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abandonment. 

—Of Children— Penal Code, S. 317. 

— Nuisance — See Cr. P. Code, Ch. X. 
ABDUCTION— Penal Code, Ss. 363-366, 
367-369. 

ABETMENT— PENAL CODE, SS. 109 AND 114. 
ABETTOB— PENAL CODE, SS. 34, 109 AND 114. 
ABKABI. 

See BOMBAY ABKARI ACT ; MADRAS ABKARI ACT. 

ABSCONDINO. 

See Criminal Trial and Criminal procedure 
CODE, S. 5l2. 

ABSCONDING OFFENDER— CR. P. CODE, 
SS. 87, 512, ETC. 

ABSOLUTE PRIVILEGE. 

PENAL CODE, S. 499. 

ABUSE— PENAL CODE, Ss. 499 AND 504. 
ABUSIVE LANGUAGE. 

See (1) ABUSE. 

(2) PENAL CODE, S. 294. 

ACCEPTING INSTRUMENT NOT DULT 
STAMPED— Stamp Act (II of 1899), S. 62. 
ACCOMPLICE. 

See (1) Cr. P. CODE, S. 337. 

(2) Evidence. 

(3) Evidence Act, Ss. ill 114, ilhts, Qi) 

AND 133. 

ACCOUNTS. 

— Falstdcation of Accounts— Penal Code, 
S. 465. 

ACCUSED— Criminal Trial— Cr. P. code, 
SS. 256, 342, ETC. 

^Personal attendance. See CR. P. CODE, S. 205. 

ACCUSED PERSON— Examination of— C r. P. 
Code, S. 342. 

ACQUITTAL— .$■<?<? (1) Cr. P. Code, Ss. 403, 417 
and 439. 

(2) Criminal trial. 

ACTS- Construction otSee Interpretation of 
Statutes. 

ACTS— Imperial. 

18 OF l850~-jtjDiciAL Officers Protection 
act. 

13 OF 1859— workmen's BREACH OF CONTRACT 
ACT. 

45 OF 1860— PENAL CODE. ' 

5 OF 1861 —POLICE ACT. 

S OP 1867— Public GambIing act. 

1 Of 1871— Cattle Trespass act. 

1 OF 1872— Evidence act. 5^ ; a r r? \ t ' > r 

1 OF 1878— Opium act. » : 

7 OF 1878— forest ACT. ’ f ’ ^ f . 


ADVERSE POSSESSION — Permissive. 

11 OF 1878 — Arms Act. 

14 OF 1879— Hackney Carriages act. 

15 OF 1881 — Factories act. 

I 9 OF 1890— Railways Act. 

11 OF 1890— Prevention of Cruelty to Ani- 
mals ACT. 

9 OF 1894— Prisons Act. 

12 OF 1896— Excise act. 

8 OF 1897— Reformatory Schools act. 

5 OF 1898— CODE OF CRIMINAL PROC^EDURE. 

7 OF 1903— Works of Defence act. 

ACTS— Local — See under BENGAL. BOMBAY, BURMA, 
Calcutta, Central Provinces, Madras, Pun- 
jab AND United Provinces. 

ADDITIONAL DISTRICT MAGISTRATE- 
Cr. p. Code, Ss. 10 and 12. 

ADJOURNMENT. 

See (1) Cr. P. CODE, SS. 344 AND 526. , . 

^2) Criminal Trial. * * 

(3) Practice. 

ADMIRALTY ^See also SHIPPING. 

— P rosecuiioTt under Act 12 of 1859 skcndd he 
launched after ihorotigh enquiry. 

Circumstances attending a collision should be 
thoroughly examined and great care should be exercis- 
ed by authorities concerned before a prosecution in 
respect of it is launched against a pilot under Act of 
1859. {Page, /.) In re “RaBENFELS.’* 

66 Cal. 763 = 121 L 0. 312=31 Cr. L. J. 216 = 
A. L B. 1930 Oai: 97. 

ADMISSIONS. 

See (1) Evidence Act, Ss. 17 to 30. 

(2) Legal practitioner. 
ADULTERATION— MUNICIPAL ACTS. 
ADULTERY. ' 

See PENAL CODE, SS. 497 AND 498. 

—Criminal Trial. 

Crimiml Trial — Possession — Formal^ ppssesston 

in execution of decree is sufficient possession. , 

A person in formal possession of a property in execu- 
tion of a decree shall be deemed to be in poss^ion of 
property. iJVeave, /. C.) BaLKU w. KING-EM- 
PEROR. 81 1. C. 633= 25 Or, L. J. 917^ 

A. I. b; 19^ Oudh 183. 

ADVERSE POSSESSION. 

— Permis^ve. 

Permissive — Contract Act^ Si 201 — Dismissed 

agetiPs possession is not \permissive. ^ 

Where a dismissed a^ent cowtiuufes to be in posaessloiit 
of his principal’s lioiise, Ms posses^n cannot , be saidito 
be that of an agenCandicenseqxcisntly xsnbt of; a.pennlsr 
sive character. * A. Etilt 19^6 Nag. 286, 
har^ Al J. C ) in hmvm: 
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AGEA TENANOT ACT (1901), S. 34. 

24 N. E. B. 148=111 1. C. 662=29 Or. L. J. 902 = 
11 A. I. Or. E. 166= A. I. E. 1928 Nag. 284. 

AGEA TENANOT ACT (H OF 1001). 

— — S. 34 — Landlord cannot eject tenant holding by 
adverse possession, 

A man who has been adversely in possession for more 
tluii 12 years cannot be ejected under S. 34 by the 
landlord, who has lost his title by adverse possession. 
(Mukerji, /.) DAULAT SINGHsv. SHEO NaTH. 

114 1. C. 890 = 10 L. B. A. Ci. 179 = 
A. I. B. 1929 AU. 211. 

— S. 96~-Bjectmeiit decree. 

——■Where a de^ee passed on I6th April is executed 
on 24th Novembe4 the execution is not in accordance 
with the law, as laid down in the Act, the ejectment in 
pursuance of such execution is illegal. An illegal eject- 
ment does not give the zemindar any right of re-entry 
and the zemindar is not entitled to possession of the 
land (Dalai, /.) NaNDLAL ChauDHRI v, EmPEROR. 

112 1. O. 680 = 29 Or. L. J. 1096 = 
11 A. I. Or. B. 154=1929 A. L. J. 92= 
10 L. B. A. Or. 22. 

— S. 253— Bevision. 

No cause for interference arises where lower 

Court acts within jurisdiction. 

Where the District Judge on appeal from the decision 
of the Assistant Collector files a complaint under 
S, 476-B, Cr. P. Code, which the trial Court refuses to 
file, he acts within his jurisdirtion and there is no irre- 
gularity in his procedure necessitating interference. 
(DalaL A) NaRAIN PRASAD v, EMPEROR. 

120 X 0. 116=10 L. B. A. Or. 147= 
30 Or. L. J. 1148=13 A. L Or. X = 

1929 Or. 0. 490= A. I. B. 1929 AU. 898. 
AGBICirLTTJBISTS’ LOANS ACT (XH OP 
1884). 

— S. 5— Warrant. 

— Warrant though signed by T ahsthlar is valid . 

Warrant issued under S. 5 of Act XII of 1884 (Agri- 
culturists* Loans Act) can he signed by the Tahsildar or 
issued under his order, where he has the authority of the 
Collectorto do so, {Fuilan, /.) JOWAD HUSSAIN 
Emperor. 2 Luck. 503 = 1 Luck. 0. 169 = 

103 X 0. 401=8 A. X Cr.B. 321 = 28 Or. L. J. 673 = 
A. X B. 1927 Oudh 296. 
_S. 5— Wrongful attacluuent. 

’ — ^•‘ P roperty of a person attached as heir of the debtor 
— The person paying the amount under protest and 
getting the property released’— Fight of, for recovery of 
the amount but not for damages or mesne profits — U, P> 
Laund Revenue Act (/// of 1901), Ss* l83 and 233 (»?). 

The revenue authorities, in pursuance of the provi- 
sions of S. 5 of the Act, attached a she-buffalo in the 
possession of D, on the ground that the latter was the 
heir of R, the original debtor, and the she-buffalo was 
Ihe property of the deceased. D objected to the attach- 
ment on the ground that he was not the heir of R and 
that the she-buffalo belonged to him ; but his petition 
of objection was summarily dismissed by the Collector. 
Thereupon D paid under protest in writing duly signed 
by him the amount of the takavi demand and the fees 
for attachment, and procured the release of the she- 
buffalo. During the intervening period, between 
the date of the attachment and removal of the buffalo 
from the poss^ion of D and the date of its release, the 
calf of the buffalo died in consequence of its separation 
from its mother. D brought a suit for a refund of the 
amount with interest and for recovery of damages 
caused by the death df the buffalo calf and for the price 
of the milk of wMch theplgijttiff was deprived on 
account of the unlawful attachtnent of the she-buffalo. 


EST, 1924—1930 ^ 

APPBOVEE. 

Held^ that D's right of suit is restricted to the re- 
covery of the amount paid. He is not competent to sue 
the Government for damages either for the price of milk, 
or the buffalo calf. 21 All. 341, Dist. (^Lindsay ^ 

A. C Iqbal Ahmad and Sen, J/.) DaYA RAM zu 
Secretary of State. 25 A. L. J. 1002= 

1 L. B. A. Bev 274=105 X 0. 621 = 

A. I. B. 1927 All. 672 (S.B.). 
ALLAHABAD HIGHCOXIBT BULBS. 

--Oh. I, B. 1 (14)— Jurisdiction. 

Single Judge has jurisdiction to dispose of a7t 

application for notice to printer and publisher of news- 
paper to show cause why they should not be convicted for 
contempt of Court and if such application come through 
jail authorities Judge can dispose it of in chambers. 

Under Chap. 1, R. 1 (14), sub-cl. (Ji), a single Judge 
has jurisdiction to dispose of an application praying for 
a notice to be issued to printer or publisher of a news- 
paper to show cause why they should not be convicted 
for contempt of Court, when there is no rule expressly 
requiring it to be made by a Bench of two or more 
Judges. Further, when such an application is sent 
through the Superintendent of Jail, the Judge can dis- 
pose of the matter in chambers without fixing any date 
for its hearing. {Sulaiman, /.) DanGE v. SHEPPARD- 
128 I. C. 14 = 32 Or. L. J. 78 = 1930 A. L. J.665 = 
1930 Or. C. 702= A. XB. 1930 All. 483. 
ALTBBATION. 

—Of Document* etC’See Penal Code. 

—of Judgment— .9^^ Cr. P. Code, S. 369. 

— of Sentence— Cr. p. Code, S. 367. 
ALTEBNATIVE OHABGES. 

See Cr. P. CODE, SS. 235 AND 236. 

ANIMALS. 

“—Wild Animals. 

—Property in zoild animal killed is not in killer 
but in the proprietor of the land where the animal is 
killed — Owner and other assistants can rescue it from 
the killer 

If a person killed a wild animal or wild bird on the 
property of another person, such dead creature does not 
belong to the killer but to the proprietor and such pt o- 
prietor either himself or by his duly authorized agent 
can lawfully demand and if refused seize such dead 
creature from the possession of the killer ; and such 
persons as help him to exercise his right are doing no 
wrong ; but as against any person other than the pro- 
prietor of the estate or his duly authorised agent or 
those lawfully helping the proprietor or his agent, the 
killer has a right to retain possession of the dead crea- 
ture which he has thus killed. (Adami and Bucknilly 
//.) King-Emperor v. artu Rautra. 

3 Pat. 649 = 81 X 0. 82=25 Or. L. J. 594= 
A. I. B. 1924 Pat. 564. 

APPEAL. 

— ^Piactice — Criminal. 

Appeal cannot be dismissed for default. 

There is no provision in Cr.P.Code for the dismissal of 
an appeal on account of the non appearance of the 
appellant or his pleader. Having admitted the appeal 
and fixed a date for its hearing, the appellate Court is 
bound to peruse the record and to decide the appeal 
judicially. 13 All. l7l, Foil. . {Stuart, /,) Ram 
Chandar V, Emperor. 21 A. L. J. 100 = 

73 1. 0. 694=4 L. B.- A. (Or.) 7=24 Or. L. J. 622= 
A. LB.1923AU.175(2). 

APPBOVEE. 

See (1) Cr. P. Code, SS. 337-339. 

(2) Evidence act, Ss. 144, 133. 
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AEBITBATION. 

—Rights of parties. 

Parties cannot be allowed to show that arbitra- 
tor's award was wrong on merits. 

The arbitrators are judges of both the questions of 
fact and of law and the parties cannot be allowed to 
show subsequently that their decision was wrong on the 
merits iMirza,, RAMMAN SlNGH v, IDlLLA 

Singh. 4 Luck. 243 - 10 I*. R. A. (Rev.) 190 = 

114 I. O. 803 = 6 O. W. N. 1315= 
A. I. R. 1929 Oudh 334. 

ARMS ACT (XI OF 1878). 

— Oonstmctloii. 

penal enactment like the Arms Act must be 

construed in favour of the individual person where any 
doubt exists. ^Pindlay, J* C.) SETH BaLKISHAN v. 
Emperor. 11 ll* !«• 84=29 Cr, L. J. 575 = 

109 I. O. 511 =10 A. I. Or. R. 348 = 
A. I. R. 1928 Nag. 219. 

- Solitary Confinement. 

— •’ P enal Code^ S. 73 — Solitary confinement cannot 
he awarded for convictions under Arms Act, 

Solitary confinement cannot be awarded for offences 
under Special or Local Acts. 17 P. R. 1889 (Cr.) ; 20 P. 
R. 1870 (Cr.); 4 P. R. 1875 (Cr.); 24 P. R. 1879 (Cr.), 
Ref. {Abdul Raoof, /.) EMPEROR z/. NaZIR SiNGH. 

25 Cr. L. J. 120=76 1. C. 184= 
A, I. R. 1924 Lah. 667. 

— S. 2 (7) (a)— Possession of lead. 

Possibility of same being used for industrial pur- 

pQses — Duty of Magistrate to enquire. 

In a case under S. 19 (1), the quantity of lead found 
vdth the accused and the neighbourhood were such as to 
suggest that the lead was used for fishing purposes. 
The Magistrate merely asked each of the accused whether 
he admitted having the lead for sale without licence 
although they were not represented by counsel and on 
their pleading guilty convicted them. 

Held^ that the Magistrate should have in his exami- 
nation of the accused put some questions wdth a view to 
elucidating from them whether they w'ere prima facie 
vendors of lead for industrial, that is, fishing, purposes 
within the meaning of Arms Act, S. 2 (7) {<i), {Doyle, 
/.) ALI HOSSEIN V, EMPEROR. 128 I. C. 846 = 
I. R. 1931 Rang. 61 = 32 Cr. L. J. 206= 
1930 Or. 0. 1177= A. I, R. 1930 Bang. 349. 

— S. 4 — Ammnnition. 

Pmpty cartridges are am?nunition. 

Empty cartridges come within the definition of ammu- 
nition in S. 4 of the Arms Act. (32 All, l52. Foil.) 
{Sulaiman and Ryves, JJf'} EMPEROR v, ALaPIN. 
46 All. 107=81 1. O. 216 = 21 A. L. J*. 879 = 
6 Ii. R. A. Or. 22= 25 Or. L. J. 727= 
A.I.R. 1924AU.215. 

~Ss. 4. IS and 19 (e)— Arm— Meaning. 

Purpose regulates whether an implement should 

be deemed to be arms — C clasp-knife 5^ inches long is 
an arm. 

The criterion whether an implement should be deemed 
to be arms is the purpose for which the implement is 
primarily intended. A clasp knife which has a blade 
5^ inches long with a pointed end and is fitted to a long 
handle and turns over into the handle falls within fhe 
meaning of the word ‘*arms”. 1 L. B- R. 271; 3 L. B. 
R. 1 and A. I. R. 1924 Cal, 714, Rel. on. {Mya Bu, /.) 
Emperor ® . nga Lu Gape. 6 Rang, 710 = 

106 X O. 707=29 Or. X. J. 115^ 
A. XR. 1228 Bang. 48. 


ARMS ACT (1878), S. 13. 

— Ss. 4 and 19 —Arm— Me anin g. 

— P rimary purpose and not ttse for which an im- 

plement is used is the test — Axe or knife does not be- 
come '^arm" within S, 4 by merely using it for offending 
or defending on parttczdar occasions. 

It is always the purpose for which an implement is 
primarily used which determines the question whether 
it does or does not fall within the definition of “arms” in 
S. 4. Implements of ordinary domestic use such as 
an axe or knife cannot fall within the definition of arms 
by the mere fact that they have been used as weapons 
of offence or defence on particular.. occasions. {Jailal, 
J.) Mehrdin z/. Emperor. ' 28 Or. X. J. 199= 
99 X 0. 935= A. X R. 1927 Xak. 162. 
— S. 4— Arm— Meaning. 

A hunting knife sharpened on one side only is 

“arms” within S. 4, {Greaves and Panton, //.) BiSHAN 
Singh v. Emperor. 51 Oal. 673 = 81 1. 0. 943= 

25 Cr. L. J. 1119= A. I. R. 1924 Cal. 714. 

Parts of arms, are arms. 

Bolts and bars of rifles are arms within S. 4. [38 P. 
R. 1889 (Cr.), Ref.] In order to fall within S. 4, the 
weapon need not be in a serviceable condition. (21 
Mad. 360, F. B., Rel.) {Moti Sagar, J.) KaRM Din 
V. THE CROWN. 25 Or. L. J. 539 = 77 X 0. 1003= 
A. I. R. 1923 Lak. 617. 

Arms — Dahs — Criterion is the mtended purpose 

of the weapon. 

The true criterion is not whether any given dah is an 
“u-pyat” but what was the intention of the maker as 
regards its purpose. 5 L. B, R. 207, Ref, {Duckworth, 
/.) POME V, King-Emperor. 23 Or. X. J, 694= 
68 X 0. 818=11 X. B. R. 340=1 Bar.L. J. 238= 
AXR. 1923 Rang. 23 (1). 
— Ss. 6 and 19— Manufacturing Klrpans. 

M anufacturing Kirpans without license is an 

offence. 

The exemption only applies to kirpans actually in 
existence and possessed or carried by Sikhs and not to 
the manufacture of kirpans by Sikhs. A Sikh is not 
i prevented by any provision in the Arms Act from deal- 
ing with a kirpan which he possesses in any way he 
likes. A Sikh, however, is not exempted by the entry 
in Schedule II from the operation of the prohibition as 
to manufacture contained in section 5 of the Act. {Scott- 
Smith and Harrison , .//.) EMPEROR v, BaSTa SINGH. 

3 Lak. 437 = 77 1. 0. 230 = 26 Cr. X. J. 342= 
A. I. R. 1923 Xak. 267. 

— S. IS— Going armed. 

... ->■■■ p aking blunt spear, capable of being sharpened, 
to parade ground for gymnastic purposes is 'Agoing 
armecf', 

A spear would not cease to be a spear by reason of its 
points and edges becoming blunt if they are capable of 
being sharpened at any time ; and taking of such Spear 
to the parade ground for gymnastic purposes anionn'ts to 
going armed within the meaning of S. 13, {Jkfirza and 
Broomfield, //.) EMPEROR v, SaTTOGOWDA. 

I. R. 1930 Bom. 449=126 X O. 881= 
31 Or. X. J. 1109=1930 Or. 0. 650 = 
32 Bom.XXb. 571= A. XR. 1930 Boik. 174. 

-^License need not he carried whenever the person 

has the gun with 

A parson who holds a license for a gun or any other 
weapon is not obliged to carry it qn his person whenever 
he bas the gun with him. 20 Cal. 444, Foil. iDaniels, 
A. /. C;) . Emperor Ibrahim. 

v24 0. 0, 26^«64 Xf0. 275='^ Or. X. JT. 755= 

; , , A,XR.19210lIdkl42 
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ARMS ACT (1878), S. 14. 

— Ss. 14 and 19 (f)— Empty Cartridges. 

-Twc empty brass 405 used cartridge cases found 

in accused's house in a locked box — Accused was held not 
liable. 

While the police were searching accused's house for 
stolen property (which was not present) they discovered 
in a locked box two empty brass 405 used cartridge cases 
which were incapable of being re-loaded in India. 

Held^ that accused was not guilty. {Stuart^ y.) 
AMIR V. Emperor. 47 All. 629 = 87 I. 0. 927 = 
23 A. L. J. 455=6 L. B. A. Or. 127= 
26 Cr. L. J. 1039= A. I. R. 1925 All. 498. 
— S. 14— Possessing arm. 

L iceme for a full-sized gun — Possessmg Jmlf 

barrel gun is an off erne. 

Where a license granted relates to a full-sized gun, the 
person holding such a license cannot keep a half-barrel 
gun under it. (JDalip Singh, /.) MURLI SiNGH v. 
Emperor. 10 A. I. Cr. R. 206= 29 Cr.Ii.J. 472= 
109 I, C. 120 = 10 L. L. J. 302= 
A. I. R. 1928 Lah. 759. 
— Ss. 15 and 17— Possessing arms. 

— 'U. P, Arms Rules and Orders (1924), R, 35 — 

Repairer of arms in possession of guns for repairs can- 
not he convicted of offence of being in possession of arms 
without license-^Length of time of possession depeTids 
upon circumstances. 

From the provisions of the U. P. Arms Rules and 
Orders (1924) it is perfectly clear that a person who 
repairs arms and is in possession of guns made over to 
him for repairs cannot be convicted of an offence of 
bang in possession of arms without license. Once it is 
found that a person was in possession of arms for bona 
fide purpose of repairing them the length of time during 
which his possession thereof is justified depends upon 
the circumstances of each case. {Niamatullah, /.) 
MURLI V, Emperor. 30 Cr. L. J. 984= 

119 1. 0. 13=10 L. R. A. Cr. 145 = 
1930 A. L. J. 201=12 A, I. Cr. R. 464= 
1929 Cr. C. 304= A. I. R. 1929 AU. 720. 
— S. 19 (f)— Arm— Meaning. 

Instrument consisting of a lathi and an axedtke 

blade and not one used for domestic purposes is '^'^arm*'. 

An instrument consisting of two separate pieces, 
namely, a latM 6 ft. 3 ins. long at one end of which a 
hallow screw and an axe-like blade 5 ins. by 4| ins. 
having a screw to allow of its being fixed into the long | 
lalhi was held to be an arm within the meaning of S. 19 i 
(/), Arms Act, as no instrument like that is ever used 
for domestic or agricultural purposes. 33 P.L.R. I9l4; 
16 P. R. (Cr.) 1900 ; and 32 P. R. (Cr.) I9l8, Foil. 
^Addison and Johnstone, //.) EmperOR v, PuraN 
Singh. ^ 9 Eali. 137 = 29 P. L. R. 306 = 

10 L. Ii. J. 538 =29 Or. Ii. J. 961 = 
112 I. C. 49= A. I. R. 1928 Lah. 296. 
— Ss. 19 and 20— ConceaRng. 

■ I n order to apply S, 20 indication of intention to 

•conceal arms from public servant must he shown. 

Each case of concealment of arms must be decided on 
its own facts as to whether it falls under S. 19 or S. 20, 
Arms Act, but for S. 20 to apply there must, be some 
spedaf indication of an intention to conceal the posses- 
sion of the arms from a public servant, railway official 
or public carrier. 8 P. R. 1915 (Cr.); A. I. R. 1923 Lah. 
•79 ; A. I. R. 1923 Lah. 434 ; and A. I. R. 1926 Lah. 

FoU.; 9 P. R. I9l2 Cr. and A. 1. R. 1925 Lah. 395, 
Diss. from. (X^k Chand, /.) KariM BakhSH 
Emperor; 9 liah. 550=29 Or. L. J. 677= 

109 31 693=10 A. 1. 293= 

V A.I.R.1928Lah. 193. 


ARMS ACT (1878), S. 19. 

— S. 19 (f)— Empty Cartridges. 

Possession of empty cartridges which cannot he 

re-loaded in India is not an offence. 

To support a conviction for possession of empty car- 
tridges it should be proved that the cartridges can be re- 
loaded in India and used as ammunition by the persons 
with whom they are found. If this is not found the 
cartridges are not ammunition and so no prosecution 
can be made on their basis. 32 All. 152, Dist.; A. I.R. 
1925 All. 498, Foil. QValsh, J,) KaLLU z/. EM- 
PEROR. 24 A. L. J. 208 = 7 L. R. A. Cr. 15 = 

27 Or. L. J. 136 = 911. C. 808 = 
A. I. R. 1926 All. 256. 
— S. 19 (a) and (d)— Going armed. 

Sikh carrying kirpans is not guilty, 

Sikh found in possession of kirpans of the length 
varying from nine to ten inches is not guilty of the 
offence under S. 19 {a) and (^) as such kirpans are not 
swords. A. I, R. 1924 Lah. 600, Dist. Xatkar and 
Wild, jj,) Daljitsing Fattesing V. Emperor. 

32 Bom. L. R. 106=I.R. 1930 Bom. 339 = 
125 I. 0. 435=31 Or. L. J. 847=1930 Cr. 0. 477 = 
A.I. R. 1930 Bom. 153. 

— S. 19 (e)— Going armed. 

" ' '^otng armed means carrying weapon intending 

to use it if necessary— -Going need not be habitual, 

S. 19, cl. {j) does not include the word “habitually” 
and the words “goes armed” connote carrying a wea- 
pon with the intention of using it when the necessity 
arises. Even an isolated act of carrying a weapon in 
contravention of the license would amount to an offence 
under S. 19, Cl. {J), The words “goes armed,” would 
imply a motion as well as the possession of the arms in 
contravention of the license, and mean nothing more 
than carrying a weapon with the intention of using 
it as a weapon when the necessity or opportunity 
arises for its use. The words do not necessarily 
connote a habitual course of conduct. Where, there- 
fore, an accused gets himself possessed of a sword with 
the intention of using it as a weapon for the purpose 
of attacking his opponents and uses it. while using that 
weapon he must have moved about and he would there- 
fore be considered to have gone armed within the mean- 
ing of cl. {e), S. 19. A. I. R. 1923 Bom. 35 ; 24 AIL 
454 and 37 Bom. 181, Rel. on. (Mirza and Patkar, 
JJ,) Manjubhai Gordhandas V, Emperor. 

63 Bom. 604=31 Bohl L. R. 536 =119 1. C. 641= 
1929 Or. 0. 38=30 Cr. L. J. 1069 = 
A. I.R. 1929 Bom. 283. 
— Ss. 19 (f) and 20— Going armed. 

Intentioii specified in S, 20 cannot he inferred by 

merely carryUig a small arm in pocket. 

If a person carries on his person a small weapon such 
as a pistol, a dagger, or a blade of a chhavi, he natural- 
ly puts it in his pocket or dab, and if with that weapon 
in his pocket or dab he is in his house or in his village 
or in a bazaar or in a Court compound, it cannot be in- 
ferred that he was so carrying the weapon with the in- 
tention specified In S. 20. {Zafar AU, J.) GhULAM 
Mahomed v. Emperor. 28 Cr. L. J. 671= 

103 1. 0. 207= A. I. R. 1927 Iiah. 661. 
— S. 19 (e)— Going armed. 

1 ntention and possibility of using are essential. 

The offence of going armed with fire-arm is fconsidera- 
biy more narrow than the offence of being in possession 
merely of fire-arms. The expression ‘going , armed’ 
clearly indicates two things, namfetyj firstly ’an intention 
to it as a fire-arm and secocjdiy 1 the^possiWUty of 
usiri^ it.’ {Srihivasa ‘ Ayyangaf ^ ' J,) SONAIMUTHU 
AMBALAM zJ; Ekl^iROR. 
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ARMS ACT (1878), S. 19. 

26 Cr. Ii. J. 1028 = 87 1. C. 9l6= 
21 M. L. W. 644=1925 M. W. N. 217= 
A. L E. 1925 Mad. 585=48 M, L. J. 502. 

^^Arme(P' includes carrying an arm not capable 

of immediate use, 

A person who carries about a gun without any am- 
munition can be said to go “armed”. To define “armed” 
as meaning “one who is equipped with an arm capable 
of immediate use as an arm ” seems contrary to the 
vernacular meaning of the word “armed” and is also 
not safe. {^Kincaid, J, C. and Kennedy,, A, J. C.) 
Emperor v . Mahomed punjal. 18 S. L. B. 272= 
77 1. C. 736=25 Or. L. J. 448= 
A. I. E. 1925 Sind 177. 
— S. 19 (f)— Joint possession. 

“Where a chkavi was found in a house admittedly 

in the joint possession of both the accused, held, it could 
not be said with any degree of certainty that one of 
them was in exclusive possession thereof. The accused 
must be given the benefit of this doubt. (Abdul Raoof, 
J,) ALi Z/. the Crown. 25 Or. L. J. 399 = 

77 I. 0. 447= A. I. E. 1923 Lah. 613. 

■ ‘ • P ossession of arms — Evidence dotibtfid — CoTwic- 
tion is illegal. 

Where it was found that the two accused were found 
lying on a bed in the house of another and in the bed- 
ding a chhccvi was found wrapped in a cloth, held, that 
it was impossible to say which of the two was actual- 
ly in possession even if it was proved that the owner 
of the house was not the owner and therefore that the 
conviction of the accused was illegal. (Harrison, /.) 
Narinjan Singh v . Emperor. 

4 IT. P. L. E. (li) 32= 65 I. C. 447 (1)= 
23 Cr. L. J. 95 (Ii.) = 13 P. W. E. 1922 (Or.). 
— S, 19 (f)— IilabUity of relation. 

' 'House occupied by per sent, his wife and father 
aged 80 — Chhavi blade in wife’s possession — Mere fact 
of father being 80 years old is not sufficient to establish 
person's possession of chhavi. 

In the case of a house occupied by a joint family 
there is an initial presumption that an article found 
therein is in the possession of the head of the family. A. 
I. R. 1928 Lah. 272, Rel. on. Thus where a house was 
occupied by a person, his father who was 80 years old, 
and the personas wife and a chhavi blade was found in 
wife’s possession the mere fact that the father is 80 
years old is not sufficient to establish that the person 
was in possession of the chhavi, (Bhide, /.) KaraM 
Singh v . Emperor. 1929 Cr. C. 644= 

116 I. C. 718 = 30 Cr. L. J. 668 = 
13 A. I. Cr. E. 111= A. I. E. 1929 Lah. 872. 
— „ ^ • A ccused's brother holding licence — Accused firing 
blank shots to warn would-be mischief makers — Accused 
is not guilty. 

When communal riots were taking place in different 
quarters of the town, the accused, brother of a licence- 
holder, took out his brother’s gun and fired shots in the 
air so that people mischievously inclined might know 
that it was not safe for them to do any mischief to the 
people living in the house. 

Held, that the possession of the gun was on behalf of 
the brother and the accused was not guilty under S. 19 
(f), A.I.R. 1925 All. 175, Dist. (Mukerji, /.) BaBU 
Ram V. emperor, 47 All. 606 = 87 1. C. 623 = 
23 A. L. J. 366= =26 Cr. L. J. 987= 
6 L. E A. Cr. 121= A. I. E. 1925 AU. 396. 

*Son of a licensee (the latter not being entitled to 

hand over gun to retainer') was cojwicted for possessing 
father’s gun for shooting birds. 

The accused’s father held a license for a gun. The 
license which had been issued to him did not mention 
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that he was entitled to hand over his gun to a retainer. 
The accused took out the gun of his father for the pur- 
pose of shooting birds. While thus possessing the gun 
near a pond, he was found out by an officer of the police 
and the Tahsildar. 

Held, that though the spirit of the law was not con- 
travened yet, the letter was certainly contravened but 
that a fine of Rs. 25 would answer the purpose. (Mu- 
kerji, J.) Muhammad Hasan v. Emperor. 

47 All. 267=22 A. L. J. 1095 = 6 L. E. A. Cr. 23 = 
26 Cr. L. J. 479 = 86 I. C. 159 = 
A. I. R. 1926 All. 176. 

— S. 19 (f)— Offence under. 

'Penal Code, S. 120-B — Agreement of parties 

makes offence complete — Conspiracy to possess fire-arms 
— Conspiracy in respect of particular fire-arms need not 
be proved. 

An offence under S. 120-B consists in the conspiracy 
without any reference to the subject-matter of the cons- 
piracy. It is true that the law does not take notice of 
the intention or the state of mind of the offender and 
there must be some overt act to give expression to that 
intention, but that overt act in a case of conspiracy 
under S. 120-B consists in the agreement of the parties. 
Mulcahyv, The Queen (L.R. 3 H. L. 306, 1868), Rel. 
on. The definition of conspiracy in S. 120-B excludes 
the agreement to commit an offence, from the category 
of such conspiracies, in which it is necessary that the 
agreement should be followed by some act. It is not 
therefore necessary in a case of conspiracy to possess 
fire-arms for the prosecution to specify in the charge or 
to prove that the acaised conspired to possess any parti- 
cular fire-arms. 42 Cal. 957, Rel, on. (Suhrawardy 
and Pantan, //.) NIRMAL CHANDRA DE V, EmPEROR. 

31 0. W. N, 239=100 I. C. 113 = 
28 Cr. L. J. 241«AJ.R. 1927 Cal, 265. 

■ " ‘ F orbidden weapon discovered by reason of infor- 

mation from accused — His comictimi is valid — Evi^ 
dence Act, S, 27. 

Where an article, the possession of which is forbidden 
by the Indian Arms Act, has been discovered by reason 
of information given by an accused person, his convic- 
tion based upon that evidence is valid. 72 P.L.R. 1916, 
Foil. (Fforde, J,) NaURANG SINGH v, EMPEROR. 

9 L. L, J. 211 = 28 P. L. E. 626 = 100 1.C. 122= 
28 Cr. L. J. 250 = A.I.E. 1927 Lah. 900. 

' ' ’S. 19 (1) — Offence under — Lead found possibly 
used for industrial purposes — Duty of Magistrate to 
enquire. 

In a case under S, 19 (l), the quantity of lead found 
with the accused and the neighbourhood were such as to 
suggest that the lead was used for fishing purposes. 
The Magistrate merely asked each of the accused ^ whe- 
ther he admitted having the lead for sale without license 
although they were not represented by courisel and on 
their pleading guilty convicted them. 

Held, that the Magistrate should have in his eo^min- 
atiqn of the accused put some questions with a view to 
elucidating from them whether they were^ primd facie 
vendors of lead for industrial, that is fishing, purposes 
within the meaning of Arms Act, S. 2 (7) (a), (Doyle, 
/.) ALi HossEiN V, Emperor. 

128 1. C, 846=1. E. 1931 Rang. 61 = 
32 Or. L. J. 206= 1930 Or. 0. 1177= 
A. I. E. 1930 Rang. 349. 

->-8. 19 (f>-~Posses8iiLg arm. 

~- ~ « ^ P os5ession of jamHa is not offence in Bombay 
Presidency under 5*. 19. 

Possession of a jambia or a kind of dagger is not an 
offence under S. 19. uhless the prohibition contained in 
S. l5 has been retained by some notification of the Local 
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Government, The only prohibition retained by the 
Bombay Government by its notification published at 
p. 2093 of the Bombay Government Gazette is that con- 
tained in S. 13, and therefore possession of a jambiadoes 
not constitute an offence in Bombay Presidency under 
S. 19 (/). (^Mirza atid Broomfield, JJ.') EMPEROR 
Babaji Manaje. 32 Boja. L. E. 350~ 

I. R. 1930 Bom. 381 = 125 1. 0. 717 « 
31 Or. Ii. J. 932=1930 Or. 0. 483= 
A. 1. R. 1930 Bom. 159. 
— -I . . ^Before entering house to be searched police seeing 
some men throwing something from their persons — Police 
discovering cartridges under Choasiki on which accused 
sat conversing with other s-^^harge against them resting 
on suspicion Their possession or knowledge not prerved 
— They cannot be comicted under S, 19 (/). 

Before the police entered the house which was to 
be searched, certain persons inside were seen throwing 
down something from their person, and on a search be- 
ing made certain cartridges were discovered under the 
Cowki on which the accused were sitting conversing with 
others.^ The cartridges were not proved to be in their 
possession, nor was it proved that they knew that they 
were there. 

Held, that the charge against them rested on suspicion 
and their guilt not being proved they cannot be convict- 
ed under S, 19 (/). (C. C. Ghose and Jack, JJ.) Baz- 
lar Rahman v. Emperor. 33 0. W, K, 202= 
30 Or. L. J. 1038= 119 I. 0. 297= 
A. I. R. 1929 Cal. 302. 


— S. 19 (fl)— Possesslag arms. 

’Ordering gun from dealer in Bombay ostensibly 

for another hut really for himself does not amount U 
offence under S, 19 (d). 

Where a person orders a gun from a dealer in Bom- 
bay ostensibly for an intending purchaser but in fact 
ugjn his own account, the act does not amount to 
offence of transporting without license under S. 19 (d). 
Under R, 24, Arms Rules, it is for the consignor and 
not for the consignee to apply for and obtain license 
^d when the transporting is done by dealer in Bombay, 
o covered by the license. Conviction under 

S. 19 {d) cannot in such a case be sustained. It is suffi- 
dent that the person ordering the gun should under R. 22 
hold a license to possess the gun and if he is found 
without one he is liable to prosecution, on receipt of the 
w^pon for possessing it without license, {Curgeitven. 
/.) Viraswami naidu V, Emperor. 

62 Mad. 999= SOM. L. W. 946= 
1929 M. W. K. 807=2 M. Or, C. 296 = 
1929 Or. 0. 607=121 LO. 617 =31 Or. L. X 273= 
A. I. R. 1929 Mad. 864=67 M.L:X 620 
— S. 19 (f) — Possessing arm. 

, ^^^‘tfidges found during an imestigation in c 
theft case m house of accissed— ^Accused fwt knawini 
who kept them~-^Offence under S, 19 (f) is not made put, 
During the investigation of a certain theft case th( 
house of the accused was searched by the police and twc 
cartridges of a rifle were discovered from an earthen pit^ 
Cher placed in the house. The accused admitted the 
r^yety of the cartridges but stated that it was not 
within^ its knowledge, arid that his brother, who was an 
ex-mihtary employee may have placed them in the house 
which was jointly occupied by the accused and his bro- 
ther* 


Held, that the accused was not guilty under S. 19 (/). 
iHarrison^ /.) MaNIGIS v, EMPEROR. 

7 A. I. Or. R.i671= 100 1, 0. 819 = 
28 Or.Ii.X S39=(A,XR. 1927 Dali. 726. 


— S. 19— Possessing arms. 

— ■' ■ P istol fotmd hi room frequented by many persons 
other than accused — Accused is not in possession* 

Where the evidence does not exclude a reasonable 
possibility of a pistol having been placed there by some 
other of the persons who frequented the rooms, or even 
by the person in whose possession it was at the time of 
the arrest. 

Held, that it cannot be said that it has been proved 
beyond reasonable doubt that the pistol was in the pos- 
session of the accused. {Daniels, /.) KRISHNA 
Gopal V* Emperor. 92 I. 0. 689= 

27 Or. L. J. 301 (AU.). 

— S. 19 (f)— Possessing arm. 

‘ Sikhs are exempt from prosecution for possessing 

a sword* 

Sikhs are exempt in virtue of Schedule II, 3 (6) from 
prosecution under S. 19 (/) for possessing a sword or 
kirpan, {Scott-Smith and Harrison, JJd) HaRI v* 
The Crown. 26 Or. L. J. 661=86 1. 0. 37= 

5 Lah. 308=6 L. L. J. 265=A. I. R. 1924 Lab. 600. 
— S. 19— Public assemblage. 

Condition of license being not to carry arms in 
religious procession or public assemblage — Marriage 
procession is neither religious procession nor public 
assemblage within condition of the license — Words, 

A licensee was granted a license for gun on certain 
conditions one of which was “licensee shall not go armed 
otherwise than in good faith for the purpose of sport, 
protection, display and save where he is specially autho- 
rized in this behalf by the District Magistrate, he shall 
not take any such arms to a fair, religious procession or 
other public assemblage.” The licensee was convicted 
under S. 19, Arms Act, in respect of his having gone 
armed with his gun in a marriage procession. 

Held, that a marriage procession neither comes neces- 
sarily under the category of a religious procession nor of 
a public assemblage within the condition and therefore 
no special permission of the District Magistrate was re- 
quired for the carrying of ai‘ms in such a marriage pro- 
cession. {Findlay, /. C.) SETH BaLKISHAN ». EM- 
PEROR. 11 N. L. J. 84= 29 Or. L. J. 675= 

109 I. O. 511 = 10 A. I. Or, Rl 348 = 
A. I. R. 1928 Nag. 219. 

— S. 19 (f)— Sanction. 

In Aligarh District, for prosecution under S* 19 

{f). District Magistrate's sanction is not necessary. 

According to S. 29, sanction of the District Magistrate 
was necessary to prosecute a person under S. 19 {f) for 
possessing arms without a license in the District of Ali- 
garh, only for three months after l5th March, 1878, and 
not subsequently. A. I. R. 1926 All. 143 and A. I, R. 
1929 All. 68, Rel. on. {Dalai and Kendall, JJ.) 
Emperor v . angadi. 1929 A. L. X 216= 

117 I. C. 822= 10 L. R. A. Or. 38= 
11 A. I. Or. R. 256=30 Or. L. J. 866= 
A. I. R. 1929 AU. 69. 
— Sb, 19 (f ) and 29— Sanction. 

Where unlicensed possession is clear, previous 

sanction is unnecessary. 

Where the accused is clearly in possession of arms 
and ammunition without a license, no sanction is neces 
I sary for starting prosecution under S. 19 (/). A. I. R. 
1926 All. 143, Foil, {Bamierii and Bennet, JJ.) Em- 
i PEROR V. AB0UL GhaFUR. 1929 A. L. J, 28 = 

116 1. C. 29 = 10 L.R. A. Or. 17= 
11 A. I. Or. R. 149= 30 Or. L. X 666 = 
A.1.R.1929A1I.68. 
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— S. 19 (f)— Sanction. 

Prosecution under S. 19 (/") — Samtion of Dis- 
trict J/agistrate is not necessary tn seme part of 
United Provinces, 

In the Bijnor District and other parts of the United 
Provinces to the north of the rivers, Jumna and Ganges, 
the sanction of the District Magistrate for a prosecution 
under S. 19 of the Arms Act is not necessary. {Daniels^ 
j .) AMIR Ahmad v. Emperor. 24 A. L. J. 30 = 
6 L. B. A. Or. 196=27 Or. L. J. 16 = 
91 1 0. 47=A. I. B. 1926 All. 143. 
— Ss. 19 (f ) and 20<-Sanction. 

Conviction under S. 19 (/) is had if no express 

sanction obtained — Uo sanction is necessary for prosecu- 
tion under S, 20. 

The appellant was in secret possession of local-made 
guns and the cartridges. Sanction was obtained for 
prosecution under S. 20. He was convicted both under 
S. 20 and S. l9 (/). 

Ueld, that conviction under S. 20 was legal but the 
conviction under S. 19 if) was bad for want of sanction. 
iMay Otmg, /.) NGA THA HLA v, EMPEROR. 

2 Bur. L. J. 203=25 Or. L. J. 203 = 
76 1. O. 571= A. I. B. 1924 Rang. 85. 
— S. 19 (c)- Servant’s liaWUty. 

'Even servant carrying master's gun in British 

India for kavingit repaired — Uo acknowledged license 
— Servant will not be protected. 

Even a servant who is found in British India carrying 
a gun for the purpose of having it repaired, which has 
no license acknowledged by the British Government, 
will not be protected from the provisions of S. 19 read 
"With S. 6. 24 All. 454, Dist. iRaza and Pullan. //.) 
Emperor v. Ori. 6 O. W. N. I8i= 

115 1. O. 839 = 30 Or. L. J. 643= 

■ 12 A. I. Or. B, 357= A. I. 1929 Oudh 157. 
— S. 19 (e)— Servant’s liability. 

Use of a gun by the servant of a licensee for his 

own purposes is an offence though the servant can carry 
legally the gun for the purposes of his master or in the 
presence of his master. iKrishnan and JValler, Jf) 
Vairavan Servai, In re. 47 Mad. 438= 

81 1. 0. 623=19 M. L. W. 507= 
1924 M. W. N. 375= 34 M. L. T. 97= 
25 Or. L. J. 975= A. I. B. 1924 Mad. 668= 
46 M. L. J. 401. 

— S. 20 — “ Arms, ” meaning. 

— I * Arms' — Instrument of attack and defence^ not 

being ordinary implement for domestic use is 'Amisf 
Whether or not any particular instrument is included 
in the expression “ arms,” used in the Arms Act, must 
necessarily depend pn- the circumstances of each case. 
Whatever can be used as an instrument of attack or 
•defence and is not an ordinary implement for domestic 
purposes, falls within the purview of the Act. iWilber- 
force and Mdrtineau, //.) MANGaL SiNGH v. 
Emperor. 2 Lab. 291=641. 0. 847= 

12 P.L.B. 1922=23 Or.L.J. 63=101 P. L. R. 1921= 
A. I. B. 1922 Lab. 138. 

— S. 20— Concealing. 

'Spear held next to skin — Intention to conceal 

from public servant cannot be inferred. 

The fact that the accused secreted the spear head 
next to his skin does not indicate ^y intention that the 
possession by the accused of the spear head might not be 
known to any public servant. iMilton , /.) HaRNAM 
5ingh V. Emperor. 31 Or, L. J. 79= 

120 1, O. 273=^1929 Or. 0. 142^= 
13 A. I. Or. B. 225= A, I. B. 1929 Lab. 676. 
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"Person running away when challenged — Com- 
panion also running away with him — Intention under 
S. 20 ca7mot be inferred. 

The fact that the accused ran away when challenged 
by the constable indicates an intention of the character 
mentioned in S. 20. But where accused had a com- 
panion who also ran away but upon whose person 
riothing incriminating could be found as no such inten- 
tion can be credited to the companion on the ground he 
also ran away, it cannot be attributed to the accused as 
well. iMilton, J.) HarNAM SI^GH v. EmpeROR. 

1929 Or. 0. 142=120 1. O. 273 = 31 Or. L. J. 79 = 
13 A. I. Or. B. 225= A. I. B. 1929 Lab. 576. 

Possessiojt of arms — Person concealing weapon 

while 071 railway platform — S, 20 of the Act is appli- 
cable. 

In every case it is a question of fact whether the per 
^n found in possession of a concealed weapon is carry- 
ing the weapon in such a way as to indicate an intention 
to hide the article from the classes of persons referred to 
in S. 20. But the fact that a person is concealing a wea- 
pon while he is on a railway platform must indicate an 
intention to conceal that weapon from inter alia railway 
officials who are about that platform. A. I. R. 1926 
Lah. 262, Foil. {Fforde, J.) ABDUL WAHID v. 
Emperor. 9 Lab. 302 =9 L. L. J. 633= 

107 I. 0. 495 = 29 Or. L. J. 266=29 P. L. B. 329= 
9 A. I. Or. R. 454= A. 1. B. 1928 Lab. 110. 

Special indication of intention to conceal fnust 

exist. 

Each case of concealment of arms must be dedded on 
its own facts as to whether it falls under S. 19 or 20 of 
the Arms Act. 1 S. L. R. 18 Cr. (F. B.) and 8 P, R. 
Cr. 3915, Foil. 

For a conviction to fall under S. 20 there must be 
sonie special indication of an intention that the posses- 
sion of the arms was being concealed from a public 
servant or from a railway official. (^Addison, /.) CHET 
Singh v. emperor. 7 Lab. 66=27 Or. L. J. 626 = 
27 P. L. B.. 523 = 94 1. 0. 401 = 
A. LB. 1926 Lab. 262. 
— Ss. 20 and 19— Concealing. 

Keeping ammunition and parts of arms hidden 

under clothes falls under S, 20 and 7tot under S. 19. 

Keeping ammunition and parts of arms in a bag 
hidden under a chaddar or hidden under the dotbes falls 
clearly under S. 20 and not merely under S. 19 of the 
Act. 44 P. W. R. (1912) Cr. ; 1 P. W. R. 1914 (Cr.), 
Diss. (^Martmeau^ J.) MX. BaBO v. EmpeROR. 

26 Or. L. J. 1469= 
89 I. a. 1027^A. I. B. 1926 Lab. 61. 
“—Where the circumstances under which a pistol 
was recovered from the accus^, who had come on a 
visit to Lahore from his village, led to a clear inference 
that his intention was that the possession of the pistol 
by him may not be known to any public ^servant. 

Ueld^ that it was not a case of an ordinary conceal- 
ment and conviction should be one under S. 20. X/ailal^ 
/.) Faiz Emperor. 8L. L. J. 30i= 

96 1. C. 390= 27 P. L. R. 446= 27 Qr. L. J. 934. 

1^. 20 applies only where export , or import of 

arms is attempted, 

S. 20 applies only where the possession is such as to 
indicate an intention that such ^ may not be known to 
any public servant -as defined Indian Penal Code, 

or to any person employed upon a railway oif to the 
servant of any public carrier. The section applies only 
to cases where the import or export of arips is attempted 
and not to every case of possession or conc6dment of 
arms. Something more than a mere ordinary 
ment should be established in order to britoig 
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sion within the meaning of S. 20. “Where the gun was 
upon a charpoy upon which the accused was sitting and 
was covered with ? dotahi and the accused had been 
convicted under S. 20, the conviction was altered into 
one under S. 19 (/) of the Arms Act, 9 P. R. 1912 (Cr.); 
15 L. R. 18 (Cr.) (F, B.) and 27 Cal. 692, Foil. (^ScotU 
/.) CHANAN SiNGH s/. THE CROWN. 

6 Lah, 151= 

86 1. C. 221=7 L. L. 329 = 26 Or. L. J. 733= 

26 P. L. B. 49 = A. I. B. 1925 Lah. 395. 
— S. 20 — Concealing. 

^ — Where the arms were discovered on the informa- 
tion given by the accused, the concealment of the chhavis 
and other arms recovered from the possession of the 
accused is clearly with the intention referred to in S. 20 
of the Indian Arms Act. {^Moti Sagar^ /.) 

A. I. B. 1923 Lah. 434. 

Concealment of weapon — Knowledge of where 

weapon was^ does not show that he concealed it. 

Petitioner was alleged to have given information which 
led to the discovery of a rifle. One of the prosecution 
witnesses deposed that the petitioner said were the rifle 
had been buried, the other deposed that he said I 
buried it.” 

Held^ in absence of any other evidence of possession 
by the petitioner it cannot be presumed that because he 
knew were the rifle was, he had concealed it himself, 
iCampbell, /.) KHUDA BaKSH z/, EMPEROR. 

A. I. B. 1923 Lah. 238. 
E ach case must be decided on its own faeis» 

Each case of concealment of arms must be decided on 
its own facts. 

Held, on the facts proved in the case the gun 
appeared to have been placed in the com-bin in order to 
conceal it from the Police and therefore S. 20 was 
applicable. 8 P. R. I9l5 (Cr.) ; 9 P. R. 1912 (Cr.), not 
Foil. (^Abdul Qadir, /.) SHER Ali v, EmPEROR. 

23 Or. L. J. 609 = 68 1. 0. 833 = 
A. I. B. 1923 Lah. 79. 

— Ss. 20 and 19— Concealing. 

Where the weapon which the accused was carrying 

was originally concealed but the appellant voluntarily 
took it from its place of concealment in order to 
threaten a railway servant who caught him for travelling 
without a ticket. Held, it indicates an indifference as 
to whether the weapon was seen or not. The intention 
requisite for an offence under S. 20 had not been estab- 
lished and conviction must be altered to S. 19 of the 
Act, {Brasher, /.) SURJAN SiNGH v. EMPEROR, 

26 Or. L. 0*. 166=83 1. 0. 726 = 
A. I. B. 1923 Lah. 10. 
— Ss. 20 and 19 (f)— Sanction. 

— Cmiviction under S. 19 (/) is bad if no express 
sanction obtained — No sanction is necessary for prosecu- 
tion under S. 20. 

The appellant was in secret possession of local-made 
guns and the cartridges. Sanction was obtained for 
prosecution under S. 20. He was convicted both under 
S. 20 and S. 19 (/■). 

Held, that conviction under S. 20 was legal but the 
conviction under S. 19 (/) was bad for want of sanction. 
iMcty Oung, /.) NGA THA HLA v, KING-EMPEROR. 

2 Bnr. L. J. 203=76 I. 0. 571= 
26 Or. L. J. 203= A. I. B. 1924 Bang. 85. 
— S. 20— Sentence. 

^ — Carrying concealed — Maximum sentence 

must not be inflicted in every case. 

The maximum sentence must not be inflicted in ever3» 
case merely because the weapon found concealed by the 
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accused is a chhavi* 8 P.R, I9l5 (Cr.), Dist. {Chevis, /.) 
Faqiria V, THE Crown. 

661. C. 995=3 L. L. J. 145. 

— S. 20-Su^icion. 

— ■" Suspicion that a^czesed was about to take part tn 

some criminal offence is no consideration in passing 
sentence. 

The fact that there was a suspicion in the mind of 
the police that the accused was about to take part in a 
criminal undertaking is not a circumstance which a 
Court can take into consideration in arriving at an 
appropriate punishment for the actual offence which 
has been proved under S. 20. {Fforde, /.) ABDUL 
Wahid v . Emperor. 9 Lah. 302=9 L. L. J. 533= 
107 1. C. 495 = 29 Or. L. J. 266 = 29 P. L. B. 329= 

9 A. I. Or. B. 454= A. I. R. 1928 Lah. 110.. 
— S. 22— Servant’s liability. 

M aking over an arm to person not licensed merely' 

to carry to its owner is no offence. 

Where a gunmaker acting under the directions of the- 
license-holder made over his gun to a person merely to* 
carry it to its owner and not with any authority to use it 
as an arm, 

Held, that the gunmaker did not commit an offence 
under S. 22, Arms Act. A license-holder of a gun can 
permit another person who is not so licensed to carry his- 
gun. {Dalah /.) MaNZUR HUSAIN v. EMPEROR. 

8 A. I. Or. B. 560 = 8 L. B. A. Or. 166 = 
26 A. L. X 162=29 Or. L. J. 97 = 106 I. O. 689 = 
A. I. B, 1928 All. 55. 

— S. 22— Scope. 

Section 22 deals with persons without licenses 

dealing with licensed vendors or purchasers or with' 
persons with licenses dealing wdth unlicensed vendors or 
purchasers. {Sukrawardy and Panton, //.) NIRMAL 
Chandra v . emperor. 31 0. W. N. 239 = 

100 I. 0. 113 = 28 Or. L. X 241= 
A. I. B. 1927 Oal. 265. 

— Ss. 25, 19 and 20— Non-compliance. 

- , N on-compliance with S. 25 is not fatal. 

Want of compliance with the provisions of S. 25 will’ 
not render conviction under Ss. 19 and 20 illegal. 
{Dalai, /.) SHIAM LAL v. EMPEROR. 

8 L. B. A. Or. 7= 8 L. R. A. Or. 92= 
28 Or. L. X 662 = 103 1. 0. 108 = 
A. XB. 1927 All. 516.- 

— S. 27— Oonstruction. 

Notifications imposing penalty must be construed' 

strictly. 

Notifications relating to the Anns Act imposing a 
penalty upon the subject must be construed very strictly. 
{Patkar and Wild, //.) DaUITSING FaTESING 
Emperor 32 Bom. L. B. 106= 

I. B. 1930 Bom. 889=126 I. O. 435 = 
31 Or. L. X 847=1930 Or. 0. 477 = 
A. I. B. 1930 Bom. 153. 

— Ss. 27 and 19— Sword-stick. 

■ Sword-stick is not a kirpan. 

A sword-stick is a weapon different from kirpan^ 
The two expressions cannot be regarded as synonymous,, 
and so the possession of a sword-stick by a Sikh is not 
exempted by S. 27 of the Arms Act. A.I.R. 1924 Lah . 
600, Ref. (Shadi Lai, C. /. and Agha Haidar, /.) 
Randair Singh z.*. emperor. 29 Or, L. J, 425= 
108 1. 0. 596=10 A. I. Or. B. 81^ 
A. I. B. 1928 Lab. 239. 

— S. 29— Illegal possession. 

When unlicensed possessim Is clear accused can^ 

not questipn legality of search*^ . ■ 
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Whether the search was legal or illegal, arms having | 
been found in the p>ossession of the accused, no question i 
of the legality of the search or otherwise can be raised 
by him. A. I. K. 1925 All. 434, Rel. on. (^Banerjz and 
Bennet, //.) EMPFROR v. ABDUL GhaFUR. 

1929 A. L. J. 28 = 10 L. R. A. Or. 17 = 
116 1. 0. 29 = 11 A. I. Or. R. 149= 
30 Cr. L. J. 566= A. I. R. 1929 All 68. 

— S. 29--Iiistitution of proceedings. 

Entering case in a case-hook and making out a 

charge is not institution of proceeding. 

Entering a case in the case-book and making out a 
charge is not institution of proceedings under S. 29. 
The proceedings really start when the accused is placed 
before the Court. The word “proceeding’* in S. 29 
does not mean that no action can be taken by any 
officer, police or otherwise in the matter without pre- 
vious sanction of the Commissioner of Police 17 Cal. 
574, Expl. and Dist. {Suhrawardy and Cammiade,, 
//.) ISMAIL Khan v. Emperor. 46 0. L. J. 35= 
104 1. C. 433=28 Or. Ii. J. 817= 
A. I. R. 1927 Cal. 721. 
— S. 29—“ Proceedings ” meaning. 

Proceedings mean legal proceedings in Court, 

As in the case of a suit, a proceeding is instituted 
when for the first time the adjudication of a Court of 
competent jurisdiction is sought. Therefore the expres- 
sion “proceedings” in S. 29 mean legal proceedings in 
Court and not searches or arrests or investigations made 
by the police in exercise of the powers conferred upon 
them by the Cr. P. Code, or any other law. A. I. R. 
1925 All. 434, Rel. on. {Mullick, Ag. C, J, and Wort, 
/.) Emperor z/. Ghulam Nabi. 6 Pat. 768= 
9 A. I. Cr. R. 385 = 107 I. C.* 836 = 
29 Cr. L. J. 301= A. I. R. 1928 Pat. 146. 
— Ss. 29 and 19 (f)— Sanction. 

In Aligarh District, for prosecution under .S’. 19 

(f). District Magistrate's sanction is not necessary. 
According to S. 29, sanction of the District Magis- 
trate was necessary to prosecute a person under S. 19 
(/O for possessing arms without a license in the District 
of Aligarh, only for three months after l5th March, 
1878 and not subsequently. A. I. R. 1926 All. ]43 and 
A. I. R. 1929 All. 68, Rel. on, {Dalai and Kendall, 
//.) Emperor v, Angad. 1929 A. L. J. 215= 
117 I. C. 822=10 L. R. A. Cr. 38= 
11 A. I. Cr. R. 255 = 30 Cr. L. J. 856 = 
A. I. R. 1929 All. 69. 

— S. 30— Officer’s powers. 

In U. P,, Officer in charge of Police Station is 

empowered to conduct search — Officer taking action must 
he presumed to he empowered. 

In the United Provinces, an officer in charge of a 
Police Station is empowered to conduct a search. An 
officer who takes action under a particular section must 
be deemed to have full powers until the contrary is 
proved. (Bane^fi and Bennet, //.) EmpEROR v, 
Abdul Ghafur, 1929 A. L.J. 28= 

10 I,. R, A. Cr. 17=116 1. C. 29 = 
11 A. 1. Cr. R. 149= 30 Cr. L. J*. 566= 
A. I. R. 1929 AU. 68. 

— S. SO— Search, legality of. 

Search illegal, yet if evidence is conclusive, con- 
viction is proper obiter ; two persons must be present at 
the search — One mahing the search and the other officer 
specially a'ppointed. 

Although the search is illegal, a person can be con- 
victed where the evidence against him is conclusive. 35 
A. 75, Foil. The ordinary meaning of “in the course 

CR. D.— 2 


ASSAM MTOTICIPAI, ACT (1923), S. 220. 

of any proceedings instituted” in S. 30, is in the course 
of any legal proceedings which have already begun. 

Obiter : The W’ords “in the piesence of some officer 
specially appointed” mean that there must be at least 
t-wo persons, namely the person making the search, and 
the officer especially appointed, within the meaning of 
S. 30 who is present at the search. {Walsh and Boys,, 
//.) Emperor v, kutroo. 47 All. 675= 

23 A. L. J. 364=88 I. C. 280=6 L.R. A. Cr, 124= 
26 Or. Ii. J. 1112= A. I. R. 1925 All. 434. 
ARMT ACT (Vni OF 1911). 

— Ss. 69 and 70— Applicability. 

Military servant committing criminal breach of 

trust and absconding — Military Court having concur- 
rent jurisdiction as regards criminal breach of trust 
but exclusive jurisdiction as to desertion — Mere fact 
that accused was arrested by police, put up before Magis- 
trate and that case proceeded to some hngh does not 
make S. 70 applicable. 

Where a military servant was accused of criminal 
breach of trust and desertion, 

Held, that since the offence of criminal breach of 
trust was triable both by criminal Court and by a Court- 
martial, it rested with the military authority to decide 
whether the accused should be tried by Court-martial 
or not. 

Held, further, that since the offence of desertion 
could be tried by the military Court only, S. 70 could 
not apply and that the mere fact that the accused w’as- 
arrested by the police and was put up before the Magis- 
trate and the case had proceeded to some length, could 
not make any difference. {Sulaiman, Ag* C, /.) EM- 
PEROR V, LaCHMI DATT. 26 A. L. J. 942 = 

9 L. R. A. Or. 143 = 10 A. I. Cr. R. 453= 
29 Cr. L. J. 803 = 111 1. C. 307= 

! A. L R. 1928 All. 672 (673)- 

ARREST, 

See Cr. P. Code, S. 54. 

ASSAM LABOUR AKD EMIGRATION ACT 
(VI OP 1901). 

— S. 213— Abetment. 

j Emigration or assisting in the emigration is not 

an abetment within S. 213 — Penal Code, S, 107. 

Emigration or assisting in the emigration cannot be 
taken as forming an abetment of the offence of illegal 
I recruitment within S. 213 of the Act; S. 213 expressly 
j refers to abatement as meant by the Penal Code- 
i {Mukerji, J,) ASHITA RaNJAN BOSE v, EMPEROR. 

48 O. L. J. 92=32 C. W. N. 1062 = 
10 A. I. Or. R. 572=29 Or. L. J. 796 = 
111 1. 0. 123= A. I. R. 1928 Cal. 339 (341)- 
ASSAM MUNICIPAL ACT (I OF 1923). 

— S. 30— Delegation of Power. 

Chairman can delegate his powers only by 

written order — Act done by Vice-Chairman with Chair 
man's express or implied cornet is not invalid, 

A written order is essential for delegation of authority 
to the Vice-Chairman by the Chairman of' the Munici- 
pality, but if there is no such delegation, an act done 
by the former shall not be invalid if done with the 
express or implied consent of the latter previously or 
subsequently obtained, {Mukerjee, /.) Radha KiSHEN* 
V. Gauhati Municipality. 48 O. L. J. 293- 
112 1. Gi 780 = 11 A. I. Cr. R. 387 = 
30 Or. L. J. 12= A. I. R. 1928 Cal, 367 (c) at 869. 
— Sa 220 to 223— Procedure. > 

Attention of sanctioning officer should be directed 

to person or persons to be proceeded against. 

Sections 220 to 223 involve that the attention of the 
officer, who is to give order or consent to the institution 
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ASSAM MUNICIPAL ACT (1923), S. 221. 

of the proceedings, should be directed to the person or 
persons against whom such proceedings are to be insti- 
tuted, though a general order or consent to the prosecu- 
tion may be made. {^Mukerjee, /.) RadHa KiSHEN 
c'. Gauhati Municipality. 48 O. L. J. 293= 
112 1. C. 780= 11 A. I. Or. B. 387 = 
30 Cr. L J. 12= A. I. B. 1928 Cal, 357 (b) at 358. 
-^S. 221— Sanction. 

Person against whom sanction is not obtained 

cannot be convicted, 

G was the agent of M who dealt in mustard oil which 
was found to be not genuine. Order for prosecution 
was sanctioned against G alone, but during trial M 
appeared and took upon himself the responsibility. G 
remained absent. M was convicted under S, 221. Held^ 
that the order obtained for prosecution was against G 
alone and, therefore, M could not be convicted. 
(Muherfee, /.) RaDHA KISHEN v, GaUHATI MUNI- 
CIPALITY. 48 C. L. J. 293 = 112 LC. 780 = 

11 A. I. Cr. B. 387 =30 Or. L. J. 12= 
A. I. B. 1928 Cal. 357 (a) at 369. 

ASSAULT. 

See (1) Penal Code, Ss. 349—358. 

(2) Tort. j 

ASSESSORS. I 

See Cr. P. CODE, S. 309. 

ATTEMPT.— Penal Code, S 5ll. 
AUTBBPOIS ACQUIT— Cr. P. Code, S. 403. 
AUTREFOIS CONVICT, PLEA OTSee CR. P. 

Code, S. 403, Criminal Trial. 

BAIL. 

See (3) Cr. P. CODE— SS. 496 to 502. 

(2) Criminal Trial. 

BAB COUNCILS ACT (XXXVni OF 1926). 

— Ss. 10 and 19 (2) — ^Procedure. 

Notice issued by High Court on ISih Jttne^ 1928 

— Act coming into force on 1st Jtim — Notice is ultra 
vires — Procedure zn S. 10 must be followed — Letters 
Patent (Allahabad), S. 8 . 

A notice was issued on 13th June, 1928 by High Court 
against a pleader calling upon him to show cause why 
he should not be dealt with under the Legal Practi- 
tioners* Act for professional misconduct. Objection was 
taken by the pleader in view of the Bar Councils Act 
which had come into force on 1st June, 1928. 

Held, that the provisions of the Letters Patent, in so 
far as they may conflict with the provisions of the Act, 
were abrogated by S. 19 (2) and therefore it was neces- 
sary for the case to be either referred to the Bar 
Council or at any rate for the Bar Coundl to be con- 
sulted. The Court was not properly seised of the case 
and that the notice issued to show cause was, as framed 
ultra vires and a nullity, (Boys, Weir and King, JJf) 
A Vakil of AZaMGARH, In the matter of. 

51 All. 76=26 A. L. X 1039 = 112X0. 214= 
29 Or. L. J. 998= A. L B. 1928 All. 439 (P. B.) 
BAB TO FBESH TRIAL. See CR. P. CODE, S. 403. 
BAB TO PBOSEOUTION. 

See (1) Crim. Pro. Code, s. 403. 

(2) Criminal Trial. 

BENCH OF MAOISTRATES— .5*^^ Cr. P. Code, 

' 1898, Ss. 15, 16 , Etc. 

BENEFIT OF DOUBT— CRIMINAL TRIAL. 
BENOAL, AOBA AND ASSAM OIVTL COURTS 
ACT (Xn OF 1887)— BENGAL, N. W. P. 
AND Assam Civil courts Act. 

BENGAL ALLUVIAL LANDS ACT (V OF 1920) 
— ^Revision. 

^ — Order of Sub-ZHvisional Officer, ordering huts 


BENGAL CHILDREN ACT (1922). 

erected on disputed char to be sold is not revz sable under 
Cr. P. Code., S. 439. 

Order passed by Collector as such under the Alluvial 
Lands Act cannot be revised by Criminal Bench of the 
High Court under S. 439. 

Per Suhrawardy, J. — Order passed by a Sub-Divi- 
sional Officer under the Alluvial Lands Act directing 
that some huts which were erected on the disputed char 
were to be sold and the sale proceeds credited to the 
treasury, is not passed in judicial capacity but as an 
executive officer and as such .cannot be revised by the 
High Court. (Suhrawardy and Graham, J J.) OSMAN 
MUNSHi V. Kadir PRAMANICK. 38 C. W. N. 836 = 
1929 Cr. C 480= A. I. B. 1929 Cal. 768. 

— S. 10— Effect. 

Pifect of S. 10 is to stay earlier proceedings 

under S. 145, Cr. P. Code. — Cr. P. Code, S. 145. 

Some char lands became the subject-matter of pro- 
ceedings under S. 145, Cr. P. Code, and at the time 
of the proceedings being initiated an attachment order 
was made against the lands. Various steps were taken 
in those proceedings and subsequently the Magistrate 
after reviewing the situation passed an order directing 
that the lands be released from attachment under S. 145 
I and decided to replace those proceedings with others 
under the Bengal Alluvial Lands Act, 1920. It was 
contfended that S. 10 of that Act was intended to apply 
to proceedings under S. 145 so far as their institution or 
carrying on was concerned and not to the attachment 
order made under that section and that once an attach- 
ment was made, S. 10 conferred no right on the 
Collector to make a further attachment under that Act. 

Held, that if the contention were sound it would result 
in nullifying the provisions of the Bengal Alluvial Lands 
Act of 1920. The provisions of S. 10 were wide enough 
to apply to all proceedings, including an attachment that 
may have been had under S. 145. The effect of S. lO, 
Bengal Alluvial Lands Act, would, therefore, be to 
stay the earlier proceedings under S. 145, Criminal 
Pro. Code. 13 C.W.N. 125 and A.I.R. 1921 Cal* 631, 
Dist. (Pearson and Mullick, JJf) DIGENDRA BEHARI 
Roy V. Janaki nath Roy. 33 0. W. N. 1116 = 
1929 Or. 0. 326= A. I. B. 1929 Oal. 646. 

S. 10 negatives the implied repeal of S, 145 of the 

Crim. Pro. Code so far as recently formed alluvial lands 
are concerned. (Greaves azzd Duval, //.) ABDUL 
JABBAR MUNSHI V. MUFIZUDDI SaRKAR. 

28 O.W.N. 783 = 81 1. 0. 931=26 Or. L.J. 1107= 
A. I. B. 1924 Cal. 980. 

BENGAL CHILDREN ACT (n OF 1922). 

— Application. 

j --Calcutta Suppz'essiozi of Immoral Traffic Act 

(Bengal Act XIII of 1923), S~ 4 — Act applies to 
females under S. 16, whether married or not. 

Acts apply whether the female in question is unmar- 
ried or married and the whole matter turns not on the 
status of the female from the point of view of marriage 
or no marriage but on the question of age. If the word 
“ girl ” were limited to mean a young unmarried 
female, it would be easy for a person who desired to* live 
on the immoral earning of young girls to marry them 
solely for the purpose of enabling him to put himself 
outside the provisions of the statutes and to set the whole 
law at defiance. (Castello and Lort Williams, //.) 
Panchu Gopal Shaw v. Emperor. 

56 Oal. 750=48 O. L. J. 586=1151, O. 266= 
33 C.W.N. 198=30 Or. L. J. 440= 
12 A. L Or. B. 304= A, I. R. 1929 Oal. 99. 
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BENaAI. CRIMINAL LAW AMENDMENT] 
ACT (1925). 

— Ultra Vires. 

Bengal Criminal Law Amendment Act of 1925 

is not ultra vhes. 

The Bengal Criminal Law Amendment Act of 1925 
does not affect Acts of Parliament and is not ultra vtres 
■of the Local Government that passed it. {^Rankiyi^ C. J, 
and Majttmdar^ /.) GiRENDRA NATH BaNERJI v. 
Birendra Nath Pal. 54 Cal. 727= 

31 0. W. N. 593 = 102 I. O. 647=8 A.L Or. B. 121 = 

A. I. B. 1927 Cal. 496. 

— S 11.— Scope. 

Whether a person is legally detained has to he 

dealt with under Cr, P, Code. 

Bengal Criminal Law Amendment Act is an Act 
which was intended to supplement the ordinary criminal 
law in Bengal and the question whether or not a parti- 
cular person is legally detained under it has to be dealt 
with, if at all, under the Code of Criminal Procedure. 
'{Rankin, C. J, and Majumdar, J . ) GiRENDRA NaTH 
Banerji V. Birendra Nath Pal. 54 Cal. 727= 
31 O.W.N. 593=102 1. C. 647=8 A. I. Cr. B. 121 = 
A. I. B. 1927 Cal. 496. 

BENGAL DISOBDEBLY HOUSES ACT (m OF 
1906). 

— S 2— Scope. 

If a prostitute lives with a man en famille she does 
not necessarily come within the category of disorderly 
persons. (Macpherson. /.) MUNSHI MIAN ». EMPE- 
ROR. 30 Cr. L. J. 517= 10 P.L.T. 523= 

12 A.I.Cr.B. 325=1929 Cr. C. 199 = 115 1.C. 690=. 

A. I. B. 1929 Pat. 406. 

— S. 2 (2) -Scope. 

S, 2 (2) creates offence under S. 4 (^), Cr, P. 

Code, and so must he tried in accordance zvith provision 
^fCr.P.Code, S, 244. 

Section 2 (2), Bengal Disorderly Houses Act creates 
an offence within the difinition of S. 4 {o), Cr. P. Code 
and under S. 5 of that Code the offence is triable accord- 
ing to the provisions of that Code since there is 
nothing in the Act itself which regulates the manner of 
trying the offence. The trial must, therefore, be held in 
accordance with S. 244 of the Code. (^Mdcphersofi. y.) 
Munshi Mian v. Emperor. 30 Cr. L. J. 517 = 
115 LC. 690 = 10 P.L.T.523 = 12 A.I.Cr.B. 325 = 
1929 Or. 0. 199= A. I. B. 1929 Pat. 406. 

BENGAL EMBANKMENT ACT (II OP 1882). 

— Ss. 76 (a) and 91— Scope. 

■ Section 76, Embankment Act, has no application 

in the case of river coming under the operation of the 
Ganal .A,ct. (C.C. Chose and Jack, //.) HEMCHANDRa 
ZK Emperor. 33 C. W. n 88= 

118 L C. 355=30 Or. L.J 914. 

— S. 78— Mala tides. 

Act of accused need not he mala fide. 

In order to support a conviction under S. 78 on the 
ground that the accused by any wilful act destroyed or 
diminished the efficiency of an embankment, it is not 
necessaiy that there should be a finding that the accused 
acted mala fide, {J7ewbould and B, B, Chose, J /.) 

Executive Engineer, Nadia River Division 
Ashutosh Saha. 52 Cal. 573=89 I, C. 719 = 
26 Or. L.J. 1407= A.IB. 1925 Cal. 921. 
BENGAL EXCISE ACT (V OP 1909). 

— ^AppUcability. 

Cr, P, Code., Ss, 102 and 103. 

Ss. 102 and 103, Cr. P. Code, do not apply tp the 
;search made under the Bengal Excise Act. {^Sttkra- 


BENGAL PEBBIES ACT (1885), S. 16. 

wardy afid Mitter, JJ.) HaRBHAJJAN SaO 
Emperor 54 Cal. 601 = 102 1. C. 547 = 

31 C.W.N. 667 = 28 Cr. L. J. 579 = 
8 A.I.Cr.B. 114=A.I.B. 1927 Cal. 527. 
— S. 2— Diluted mixture. 

Opium diluted in water cannot be held to be an 

admixture for the purpose of smoking. 41 Cal, 694, Ref. 
(C. C. Chose and Duval, JJ,) DWARIKA NaTH 
Misra V. Emperor. 44 C. L, J. 111= 

30 C.W.N. 984=27 Cr. L. J. 1133= 
97 I. O. 653= A.I.B. 1926 Cal. 1120. 
— S. 74 (4)— Report. 

Cr, P. Code,, S, 250 — Report of an Excise 

Sub- Inspector is not police report for S, 250 — Cr, P. 
Code, S, 190. 

The report of a Sub-Inspector of Excise to a Magis- 
trate is a police report only for the purposes of S. 190, 
Cr. P. Code. The report is not a police report for 
other purposes. (Cuming and Cregory, JJ,) RaDHIKA 
MOHan Das v. Hamed Ali. 54 Cal. 371= 

100 1. C. 640 = 28 Or. L. J, 316= 
A. I. B. 1927 Cal. 405. 
BENGAL PEBBIES ACT (I OP 1885). 

— S. 6— ‘Perry’. 

— Two points on two sides of the river for co?iv ey- 
ing persons and property are necessary. 

In order to constitute a ferry such as is contemplated 
by the Act, it is necessary that there sould be two 
points on both sides of the river so that people and pro- 
perty may be conveyed from one side of the river to the 
other. It must be connected on both sides with land on 
the bank of the river. (Jwala Prasad, J,) JeOBARan 
Singh v, Ramkishun Lal. 4 Pat. 603 = 

92 1. O. 871=7 P. L. T. 734=^7 Or. L. J. 359= 
A. I. B. 1926 Pat. 623. 
— S. 9— Jurisdiction of Commissioner. 

The approval of the Commissioner is limited to the 
term of the lease and not to the whole lease. (MulUck 
and Ross, JJ.) ShEODHAR PRASAD SiNGH v. RAM- 
SAROOP Singh. 7 P. L. T. 337=96 1. C. 623= 
A. I. B. 1926 Pat. 318. 

— Ss. 16 and 18 -‘Distance.’ 

^^X)istance" meaning — How measured. 

The land “distance” in S. 16 means distance by river. 
The distance must be measured by reference to the 
water frontage and not by land, Blissettv, Hart, (1744) 
125 E. R. 1923 ; Huzzey and Field, 150 E. R. 186 and 
Anderson v. Jellet, (1883) 9 S. C. R. 10, Ref. (C, C, 
Chose and Pearson, JJ,) CHAIRMAN, SERAJGANJ 

local Board v, Budhiswar Patni. 

67 Cal. 1261= 127 I. 0. 799=32 Or. L. J. 38=* 
61 C. L. J. 199=34 O. W. N, 422= 
1930 Or. C. 361= A. I. B. 1930 Cal. 281. 
— S. 16— Perry. 

Limits of the ferry should he knmn. 

For the purposes of a prosecution under S. 16 read 
with S, 28, it is important that the limits of each ferry 
should be known. (Adami, J.) JEOBARAN SiNGH v, 
Ramkishun Lal. 27 Or. L. J. 970=96 L 0. 522= 
A. I. B. 1926 Pat. 620. 

— Ss. 16 and 6— Perry. 

P ublic ferry — What is declared to he so under 
.S', 6 Regulcttion VI of 1819, or Bengal Act I of 1866. 

No ferry is a public ferry unless there has been a 
notification to that effect undei^ S. 6 with regard to it, or 
unless the ferry has previous to 1885 been determined 
or declared to be a public ferry, under Regulation VX of 
1819 or Bengal Act I of 1866. (Adami, J.) JEOBARAN 
Singh v, Ramkishto Lal. 27 Cr. L. 970:= 
96 1. C. 522= A. I. B. 1926 Pat.^ 



23 


CRIMINAL DIGEST, 1924—1930. 


2 ^ 


BENGAL PEBBIES ACT (1885)^ S. 16. 

— Ss. 16 and 28— Perry. 

On/y maintenance of ferry is not criminally 

pimishable — Conveying persons and property in addition 
is an offence — Each trip is separate offence. 

The maintenance of a private ferry is in contravention 
of S. 16 of the Act for which the person maintaining it 
may be liable for damages and also an injunction may 
issue against him. If, in addition, to maintaining such 
a prohibited private ferry he carries passenfi[ers and 
property for hire he is liable criminally under S. 28 of 
the Act and each trip is a separate offence. {^Jwala 
Prasad, /.) JEOBARAN SiNGH v. RAMKISHUN LAL. 

4 Pat. 503=92 I. 0. 871=7 P. L. T. 734= 
27 Or. L. J. 359= A. I. R. 1926 Pat. 623. 
— Ss. 18 and 16— Plying. 

"■ Plying along one bank if offe^ice. 

The plying of a boat for hire along the one bank of 
the river would be no offence. (^Adami, /.) JEOBARAN 
Singh v. Ramkishun Lal. 27 Or. L. J. 970= 
96 1. C. 522= A. I. E. 1926 Pat. 520. 


— Ss. 28 and 16— Perry. 


■' Person maintaining ferry and carrying persons 
for hii'e is guilty and not his servants. 

The person intended to be punished by the section 
primarily is the person who maintains a ferry in con- 
travention of S. 16 and who, in working such ferry, 
conveys for hire any passengers, animal, vehicle or other 
thing. His serv^ts or other persons helping him cannot 
be said to be doing so for -hire because the hire does not 
belong to them, nor can they be said to contravene the 
provisions of S. 16, the ferry not being maintained by 
them but only by the former. (Adami, /.) JEOBARAN 
Singh v. Ramkishun Lal. 27 Or. L. J. 970 = 
96 I. 0. 622 = A. I. R. 1926 Pat. 520. 
BENGAL POOD ADULTERATION ACT (VI OP 
1919). 

— Ss. 6, 6 and 7— Adulteration. 

It Is no defence for accused to say that he had 
advertised that he was not selling pure foods and that 
purchaser knew the fact. 

The Food Adulteration Act is intended to protect the 
public from using adulterated articles and therefore it 
has made it penal to sell these adulterated articles irres- 
pective of the fact whether the purchaser knew the 
article to be adulterated or otherwise. Articles mention- 
ed in S. 6 are ordinarily articles of food and it is no 
defence to say that these articles can be adulterated and 
sold in market with the publication of the fact that they 
are adulterated. (Suhrawardy, J.) RaKHAL CHAN- 
DRA V. PuRNA Chandra. 67 Cal. 1123= 

127 1. 0. 67=31 Or. L. J. 1161 = 
34 0. W. N. 281=61 O. L. J. 227= 
1930 Or. 0. 353=A. I. R. 1930 Cal. 273. 


— S. 6 (1)— Adulteration. 

- i ' Both owner and servant selling come under S. 6 

S. 6 (1) applies, not only to master or owner of the 
adulterated article sold, but also the servant or agent 
who sells such article. Brown v. Foot, (1892) 66 L. J. 
649 and Hotchin v. Hindmarsh, (1899) 2 Q. B I8l, 
Ref. {Eankin, C. /. and Pearson, J.) PeaRY MOHAN 
V, Harendra Nath. 67 Cal 1084 = 

126 I. C. 660=31 Or, L. J. 907= 
34 0. W. N. 114=1980 Or. 0. 383 = 
A. I. R. 1930 OaL 295. 
6 and 16— Adulteration. 

—^Bengal Municipal Act (1884), S. 44 — Mtmici'- 
pal Chairman cannot grant leave to. prosecute tender 
S.lS^ofihj Act of 


BENGAL GENEBAL CLAUSES ACT (1899). 
S. 25. 

S. 44 of the Bengal Municipal Act (1884) would not 
empower the Chairman to sanction prosecution under 
S, 6 of the Act VI of 1919. {Newbould and Suhra-- 
wardy, //.) RaGHUNATH MODY v. KURSEONG 
Municipality. 26 Or. L. J. 170=761. 0. 394= 

A. I. E. 1923 Cal. 661. 

— S. 14 (2)— Evidence. 

S. 14(2) — Certificate of Public Analyst not in 
the prescribed form is not admissible. 

Under S. 14 (2) the Public Analyst should submit his> 
certificates in the form prescribed in the schedule to this 
Act. Where no such certificate was submitted, but the 
Public Analyst reported on the case by a letter in the 
ordinary ofi5cial form, 

Held, his letter w^as not admissible in evidence with- 
out proof of the truth of its contents. (JSfewbould and 
Suhrawardy, //.) RAGHUNATH MODY v. KURSEONG 
Municipality. 25 Or. L. J. 170 = 

76 1. 0. 394= A. I. E. 1923 Cal. 661. 

—Ss. 21 and 15— Procedure. 

Prosecution under S. 21 without sanction under 

S. l5 does not bar subsequent trial under Cr. P. Code. 
S. 403. 

Prosecution of an accused under S. 21 of Bengal Food 
Adulteration Act without any order or consent in writing 
of the Municipal Commissioners within the meaning of 
S. l5 of the Act, and his subsequent acquittal under 
S. 245, Cr. P. Code, is no bar to his subsequent trial on 
the same facts for the same offence. (C. C. Gkose and 
Duval, //.) P. BANERJEE v. BePIN BEHARY. 

43 0. L. J. 110= 30 0. W, N. 382= 
27 Or. L. J. 761=96 1. 0. 79 = 
A. I. R. 1926 Oal. 691.. 
BENGAL GENERAL CLAUSES ACT (I OP 
1899.) 

— S. 8.— Effect of. 

Calcutta Municipal Act (JII of 1923, B. C.X 

Ss, 363, 3(A^Calcutta Munidpa) Act {III of 1899, 
B. Cf), S. 449 — Effect of saving — Demolition order for 
building built without sanction before the new Calcutta 
Municipal Act, 1923 — Sanction by General Committee 
to proceed under S. 449 of the old Municipal Act, re- 
affirmed by the new Corporation — Demolition order is- 
not valid. 

A prosecution had been sanctioned by the General 
Committee under S. 449 of the old Act (III B. C. of 
1899), but the case was actually started under the new' 
Act (III B. C. of 1923) by the new Corporation and 
notice upon the party was issued and an order of 
demolition was passed. 

Held, that whether the proceedings were under S. 363‘ 
or 364 of Act III, B. C, of 1923, they were irregular 
and the order of the Municipal Magistrate was not justi- 
fied as the party had not b^n heard by the Corporation 
before sanction for prosecution was given. 

Held, further that the proceedings under S. 449 of the- 
Calcutta Municipal Act (HI B. C. of 1899) could only 
be started by the General Committee and, therefore, in 
respect of unauthorized structures which existed before* 
1st April, 1924, when the Calcutta Municipal Act of 
1923 came into force, there was, after the passing of the 
latter Act, nobody competent to take proceedings under 
S. 449 of the Act of 1899. {Sanderson, C. J. and 
Panton, /.) RaM GOPAL GOENKA v. CORPORATION 
OF Calcutta. 52 Oal. 962= 90 1. 0. 317= 

26 Or. L. Z. 1583= 29 OC W.N. 898= 
A. I. B- 1926 Cal. 1261. 

— S. 25— Interpretation. 

-‘Prosecution of a person within the Howrak 

Municipal area under Ss^ 466 and 574, Calcutta Muni 



25 


CRIMINAL DIGEST, 1924—1930. 


26 


BENGAL GOONDAS ACT (1923), S. 4. 


BBNGAI. MUKICIPAL ACT (1884), S. 202. 


cipal Act of 1899, which had been extended to Howrah 
mider a Government notification — Acquittal on the 
ground that the Act was repealed and no notification 
had been issued extending any part of the new Act to 
Howrah — Acquittal opposed on the ground that prose^ 
cution was competed under S. 25, General Clauses 
Act-^Acquittal was held to be proper as any prosecution 
foutided up 07 t the notification must be under the new 
Act, 

A person, who was charged in respect of an offence 
under Ss. 466 {d) and 574, Calcutta Municipal Act (Act 
HI of 1899), was acquitted on a prelinoinary objection 
that the prosecution did not lie, inasmuch as, though the 
provisions of Ss. 466 and 574 of the Act in question 
had been extended to Howrah by a notification under 
Act HI of 1899, that Act had been repealed and re* 
-enacted by the Calcutta Municipal Act (Act III of 1923), 
and no fresh notification had been issued extending any 
part of the new Act to Howrah. It was contended on 
behalf of the opposite party that though the Act of 1899 
had been repesded, a prosecution under it was compe- I 
tent by virtue of provisions of S. 25, Bengal General 
Clauses Act (I of 1899). Held^ that the provisions of 
S. 25, Bengal General Clauses Act, indicated that the 
notification is attracted to the provisions so re-enacted, 
and that any prosecution founded upon it must be under 
the new Act. Therefore prosecution under the old Act 
was not competent. {jChotzner and Gregory^ JJf) 
S. MUKHERJEE V, HaRUN TAR MAHAMED & CO. 

56 Cal. 1206= 114 1. 0. 406 = 32 C. W. N. 476 = 
30 Or. L. J. 298 = 12 A. I. Or. R. 134= 
A. I. B. 1928 Cal. 484. 

BENGAL GOONDAS ACT (I OF 1923). 

— S. 4— Puties af officer. 

Warrant of arrest — Arresting officer cannot 

enquire whether person under arrest is good for the 
amount of security or other sureties shall be able to 
cofitrol him. 

Refusal of bail on the ground that the person arrested 
is not good for the amount of security r^uired or that 
the other sureties would not be able to keep control 
-over the person would be an illegal abuse of law, on 
general principles as well as on the face of Goondas 
Act and the warrant issued under it. On such a warrant 
the business of the oflScer who fixes the sum of money 
is to see that he fixes a reasonable sum of money having 
regard to all the circumstances and that it is not an 
excessive one and it is sufficient, so far as the person 
under arrest is concerned, that he is willing to execute a 
bond in that amount, (^Rankin aftd Duval^ jjl) 
Bisses WAR roy v. Emperor. 63 Oal. 962= 

30 C, W. N. 791=28 Or. L. J. 10 = 99 I. 0. 42= 
A. L B. 1926 Oal. 961. 


ROY V, Emperor. 53 Cal, 962= 99 1. 0. 42= 

30 O. W. N. 791 = 28 Or. L, J. 10 = 
A. I. B. 1926 Cal. 961. 
BENGAL LOCAL SELF-GOVERNMENT ACT 
(HI OF 1885). 

— Ss. 139, 140 and 78— Encroachments. 

Bye-law prohibiting encroachment — Imposition 

of penalty — Validity, 

The District Board has impliedly, if not expressly, 
power to provide for, by its by-laws, the punishment 
for encroachments over its roads in order to carry out 
the provisions of S. 78 of the Act, namely, to provide 
for the repair and maintenance of its road 11 C. W. N. 
l75 (notes), Diss. (^Jwala Frasad and Adami, JJf) 
Mahesh Shah v. Darbari Hussain. 

1 Pat, 261=65 1. 0. 671 = 8 Pat. L. T. 464 = 

23 Or. L. J. 139= A. I. B. 1922 Pat. 545. 
BENGAL MUNICIPAL ACT (IH OF 1884). 
—Prosecution. 

Sanction to prosecute for one offence — -Conviction 

for anotlur offence is illegal, 

A Magistrate cannot convict persons of an alternative 
or disjunctive offence mentioned in bye-law No. 80 when 
sanction was by the Municipal authorities to prosecute 
the accused in connection with another offence. Where 
sanction was given to prosecute for the offence of 
“singing with a high sounding instrument’* a conviction 
for the offence of ‘'playing on a drum” w'as held 
illegal. {Buckftill^ /.) RAHIM v, EMPEROR. 

72 I. C. 894 = 1 Pat. L. E. Or. 46= 

24 Or. L. J. 478= A. L R. 1924 Pat. 377. 
— Ss. 30, 234 and 235— Scope. 

'’’--—^Municipality has no right to levy rent, etc., from 
the persons exposing goods for sale on the Municipal 
road — Preventing lessee of such rents from realising it 
is no offence — Penal Code, 143. 

S. 234 of the Munidpal Act is a section of emergency 
referring to deposit of moveable property on the road- 
side. The right of the Municipality as to the road is 
governed by S. 30 by which the property in roads is 
vested in the Commissioners for the purposes given in 
the Act. Under S. 30 Municipality has no right to 
lease out its rights for the purpose of carrying on shops 
or exposing goods for sale. There is no right to collect 
rent, toll or any tax, unless there is a contract creating 
the relationship of landlord and tenant between the 
parties. If the provisions of S. 335 of the Municipal 
Act do not apply to any place like Lohardagga, accused 
who prevented the lessee of the Municipality of Lohar- 
dagga from realising rent from the shop-keepers or 
persons exposing their goods for sale along .the road; 
not on a Municipal market nor on a market to which 
the provisions of Part X applied were not guilty of an 
offence under S. 143, Penal Code. {Jwala Prasad, /.) 


— S. 4— Powers of High Court. 

— — Warrant — Secretary to Local Government issu- 
ing warrant is not Court subordinate to High Court — 
High Court can interfere only if case falls under 
Cr, P, Code, S, 491. 

The Commissioner of Police acting* under warrant 
issued by Secretary to Local Government under S. 4, 
Goondas Act, is not acting under the Cr, P. Code. 
The Secretary to the Government in such cases is not 
in the position of a subordinate or inferior Court to the 
High Court (A. 1 R 1924 Cal. 698, Rel. on) and, 
therefore, the High Court will look at the question only 
from the point of view that the proceedings of the 
executive are armed with certain special powers dnd 
will interfere * only if the case falls under S. 491, 
Cr. P. Code. iPcmhin and Duval, //.) BiSSESWar 


Dhunmun Chowdhury V. Emperor, 

SFat. L. T. 339 = 26 Cr; L. L 114=76 I. C. 178 = 
A. L B. 1922 Pat. 286. 

— S. 44. 

^A distinction is drawn between acts done by 

“the Commissioners” and acts done by “the'Commis- 
sioners at a meeting.*’ (Suhrawardy and Graham, J/l) 
Chairman^ Howrah Municipality v: Ramsarup 
SeROUGEE. ' 96 I. C. 726 = 

A. I. B: 1926 CaL 1073. 

— S. 202-— Nature of Frpceedli^a. 

'-^-^—-Proceedings under the section is a judicial pro- 
ceeding which tan he rt^fdld bp 'Jli^gh Courts 

An order made'bV a l«t^st^te finder „ S. 20 of the 
BenfeaZMtuiic&al a jtfdicral“prdceeding 

afid the^lfe^fr^oim: *hal power to revise Jhe order. 
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BENOAI. MUKICIPAIi ACT (1884), 202. 

{Newhould and B. B, Gkose^ J/*) NABADWIP 

Municipality v. purna Chandra mukerji. 

52 Cal. 670 = 88 1. 0. 862=41 0. L. J. 611 = 
29 C. W. N. 817= 26 Or. L. J. 1246= 
A. I. B. 1925 Cal. 934. 

Proceedings under the section are not criminal — 

Kj procedttre is given by the section — Application of C* 
P. CodCt is not wrong. 

A Magistrate exercising his power under S. 202 is not 
engaged in a criminal proceeding. No procedure is 
prescribed by the section. He would not be wrong in | 
following, so far as they seem applicable, the provisions 
of the Code of Civil Procedure. {^Newbould and B, B. 
Gkose, //.) NABADWIP MUNICIPALITY v. PURNA 
Chandra Mukerji. 52 Cal. 670 = 88 1. 0. 862 = 
41 C. I,. J. 611 = 29 0. W. N. 817= 
26 Or. L. jr, 1246= A. I. R. 1925 Cal. 034.- 

— S. 202— Procedure. 

Orders under the sectiooi witjiotit hearing parties 

— Orders are illegal and must be set aside. 

The legislature do not intend to enable a Magistrate 
to deprive a person of his right to a civil action for acts 
done by the Commissioners in excess of their powers 
except by a judicial order passed after hearing the parties 
concerned. Where a Magistrate passed orders under 
S. 202 of the B. M. Act without giving the parties 
concerned an opportunity of being heard, 

Held, that the orders were illegal since the Magistrate 
did not act judicially and that they must be set aside. 
iXewbould and B. B. Ghose^ //.) NABADWIP MUNI- 
CIPALITY V. PURNA Chandra Mukerji. 

52 Cal. 670 = 88 I. 0. 862=41 0. L. J. 611 = 
29 0, W. N. 817 = 26 Or. L. J. 1246= 

. A. I. E. 1925 Oal. 934. 

— S. 209— Requisition. 

Municipality accepting gift of land on condi- 
tion of erecting fencing at their own cost — Donor is not 
guilty of breach of requisitiosi. 

The accused was served with a requisition under 
S. 209 of the Municipal Act requiring him to cause a 
fence to be erected for the protection of passengers and 
pedestrians over the bank of a tank belonging to the 
accused. The accused disobeyed this requisition, his 
gi-ounds being that in 1898 certain land on the side of 
the tank was made over by him to the municipality and 
conditions were imposed by him on the municipality at 
the time to the efEect that if in future any fencing had 
to be erected or was required on the side of the tank 
the municipality would erect such a fencing at their 
own cost. In 1914, the municipality caused certain de- 
partmental estimates to be prepared for fencing and for 
acquiring the extra strip of land on the side of the 
tank but that inasmuch as the funds did not permit of 
this work being done at once the work was left in abey- 
ance and in September,, 1922, the requisition, referred to 
above, was served on the accused under S. 209 of the 
Bengal Municipal Act. 

Held^ that there is nothing in the Municipal Act it- 
self which can remotely suggest that the Municipality is 
incompetent to enter into a binding engagement of this 
description and therefore the Municipality is not in the 
circumstances of the particular case, competent to re- 
quire the accused to cause e. fencing to be. ei;ected at his 
own cost. {C.C. Ghosk and Cuming^ JJf) SUPERIN- 
TENDENT AND Remembrancer of Ijegal affairs 
BENGAL V. NaRAYAN PH ANDRA BaNER JI. 

38 C. L. J. 15=24 Cl L. J. 680 = 73 C. 776= 
/ A. I.B.1924iC»l. 101. 


BENGAL PTTBLIO CtAMBUNQ ACT (1867), S. 2. 
— S. 350 — Bye-laws under. 

Bye-law No. 80 — Tabla is not a high sounding 

instrument. 

Under no circumstances can the playing of the Tabla 
be regarded as ‘‘singing with a high sounding instru- 
ment” within the Bye-law No. 80. (Buchnill, J, ) RaHIM 
V. Emperor. 1 Pat. L, R. Or. 45= 

24 Or. L. J. 478 = 72 1. O. 894= 
A.I.R. 1924 Pat. 377. 

—S. 366— Service of. 

Ji^arrant — Brother of owner in possession and 

paying taxes on behalf of owner — Service of warrant on 
brother of owner is sufficient. 

Where the house was not in the occupation of the 
lecorded owner but his brother and, although the 
Municipal taxes were levied on the owner, they were 
collected from his brother. 

Held^ the service of the distress w-arrant on the 
brother of the owner was a proper service. (Dawson 
Millers C.J. and Ross^ /.) GOVT. ADVOCATE, BlHAR 
AND Orissa v. Ganga Prasad. 

1 Pat. 423=3 Pat. L. T. 669 = 26 Cr. L. J. 3l = 
76 I. 0. 719= A. I. R. 1922 Pat. 532. 

— Sch. IV— Warrant. 

— D ate of return is not necessary to be mejitioned. 

A distresss warrant issued in the form provided in 
i Schedule IV does not require that the date of return of 
warrant should be mentioned, (Dawson Miller ^ C. J. 
and Rossy /.) GOVT. ADVOCATE, BlHAR AND 
Orissa v. Ganga Prasad. 1 Pat. 423= 

75 1. 0. 719= 3 Pat. L. T. 559 = 26 Or. L. J. 31 = 
A. I. R. 1922 Pat. 632. 
BENGAL N.W. P. AND ASSAM CIVIL OOXJBTR 
ACT (Xa OP 1887). 

— S. 22— Transfer. 

The District Judge is competent to transfer an 

appeal from an order under S. 476 to a Subordinate 
^ Judge. A. I. R. 1927 All. 555, Foil. (Mukerfiy /.> 
KaRIMULLAH V. RAMESHWAR PRASAD. 

51 All. 344= 111 LC. 596=1929 A. L. J. 66= 
10 L. R. A. Or. 121= 12 A. I. Or. B. 199= 
A. I. R. 1929 AIL 774. 
BENGAL PTJBLIO GAMBLING ACT (H OF 
1867.) 

— S. 2 (as amended by Act IV of 1913)— Gaming. 

Definition of gaming is only descriptive — To 

bring case under gaming*^ it must be established that 
game was for money staked on result of game. 

The definition in the Act does not really define gam- 
ing but merely indicates what it is like and excludes 
w*agering or betting on some particular occasion and in 
some particular circumstances and also excludes “lot- 
tery.” To bring the case within the meaning of “gam- 
ing” all that has to be seen is whether the game that 
was going on was for money which was staked on the 
result of the game which was to be lost or won according 
to the success or failure of the person who has staked 
prpvid^d of course that it was not a lottery. 31 Cal. 
542 ; 39 CaL 968 ; 40 Mad. 556, Ref. (Mukerji. /.) 
Arjoon Singh v. Emperor, 

67 Oal. 520=125 I. 0. 643«31 Cr. 901= 
,1929 Cr. C. 613=33 C, W. N. 910= 
A. I. B. 1929 Oal. 769. 
Question whether game is of pure ehance or one in 
which skill preponderates is no longer pertinent. 

The question as to whether a game is one of pure 
chance or one in which the elem^t of skill prepondd^ 
rates are no longer pertinent under the Act as it stands 
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BENGAL PUBLIC GAMBLING ACT (1867), S.3. 

now. What is to be seen is whether the game is cover- 
ed by what is meant by ‘‘gaming” ; if it is, it is hit 
the Act unless it is a game of mere skill. 6 C.LJ. 708, 
ExdI. LMukerh, /.) ARJOON SiNGH v, EMPEROR. 
57 OaL 520 = 125 1. O. 643 = 31 Or. L. J . 901= 
1929 Or. 0. 513=33 O. W. N. 910= 


bittab and OBISSA POOB ABULTBBATION 
ACT (1919), S. 14. 

— Ss. 47, 70 and 78— Arrest. 

Sub-Inspector" of Excise can arrest without war- 
rant person found committing off ence under S. 47 — S* 78* 
Jias no application to suck case. 

Under S, 70 of the Act, the Sub-Inspector of Excise is 


A. 1. B. 1929 Cal. 769. entitled to arrest without a warrant a oerson found 


— Ss. 3, 4. 5 and 6— AppUcaMlity. 


committing an offence punishable under S. 47 of the- 
Act and S. 78 has no application to such a case, (/amest 


^Presumption under S* 6 arises only under pecti- BECHU MIAN v. EmpeROR. 


liar circumstances mentioned by statute itself — Magis- 
trate not satisfied that premises are used as common 
gaming house — No presumption under S. 6 arises. 

The presumption of law under S, 6 arises only in the 
peculiar circumstances mentioned by the statute itself. 


12 Pat. L. T. 312=1930 Or. 0. 716 = 
31 Or. L. J. 465 = 123 1 O. 68 = 
A. I. E. 1930 Pat. 344. 
— S. 47 (a) (f; and S. 92— Punishment. 

— Circulars not published in Gazette^ exempting 


i.e„ if the warrant authorises a search on the footing of any excisable article., are not law — Under such unpub- 
the premises being a common gaming house and when Ushed circulars respectable ayurvedic practitionerssell- 
the search results in a find of instruments of gaming, i^ig jnedicines containing alcohol may not be prosecuted — 
When the requirements of S. 5 are not strictly com^ied if prosecuted even under misapprehension they must 
with inasmuch as the Magistrate does not say anywhere technical punishment, 

in the proceedings that the premises were u^d for a empowers the Local Government to exempt 

common gaming house, the presumption under 0 . 0 does any excisable article from the provisions of the Act 
not arise, and if there is no evidence showing that the tnroughout the province or in any specified area 


premises had been kept for the profit or ggin of the ac- ^ regards any specified class of persons. Under S.92,. 
cused, they cannot be convicted under b. 3 b, 4. notification when published in the Bihar and 

(Muher/i, J.) GanGADAS Orissa Gazette shall have the effect as if enacted in the 

occ Act. Not so published the circulars in question have 
1930 Or. C. 641— A. I. B. 1930 Cal. 365. force of law. Therefore, though according to 

f Amendment) Act (IV of 1913) Scope. instructions contained in unpublished circulars the excise 

authorities would not prosecute a respectable medical 

Pacing in partnership — Validity, practitioner (Kaviraj) of repute who sells medicinal pre- 

If cannot be held that persons who enter into part- parations containing alcohol unless he is endeavouring to- 
nership for the purpose of making agreements not for- cheat the Government of excise revenue, but if a prose- 
bidden but recognised by Law, though unenforceable at cution is started even under misapprehension, the Courts 
Law, are persons who conduct a business, the very nature have to inflict some punishment, (/wala Prasad and 
of which disentitles them to have recourse to Courts of James^ JJl) EmperOR v, GOBINl) PANDEY. 


law to recover the claims otherwise sustainable. (Suck- 
land, /.) Leicester Co. v, S. p. Malik. 

27 C.W.N. 442 = 801.0.498 = 
A.I.E. 1923 Cal. 445. 

BENGAL TENANCY ACT (VIH OF 1885). 

— Ss. 121 and 64 (3)— Distraint. 


10 P.L.T. 316=8 Fat. 884=120 I.O. 759 = 
1929 Cr.C. 74= A.I.E. 1929 Pat. 302- 

BIHAEAND ORISSA FOOD ADULTEBATION 
ACT (n OF 1919). 

— S. 9 (2)— Proviso— Procedure. 

— • A pplication to have sample analysed refused — 


Rent payable mi Id December-Didraint order •wrong in reftmng aipUc^mi ^or aoi- 

and attachnieJ made three days after is legal. alysts of samfle sn custody of local ^kordy. 

. , , , ^ , A complaint was lodged against the applicant, based 

Where the rent is payable on the 1st Dumber, it is on an inspection made by the Inspector of the appli- 
in arrear on the 2nd December and a distraint order and cant’s factory. The inspection related to the manufac- 
attachment made on the 2nd and 4th December are legal, ture of mustard oil which the applicant carried on in 
(Sanderson, C,J^nd Mt^kerjee, /,) GOVERNMENT factory. Sample of oil was taken by the Inspector' 
OF Beng^ KOJAL Hadai^R. .r .r in three phials one of which was sent to the Chemicaf 

33 O. L. J. 24 = 26 C.W. N^ 209“^ Examiner under S, 8 of the Act and the report of the* 

62 LO. 187— A.I.B. 1921 ual. 361. Examiner showed that the sample was adulterated. That 
BETTING. reason of the prosecution. During the trial, the- 

Gambling ACTS (local, Bengal, Bombay, applicant applied, under S.9(2) of the Act that the 

^ ^ ' 1 1.1 J-t I.*..!. 


. Burma AND imperial). 

BIGAMY. 

See PENAL CODE, Ss. 494 AND 495. I 

BIHAB AND OBISSA EXCISE ACT (Dt OF 
1916.) 

— S. 2 (6) and (14)— Exdsability. 

' " M edici neA containing alcohol are excisable, 1 

The statement of objects and reasons of the new en- 
actment in Bihar and Orissa seems to indicate the 
intention of the legislature to make a medicinal prepa- 
ration containing alcohol an excisable article. 24 Cal. 
157, Not foil; 45 Cal. 82, Rel. on. (Jwala Prasad \ 
and James, //.) EmPEROR v, GobiND PaNDEY. 

10 P, L. T. 316=8 Pat. 884=120 I. 0. 759= 
1929 Or. C. 74=^ AXB- 1929 Pat. 302. 


sample in the hands of the local authority, which was 
kept by them under sub-S. (2), S. 7 may be sent to the- 
Government analyst. The trying Magistrate held that 
by reason of the proviso to S. 9 he was prevented from 
acceding to the application. 

Held, that the trying Magistrate wafe wrong in not 
allowing the petition of the applicant to have the sam- 
ple, in the custody of the local authority, analysed under* 
S. 8. {JVort, /.) GOPINATH SaHU ARRAH MUNI- 
CIPALITY. 30 Or. L. J, 896= 118 1. C. 328= 

1929 Cr. C. 270 « A.I.B. 1929 Pat. 510,. 
— S. 14— Interpretation. 

Neither the word ^‘labelled” nor the word “seal- 
ed” necessanly means that it should contain the name- 
of manufacturer. (Jwala Prasad and Poss, JJl) 
peror V. shjb Das: 9 P: l^ T. 4^^ 
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BIHAB AND OBISSA FOOD ADUIiTEBATION 
ACT (1919), S. 14. 

29 Or. L. J. 75== 106 I. C. 687=9 A. L Or. B. 362 = 

A.I.B. 1928 Pat. 213. 
— S. 14, Cl. (2)— Irregularity. 

I nspector not purchasing the entire tin — Ac- 
.cnsed can take advantage of the irregularity. 

Where the Inspector acted illegally in not purchasing 
the entire tin as is required by Cl. (2), S. 14. 

Held, yet the oil of the tin was found to be highly 
adulterated, the accused could take advantage of the 
illegality or irregularity as the procedure adopted by the 
Inspector had prejudiced the accused seriously and depri- 
ved him of the best evidence to prove his bona fides. 
{Jwala Prasad and Ross, //.) EMPEROR v, SHIB 
Das. 9 P. L. T. 434= 29 Or. L. J. 75= 

106 1. 0. 687 = 9 A. I. Or. B. 362= 
A. I. B. 1928 Pat. 213. 
BIHABAND ORISSA MUNICIPAL ACT (VH 
OF 1922) 

— S. 196— Scope. 

In order that S. 196 may come into operatiou 

there must be proof that the property has vested in the 
-Commissioners. {Ross, /.) Radha KiSHUN MaR- 
WARi V. Emperor. 27 Or. L. J. 1111= 

97 1.C. 423= A.I.B 1927 Pat. 62. 
— S. 230 (2) aad S. 196— Operation. 

Failure to comply with a requisition issued by the 

Commissioners under S. 196 is a condition precedent to 
a person*s liability to fine under S. 203. {Ross, /.) 
Radha Kishun Marwari v. Emperor. 

27 Or. L. J. 1111=97 1. 0. 423= 
A. I. B. 1927 Pat. 52. 
— S. 259 (1) (14)— Interpretation. 

— — Manufacture ” does not cozier the use of an oil 
<engine. 

The plain meaning of the words “ manufacture, pro- 
>cess or business ’* used in Cl. 1, sub- Cl. (14) of S. 259 
•does not contemplate the use of an oil engine. {Wort, 
y.) Lal Singh v, arrah Municipality. 

11 A. I. Or. B. 25 = 29 Or.L, J. 766 = 
110 1. 0. 788=10 P, L. T. 393= 
A. I. E. 1928 Pat. 506. 

— S. 259— Legality. 

Renewal of license refused — No reason assigned 

— Refusal is not illegal. 

The provisions of sub-S. 2 of S. 259 of the Munici- 
_pal Act themselves supply the only reason for which 
refusals of certain licenses can be made. But the omis- 
sion of the commissioners to give the only reason which 
they could ^ve for such refusal cannot be regarded as 
making their refusal Illegal. 

The Municipality has the right to declare that within 
the whole area of the municipality, certain offensive or 
dangerous trades cannot be carried on without a license. 
17 C. W. N. 531, Foil. {Bucknill and Ross, //.) 
Madaran Kass ab V. Emperor. 4 Pa.t. 311 = 

86 1. 0. 964= 3 Pat L. B. Or. 150= 
6 P, L. T. 528=26 Or. L. J. 900 = 
1925 P. H. 0. 0. 44= A. I. B. 1926 Pat. 640. 
— S. 259 (1) (14)— Notificatioii. 

Pt is necessary for a municipality to notify to 

the public that a certain offence has been created under 
a certain resolution — Person cannot be coiwicted for the 
breach of the tesohdioft in the absence of such notifica- 
tion, ' ' ' 

If an offence is to be created by a by-law or order or 
notice, then it is necessary for those who have pow^ 
under the Act to create such offence to publish the fact 
so that the pubKp at * large may know that such an 
offence has been created. A meeting of the commi^sion- 


BOMBAY ABKABl AOT (1878), S. 43. 

ers of a municipality resolved under S. 259 that certain 
trade should not be carried on within the area of the 
municipality without a license but no notification what 
ever to the public was made of this resolution, pro- 
secution of a certain person was commenced for a 
breach of this resolution. 

Held, that conviction could not stand as it was neces- 
sary for the municipality, to notify to the public that 
such an offence had been created. {Wort, /.) Lal 
Singh v. Arrah Municipality. 

11 A. I. Or. B. 25 = 29 Or. L. J. 756 = 
no I. 0. 788 = 10 P.L.T. 393= A.I.B. 1928 Pat. 506. 

— S 263— Offensive Trade. 

Pounding of tobacco leaf for the manufacture of 

hooka tobacco is net offensive trade. 

Where it has been lound that the manufacture of 
hooka tobacco is not one giving rise to offensive or 
unwholesome smells, a person cannot be prosecuted 
under S. 263 for not taking out a license for carrying on 
the pounding of tobacco leaf for the manufacture of 
hooka tobacco. {Mullick, /.) CHAIRMAN, PURULIA 
Municipality v, Bishun Sao. 29 Or. L. J. 1017= 
112 I. 0. 345=11 A. I, Or. B. 270= 
A. I. B. 1928 Pat. 193. 

— S. 366— Interpretation. 

“ Directed *’ means a direction by the body who 

are granted the pofwer to make bydaws. 

The word “directed” in S 356 does not re‘er to a 
direction by the Act, but it means a direction by the 
people or the body, who are granted the power to make 
by-laws, orders or to issue notices. {Wort, J. i LAL 
Singh v. arrah municipality. 

11 A. I. Or. B. 26 = 29 Or. L. J. 756 = 
110 1- 0. 788=10 P. L. T. 393= 
A. I. B. 1928 Pat. 606. 

BOMBAY ABEABI AOT (V OF 1878). 

— Ss. 43 (1) (a) and (b)— Apparatus. 

-^Cr, P, Code, S, 35 — Offences of possessing illicit 

liquor dnd of possessing apparatus for manufacturing 
such liquor are distinct. 

The offence of possessing illicit liquor is not neces- 
sarily covered by the offence of possessing the apparatus 
for manufacturing such liquor. The two offence.s are 
quite distinct, (1890), Rat. Unrep. Cr. C. 523, Foil. 
{Fawcett and Mirza, //.) EmPEROR v, PANDU 
AvaCHIT Bhil. 62 Bom. 277 =30 B. L. B. 378 = 

108 I.O. 612 *=29 Or. L. J. 412= 
10 A. I. Cr. B. 114= A. I. B. 1928 Bom. 141. 

— S. 43— Punishment. 

Cultivatiofi of bhang — Deterrent puiiishment is 

called for as suck offences are diffcult for detection. 

The offences like cultivating bhang are difficult to 
detect and when discoverd should be dealt with in such 
a manner as to deter other persons from committing 
similar breaches of law. A fine of Rs. 25 was held to 
be entirely inadequate. {Kincaid, J,C and Barlee, 
A,J.C,) Emperor v Budho. 7 A. I. Or. B. 290 = 
28 Or. L. J. 162=99 1. O. 594 = 
A. LB. 1927 Sind 112. 

The more appropriate form of punishment for an 

offence under the section is imprisonment and not fine. 
{Kennedy, J, C, and Tyabfi. A. /, C,) EMPEROR • 
Gulab. 20 S. L. B. 1 = 27 Oi?. J; 300 = 

92 1. 0. 688= A. I. B. 19s!e Sind 176. 

— S. 43(1) — Search. , 

Cr. P, Code, S. 103— ndt witnessing 

eveff detail' of search does< 'not zdtidde '"^'^eci^cB if search 
carried on in pre^nce^of adCused,-pt^idtd possession of 
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BOMBAY ABKARI ACT (1878), S. 45. 

i)ife7idhig obi ect can be proved beyond doubt from evi- 
dence. 

The mere fact that the Panchas are not present 
throaghout a search under S. 43 (1) (a), and do not 
■witness every detail of it is not sufficient in itself to 
vitiate the conviction, especially where the accused is 
hinaself present at the search, and it isopen to the Court 
to find the fact of possession of an offending article 
proved, provided that on a consideration of all the 
evidence in the case it is satisfied that the fact has been 
proved beyond reasonable doubt. 4 Cr. L. J. 390; 20 Cr. 
L. J. 742, Dist ; 41 Cal. 350; A. 1. R. 1925 All. 434 and 
A.I.R. 1926 All. 188, Foil. {Mirza and Broomfield^ //.) 
DINKAR NHANU MANGAONKAR V. EMPEROR. 

54 Bom. 471 = 125 I. C, 713 = 31 Or. L J. 927 = 
32 B. L. R. 344= A. I. B. 1930 Bom. 169. 
— S. 45 (c)— Sale. 

Keeping for sale in forbidden bottles does not 

amount to selling. 

Where the accused is found in his shop to have kept 
for sale ordinary denatured spirit in bottles, which were 
not full corked quart or pint bottles, 

Held, that the accused cannot be said to have violated 
the conffition, because it is not proved that he sold 
ordinary denatured spirit in the forbidden bottles. 

Per Fawcett, J . — The word “sell” in condition 5 of 
the license cannot be properly construed as covering 
words such as “or keep for sale”. {Fawcett and 
Fatkar, //.) EMPEROR v. S. V. MaRATHE. 

29 Bom. L.E. 1012 = 103 1. 0. 834 = 
8 A. I. Or. R. 442= 28 Or. I*. J. 754 = 

A. I. R. 1927 Bom. 518. 

BOMBAY CITY MTJNICIPAI. ACT (HI OF 1888). 
— ^Applicability. 

Cr. P. Code, S. 562 {l-A)^S. 562 (1-.^) does not 

•apply to offences wider the Act. 

Sub- Sec. (1-A), S. 562, is confined to cases of an 
offence under the Penal Code and does not apply to an 
offence punishable under the City of Bombay Municipal 
Act. A. I. R. 1926 Bom. 230, Foil. {Fa^vcett and 
Mirza, //.) MERWANJI M. MiSTRY v. EMPEROR. 

30 Bom. L. R 375 = 109 I. O. 502 = 
52 Bom. 250=29 Cr. L. J. 566= 

10 A. I. Or. R. 286= A. I. B. 1928 Bom. 152. 
— ^Interpretation. 

Premises do not mean contiguous buildings of 

one owner. 

Definition of the words “premises” meaning buildings 
which are contiguous to each other and owned by one 
private person, is not supported by any of the provisions 
of the Municipal Act. {Patkar and Baher, //.) 
Amratlal V. Emperor. 30 Or. L.J. 5 = 

11 A. I. Or. R. 500 = 30 Bom. L, R. 1422= 
112 1. 0. 773= A. I. R. 1928 Bomu 532. 
— Ss. 3 (m) and 380— Interpretation. 

« D efinition owner f in S. 3 (m) applies to 

S. 380. 

There is nothing is S. 380 which renders the defini- 
tion of “owner” in S. 3 {m) inapplicable either to the 
case of the owner of a hut or shed or to the cajse of the 
owner of the land on which such hut or shed stands. In 
each case the definition is one that can properly be 
applied without there being inconsistency with the rest 
■of the section. {Fawcett and Mirza, //.) LaXMAN 
Pandu V. Emperor. 30 Bom. L. B. 339= 

109 L O. 344=10. A.T. Or. B. 176= 
29 Or. I., J. 520= A. I. R. 1928 Bom. 136, 
— S. 248— (Amended)— Interpretfbtion, 

“'’'Employed in any premises^'* means employed in 

private residence. 

Cr, D.— 3 


BOMBAY CITY MUNIOIPAIi ACT (1888), 
S. 402. 

The words “persons employed in any premises” in 
S. 248 should be construed as referring to the servants 
who are employed in the private residence. {Patkar 
and Baker, JJ.) AMRAT LaL v. EMPEROR. 

30 Or. L. J, 5 = 11 A. I. Or. R. 600 = 
30 Bom. L. R. 1422 = 112 1. O. 773 = 
A. I. R. 1928 Bom. 532. 

— S. 248 — Rent Contractor. 

Pent contractor is liable to comply with requisi- 
tion wider S. 248. 

A rent contractor falls within the definition “owner” 
in S. 3, cl. {m') of the Act and as such he is the person 
who under S, 248 of the Act is liable to comply with the 
requisition of the Municipal Commissioner under S. 248. 
{Patkar and Baker, JJ.) AZlZ GaFFOOR v. EMPEROR.' 

SO Or. I.. J. 17=30 Bom. L. R. 1439 = 
112 1. 0. 849= A. L R. 1928 Bom. 527, 
— S. 248 (1) (c)— Rent farmer. 

Municipality can proceed either against landlord 

or rent farmer. 

The proper construction of S. 248 (1) (c) is that the 
Municipality may at their option proceed either against 
the landlord or his lessee who under the terms of his 
lease is entitled to sub-let the premises and receive rent 
from his sub-tenants. The term “owner,” as defined in 
the Act, covers both cases. A. I. R. 1928 Bom. 527, 
Expl.; A. I. R. 1928 Bom. 136, Ref. {Mirza and 
Patkar, JJ.) JaFFAR CaSSAM MOOSA v. EMPEROR. 

30 Bom. L. R. 1442=112 I. 0. 861 = 
11 A. I. Cr. R. 546=30 Or. L. J. 29 = 
53 Bom. 131= A I. R. 1928 Bom. 628. 
— S. 249 — Premises. 

A godown in which more than 20 persons are 

employed as workmen or labourers, though contiguous 
to a residential building of the same owner, is premises 
within S. 249. {Patkar and Baker, J J.) AMRaTEAL 
V. Emperor, 30 Or. L. J. 5= il A. I. Or. R. 500= 
30 Bom. L. R. 1422 = 112 1. 0. 773 = 
A. I. R. 1928 Bom. 532. 

— S. 257 (D— Notice. 

Notice requiring owner to raise water to storage 

tank by means of hand pump can't be given under S. 2S7. 

The Commissioner can under S. 257 requisition 
work to bring the condition of the privy or water-closet 
within the previous provisions of the chapter with regard 
to their construction and maintenance, and nothing 
whatever is said throughout the chapter with regard to 
the water Supply. The Commissioner is not entitled to 
give a notice under S. 257 (1) directing the landlord to 
maintain the water closet in good order by pumping a 
sufficient quantity of water into the cistern. {Macleod, 
C. J. and Shah, J.) S. MaHOMEB HaJI v. EMPEROR. 

26 Bom, L. R. 178 = 26 Cr, L. JT 968= 
811. 0. 616 = A. I. R. 1924 Bom. 337. 
— Ss. 380 and 3 (m)— Applicability. 

Definition of '‘*‘owneP', in S. 3 (m) applies to 

S. 380. 

There is nothing in S, 380, which renders the defini- 
tion of “owner” in S. 3 {m) inapplicable either to the 
case of the owner of a hut or shed or to the case of the 
owner of the land on which such hut or shed stands. In 
each case the definition is one that can properly be 
applid without there being inconsistency with the rest of 
the section. {Fawcett and Mirza, JJ.) LAK5HMAN 
PANDU V. Emperor. 30 Bom. li,R. 339= 

10 A.I.Or. R. 176 = 29 Or. B, J. 520 = 10£f 1. 0 344 
A. I. R. i928 Bom. 

—B. 402— Fruits. 

i Fruits are articles of human food, 
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BOMBAY CITY MTOTICIPAI. ACT (1888). 

S. 402. 

Fruits are articles of human food within the scope of 
S. 402, Cl. 2. {Paikar and Murphy ^ Jf.) BOMBAY 
Municipality z /. Venkanna. 30 Bom. L. R 1128 = 
62 Bom. 780 = 12 A. I, Cr. E. 30=30 Or. X.. J. 168= 
1131. 0. 506= A. I. E. 1928 Bom. 413. 

— Ss. 402, 403 and 471— Private market. 

A ccused constructing a structure consisttng of 

shops ahuttifig a street — Shops let to tenants — No inter- 
communication between the shops — Te^iants not selling 
the same commodity — Shops and user were held not to 
constitute a private market withhi Ss. 402 and 403. 

The accused with the sanction of the municipality 
erected a structure designed to be let as small shops 
abutting on a street. The shops were let to tenants. 
There was no inter-communication between the shops. 
Each tenant was independent of the other. Majority of 
tenants sold fruits. The shops looked like stalls or 
booths. The customers purchased the goods standing on 
the pavement of the road and had no right to enter the 
shops, 

Neld^ that the structure was nothing more than a 
collection of shops and its user did not constitute a 
private market within the meaning of Ss. 402 and 403 ; 

9 Bom, 272 ; 11 Bom. 106 ; Mayor of Manchester v. 
Lyons, (1882)22 Ch. D. 287 ; 10 Mad. 216, Cons. 
{Paikar and Murphy, //.) BOMBAY MUNICIPALITY 
V. VENKANNA, 30 Bom. L. E. 1128=62 Bom. 780= 
12 A. I, Or. E. 30=30 Or. L. J. 168= 
113 I. 0. 606= A. I. B. 1928 Bom, 413. 

— S. 412-A (b)— ahee. 

-^ ^Ghee does not come in other ?nilh products^'* 

The words “other milk products” appearing in 
S. 412-A (Jf) should be construed ejusdem generis with 
reference to what precedes; those words and the mean- 
ing to be given to them should be less comprehensive 
than they would otherwise be if they stood by themselves 
without the words “milk, butter” preceding them. They 
would include such products of milk as are the direct 
results of milk and would be liable to speedy decay, like 
butter, as for example, whey, curd, or cream, and would 
not include ghee which is not the direct result of milk 
and is not liable to speedy decay. (^Mirza and Patkar, 
//.) Ratansi Mirji V. Emperor. 

53 Bom. 627 = 120 I. 0. 366 = 31 Bom. L. E, 581= 
31 Cx. Ii. J. 103=1929 Or. 0. 41 = 
A. I. E. 1929 Bom. 274. 

— S. 471— Sentence. 

Offence under — Warning and discharging the 

accused on his removing the nuisance is not a sentence 
according to law. 

Warning and discharging the accused on his remov- 
ing the nuisance complaint of is not a form of sentence 
or order that the Ma^strate has power to pass in the 
case of an offence under S. 47l ; the accused should 
either be punished or acquitted. {^Fawcett and Mirza, 
//.) Merwanji Mistry V. Emperor. 

62 Bom. 260=30 Bom. L. B. 375 = 
29 Or. Ii. J. 566=109 I. 0, 602= 
10 A. I. Or. R. 286= A. I. B. 1928 Bom. 162. 

— S. 616— Interpretation. 

^Magistrate may direct Municipal Commissioner 
to take measures in matters other than those referred to 
in sections mentioned in sub-S. (l ) — Court is not compe- 
tent to consider whether Legislature should have confer 
red such powers on Court — Mere residence is efiougk 
qualification for complaint — Mental assurance that 
licence would be granted does not absolve from duty uot 
to cause nuisance inside — Gefieral considerations about 
public convenience should not override main purpose of 
section.* 


BOMBAY CITY MUNIOIPAL ACT (1888), 

S. 515. 

Purely as a matter of construction there is nothing in 
the terms of the section to justify the contention that the 
second part of cl. (a) of sub-S. (2), which relates to the 
direction to the Municipal Commissioner to take such 
measures as to such Magistrate shall seem practicable 
and reasonable, applies only to the exercise of the powers- 
under any one of the sections mentioned in sub-S. (1). 
The scheme of the section clearly is to give the right to 
any person to make a complaint where there is any 
nuisance or where in the exercise of any of the powers- 
conferred by the respective sections, more than the least 
practicable nuisance has been created. The extent of 
the power of the Court is indicated in sub-S. (2), and 
the whole of cl. {a) of sub-S. (2) applies both to the 
case of nuisance, as well as to the case where in the 
exercise of powers under certain sections of the Act 
more that the least practicable nuisance is created. The 
argument, that the Legislature could not have contem- 
plated that a Court should conti ol and regulate the dis- 
cretion of the Municipal Commissioner as to matters, 
about which the Municipal Commissioner would possess 
special knowledge, is not acceptable. This section 
appears to have been enacted for the protection of 
persons residing in the city ; and it provides a remedy 
which is open to any resident of the City. The extent 
of the power of the Court is to be found in the words of 
cl. (a) of sub“S. (2). That provision undoubtedly implies- 
some limitation upon the powers of the Commissioner 
and so some control over his acts where a proper case 
for giving direction to him in connection with a 
nuisance is made out. It is not open to a Court to 
consider whether the Legislature should have conferred 
such powers upon the Court or not. It may be that the 
absence of proceedings under this section has tended to 
create an impression as to the meaning and scope of 
this section which is not accurate. It is open to the 
Court to consider whether the existence of stables,, 
having regard to all the facts, is or may be dangerous to 
life or injurious to health, even apart from the question 
of malaria. Whether the complainant is a paying guest 
or a tenant is not material. If he resides in the house 
that is sufficient for the purpose of enabling him to 
complain of the nuisance. Where a complaint was- 
made against certain stables as a nuisance and the 
owner had incurred heavy costs in putting them up, and 
had sound grounds for expecting grant of licence through 
the support of the Municipal Commissioner, held that 
though he may have felt assured in his mind on account 
of the support which he had of the Municipal Commis- 
sioner, so far as the licence was concerned, he was not 
absolved from the obligation to see that no nuisance was 
caused by him to any residents in the locality. It has 
also to be remembered that while under the Rent Act,, 
he may not be able to eject his present tenants, this 
nuisance itself, if allowed to remain, may be an effective 
means of enabling him to get possession. Where it was 
argued that the Commissioner’s discretion should not be 
interfered w’lth so as to affect public convenience,. 
Held that such general considerations cannot be allowed 
to override the main purposes of the section in dealing 
with a particular nuisance. 

Per Crump, J . — The circumstance that the wrongdoer 
is in some sense a public benefactor has never been 
considered a sufficient reason for refusing to protect by 
injunction an individual whose rights are being persis- 
tently infringed. 2 Ch. D. 692; 2 Ch. 588, Foil. {Shah. 
Ag. C. J. and Crump, /.) BOMBAY MUNICIPALITY 
V. L. R. MALLANUAINE, 

48 Bom. 241 = 26 Bom. L. B. 1321 = 
26 Cr.LJ. 374 =84 1.C. 864=A.I.E. 1924 Bom. 241. 
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BOMBAY CITY MXTinOIPAL ACT (1888), 

S. 515. 

— S. 515— Nuisance. 

Private and public nuisances can be remedied by 

injunction by one or all Testde?its a'ffected~-^CouTt can 
order refusal to grant license for stables but the order 
does not govern all cases of license for stables. 

It is necessary for the protection of the health and 
comfort of the inhabitants of a big city like Bombay or 
Calcutta that any resident, who is affected by a nuisance 
in the manner mentioned in S. 3 (z) of the Municipal 
Act, should have a right to go to a Magistrate over the 
head of the Commissioner or the Corporation and ask 
that the Commissioner should be restrained froin exer- 
cising his powers so as to affect the complainant’s indivi- 
dual right as resident by the creation of a private nuisance. 

If private nuisance affects two or three houses, the in- 
habitants of the two or three houses might either join 
in a complaint before the Magistrate and ask the 
Magistrate to decide specifically that the particular nui- 
sance is a private nuisance affecting the residents of 
houses A, B and C, With regard to a public nuisance 
also, any resident of Bombay can ask for an order under j 
S. 5l5, and, if the Court finds a public nuisance proved, 
the order of the Court would give relief to the public of 
the locality as against the nuisance, and vacating of 
any one or more houses would not mean an abatement 
of the nuisance in respect of the public. In the case of 
a public nuisance, no particular limits need be defined. 
The relief which the Court can grant, under S. 5l5 of 
the City of Bombay Municipal Act, in cases of public as 
well as private nuisance is inter alia^ abatement of the 
nuisance b> ordering the Commissioner not to grant a 
license for stables, etc. But it does not follow from the 
Court’s making an order on the Commissioner that he 
should not grant a license, that that order is to govern 
all circumstances and all cases at all times. Where the 
Court passes an order under S. 5l5 to abate a nuisance 
with reference to a particular house, and that house falls 
vacant subsequent to the passing of the order and is 
not to be used any more for purposes other than those 
connected with the stables, the order ceased to have any 
operation. {TaraporewalOy J.') ALI MAHOMED SALEH 

Mahomed 2/. Municipal Commissioner of Bom- 
bay 27 Bom. L. R. 581= 87 I. 0. 771 = 

A. I. R. 1925 Bom. 468. 

. . -- Per son causing nuisance should ordinarily be 

treated as a necessary party to the proceeding. 

The person, who is said to have caused the nuisance, 
should be made a party to the proceedings, both in the 
inquiry which may be made by the Magistrate under 
S. 515 of the Act, and on the appeal in the High Court. 

Quaere,--!^ the Government Pleader entitled to be 
heard in a matter of this kind ? KShah, Ag, C, /. 
and Crump, /.) BOMBAY MUNICIPALITY v. L. R. 

Mallandaine. 

48 Bom. 241=25 Bom. I». R. 1321= 
26 Or. Ii. 0*. 374= 84 1.C. 854= 
A. I. R. 1924 Bom. 241. ? 

BOMBAY CITY MXINlOIPAIiITlES ACT 
(XVin OF 1925.) 

— S. 110— Revision. 

Criminal procedure Code, S. 435 — Fterther 

revision does not lie from retdsional orders passed on 
order under S, 110. 

There is no right conferred by the statute on any of 
the aggrieved parties to malce a further application for 
revision against the order passed by the Sessions Court 
in revision of the order passed by the Magistrate on 
’ appeal, against a notice of demand, under- S. 110, Bom- 
bay City Municipalities Act. (JPcUkar and Murphy, //.) 
ahmedabad Municipality v, Vadilal. 


BOMBAY CITY POLICE ACT (1902), S. 23. 

30 Bom. L. R. 1084 = 112 I. C. 585 = 

29 Cr. L. J. 1081= A.I.R. 1928 Bom. 376. 

— S. 123— Construction of a Building. 

•^———Reconstruction of a wall amounts to constructiofi 
of a building. 

Any material alteration or reconstruction of any wall 
amounts to a construction of a building within the mean- 
ing of S. 123. 35 Bom, 236, Appr. ; (1888) Rat. Un- 
Cr. C. 402 and 35 Bom. 412, Dist. {^Patkar and Baker, 
//.) Emperor v. Chhotalal. 

30 Bom. L. R. 1082=29 Cr. L. I. 1060 = 

112 I.C. 564= A. I.R. 1928 Bom. 389. 

BOMBAY CITY POLICE ACT (IV OP 1902). 

— S. 23 (3)— Disobedience. 

Accused knowing that disobedience will result in 

conflict with police — Disobedience of order under S. 23 
(3) constitutes o'ff'ence under S . 188, /. P, C. 

Where having regard to the circular issued by the ac- 
cused and his admissions that he convened the meeting, 
there is adequate ground for drawing the inference that 
the accused knew that the disobedience of the order of 
the Commissioner of Police would at least result in a 
conflict with police and the disobedience of the order 
under S. 23 (3) in such a case fulfils all the conditions 
necessary to constitute an offence under Penal Code, 
S. l88. A. I. R. 1923 All. 606, Ref. (^Patkar and 
Wild, JJ.) BHALCHANDRA TRIMBAK V, EMPEROR. 
54 Bom. 35 = 123 I. C. 497 = 31 Or. L. J*. 495 = 
31 Bom. L. R. 1151 = 1929 Or. C. 646 = 
A. I. R. 1929 Bom. 433. 

S. 23 (S) enlarges ambit of offence under Penal 

Code, S. 188-LDisobedience of order under S. 23 (3) 
is punishable under S. 127 and equally under Penal 
Code, S. 188. Lowe v. Dorling and Son, (1906) 2 K. B. 
772 and Rex v. Wright, (l758) 1 Burr. 543, Ref. 
(Patkar and Wild, JJ.) BHALCHANDRA TrimBAK v. 
Emperor. 54 Bom. 36 = 123 1. 0. 497 = 

31 Cr. L. J. 495= 31 Bom. L. R. 1161 = 
1929 Cr. C. 646= A, I. R. 1929 Bom. 433. 

— S. 23 (3)— Order of Commissioner— Validity of, 

Power given to Police Commissioner can be used 

so as to interfere with rights of subjects as little as pos- 
sible^ — Order issued by Police Commissioner prohibiting 
assembly to be convened even in private place is valid if ; 
necessary for public safety. 12 Bom. 490, Rel. on ; 
Duke of Bedford v, Dawson, (l875) 20 Eq. 353, Ref. 
{JPatkar and Wild, JJ.) BHALCHANDRA TrimBAK v. 
Emperor. 64 Bom. 35=123 L c 497= 

31 Cr. L. jr. 495= 31 Bom. L. R. 1161= 
1929 Cr. C. 646= A. I. R. 1929 Bom. 433. 

— S. 23 (3)— Promulgation of order. 

Order misdescribed as notification is not 

vitiated — Meeting convened against order of Police 
Commissioner — Order held duly promulgated under 
Penal Code, S. 188. 

On I9th July, 1920, the Commissioner of Police is- 
sued an order, styling it a ‘^notification’* under S. 23 (3) 
prohibiting the President, the Secretary, the members of 
the Managing Committee and the members of the Girni 
Karagar Union from holding, convening, or calling to- 
gether any assembly of mill hands or employers of the 
textile mills of Bombay for one week from the date of 
the order. The notification was duly promulgated in 
the mill area. On 13th July, 1929, a circular was issued 
purporting to be signed by six persons including the 
accused inviting the strikers to attend the meeting. Tbe 
meeting was held in the Evening and in consequence 
accused were placed before a Magistrate who conc^^rtid 
them under I. P. C., S. 143. ^ 
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BOMBAY CITY POLICE ACT (1902), S, 23. 

Held^ that in issuing the order under S. 23 (3) the 
Commissioner of Police properly exercised his discretion 
'for the preservation of the public peace and safety and 
that it was lawfully promulgated within the meaning of 
Penal Code, S. 188. 

Held futther^ that the order in writing was not vitiated 
by the misdescription as a notification. Sharp v. 
Wakefield, (1891) A. C. 17; A. I. R. 1924 Bom. 1, Ref. 
{Patkar and Wild, //.) BHALCHANDRA TrIMBAK v. 
Emperor. 54 Bom. 35=123 1. 0. 497= 

31 Cr. L. J. 495 = 31 Bom. L. B. 1151= 
1929 Cr. C. 646= A. I. B. 1929 Bom. 433. 

—S. 23 (3>~Scope. 

■ ' Any assembly or procession includes assembly in 

open space between ckawls. 

The words “any assembly or procession “in S. 23 (3) 
are very wide and are not restricted to an assembly or 
procession in a public place or street but includes an as- 
sembly convened in an open space between the chawls. 
{Patkar and Wild, //.) BHALCHANDRA TRIMBAK 
V, Emperor. 54 Bom. 35= 123 1. C. 497= 

31 Or. L. J. 495 = 31 Bom. L. B. 1151 = 
1929 Or. O. 545= A. I. B. 1929 Bom. 433. 

— S. 33— Bail. 

—Magistrate can grant bail to an accused who has 
been arrested in pursuance of S. 54 (7) of the 
Cr P. C. whom, he has been asked to retain in custody, 
by the Dt. Magistrate of a Native State. 

Per Fawcett, /. — As S. 54 (7) does not apply to ar- 
rests in Bombay, when the accused is arrested without 
warrant in Bombay, he must be deemed to have been 
arrested under S. 33 {g). But even in such a case under 
S. 23 of the Extradition Act, the Magistrate has power 
to grant bail. {Marten and Fawcett, //.) ShRIRAM 
SHAMBHUDAYAL In re. 

87 1. C. 100=26 Bom. L. B. 984= 
26 Cr. L. J. 948=A. I. B. 1925 Bom, 104 (106.) 

— S. 33 (g)— Arrest under bail. 

Ma^strate has power to grant bail to an accused who 
has been arrest^ in pursuance of S. 54 (7) of the 
Cr. P. C. whom, he has been asked to retain in custody, 
by the Dt. Ma^trate of a Native State. 

Per Fawcett, /. — As S. 57 (7) does not apply to 
arrests in Bombay, when the accused is arrested without 
warrant in Bombay, he must be deemed to have been 
arrested under S. 33 {g). But even in such a case under 
S. 23 of the Extradition Act, the Ma^trate has power 
to grant bail. {Marten and Fawcett, //.) ShriraM 
SHAMBHtTDAYAL In re. 26 Or. L. J. 948 = 

26 Bom. L, B. 984=87 1. C. 100= 
A. I. B. 1926 Bom. 104. 

— S. 45— Scope. 

—The Act does not generally, nor does S. 45 in 
particular, deal with criminal Courts or their special 
powers. The special power of the Chief Presidency 
Ma^strate, under S. 45, is not as a criminal Court, but 
as a persona designata : 38 Mad. 581 ; 21 Bom. ^9 ; 
A. I. R. 1923 Bom. 421; 36 Bom. 47 and A. I. R. 1930 
Bom, 231, Ref. {Madgavkar, Ag, C. /. arid Barlee, /.) 
USMAN Haji Mahomed in re. 

54 Bom. 664= 32 Bom. L. B. 1138 = 
129 I. 0. 590=1. B. 1931 Bbm. 190 = 
1930 Cr. O 1022=32 Cr. L. 0*. 397= 
A. I. B. 1980 Bom. 486. 

— S. 63 -Evidence. 

■ - Terms of S. 63 identical with old Cr. P. Code, 
$. 162 — Olijection to evidence must therefore fall under 
S. 63, Bombay City Police Act* 

The*l^ms of S. 63 have remained unaffected by 


BOMBAY CITY POLICE ACT (1902), S. 127. 

amendment of S. 162, Cr. P, Code, by the Amending 
Act of 1923 and remain identical with the corresponding 
section of the old Code. Therefore, any objection to 
the evidence being admissible must fall within the terms 
of S. 63, Bombay City Police Act, 1902, (AT. Kemp, 
/.) Emperor v. Wahiduddin hamiduddin no. 
2. 54 Bom. 628 = I. B. 1930 Bom. 429 = 

31 Cr. L. J. 1003=1930 Cr. O. 482=126 I C. 333= 
32 Bom. L. B. 327= A.I. B. 1930 Bom. 158. 

— Ss. 70, 72 and 74— Police Custody. 

-^Accused though arrested under requisition from 

Magistrate are in police-custody. 

The mere fact, that the Chief Presidency Magistrate 
is furnished with certain information to enable him to 
make the requisition does not mark the completion of 
police investigation and the commencement of an 
inquiry or trial before him. Therefore accused are, when 
arrested, not in Magistrate’s custody but are in police 
custody. {Macleod, C. /. afid Coyajee, J.) P. B. 
PONDE V. Emperor. 49 Bom. 623= 

27 Bom. L.B. 612=26 Or.L.J. 1181 = 
88 I.C. 605= A.I.E. 1925 Bom. 387. 

— Ss. 89 (3) and 134 (2)— Notice. 

Service of order cm the President, Secretary and 

Members of Committee or Union is sufficient ht view of 
Ss 89 (3) and 134 (2) and Cr.P.C., S. 69 (3)— 
ledge of service of notice may be proved by circumstan- 
ces. 

Having regard to the provisions of S. 134, Cl. (2) S. 
89 (3) and Cr. P. Code, S. 69, Cl, (3), the service on 
the President, the Secretary, the Members of the 
Managing Comittee and the Members of Union, of the 
order issued by Commissioner of Police and duly pro- 
mulgated is not irregular. Though the order was not 
personally served on the accused, yet the knowledge of 
the order by the accused may be proved by circumstan- 
ces which would clearly show or give rise to an inference 
that the accused had such knowledge. Rat. 30 and A 
I.R. 1927 Cal. 28, Ref. {Patkar and Wild, //) 
BHALCHANDRA TRIMBAK v. EMPEROR 
64 Bom. 36=31 Or.L.J. 495=31 Bom- L. B. 1151 = 
1929 Or. 0. 645=123 I. 0. 497 = 
A. I. B. 1929 Bom. 433. 
— S, 112 (d) — ^Beputed thief. 

The fact of there being two previous convictions for 
theft suffices to make the accused a ‘reputed thief’ with- 
in the meaning of cl, {d) of S. 112. {Fawcett and 
Madgavkar, JJ.) EmperOR v. CHAND MaHABOOB 
27 Bom. L. R. 1388 = 27 Or. L. J. 123= 
91 L O. 699= A. I. B, 1926 Bom. 46. 

— S. 122-Ch^ge. 

^r. P. C., S . 227 — Magistrate can alter o, charge 
under S. 122 of Act (1902), to one under S. 352, 1.P.C. 

Where an accused is sent up on a police report for 
trial for an offence punishable under S. 122 of the Bom- 
bay City Police Act the trying Magistrate can alter the 
charge and convict him of an offence under S. 352, I. 
P.C, 36 Cal. 869, Foil. {Marten and Madgacvkar //) 
Framji Bomanji V. Emperor. 28 Bom, L. B 291= 
93 I. 0. 896 = 27 Or. L. J. 496= 
A. I. B, 1926 Bom. 265. 

— S. 127-— Procedure. 

No special procedure is prescribed for offence 

under 127. 

All the offences under a special law are trifed in accor- 
dance with the Cr. P. Code, and there is no special pro- 
C€fdure prescribed for an offence under S. 127 for dis- 
obedience of an order under S. 23 (3). Institute of 
Patent Agents v. Lockwood, (1894) A. C, 347 and Queen 
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BOMBAY COTTON* DUTIES ACT (1896), S. 16. 


BOMBAY DT. MUNIOIPAIi ACT (1901), S. 90. 


V. Hall, (1891) 1 Q. B. 747, Ref. {Fatkar and Wild, 
y/.) Bhalchandra Trimbak V, Emperor. 

54 Bom. 35== 123 I.C. 497=31 Cr.B.J. 495= 
31 Bom. L,B. 1161 = 1929 Cr. O. 545= 
A.I.R. 1929 Bom. 433. 
BOMBAY COTTON* DUTIES ACT (II OF 1896). 
— S. 16 — Scopo. 

Free access to godowft is covered by tfie section. 

Where the accused had notice to remove the lock and 
to give the complainant free access and he declined to 
do so. 

Held, there was wilful obstruction on the part of the 
accused. {Shah, Ag. C.J. and Fawcett, /.) MUKUND- 
LAL Bansilal V. King-Emperor. 

26 Bom. LB. 721 = 25 Cr.L.J. 1281 = 82 I. 0. 353= 
A. I. B. 1924 Bom. 492. 

— S. 25, Cl. 9-~'Wilful obstruction. 

Wilful obstruction does not require any overt act. 

The Inspector of cotton excise wanted access to the 
godown of the accused’s mill for inspection of the goods 
or account books. The godown w^as locked. The re- 
quisition of the complainant to have it opened was not 
complied with. It was not suggested in the case that 
the accused had not the necessary control over the key 
and that he was not in a position to open the godown 
if he was minded to do so. 

Held, under these circumstances if the accused re- 
fused to open the godown, he undoubtedly caused an 
obstruction to the free access to this godown to which 
the complainant was entitled. It does not matter as to 
what the object of the complainant was in asking the 
accused to open the godown. Obstruction is caused no 
less because the purpose for vrhich it was wanted is not 
established as alleged by the complainant. {^Shah, Ag. 
C. /. aftd Fawcett, Jf) MUKUNDLAL BaNSILAL v, 
King-Emperor. 26 Bom. L. R. 721 = 

25 Or, L. J, 1281= 82 I.O. 353 = 
A. I. R. 1924 Bom. 492. 
BOMBAY DISTRICT M*UNICIFAIi ACT (III OF 
1901). 

— S. 3 (12) —Interpretation. 

' ' D efinitions of '*building^^ is .7Wt exhaustive — It 
includes also foundation. 

The definition of the word “building’* in S. 3 (7) is 
not intended to be an exhaustive definition. The word 
“include” is not equivalent to the word “mean.” The 
word “building” is quite wide enough to include the 
foundations. C Fawcett and Patkar, JJf) CHOJAN LaL 
Motiram V. Emperor. 61 Bom. 818 = 

29 Bom. Ii. R. 733= 8 A. I. Or. R. 418= 
103 I. O. 602= 28 Or. Ii. J. 714= 
A. I. R. 1927 Bom. 401. 

— S. 3 (12)— Street defined. 

'Open spate accessible to others is a street though 

owned privately. 

An open space owned by the accused but accessible to 
the occupiers of other houses in the same dehal is a 
street. “All other persons’* would mean persons other’ 
than the occupier of such buildings and would not mean 
all occupiers, of all the buildings within that space. 
{^Shah, Ag. C. W Crump, /.) DaYABHAI LaLLU- 
BHAI V. AHMEDABAD MUNICIPALITY. 

25 Bom. Ii. R. 1218= 25 Or, L. J. 990 = 
81 I.O. 638= A. 1. R. 1924 Bom. 116. 
— Ss. 3 (12) and 96 — 'Vacant portion. 

— The accused left a vacant portion for passage bet- 
ween two proposed bhildings the site of which belonged 
to, him. Kurl a Municipal Bye-Law ' No. 132 provided 
that the height of the building should not be more than 
the width of the street on which it abutted. 


Held, that the vacant space left by the accused 
between his buildings was not a street within S. 3 (12). 
{Macleod, C. /. afid Shah, /.) TyabaLLI MULLA 
Lukmanji V. Emperor. 26 Bom. L. R. 216= 
25 Or. L. J. 1188 = 82 1. 0. 52 = 
A. I. R. 1924 Bom. 365. 

— S. 48 (f)— Information about children of school- 
going age. 

Bye-law 4 — Not ultra vires — Bombay Prhnary 

Education Act (/ of I9l8), S. 18 does not curtail powers 
of Mufiicipality to frame bye-laws. 

The accused was convicted for refusing to furnish 
information required by the Municipality under bye-law 
4 framed under S. 48 (/*) of the Bombay District Muni- 
cipal Act, 1901, with regard to children of school-going 
age. 

Held, that the bye-law is in no way inconsistent with 
the principal Act or with the rules made by the Local 
Government under Act I of 1918, (Primaiy Education 
Act). The powers of the Municipality to frame bye- 
laws under S. 48 of the principal Act are not in any way 
curtailed by the powers conferred under S. 18 of that 
Act. Ishah and Kajiji, jjf) EmPEROR v. PaRSHOTAM 
JaGJIVaN. 26 Bom. L. R. 767=26 Or. L. J. 330 = 
77 I. C. 186=A. I. R. 1924 Bom. 47. 

— S. 77, Cl. 2— ‘Defraud’. 

A man is defrauded if thereby he is deprived of 

some right or property to which he is entitled, and any 
act done with the intention of wrongfully depriving him 
of the benefit of such right would amount to an attempt 
to defraud him within the meaning of S, 77 (2). (^Faw- 
cett and Madgavkar, //.) EmPEROR v. HaRJIVAN 
Valji. 50 Bom. 174= 28 Bom. L. R. 115 = 

27 Or. L. J*. 1336 = 98 1. 0. 407= 
A. I. R. 1926 Bom. 231. 


— S. 86“Revlsion of Magistrate’s order. 

-•Magistrate's order on appeal under S. 86 is not 

revisable by High Court under Cr. P. C,, S, 435. 

Under S. 86 a Magistrate hearing an appeal is merely 
an appellate authority having jurisdiction given by t^ 
Act to deal with the question of a civil liability. He is, 
therefore, not an inferior criminal Court within S. 435, 
and the High Court has no power to revise his order. 9 
Bom. L. R. 1347, Foil. {Kincaid, /. C. and Barlee, 
A. J. Cf) Karachi municipality v. Jafferji 
Tayabji, 21 S. L. R. 51 = 27 Or. Ii. J, 1127= 

97 1. O. 647 = A. I. R. 1927 Sind 23. 


— S. 90 (3)— Manner of Work. 

'^Manner of work must be specified. 

Where the manner in which the work is to be carried 
out is not attempted, to be specified, the conviction must 
be set aside. {Shah, Ag, C: J. and Crump, /.) DaYa- ^ 
BHAI LALLUBHAI V. AHMEDABAD MUNiCIPAtITY. 

26 Bom. L, R. 1218=26 Or. D. J*. 990= 
81 1. 0. 638= A.I.R. 1924 Bom. 116. 


-S. 90— Old public streets. 

—“—Applies to old as well as new streets. 

S. 90 is not confined to new public streets alone. It 
ipplies to all public streets whether old or new. {Pay- 
nqnd and Aston, A.J.Cs,) HYUERABAB MUNICIPALI- 
rv V. Kazi Fakhrudin. 8l I. 0. 134= 

17 S. Ii. R. 273 = 25 Or. D. J. 646= 
A. i;* R. 1926 Sind 90. 

-rSs. 90, 60 and 122-T-Fwfpose not authorised by 
statute. , , * ’ 

— — Cinder S.90a MmkitlflHy cannot authorise the, 
use of a strip of a. streitfm ittrpose not authorized bp 
statute^ orParMim A / ' ' . ; " . 
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BOMBAY DT. MOTNIOIPAL ACT (1901). S. 96. 

A strong presumption arises that the Legislature did 
not intend, by the general powers it gives to the Muni- 
cipality to discontinue or stop up public streets, that 
they should use that power for a purpose which contra- 
venes the intention shown by S. 122. It rests upon any- 
one who supports the action of the Municipality to show 
that it had statutory authority to divert a portion of a 
public street for such a purpose. A Municipality has no 
power to authorize the use of a part of the street for the 
purpose of keeping logs of wood for sale. {Fcewcett a^td 
Madgavkar, //.) EmPEROR v, VISHVANATH. 

50 Bom. 674^-28 Bom, L. E. 1033= 
27 Or, I.. J. 1160 = 97 1. 0. 744= 
A. I. E. 1926 Bom. 535. 
— Ss. 96 and 97— -Alteration of charge. 

Charge of offence under S. 96 — Offe7ice not prov- 
ed — Charge cannot be altered htto one under S. 97 read 
with S. 155. 

The Magistrate, when once he had come to the con- 
clusion that the offence of the accused of erecting huts 
on Municipal land without permission did not come 
within S. 96, could not alter the charge and treat the 
offence as if it was punishable under S. 97 read with S. 
155. (Macleodt C. J, and Skah^ /.) MaTUBHAI M. 
Shah v. Emperor. 66 1. 0. 323= 

24 Bom. L. E. 105=46 Bom, 657= 
23 Or. L. J, 259 = A. I. E. 1922 Bom. 07. 
— Ss. 96, 92 and 91-A— Building beyond street line. 

'' Permission to build — Permission subject to keep- 
tng land within regular line of street unbuilt upon is 
legal — Building beyond the line is an offence. 

The Rander Municipality granted permission to the 
accused to build, subject to the condition that the house 
should be built after leaving open the land within the 
alignment of the road in front. The accused, in spite of 
the condition, built up his house within the alignment. 

Held^ that the accused had offended against S. 96 as 
amended in 1914 ; for he was bound to ask for permis- 
sion to re-construct his building within the regular line 
of the street and the Municipality were entitled to issue 
such orders as they thought proper not inconsistent with 
the Act and to impose in writing such conditions with 
reference to the location of the building in relation to 
any street existing or projected as they thought proper. 
Under S. 92 certain powers are given to a Municipality, 
if any of the conditions mentioned therein exist, to 
require the owner by written notice to remove his build- 
ing to the regular line of the street or the front of the 
adjoining building on either side. {Macleody C, J, and 
Coyajee, /.) EmPEROR v, THAKORDAS MOTIRAM. 

89 I. 0. 1031 = 26 Or. L. J. 1463 = 
27 Bom. Ii. E. 1023= A. I. E. 1925 Bom. 505. 
— S. 96 (5)— Interference by High Court. 

H igh Court will interfere in revision where 

MtmicipcUity has acted capriciously or unreasonably — 
Motive of Municipality is irrelevant where it has acted 
in accordaace with law. 

No doubt High Court will interfere where it is clearly 
shown that a Municipality, or other public body, has 
acted capriciously, arbitrarily, or unreasonably to the 
prejudice of the applicant, in delaying the sanction. But 
a Court of law is not entitled to go into the question of 
the exact motives with which the Municipality or an 
officer of the Municipality has acted, provided that the 
action taken is in accordance with law. The question 
of motive then becomes irrelevant. {Fawcett and Pat- 
^ar, fj.) CHHAGANLAL MOTIRAM w, EMPEROR. 

51 Bom. 818= 29 Bom. Ii. E. 733= 
103 1. O. 602= 28 Or Ii. J, 714= 
. ^ A. I. Or. E. 418= A. L E. 1927 Bom. 401. 


BOMBAY DT. MUNICIPAL ACT (1901), S. 96, 

Ss. 96 (5) and 161 (1)— Intetpretation. 

Foundation begun long before 6 months — Walls 

begun within 6 months — Prosecution in respect of walls 
is tn time — Makes*'* means not only beginning of a 
building but also its continuance. 

The erection of a wall of a building is a distinct stage 
from the stage of laying its foundations ; and house- 
walls, as well as compound walls are covered by the 
I word “ building” in S, 96. A. I. R. 1921 Bom. 62, Ref. 
The words “ or makes ” show that it is not only the 
mere beginning of a building that is punishable, but its 
continuance even to completion without the requisite 
permission, or in defiance of legal orders. Therefore, 
where the walls of a building for which no sanction 
has been obtained have been built within 6 
months, prosecution in respect of such walls is in time 
although the foundation was begun long before 6 months. 
{Fawcett and Patkar, //.) CHHAGANLAL MOTIRAM v. 

Emperor. 51 Bom 818=29 Bom. L. E. 733= 

8 A. I. Or. E. 418 = 103 I. 0. 602=28 Or. L J- 714 = 
A. I. E. 1927 Bom. 401. 

— — “ Further orders ” also include demand for fur- 
ther particulars. 

The words “ further orders ” in Cl. {h') of S. 96 (4) 
do not mean only orders of the kind referred to in sub- 
S. C2) and they include any demand for further particu- 
lars. {Fawcett and Patkar, JJ.) CHHAGANLAL MOTI- 
RAM V, Emperor. 51 Bom. 818 = 

29 Bom. L. E. 733 = 8 A. I. Or. E 418 = 
103 I. 0. 602--28 Or. L. J. 714= 
A. I. E. 1927 Bom. 401. 

“ All information they may require** etc, — De- 

maitd for modified plan excluding land falling within 
alignment of a proposed street is included. 

The words “all information they may require regarding 
the location of the building with reference to any exis- 
ting or projected streets ” in S. 96 (1) {b) aie wide 
enough to include a demand for a modified plan, exclud- 
ing certain land which falls within the alignment of a 
proposed street and proposed to be built upon. {Fawcett 
and Paikar, JJ,) CHHAGANLAL MOTIRAM v. EMPE- 
ROR. 61 Bom. 818 = 29 Bom, L. E, 733 = 

8 A. I. Or. E. 418 = 103 I. 0 602 = 28 Or. L. J. 714 = 
A. I. E. 1927 Bom. 401. 

“ Regarding the limits^ etc,** refer to limits of 

building apart from its location. 

The words “ regarding the limits of the proposed 
building ”in sub-S. (1) of S. 96. refer to the limits of 
the building apart from any question as to its location 
with reference to any existing or projected streets. {Faw- 
cett and Fatkar, JJ,) CHHAGANLAL MOTIRAM v. 
Emperor. 61 Bom. 818 = 29 Bom. L. E. 733 = 

8 A. I. Or. E. 418 = 103 I. 0, 602=28 Or. L. J. 714= 
A. I. E. 1927 Bom. 401. 

' '* Any building * in the section covers one in a 

private Mahcda. 

The words “ any building ” in S. 96 are wide enough 
to cover a building in a private Mahala. {Fawcett ^ J. C. 
and Kemp, A, J, C,) EMPEROR v, JaNA FaKIR. 

66 1. O. 999 = 16 Sind L. E. 171 = 23 Or. L. 343= 

A. I. B. 1922 Sind 22. 

-S. 96(6)— Privies. 

Pen Municipality — By-law 9— Does not apply to 

privies built without permission. 

So far as rule 9 is concerned, it seems clear that the 
communication that is required by rule 9 to be made 
I after the completion of the privy relates to a privy with 
reference to which permission has been granted under 
rule 8, and not to a privy whidi has be^ constructed 
1 without the permission of the munidpality. {Shah, Ag^ 
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BOMBAY DT. MUNICIPAL ACT (1901), S. 96. 

C. 7. and Fawcett, /.) KING EmperOR v, EzeKIEL 
Moses Penkar. 26 Bom. L. R. 716 ^ 

25 Cr. L. J. 1290 = 82 1. C. 362 = 
A. I. B. 1924 Bom. 484. 
— S. 96 — Stone compound wall. 

Erection of stone compound wall at a distance is 

£recti ng bull dt ng. 

Erecting a stone com pound- wall at a distance from the 
house is erecting a building within the meaning of S. 96. 
{Macleod, C. J. and Shah, /.) EMPEROR v, R AM RAO 
Abaji. 45 Bom. 1151=23 Bom. L.R. 831= 

22 Or. L. J. 622=63 I, 0. 158 = 
A. I. R. 1921 Bom. 62. 
~Ss. 101 (1) and 107 (l)-~Distinctioii. 

■ , , „ -’- / distinction is difficult to make. 

A notice served upon the Respondent by which he is 
called upon to repair two sinks on the first storey so as 
to discharge waste water into the drainage«cess-pool falls 
under S. 101 U) ancl not under S. 107. It is difficult to 
lay down with precision the scope of S.107, sub-section 1; 
and it may not be always easy to draw the dividing line 
between orders falling under S. 107 (l) and those under 
S. 107. {Shak and Kajtji, JJ.) EmPEROR v, RaM- 
CHANDRA Gangadhar. 25 Cr. L. J. 1148 = 

81 L C. 972= A. I. R 1924 Bom. 70. 
— Ss. 107 and 131— Service of Notice. 

Notice cannot be served on a person as agent nor 

can he he prosecuted on such notice. 

Under S. l54, cl. (2) it is open to the Municipality to 
issue the notice addressed to the owner of the piemises 
without specifying his name. If they do so they can 
piosecute the trustee who was recovering rents from 
tenants of the property, as the owner of the premises 
under S. 3. cl. (8) of the Act, but he could not be pro- 
secuted for failure to comply with notice addressed to 
another person and delivered to him as the agent of 
that person. {^Kennedy, 7* Rupchand Bilaram, 

A. J. c.) Harsomal m. Gurubuxani V. Emperor. 

18 ,S L. R. 90 = 88 1. 0. 187= 
26 Cr. L. J. 1099 = A. I E*. 1925 Sind 262. 
— S. 113— Private Street. 

House abutting private street — Height of the 

eaves cannot be regulated, 

S. 113 which empowers the Municipality to regulate 
the height of the eaves does not apply to the eaves of a 
house which abuts on a private street ; 44 Bom. 198 ; 
A. I. R. 1921 Bom. 130 and 27 Bom. 221, Dist. (^Pat- 
kar and Baker, JJ.) EmPEROR v. GaFUR DaUD 
BOHRa. 31 Bom. L. R. 578 = 120 I. O. 360 = 

1929 Cr. O. 37=31 Cr. L. J. 108= 
A. I. R. 1929 Bom. 286. 
— S. 122— Power to issue Notice. 

'Municipality has no power to issue under, 

S. 122 gives no power to a Municipality to issue a i 
■notice to a person alleged to have erected an encroach- 1 
ment to remove it. Although the Municipality may 
send such a notice, it is not a notice under the section. 
“Such a notice may be sent as a matter of courtesy, 
preliminary to the Municipality taking action under the 
powers given them by the section to remove an encroach- 
ment themselves. {JMacleod, C, 7. and Coyajee, /,) 
Atmaram Shamji V, Emperor. 

24 Bom, L. B. 384 = 66 L 0. 817 = 23 Cr. L. J, 321= 

A. I. B. 1923 Bom. 30, 

— S. 131— Liability of Occupier. 

An occupier of land cannot plead as a defence to a 
notice under S. 131, that none but the owner is respon- 
sible to remove a nuisance, {^Hennedy, J, C, and Astern^ 
A, J, c.) Haji Umar v. Kino-Emperor. 


BOMBAY DT. MUNICIPAL ACT (1901), S. 165. 

18 S. L. E. 104 = 87 I. 0. 104= 26 Cr. L. J, 952= 
A. I. E. 1925 Sind 264. 

— S. 151— Continuing fine. 

For ccwarding contimdng fine it must be proved 

that accused was continuing offence after prior convic^ 
tion — Unless such charge is specifically made and find- 
ing is given as to number of days of continuing breach, 
an order awarding continuing fine is unwarranted. 

Before a continuing fine is imposed for a continuing 
ofiEence it must be alleged and proved that the accused 
had continued to use the premises for a specific number 
of days after his conviction, and that he had no license 
during those days. This charge must be the subject of a 
separate prosecution, and a separate inquiry. It is only 
on proof of the charge so laid that the Magistrate is 
called upon to exercise his discretion and to determine 
what would be the proper amount of fine per day which 
the accused should be made to pay and to give a finding 
as to the number of days for which such fine is to be 
levied. {Rupchand and DeSouza, A, J. Csf) HUSSAIN 
Haji Umar v. Emperor. 23 S. L. E. 125= 

115 I. C. 307 = 30 Cr. L. J. 442= 
12 A. I. Cr. R. 260= A. I. R. 1929 Sind 50. 

— S. 151 (1) (n) — Interpretation. 

Keeping wood for selling comes properly within 

Cl. (n). 

Where the accused used what is describee! as a shop 
for selling wood, and kept wood there in order to sell it. 

Held, that it is a case which properly comes within the 
meaning of Cl. \n), as there would be continual storing 
of wood for the purpose of selling it, and not a casual 
storage of a few days* supply for domestic use. 29 
Bom. 193, Dist. {Shah and Fawcett JJf) EMPEROR 
V. NaNUBHAI. 50 Bom. 760=28 Bom. L. R. 1070= 
27 Cr. L. J. 1179=97 1. C. 811= 
A. I. R. 1926 Bom. 546. 

— S. 151 (1)— Manufacture of Oil. 

— — •Person manufacturing oil by machinery without 
license can be convicted, 

A manufactory or place of business where machinery 
is used for the purpose of extracting oil does involve a 
risk of fire. A person can, therefore, be convicted fc5r 
manufacturing oil by means of machinery within the 
Munidpal district without obtaining a license in respect 
thereof. {Rupchand and DeSouza, A^J.Csf) HUSSAIN 
Haji Umar v. Emperor. 23 S, L. R. 125= 

115 I. C. 307=30 Cr. L. J. 442= 
12 A. I. Cr. R. 260=A. I. R. 1929 Sind 60. 

— S. 156— Daily fine. 

- F or daily fine, person must he first convicted for 

principal breach and secondly conviction for continuing 
the same. 

There must first be a conviction for the breach, and 
agmn a subsequent conviction for continuing the breach 
from the date of the first conviction, before an order 
can be passed inflicting a daily fine. A. I. R, 1929 Sind 
So, Foil. {Fercival and Rupchand, A./.Cs.) jETtt 
ANAND V. EMPEROR. 23 S,L.R. 222=115 I. C. 308 = 
30 Cr. L. J. 443=12 A.L0r.R. 424 = 
A,I,R. 1929 Sind 52. 

, — previous conviction — Imposing daily fine is 
illegaL 

A Court cannot sentence a person to pay a fine for a 
prospective offence, but can only impose a daily fine for 
failure or disobedience which is proved to have continu- 
ed for a certain period after the date of the first convic- 
tion or after the date of such notice or requj^tion as 
may be required by the enactment. The last words, ha 
S. 155 show that there should be a conviction fw. a. 

If m 
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previous breach, and then a subsequent conviction for 
continuing the breach after the date of that first con- 
viction, and therefore when there is no previous convic- 
tion under S. 155, a Magistrate cannot impose a con- 
tinuing daily fine. {Fawcett a7id Madgavkar, J/.) 

Emperor Dharala Mungal. 

28 Bom. L.B. 1040 = 98 I C. 400= 
27 Cr. L. J. 1328= A.I.R. 1926 Bom. 526. 

— S, 155— Disobedience of notice. 

S, 155 — Laivfid order — Notice U7tder S. 122 is 

7iot a lawful order and disobedience thereto is tio offence^ 
Where the accused was served with a notice under S. 
122 of the Act to remove an otla which he had construc- 
ted and was convicted under S. 155 for having disobey- 
ed a lawful order, held^ on application to the High Court 
that no notice need be issued under S. 122 and there- 
fore disobedience of such a notice does not amount to 
disobedience of a lawful order within S. l55. {Macleod^ 
C,/. and Coyafee, /.) ATM ARAM SHAMJI z^.EMPEROR. 

24 Bom. ffi. B. 384= 23 Cr. L. J 321 = 
66 I. 0. 817= A.I.B. 1923 Bom. 30. 

— S. 161 — Extension of period. 

Application by accused under const deraticm — 

T ime is 7iot extended. 

The delay caused by the fact that petitions made by 
the^ accused were under consideration cannot extend the 
period of six months allowed in such cases. {Percival 
and Rupchand, A. /. Cs.) JETHANAND z>. EMPEROR. 
23 S.L.B. 222=115 I.C. 308 =30 Cr. L. J. 443 = 
12 A.I.Cr.E. 424= A I.B. 1929 Sind 62. 

— S, 188— Interpretation. 

Notified Area rules — R. 18, Proviso 1. 

Proviso to R. 18 contemplates that the occupier from 
whom the taxes are leviable should be a tenant of the 
property. 43 Bom. 864, Ref. {Mirza and Paikar, //.) 
In re NURMAHOMED KARAMELAHI. 

31 Bom. LB. 541=30 Cr.L.J. 992 = 1929 Or.O. 46 = 
119 X 0. 191= A.I.B. 1929 Bom 273. 
— S. 188 (1)— Scope. 

-Rules under R. 27 (]), (2), (3), (4) aiid (5)-^ 

P^ermission cannot de refused for indefinite period — ■ 
Notice given under R* 27 (l) — Conviction under R. 27 
(S) is wrong. 

An order refusing permission for an indefinite period 
cannot be passed. There is no justification for the con- 
viction under R. 27 C5) if the petitioner has given notice 
as required by sub-rule (1) and the Municipal Committee 
have neither passed orders under sub-rule (2) nor issued 
any provisional order or demand for further particulars 
under sub-rule (3). {Macleod, C.J, and Shah, y.) A.R- 
deshwar Jivanji Mistri V. Emperor. 

66I.C. 331=24 Bom. L. R. 102=23 Cr. L. J. 267= 
A. I. B. 1922 Bom. 221. 
BOMBAY DISTRICT POLICE ACT (IV of 1890). 
— Ss. 11, 61 (e) and 53, Scb. B — Wbat ^on duty* 
includes. 

* 1 — ; — •Police Officer aiding another officer outside his 
/urisdiction, but in soTne district where he serves, is 
deemed to be on duty — Penal Code, S. 353. 

For the purposes of this act Police Officers of every 
grade are appoiuted to an entire district in which they 
have to serve and are to be deemed to be on duty in all 
parts of that district. ' Although a Police Oflicer may 
be outside the area of his jurisdiction, he is bound within 
the limits of the district for which he is appointed to 
aid another Police Officer when called on by him to do 
so or to keep order as required under Ss. 5l (^) and 53. 
Therefore, any person assaulting a Police Officer while 
he is engaggd in discharging the duty under 5l {e) 
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and 53 is guilty of an offence under S. 353, Penal Code. 
40 All. 28, Dist. {Kincaid, J. C. and Aston, A. J. C.) 
Khairo z/. Emperor. 88 I.C. 15=18 S.L.R. 221 = 
26 Cr. L. J. 1071=A.I.B. 1926 Sind 280. 

-Ss. 51 (1) (b) and S. 80 (l)-Applicability 
J of S. 80 (1). 

The act of investigating police officer of reducmg 

a statement of a witfiess hi writi7ig is one done U7ider 
colour cr in excess of duty tinposed by S. 5l (1) {b) even 
if he acts mala fide. 

Where an investigating police officer reduces a state- 
ment of a witness to writing, his act is one done under 
colour or in excess of a duty imposed or an authority 
conferred on him by S. 5l (1) {h'), whether he acts bo7ia 
fide or otherwise and even if he acts mala fide and in 
deliberate disregard of his proper duty or authority and 
deliberately takes down the statement of such witnesses- 
incorrectly S. 80 (3) applies. (1885) Rat. 220 and 41 
Bom. 737, Foil. {Fawcett, Madgavkar, and Mirza, 
//.) Narayan Hari V. Yeshwant Raoji. 

114 I.C. 246 = 30 Bom. L.R. 1018 = 62 Bom. 832 
30 Cr.L.J. 278=12 A.I.Cr.R. 154= 
A.I.B. 1928 Bom. 352 (F.B.). 

— S. 53— Failure to obey order. 

Hhidu processiofi proceeding in particular 

authorised street — Mahomedan procession conit 7 ig in 
opposite direction ignorhtg orders of police to go by 
aiiother route — Accused are guilty uitder Penal Code, 
S. 153. 

In ordinary circumstances undoubtedly a police con- 
stable has not the power to stop a person from proceed- 
ing along a particular street and order him to go by 
another. He can stop him for a certain time in order to- 
regulate traffic so as to prevent the traffic getting mixed 
up and obstructing passage along the street. Where the 
accused Mahomedans formed themselves into a proces- 
sion, and proceeded along a certain route at the time 
when another procession of Hindus was passing in the 
opposite direction along the same route as settled by 
authorities, ignoring the orders of policemen stationed 
there to control traffic that they should go by another 
route, and a riot with injury to many persons was the 
result. 

Held, that the act of the accused in refusing to comp- 
ly with the ordere of the police was an offence under 
Penal Code, S. l53, the orders of the police being valid 
under Bombay District Police Act, S.53, {Fawcett and 
Mirza, y/.) GuLAM KaBAR v , EmPEROR. 

30 Bom.L.E. 367=10 A.I.Cr.R. 204= 
29 Cr.L. J.489 = 109 I.C. 217 = 
A.IB. 1928 Bom.156. 

— S. 63 (1) (a)— Interpretation. 

Control — Meaning explained. 

The ordinary meaning of the verb ‘‘control’* conveys 
an idea of hindering or checking a person in doing 
something; and the extent of any particular prevention 
must depend upon the special necessities of the occasion ► 
{Fawcett and Mirza, //.) GULAM KaBAR v, EMPE- 
ROR. 30 Bom. L.E. 367= 109 1. C. 217= 

10 AXOr.B. 204=29 Cr. L. J. 489 = 
A. I.R, 1928 Bom,. 166. 

— S. 61 (o)— Failure to frame charge* 

-Cr.P,Code, *S'.403 (1) — Acquittal under S, 160, 

Penal Code, is a bar to subsequent trial Ufider S, 61 (o),. 

F^ure to frame alternative charges both under S. 
160, I. P, C. and also under S, 61 ( 5 ). Bombay Dis- 
trict Police Act, and acquittal under the former operate 
as a bar to the fresh prosecution Under the latter. 45 
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Cal. 727 and 1 B.L.R. 15, Foil. (^Patka>, aitd Baker, 
//.) Emperor v, Kallasani. 29 Bom.L.B. 1478= 
28 Cr.L.J. 1032=106 I. C.216 = 
A.I.E. 1927 Bom. 629. 
— S. 61 (a)— Ignorance of law. 

Ignorajtce of larw is no excuse. 

That the driver accused was ignorant of the require- 
ments of law, by itself would not be a law’ful excuse 
wdthin S. 61 (a), for his driving a cait without a lamp. 
(S/iaka and Fawcett, //,) EMPEROR c/. CHHITIA 
Dhuriya. 28 Bom.L.B. 1058 = 97 1.O. 976 = 

27 Or. L. J. 1216. 

— S. 61 (a)— -Interpretation. 

Lawful excuse must be reasonable and not oppos- 
ed to any law — Person, drivmg a bnllock-cart unexpec- 
tedly kept out till dark, is not reasonable exctt^e. 

The word ‘excuse” in clause {a) of S. 6l conveys the 
idea of an excuse that is {a) reasonable and {V) not 
opposed to any law or principle of law. If an owner 
or driver of a vehicle fails to have a lamp available in 
cases where he may find such a lamp required by law% 
he is not ‘‘taking all steps reasonably practicable” to 
prevent the vehicle being without a lamp. There is, in 
such a case, an implied dulj to have a lamp or lantern 
available when required ; and therefore, the mere excuse 
that the accused was unexpectedly kept out till dark is 
not ordinarily a reasonable one except under exceptional 
circumstances. {^Skah ajid Fawcett, //.) EMPEROR v, 
Bhangda Fakira. 28 Bom. L. E. 1061= 

27 Or. L. J. 1182=97 1. 0. 814= 
A. I. E. 1926 Bom. 630. 

Lcewful excuse. 

Per Shah, J. What a lawful excuse is, is a question 
which must be determined on the facts and circum- 
stances of each case. (Shah and Fawcett, J/,) EM- 
PEROR z'. bhangda Fakira. 28 3^om,. L. E. 1061 = 
27 Or. L. J. 1182 = 97 I. C. 814 = 
A. I. E. 1926 Bom. 530. 
— S. 61-A— Lands used as streets. 

. — -Lands in Bor sad temporarily vesting in Muni- 
cipality do not cease to be lands included for purposes 
of Land Pevenue Administration — Corporation. 

The mere fact that the lands used as streets, vest for 
the time being in the Municipality, as trustees under the 
Bombay District Municipal Act, does not prevent the 
lands being included within the limits of the town for 
the purposes of the Land Revenue Administration and 
S. 61- A will apply to such lands. {Fawcett and Mad- 
gavkar, //.) CHUNILAJL HaRGOVAN v, EMPEROR. 

28 Bom, L. E. 1023 = 97 1. 0. 668= 
27 Or. L. J. 1148= A. I.E. 1927 Bom. 67. 

—S. 66, cl. (f>— Obstruction with permission of 
Municipality. 

Municipality authorising exposure of timber for 

sale"— 'Public street obstructed^— P erscm exposing is still 
not exempted under S. 61. 

The mere fact that the Municipality has authorised 
some persons to use a portion of the public street for 
exposing logs of timber for sale, does not exempt those 
persons from being prosecuted under S. 6l (f) if such 
exposure has caused obstruction in that public street. 
{Fawcett and Madgavkar, //.) EMPEROR v, VlSH- 
WAN ATH Nana Karpe. 27 Or. L. J. 1160 = 

97 1. 0. 744 = 28 Bom. L. E. 1033=50 Bom. 674= 
A. I. E. 1926 Bom. 536. 
— Ss. 80 (1) and 5l (1) (b)-^pplicabllity. 

T he act of investigating police-o/^cer of reducing 

a statement of a witness in writing, is one done under 
CQfour or in excess of duty imposed' by S. Si (1) (<5), even 
if he acts mala fide. ■ 

CR. D.— 4 
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Where an investigating police-officer reduces a state- 
ment of a witness to writing, his act is one done under 
colour or in excess of a duty imposed or an authority 
conferred cn him by S. 5l (Ij {b), whether he acts bona 
fide or otherwise and even if he acts mala fide and in 
deliberate disregard of his proper duty or authority and 
deliberately takes down the statement of such witnesses 
incorrectly, S. 80 (3) applies. (1885) Rat. 220 and 41 
Bom. 737, Foil. {Fawcett, Madgavkar and Mirza, //.) 
Narayan Hari V, Yeshwant Raoji and Datta- 
trya V, Annappa. 30 Bom.L.E. 1018 = 

52 Bom. 832 = 30 Or. L. J. 278 = 
12 A. I. Or. E. 154 = 114 1. C. 246 = 
A. I. E. 1928 Bom. 352 (E. B.). 
— S. 80 (4) — ^Applicability. 

I Suit for damages for assaidt and battery by 

police-officer while investigating cognizable offence — 
Police-officer is not entitled to notice either under S SO 
(4) or C. P. Code, S. 80. 

A Sub- Inspector of Police while investigating a cog- 
nizable offence against two berads sent for the plaintiff 
and questioned him as to his connexion with the berads. 
The plaintiff disclaimed all knowledge about the berads. 
Then it was alleged, defendant 1, the Sub-Inspector, 
grew angry and abused the plaintiff and pulled him up 
by his moustache. It was further alleged that defendant 
2 at the instance of defendant 1 beat the plaintiff. The 
plaintiff filed a suit to recover damages from the defen- 
dants for their alleged wrongful treatment of him. field, 
that both the defendants were acting in the discharge of 
the duty imposed and the authority conferred by b. 5l 
(1), cl, {h), Bombay District Police Act, when they 
summoned the plaintiff and questioned him in regard to 
the alleged offence: but that the alleged assault or bat- 
tery cannot be said to have been committed under colour 
or in excess of such duty or authority within S. 80 (l) 
and that the defendants are not entitled to notice either 
under S, 80 (4), Bombay District Police Act or C. P 
Code, S. 80. 26 All, 220, Diss. from ; 41 Mad. 792 
(F.B.) and 7 A. L. J. 301, Foil. {Fawcett Madgavkar 
and Mirza, //.) NaRAYAN HAPI v, YESHWANT 
Raoji and Dattatkya v. Annappa. 

30 Bom.L.E. 1018 = 62 Bom. 832=30 Or. L.J. 278 = 
12 A. I. Or. E. 164 = 114 1. 0- 246= 
A. I. E. 1928 Bom 352 (B3.). 

BOMBAY GENEEAL CLAESES ACT (I OF 
1904). 

— S. 21— Applicability. 

Previous notification can be rescinded only sub- 
ject to conditions governing those notificatiom. 

The resolution of the Municipality which purports to 
rescind the prior notification of 1919 must be published 
in the Local Government Gazette, and must have recei- 
ved the previous sanction of the Local Government be- 
cause under S. 21 of the Bombay General Clauses Act 
(I of 1904) the Municipality would have the power of 
rescinding the notification published in 1919 subject to 
the sanction and conditions to which the first notifica- 
tion was subject. {Shah and Kajifi, J/.) EmPEROR 
V, PaRSHOTAM Jagjxvan. 26 Bom. L. E. 767= 
26 Or. L J, 330=77 I. 0. 186= 
A.LE. 1924 Bom. 47. 
— S.IOS (as amended In 1913)— Survey Settlement. 
— Government sanctioning totes on Sth' July, 
Lfoiification published on 26th July l926-^Sutvey 
Settlement is legally introdueed fdr 1925-26. 

Two conditions are laid down under S. l03 to vali- 
date the introduction- of the survey settlement, first, the 
sanction under S. 102/and second, the mytte 
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ance with the rules made by the Governor in Council. 
Where Government sanctioned the rates for the various 
classes of land recommended by the Commissioner on 
5th July, 1926 and the notification according to the rule 
was published by the Police Patil in the village on 26th 
July, 1926. 

Held^ the introduction of the survey settlement was 
in the year 1925-26 and the notifiication inviting objec- 
tions was superfluous. i^Patkar and Murphy, JJ^ 
MORESHWAR JANARDHAN V. EMPEROR- 

SO Bom. L. E. 1255 = 30 Or. L. J. 353 = 
114 I. 0. 864= A. I. R. 1928 Bom. 497. 
—S. 103— Survey Settlement. 

Government Resolution ofl90S and Note'S^ of 

Anderson^ s Manual are only departmental orders having 
no force of statutory rules — Non-obserL>ance of these rules 
does not nullify the validity of the survey settlement 
legally introduced under S, 103. 

Government Resolution No. 6141 of 1903 and note 
No. 19 in Anderson’s Manual at p. 8 to the effect that 
when Government raises the rates proposed by the 
Settlement Officer, a fresh notice must be issued and a 
fresh opportunity of objection must be afforded, are 
departmental orders and have not the force of a legis- 
lative enactment or statutory rules. If the introduction 
of the settlement is legal under S. 103, the mere fact 
that certain formalities, which are required to be obser 
ved under a Government resolution, are not so observ- 
ed, does not nullify the validity of the introduction of 
the Survey settlement under S. 103. {Patkar and Mur- 
My. //•) MORESHWAR JANARDHAN V, EmPEROR. 

30 Or. L. J. 363 = 114 1. 0 854= 
30 Bom. L. B. 1255 -- A. I. B. 1928 Bom. 497. 
— S. 167— Arrest. 

Provincial Insolvency Act, S. 23 — Person arres- 
ted under order of Manager, Encttmbered Estates under 
S, 10 with S. 157. Bombay Land Revenue Act — Insol- 
vency Court cannot giant him interim order of protec- 
tion. 

Where a per.son is arrested under the orders of the 
Manager, Encumbered Estates, under the provisions of 
S. 10 of the Sind Encumbered Estates Act read with 
S. l57 of the Bombay Land Revenue Code, the Insol- 
vency Court has no jurisdiction to grant him an interim 
order of protection as he is not under arrest in execution 
of a decree of any Court for payment of money. {^Kin- 
caid, /. C. and Barlee, A. J. C.) GhaNSHAMDAS 
Khatumalz/. Manager, Encumbered Estates. 

28 Or. L J. 194=7 A. I. Or. B. 346 = 
99 I. C. 980= A. I. B. 1927 Sind 123. 
BOMBAY PLEABBBS’ ACT (XVII OF 1920) 

— Mukhtyar. 

Cr, P, Code, S, 4 (l) (r) — Legal Practitioners* 
Act {XV III of 1879), i’.r. 6, 7 and 10. 

In Bombay Presidency '‘Mukhtyar” is a person who 
can with the permission of the Court represent an 
accused in any proceeding within the meaning of S. 4 
(1) {r\ Cr. P, Code, and so a general order of a District 
Magistrate against employment of Mukhtyars in criminal 
cases in his district is improper^ {Patkar and Baker, 
//.) In re BaJIRAO ABOJI KULKARNI. 

113 I. 0. 402 = 29 Bom. L. B. 1587 = 
107 1. 0. 66 = 29 Or. L. J. 226=9 A. I. Cr. B. 403 = 
A, I. B. 1928 Bom. S3. 
BOMBAY PBEVENTION OF GAMBLING ACT 
(IV OF 1887). 

—Common ganging house. 

'Probability of profit to the owner is sufficient. 

To prove that a particular house, room or place is 
commonly gaming bouse it need not be established 


BOMBAY PREVENTION OP GAMBLING ACT 
(1887), S. 3. 

that 1 he owner or occupier takes a fibred commission 
which is irrespective of the result of gaming, or that he 
manipulates the conditions in such a manner that he 
cannot possibly lose. It is sufficient if the house is one 
in which instruments of gaming are kept or used for the 
profit or gain of the person keeping or using such place, 
i,e., where the person keeping or using the house 
knowrs that profit or gain will in all probability result 
from the use of the instrument of gaming. The profit 
or gain may not actually result from such use. But if 
profit or gain is the probable and the expected result of 
the game itself and if that is the puipose of keeping or 
using the instruments, it w'ould be sufficient to bring the 
case within the scope of the definition. 23 Cr, L. J. 196, 
Diss. {Shah, 4g. C. J and Coyajee, /.) EmPEROR 
V, D-attatraya Shankar. 47 Bom. 960 = 

25 Bom, L. R. 1089 = 25 Or. L. J. 531= 
77I.C. 995 = A. I. R. 1924 Bom. 184. 

-S. 3— Betting. 

A bet need not be as regards the issue of a future 

uncertain event and may be upon a past event, e. g,, 
w’hether a particular horse won a race in a certain year. 
In such a case the bet is upon the accuracy of the infor- 
mation, belief or memory of the parties and the event is 
the proof that one or the other was accurate. A person 
may bet against what he believes the issue will be, e.g,, 
a man may bet against a horse which he believes will 
win in order to secure hiniself against loss in either 
event. Thacker v. Hardy (1878) 4 Q. B. D. 685 ; 
Carlill V. Carbolic Smoke Ball Co., (1892) 2 Q. B. 
484, Rel. on. {Patkar and Wild, JJ.) EMPEROR v. 
ISMAIL HIRJI. 31 Bom. L. R. 1349 = 

1930 Or. 0. 113 = 124 I. 0. 106 = 54 Bom. 146 = 
31 Or. L. J. 633= A. I. R. 1930 Bom. 49. 

— S. 3— Instmment of gaming. 

'Public Gambling Act (l867), S. 1 —Books of 

record are instruinents of gaming. 

Books used for the purpose of registering or recording 
any gaming transaaion would fall within the definition 
of “instruments of gaming”. 6 Bom. L. R. 249 ; 29 
Bom. 264 ; and 40 Bom. 263, Rel. on. A register or 
record of transactions in American Futures was held to 
be an instrument of gaming. 28 Bom. 616, Dist. ; so 
also a book which contained a register or Kacha Khandi 
transaction and Tejl Mandi transactions, A. I. R. 1922 
Bom, 4G8 and 37 Bom. 264, Ref.; 24 Bom. 227, Rel. on; 

I Tkacker v. Hardy, (1878) 4 Q. B. D. 685, Dist. {Mirza 
and Baker //.) EMPEROR v. THAVARMAL RUP- 
CHAND. 53 Bom. 367 = 116 I. 0. 251 = 

31 Bom. L. R. 158=30 Cr. L. J. 595= 
12 A. I. Cr. B. 466 = A. I. R. 1929 Bom. 167. 

— Ss. 3, 4 and 6— Scope. 

Passage surrounded by building appropriated for 

betting business — Passage is place** within Ss, 3, 4, 
and 6. 

Where the passages are surrounded by buildings and 
are closed at night by doors and the accused have 
appropriated them for the business of betting, the 
business of betting is localized and this localization 
converts the passage into a “place,” within the meaning 
of Ss. 3, 4 and 6. 37 Bom. 65 1, Rel. on. Powell v. 
Kempt on Park Race Course Co,, (1899) A. C, 143 ; 
Eastwood V. Miller, (1874) 9 Q. B. 440 and Brown v. 
Patch, (1899) 1 Q. B. 892, Ref. {Patkar and Wild, 
//.) Emperor v. Ismail Hirji. 

31 Bom. L. R- 1349=1930 Cr. 0. 113= 
64 Bom. 146=31 Cr. L. J. 63S« 
A. I. B, 1930 Bom. 49. 



53 


CRIMINAL DIGEST, 1924—1930. 


54 


BOMBAY PREVENTION OF aAMBLINO ACT 
(1887), S. A 

— Ss. 4 and 6— Common Gaming-lioiise. 

Stranger obtaining a bet on horse race~-^ther 

documentary evidence as betting books — House can be 
an f erred to be common gaming-house. 

From the fact that a stranger went into the house 
and obtained a bet on a horse race, coupled with the 
•discovery of documentary evidence, such as betting 
books, etc., found when the police searched the house 
very shortly afterwards, the proper inference that the 
house was a common gaming house can be drawn. | 
{^Marten and Jldadgavkar^ JJ^ EmpeROR v. ABAS- ; 
BHAI. 50 Bom. 344=28 Bom. L.R. 272= I 

27 Or. L. J. 503 = 931. 0. 967 = 
A. I. E. 1926 Bom. 195. 

— Ss. 4 and 5— Evidence. 

Evidence of a stranger recording a bet is admis- 
sible to show nature of house. 

The evidence of a stranger who recorded a bet is 
admissible as part of the evidence to show^ that the 
house in question is a common gaming-house under S. 4 
•or S. 5. {Marten and Madgavkar^ //.) EmPEROR v. 
AB ASBHAI. 60 Bom. 344 = 28 Bom. L. R. 272 « 

27 Or. L. J. 503 = 93 I. 0. 967 = 
A. I. R. 1926 Bom. 195. 

Specific evidence that game played was one of 

luck and not of skill must he given in doubtful circum- 
stances^ e.g., playing cards by respectable persons. 

There is no doubt a presumption from the use of 
instruments of gambling like cards that gambling has 
taken place, yet where the circumstances are ambiguous, 
it is more desirable that there should be some evidence 
that game actually being played at the moment was not 
a game of skill but of change and that in view of the 
number and position and the income of players the 
game was one w'here loss might be the result not of lack 
•of skill but of lack of luck which is the essence of the 
-offence of gambling. {Kennedy^ J, C, and Rupchand 
Bilaram, A, /. C.) TiLLOCKCHAND v, EMPEROR. 

20 S. L. R. 66 = 26 Or. L J. 1356=89 I. 0. 396 = 
A. I. R. 1926 Sind 65, 

— S. 4— Gaming-liouse. 

Habitual use is not necessary. 

Under S. 4 it need not be shown that the house was 
habitually used for gaming. {Kincaid^ J. C. and Lobo, 
A,j,c,') bhanji V. Emperor. *20 S.L.R. lo = 
27 Or. I.. JT. 905 = 96 I. 0. 217= 
A. I. R. 1926 Sind 264. 
— S. 4— Joint owner of house. 

Joint owner of house present when gambling 

:presumed to be going on — If can be convicted for having 
knowingly permitted it to be so used. 

Where the joint owner of house is present when 
gaming is presumed to be going on in his house, he can 
be convicted under S. 4 for having knowingly permitted 
the house to be used as a gaming house. {Mirza and 
Broomfield, //.) EmperOR v. NaNALAL DWaRAKA- 
DAS. I. R. 1930 Bom. 462 = 126 I. 0. 894= 

31 Or. L. J. ’1112 = 1930 Or. 0. 782 = 
32 Bom. Ir. R. 794= A. I. R. 1930 Bpm. 360. 
— Ss. 4 and 5 — Procedure. 

Offence under, is cognizable within Cr, P, Code, 

-S'.4(l)(f). 

As under S. 6 certain o3fficers have power to issue 
warrants of search and also of' arrest, and to cause 
search or arrest without warrant personally, the offence 
under S,4 or 5 of Bombay Act IV of 1887 is a cognizable 
offence under S. 4 (1) (/"), Cr. P, Code. {Marten and 
Madgavkar, //.) EMPEROR v. ABASBHAI. 

60 Bom. 344 = 28 Bom. L.R. 272=27 Or. Ii.J, 603= 
93 I. 0. 967= A. I, R. 1926 Bom. 196. 


BOMBAY PREVENTION OP GAMBilNO ACT 
(1887), S. 6. 

— S. 6— “Found in Gaming-house.” 

Person seen coming out of gaming-house and 

arrested then — He is found in the house. 

When a police ofScer armed with a warrant sees a 
person come out of a house, and he is arrested as he 
comes out, he is found in the house. “Found in the 
house” doe.s not mean “arrested in the house” : 8 B. 
H. C. R. 1. and 22 P. R. 1895, Rel. on. {Mirza and 
Baker, //.) TRIBHOWAN MOTI RAM v, EMPEROR. 
53 Bom. 137=117 I. 0. 434 = 31 Bom. L. R. 53 = 
30 Ox. Ii. J. 794= A. I, R. 1929 Bom. 74. 

- S. S—Procedure. 

Honorary Magistrate can issue warrant under 

.S’. 5. 

Whatever the powers of the Plonorary Magistrate 
may be under the Cr. P. Code, there is nothing in 
the Bombay Gambling Act which requires that a 
Magisrrate issuing a warrant thereunder should be vested 
with any special jurisdiction. All that is required is that 
there should be a warrant by a First Class Magistrate 
and theiefore an Honorary First Class Magistrate is 
entitled to issue a search warrant. {Kennedy, J.C, and 
Rupchand Bilaram. A, J,C,) TiLLOCKCHAND 27, 
Emperor. 20 S.LR. 66=26 Cr. L.J. 1356 = 

89 I. 0. 396 = A.I.R, 1926 Sind 65, 

— S. 5— Wager. 

Date of horse race postponed — Bets were entered 

into irrespective of adjournment — Accused not contend- 
ing that either race or particular horse should run on 
given particular date — Agreement to bet held to be wager 
amounting to offence. 

Evidence in a case showed that the race which was to 
be run on 29th September was adjourned to 6th October 
early in the morning and still in the afternoon of that 
day bets were entered into with regard to the meeting 
which had already been adjourned, and the bets were 
to remain good for the race that was to be run on 6th 
October. The accused did not intend either that the 
race should run on 29th September or that a particular 
horse should run that day, as the condition of the agree- 
ment. 

Held, that even though the race was postponed, the 
agreement to bet would be a wager and -would amount 
to an offence under S. 5. {Patkar and Wild, JJ,) 
Emperor v, Ismail Hirji. 

31 Bomi. Ii. R. 1349= 1930 Or. C. 113= 
64 Bom. 146 = 31 Cr. L. J. 633 = 
A. X. R. 1930 Bom. 49. 

—S. e—Oomplaint. 

^S, 6 does not impose any limitation on power of 

any person to make complaint. 

Section 6 does not impose any limitation on the power 
of any person to make a complaint on oath to the 
Commissioner of Police. As a general rule any person, 
having knowledge of the commission of an offence, may 
set the law in motion by a complaint, even though he is 
not personally interested or affected by the offence. 13 
Bom. 600, Foil, ; A. I. R. 1929 Bom. 74, Ref. {Patkar 
and Wild, JJ,) EmPEROR v, ISMAIL HlRJl. 

31 Bom. L. R. 1349 = 1930 Cr. 0. 113= 
64 Bom. 146 = 31 Cr.Ii.J. 633=A.I.R 1930 Bom. 49. 

Complaint on oath may he oral or in writing — It 

need not he recited in warrant^! ssuing of warrant 
raises presumption that complaint was on oath. 

The complaint on oath referred to in S. 6 does not 
appear necessarily to be a complaint in writing on the 
filing of which process is to issue as in ordinary criminal 
trials. It may be either oral or ih writing. It is not 
necessary that it should be recited in the . warifiattt or r set 
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BOMBAY PREVENTION OF GAMBLING ACT 

(1887.), S, 6. 

out in any complaint that may be subsequently filed 
before the Magistrate. The fact that the warrant has 
been issued would raise a presumption that omnia rzte 
esse acta. {Mirza and Baker, JJ.) TriBHOWAN 
Motiram z/. Emperor. 53 Bom. 137= 

31 Bom. L. R. 53-117 I. 0. 434 = 
SO Or. L. <r. 794= A.I.R. 1929 Bom. 74. 
— S. 6 — Construction. 

Provisions should he strictly construed. 

The powers given under S. 6 was very wide and are 
apt seriously to interfere with the liberty and property of 
the subject; the section therefore should be strictly con- 
strued and the conditions required for its coming into 
operation should be strictly complied with. Where a 
warrant contained somewhat inaccurate description of 
the place to be searched but it was clear from the lest 
of the description contained in the warrant that the 
inaccuracy was not so material or substantial as to mis- 
lead a stranger if one were to go to the locality and 
attempt to find the place intended to be raided, with the 
help of the warrant. 

Held, that the inaccuracy did not amount to more 
than a misdescription and was not of a nature to vitiate 
the warrant. A. I, R. 1926 Bom. 195, Dist. 

Per Baker, J. — The absence of numbers of buildings 
would not vitiate the warrant if the buildings to be i 
searched are otherwise sufficiently described. 6 Bom. 
L.R. 52; A. I. R. 1926 Sind 254; (1905) A, W. N. 105, 
Ref. (^Mirza and Baker, J /.) EMPEROR v. Tha- 
VARMAL RaPCHAND. 31 Bom L. R. 158 = 

116 1. 0. 251=53 Bom. 367=30 Or, L. X 595= 
12 A. I. Or. R. 466= A. I. R. 1929 Bom. 157. 
-S. 6— Evidence. 

Bxtrancom evidence to prove spectal warrant 

cannot he allowed. 

A warrant is not a special w’arrant if it is not on the j 
face of it a special warrant; and if it is not directed to 
a special officer, extraneous evidence cannot be admitted 
to piove that it was meant to be executed by a Special 
Police Officer personally and only by him. {Barlee and 
KaXumal A. /. Cs.) ASSUDOMAL v. EmPEROR. 

30 Or. L. J. 1075=119 I. C. 535=23 S. L. R. 441 = 
1930 Or. 0. 123= A. I. R. 1980 Siud 59. 

— S. 6— Procedure. 

^S. 6 is wide enough to include a complaint on 

oath made by a Polic-officer. {Mirza and Broomfield, 
//.) Emperor v. nanalal Dwarkadas. 

I. R. 1930 Bom. 462= 126 1, 0. 894= 
31 Or. L. X 1112 = 1980 Or, C. 782 = 
32 Bom. L.R. 794= A. I. R. 1930 Bom. 350. 

There is nothing illegal if the warrant is issued to 

the Police-officer who has sworn on the complaint before 
the District Superintendent of Police. (Mirza and 
Broomfield, //.) EMPEROR v. NaNALAL DwaRKA- 
BAS. I. R, 1930 Bom. 462= 126 I, O. 894= 

31 Or. L* J. 1112= 1930 Or. O. 782= 
32 Bom. L. R. 794= A. I. R. 1930 Bom. 360. 

-Under S. 6 the Commissioner of Police can 

arrest without warrant. 31 Bom. 438 and A, I. R. 1926 
Bom. 195, Rel. on. (Partkar and Wild, //-) EM- 
PEROR V. ISMAIL Hirji, 31 Bom. L; R. 1349= 
1930 Or. 0. 113= 124 I. 0. 106 = 64 Bom. 146= 
31 Or. L. X 633= A. I. R. 1930 Bom. 49. 
— „ « Arrest hy Police-officer authorized to arrest by 
CommissioTUr of Police and in his presence though not 
within view is not illegal. 

Where the arrest by a Police-officer are under the 
express authority of the Commissioner of Police and in 
the preseivl^ of the Commissioner, though not witlun 


BOMBAY PREVENTION OF GAMBLING ACT 
ri887), S. 7. 

his view’, the arrests by the Police-officer are not illegal. 
(Patkar and Wild, JJf) EMPEROR v. ISMAIL HlRjl. 

124 1. 0. 106 = 31 Bom. L. R. 1349 = 
1930 Or. C. 113 = 54 Bom. 146 = 31 Or. L. X 633 = 

A. I. R. 1930 Bom. 49. 

Special warrant mitst he directed to person hy 

name. 

A special warrant must be a warrant which is special- 
ly directed to a person by name and not one which can 
be endorsed over to any other police-officer of a similar 
rank. 3 S. L. R. 56, Foil. (Barlee and Kaiumal, A. 

J. Cs.) assudomal V. Emperor. 

30 Or. L. J. 1075 = 119 I. 0. 535=23 S. L. R. 441 = 
1930 Or. 0. 123= A. I. R. 1930 Sind 59. 

Warrant comprising more than one tenement does 

not cease to be special. 

The words “house, room or place” contained in S. 6- 
have no reference to a particular house, room or place, 
or to houses, rooms or places if they are owned by one 
and the same person and are used for a common purpose. 
The words should be taken broadly as meaning houses, 
rooms or places apart from the more restricted notion 
of a tenement. If the houses, rooms or places have 
substantially been utilized for the common purpose of 
gambling it would not matter if the houses, rooms or 
places comprised more than one tenement. The fact 
therefore that the warrant comprized more than one 
tenement would not make it a general warrant. ^ The 
term “special warrant” has reference only to the limita- 
tion as regards the person or persons who would be com- 
petent to execute It. (Mirza and Baker, //.) EiMPEROR 
V. THAVARMAL RUPCHAND. 53 Bom. 367 = 

31 Bom. L. R. 158 = 116 I. O. 251 = 
30 Or. L. X 595= 12 A. I. Or. R. 466 = 
A. I. R. 1929 Bom. 157. 

Cr. P. Code, S. 98 — Special warrant cannot he 

endorsed to another officer. 

The special w’arrant when issued authorizes the officer 
or officers named therein to do all the things that are 
detailed in the warrant. It cannot be endorsed over to 
any other police-officer of similar rank. The only per- 
son who can execute sach a warrant is the officer who 
is named in the warrant. (Mirza and Baker, JJ.) 
Emperor v. Thavarmal rupchand. 

31 Bom. L. R. 158 = 53 Bom. 367=116 I. 0. 251 = 
30 Cr. L. J. 695 = 12 A. J. Or. R. 466 = 
A. I. R. 1929 Bom. 157. 

— S. 6 — Scope. 

District Superintendent of Police if can ad- 
minister oath to complainant. 

Sec. 6, Gambling Act, confers the power inter alia on 
the District Superintendent of Police to receive a com- 
plaint on oath in cases contemplated by the section and 
such a power necessarily implies that the District Super- 
intendent of Police is conapetent in cases contemplated 
by S. 6 to administer an oath to the person making the 
complaint before him. (Mirza and Baker, JJ.') TrI- 
bhowan moti Ram v. Emperor. 63 Bom. 137= 
31 Bom. L. R. 53 = 30 Or. L. X 794 = 117 I. 0. 434 = 

A. I. R. 1929 Bom, 74. 

— S. 7— Irregularity. 

Omission to mention sub-division of a house is not 

material. 

If the description of the warrant is such that an ordi- 
nary person can identify the spot, the Crown can take 
advantage of the presumptioh created by S, 7, An 
omission^ to mention sub-division of a building is 
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immateti&l. 6 Bom. I.. R* 52, Rel. on. {Kincaid^ J. C* 
and Lobo, A. J. C.) BHANJI v. EMPEROR. 

20 S. L. B. 10 = 27 Or. L. J. 905-961. 0. 217 = 
A. I. B. 1926 Sind 264. 

— S. 7— Presumption. 

Special warrant 


not issued under S. 6 — Pre- 


sumption cannot he drawn. 

No presumption under S. 7 can be drawn where the 
warrant is not a special warrant issued under S. 6 of the 
Act. (Barlee and Kalumal^ A, /. Cs^ ASSUDOMAL 
EMPEROR. 30 Cr. L. J*. 1075 = 119 I. C. 535 = 

23 S. Ii. E. 441 = 1930 Or. 0. 123 = 

A. I. R. 1930 Sind 59. 

If search warrant is had, presumption under 

S, 7 cannot be made but that does not prevent prosecution 
from establishing their case by other evidence. 

If the w’arrant under which a search is made is bad, 
then the presumption under S. 7 of the Act cannot be 
made, but the mere fact that such presumption cannot 
be raised does not prevent the prosecution from establish- 
ing by evidence in the ordinary way that on the facts 
proved the accused vrere guilty of the offences charged. 
37 Bom. 402, Foil. {Marten and Madgavkar, //.) 
Emperor v, Abasbhai. 50 Bom. 344= 

28 Bom. L. R. 272 = 2,7 Or. L. J. 503 = 93 I. C. 967 = 
A. I. R. 1926 Bom. 195. 

— S. 12~Graming in public street. 

Person sitting in a shop readily accessible to pub- 
lic is liable, 

A person sitting in a shop at a place where he is readi- 
ly accessible to any person who wished to bet with him 
irom the public street without having to enter the shop 
at all, is liable for betting or gaming in the street under 
S. 12. 15 Bom. L. R. 101 ; 30 Bom. 348 and 31 Cai. 
910, Dist. {Fawcett and Madgavkar, //.) FAKIRBHAI 
V, Emperor. 28 Bom. L. R. 92 = 27 Or. L. J, 462= 
93 1. 0. 244= A. I. R. 1926 Bom. 149. 
— S. 12(a)— Hotel. 

— — “ Any place to which public have or are permitted 
to koeve access includes hotel. 

The words in the amended S. 12, Gambling Act, “ in 
any place to which the public have or are permitted to 
have access ” would include a hotel. The public have a 
right to go to a hotel provided there is accommodation 
available in it, and can be said to have or to be permit- 
ted to have access to it. 30 Bom. 348 and 14 Cr, L. J. 
167, Expl. and Dist. {Mirza and Broomfield^ /J.) 
Mangubhai dahyabhai V. Emperor. 

64 Bom. 491=1. R. 1930 Bom. 465=127 LC. 81 = 
31 Or. L. J. 1119 = 32 Bom. Ii. R. 790 = 
1930 Or. C. 848 = A.I.R 1930 Bom. 369. 

— S. 12— Instrument of gaming. 

^Currency notes and cash if used for gaming are 

instruments of gaming. 

Although currency notes and cash found on the person 
alleged to be a gambler cannot in themselves be regarded 
as “ instruments of gaming *’ but if they are used as a 
subject or means of gaming they would fall within the 
definition of “ instruments of gaming.” 16 Bom. 283 
{F.B.), Held^ overruled by Act VI of 1919. {Mirza and 
Baker, JJ.) TRIBH0W4N HOT! RAM 7 /. EMPEROR. 

53 Bom. 137=117 1. C. 434= 
31 Bom. X.. R. 53=30 Or. Ii. J. 794= 
A. I. R. 1929 Bom. 74. 
— S. 12 (a)— Object of amendment. 

— . — The object of the amended S, 12’ {a") was to free 
the word “ place which had been originally used in 
that section from the restricted meaning which it was 
held to bear, appearing as it did between the expression 


BOlVtBAy PRI3MARY EDtTOATION (DISTRICT 
MDNIOIPALITIBS) ACT (1918), S. 9. 

“ public street ” and the word “thoroughfare”. {Mirza 
and Broomfield, JJ.) MaNGUBHAI DaHYABHAI v. 
Emperor. 54 Bom. 491 =1. R. 1930 Bom. 466= 
127 1. 0. 81 = 31 Or. L. J. 1119 = 32 Bom. L.B. 790 = 
1930 Cr. 0. 848= A. I. R. 1930 Bom. 369. 
BOMBAY PREVENTION OF PROSTITUTION 
ACT (XI OF 1923). 

— Ss. 3 and 10 (1)— Arrest without complaint. 

Arrest by police-officer without complaint is ille- 
gal — Magistrate has no jurisdiction to try the accused. 

A police-officer, who is not specially authorised by the 
Commissioner of Police as required by S. 10 (1) cannot 
arrest a woman under S. 10 (1) without a complaint 
under S. 3 of the Act, and the Magistrate has no juris- 
diction under S. 190 of the Cr.P.Code, to try the woman 
so wrongly arrested for the offence, unless a complaint 
within the meaning of S. 4 (1) {h) is made to him. 
{Marten and Fawcett, JJ.) CaNDRI BaWOO v. 
Emperor. 49 Bom. 212=26 Cy. L. J. 441 = 

26 Bom. L. R. 1225 = 85 I. O. 57 = 
A. I. R. 1926 Bom. 131. 

— S. 6— Procuration. 

Brothel-keeper availing herself of the supply of 


the procuress is guilty of abetment. 

Sec. 6 is directed against attempts to seduce the virtue 
of a woman or a girl for the purpose of prostitution, 
whether with or without her consent or whatever her 
age. The section is directed against both a brothel- 
keeper and her procuress ; the brothel-keeper who avails 
herself of the supply .of the procuress is guilty of abet- 
ment of the offence under S.6, Bom. Act XI of 1923. The 
brothel-keeper facilitates the prostitution and completes 
it. {Madgavkar, J.) EMPEROR v, VlTHABAI SUKHA. 
52 Bom. 403 = 30 Bom. L.R. 618 = 29 Or..Ii.J. 998= 
11 A. I. Or. R. 221 = 112 1.O. 209 « 
A I. R. 1928 Bom. 336. 

— S, 7— Prostitute. 

— 'Mistress is not necessarily prostitute. 

The idea underlying prostitution is that a woman 
1 should surrender her body for a monetary consideration 
to some one who is not in law entitled to have sexual 
intercourse with her. The position of a mistress is not 
necessarily that of a prostitute. The relationship is of 
a more permanent nature than the casual relationship 
implied in prostitution. Having a stray paramour 
would not constitute a woman a prostitute. {Mirza and 
Murphy, JJ.) EMPEROR v, LaLYA BaPU. 

31 Bom. Ii. R. 621=117 I. 0, 386-- 30 Or.Ii.J. 787 = 

A.IJ^. 192i9 Bom. 266. 

- The matter whether a woman is an ordinary 

or common prostitute rests more on degree than on 
kind. {Mirza and Murphy, JJ.) EMPEROR v. LaEYA 
Bapu. 31 Bom I1.R. 521 = 117 I.C. 336 = 

30 Or. 787= A.I.R, 1929 Bom. 266. 

BOMBAY PRIMARY EDUCATION (DISTBIOT 
MUNICIPAUTIES) ACT (I OF 1918). 

— Ss. 9, 10 and 8 (b)— Scope. 

Prmnsion Mandatory — Fight of parents to give 


education elsewhere not taken away — Object is that the 
child should get education somewhere — Jnstruction need 
not conform to standards in recognised schooli. 

The words “ and after such enquiry as it considers 
necessary ” in S. 9 are not merely permissive. That 
expression has a compulsory force, regard being had to 
the object of the enactment, to the wide powers con- 
ferred on the committee in derogation of the parents* , 
rights and to the language of S. 9 itself, , It is, clearly 
the function of the Court when a coroifiaxnt 'is amadfe 
under S. 10 to see whether it is proved that vih«v^psaredt 
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BOMBAY PUBLIC CONVEYANCES ACT (1920), 
S. 2. 

failed to send the child to a recognised school, wilhoat 
reasonable cause on or after the date specified in the 
attendance order. The Act does not inflict penalty on a 
parent for a mere failure to carry out an attendance 
order passed under S. 9. For, it is not to be supposed, 
unless the statute clearly said so, that once attendance 
order is made by the school committee under S. 9, the 
parent is for all time deprived of the right to give 
etflcient instruction to his own child otherwise than in a 
recognised primary school. The main object of the 
enactment is to see that a child is not left without the 
benefit of education. It is sufficient if it is receiving 
efficient instiuction elsewere than in a recognised primary 
school. It is not essential that the instruction in order 
to be efficient within the meaning of S. 8 (^J should 
conform to the standard as adopted in the recognised 
primary school, {Shah^ C. J. and Coyajee^ /.) 
King*Emperor V. nemchand Natha. 

47 Bom. 942-25 Bom. L. E. 896=77 I. 0. 226= 
25 Or. L. J. 338 = A. I, E. 1924 Bom. 105. 

BOMBAY PUBLIC CONVEYANCES ACT (VII 
OF 1920). 

— S. 2 fb) -Interpretation. 

Plyi?ig for hire and letting for hire' dtstm- 

guished. 

There seems to be a difference between “ letting for 
hire” and “ plying for hire ”. If A keeps motors at 
Poona in order to let them out to clients who wish to go 
to Mahabaleshwar the motors would not become on that 
account public conve 3 ^ances ; it would be otherwise if A 
kept a motor bus which plied regularly between Poona 
and Mahabaleshwar. {Maeleod, C, /. and Crumps /.) 
Emperor v, nasarvanji Bawanji. 

25 Bom. L. E. 95 = 72 I. 0. 70 = 24 Or, L. J. 310 = 
A. I. E. 1923 Bom. 248. 

— S. 26— Licence. 

Driving without licence — Licettce suspended by 

Assistant Superintendent of Police under powers orally 
delegated by Superintendent of Police under S. 12 (2) — 
Conviction for failure to produce license is bad — Bom- 
bay General Clauses Act {JBom. 1 of 1904), S. 19. 

Where the accused, a licensed public conveyance 
driver, was convicted under S.26 (2) of Act VIT of 1920 
for failure to produce his licence and it was found that 
his licence had been suspended by Assistant Superinten- 
dent of Police under S. 12 (2) in exercise of the powers 
delegated to him only orally by the Superintendent of 
Police, Held^ the conviction of the accused was illegal. 
The delegation of powers under the Act of 1920 can be 
effected but in a case w' here there has been an exercise 
of a power under alleged delegated authority, it is clearly 
necessary that the delegation should be clearly shown. 
The question of such authority should not depend on a 
general verbal order but it should be by written orders, 
giving references to the various sections of the Act and 
specifying particular powers and duties delegated to an 
Assistant or Deputy Superintendent of Police. {Fawcett 
and Madgavkar, //.) EmPEROR v, KaRIM. 

27 Bom. L.E. 1421 = 27 Cr. L. J. 150 = 91 1.O. 886 = 
A. I. E. 1926 Bom. 77. 

BOMBAY VILLAGE POLICE ACT (VHI OP 
1867). 

— S. 3— Pagls. 

District Magistrate can appoint pagis nominated 

by Talukdar — Recovery of share in salaries can he had 
from Jivaidar under Contract Act^ S, 69. 

Plaintiff as Talukdar owned half revenues while the 
defendants were entitled as Jivaidars to a half share of 
the reveafles of a village. The District Magistrate 
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called upon the defendants to appoint two pagis for 
the villages and as they failed, he appointed the pagis' 
nominated by the plaintiff. The wages of the pagis 
were paid by the plaintifif alone. 

Held, (1) that the pagis were validly appointed by 
the District Magistrate under S. 3; and (2) that the pay 
of the pagis w^as a charge on the revenues of the village 
and the plaintiff had a right of reimbursement under 
S. 69 of the Contract Act. {Pratt and Fawcett, //.) 
achal Singh Kesri Singh v^ dolat Singh 
SuraJMALJX. 26 Bom. L . E. 678 = 

83 I. C. 30= A.I.E. 1924 Bom. 471 (a). 
BONA TIDIES— See CR. P. CODE, S. 133. 

BEEACH OF THE PEACE— 5-^^ CR. P. CODE, Ss. 

106, 123, 145. 

B^IBE.—See PENAL CODE, S. 161, ETC, 

BUEMA ANTI-BOYCOTT ACT (V OP 1922), 

— S. 4— Essentials. 

- H anging out notice-boards that certain non- 
members of Thanga Thama Gyi Society are not recog- 
nised is an offence under S. 4 (a). {Brown, /.) 
U. NANDIYA alias U. P. O. GaN AND U THUMANA v. 
Emperor. 3 Bur. L. J. 186 = 84 1. C. 450= 

26 Cr. L. J. 306 = A. I. E. 1924 Bang. 379. 

— S. 4(a)— Joint Trial. 

Promoting commission of o^ence justifies joint 

trial — Actual instructions need ?iot be proved — Acquittal 
of principal accused does not necessitate acquittal of alh 

Promoting by -4 and ^ of the commission of offence, 
viz*, the boycotting of the headman in pursuance of C^s 
resolution at a meeting justifies joint trial. Even if the 
proposal by A was not proved, but the promotion of the 
boycott of which he was the alleged proposer, was prov- 
ed against A and B the fact that all the three were tried 
together would not render the trial illegal or be a valid 
reason for acquitting A and B against w’hom a charge 
under S. 4 (c) was brought home. {Pratt, /.) EM- 
PEROR V. NGA AUNG Gy AW. 

lEaug. 604=2 Bur. L. J. 224 = 761. 0. 830 = 
25 Cr. L. J. 270= A. I. E. 1924 Eang. 98. 

— S. 6 (a)— Ex-communication. 

Spurious ceremony not conducted in Thein — Ex- 

communication for partly political purpose is not 
exempted under S. 7 (a). 

Where a village headman used abusive language to- 
wards certain monks who were preaching on Home Rule 
and kindred matters and had thereby run the risk of 
being ex-communicated and the first petitioner, who was 
among the abused, proposed a boycott of the headman 
and called a meeting of monks and laymen together and 
purported to perform the rite of ex-communication* 

Held, (1) The ex-communication was a spurious cere- 
mony and not having been proclaimed in a Sima or 
Thein by a properly convened chapter and the proce^ 
dure laid down in the Vinaya not having been strictly 
followed, the benefit of S. 7 {cl) could not be claimed, 
(2) It was necessary to prove that the boycott was pro- 
posed for bona fide religious purposes; where a motive 
other than religious is present, the burden of establishing 
good faith lies heavily on the proposer. (3) The mere 
fact that the second petitioner allowed the use of his 
compound does not amount to abetment but having be- 
come cognizant of the proposal to boycott on the first 
day, and having continued to lend his house for the 
ceremony on the second day, he facilitated the commis- 
sion of the offence and bad intentionally aided the boy- 
cott under S, 107, ExpL 2, 1. P. C. (4) That the 
sentence w’as rightly reduced from one year to three 



61 


CRIMINAL DIGEST, 192-1—1930. 


62 


BURMA ANTI-BOYCOTT ACT (1922), S. 9. 

months by the Sessions Judge, as the complainant was 
shown to* have been a tactless, irreverent and foul- 
mouthed individual but no further reduction of sentence 
was <^ranted in view of the fact that the petitioner had 
tried*^ to give effect to his proposal by a spurious cere- 
mony. (May Oung, /.) U TiLOKA 2 /. Ba Sein. 

1 Bang. 629 = 2 Bur. L. J. 221=76 1. C. 719- 
25 Cr. Ii. J. 265=- A. I. B. 1924 Rang. 169. 


— S. 9 -Sanction. 

^pacts incorrectly set out in the sanction — Sanc- 
tion is not invalid — Cr. P, Code, Ss. 195 and 196. 

The provisions in the Anti- Boycott Act requiring the 
authority of the Government for a prosecution under 
the Act correspond to those in S. 196, Code of Criminal 
Procedure, which is less stringent than S. 195. Strictly 
the “order” or “authority” required by S. ^ 196 is not 
the same as the ‘sanction” refeired to in S. 195 and 
the classes of the offences dealt with by the two 
sections are quite distinct. Moreover, in the latter section 
there is no provisions corresponding to sub-section (4) 
of the earlier section. The intention of the legislature 
was to ensure that no prosecution for an offence falling 
within S. 196 or under the Anti-Boycott Act should be 
launched except on a complaint authorised by the 
Government, and where this intention is given effect to 
it is immaterial whether or not all the facts on which 
the complaint was to be based were stated in ^ the 
“authority” with meticulous precision. Indeed, it is 
doubtful if it is even necessary to set out any fact other 
than the alleged fact that the accused had committed an 
offence under a certain section of the Act. QMay 
Oung, /.) nga Aung Hmau Emperor. 

2 Bur. L. J. 196=76 I. 0. 561 = 25 Cr. L. J. 193 = 
A. I. B. 1924 Bang. 66. 


BURMA EXCISE ACT (1917), S. 30. 

all, on the ground that they were in joint possession of 
thirty -six quarts was held bad. 8 L. B, R. 464, Dist. 
iBaguley, /.) APPAYA z-. EmPEROR. 

26 Cr. L. J. 327-84 1. O. 551 = 

3 Bur. L. J. 256=2 Bang. 657= 
A. I. B. 1926 Bang. 135. 

— S. 30 (a)— Conviction. 

Person cannot be convicted for possession of less 

than one quart of country spirit or country alcoholic 
liquor other than spirit. 

A person cannot be convicted under S. 30 (a) for 
mere possession of less than one quart of country spirit 
or country alcoholic liquor other than spirit, the quan- 
tity being within the limits for possession prescribed 
for either of the kinds of liquor in the Excise Depart- 
ment Notification No. 61 of 14th June, 1928. (^Heald^ 
J.) Emperor v. nga Po Seik. 

7 Bang 316 = 30 Cr. L. J. 990-1191. C. 223 = 
1929 Or. 0. 451 = A. I. B. 1929 Bang. 256. 

— S. 30 (a)— “Country liquor.” 

'^Country liquoP^ explained — Particular kind 

must be specified. 

“Country liquor” is a generic term which can be 
equally applied to tari, country spirit, and country alco- 
holic liquor other than spirit, i,e., country fermented 
liquor. In excise cases, it is always necessary to dis- 
tinguish between these different kinds of country liquor 
and specify which particular kind is involved in the 
case, as the quantities of each of these different kinds 
of alcoholic liquor which may be possessed without a 
licence differ. {^Heald, /.) EMPEROR v. NGA PO SEIK. 
7 Bang. 316=30 Or. L. J. 990 = 119 1. 0. 223= 
1929 Or. 0. 451= A. I. R. 1929 Bang. 256. 


BURMA CRIMINAL LAW AMENDMENT 
(CONDITIONALLY RELEASED PRISONERS) 
ACT (HI OP 1928). 

— S. 2~Interpretation. 

■ ■ -Penal provision has no retrospective effect — I nter- 

pretation of statutes. 

Section 2 has no retrospective effect. On the ordinary 
principles of penal legislation a penal p: ovision does not 
have retrospective effect. (Carr, J.) NGA PO NGWE 
V . Emperor. 7 Bang. 365 = 120 1. C. 692= 

1929 Or. C. 446 = 31 C^. L. J. 174= 
A. I. R. 1929 Bang. 278. 

— S. 2 — Sentence— Legality of. 

Penal Code, S. 227 ^Magistrate sentencing per- 
son, convicted under S. 227, Penal Code, and S . 2, 
Burma Act, for period in excess of his povoers-^Such 
sentence is illegal. 

There is nothing in either S. 227, Penal Code or 
S. 2, Burma Act to empower any Magistrate to pass a 
sentence in excess of that which he is empowered under 
the Cr. P. Code, to pass. Thus if a Magistrate sentences 
a person, convicted under S, 227 of the Code, and 
under S. 2, Burma Act, for a period w^hich is in excess 
of his power, the sentence is legal. (Carr, J.') NGa 
Mya V. Emperor. 7 Bang. 368=120 I. C. 693= 
1929 Cr. C. 464=31 Cr. L. J. 175= 
A. I. B. 1929 Bang. 279. 

BURMA EXCISE ACT (BUB. ACT V OP 1917). 
-Conviction. 

Conviction of accused caught in the same sampan 

where were found 9 bundles containing four bottles each 
of liquor was held bdd. 

The accused were all caught in one sampan, and in 
the sampan were found thirty-six quarts of kazaw-ye in 
nine bundles of four bottles each. Conviction of them 


— Ss. 30 ( a) and 16 (3)— Offence under. 

—Bona fide private consumption premed — Accused 
are not liable for any offerice. 

Applicant was manager of a Chinese store ; the firm 
employed 25 or 30 men ; and the 3 cases of Chinese 
wine were sent quite openly as such from Rangoon, 
just before the New Year. Kin Woon, oneof the pro- 
prietors of the firm, was a Roman Catholic and observ- 
ed the New Year and the anniversary of the election 
of Dr. Sun Yet Sen as President, 

Held, in these circumstances the liquor, 48 quarts 
which does not seem excessive, w’as intended for the 
bona fide private consumption of the firm and its em- 
ployees at the New Year. 

Held, further, the evidence ought to have been record- 
ed in manner provided for summary trials with appeal- 
able sentence. \MacGregor, /.) ChoO KHIN v. Em- 
PEROR. 1 Bur. L. J. 106 = 931. C. 522= 

26 Cr. L. J. 42= A. 1 B. 1923 Rang, 41. 

— Ss. 30 (a) and 37— Procedure. 

— Alteration of offence under S. 30(a) to one under 

s. VI ^Cr. P. Code, S. 227. 

An illegal conviction under S. 30 (a) cannot be alter- 
ed to a conviction under S. 37 if the accused is not calP 
ed upon to answer a chaige under the latter section. 
(Heald, J,) EMPEI^OR v. NGA PO SeiK. 

7 Bang. 316 = 30 Cr. L. J. 990 = 119 1. C 223 = 
1929 Cr. 0. 461= A. I. B. 1929 Rang. 266. 

I ~Ss. 30 and 6— Proof. 

To prove an offence under the Act it is neces- 

sziy to show that the place of possession or sale of tari 
is within five miles of licensed tari shop, (Carr, y.) 
EMPEROR V. AUNG SHAN. 

7 Bang. 3=117 L 0, 254=36 CrJ*.!. 762= 
A. L B. 1929 120 
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— S. 37-~Proof . 

Proof of offence nnder — Guilty knowledge must 

be proved. 

In order to establish an offence under S. 37 it is 
necessary that the guilty knowledge or brief, which is 
an essential ingredient of the offence should be includ- 
ed in the particulars of the offence stated to the accused 
and proved at the trial. {HecUd, /.) EmPEROR v, NGA 
PO Seik. 7 Rang. 316 = 30 Cr. L. J. 990= 

119 I.O. 223=1929 Cr. 0. 451 = 
A. I. R. 1929 Rang. 256. 

— Ss. 53, 54, 55 and 66— Admission. 

— ' E xcise officer zs not police-officer and admission 

to him zs admzsszbler-^Evzdence Act^ S. 25. 

Although under Burma Excise Act (V of I9l7) an 
Excise Officer has power of airest, search and granting 
bail he is not a police-officer and an admission made to 
him is admissible in evidence. (1907-9) U.B.R. 1, Held 
no longer good law. (Baguley, /.) MauNG San Myin 
V, Emperor. 

7 Rang. 771 = 121 I. C. 716 = 31 Or. L. J. 303= 
A.L.R. 1930 Bang. 49. 

— S. 64— Applicability. 

- B urma Habitual Offenders' Pestrzction Act 
{Burma Act IJ of 19I9) — Applzcabzlity. 

The Habitual Offenders’ Restriction Act should not 
be applied to persons against whom action is taken under 
S. 04* A of the Excise Act. A.I.K. 1926 Rang, l82, Foil. 
iHeald, /.) NGA Pa v, KiNG-EmpeROR. 

4 Rang. 455 = 99 I. 0. 349 = 28 Or. L. J. 141 = 
A. I. R. 1927 Rang. 98. 

BURMA EXPULSION OP OPPENDERS’ ACT 
(I OP 1926). 

— S. 2-B, (3) and (4)— Scope. 

Under S, 2-B, (3) azzd (4), persozz may become 

offender not by reason of convtctzon of offence. 

Under S, 2-B. (3) and (4) a person may become ttn 
offender not by reason of conviction of an offence, for it 
is well recognised law that orders under S, 118, Cr. P. 
Code, or under S. 7, Burma Habitual Offenders’ Re- 
striction Act are not convictions of offences. {Carr, /.) 
Emperor nga Po Sein Gyi. 

7 Rang. 266=119 1. 0. 213= 30 Or. L. J. 990= 
1929 Or. 0. 450 = A. I. R. 1929 Rang. 254. 

— S. 4 (1)— Applicability. 

^Wording of S, ^{1) restricts its applzcation to 

offenders under S, 2-B (1) and (2). 

Wording of S. 4 (1) restricts the application of the 
section to persons who are offenders under S. 2-B (1) and 
(2) and the section can have no application to a person 
who is an offender under S. 2-B (3) and (4). {Carr, /.) 
Emperor v, nga Po Sein Gyi. 

7 Rang. 266=30 Or. L.J. 990 = 119 I, 0. 213= 
1929 Or. 0. 460= A. L R. 1929 Rang. 254. 

— S, 4— Jurisdiction. 

— ■ - Neither District Magistrate nor High Court has 
jurisdiction to deal with person against whom order of 
restriction is passed under Burma Habitual Offenders' 
Pestriction Act, S, 7. 

Although a person against whom an order of restric- 
tion is passed under S. 7 is an offender and is liable 
under S. 3 to be expelled, the Act provides no machi- 
neiy for the enforcement of the liability and so neither 
the District Magistrate nor the High Court has any 
jurisdiction to deal with the matter under S, 4. {Carr, 
70 Emperor v, nga po Sein Gyi. 

7 Rang. 266 =30 Cr. L. J. 990 =110 1 0. 213= 
- 1929 Or. C. 450= A. I. R. 1929 Rang. 264. 


BURMA GAMBLING ACT (1899), S. 3. 

BURMA PERRIES ACT (II OP 1898). 

— S. 15— (as substituted by Amendment Act II of 
1916)— Offence under. 

Both points must be within limits foi' an offence 

under S. 25 or S. 27. 

Accused conveyed paddy from Taungmint-byaung, a 
point outside the ferry limits, to Kamyawgin, a point 
-within the ferry limits. 

Held, that on a proper construction of S. 15, if one of 
the two points, eicher departure or arrival, is outside two 
miles from the limits of a ferry, there can be no offence 
either under S. 25 or S. 27, In other words, both these 
points must be within the two miles limit. {Duckworth, 
7.) Mating Tha Gyan v. Emperor. 

1 Rang. 313 = 76 1. 0. 646 = 2 Bur. L.J. 125 = 
26 Or. L. J. 214= A. I.R. 1923 Rang 161. 

BURMA FOREST ACT (IV OP 1902). 

— S. 25— Selling timber. 

"S elling a house built with timber is not selling 
timber and is not an offence. 

The accused had some timber made over to him by 
one P, He also had some round logs of unreserved 
kinds, made over to him and in 1920 he got a saw pit 
license to enable him to cut up these logs. With the 
timber so obtained he built a house in 1920. In 1922 
he sold that house to one T, whereupon the Forest 
authorities came down upon him, and after he had re- 
fused to pay the fine asked for by them, he was prose- 
cuted and convicted. 

Held, that no offence was committed. {MacGregor, 
J,) nga po Myit V, King-Emperor. 

2Bur.L J. 12=811.0. 75=25 Cr. L.J. 587 = 
A. I. R. 1923 Bang. 143. 

— S. 64 (1)— Applicability. 

-Section 64 only applies to cases in which any 

person is convicted of a forest offence. {Baguley, /,) 
Maung Po Maung V, Emperor. 

26 Or. L.J. 322 = 84 I. 0. 646=3 Bur. L.J. 257 = 
A. I. R. 1925 Rang. 100. 

— R. 65— Contravention. 

^A contractor who removes fire- wood without 

paying royalty to the licensee commits an offence under 
R. 65, notwithstanding the fact that there is a dispute 
about the amount of royalty, {ffeald, J ) U THa v, 
MG. Tun Pru. 3 Bur. L. J. 198 = 84 1. 0. 352= 
26 Cr. L. J. 288= A.I.R. 1924 Rang. 382. 
— R. 88 (2) (Ui)"-Liability of Master. 

Use of hammer mark by servant of licensee zn 

contravention of rule 88 creates liability of master for 
conviction. 

Any use of the marking hammer by a licensee or by 
his servant in contravention of any rule under the Forest 
Act, renders the licensee liable to punishment either 
under the terms of the old license form No. 20 or new 
form No. 26, between which there is no difference in 
this respect. Impressing the property mark on timber 
other than in accordance with the rules and the license 
and any illegitimate use of the hammer mark is punish- 
able. Licensee can be held criminally liable for his 
servant’s breaches of the forest rules though it is not 
established that he had in some way authorised those 
breaches. (9 L, B. R. 112, Foil.) {HealdfJ.) MG. 
Twa Bwa V, Emperor. 

2 Bur, L.J. 214= 76 1 0. 867= 
25 Or. L. J. 275= A XR. 1924 Rang. 171. 

BURMA GAMBLING ACT (I OF 1899). 

— S. 3 (1)— Gaming-house. 

A house where instruments of gaming are kept 

for the profit of the owner of that house, is a common 
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gaming-house. 

PEROR. 


UDtter, /.) NGA NGWE KYI v. EM- 

6 Bur. L. J. 230 = 101 1.0. 659 = 
8A.I.0r.E. U2=28Cr. Ii.J. 483. 


— Ss. 3 (2) 11 and 12— “Gonnyin.** 

“Gonnyin” is a game of pure skill. The fact 

t \ at the ground was somewhat sloping cannot appre- 
ciablv alter the nature of the game. {Brown, /.) MG. 
Paw' Kyan Zan Mg. Yin and Su Kin v. Emperor. 

3 Bur. L. J. 166=86 I. C. 961 = 
26 Or. L. jr. 897= A,I.E. 1924 Bang. 378. 


--S. 3. sub-S. (2)— Machauk. 

Machauk, game of, is excepted under S. 3 (2), 

The game of ‘Machauk* or ‘Sparrow* is one of those 
•excepted under sub-S, (2) of S. 3. (May Oung, y.) AH 
Shein V. King-Emperor. 1 Bang. 303 = | 

76 I. O. 396=25 Or. L. J. 172= 
A. I. B. 1923 Bang. 214. 

— S. 7— Presumption under. 

Cr, P, Code, S. 103--TVitness helping actively in 

making search — Search is legal and presumption arises 
under 5’. 7. 

The object of the section is to ensure that searches 
are conducted fairly and squarely and that there is no 
"‘planting** of articles by the police. Therefore, where, 
before entering, the witnesses are given an opportunity 
of satisfying themselves that the police had nothing on 
their persons, the mere fact that the witnesses actually 
helped the police in making the search will not make the 
search one in contravention of S. 103 so as to destroy 
the presumption under S. 7, Gambling Act. Obiter 
dictum in 8 L. B. R. 38, Diss. (Maung Ba, Jf) EM- 
PEROR V. WUN NA. 103 1. 0. 557 =5 Bang. 291= 
28 Or. Ii. J. 701 = 8 A. I. Or. B. 391= 
A. L B. 1927 Baug. 241. 


— Ss. 11 aud 12— Sentence. 

Daing should be published much more heavily 

than ordinary gambler, 

A comparison of the maximum fines and the maxi- 
mum sentences of imprisonment under Ss. 11 and 12 
clearly shows that the dmng under ordinary circum- 
stances should be punished very much more heavily than 
the ordinary gambler. It is the daing who makes op- 
portunities for other people to commit offences under S. 
11 and not vice versa, (Baguley, Jf) EmPEROR v, 
Jan Maistry. 6 Bang. 666= 117 1. 0. 60= 

30 Or. L. J. 709= A. I. B. 1929 Bang. 30. 
— S. 12— Oonviction. 

’ " R eceipt of money from a winner on a single oc- 

caston is not enough for coftviction. 

The mere receipt of a sum of money from one of the 
players or from the winner on a single occasion would 
not be sufficient to prove an offence under S, 12 without 
evidence of other incriminating circumstances. (L^n- 
iaigne, /.) NGA SaN DuN v, KiNG-EMPEROR. 

2 Bur. Ii. J. 8=76 I. 0. 367 = 24 Or L. J. 933 = 
A. I. B. 1923 Bang. 144. 

— S. 12— Gaming-kouse. 

Knowin^y permitting house to he used as common 

gaming house — Evidence of knowledge is necessary. 

In order to justify a conviction under S. 12, there must 
be actual evidence of knowledge on the part of the 
accused and this knowledge cannot be presumed from 
the mere fact that the place had been kept as a common 
gaming-house for a month. (May Oung, /.) Ah LIN 
V, King-Emperor. 2 Bur. L. J, 6 = 76 1 O. 71 = 
24 Or. L. J*. 871= A. I. B. 1923 Bang. 141. 
— S. 16— AppUcabiUty. , 

B urma Habitual Offenders' Restriction Act, S, 3 

Cl). 


BtTBMA HABITUAL OPPENBBBS* BESTBIO- 
TION ACT (1919). 

S. 3 (1) of the Habitual Offenders’ Restriction Act 
does not apply to a case arising under S. l7 of the 
Burma Gambling Act. A.I.R. 1926 Rang. 182, Rel. on. 
(Otter, /.) NGA PAN E v, KING-EMPEROR. 

6 Bur. L. J. 228 = 101 1. 0. 666 = 28 Or. L. J. 490= 

8 A. I. Or. B. 138= A. I. B. 1927 Bang. 122. 
— S. 17— Scope. 

Burma Habitual Offenders' Restriction Act, 

S, 18 (1). 

The Habitual Offenders’ Restriction Act does not 
apply to persons proceeded against under S. 17, Gamb- 
ling Act. A. I. R. 1926 Rang. 182 and A. I. R. 1927 
Rang. 98, Rel. on. (Baguley, /.) EmPEROR v, MaUNG 
PO Sein. 7 Bang. 1 = 117 X 0. 255 = 

30 Or. L. J. 756 = 1929 Or. 0. 60 = 
A. I. B. 1929 Bang. 147. 
BUBMA GHEE ADULTEBATION ACT (VI OF 
1927). 

— S. 10 (6)— Adulteration. 

Whether ghee is to be deemed adulterated or not is 

question of law — Chemical Examiner is simply to sub- 
mit result of Ms analysis and Court is to draw infer^ 
ence therefrom. 

Whether the ghee is to be deemed adulterated or not 
is question of law and it is not a matter on which the 
chemical examiner should be required to express an 
opinion. What he has to do is to state the results of his 
analysis and leave the Court to determine whether on 
those results the offence charged is proved or not. (Carr, 
/.) narinjan Das v. Emperor. 

I. B. 1930 Bang. 311=1261. 0. 636= 
31 Or. L. J. 1065=1930 Or. 0. 243= 
A. I. B. 1930 Bang. 51. 

— S 11— Procedure. 

Cr, P, Code, S, l90 — Complaint charging two 

people in alternative cannot be accepted — Sanction to 
prosecute such people is wrong. 

It is wrong that any Court should accept a complaint 
which charges two people in the alternative and it is also 
wrong that an order sanctioning such a prosecution in 
the alternative should be pass^. (Carr, y.) NARIN- 
JAN Das V, Emperor. I. B. 1930 Bang. 311= 
126 I. 0. 635=31 Or. L. J. 1066 = 
1930 Or. 0. 243= A. I. B. 1930 Bang. 61. 
BUBMA HABITUAL OFFEKDEBS’ BESTBIO- 
TIOH AOT (BUB. ACT H OF 1919). 

— Applicability. 

Burma Excise Act (V of I9l7), .S', 6^- A, 

The Habitual Offenders’ Restriction Act should not 
be applied to persons against whom action is taken under 
S. 64-A of the Excise Act. A.I.R. 1926 Rang. 182, Foil, 
(Heald, y.) NGA Pa v. King-EmperOR. 

4 Bang. 466 = 28 Or. L. J. 141=99 I. 0. 349= 
A. L B. 1927 Bang. 98. 

— The Act does not justify the restriction of the 

accused to a particular local area for the pierpose of 
preventing him from going to Ms place of residence and 
business where he worries some of the residents of that 
place. 

Where the accused does not go out of the local area, 
in which he lives for the purpose of Oomraitting breaches 
of the peace in other local areas, but merely he worries 
certain people in the local area in which he lives, because 
he is a bully and where the only possible object in .tbe 
order restricting the accused to a particular area seems to 
be to deport him from a certain other place which is bis 
place of residence and bu^ness because he h^ made 
himself obj^tionable to <^ain resident pf, tlju^ 

, and where no useful public purpose would |>e 
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BTOMA BABITXTAIi OPFENDEBS’ BESTBIC- 
TION ACT (1919). 

an order expressly prohibiting him from moving into 
other areas where he would not be likely to do any 
harm, or by such operation of such an order in presum- 
ably curtailing his means of livelihood it is open to ques- 
tion whether this is the class of cases to which the Burma 
Habitual Offenders’ Restriction Act, 1919, is intended to 
apply. (JLentaigne, /.) PARSODAN v. KmperOR. 

26 Cr. L. J. 417= 85 I. 0. 33= 
2 Bang. 624 = A. I. B. 1925 Bang. 69. 

— ^Pxocednie. 

■ Usual rtdes of procedure and emdence apply 

except modifications suggested by Cr. P. Code, .S'.!!? (4). 

The idea that in cases under this Act the ordinary 
rules of Criminal Procedure and of evidence are abrogat- 
ed, is entirely erroneous. In proceedings under the Act 
it is not everything that may be proved by evidence of 
general repute. The ordinary rules of evidence apply 
with such modification only as is made in S 117 (4) of 
the Code of Criminal Procedure which is made applicable 
to the Habitual OfiEenders’ Restriction Act by S. 4 of 
that Act. (Carr, /.) SaN BUN v. EMPEROR, 

26 Cr. L. J. 395 = 84 1. C. 939 = 2 Bang. 641 = 
A.I.B. 1925 Bang. 112. 

— S. 3 (1)— Applicability. 

— ■ “ B urma Gambling Act (JBurma Act XVII of 

1899). i*. 17. 

S. 3 (1) of the Habitual Offenders’ Restriction Act j 
does not apply to a case arising under S. 17 of the 
Burma Gambling Act. A.I.R. 1926 Rang. 182, Rel. on. 
(ptter, /.) NGa Pan E v. Emperor, 

6 Bur. Ii. J. 228=101 1. C. 666= 
28 Or. L. J. 490 =8 A. I. Cr. B. 138 = 
A. I. B. 1927 Bang. 122. 
— -Ss. 3, 7 and 18— Bestriction. | 

-Order of restriction under — When may be pass- 


ed. 

The Act makes no provision for taking a bond and 
for demanding sureties. Ic merely provides for an order 
of restriction. The order cannot be passed except in 
those cases in which the Magistrate could have acted 
under S. 110 of the Cr. P. Code and unless the person 
restricted has adequate means of earning his livelihood 
in that area. Violation of such an order is punishable 
under S. 18 of the Act. (Robinson, /.) EmperOr v. 
PO Mya, 13 Bur. Is. T. 155= 10 L. B. E. 274= 
61 1.0. 1006= 22 Cr, Ii. J.477 (Bang,). 

— S. 4, Proviso (a>— Bestriction. 

Term during which the proposed restriction is 

intended to last must be stated in the preliminary order 
required under S. 112 of the Cr, P, Code, 

Proviso (et) to S. 4 makes it essential that the preli- 
minary order required under S. 112 of the Code of 
Criminal Procedure ,set forth the substance of the 
information received and shall state the term during 
which the order of restriction shall be in force. If the 
additional requirement as to the terra during which a 
proposed restriction is intended to be in force, is not 
specified in such preliminary order, no order under S, 7 
of the Act should be passed. (Lentaigne, J,') ParSO- | 
i>an V, Emperor. 26 Or. L. J. 417= 85 1.C S3 « 

2 Bang. 624= A.I.B. 1925 Bang. 69. 
— S. 7— Evidence. 

— General repute — Evidence of policemen and head- 
men is not insufiddent — Cr, P, Code, S, 110, 

The rule, that in order to satisfy himself that an 
accused’s general repute is that of an habitual offender 
of one df the types mantioned a Magistrate should 
require iribre evidence than that of policemen and village 
authoriti^^k not a rule of law and a Magistrate must, 


BTJBMA HABITUAIi OFFEOTEBS’ RESTBIO- 
TION ACT (1919), S. 7. 

in each case, weigh the evidence and decide as to its 
sufficiency. 2 L.B.R. 166, Ref. and Expl. (May Oung, 
/.) Nga Pan Yin v. Emperor. l Bang. 447 = 
2 Bur. L. J. 163 = 76 1.O. 709 = 25 Cr. L. J. 245 = 
A.I.B. 1924 Bang. 22. 

— S. 7 (a)— Illegality. 

Surety bond under S, 118, Cr, P, Code — Doitble 

order wider both Act is illegal. 

Where a bond has been executed by an offender, 
with sureties under S. 118, Cr. P. Code, it is illegal to 
pass an order against him under the Habitual Offenders’ 
Restriction Act. (MacGregor, /,) Pan ZYAN v. KING- 
Emperor. 1 Bur. L. J. 257 = 73 1. C. 975= 

24 Cr. L. J. 735= A.I.E. 1923 Bang. 134. 
— S. 7— Irregularity. 

Omission to state the period of restriction in the 

preliminary order as required by S, 4, Proviso (a} — 
Omission is an irregularity curable by S. 537, Cr P 
Code. ' 

Omission to state the period of restriction in the pre- 
liminary order does not render the whole proceeaing 
void. [2 R. 524, Dist.] It is only an irregularity cura- 
ble by Upper Burma Criminal Justice Reg., Chap. XV 
(jOarr, J.) MaUNG Thwe v, EmPEROR. 

26 Cr.L.J. 1391=891.0. 527= 3 Bang. 74= 
A.I.R. 1925 Bang. 214. 

— S. 7— Jurisdiction. 

Burma Expulsion of Offenders Act, S. A — Nei- 
ther District Magistrate nor High Court has jurisdic- 
tion to deal with person against whom order of restric- 
tion is passed under S. 7. 

Although a person against whom an order of restric- 
tion is passed under S. 7 is an offender and is liable 
under S. 3 to be expelled, the Act provides no machinery 
for the enforcement of the liability and so neither the 
! District Magistrate nor the High Court has any jurisdic- 
tion to deal with the matter under S. 4 (Carr /) 
Emperor, v, nga Po Sein Gyi. 7 Bang. 266= 
1191. 0. 213=30 Or. Ii. J. 990=1929 Or.O. 450= 
A.I.B. 1929 Bang, 264. 

— S. 7— Procedure. 

Procedure laid down in Cr. P, Code, S. 117 „ 

with necessary modifications and additions must be fol- 
lowed ifi taking preventive action. 

The same procedure as is laid down in the Cr, P. 
Code, S. Il7, with necessary modifications and addi- 
tions, must be followed where it is intended to take- 
preventive ■ action under S. 7 of the Burma Habitual 
Offenders’ Restriction Act (1919). (Lentaigne, /.) 
PARSODAN V, Emperor. 2 Bang. 524= 

26 Or.L.J. 417=85 I. 0. 33=A.I.R. 1925 Bang. 69. 
— S. 7— Bestriction. 

Bt^rma Opium Law Amendment Act (Burma Act,. 

VII of Person placed on security under, 

cannof proceeded against under S, 110, Cr. P. Code. 

A person who earns his living in whole or in part by 
unlawful sale of opium, can be placed on security under 
S. 3, but an order of restriction cannot be passed under ^ 
S. 7 on those grounds. 2 Rang 6 I, Dissented from. 
(Carr and Duckworth, //.) EMPEROR v. NgA KYAN 
Hla. 4 Bang. 123=98 1.0. 714=6 Bur.L,J.78= 
27 Or.L.J, 1402= A.I.B. 1926 Bang. 182. 

— ^ Ho power to call for security bond or to order 

person to make two reports to Police and to viliqge^ head- 
man exists. 

There is no provision for ordering execution of a 
security bond under the Act. Wher^ stich Offender is 
restricted to another village than his own, it must be*' 
proved that he will be able to earn his livelihood at that 
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BtTRMA HABITUAL OFPBNDERS’ BESTEIO- 1 
TION ACT (1919), S. 9. 

village. A double report both to the PI madman and 
the Police is not called for under the Act. lO L. B. R. 
274, Foil. {Duckworth, /.) KiNG-EMPEROR v, NGA 
Kala. 1 Bur.L.J. 36=73 I.C. 157 = 24 Cr.L.J. 541= 

A*1>E. 1923 Bans* 68. | 

— S. 9— Conviction. 

To be old offender ts not a sufficient ground for 

coTwiction. 

The mere fact that the accused is “an old offender” is 
not a ground on which a restriction order can be passed 
under S. 9. {Carr, /.) NGa PO Than v. EmpeROR. 
26 0r.L.J. 1344 = 89 1.0. 320 = 3 Bang. 156= 
A.I.B. 1925 Bang. 277. 

— S. 9— Illegality. 

Addition o f term to sentence under S. l8 is not 

authorised, 

S. 9 does not authorize the addition of a term of res- 
triction to the sentence in the case of a conviction under 
S. 18. {Carr, /.) NGA THA BaY v. EMPEROR. 

26 Or. L. J. 1359=89 I.C. 399 = 3 Rang. 167 = 
A.I.B. 1925 Bang. 279. 

— Ss. 10 and 2— Illegality. 

•‘ P olice Defartment Notification No, 280, dated 

l7th November, I9l9, Rr, 3, 5 ^aiid 6 — Order confining 
person to his own house at night is illegal — Accicsed 
must be able to eai'n his livelihood within area of restrtC" 
tion. 

An order confining a man to the four corners of his 
own house at night is not a proper order under the pro- 
visions of the Acr. The narrowest limits of restriction 
should be the village of the man concerned or the 
limits of the village to which he is restricted, as the 
case may be. If in order to obtain leave from the 
Police Station Office the person would have to leave his 
village tract, and thereby offend against the order this 
is contrary to the spirit of R. 5 of the Notification. The 
Magistrate must satisfy himself that the accused is able 
to earn his livelihood within the area of restriction. 
{Duckworth, J,) NGA Ba SEIN v. KiNG-EMPEROR. 

11 L.B.B. 383 = 73 I. 0. 175= 1 Bur. L. J. 177= 

• 24 Or. L. J. 559 = A.I.B. 1923 Bang. 102. 

— S. 13— lUegality. 

Section cannot be relied on as justifying a Sub- 

Divisional Magistrate tn not complying with the provi- 
sions of S, 4, Prov, {d) of the Act, when taking preven- 
tive action against a person under S. 7 of the Act, 
Where a Sub-Divisional Magistrate takes preventive 
action against a person under S. 7 of the Act without 
complying with the provisions of S. 4, Prov. (a). S. 12 
of the Act, 1919, cannot be relied on as justifying the 
special procedure of the case, because the' District 
Magistrate is the only Magistrate empowered under 
that section and even the District Magistrate cannot 
intervene in a case unless there has been a proper preli- 
minary order and unless the Sub-Divisional Magistrate 
has also previously passed his order under S, 118 of the 
Cr.P. Code. In such a case, it would be the duty of the 
District Magistrate to have some good reason for the 
change over to the Burma Habitual Offenders* Restric- 
tion Act, I9l9; and Rule 12 of the Rules framed under 
that Act indicates the class of reasons which would jus- 
tify such a change, {j^entaigne, Jf) ParSODAN v 
Emperor. 26^ Or.L. J. 417 = 85 1.C. 83 = 

2 Rang. 524=A.I.B. 1925 Bang. 69. 
*~S. 18 Cl)— AppUcabilltjf. 

^The Habitual Offenders*- Restriction Act does 

not apply to persons proceeded against under S. 17, I 
Gambling Act. A.T.R. 1926 Rangv 182 and A. i. R, 
1927 Kang. 98, Rel. on, 'The facts are <dear -frOm the 
following report of the District Ma^strate of PrOffie.^ 
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BURMA LAND AND, REVENUE ACT (1876), 
B. 69. 

{Baguley, /.) EMPEROR v, MaUNG PO Sein. . 

7 Bang. 1 = 117 1.O. 255=30 Or.L.J. 755= 
1929 Or. C. 60=A.I.B. 1929 Bang, 147. 
— S. 18 (2)— Interpretation. 

Accused absent fram ike tract — Exclusion of 

that period is not allowed, 

S. 18 (2) provides only that a period of imprisonment 
under S. 18 (1) is to be excluded in computing the 
period for which the order of restriction shall remain in 
force. It does not allow of the exclusion of any period 
during which the accused has been absent from his tract 
in contravention of the order or of any period during 
which he has been under trial. {Carr, /.) NGA Tha 
Bay z/. Emperor. 26 Or. L. J. 1359= 89 I.d. 399= 
3 Rang. 167= A.I.B, 1925 Bang. 279. 
BURMA LAND AND REVENUE ACT {11 OF 
1876). 

— -B. 69— Illegality. 

P lanting of rubber trees on waste land — Subse- 
quent notification as grazing ground— Order for removal 
of trees and conviction under rule 69 are illegal. 

The petitioner planted rubber trees on State waste 
land pending his application for a grant in anticipation 
and paid assessment thereon. The grant was refused 
and the land notified as a grazing ground whereupon 
petitioner applied for refund of the revenue paid by 
him. The Deputy Commisrioner passed an order that 
the petitioner do vacate the land and remove the rubber 
trees and the revenue paid would be refunded 
when petitioner vacated. Petitioner failed to remove 
the trees and was prosecuted under R. 69 and fined for 
occupying a finally demarcated grazing ground and 
convicted on his admission that the rubber trees planted 
by him were still on the land. 

Held, that R. 69 did not empower the revenue aniho- 
rities to order petitioner to remove the trees he had 
planted and the mere fact that the trees remained on 
the ground did not constitute occupation of the grazing 
ground, and that the Magistrate’s order that the rubber 
trees must be cut down, root and branch, within a 
month was without jurisdiction and must be set aside. 
{ffeald, /.) MAUNG PE v. EMPEROR. 

3 Bur. L. J. 73 = 25 Cr. L. J , 1264= 
82 1. C. 272= A, I. B. 1924 Bang. 289. 
— 69— Procedure. 

Use of grazing ground for purposes other ^ them 

grazing — Proof as to the ground demarcated and 
marked with boundary posts must be strict — Procedure 
indicated. 

It is essential in all prosecutions under R. 69 that 
there should be evidence not only that tlie ^ gr^li^ 
ground has been allotted but also that it has feen^nally^ 
demarcated ; that is that the boundaries ' have ii^in 
clearly marked with permanent -posts Or visible mafe 
of some kind, so that there is no room for mistake as 
to the limits of the grazing ground. 

The proper procedure in such cases is fOr the Land 
Records Officer to file in each case alongiivith his com- 
plaint or report a map showing the relevant boundaries 
of the grazing ground with the demarcation marks and 
the area alleged to be occupied by thef accused within the 
grazing ground, and for the Court to take evidence that* 

! the graang ground has befen allotted aud demarcated 
I and that the allegeki trespass been* committed. The 
I evidence of the Land Records 'Officer' on all these points 
is of course important, as would be also that of the 
village headman. {ffeaM,^'p,) MAUNG THAE«r' 
KlN6-iawPERdfe. 6 J. 0. 895- 

; ' 28’%. Kf jies «7 A. I. Or. B. 2M: *= 

■ t a .1 A ^ 15 1927'Bailg:. 69. 
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BTJEMA I.AND AND REVENUE ACT (1876), 

B. 107. 

— E. 107-G— LiaDUity. 

Brickmaking — Digging clay without license — 

Owner of land — Supply of labour '^Liability for. 

The accused contracted to dig clay and supply labour 
to another person for the purpose of^making bricks with- 
out a license. Bricks were actually made without a 
license. Held^ that the owner of the field who engaged 
the contractors was liable, but that the accused were not 
guilty under R. 107-G of the Lower Burma Land and 
Revenue Act. {Heald^ /.) KabUDIN v. EmpeROR. 

3 Bur.Ii. J. 145=841. C. 329 (1)= 
26 Cr. L. J. 265 (Bang.). 

BURMA (LOWER) COURTS ACT (DVEPERIAL 

ACT VI OF 1900).| 

—Jurisdiction. s e * 

Burma — Military Police Act<, S. 6 (b) — Offence 
under in Rangoon is triable only by Chief Court csnd 
not by Adjutard. 

A sepoy of the Rangoon Military Police Battalion was 
tried for assaulting a seruor officer with a “ Kukri” 
before the Adjutant of that Battalion and convicted 
and sentenced to two years under S. 6 (3) of Burma 
Military Police Act. 

Held^ that under the provisions of the Lower Burma 
Courts Act of 1900 such offences would be triable by 
the Chief Court. Therefore the Adjutant in trying the 
case to the finish did so without jurisdiction and his 
proceedings were void. {Maung Kin^ /.) EMPEROR 
V. Rambahadur Rai. 26 Cr. L. J. 623 = 

2 Bur. L. J. 21= 81 1. C, 111= 
A. I. R. 1923 Rang. 139. 

BURMA (LOWER) VILLAGE ACT (IMPERIAL 

ACT ni OF 1889). 

— FoliceOfficer. 

•'^ ' E vidence {Act 1 of 1872), S. 25 — Village 
headman is not a 'Police Office^'* though invested with 
power of arrest. 

The mere bestowal on a village headman of some 
powers of arrest as are given to a police officer does not 
make him a police officer any more than it makes 
a Magistrate a police officer, A confession, there- 
fore, made to him is not inadmissible in evidence, 
but the weight to be attached to such confession will 
depend on the circumstances of the case and the part 
he has taken in the elucidation of the crime. 1 L.B.R. 
65, Affirmed, (young, Offg. C. Heald and May 
Oung, //.) NGA MYIN V, KING-EMPEROR. 

2 Rang. 31=811. 0. 540=3 Bur. L. J. 11 = 

25 Or. L. J. 924= A.I.R. 1924 Rang. 245 (F.B.). 

BURMA MILITARY POLICE ACT (IMPERIAL 

ACT XV OF 1887). 

6 cb)— Jurisdiction. 

Offence under ^ in Rangoon is triable only by 
Chief Court and not by Adjutant’-^-^Zawer Burma 
Courts Act (1900), 

A sepoy of the Rangoon Military Police Battalion 
was tried for assaulting a senior officer with a 
“Kukri” before the Adjutant of that Battalion and 
conricted and sentenced to two years under S. 6 (Jf) of 
Burma Military Police Act. 

Heldy that under the provisions of the Lower Burma 
Courts Act of 1900 such offences would be triable by 
the Chief Court. Therefore, the Adjutant in trying the 
case to the finish did so without jurisdiction and his 
proceedings were void. (Maung RTin, J.) King-Em- 
PEROR v,i RAMBAfiADUR RAI. 2 BUT. L. J. 21 = 
811. C. 111=25 Or. L. j: 623 = 
A. I. R. 1923 Rang. 139. 


BURMA MUNICIPAL ACT (1898), S. 142. 

BURMA MOTOR VEHICLES RULES. 

— E. 16— Negligence. 

——7’ 0 pais tram-car on right hand side is prima 
facie negligent. 

Except for reasonable cause a. tram-car must be 
passed on the left side : the proviso in R. 16 merely 
allows a special exception to the general rule. To pass 
it, therefore, on the right side is prima facie negligent 
since the sudden appearance of a vehicle from behind a 
tram-car on the unexpected side is a fruitful source of 
accidents. (Doyle, J.) AHMED v, KING-EMPEROR. 

6 Bur. L. J. 76=101 1. 0. 660 = 
28 Cr. L. J. 484= A. I. R. 1927 Rang. 149. 
— R. 26 (3)— Negligenee. 

Motor Vehicles Act (VIII of 1914), S. 16. 

Owner of a motor-car is not criminally liable for 
negligence of the driver in driving the car without 
properly illuminated rear light, if the owner has made 
provision for such illumination. 36 C. 4l5, and 45 C. 
430, Dist. (May Oung, /.) MahOMED SURTY v. 
King-Emperor. 1 Rang. 600=76 1. C. 564= 
2 Bur. L. J. 201=25 Or. L. J. 196= 
A. I. R. 1924 Rang. 63. 
BURMA MUNICIPAL ACT (HI OP 1898). 

— Ss. 92(4) and 180— Building. 

"N otice under — Whether wall is a '‘'buildinff'* 

depends upon mischief aimed at by the Act. 

There is no definition of the word “building” in the 
Act or the bye-laws thereunder and the question must 
therefore be decided 'with reference to the mischief 
aimed at by the Act. The erection of a mere fence or 
boundary wall is not an offence under the Burma 
Municipal Act. But where such a wall is built so as to 
enable the occupier of the main house to use the 
enclosed area as part of his habitation and not merely 
as a boundary or fence it comes within the definition 
of a “building” and disobedience to an order or direc- 
tion to dismantle the same is an offence under the Act. 
(Maung Kin, /.) KaLOO KhaN v. M. A. RaHIM. 

1 Bnr. L. J. 102= 24 Cr. L. J. 732= 
73 1. C. 972=A. 1. R. 1923 Rang 65. 

S. 121 — Committee is empowered to have reason- 
able access to the lairds for its servants for scavenging 
purposes. 

Section 121 empowers the Committee to require an 
owner to allow the servants of the Committee reasonable 
access to or passage over his land for scavenging pur- 
poses, whether these purposes concern the land in ques- 
tion or other land. 1 U. B. R. 230, Foil.; Cr. R. No. 
1333 of 1909, Diss. from. (Heald, /.) King-Emperor 
V. Ma Nit. 4 Rang. 423 = 99 1. C. 839 = 

28 Cr. L. J. 131= A.I.R. 1927 Rang. 60. 
— S. 142— Bye-law No. 5-S» 2 (6)— Construcstion. 
—7’ 0 attract the application of the bye-law, some 
part of the building must be used in common. 

If a building is divided into separate and independent 
dwellings or tenements and those dwellings or tenements 
are such that the occupants of them do not to any 
extent use or occupy the building as a whole in common 
then even if separate tenements or some of them are 
actually used as lodging house, the building as a whole 
does not thereby become a lodging house and only 
those separate and independent tenements which are 
used as lodging houses need to be registered 
and licensed. Note to S. 2 says that the buildings 
commonly called “tenement lodging houses” should be 
brought within the operation of the lodging house rules 
if they have kitchens,, privies or other conveniences, in 
common, that is, if the building as a whole is occupied 
to any extent in common by the tenants of the sq)arate 
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BUEIVIA OPIUM LAW AMENDMENT ACT 
C1909), S. 3. 

tenement, but that they do not come within the opera- 
tion of the lodging house rules if each tenement is 
entirely independent and provided with its own kitchen 
and privy, that is, if the building as a whole is not oc- 
cupied to any extent*in common by the tenants of the 
separate tenements. If a building as a whole 
is let in lodgings or otherwise occupied to any extent in 
common by members of more than one family, then it 
is a lodging house and is subject to the bye-laws. If there 
is no such common occupation of the building as a whole 
but there is such common occupation of a particular 
part of it, then that particular part is a lodging house 
but the building as a whole is not a lodging house. If 
neither the building as a whole nor any part of it 
separately is occupied to any extent in common by 
members of more than one family, neither the building 
nor any part of it is a lodging house. {Heald^ /.) 
Emperor v. P. D. Seth. 2 Bur. L. J. 298= 

26 Or. L. J. 1136=81 1. O. 960= 
A. I. E. 1924 Bang 109. 

BURMA OPIUM LAW AMENDMENT ACT 
(BURMA ACT VH OP 1909). 

— S. 3— Interpretation. 

Cr. P. Code, S. 110. 

The effect of S. 3, Burma Opium Law Amendment 
Act, is to introduce an additional ground on which 
S. 110 of the Code can be applied. (A/hy Oun£^, /.) 
King-Emperor v. nga kyaung. 2 Rang. 61 = 
81 1. 0. 646=3 Bur. L. J. 17=26 Or. L. J. 930 = 
A. I. R. 1924 Rang. 244. 

— S, S^Procedure. 

Person placed on security under, cannot be pro'’ 

seeded against under S. 110, CrJ^, Code^Burma Hdbu 
iual Offenders' Restriction Act {Burma Act II of 1919), 
.S'. 7. 

A person who earns his living in whole or in part by 
unlawful sale of opium can be placed on security under 
S, 3, but an order of restriction cannot be passed under 
S. 7 on those grounds. 2 Rang. 61, Diss. from. {Carr 
aftd Dticktvorth, //.) EMPEROR v, NGA KYAW HLA. 
4 Rang. 123=6 Bur. L. J. 78 = 27 Or. L. J. 1402= 
98 I. 0. 714= A. I. R. 1926 Rang. 182. 

BURMA PROCESS FEES ACT (I OF 1910). 
—Procedure. 

Cr. P, Code, Ss, 252 and 257 — Non^cognizahle 
warrant case — Process^fees not paid — Court is not hound 
to summon witnesses. 

In a non-cognizable warrant case the Court is not 
bound to summon witnesses for the prosecution or the 
defence under Ss. 252 and 257 if the party at whose 
instance or in whose interest the process is issued does 
not pay process fees as required by Rr. 17 and 18 of the 
Process Fees Rules made under the Burma Process Fees 
Act, 1910. Ss. 252, 256 and 257 of the Code must be 
read as subject to the rules made under the Burma Pro- 
cess Fees Act, 1910. 16 Mad. 234, Dist.; A. I, R. 1926 
Rang. 13, Overruled, {Rutledge, C. Carr and 
Chari, //.) Emperor v, Tha Shwe. 

4 Rang. 146 = 98 1. C. 708 = 
6 Bur. If. J. 90 = 27 Or. L. J. 1396= 
A. X R. 1926 Rang. 164 (P.B.). 

BURMA RURAL RELF-COVERNldENT ACT 
(IV OF 1921). 

— S. 12— Bye-laws. 

Abetment of breach of byelaws is not offence 
under Pencd Code, S. 109. 

The abetment of a breach - of the bye-laws framed by 
a District Council under the .authonty of the Burma 
Rural SelfrOovemment Act is i not punishable under 
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BURMA VACCINATION LAW (AMENDMENT) 
ACT (1909), S. 4. 

S. 109, 1. P. C., as it is not an abetment of an offence 
within the meaning of that section. 23 P. R. 1894 Cr., 
Rel. on. {Mya Bu, /.) Ma Khwet Kyi v, EMPEROR. 
6 Rang. 791=30 Cr. L. J. 609 = 116 1. O. 664 = 
12 A. I. Or. R. 307= A. I. R. 1929 Rang. 76. 
BURMA SALT ACT (H OF 1917). 

— Ss. 9 (c) and 14— Rules under Rr. 41 and 42— 
Scope. 

— -Rules 41 and 42 under the Salt Act by impli- 
cation make the removal of salt without a pass illegal. 
{Chari, /.) NGA YOK O v, KING-EMPEROR. 

6 Bur. L. J. 220 = 101 1. 0. 496 = 
; 28 Cr. L. J. 464= A. X R. 1927 Rang. 120. 
BURMA TOWNS ACT (HI OF 1907). 

— S. 7— Headman. 

To provide coolies to take out a Deputy Commis 

sioner’s letters from his headquarters does not form a 
part of the ordinary duty of a ward headman. {Heald, 
A^ J. C.) Emperor v, nga Po Sin. 

(1920) 3 U. B. R. 234= 
60 X C. 63=22 Or. L. J. 207 (Rang.). 

— S. 9 (2)— Headman. 

Refusal to convey letters not illegal — Ordinary 

duties of headman. 

If a person residing within a ward is requested by the 
headman to convey letters to the Deputy Commissioner’s 
camp and he fails, he is not guilty under S. 9 (2) as to 
provide coolies to convey such letters is not a part of 
the ordinary duty of the headman, {Heald, A. J. C.) 
Emperor v. nga po Sin. (1920) 3 U. B. R. 234= 
60 I. C. 63=22 Cr. L. J. 207. 
BURMA (UPPER) CRIMINAL JUSTICE RE- 
GULATION (V OP 1892). 

— S. 16— Interference by the Jndicial Commis- 
sioner. 

—Under S. l5, the Judicial Commissioner will not 
interfere with the order of a District Magistrate^ though 
procedure is irregular unless it has caused failure of 
justice. {Heald, A. /. C.) NGA SaN DUN EMPER- 
OR. 22 Or. L. J. 309 = 60 X 0. 997= 

(1920) 3 U. B. B.270. 
BURMA (UPPER) RUBY REGULATION (XH 
OF 1887). 

— S. 8— Application of. 

When an offence under S. 6 has been committed, 

S. 8 should be applied even though the purchaser of 
the stone might have acted bona fide. {Duckworth, 7*-) 
Maung Po LON V, Emperor, 26 Or. L J. 289 = 
84 X 0.433=3 Bur, L J. 168=2Rang. 321= 
A. I.R. 1926 Rang. 12. 
BURMA VACCINATION LAW (AMENDIdENT) 
ACT (I OF 1909). 

— S. 4 and S. 13— Vaccination, 

— Child ctbove six months — Parent refusing to 

allow child to he vaccinated — Conmction under S. 13 is 
unstcstainahle — Procedure must he followed as laid 
down in Vaccination Act {XIII of 1880), Ss* 17, 18 
and 22, 

In Burma Act I of 1909, S. 4 is the only provision 
under which vaccination of a child can^ bei ordered and 
that section applies only if the child is under six months 
of age and had been exposed to infection. There is no- 
thing in Burma Act I of 1909 to authorise any oflacer to 
require the parent of a child over six months of age to 
have it vaccinated. In such cases S. 9,' Vaccination Act 
(Xin of 1880), would apply and then the procedure 
prescribed in 17, 18 22 must be foUowed. Con* 

viction of a person under,*3. 13 (1), Burms^ Vac<%a^n 
1 Act, for refu^g to allow his child to beyaqomatedicark- 
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BTTBMA VIlrlAGE ACX (1907). 

not be sustained. (Carry EMPEROR MaUNG 
Ba Win- 7 Bang. 14 « 117 I. 0- 246 = 

30 Or. L. 750 « 1929 Or. 0. 68== 

A. I. B. 1929 Bang. 150. 

BTJBMA VUiLAGE act CVI of 1907). . 

—Police OflSlcer. 

Evidence Acty S, 25 — Village headman is not a 

police officer though invested with power of arrests 

The mere bestowal on a village headman of some 
powers of arrest as are given to a police officer, does not 
make him a police officer any more than it makes a 
Magistrate a police officer. A confession therefore made 
to Mm is not inadmissible in evidence but the weight to 
be attached to such confession will depend on the cir- 
cumstances of the case and the part he has taken in the 
elucidation of the crime. 1 L. B. R. 65, 'Affirmed. 
(Youngy Ofg. C. Heald and May Oung, JJ,) NGA 
MyiN V, Emperor. 2 Bang. 31=81 1 0. 540 = 
3 Bur. L. J. 11=25 Or. L. J. 924= 
A.I.B. 1924 Bang. 245(F.B.). 

— S. 12— Disobedience. 


BTOMA VILIiAaB ACT (1907), S. 28. 

authorities had not been given any notice and a robbery 

took place. ■, r , , 

Heldy that though the troupe was composed of local 
amateurs the offence was committed under the section. 
(Maung Ba, /•) EMPEROR v. NGA THAN GYAUNG. 
27 Or. L. J. 342=92 1. 0. 854 =4 Bur. L. J. 145= 
3 Bang. 614= A. I. E. 1925 Rang. 375. 

— S. 23— Eevision. 

-Deputy Commissioner as such cannot revise order 


of cofivictio 7 t for an offence under the Act or rules there- 
under. 

The conviction and sentence of a person for an offence 
made punishable by the Act or rules made under it is 
not “an order made under this Act.” ^ Nor is a Magis- 
trate, when exercising his iurisdiction as such, ‘ an 
authority subordinate to the Deputy Commissioner” and 
therefore an order of conviction for such an offence can- 
not be revised by the Deputy Commissioner as such. 
(Carry /-) EMPBROR v, MUTU ALAGI. 

6 Bang. 108 = 10 A I. Or. B. 400 = 110 I. C. 102 = 


oQ r*,* T. .T 


Disobedience of Thugfs order to reap for re- 
venue purposes is an offence. 

The reaping and measuring of paddy, for the purpose 
of revenue assessment, is a public duty within the mean- 
ing of S. 12, and it is an offence under the Act for a 
villager to refuse to complj with a requisition of the 
headman to assist Mm in such work. (Duckworthy J.) 
Pan Bu V. Emperor. 11 L. B. B. 412= 

77 1. 0. 419=1 Bur. L, J. 150=26 Or. Ii. J. 371« 
A.IB. 1923 Bang. 81. 

— S. 19 -Disobedience. 

Disobedience of order to remove to anothor site is 

no offence. 

Refusing to obey an order given to the accused by the 
headman to remove to another site, which had been 
provided for them, is not an offence under S. 19. 
(MacColly A, J, C,) Emperor v, Nga Sein. 

4 XJ. B. B. 127=76 I. 0. 1039=25 Or, I*. J. 319 = 
A. I. B. 1923 Bang. 132.! 

20-A— Beceiving in pawn. 

I — ^ Eules under — Receiving an article in pawn with- 

out a licence is not o^ence. 

Sec. 20- A and the rules under it do not create any 
such offence as that of receiving an article in pawn 
without a licence. What they do- make punishable is 
the carrying on of the business of a pawn-broker. 
(Carry /.) EMPEROR v, MUTU ALAGI. 

6 Bang. 108= 10 A. 1. Or. B. 400 =110 1. 0. 102= 
29 Or. Ii. J. 646 = A. I. B. 1928 Bang. 158. 

— 8.21(1) ($.)'-^OffenceTmd'er. - 

-The word as used in the Burma ^Tillage 

Act means only ^^anyein pwes^^ , performed for profit, or 
by travelling troupes who tour for the purpose of per- 
forming such pwesy and does not include the other per- 
formances to which the term is loosely applied in the 
BurMese language. (Maung Kin^ /.) EMPEROR 
Ma Le. 13 Bur. L. T. 243 = 63 1. 0. 866 = 

. . 22 Or. L. J. 706. 

21-A— Pwe. 

included performance for public entertain- 
ment — Entertainment at an Ahlu comes within the sec- 
tion and hMing Ahlu without permit is an offence, 

Pwe ordinarily includes a theatrical or dramatic per- 
formance held for public entertainMent whether on pub- 
lic or private property. The object of r^mring a per- 
mit is to ensure that the authorities get timely notice to 
arrange for precatitiohm:y measures. Where per for tn- 
axme was^for public entertainment at an ahlu and the 


^Order of Deputy Commissioner y if wrongy can be 


et aside by High Court (Obiter^, 

It is the duty of the High Court, and within its 
>awers, on the matter being brought to its notice, to 
leclare that an order of the Deputy Commissioner 
‘ven though he is not a criminal Court, is of no effect 
f it is wrong. (Carry /.) EMPEROR v. MUTU 
\LAGI. 6 Bang. 108 = 10 A. 1. Cr. B. 400= 

110 1. 0. 102 = 29 Or. L. J. 646 = 
A. I. B. 1928 Bang. 158. 

28— Procedure. 

Offence within the Act must be prosecuted under 

ihe authority of Deputy Commissioner but not other 
offefices, 

A village headman is protected by S. 28 of the 
Village Act to this extent that he cannot be prosecuted 
for an act or omission punishable under S. 10 of 
the Act or for an abuse of Ms power similarly punish- 
able, even though such act or omission or such abuse of 
power is punishable under the Indian Penal^ Code or 
some other law. unless the prosecution is instituted by 
order of or under authority from, the Deputy Commis- 
sioner, The village headman has no power to cause 
hurt to or insult another person and there appears to be 
no reason why a Magistrate should not enquire into the 
charges brought against the headman under Ss. 323 
and 504 of the Indian Penal Code. 1 L. B. R* 336, 
Foil. (Saundersy /.C.) NGA TUN LIN KING-EM- 
PEROR. 4 D.B.B. 101 = 73 I. 0.325= 

1 Bur. L. J. 245 = 24 Or. D, J. 581= 
A. L B. 1923 Bang. 27. 

— S. 28— Scope. 

Does not apply where Magistrate takes cognizance 

of off ence of his own motion' under Cr, JP, Codey S, 190 

( 1 ) (^). 

The terms of S, 28, Burma Village Act, must be 
strictly construed. The section applies only to the 
entertainment of a complaint and does not impose ^y 
restriction upon the prosecution of a headman if thfe 
prosecution is instituted otherwise than on complaint. 
It does not, therefdte, apply to a case in which a Magis- 
trate of Ms own motion takes cognizance of an offence 
under the provisions of S. 190 (1) (c)y Cr. P. Code. 
(Carry /.) EMPEROR v. NGA PO WIN. 

8 Bang. 246=125 1. 0. 360=31 Or. D. J. 867= 
1930 Or. O. 906 = A. I. B. 1930 Bang. 263, 
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<JALCtrrTA HKxH OOXJET KUIiBS AND CIR 
CXTLAR OEDBES. 

— Ch. 1, p. 31, R. 93— Nature of rule. 

R. 93, p. 31, Ch. 1 of the Calcutta High 

Court’s General Rules aud Circular Orders, as amended, 
has the force of law. (C. C. Ghose and Jack, //.) 
JEMPEROR z/. AHMED SHEIKH. 56 Gal. 460 = 

113 1. 0. 572 = 30 Or. L. J. 199 = 
12 A. I. Or. R. 58=48 O. L. J*. 288 = 
33 O. W. N. 174= A. X R. 1928 Cal. 815. 

— Oh. 1— Removal of property. 

C. P. Code, O, 21, P. 43 — Removal of property 

as illegal. 

Removal by attaching officer of property attached is 
illegal. C, Ghose and Jack, JJf) EmPEROR v, 
AHMED Sheikh. 48 C. L. J. 288 = 113 I. 0. 572= 
33 0. W. N. 174=56 Oal. 460 = 
30 Or, X. J. 199= 12 A. I. Or. R. 58= 
A. I. R. 1928 Oal 815. 

— Ch. 2— Vakil in criminal appeal. 

Criminal appeal from original side — Question 

whether a vakil can act is not concluded hy Cr, P. Code, 
hut by the rules of the High Court — Cr P. Code, 
Ss. 340 and 449. 

The question whether a vakil can act for a party in a 
criminal appeal from the Original Side of a High Court 
depends upon the rules of that Court and is not conclud- 
•ed by anything in the Cr. P. Code. (^Rankin, C. J. and 
Chotzner, Jf) SaTYA NARAIN v, EMPEROR, 

55 Oal. 858 = 32 0. W. N. 319 = 29 Or. L. J. 1022 « 
112 I, O. 350 = A. I. R. 1928 Cal. 675. 

Criminal appeal from Original Side — A vakil 

cannot act unless a question of Hindu or Mahomedan 
law is involved, 

A vakil cannot act in an appeal from a trial held on 
the Original Side before a Judge and a jury at the High 
•Court Sessions, unless in such appeal a question of 
Hindu or Mahomedan law or usage should arise. {^Ran- 
kin, C,J. and Chotmer, /,) SaTYA NaRAIN MaHTO 
Emperor. 55 Oal. 858 =32 0. W. N. 319= 
29 Or. L. J. 1022=112 X 0. 350 = 
A. I. R. 1928 Cal. 676. 

CALCUTTA MUNICIPAL ACT (in OF 1899). 

— S. 622— Interpretation. 

Hon~compliance with requisition for carrying 

out improvements — Obstruction by some tenants — Onus 
not completely absolved. 

It would be unreasonable to construe S. 622 (3) in 
the sense that an owner, who has not complied with a 
requii^ition at all is discharged from liability, merely 
b^ause the occupier of a portion of the land has render- 
*ed compliance impracticable only in part. Upon a fair 
interpretation of S. 622, it appears that the owner is 
discharged from liability only to the extent that com- 
pliance is rendered impossible by the conduct of the 
occupier. (Mookerfee and Rankin, //.) THE COR- 
PORATION OF Calcutta v. Bijoy Kumar. 

60 Oal. 813=77 L C. 629^38 0. L. X 360 = 
27 O. W. N. 787=A. X R. 1924 Cal. 334. 

— S. 631— Limitation. 

lAmitaiion runs from the date of first commis- 
sion of offence, , , 

The period of limit^^on. under S. 631 begins to run 
from the date of the first commission of the offence, the 
date when the obstruction or pirojocition was first placed 
•over the street. {C hatter fea and Cuming, JJ,) NaRA- 
YAN Kissenz^. Corporation of Calcutta. 

48 Oal. 602=33 O. L. X 377=22 Or. L. X 619 = 
63 X 0. 156= A. I. B. 19^ Oal; 386. 


CALCUTTA MUNICIPAL ACT (1923), S. 299. 

—cm OF 1923). 

— ^Nature of proceedings. 

Proceedings by Municipal Magistrate are not 

criminal. 

The Act has invested Municipal Magistrates with 
power to deal with certain proceedings under the Act 
which are not criminal proceedings. One of such powers 
is to order demolitiou of unauthorised structures. {Suh- 
rawardy and Cammiade, JJ,) KRISHAN DaYAL v. 
Corporation of Calcutta. 54 Oal. 532= 

31 0. W. N. 606 = 101 I. C. 183=45 C. L. X 469 = 
28 Cr. L. J. 407 = 8 A. I. Or. R. 35= 
A. I. R. 1927 Oal. 609. 

— S. 3 — ‘New Building.’ 

The test whether a building is new or not within 

the meaning of the Act has reference to the date of 
commencement of the Act. (^Rankin and Dieval, //.) 
Satish Chandra.j^. Corporation of Calcutta. 
53 Oal. 974 = 44 0. L. X 37 = 27 Or. L J. 1146= 
97 I. 0. 666=A. I. R. 1926 Oal. 1138. 

— S. 175— Applicability. 

Rr, 12 to 14 need not be resorted to where applu 

cation for cancellation of notice is not disposed of — 
Magistrate must decide whether licence is necessary — 
Mere issue of notice does not conclude the case. 

Where the accused was informed that his representa- 
tion for the cancellation of the notice was receiving at- 
tention. 

Held, that the accused was under no obligation what- 
soever to avail himself of the provisions of Rr. 13 and 
14 of Sch. 6. 

Held, further that the Magistrate, apart from the 
question .of the accused’s availing himself or not of the 
provisions of Rr. 13 and 14 of Sch. 6, was bound to 
find if it was necessary for him to take out a license. 
(C. C, Ghose and Duval, JJf) . UmESHCHANDRA v, 
CORPORATION OF CALCUTTA. 43 O.L.J. 231= 

. 27 Cr. X X 549 = 93 I. C. 1045= 
A. L R. 1926 Cal. 614. 

—3. 271— Pendency of suit for ejectment. 

tendency of suit for ejectment of tenant, or 

existence of injunction against owj%er of premises cr 
mere application under S. 527 would not relieve owner 
from liability for conviction for non-compliance with 
notice under S, 271 but such proceedings cannot he 
ignored while considering what should be proper sen'- 
tence for offence of non-compliance. 

The pendency pf a suit in ejectment against the tenant 
or tl^e existence of an injunction against the owner of the 
premises restraining him from taking possession 6i fhe 
premises or even the mere filing of an application' under 
,S. 527 would not be sufficient to relieve the ot?n^ from 
a liability for a conviction for non-compliance with a 
notice under S. 271 requiring him to erect privies Con- 
nected with the premises. One c?mnot entirely overlook, 
however.'the existence of such f)roceedings in cod^deri]pg 
the gravity of the offence and *m‘ determifiipg tde' proper 
sentence. {Mukerji, /.) JUMAN SaPAG|ar v, COR- 
PORATION OF CALCUTTA. SO 0?*. L. J. 1026 = 

119 X 0. 369=^1929 Ct. 0. 172= 
A. X. B. 1929 Oal. 490. 

299— Scope and Xnterpreta^im. 

. " ^ — I nterpretation and scope of-^InapplicabiUty of 

corresponding provisions of the Act of J8^. 

According to S. 299 of the Act a person may be served 
with notice for^ a^y alleged ndawful etLcroat^xment. 
The words ^^fixture attstoiieid tP k buEding?^ aholild I he 
• construed as riiey/Stand aiid the atrimtae^domplameto 
i whether cemstructed either before or sBftery^Jdie 
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CALCUTTA MUNICIPAL ACT (1923), S. 346. 

ing” is within the section. The corresponding provision 
of the Act of 1899 which required the building to be 
’erected before the fixture does not govern the interpre- 
tation of the present Act, 23 C. W. N. 752, Kef. 
{Pearson and Mallik, //.) PURNA CHANDRA DUTT 
V, CORPORATION OF CALCUTTA. 122 I. C. 649= 
31 Or. L. J, 424=1929 Cr. 0. 72 = 
A. I. B. 1929 Cal. 440. 

^S. 346— Eefusal of notice. 

— C orporation cannot refuse notice under S. 339 — 
Bustee owner prosecuted and fined under S. 346 is im- 
material — Prosecution within six months of notice is 
not valid^ 

It is obligatory on the Corporation to accept notice 
given to them under S. 359 and it is not open to them 
under the section to refuse to accept such a notice and 
the owner of the bustee giving the notice is entitled to 
six months’ time allowed by the section within which he 
is to effect the removal of all the huts standing on the 
land. It is immaterial whether the bustee owner had 
already been prosecuted and fined for neglect to carry 
out a requisition under S. 346; he is entitled to serve a 
notice under S. 359 on the Corporation and to get six 
months* time, allowed under that section for the removal 
of all the huts on the land, but it is open to the Cor- 
poration if, on the expiry of the six months from the 
date of the notice, the huts had not been removed to 
revive once more the former proceedings under S. 346. 
The Corporation are clearly not entitled to prosecute the 
bustee owner within six months from the date of notice. 
{Cuming and Gregory, JJf) BaRADAPRASAD ROY v. 

Corporation of Calcutta. 44 0. L. J. 679== 
99 1 C. 933=28 Or, L. J. 197= 
7 A. I. Or. R. 330= A I. R. 1927 Oal. 218. 

-S. 363-.Adininistratioii of Oath. 

Party to proceeding under, is not exempted from 

administration of oath under Cr. P, Code, S. 342. 

A ppty to a proceeding under S. 363 of the Calcutta 
Municipal Act relating to demolition of an unauthorised 
structure is not an accused person and as such is not 
exempted from administration of oath under S. 342 of 
theCr. P. Code. A. I. R. 1925 Cal. 1251, Expl. 
{Suhrawardy and Cammiade, JJf) KiSHEN UaYAL 

V. Corporation of Calcutta. 64 Oal. 532= 
31 O. W. NT. 606=101 1. 0. 183 =46 0. L. J. 469= 
28 Or. L. J. 407 = 8 A. I. Or. R. 36= 
A. I.R. 1927 Oal. 509. 

— S. 363— Applicability. 

T Calcutta Municipal Act {III of 1899 B. C.), 

S. 449 — Bengal General Clauses Act {I of 1899 B. C.\ 
S* 8 — Efect of saving — Demolition order for building 
built without sanction before the new Calctdta Municipal 
Act, 1923 — Sanction by General Committee to proceed 
under S. 449 of the old Municipal Act, reaffirmed by the 
new Corporation — Demolition order is not valid. 

A prosecution had been, sanctioned by the General 
Committee under S. 449 of the old Act (III B. C. of 
1899) but the case was actually started under the new 
Act (III B. C, of 1923) by the new Corporation and 
notice upon the party was issued and an order of 
demolition was passed. 

Bfel^, that whether the proceedings were under S. 363 
or 364 of Act III B.C- of 1923, they were irr^ular and 
the order of the Municipal Magistrate was not justified 
as the party had not been heard by the Corporation be- 
fore sanction for prosecution was given. 

Held, further that the proce^ings under S. 449 of 
the Calcutta Municipal Act (III B.C. of 1899) could only 
be started by the (J^eral Committee and, therefore, in 
respect o^unauthorized structures which existed before 


CALCUTTA MUNICIPAL ACT (1923), S. 363. 

1st April, 1924, when the Calcutta Municipal Act of 1923- 
came into force, there was, after the passing of the latter 
Act, nobody competent to take proceedings under S. 449" 
of the Act of 18^. (Sanderson, C. /. and Panton. /.) 
Ra.m Gopal Goenka V. Corporation of Calcut- 
ta. 29 0. W. N. 898=90 I. C. 317= 

52 Cal. 962 =26 Cr. L. J. 1533= 

A. I. R. 1925 Oal. 1251. 

— S. 363— Burden of proof. 

Onus of proving that work was done more than 

five years previously is on owner. 

Under S. 363 (2), the question before the Magistrate 
is not whether the Corporation has shown the date of 
the work being done or that the date was withinin five- 
years of the institution of the proceedings but whether 
the owner has ^ablished to his satisfaction that the 
work has been done more than five years previously. 
{Pankin, C. J , and Patterson, /.) Ram GOPAL 
Goenka v. Corporation of Calcutta. 

60 C. L. J. 527=1. R.1930 Oal, 440= 
124 1. 0. 488 = 31 Cr. L. JT. 670 = 
1930 Cr. O. 222= A. I. R. 1930 Cal. 222. 

— S. 363 — Demolition not punishment. 

The demolition of unlawfully erected work is not 

a punishment within the meaning of S. 363. 8 C. W. N. 
142, Foil. {Suhrawardy and Cammiade, JJl) KiSHEN 
Dayal V. Corporation of Calcutta. 

64 Oal. 632 =31 0. W. N. 606=101 I. 0. 183= 

46 C. L. J, 469=28 Or. L. J. 407= 

8 A. I. Or. R. 36= A. I. R. 1927 Oal. 609. 

— S, 363— Necessity for privacy. 

H owever necessary for privacy, it is breach of 
S, 363 to erect boundary walls 18 feet high without 
sanction — Magistrate's discretion ordering demolition 
held rightly exercised. 

A person without sanction and in defiance of the 
Calcutta Municipal Act and rules of the Corporation 
erected a boundary wall 18 feet high though under law 
he was limited to a height of 10 feet and the Magistrate? 
ordered demolition. It was admitted that the walls were 
necessary for securing privacy of the premises. 

Held, (Per Buckland and Graham, //.), that there 
was breach of S. 363 read with S. 3 (7) and the order 
of demolition by the Magistrate was valid and legal and 
the discretion was rightly exercised. (Per Suhrawardy y . 

contra). The Magistrate should not as a course of 
equity order demolition and that Magistrate did not 
exercise proper discretion when he took into account 
simply the fact that the structure was put up without the 
sanction of the Corporation. {Buckland, J. On differ- 
ence between Suhrawardy and Graham, JJf) SHAM 
Lal V. Corporation of Calcutta. 

1929 Or. 0. 626=33 C. W. N. 777= 

A. L E. 1929 Oal. 781. 

— S. 363-Old Act. 

Procedure under S. 363 cannot be applied to pro^ 

visions of S. 449 of old Act. 

It is quite impossible to carry out the provisions of 
S. 449 of the old Act, by means of the procedure set 
forths in S.363 of the New Act. A.I.R. 1925 Cal. 125l„ 
List. (Pankin and Duval, //.) SaTISH CHaNDRA 
Bose v. corporation of Calcutta 

53 Oal. 974 =44 0. L. J. 37=27 Or.L.J. 1146 = 

97 I.O. 666= A. I. R. 1926 Oal. 1138. 

— S. 363 — Scope and Discretion. 

Discretion should be exercised on equitable 
grounds. 

Suhrawardy, J. — S, 363 is not imperative inasmuch 
as it says that the Magistrate may make an order direct- 
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CALCUTTA MUNICIPAL ACT (1923), S. 385. 

ing that such erection, etc., or so much thereof as has 
been executed unlawfully be demolished or altered. One 
of the grounds on which such an order can be passed is 
that the erection has not been commenced after obtain- 
ing the permission of .the Corporation, but the section 
makes it discretionary with the Magistrate to make such 
an order and it has been interpreted by the Court that 
the discretion vested in the Ma^trate under this section 
should be exercised on equita&e ground. 33 Cal. 287 ; 
34 Cal, 341, Foil. iBuckla?td, J, on difference between 
Suhrawardy and Graham^ SHAM LAL &. COR- 

PORATION OF Calcutta. 

I. R. 1930 Cal. 612=125 I. C. 740 = 
31 Cr. L. J. 912 = 1929 Cr. C. 626= 
33 C. W. N. 777= A.I.R. 1929 Cal. 781. 
— S. 386— No continuance of offence. 

Conviction under S. 385 (1) read with S, 488 (1) 

— Continuing to work mill after conviction is not conti- 
nuance of the offence — Second conviction is bad. 

The accused set up a flour mill intending to work it 
by electricity without the previous written permission of 
the Corporation and was convicted under S. 385, Cl, (l) 
read with S. 488, Cl. (1), and was sentenced to pay a 
fine on 30th March, 1927. After the said conviction, he 
worked the mill from 1st April onwards. For this he 
was prosecuted for having committed an offence under 
S. 385, CL (1) read with S. 488, Cl. (2), and was sen- 
tenced to pay a daily fine of Rs. 10. 

Heldy that once the mill has begun to work with 
electricity, etc., the thing passes beyond the range of 
intention and it cannot be said to be a continuance of the 
same offence, but must be regarded as a new offence al- 
together and the conviction is bad in law and must be 
set aside. {Mukerfi, J.) MURLIDHAR RAM v. COR- 
PORAITON OF Calcutta. 32 0. W. N. 691= 

108 1.O. 241=29 Or. L. J. 361 = 10 A.I. Or. B. 7 = 

A.I 1928 Cal. 387. 

— S. 406— Applicability. 

Accused found ta^ng delivery of cofzsignment of 

ghee discovered to be adulterated is not guilty of ogdn^e 
under S. 406. 

An accused was found by a Food Inspector unloading 
a consignment at a railway station. One of the tins 
which the accused said, contained ghee, appeared to the 
Food Inspector to contain something else. He accord- 
ingly seized the consignment and took it to the Munici- 
pal Office, Thereafter he purchased for a sum of four 
annas a sample of one of the tins for analysis and the 
analysis, when made, disclosed the fact that the ghee was 
grossly adulterated. Upon these facts, the accused was 
convicted. 

Held, that he could not be convicted of an offence 
under S. 406. {Chotzner and Ijrrt Williams, yy.) 
akhoy Kumar Ghose v. Corporation of Cal- 
cutta. 113 1.O. 139 (1) = 32 O. W. N. 842 = 

30 Or- L. J. 266= A. I. B. 1928 Oak 320. 
— S. 406— Compulsory sale. 

Compulsory sale is not sale within S. 406 

A compulsory sale made under the provisions of S. 424, 
Cl. (1) cannot make any person amenable to the punish- 
ment provided for under S. 488 of the Act. (jChoimer 
and Lort Williams, JJ.) AKHOY KUMAR GHOSE v. 
Corporation of Calcutta. 

113 I. 0. 139 (X) = 30 Or. L. J. 256 = 
32 0. W. N. 842 = A.I.B. 1928 Cal. 320. 
— S. 418— luterpretation. , 

Prosecution^' includes proceedings under S. 421. 

Graham, y.— The word “prosecution” used in S. 418, 
Sub-S. (2) does not necessarily connote prosecution for 
an offence, and where it is intended to be so used it is 

Cr. D.— 6 


CALCUTTA MUNICIPAL ACT (1923), S. 488. 

usual to state so in plain terms. Prosecution in its wider 
or more general sense means a proceeding by way of 
indictment, or information, and as used in S. 418 (2) it 
may include such proceedings as those taken under S. 421 
of the Act. iSuhrawardy and Graham, JJ.} DaULAT 
Ram V. Corporation of Calcutta. 

121 1. 0. 661=31 Cr.L.J. 280 = 49 C.L.J. 602 = 
A. 1. B. 1929 Cal. 283. 

— S. 421 — Burden of proof. 

Article ordered to be destroyed — Onus is not on 

Corporatio7t to prove that the article was intended for 
human consumption. 

It cannot be contended that because S. 418, Cl. (2) 
puts the burden upon the accused to prove that the arti- 
cle is not intended for human consumption in a case of 
prosecution under the chapter, it indicates that in all 
other cases, e.g., in a case where the article is ordered 
to be destroyed under S. 421, the onus will be upon the 
Corporation to prove that it is intended for human con- 
sumption. {Suhrawardy and Graham, JJ.} DaULAT 
Ram V. Corporation of Calcutta. 

121 I. C. 661 = 31 Cr.L.J. 280=49 C.L.J. 602 = 
A. I. B. 1929 Cal. 283. 
— S. 424— Procedure not followed. 

Where the procedure prescribed by S. 424 of the Act 
was not followed, conviction under S. 412 was set aside. 
(Mukerfi, J.) LaLJI RaM v. CORPORATION OF 
Calcutta. A. I. B. 1928 Cal. 243. 

— S. 449— Applicability. 

Bengal General Clauses Act (/ of 1899 B. C.), 

S. 8 — Effect of saving — Demolition order for building 
built without sanction before the new Calcutta Munici- 
pal Act, 1923— -Sanction by General Committee to pro- 
ceed under S. 449 of the old Municipal Act, re-affirmed 
by the new Corporation — Demolition order is not valid.. 

A prosecution had been sanctioned by the General 
Committee under S. 449 of the old Act (III B. C. of 
1899), but the case was actually started under the new 
Act (III B. C. of 1923) by the new Corporation andi 
notice upon the party was issued and an order of demo- 
lition was passed. 

Held, that whether the proceedings were under S. 365 
or 364 of Act III, B.C. of 1923, they were irregular and 
the order of the Municipal Magistrate was not justified 
as the party had not been heard by the Corporation, 
before sanction for prosecution was given. 

Held, further that the proceedings under S. 449 of 
the Calcutta Municipal Act (III B. C. of 1889) could 
only be started by the General Committee and, there- 
fore, in respect of unauthorized structures which existed 
before 1st April, 1924, when the Calcutta Municipal Act 
of 1923 came into force, there was, after the passing of 
the latter Act, nobody competent to take proceedings 
under S. 449 of the Act of 1889. (^Sanderson, C J. and 
Panton, J.} RaM GOPAL GOENKA V. CORPORATION 
OF Calcutta. 62 Oal. 962^90 1. 0. 3X7= 

26 Or. L.O*. 1633=29 0. W. N. 898= 
A. I. B. 1925 Oal. 1251. 

— S. 488— No coutixLUing offence. 

^ • R e-thatching of roof with leaves and allowing it 
to remain ift contravention of thi requirements of R. 7 
is not a continuing offence. 

Where the owner of a but put new golpatta leaves 
upon the old framework of the roof of his hut and the 
charge against him on that occasion was that he bad 
entirely re-thatcbed the roof, of the hut with new goL 
patta, and thereafter another prosecution was instituted 
audit was contended on behalf of the Corporation; that 
because the accused bad not polled ^omn the , gcjlpatta 
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roof or altered it in accordance with the requirements of 
R. 7, Sch, 17, he was guilty of a continuing offence. 

Held^ that he was not guilty of continuation of the 
offence within S. 488 (2), as allowing the roof to remain 
is not a continuation of the offence of making the roof. 
Marshall v. Smithy 8 C, P. 416, Cons. {Rankin^ C, J, 
end C.C. Ghose^ /.) CORPORATION OF CALCUTTA v, 
Ananta Dhar. 56 Oal. 126= 

114 1.0. 402 = 30 Or.L.J. 296 = 12 A. I. Or. B. 147= 
32 0. W. K. 696 = A. I. B. 1928 Cal. 336. 
— S, 488 — Scope. 

So long as there is no disobedience by a party to 

the order of demolition of an unauthorised structure 
passed by the Magistrate, he commits no offence. 
{Suhrawardy and Cammiade, J/l) KiSHEN DaYAL 
z/. CORPORATION OF CaLCUITA. 54 Oal. 532= 

31 0. W. NT. 506=101 1. 0. 183 = 8 A, I. Or. B. 35 = 
45 C. Ii. J. 469=28 Or. L. L 407= 
A.I.B. 1927 Oal. 509. 

— S. 531— BevisioE of orders. 

Order of Magistrate appointed under S, 531 is 

revisable by High Court — Cr, P. Code^ S, 6. 

The Municipal Magistrate appointed under S. 531 is 
a Court of inferior criminal jurisdiction within the 
meaning of S, 6, Cr. P. Code, and orders for demoli- 
tion passed by such a Magistrate are subject to revision 
by the High Court under Ss. 435 and 439, Cr. P. Code. 
Puither, an order for demolition is a judicial order and 
whether made in the exercise of the Magistrate’s civil 
or criminal jurisdiction is open to revision by the High 
Court. 43 Mad, 146 (P. C.), Foil. {^Sanderson, C, /. 
mtd Panton, /,) RAM GOPAL GOENKA v. CORPORA- 
TION OF Calcutta. 29 0. W. H. 898= 

90 1.O. 317=62 Oal. 962 = 26 Or. L. J. 1533= 
A. I. B. 1926 Cal. 1251. 
— S. 638— -Duty of Magistrate. 

-S. 533 must be taken to be subject to the provi- 
sions of S. 200 (b), Cr. P. Code^Cr. P. Code, S. 200 
(b). 

Provisions of S. 533, Calcutta Municipal Act, must 
be taken to be subject to the provisions of S. 200 (Jb), 
Cr. P. Code, and a Municipal Magistrate is bound to 
examine the complainant before recording conviction of 
a person under S. 291 (2), Calcutta Municipal Act, 
(C. C. Ghose and Gregory, //.) AMBICA PROSAD 

Das V. Corporation of Calcutta. 

48 C. L. J. 190 = 1141. O. 82 = 32 0. W. N. 1091= 
30 Or. li. J. 231=12 A. I. Or. E. 204= 
A. I. B. 1928 Oal. 48S. 
— S. 636— Application for costs. 

Order passed under S. 535 (2) {z)^Person in 

whose fqojour order was passed claiming costs by subse- 
quent application-^ Magistrate can consider that ques- 
tion. 

There is nothing in the terms of S. 535 or in any 
other section, which preventis the Magistrate from taking 
into his consideration on a date subsequent to the date 
of order under S. 535 (2) (a) the question of costs raised 
by an application by the person in whose favour that 
order was passed. (C. C, Ghose and Peenton, JJ.) 
Corporation of Calcutta v, t. h. E. Edwards. 

I. B. 1930 Oal. 732= 126 I. C. 412 = 
31 Or. L. J. 1014=1930 Or. 0. 799 = 
57 Oal. 497= A. I. B. 1930 Cal. 487. 
— S. 537— Scope. 

Provisions of S. 248 Cr, P. Code, are not affected 

by S. -Powers under S, 537 are to be exercised in 
accordance 'with Cr. P. Code, S, 248, 

The ' provisions of S. 248, Cr. P. Code, have not 
been aff^ed or abrogated in cases or proceedings by 


CALCUTTA MUNICIPAL ACT (1923), S. 659, 

01. 18. 

the Corporation by the provisions of S. 537 of the Cal- 
cutta Municipal Act. S. 537 of the Municipal Act is 
merely an enabling section and the powers given there- 
under to do the various acts specified therein can only 
be exercised in accordance with the provisions of the 
Cr. P. Code. (^C. C. Ghose and Dteval, JJ.') SiSHIR 
Kumar v. Corporation of Calcutta. 

53 Cal. 631 = 96 I. 0. 648 = 43 0. L. J. 369 = 
30 C. W. N. 598 = 27 Cr. L. J. 984= 
A. I. B. 1926 Oal. 786. 

Calcutta MunicipaJ Act, S. 554 — Cr*P. C., 

S. 200 — Conservancy Overseer of Calcutta Corpora- 
tion is public servant — On written complaint by such 
officer ti is not necessary to examine cofnplaint before 
issuing process — Penal Code, S, 21. 

A conservancy officer of the Calcutta Corporation is 
a public servant within the meaning of S. 21, 1. P. C. 
and as such on the written complaint of such officer 
made in the discharge of his official duties it is not 
necessary to examine the complaint before issuing pro- 
cess. ( Cuming, /.) S. C. NaNDI v. CORPORATION 
OF CALCUTTA. 34 C.W.N. 449 = 128 I.C. 336 = 
32 Cr. L. J. 138=1. E, 1931 Cal. 95= 
1930 Ot. O. 1057= A.LE. 1930 Cal. 665 (1). 

— S. 567 — ^New procedure. 

New procedtire prescribed by Act V of 1926 is to 

be applied to proceedings in contravention of the old Act 
as well as the new Act. 

By Act V of 1926 provision has been made whereby 
proceedings relating to a contravention of the provisions 
of the Calcutta Municipal Act, 1899, are to be taken in 
the manner prescribed by the Act of 1923 ; in other 
words, the new procedure is to be applied to contraven- 
tion of the old Act as well as to contravention of the 
new Act. {Rankin, C, J. and Buckland, J.) RaM 
GOPAL V. CORPORATION OF CALCUTTA. 

56 Cal. 964f=47 C.L.J. 208 = 32 C.W.N. 464= 
10 A.LCr.B. 174= 29 Cr. L. J. 509 = 
109 1. 0. 237= A.I.B. 1028 Oal. 207. 

— S. 667 — Scope and effect. 

Effect and scope enunciated. 

The effect of Cl. (4), S. 557-A is this that between 
August 1926 and August 1927, in a proceeding for 
demolition of structure under S, 363 even although five 
years may have expired, a legal proceeding would have 
been competent because the clause was intended as an 
extension of limit in view of the fact that legal pro- 
ceedings had not been possible effectively for some 
considerable period prior to the amending Act. The 
clause does not say and it does not mean that no legal 
proceeding under S. 557-A is ever to be taken after the 
expiry of one year from August 1926. What it says is 
that if in the Act or any other law a legal proceeding 
between August 1926 and August 1927 would have been 
barred it is not to be barred until August 1927. Such 
a clause at no time was of any use to anyone except to 
the Corporation, and that in a case in which it . was 
desired to get an extension of some restrictive period of 
limitation imposed by some other section of the Act or 
some other law. {Rankin, C, J, atid Patterson, J.') 
Ram Gopal GOENKA V, Corporation of Cal 
CUTTA. I. R. 1930 Cal. HO = 124 1.C. 488 = 

31 Or. L. J. 670=50 O.L.J. 527=1980 Cr. C. 222= 

, 1930 Cal. 222. 

— S. 669, Cl. IS-Bye-law. * * : 

Cicutta Municipal Act (1889), S. 559, CL 18 — 

Bye-law 10 framed under cl. 18 is ' not superseded by 
R. 24 framed by Local Government under S. 11 (2), 
els. {f) and (/) of Motor Vehicles Act,T9l4. {Mookerfee, 
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A.C,/, and Fletcher, /.) MANAGER, INDIAN MOTOR 
Taxicab Co. v. corporation of Calcutta. 

61 I. O. 641=26 O.W.N. 21 = 33 O.L.J. 19- 
22 Or.L.J. 401=A.I.R. 1921 Cal. 107 (D). 

— Sch. 17— Scope. 

Rales 30 and 32 are intended to affect buildings 

and structures dealt with by the Act of 1899 and were 
never intended to apply to boundary walls which are 
included in the term “building” by the Act of 1923. 
{Buchland, /. on difference between Suhrawardy and 
Graham,//.) SHAM LAL KHETTRY z/. CORPORA- 
TiON OF Calcutta. I. B. 1930 Cal. 612= 

125 I 0. 740 = 31 Or. L.J. 912=1929 Or. 0. 525 = 
33 C.W.N. 777=A.I.B. 1929 Cal. 781 
OALOUTTA POLICE ACT (IV OP 1866). 

—Detention for unlimited period. 

-^Deputy Commissioner in Calcutta has no power 

<of detention for unlimited period. 

There is no power of detention for an unlimited 
period in the Deputy Commissioner, Calcutta by virtue 
>of his being a Justice of Peace, {^Mukerji, /.) EM- 
PEROR V. Panchi Kowri Dutt. 

62 Cal. 67 = 86 I.C. 414=29 C.W.N. 300= 
26 Cr.L.J. 782= A,I.R. 1925 Cal. 587. 
-S. 3— Interpretation, 

“Profit or gain‘’ is the cardinal constituent of the 

definition of a “common gaming house”. {Mitkerji, 
7.) puranMullz^ Emperor. 1221. C. 218 = 
31 Or.L.J. 376=33 O.W.N. 668 = 
1929 Or. 0. 325 = A.I.B. 1929 Cal. 644. 
— S. 44— Applicability. 

—^Memtfers of association alleged to carry on busu 
ness for purcha.se and sale of jute for future delivery — 
No delivery intended — Accused are guilty under S. 44. 

Certain persons were members of an association 
•called the Bengal Jute Association which carried on 
business at particular premises in respect of transactions 
for purchase and sale of jute for future delivery. It 
•was found that there was no intention between the 
parties either to take or give delivery. 

Held, that the accused were guilty under S. 44, their 
intention being to gamble and not to deal in jute. (Fan- 
,kin, CJ.) THAKURDAS MUNDRA v. EMPEROR. 

1. B. 1931 Cal. 90 = 34 O.W.N, 622 = 
1930 Or. 0. 973 = 128 I. 0. 330 = 
32 Or. L. J. 134= A.I.R. 1930 Cal. 637. 
Conviction under S. 44 requires sufficient evi- 
dence of gain. 

For conviction under S. 44 it is necessary to have 
.sufficient eiddence of the element of “profit or gain.” 
i^Mukerji, /.) PURAN MULL v. EmPEROR. 

122I.C. 218=31 Or.L.J. 376=33 O.W.N. 668 = 
1929 Or, C. 326=A,I,B. 1929 Cal. 644. 
— S. 46— Presumption. 

— F restimption is inapplicable where search in con- 

sequence of which fifid takes plcLce is of place other than 
ihat order to be searched. 

Under S. 47, Police Act, if gaming instruments are 
found in a house, the presumption is that it is a com- 
mon gaming house, provided the finding of the instru- 
ment is in conformity with S, 46. The search in con- 
.■sequence of which the find takes place must, therefore, 
be of a place of which a search warrant is issued and 
no such presumption can be drawn from search result- 
ing in find of a place which is not ordered to be sear- 
ched. (Mukerji, J.) AH YUNG v. EmPEROR. 

67 Cal. 467= 34 0. W, N. 197 = 
I. B. 1930 Oal. 810=^127 I. O. 68 = 
81 Or, L. J. 1162=1930 Or. 0. 667= 
A.I.B. 1930 Oal. 368. 


CALCUTTA POLICE ACT (1866), S. 46. 

— S. 45— Scope. 

S, 45 mtest be read with definition of gaming in 

S. 2 of Bengal Act IV of 1919. 

Sec. 45, Calcutta Police Act, must be read having 
regard to definition of gaming in S . 2 of Bengal Act IV 
of 1913. A petition began with the statement that “at 
No. 160, Harrison Road, cotton figure gambling has 
been carried on;” it went on with the statement that 
“all that happens is that a person who wants to take 
money will go to a stall- keeper as Modi; a number of 
them infest the place; every one of them has a book in 
which entries are made of the stake made by gamblers.” 

Held, that on these statements it is not possible to 
say that that does not disclose an offence under S. 45. 
(Sanderson, C. J. and Richardson, 7.) BaJRANG LAL 
z;. Emperor. 33 C.L.J. 287= 25 C.W.N. 428 = 
22 Cr.L.J. 599= 62 I.C. 871 = A.I.B. 1921 Cal. 719. 
— S. 46— Defect in warrant. 

Warrant under S, 46 defective — Presumption 

under S. 47 should iiot he raised. 

Where a search warrant purported to have been 
issued under S. 46 of the Act was defective ; 

Held, that no presumption under S. 47 that the 
I house in question was a common gaming house should 
j be raised A.I.R. 1926 Cal. 966, Appl. (Suhrawardy 
I and Cammiade, JJ.) GOUR MOHAN v. EmPEROR. 

46 C.L.J. 186 = 9 A. I.Or.B. 26=28 Cr. L.J. 871 = 
104 I 0. 711=A.I.B. 1927 Cal. 801. 

— S. 46— Interpretation. 

'‘^Reason to believd'* is not same as '"''cause to sus- 

pecf’* -^Officer issuing warrant must judicially have 
reason to believe. 

The expression “reason to believe” is entirely differ- 
ent from the expression “cause to suspect,” The police 
may have cause to suspect that a certain house or place 
is used as a common gaming house, but the officer who 
issues the warrant has to bring his judicial mind to bear 
upon the question and he can only issue the warrant 
contemplated under S. 46 of the Act, if in his opinion 
there is reason to believe that a certain house or place 
is used as a common gaming house. (Ci C. Ghose and 
Chotzner, JJ.') WaLVEKAR v. EMPEROR. 

63 Cal. 718 = 30 CW.N. 713=27 Cr.L.J. 920= 
96 I.C. 264=A.I.B. 1926 Oal 966. 
— S. 46— Proof of contents. 

Warrant issued under S.A;6 is not public record 

— Its contents must he proved in a regular way-^JSvi- 
dence Act, S. 57 (7), 

A warrant issued under the provisions of 46 of the 
Calcutta Police Act is not a public record and there is 
no presumption of any kind attaching to it; therefore 
the contents thereof must be proved in the popular way 
and, therefore, it is'incumbent upon the prosecution to 
prove that a warrant of this description was in strict 
compliance with the provisions of S. 46 of the Act and 
that it was issued after information upon oath had been 
brought before the issuing officer and after such enquiry 
as bethought it necessary to make -had been made. 
(C, C, Ghose and Chotzner, JJ.) WaLVEKAR v. 
Emperor. 53 OaL 718 30 0- W.N. 713 = 

27 Or.L.J. 920 = 96 1. 0. 264= 
A.I.R. 1926 Oal. 966. 
— S, 46— Begularity of warrants. 

—'^Warrants — Presumption under S. 3 14, Evidence 
Act, does not apply — Essential preliminaries must he 
proved to have been observed.' , 

Sec. ll4, 111. (e) of the Indifiti Evidence Act cannot be 
relied upon in order to pisesumethe Irregularity of war- 
rants under S, 46, Calcutta Police Act, and unless the 
law expressly says that procff shall be requirec^, e^dehcie 
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ought to be required in every case of this description 
that the essential preliminaries precedent to the issue of 
such a warrant have been complied with. (C, C, Gkose 
and Ckotzner, //.) WaLVEKAR v, EMPEROR. 

53 Cal. 718=30 C.W.N. 713=27 Or.L.J.920= 
96 I. 0. 264=A.I.B. 1926 Cal. 966. 
— S. 54:—Scope— Interpretation. 

”T 0 uphold conviction actual physical and not 

potential possession of ike '‘thing* in some shape or form 
is necessary — Meaning of the terms '‘possession* and 
* thing* explained. 

Per Muher/i, /. — The word ‘possession* should be 
understood in a sense efusdem generis with the words 
‘conveys* and ‘offers and etc,’ and in the sense of actual 
physical possession. The word ‘thing’ appears in the 
section, in Sub-S. (1) as “anything” and in Sub-S. (2) 
as “the thing*’ and must necessarily mean tangible 
moveable property having a corporeal existence and 
capable of being handled. It is the suspected thing itself 
in some shape or form that can form the subject-matter 
of a case under S, 54. If a man was in possession of 
stolen gold ornaments and had got it melted or converted 
into gold, the gold is still the thing itself in a different 
shape or form. If instead of having the gold in his 
hand he keeps it in his house or with a friend or gold- 
smith, the gold is still in his possession. To such a case 
the section will apply. If a man deposits money in a 
bank, or purchases a cash certificate with it, the money 
loses all its identity and it cannot be said that he is still 
in actual physical possession of the money as a tangible 
piece of moveable' property. The cash certificate or 
the fixed deposit receipt may represent the money for 
certain purposes but it is not the money itself as a 
‘thing’ in another shape or form of such thing. (jGra- 
ham^ J. contra.) (JSuckland^ J. on difference between 
Mukerji and Graham, //,) RaDHA KRISHNA GUPTA 
V, JaMUNADAS FaTEHPURIA, 33 C.W.E*. 477= 
49 C.L.J. 606 = 31 Cr.L.J. 69=120 I. 0. 250= 
1929 Or. 0. 31=A.I,R, 1929 Cal. 401 (403). 
—S. 54- A— Applicability. 

•-Prosecution must shovo that accused had stolen 

goods found with him. 

For the purposes of S. 54-A of the Police Act, it is 
obligatory on the prosecution to show that there is 
reason to believe that the goods had been stolen or 
fraudulently obtained. The mere evidence of the Police 
that second-hand articles of clothing were recovered 
from the house of the accused would hardly warrant one 
in saying that the articles had been stolen or fraudu- 
lently obtained. iJValmsley and Suhrawardy, JJf) 
RASnc Lal Das v. Emperor. 71 1. 0. 603= 

26 O.W.N, 712=24 Or. L, J. 161= 
A.LE. 1922 Cal. 492. 

— S. 64- A— Burden of proof, 

S . is revolutionary in its provision of 

casting the entire burden of proof on the accused. 

The provision contained in S. 54-A is revolutionary 
in its character, as it relieves the prosecution of its 
ordinary burden of proof in a criminal case, beyond 
what is necessaiy to create a reasonable suspicion, and | 
throw the entire onus on the accused of removing that 
suspicion. A penal provision of this character should be 
strictly construed, {Buckland, /. on difference between 
Mukerji and Graham, //.) RaDHA KRISHNA v. 
Jamunadas Fatehpuria. S3 0. W. N. 477 = 
49 O.L. J. 606 =31 Cx.L. J. 69 =120 1.O. 260 = 
1929 Or.O. 81 =A.I.B, 1929 Oal. 401. 
S. 64^A— Condition precedent. 

’Condition precedent is that property in possession 
of aecut^ is stolen property. 


OALOXTTTA POLICE ACT (1866), S. 76. 

There must be reason to believe that the property 
found in the accused’s possession was stolen property as 
a preliminary condition before the accused can be called 
on to account for that possession. 20 B. 348; 22 C, W. 
N. 936 and 23 C. W. N. 1053, Ref. (Jfewbould and 
Suhrawardy, //.) TULSI TOLINI v. EMPEROR. 

72 1.C. 372=24 Or.LJ 372=60 Cal. 664= 
AXE. 1923 Oal. 596. 

S. 54-A— Trial under I. P. Code. 

—When an accused has been tried under Ss. 381 

and 411, 1.P.Code he may be convicted of an offence- 
under S. 54-A, Calcutta Police Act, though not separate- 
ly charged with it. A.I.R. 1923 CaJ. 596, Foil., but not 
Appr.; 29 Cal. 481, Ref. {Buckland, J. on difference 
between Mukerji and Graham, //.) RADHA KRISHNA 
Gupta v. Jamunadas Fatehpuria. 120 1.C. 250= 
33 O.W.N. 477=49 O.L.J. 606 = 31 Or.L.J. 69 = 
1929 Or.C. S1=A.I.E. 1929 Oal. 401. 
— S. 62-A -Kirpans exceeding limit. 

— Carrying kirpans, exceeding nine inches in 

length, in the town of Calcutta is illegal — Notificatien 
of Commissioner of Police dated 2\st October, 1922. 

The carrying of a sw'ord by calling it a kirpan, exceed- 
ing nine inches in length, in the town of Calcutta, is 
an offence under S. 62-A read with notification of 
Commissioner of Police dated 21st Oct. 1922. (Gkose 
and Cuming, //.) KRIPAL SiNGH v. EmPEROR. 

81 1.C. 940=26 Or.L,J. 1116=60 Cal. 912= 
A.I.B. 1924 Cal. 231. 
— S. 68— Applicability and effect. 

C r. P. Code, S, 403 (1) — Conviction under 

Calcutta Police Act, S. 68 — Trial under Merchants 
Shipping Act, S, 103 (4) on the same facts is barred. 

Where the accnsed, an officer of a steamship, was 
convicted under S. 68 of the Calcutta Police Act on a 
charge of drinking and disorderly conduct creating a 
disturbance by assaulting the Captain of the vessel and 
sentenced to pay a fine, and the Captain subsequently 
filed a complaint on the same facts under S. 103 (4) of 
the Merchants Shipping Act charging the accused with 
having assaulted him and he was convicted under the 
said section and sentenced. 

Held-, that the substantial charge under the Police 
Act being “assault,” Cr. P. C., S. 403 (1), 2nd part is a 
bar to a second conviction upon the same facts under a 
different enactment, namely, the Merchants Shipping 
Act. (Rankin ana Chotzner, J/,) ALFRED LAIRD 
Emperor. 99 1. 0. 1033 = 31 0. W. N. 195 = 

28 Cr. L. J. 233 = 7 A. I. Or. B. 386 = 
A. I. E. 1927 Oal. 224. 
— S. 76 -Period of detention. 

——Deputy Commissioner of Police cannot detain 
arrested person longer than is necessary to bring him 
before Magistrate — He cannot order his detention till 
completion of police investigation, 

A Deputy Commissioner of Police by virtue of his- 
powers as a Justice of the Peace or otherwise, cannot 
lawfully order the detention in police custody of a person 
arrested without warrant, for any longer time than is- 
necessary to enable such person to be brought before a 
Presidency Magistrate, nor can he lawfully order that the 
detention of any such person as aforesaid at a police 
station or in police custody shall continue until the police 
investigation shall have b^n {a) further advanced ; or 
(^) completed, notwithstanding that the time within 
winch Such person might have been brought before a 
Presidency Magistrate has elapsed. Cr. Mis. Case Si of 
1926, Overruled. (Chatter jee, Greaves, Rankin, Panton 
\(md Mukerji, //.) MUHAMMAD SULEMAN 
1 EMPEROR. 64 OaL 218=44 O. L. J. 138= 
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OAIiCtrilA POLICE ACT (1866), S. 76. ! 

30 0. W. N. 985=27 Or. L. J. 1201 = 

7 A. I. Or. E. 298 = 97 1. O. 961 = 
A. I. B. 1926 Oal. 1121 (1127) (F. B.). 

— S. 76. 

.Quaere, — Has a Deputy Commissioner of Police 

as a Justice of the Peace in Calcutta, power under the 
Calcutta Police Act to order detention for an unlimited 
period. (JValmsley and Mukerji, //.) SUBHODH 
CHANDRA ROY CHOUDHURI v, EMPEROR. 

85 1. 0. 913=4:0 0. L. B. 489=29 0, W. N. 98= 
52 Oal. 319=26 Or. L. J. 625 = 
A. I. B. 1925 Oal. 218 (a> 

Arrest under orders of Deputy Commissioner of 

Police — Persons arrested can he detained in Police 
custody till investigation is over^ but if they cannot be 
released on bail they should be produced before a Magis- 
trate without unreasonable delay. 

It is not the duty of the Deputy Commissioner of 
Police, a Justice of the Peace, to place an offender 
iorthwith before a Magistrate, for in the first instance 
there is no period mentioned in the Calcutta Police Act 
within which this must be done, and in the second place 
as a Justice of the Peace, the Deputy Commissioner is 
•entitled to take such steps as may be necessary to com- 
plete an investigation before placing the matter before a 
Magistrate. A. I. R. 1925 Cal. 587, Rel. on. It is also 
proper that if the officer does not see his way to release 
the petitioners on bail, he should produce them before a 
Magistrate with as little delay as possible, so that the 
Magistrate may determine whether in the circumstances 
•of the case the persons arrested are entitled to be 
enlarged on bail, and if there is any improper exercise 
•of such power, that can be corrected by the High Court 
under suitable provisions of the law, such as S. 491, 
Cr. P. Code. {Suhrawardy and Dteval^ //,) SRILAL 
agarwalla V, Emperor. 44 0. Ii. J. 134= 

97 I. 0. 945 = 27 Cr. L. J. 1185. 
— S. 78-A— OomplaiiiaiLt’s statement. 

Statements made by complainant under S. 7S-A 

must be allowed to be used in evidence, 

A statement by the complmnant during investigation 
•to a Police Inspector reduced into writing and entered 
in a diary must be produced before the Court and allow- 
ed to be proved by the defence. (Suhrawardy^ /,) 
Panchanan mukherjee V, Emperor. 

33 0. W, H. 203=116 I. 0. 160 = 30 Or. L. J. 577 = 
12 A. I. Or. B. 448= A. I. B. 1929 Cal. 257. 

— S. 78-A— Powers of police. 

A statement obtained tn contravention of S, 7B-A 

Sub'S. (3), is not admissible — Police have no general 
inherent power in matters of investigation apart from 
the powers conferred on them by Acts and Circulars, 
There are no powers inherent in the Police which are 
not expressly set out in the four corners of t^e Calcutta 
Police Act. All investigations by the Police must be 
controlled, in the mofussil, by the Cr. P. C. and in 
Calcutta by the Police Act itself or by any circular 
Orders issued. Taking of statements generally by the 
Police apart from the provisions of any Act and then 
putting the statements so taken in evidence against the 
person by whom they were made is not permissible. 
{Greaves and C, C, Ghose, JJ,) SaTYA CHARAN 
Mitter V, Emperor. 53 Cal. 650= 

30 0. W. N. 427=45 0. L. If, 15=27 Or. L. J. 602= 
94 1. C. 266= A. I. B. 1926 Cal. 586. 

CALCtJTTA POET ACT {XU. OP 1890). 

— S. 83— Effect. 

— S ection prohibits structures an privaie land and 
thus i^erferes with private rights. 


CAIi. SUPPRESSION OP IMMOBAL TBAPPIO 
ACT (1923), S. 4. 

Sec. 83 does expressly deprive owners of propeity of 
their rights. It prohibits the erection of certain struc- 
tures on private land, i, e., land below high water-mark 
which is clearly an interference with the rights of the 
owners. If it were assumed that all land below high 
water-mark is the property of the Crown to which no 
other person had any rights, the provisions under the 
Act would have been superfluous since it would not be 
necessary to provide a special statute for the removal of 
structures erected by trespassers. {Newbould and B, 
B, Ghose, //.) RADHA KISSEN CHAMRIA v, Em- 
PEROR. 51 Cal. 1030 = 84 I. C. 941 = 

26 Or. L. X 397= A. I. B, 1926 Cal. 404. 
— S. 84— Injunction by Civil Court. 

^ " ^ P roceedings for contravention of S, 83 cannot be 

stopped by an injunction by a Civil Court. 

The Commissioners for the Port of Calcutta cannot 
be restrained by injunction by a Civil Court from pro- 
ceeding with a certain criminal prosecution instituted by 
them against certain persons under S. 84 Calcutta Port 
Act, for contravention by the said persons of the provi- 
sions of S. 83 of the Act. {C. C. Ghose and Chotzner^ 
//.) Commissioners for the port of Calcutta 
V. SURAJ Mull Julan. 55 Oal. 978 = 

112 I. 0. 712 = 32 C. W. N. 676= 
A. I. B. 1928 Cal. 464. 
CALCUTTA BENT ACT (IH OF 1920). 
—Alteration of order. 

Order fixing standard refit is judgment in rem 

and cannot be altered on application by subsequent 
tenant. 

An order passed by the Rent Controller fixing the 
standard rent is an order which affects the bouse and 
it is therefore one which operates as a judgment in rem 
and the question cannot be re-opened on the application 
of a subsequent tenant. No doubt the standard rent 
can be altered or varied under certain circumstances, for 
instance, when there has been any alteration in the pre- 
mises or an additional burden has been cast upon the 
landlord or similar circumstances, but that does not 
show that the judgment fixing the standard rent is not 
a judgment in rem and that it can be re-opened at any 
subsequent time. {Suhrawardy and Graham^ //.) 
AhaMUDDIN V, Banku BEHARI. 31 O.W.N. 308 = 

100 I. 0. 781= A, I, B. 1927 Cal. 306. 
CALCUTTA SUBURBAN POLICE ACT ;:(II OP 
1866). 

— S. 47- A (inserted by HI of 1910)— Police diary. 

In areas covered by the Act, a police-officer investi- 
gating a case maintains a diary under S. 47- A and 
hence no privilege attaches to it. {C. C, Ghose and 
Cuming^ //.) SURESH CHANDRA GhOSE v, EM- 
PEROR, 24 Cr. L. J. 767= 74 1. O. 261= 

A. I. B. 1924 Cal. 542. 
CALCUTTA SUPPRESSION OP IMMOBAL 
TBAPPIO ACT (XIH OP 1923). 

— S. 3— Jurisdiction. 

— - — Girl aver sixteen — Police have no jurisdiction. 

If a girl has attained the age of 16, the police has no 
further jurisdiction to exercise under the Act of 1923. 
{Suhrawardy and Panton., //,) MAHARANI DaSI v* 
Emperor. 30 0. W. N. 72 =27 Or. L. J. 169= 
91 I. 0. 896= A. i: B. 1926 Oal. 339. 
— S. 4— Applicability. 

Act applies to females under S, 16, whether 

married or not — Bengal Children Act {H of 1922). 

Acts apply whether the female in question is unmar- 
ried or married and the whole matter turns not on the 
status of the female from the point of view of marriage 
or no marriage but on the question of age. If 1^® WoSd 
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CAIi. StnPPRESSION OF IMMORAL TEAFFIO 
ACT (1923), S. 4. 

“girl” were limited to mean a young unmarried female, 
it would be easy for a person who desired to live on the 
immoral earning of young girls to marry them solely for 
the purpose of enabling him to put himself outside the 
provisions of the statutes and to set the whole law at 
defiance. {Costello and Lort Williams^ J J.) PANCHU 
Gopal V. Emperor. 48 0. L. J. 686= 

S3 0. W. N. 198 = 116 I. C. 266=30 Or. L. J, 410 = 
56 Oal. 750 = 12 A. I. Or. E. 304= 
A. I. E. 1929 Oal. 99. 

— S. 4-Eesidence. 

■ 'T em-porary residence is enough* 

A residence in a brothel for about four days before 
rescue comes within the meaning of the words “lives in.” 
The whole purpose of the Act would be frustrated if a 
girl has to be an ordinary resident before the section 
can come into operation. (C. C. Ghose and Duval ^ JJC) 
Hemangini Dasi V, Emperor. 30 0. W. N. 768 = 
27 Or. L. J. 1066 = 97 I. 0. 42= 
A. I. E. 1926 Oal. 944. 

— S. 6— Oonviction under. 

Lessee sub- letting premises to prostitutes^ collect- 
ing rent daily by sitting outside and actively associat- 
ing with the business of the brothel — Cofiviction under 
S. 6 is proper* 

The accused took on lease certain houses for the pur- 
pose of making a living out of them and sub-let the 
houses to prostitutes and made a fine profit out of them. 
He was not content with simply collecting his rents once 
a week or once a month but he attended there daily and 
had full control over them. He was also daily sitting 
outside the houses collecting his rents, at times inter- 
viewing visitors, and having men there to assist him. 

Held (per Graham and Duval ^ J/)* — That it was not 
a case of simply having let out the houses to some I 
women who used them for immoral purposes, but was 
also a case where the lessee took the houses so as to 
make a profit out of prostitution and that his conviction 
under S. 6 was proper. 

Per Cammiade, y., contra, — Letting rooms to prosti- 
tutes and sitting at the gate of the premises to collect 
daily rent does not amount to the oflfence punishable 
under S. 6. (^Dicval, Graham and Cammiade^ JJf) 
Kambho Bera V, Emperor. 32 c. W n. 195= 
29 Or. L. J. 917=111 1. C. 725= 
A. I. E. 1928 Oal. 381 (F. B.). 

— S. 6— Offence. 

Per Graham^ Cammiade and Duval, JJ. — Mere let- 
ting of rooms to prostitutes or collecting rents from 
them is not an offence. {Durnl, Graham ofid Cam- 
miade, JJ*) Kambho Bera v. Emperor. 

32 0. W. N. 195 = 29 Or. L. JT. 917=111 1. 0. 726= 
11 A. I. Or. E. 68= A. I. B. 1928 Oal. 381 (F. B.). 
CANTONMENTS ACT (XV OF 1910). 

— S. 266— Interpretation. 

S. 266, Cantonments Act, only lays down that no 

Court shall proceed to the trial of any offence under 
Cantonments Act unless moved by the persons mention- 
ed therein and if the persons mentioned therein initiate 
the proceedings as provided in the section, the Court 
must follow the procedure laid down in Cr. P. Code. 
{Ghulam Mohiuddin, J*) SURAJDEEN BANIA EM- 
PEROR. 10 A. I. Or. E 366=109 1. O. 607= 

29^0r,L,a‘.591(Nag.). 

— S, 266— Procedure. 

Cr* P, Code, S. 537 — Cantonment Board lodging 

a GOfnplaint signed by exectdion officer filing no autho- 
rity but having powtr to file such complaint — Affidavit 
filed in the PeZfision Court showing that he had an 
authority to do sush—Omission to file is curabfe* , 


CATTLE TRESPASS ACT (1871), S. 10. 

A complaint was lodged by the Cantonment Board, 
through a Sub-Overseer, signed by the Executive Officer 
of the Board. The Executive OflScer never appeared 
before the Magistrate. Sub- Overseer did not hold any 
power of attorney on behalf of the Board. No power 
of authority was filed to show that the Executive Officer 
had any authority to lodge such a complaint. On con- 
viction the accused filed a revision. The Executive 
Officer filed an affidavit that he had an authority to file 
the complaint. 

dJeld, that failure to file the authority is an omission 
curable under S. 537. 116 P. L. R. 1907, Foil. (Addi- 
son, J.) KUSHAL CUSHAND V. EMPEROR. 

11 A. I. Cr. R. 13 = 111 1. 0. 326= 
29 Or. L. J. 822= A. I. E. 1928 Lah. 946. 

(HOF 1924). 

— S. 118— Ingredients. 

The giving of offence by the exposure of the 

person is not a necessary ingredient of the offence under 
S. 118 (l)(a){ 2 ii)* The offence is complete if the 
exposure is “wilful or indecent” and in a public place. 
(Boys, J. , behari ^/.‘Emperor. 27 Or. L. J. 107= 
i-l I. 0. 539= A. I. E. 1926 All. 263. 
— S. 118— Scope. 

Takhtposh or moveable wooden platform does not 

fall within Cl* (c). 

A takhtposh or moveable wooden platform cannot be- 
held to be “earth, or material of any description, or any 
offensive matter, or rubbish” within the meaning of 
Cl. (c), S. 118 (1). (Shadilal, C* J*) SRIRAM v* EM- 
PEROR. 28 Or. L. J. 683= 103 1. 0. 411 = 

9 A. I. Or. E. 24= A. I. E. 1927 Lali. 647. 
— S. 213— Presumption— Evidence Act, S. 114. 

Where a person, who was a butcher by trade and 

had no licence, actually imported meat in large quanti- 
ties far more than could be required for his personal use- 
and had distributed it but where there was no evidence 
that he actually received any money the presumption 
that he actually imported meat and sold it can be legiti- 
mately drawn. (Bar lee, J* C* and Kalumal Pahlumal,, 
A. J. C.) Mahomeddin V. Emperor. 

1929 Cr. 0.318= 118 I. 0. 223 = 30Cr.L J. 906= 
A. I. E. 1929 Sind 150. 

— S. 236— Males. 

A Magistrate can convict a male of the offence 

of loitering for the purpose of prostitution under S, 236' 
(1). ^Marten and Madgavkar, JJ*) EMPEROR 
Maridas Lazar. 28 Bom. L. E. 298 = 

27 Cr. L. J. 555 =93 I. 0. 1061 = 
A. I. E. 1926 Bom. 227. 
CATTLE— Cattle trespass Act. 

CATTLE POUNDS— CATTLE TRESPASS ACT. 
CATTLE TRESPASS ACT (I OF 1871), 

— Conviction— Legality of. 

^'Conviction not justified under law and fine arbi- 
trary — Comdction can be set aside-^Cr* P. Code, S, 439. 

Where a conviction was not justified under the Cattle 
Trespass Act and especially where the fine was arbitraiV 
High Court interfered and set aside the coiividti^. 
(Puiian, J.) Emperor v* Madho. 

6 Luck. 26 = 1. E. 1930 Oudh 369 = 1261.0. 497= 
31 Or. L. J. 1016 = 1930 Or. 0. 670 = 
7 O. W. N. 461= A. I. R. 1980 Oudk 250. 
— S. 10 — Offence under. 

Penal Code, S* 379 — Detaining cow for 2^ hours 

is not theft, or any offence* . , , • i 

A person, detaining cow in his custody for less than 
24 hours as he is entitled under S 10, Cattle Trespass 
i Act, is not guilty of offence under S. 379, intention for 
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CATTLE TRESPASS ACT (1871), S. 10 

causing wrongful loss being absent. Where the accused 
kept the cow in his custody for damages done over-night 
for the purpose of impounding unless he received com- 
pensation, held, that he was legally entitled to Jceep it 
in his own custody for 24 hours before lodging it in the 
pound. 14 C. W. N. 238, Foil. J,C,') 

Ramratan V, Emperor. 23 Or. L. J. su- 

es I. C. 47- A. I. R. 1923 Nag. 64. 
— S. 10 — Private defence. 

Penal Code, S. 105 — Right of private defence — 

Trespass by cattle — Cattle can be chased even outside the 
Helds trespassed. 

Certain cattle belonging to accused trespassed a field 
where they were grazing. An attempt was made by the 
owner of the field to seize them in order to take them to 
cattle pound. The cattle ran towards the field of the 
accused where the chasers followed them. The accused 
inflicted mortal injuries on one of the chasers, who con- 
sequently died. It was urged that the chaser had no 
right to pursue out of the field trespassed and the accus- 
ed were entitled to a right of private defence. 

Held, that notice of trespass being taken at once, 
the mere fact that the cattle had left the lapd, before 
they could be seized, did not deprive the owner of the 
field of the right of seizure conferred upon him by S. 10, 
and no case for private defence was proved. A. I. R. 
1925 Nag. 53, Dist. (Shad i Lai, C. /.) WaRYAMI z;. 
Emperor. 13 A< I. Or. R. 39= 116 1. 0. 463- 
30 Or. L. J. 627- A. I. R. 1928 Lah. 692. 
— S. 10— Seizure. 

Right to seize cattle subsists only until the cattle 

leave the land. 

, The owner of the land trespassed on cannot go to the 
owner of the errant cattle and demand their delivery in 
order that he may take them to the cattle pound. Be- 
cause, under S. lO the right to take hold of cattle tres- 
passing on land and doing damage subsists only while 
the cattle are on the land. It does not continue after 
the cattle have left the land. . {Kinkkede, A. J. Cf) 
Bhagwant Rao V, Champat Kao. 

25 Or. L. J. 1004 = 81 1. 0. 716= 
A. I. R. 1925 Nag. 60. 
" ■ Watchman — General instructiori to seize cattle 
trespassing — Rescuing cattle seized by watchman is an 
offeiice. 

Under S. 10, a Watchman watching crops on land on 
behalf of a cultivator or occupier is entitled to seize 
cattle trespassing on the land under his charge when he 
is given general instructions to seize them while so tres ■ 
passing. (Adami, /.) K. DUSADH v. SaRABI 
DUSADH. A. I. R. 1922 Pat, 317. 

— Sfi. 11 and 24 — Conviction under. 

Railways Act, S, 125 (4) — Cattle passing over 

regular track at place where there is no fencing to rail- 
way line — Unless there is damage conviction under 
S, 24 cannot be sustained. 

In order that an offence may be established under 
S. 24, the seizure of the cattle must be legal and conse- 
quently driving herds of Cattle across the railway line at 
a place where there is no fence and where there is a 
regular track does not constitute any offence under S. 24 
in the absence of any damage to the line. 43 I, C. 445 ; 
1 P. L T. 176 and 23 C. W. N. 387, Rel. on. (^Pullan^ 
/,) Emperor v, Madho. 6 Luck. 26 — 

X R. 1930 Oudk 369 = 126 I. 0. 497=* 
31 Cr. L. J. 1015 = 1930 Or. 0. 670-7 O W.N. 461- 
A. I. R. 1930 OudK 250. 

— S. ,20— Interpretation. 

*7 General Clauses Act, S, IG — Principle of S* 10 
may be applied io S. 20. 


CATTLE TRESPASS ACT (1871), S. 22. 

Although S. 10, General Clauses Act, only applies 
to Acts made on or after 14th January, 1897, and does 
not cover in terms, an Act like Cattle Trespass Act 
passed in l87l, the principle underlying S. 10, General 
Clauses Act, should be applied to complaints under Cat- 
tle Trespass Act, S. 20. (^Findlay, J. C.) MaHADEC 
Ganpati PATIL V. Nabha Vishwanath. 

30 Or. L. J. 126-113 I. O. 285= 12 A. I. Cr. R. 69 = 

A. I. R. 1929 Nag. 96. 

— S. 20— Jurisdiction. 

-Cr.P. Code {V of 1898), 4 (r) 29— 

Magistrate generally empowered under Cr, P. Code, to 
try offences ^has furisdiction to tiy offences under S, 20. 

A Magistrate generally empowered under the Cr. P. 
Code to receive complaints of offences, has jurisdiction 
in respect of offences under S. 20 of the Cattle Trespass 
Act wthout any special authorization by the District 
Magistrate to receive complaints under the above section. 
44 Bom. 42 and 34 Cal. 926, Poll. (^Wallace, /.) 
Deenadayalu V. Ratna Padayachi. 

100 I. C. 381 = 25 M. L. W. 282 = 
1927 M. W. N. 167-28 Cr.L.J. 301 = 60 Mad. 841 = 
A. I. R. 1927 Mad. 396 = 52 M. L, J. 251. 
— S. 21— Complaint— Validity of. 

Agent authorised to file a complaint though can 

not give direct evidence of all circumstances. 

For a complaint by an agent to be valid, it is not 
necessary that the agent must know all about the matter 
from what he has seen himself and not from what he 
has been told by others ,* that is, the agent need not be a 
person who is capable of giving what is called direct evi- 
dence of all the circumstances and not of a part of them 
only. {Main fax. A, J, C.) JUKARAM v. GaNPAT. 

26 Cr.L.J. 327-84 XC. 651- A.I.R. 1923 Nag. 156. 
— S. 22 —Appeal. 

An order awarding compensation and repayment 

of fines under S. 22 of the Cattle Trespass Act (I of 
1871) is appealable under S. 408 of the Cr. P, Code the- 
compensation so awarded not being a fine, the restrictive 
provisions of S. 413, Criminal Procedure Code are not 
applicable. {Macleod,C. J,and Shah, /,) BaRTHOL 
DUMING RODRIKS v, PaPA DADA. 

63 X C. 160=46 Bom. 68 = 23 Bom. L. R. 836 = 
22 Cr. L. J. 624= A. I. R. 1922 Bom. 191. 
—3. 22— Oompeusation. 

Compensation cannot be a%varded in absence of 

loss and unless specifically claimed — Sentence of impri- 
sonment under S. 22 in default of compensation is ille- 
gal. 

Compensation under S, 22 cannot be allowed in the 
absence of loss alleged or proved. The Magistrate cannot 
award it arbitrarily at his own sweet will. The complai- 
nant must make a specific claim about it. Further the 
Magistrate can only award compensation for illegal 
seizure of cattle and cannot impose fine. He is also not^ 
competent under S. 22 to pass sentence of impri- 
sonment and thus when he passes a sentence of impri- 
sonment in default of payment of compensation, the 
sentence is illegal. {Mohiuddin, A, /, C.) RamdULa- 
REY V, Manohar. 31 Cr. L. J, 278= 121 X C. 665 = 
26 N. L. R. 168 = A. X R, 1^30 Nag. 149, 

— ' C ompensation maybe awarded to owner of the 
cattle and not to agent filing complaint. 

Where the complaint - is lodged by an agent, the 
Magistrate can award reasonable compensation, which 
will be paid to the complainant (owner of cattle and not 
to the agent who filed the coraplahit {Mohiuddin, A, /, 
C.) MAKOHAR V, Rampularey. 

30 Or. L. J. 633=116 XC. 424=1929 Or. O. 18 = 
13 A. X Or. B. 63= A. I, R. 1929 Blag. 152. 



96 


95 CRIMINAL DIGEST, 1924—1930. 


CATTUB TBBSPASS ACT (1871), S. 22. 

"C ompensation need not be claimed in theconi' 

plaint. 

There is no restriction in the Act that the Coart can* 
not award compensation unless it is claimed in the com- 
plaint. A. I. R. 1923 Pat. 292, not foil. (^Jackson^ /.) 
KOLANDAI CHETTY V, Perumal Kavundan. 

29 Or. L. J. 325=108 I. C. 80 = 1 M. Or. 0. 125= 
A. L E. 1928 Mad. 369. 

■ ’• "L oss not proofed — Compeotsation 7tot asked for in 
petition — Compensation order is illegal. 

If no compensation was claimed in the petition of 
complaint and no allegation was made as to the loss 
caused by the seizure of the cattle, the order directing 
payment of compensation cannot stand. The person 
under whose orders the cattle were seized is liable to 
compensate the complainant, equally with those who 
directly seized them under his orders, {Ross^ /.) BaiJ- 
NATH Sahay V, King-Emperor. 4 P. L. T. 231= 
72 1. 0. 71=1923 P. H. 0. 0. 96= 

1 Pat. L. E. Cr. 34=24 Or. L. J. 311= 
A. I. E. 1923 Pat. 292. 

— S. 22— G-razier. 

. .. - • "G razter of cattle is agent within S, 22. 

A grazier is entrusted with the charge of the cattle 
during the period the cattle are with him for the purpose 
of grazing and therefore he may be presumed to be an 
agent of Sie owners of the cattle during the time the 
cattle are in his charge. Such an authority must be pre- 
sumed from the circumstances of the case. The person 
personally acquainted with the circumstances can only 
be the person in charge of the cattle when seizure is 
made and therefore comes under the category of “ an 
agent personally acquainted with the drcumstances’* 
mentioned in S, 21. A. I. R. 1923 Nag. 156, Ref. 
{Moktuddin, A, /, (7.) MaNOHAR v, RaMDULAREY. 

SO Or. Ii. J. 633=116 I. 0. 424=1929 Cr. 0. 18= 
13 A. I. Or. E. 63= A. I. E. 1929 Nag. 162. 
— S. 24— LlabiUty. 

- "" ' F or conviction under S, 24 liability of the cattle 
to be seized must be proved. 

Before a conviction under S. 24 can be sustained it is 
necessary to prove that the cattle which has been rescued 
was liable to be seized under the Act. {Sulaimany /.) 
BaBU V, EMPEROR. 24 A. Ii. J. 280= 

27 Or. Ii. j. 313=7 L. E. A. Or. 40 = 92 I. 0. 697= 
A. I. E. 1926 All. 276. 

— S. 24— Offence. 

Penal Code, Ss, 447, 441 and 40 — “ Offence ” in 

S, 441 includes offmce under S, 24. 

Entering the cattle pound with intent to commit an 
offence under S. 24, Cattle Trespass Act amounts to 
criminal trespass within the meaning of S. 447, I. P. C. 
and entering the pound with intent to intimidate the 
person in charge of the pound amounts to an offence 
under S. 447. ^Pforde and Addison, jjf) EmperOR v. 
Bhola. . 8 Lali. 331 = 103 I. 0. 201 = 

28 Cr. L. J. 666 = 28 P. L. E, 619 = 
8 A. I. Or. E. 293 =9 L. Ii. J. 364= 
A. I, E. 1927 Lah. 496. 

— S. 24— Offence under. 

— “ — Wrongful removal of cattle from pound — Offence 
of the ft if constituted — Act constituting offence, under 
Cattle Trespass Act also — Procedure, 

A person who removes cattle from a pound where they 
are secured without paying the le^timate fee has the 
dishonest intention of saving himself the fee and is liable 
to be convicted under S. 24 of the Cattle Trespass Act 
as well as under S. 380, 1. P. C. In such cases however 
the conviction cannot be under both provisions of laxy* 
Conviction for theft upheld. {Pandedai, J,) Veera- 


CBNTEAL PEOVINOBS LAND EEVBNXJE ACT 
(1917), S. 188. 

swami Naicken V, Emperor. 

1930 M. W. N. 529 = 33 L. W. 206 = 
129 I. 0. 451 (1) = 32 Cr. L. J. 354 = 
I. E. 1931 Mad. 252 (1)=1931 Cr. O. 32= 
A. I. E. 1931 Mad. 18. 

— S. 24^Sentence. 

Penal Code, S, 323 — Separate sentences can be 

passed. 

The offence of causing hurt is a separate offence from 
that of rescuing cattle and separate sentences may legally 
be passed. (Wallace, J.) ANTHONI UDAIYAN v, 
Rayappudayar. 39 M. L. T. 543= 

1927 M. W. N. 850=105 I. 0. 806 = 
28 Or.L. J. 982=9 A. I. Or. E. 160 = 
A. I. E. 1928 Mad. 18=53 M. L. J. 653. 

OENTEAL PEOVINOBS CEIMINAL CIEOU- 
LAES. 

—No. 1-28, Para. 6— Procedure. 

T rial of young offenders by Second Class Magis- 

I traie is barred, 

\ The Circular states that adolescents should be tried 
by a Magistrate not below the rank of Sub- Divisional 
Magistrate. It does not say that a Second Class Magis- 
trate may try an adolescent but must refer the case for 
punishment to the Sub- Divisional Ma^strate. (Kotwal, 
A. J, c.) Baba v. Emperor. 22 N. L. E. 166 = 
0.66 = 24 Or. L. J. 738 = 
... . u A. I. E. 1924 Nag. 37. 

OBNTEAL PEO VINCES LAND EEVENDE ACT 
(II OF 1917), 

— S. 131— Offence under. 

Penal Code, S, 353 — C. P. Code, O. 21, 24 — 

O, 21, R, 24 applies to warrants under L* R, Act, 
S. 131 — Resistance to a time-barred warrant issued 
under S. 131 is no offence. 

Where the date fixed for the return of the warrant 
had already expired on the day that the process-server 
went to execute it, 

Held, that he was not acting in the execution of his 
duty and the conviction under section 353 for assaulting 
him was bad. O. 21, R. 24, C. P. Code, applies to a 
warrant issued under S. 131 of the Land Revenue Act. 
10 C. 18 and 31 C. 424, Foil. (Baker, Qfg, /. C.) 
Nandlal V, Emperor. 19 N. L. E. 183= 

76 1. 0. 665 = 25 Or. L. J. 223= 
A. I. E. 1924 Nag. 68. 

— S. 188— Consent. 

Condition in a wajib-ul-arz — Consent of every co* 

sharer in petty cases is not necessary. 

Where under the wafib-ul^arz of the village the 
lambardar who to manage the village with the consent 
of the co-sharers, the lambardar need not obtain the 
consent of every individual co-sharer, in petty cases such 
as allowing a cow to graze in the village. (Baker, J. C.) 
PaRASRAM V. KANHIYA. 7 N. L. J. 193= 

* 84 1. O. 862=26 Or. L. J. 382= 

A. I. E. 1923 Nag. 386. 

— S. 188— Lambardar. 

Lambardar of undivided village has no sole right 

to appoint village servants. 

There is no authority to support the proposition that a 
person as the lambardar of the undivided village has 
the right to appoint persons who simply make a living in 
the village by their labour as village servants and a . co- 
sharef has no right to interfere with their appointment. 
(Subhedar, A.J.C.) KaSHIRAM HAZARI v, ASARAM. 

1929 Cr.O. ^9=31 Or. L. J. 20= 
120 1. 0. 216= A. I. E. 1929 Nag. 328 
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<JBNTRAIi PROVmOBS MTimOIPAI. ACT (XV I 
or 1903). I 

— s. 35— Market due. 

■ ''''Market due*' meaniug — Unpaid lease — Money 

4 S not a tax recoverable under S, 44, 

At an auction held by the Municipal Committee of 
Kagpur of the right to sell provisions at a certain stall 
in the Cotton Market near the Railway Station the 
applicant Yeshwant made the highest bid. He paid a 
portion of the amount of his bid and the sale was pre- 
sumably sanctioned in due course. But befoie Yeshwant 
executed the deed required of him, the Committee broke 
one of the conditions of the contract and he j&led a suit 
for damages. The Committee then applied under S. 44 
to a Magistrate to recover the unpaid balance of the 
lease money from him by distress and sale of his movea- 
ble property. 

Heidi that the unpaid lease money was not a 
'‘market-due” or tax of the kind mentioned in S. 35 as 
it was never imposed in the manner prescribed by that 
section and, therefore, not recoverable by the summary 
procedure provided by S. 44. {HallifaXi A, /. C.) 
Yeshwant Rao Nagpur Municipality. 

19 N. L. B. 122=^73 1. 0. 52=24 Or. L. J. 516= 
A. I. R. 1923 Nag. 264. 

— S. 66— Building. 

— -A building means a structure with a roof. (^Drake 

Brockman, /. C.) THAKUR LaL v, SECRETARY, 
MUNICIPAL COMMITTEE, KHANDWA. 

22 Or. L. J. 754 = 64 I 0. 274= 
A. I. R. 1921 Nag. 147. 

— S. 105— By-law 5 (a). 

^Zease can only be terminated according to law 

and it does not come to end at mere will of Committee--- 
Transfer of Property Act, S, 106. 

A lease can only be terminated according to law and 
it does not come to an end, at the sweet will of the Com- 
mittee, by passing a resolution. A Municipal Committee 
granted a lease of immovable property. The lease was 
from month to month. No l5 days’ notice as required 
by law \ 7 as given, but the Committee passed a resolution 
by which the lessee was to quit the land after seven 
days’ notice. On lessee’s failure to do so he was convicted 
for breach of the bye-law 5 (a). 

Held, that the lease could only be terminated with 15 
days’ notice and as no such notice was ^ven, there was 
no breach of the bye-law 5 {a), and the conviction was 
illegal. {JMohiuddini A, /. C.) MULCHaND BaLBA- 
BHAR V. MUNICIPAL COMMITTEE, GONDIA. 

124 1. 0. 266= 31 Or. L. J. 667= 
1929 Or. 0. 611= A. I. R. 1929 Nag. 332. 
— S. 122 — Bucroacliment, 

Encroachment by previous owner — Present owner 

{mining to remove it is not guilty. 

S. 122 cannot be interpreted as making punishable an 
omission to remove an existing encroachment not made 
by the accused person. The word “obstructs” in S. 122 
of the Act applies to the persons whp built Or caused to 
be built the encroachment and not to the accused who 
originally had nothing to do with its erection. Sub-S. 
<2) of S. 67 read with S. 139 provides a remedy in the 
case of an encroachment not m^e by the present owner. 
iPrideaux, A. /. C.) CHUNILAL n, MUNICIPAL 
COMMITTEE, ARVI^ , 23 Or. Ii. J. 127- 

66 1] O. 689=18 Nag. L. R. 92= 
A. I. R. 1922 Nag. 167. 

OENTRAli PROVBfC^a : MtJNIdPAMXIBS 
ACT (n or 1922). 

—S. 98— Bye laws. . ^ , 

Breach of sub-S. (fiy^B\e*4tms'^ framed under 

(3) enabling MufdcipaUtY Ho ^'^r^eHide party 
concerned are not ultra vires. 

CR. D.— 7 


CENTRAL PROVINCES MXJNiCIPAIiITIES 
ACT (1922), S. 218. 

If a person who does not give notice in writing of his 
intention to erect or re-erect any building as required by 
sub-S. (2), erects or re-erects or commences to erect or 
re-erect the building without the sanction of the Com- 
mittee which is necessary under sub-S. (1) of S. 98 of 
the new Act, the person can be prosecuted for not 
giving the notice in the manner prescribed by bye-laws 
framed by the Committee in exercise of the power con- 
ferred under sub-S. (3) of the said section. Such bye- 
laws are not ultra vires, (^Kinkhede, A. J. C.) K.ING- 
Emperor V. Shriballabh. 26 Or. L. J. 1084= 
88 I. C. 28=A.I. R. 1925 Nag, 393. 

— S. 199— Interpretation. 

Words ^''everyday after the first** must be inter- 
preted as every day after first day to which conviction 
relates. 

The words “every day after the first” must be inter- 
preted as every day after the first to which the convic- 
tion relates. If a person has been committing a breach 
of a bye-law since 8th July, 1928, he can be properly 
fined Rs. 50 on 21st November, 1928. It is misreading 
S. 199 to think that he should be fined Rs. 5 only on 
21st November, 1928, because he was on that date con- 
tinuing the offence. (.Macnair, Offg. J. Cf) SECRE- 
TARY, Municipal committee, Nagpur v, Yenka 
KhatiSH. 1929 Or. O. 684=121 1. O. 64 = 

31 Or. L. J. 197= A. I. R. 1929 Nag. 360. 
— S. 199— Proof. 

^Lawful direction by a notice lawfully issued 

and disobedience to such a direction must be proved. 
What the prosecution has to prove under S. 199 is 
that a lawful direction was given to the accused by a 
notice lawfully issued under the powers conferred by 
Part 3 of the Act and that the accused disobeyed the 
said direction. {Kolkatkar, A, J, Cl) WaSUDEO v, 
AKOLA MUNICIPALIIY.. 10 A. I. Or. R. 566 = 

29 Or. L. J. 785=111 1. 0. 113= 
A. I. R. 1928 Nag. 337. 

— S. 218— Complainant. 

Police officer authorised to make complaints by 

committee — Police officer making complaint and not 
committee is complainant. 

Where a police officer is authorized under S. 218 by 
the Municipal Committee to make complaints with 
regard to offences under the Municipal Act, that polipe 
officer making the complaint and not the committee is 
to be regarded as complainant. (Staples, A, J, Cl) 
NaNHE V. MUNICIPAL committee, JUBBULPORE. 

26 N. L. B. 194 = 1930 Or. C. 89 « 
31 Or. L. J. 382 =12 N. L. J. 127= 
122 1. 0. 268= A. I. R. 1930 Nag. 33. 

— S. 218— Public servant. 

Committee delegating authority to public servant 


by virtue of his office— Such public servant acts in his 
capacity as public servant when making complaint 
his personal attendance in Court for escaminaiion is not 
necessary — Cr, P. Code, S, 200, Proviso (c^). 

As a Municipal Committee is empowered to delegate 
its authority of making complaint under S* 218 (2), 
when such authority is delegated tq a putUc sfervant by 
virtue of his office and not by name, he acts in his capa- 
city as a public servant when making a complaint w^in 
the meaning of S. 200, proviso (aa), Cr, P. Cod6,, ^ 
his personal attendance For ekaminatijon is i^bt n^es^ry. 
(^Staples, A. J, Cl) NaNHE^. ISiu^lCIPAL C0 MmA 
TEE, JUBBUL]|>ORE. " 26 N. L, 
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CHAEG-E. 

See CR. P. CODE, SS. 221—240. 

CHAEGE TO JURY. CR. P. CODE, SS. 297— 
307. 

CHBATINO. See PENAL CODE, SS. 415-420. 
CHEMIOAI* EXAMINER’S REPORT. 

Cr. P, Code, S. 5iO. 

OHILB. 

See (1) Cr. P. Code, S. 488 (2). 

(2) Fatal accidents act. 

(3) Penal Code, S. 3i7. 

CHIN HILLS RSaiTLATION (V OF 1896). 

— S. 4- -IntiBrpretation. 

An apphcatton. under S. 488, Cr. P. Code, is not 

of a civil nature — S, 4, CL 1 is qualified by clauses 4 and 

An application under S. 488, Cr. P. Code, cannot be 
regarded as a proceeding of a civil nature within S. 12 
although the failure to maintain a child is not a cii- 
minal offence. Cl. 1 of S. 4 is qualified by CIs. 4 and 
5. The words “so far as regai ds persons other than 
Chins” in S. 4 (i) must be construed as meaning “so far 
as regards liabilities imposed by law on persons other 
than Chins.” iMacColl, A. J. C.) MaUNG v. ManG 
tom. 25 Cr. L. J. 111=76 I. C. 111 = 

4 IT. B. R. 169= A. I. R. 1925 Rang 140 
CHOTA NAGPUR TENANCY ACT (VI OF 
1908). 

— S. 14— Effect of resumption. 

Resumption of Jagir tenure annuls all Sub- 

tenures — Lands on which mines sunk are excepted Onus 

of proof of consent, 

“Land whereon a mine has been sunk under lawful 
authority is expressly excepted from annulment by ex- 
ception (a) of S. 14. When a jagir tenure is resumed, 
all sub-tenures created by the previous Jagirdars are 
annulled and become void, and not merely voidable. The 
words “grantee or any of his ancestors” clearly mean 
‘ succeeding grantees ’ and under tenures, created by 
whichsoever grantee (who successively held the tenures), 
would be annulled on resumption. To prove consent to 
the under-tenure is upon him who asserts it. A grantee 
or any of his successors could not create an under-tenure 
to exceed in duration the subsistence of their owm tenure. 
S. 14 expressly provides that on resumption of the tenures 
all sub-tenures granted by the grantee of tenure whom 
he succeeded should be deemed to be annulled 27 Cal 
156 ; 24 Cal. 715 and l7 MX.J. 598, Foil. (AdamL /) 
Maharaja Pratab v. Sunderbans Koer. 

71 I.C. 999^3 P. L. T. 628=24 Cr. L. J*. 279 = 

A. I. B. 1923 Pat. 76. 
— S. 63^— Appeal against order. 

Order under S. 63 is appealable under S. 2l5 

and not under Criminal Procedure Code, 

An order under S, 63 shall have the force and effect 
of a decree of a civil Court and consequently it follows 
that any procedure to be adopted by a party subsequent 
to the making of that order cannot be governed by the 
Code of Criminal Procedufe but comes under S. 215 and 
the appeal lies to the officers named theiein. ^Adami 
and Wort, J/.) Krishna Prasad v. Emperor, 

7 Pat. 421 = 9 P. L. T. 496 = 29 Cr. L. J, 420 = 
108 I. 0. 666 = 10 A. I. Or. R. 164= 

^ A. I. R. 1928 Pat 370 

— S. 72— Rights of under raiyat . 

S: 72, Cl. (4), does not require an ejectment suit 
to be brought a^mst the under-raiyat, nor is any notice 
of formality pessary to eject him. The landlord is 
entitled to. en,t^ on the holding immediately after sur- 
render hg the xa^t. and either let it to another or take 


CRIMINAL INTIMIDATION. 

it under cultivation. The right of an under- raiyat ceases 
after surrender by the raiyat and he becomes a trespass- 
er so far as the landlord is concerned. 40 Cal. 858 ; 4 
C.W.N. 792; A.I.R. 1922 Pat. 197; and A. I. R. 1926 
Pat. 244, Foil. {Jwala Prasad, /.) HaRPRASAD Singh 
V. Hulsan Chamar. 10 A. I. Cr. R. 420 = 

110 I 0. 98 = 9 P. L. T. 728 = 29 Cr . L. J. 642. 
CIRCUMSTANTIAL EVIDENCE. 

See (1) Criminal Trial. 

(2) Evidence. 

COURT-FEES ACT (VII OP 1870). 

— S. 19 (17)- Application by counsel of accused. 

Adjournment application. 

An application filed by an advocate or counsel on 
behalf of the prisoner and purporting to be from the 
prisoner himself, is a petition “by a prisoner” within 
the meaning of S. 19 (l7), and the fact that it w^as an 
adjournment application made by the counsel for his 
personal convenience is immaterial. A.I.R. 1922 U B 
14 ; 14 N.L.R. 77 and A.I.R. 1924 Rang. 160, Rel,‘on’ 
^King, /.) Bhaya Lal V. Emperor. 62 All. 542= 
I. R. 1930 A. 875-126 I. C. 827 = 
31 Cr. L. J. 1121=1930 Cr. 0. 373 = 
11 L. R. A. Cr. 45 = 1930 A. L. J. 682= 

_ A. I. R. 1930 All. 261. 

Appeal or revision. 

A petition of appeal or revision signed and filed by an 
advocate or pleader on behalf of a prisoner under an 
authority signed by the prisoner, need not bear a Court- 
fee stamp. {Robinson, C. /.) In re COURT-FeeS ACT 

761. C 869 = 1 Bang. 510= 

25 Cr. Ii. J. 277= A. I. E. 1924 Bang. 160. 
— S. 31 — Oogniza'ble cases. 

In a cognizable case it is inequitable to order the 

accused to pay the costs of the complainant. (MayOune- 
/.) Mating San Myin v. King-Emperor. 

81 1. 0. 187=2 Bur. L. J. 37 = 25 Cr. I. J. 699= 
A. I. E. 1923 Bang. 246. 
— S. 31— Cognizable offence. 

— Under S. 31 _ payment has only to be oidered 
when the offence is non-cognizable. (SHiart. /I 
Mingan V. Emperor. 81 I. c. 66= 

26 Cr. L. J. 668= A. I. E. 1923 AU. 86. 
— S. 31 — Effect. 

“Fine^' — Scope of. 

ne making of an order under S. 31 does not ordi- 
narily amount to an enhancement of sentence but may be 
made as an inodental order to bring the judgments into- 
conformity with the law. S. 31 of the Court Fees Act 
provides that all fees ordered to be repaid under the 
^lon shall be recoverable “as if they were fines” but 
does not thereby make them part of the sentence 22 M 
153, Dist (Spencer, /.) E. THIMMIAH v. EMPEROR* 
82 1. 0. 141 =47 Mad. 914 = 20 M. L. W. 293= 
^ 39 = 1924 M. W. N 489 = 

26 Or. Ii. J. 1213= A. I. E. 1926 Mad. 136= 
47 M. Ii. J. 366. 

OBIMINAL BBEACH OF CONTEACT. 

^eCi^^AcT XIII OF 1859 (Workmen’s Breach 
OF Contract act). 

. (2) Penal Code, Ss. 490-492 

CEIMniTAli CASE. See CRIMINAL TRIAL. 
CEIMINAI. CONSPIEACT. CRIMINAL PRO- 
CEDURE CODE, Ss. 120 A AND 120-B. 

OEIMnrAli FOECE. See PENAL CODE. 
OMI^AI. nraiMIDAXION. See penal Code, 
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CRIMINAL LAW AMENDMENT ACT (XIV OF 
1908). 

— S. 15— Instigation. 

Formation of an unlawful association. 

The accused was alleged to have stated that the Bri- 
tish Raj had come to an end or at any rate was about 
to do so and exhorted the people to hold a Diwan and to 
take steps to establish an Independent State at Bagrian. 
After sta>ing at Bagrian the accused went away and 
immediately after the departure an unlaw’ful association 
was formed of which the accused’s son vas made the 
secretary. He also told the people that he had paid 
Rs, 2,000 towaidsthe movement. Subsequent to the 
formation the Diwans were held of a political nature. 

Held, on these facts that the accused’s act was not 
covered by S. 1 or 2, as he did not contribute to the 
funds or assist in the management of the existing asso- 
ciation. But that he did instigate the formation of an 
association which was unlawful under S. 15, cl. (2) {of) 
and therefore abetted its formation and as any one 
becoming a member of that association or contributing 
funds to it w’ould be guilty of an offence under S. 17 
(l), accused’s act amounted to an abetment of an 
offence and as this abetment was of the commission of 
an offence by persons exceeding 10, the action came 
within the purview of I. P. Code, S. 117. (^Broadway 
andMoti Sagar, //.) EMPEROR v. MiHAN SiNGH. 

89 I. C. 392-5 Lah. 1 = 26 Or. L. J. 1352= 
A. I. R. 1924 LaE. 440. 

— S. 17— Admission, effect of. 

Managing an unlawful association. 

An accused person does not plead to a section of* a 
criminal statute. He pleads guilty or not guilty to the 
facts alleged to disclose an offence under that section. 
Where the charge stated that the accused was the 
jathadar of the A kali Dal and as such addressed meet- 
ings of the Akalis and appealed to the Sikhs to organize 
themselves into jathas, and he admits himself to be a 
jathadar of that organization, he is admitting that he is 
a member of an unlawful association, therefore plead- 
ing guilty to an offence under the provisions of S. l7 
(1). The words “jathadar” means a person who leads 
or controls a jatha, and if it is proved that there was 
any jatha being at that time led or controlled by the 
accused, he would obviously be guilty of managing an 
unlawful association. ^Broadway and Fforde, jjf) 
Basant Singh v. The Crown. ' 

7 Lah. 359 = 8 L L. J, 253. = 27 Cr. L. J, 907 = 
27F. L. R 651 = 961 0 219 = 
A, I. R. 1926 Lah. 406. 

— S. 17— Essentials. . 

'“—’-’^Existence of the association. 

The offence of promoting or assisting in promoting 
a meeting of an unlawful association implies that the 
association is already in existence. No doubt a thing 
not already existing may be promoted, but the offence 
under the Act consists in promoting, of assisting in 
promoting, not an unlawful association, but a meeting of 
such an association and therefore the association must 
exist before a meeting of it can be promoted. It cannot 
therefore be said that a person by urging his hearers to 
form themselves into “JathasT’ promotes or assists in 
promoting meetings of the “Jathas” when the “Jathas” 
themselves had not come into existence. The person 
alleged to have promoted such meetings on behalf of an 
unlawful associatiofi must be proved to have authority 
from that association to convene the meetings. 
{Martineau, /.) ATTAR SiNGH v. EMPEROR. 

88 1. 0. 367 = 6 Lah. 349 = 7 L. L. J. 621 = 
26 Cr. L. J. 1135=26 F. L. R. 411 = 
A. 1. B. 1925 Ixah. 622. 


CRIMINAL LAW AMENDMENT ACT (1908), 
S. 17. * 

— S. 17~Iiistigation. 

Exhorting the Sikhs in a meeting to enlist them- 
selves for shahidi jathas for the purpose of going to a 
certain place and collecting funds for a committee 
which was declared as unlawful by the Government is 
not an offence under S. 17 (l) and S. 17 (2) of ’the 
Criminal Law (Amendment) Act, but is an offence 
under S. Il7 , Penal Code, as the accused instigated 
people to become members of a jatha under the orders 
of the said committee which jatha would be an unlawful 
association within the meaning of S. 16. A. I, R. 1924 
Lah. 440, Ref. (Scotl-Smith, /.) KirpaL SrNGH v. EM- 
PEROR. 26 P. L. R. 412 = 26 Cr. L.J. 1374= 

89 1. 0. 462= A, I, K. 1926 Lah. 116. 
— S. 17 —Offence under. 

The accused was alleged to have stated that the 

Biitish Raj had come to an end, at any rate was about 
to do so and exhorted the people to hold a Diw’an and 
to take steps to establish an Independent State at Bar- 
grian. After staying at Bargrian the accused went away 
and immediately after the departure an unlawful asso- 
ciation was formed of which the accused’s son was made 
the secretary. He also told the people that he had paid 
Rs. 2,000 towards the movement. Subsequent to the 
formation, the Diw^ans were held of a political nature. 

Held, on these facts that the accused’s act was not 
covered by S. 1 or S. 2, as he did not contribute to the 
funds or assist in the management of the existing asso- 
ciation. But that he did instigate the formation of an 
association which was unlawful under S. 15, cl. (2) (al 
and therefore abetted its formation and as any one be- 
coming a member of that association or contributing 
funds to it would be guilty of an cffence under S. 17 

(1) accused’s act amounted to an abetment of an offence 
and as this abetment was of the commission of an 
offence by persons exceeding 10, the action came within 
the purview of I. P. Code, S. Il7. (^Broadway aitd Moti 
Sagar, Jf.) EMPEROR v MIHAN SiNGH. 

89 I. 0. 392 = 6 Lah. 1 = 26 Cr L J. 1352= 
A. I. R. 1924 Lah. 440. 

— S. 17 — Prima facie case. 

Assisting volunteers by giving skelter. 

The case against petitioners originated on a police 
report which was in tbe.se words: “I beg to repoit that 
Srijut Parmanand Agarwala has been assisting the 
volunteers by giving them shelter in a house belonging 
to him in the Tejpur town. I, therefore, request that 
action under the Criminal I^w (Amendment) Act may 
l^e taken against him.” Upon this, the Deputy Com- 
missioner ordered “Issue warrant with bail under S. l7 

(2) of the Act.’» 

Held, this report failed to make out a prima facie 
case in respect of the offence, described in this section 
with the result that the proceedings based on the. report 
were liable to be quashed. {Walmsley and Suhrawardy, 
JJ.) PARMANAND AGARWALA V. EMPEROR. 

71 1, 0. 49 = 36 C. L. J. 179 = 24 Cr. L. J. 1 = 
A. I. R. 1922 Cal. 638. 

— S. 17— Promoting. 

Assisting in organizing meeting. 

A person who takes an active part in organising or 
assisting to organize a meeting must clearly be regarded 
as promoting or assisting to promote it. In the ordinary 
dictionary sense to promote an undertaking is to for- 
ward, further or encourage it and a person who takes 
a part in the actual management of a meeting is obvious- 
ly furthering or encouraging shch meeting, CBroadway 
and Fforde, JJ.) MEHK SiNGH v. THE CROSt^N. < 
96 1. C, 223=7 Lsdi. 367=3 L > L. X.266= 
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CRIMINAL lAW AMENDMENT ACT (1908), 
S. 17. 

27 Or. L. J. 911 « 27 P. L. R. 629 = 
A. I. B. 1926 Lah. 405. 

— S. 17~Scope. 

Person tn charge of an office — Unauthorised 

persons taking fart in meetings, 

A person who is in charge of an office is not neces- 
sarily the person who manages or assists in managing 
the association which owns that office. 

Clause (1) of S. 17 makes it an offence not only to be 
a member of an unlawful association or to take part in 
its meetings, but also to help it in any way and it is 
immaterial whether the person who renders such help 
has been authorised to do so or whether he acts purely 
on his own initiative. (A. I. JR. 1923 Lah. 522, Expl.) 


CRIMINAL ICESAPPBOPRIATION. 

Cl. (1) of S. 17 is obviously intended to deal with 
members and all other persons identifying themselves 
with any unlawful body of persons as defined by S. 15 ; 
and Cl. (2) of S. l7 is directed against the ring-leaders 
of such a body ; that is, the persons who actually con- 
trol or direct the activities of the association, or who 
organize or help to organize any of its meetings. Cr. 
App. No. 912 of 1924 and Cr. Rev, No. 1045 of 1925, 
Rel. on. {Broadway and F for de^ J/.) MEHR SINGH 
V. Emperor. 96 1. C. 267= 7 Lah. 348= 

8 L. L. J. 242 = 27 Or. L. J. 913 = 27 P. L. R. 655 = 
A, I.R. 1926 Lah. 357. 

CRIMINAL MISAPPROPBIATION.— PENAL 
Code, SS. 403 and 404. 


CRIMINAL PROCEDURE CODE (V OF 1898 
AS AMENDED IN 1923). 


STATUTE INDEX. 


Abducted females, restoration of, S. 552, 

Abduction, place of trial, S. 181 (4). 

Abode of offender, conditions as to, S. 564. 

Absconder, attachment of property of, S. 88. 

Absconder, claim or objection to attachment of property 
of, S. 88 (6.A). 

Absconder, proclamation of, S. 87. 

Absence of accused, taking evidence in, S. 512. 
Absence of accused, trial in, S, 540-A. 

Absence of complainant in summons case, S. 247. 
Absence of complainant in warrant cases, S. 259. 
Absence of jury, S. 282. 

Absolute order for removal of public nuisance, S. 140. 
Access to Court, S. 352. 

Accused, custody of, after commitment and before trial, 
S. 220. 

Accused, discharge of, by committing magistrate. 
S. 209. 

Accused, discharge of, in warrant cases, S. 253. 
Accused, dispensing with personal attendance of, S. 205. 
Accused, entitled to copy of judgment, S. 37l. 

Accused, evidence in absence of, S. 512. 

Accused, examination of, Ss. 342 and 343. 

Accused, issue of process for attendance, S. 204. 
Accused, recording examination of, S. 364. 

Accused, remand of, to custody, S. 344. 

Accused, right to be defended by pleader, S. 340. 
Accused, right of, to claim transfer, S. 191. 

Accused, right of, to copies of Police diaries, S. 162. 
Accused, trial in absence of, S. 540-A. 

Acquittal in summons cases, S. 245. 

Acquittal in warrant cases, S. 258. 

Acquittal on the ground of lunacy, S. 470. 

Act includes omission, S. 4 (2). 

Acts and consequen'ces, place of trial, S.179. 

Additional powers of magistrates, S. 37 and Sch. IV, 
Additional Sessions Judge* S. 31 (2). 

Adjournment of inquiries and trial, S. 344. 
Adjournment of inquiry pending commission, S. 508. 
Adjournment of trial pending commission, S. 508. 
A<Jmission of guilt in cases triable by High Court or 
, Court of Sessions, S. 27l(2). 

Admission of guilt in summons cases, S. 243, 
Admission of guilt in warrant cases, S. 255. 

Admission to Bail, S. 498, 

Adultery, cognizance of offence of, S. 199. 
Advocate-G^ieral, S. 4 (1) (a)., 


Advocate’General, information by, S. 194 (2). 
Advocate-General, permission to conduct prosecution, 
S. 495. 

Affidavits, Ss. 539 and 539- A. 

Agent of land owner, duty to give information to Police. 
S. 45. 

Aggregate sentences for purposes of appeal, S. 35 (3). 
Aid to Magistrates and Police, Ss. 42-45. 

Aid to person executing warrant, S. 43. 

Aid to Police and Magistrate, Ss. 42-45. 

Alteration in judgment, S.369. 

Alteration in maintenance allowance of wife and child- 
‘ ren, S. 489. 

Alteration of charge, Ss. 227-231. 

Alternative judgment, S. 367 (3). 

Americans, trial jointly with others, S. 28S-A. 

I Ammunition, offence relating to, 8.134. 

Apology in contempt cases, S.484. 

Appeal, abatement of, S. 43l. 

Appeal against acquittal. S- 417. 

Appeal against order for restoration of attached pro- 
perty, S. 405. 

App^ against order for security, S. 406. 

Appeal against rejection of surety, S. 406- A, 

Appeal against sentence by Assistant Sessions Judge or 
1st Class Magistrate, S. 408. 

Appeal against sentence by Qourt of Sessions, S. 410. 
Appeal against sentence passed against European Bri- 
tish Subject, S. 416. 

Appeal against sentence by Presidency Magistrate, 
S. 411. 

Appeal against sentence by second and third class 
Magistrates, S. 407. 

Appeal, contempt cases, Ss. 476-B and 486. 

Appeal, form of, Ss. 418 and 419. 

Appeal from jail, S. 420. 

Appeal from order refusing restoration of attached pro- 
perty, S. 405. ' 

Appeal from summary convictions, Ss. 414 aud 4l5, 
Appeal in bond cases, S. 5l5. 

Appeal in case under, Ss. 476, 476-A’ 8: 476-B. 

Appeal in cases under, Ss, 480—485, 486. 

Appeal, none in petty cases, S. 413- 

Appeal, none unless otherwise provided, S. 404, 

Appeal, notice of, S. 422. , 

Appeal, special provisions as to. S. 449. 

Appeal, special right of, S 4l5-A. 
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Appeal, suspension of sentence pending appeal, S. 426, ! 
Appeal, under Chap. XXIII, S* 449. 

Appearance, processes to compel, Ss. 68 and 93, 

Appellate Court, further evidence in, S. 428. 

Appellate Court, judgment of, S, 424. 

Appellate Court, powers of, S. 423. 

Applicability of Chap. XXIII, S. 443. 

Application for commission, S. 506. 

Appointment of public prosecutor, S. 492. 

Appointment of village headman, S. 45 (3). 

Arms, offence relating to place of trial, S. 184. 

Arrest, Ss. 46—53. 

Arrest by private person, S. 59. 

Arrested person, search of, S. 5l. 

Arrest, escape from, S. 66. 

Arrest, escape, retaking, Ss. 46 — 67. 

Arrest, in presence of Magistrate, S. 65, 

Arrest, mode of efliecting, S. 56 (1) as amended. 

Arrest of accused pending appeal, S. 427. 

Arrest of deserter from Army or Navy, S. 54. 

Arrest of habitual receiver of stolen property, S. 55. 
Arrest of habitual robber, S. 55. 

Arrest of habitual thief. S. 55. 

Arrest of house-breaker, S. 55. 

Arrest of person committing offence in Magistrate’s 
presence, S. 64. 

Arrest of person having no means of subsistence, S. 55. 
Arrest of person in possession of stolen property, S. 54. 
Arrest of person obstructing police officer, S. 54, 

Arrest of person punishable under Fugitive Offenders 
Act, S.54. 

Arrest of person refusing to give or giving false name 
and residence, S. 57. 

Arrest of vagabonds, S. 55. 

Arrest of proclaimed offender. S. 54. 

Arrest on breach of bond for appearance, S. 91. 

Arrest, resistance to, S. 46 (2). 

Arrest to prevent offence. S. l5l. 

Arrest without warrant. Ss. 54 — 67. 

Arrest without warrant, procedure after, 60. 
Assessors, attendance of, Ss.285, 295, 319, 330 and 332. 
Assessors, choosing of, S. 284. 

Assessors, examination of, S. 294. 

Assessors, exemption from serving as, S. 320. 

Assessors, list of, Ss. 321 — 325. 

Assessors, inability to attend, S. 285 (1). 

Assessors, summoning of, Ss. 326 — 329 and 331. 
Assessors, view of. Ss. 293 and 309. 

Assistant Sessions Judge, S. 31 (3), 

Attached property, restoration, S. 89. ^ 

Attachment of absconder’s property claim or objection to, 
S. 88 (6- A). 

Attachment of absconding person’s property, S. 88. 
Attachment of immoveable property, S. 146. 

Attachment of property, Ss. 88, 89 and 146. 

Attendance of Assessors, Ss. 285, 295, 319, 330 and 332. 
Attendance of Jury, Ss. 295, 318 and 332. ^ 

Attendance of witnesses during investigation order for, 
S. 160. 

Authority to public prosecutor to conduct prosecution, 
S. 493. 

Bail, Ss. 496—502. 

Bailable cases, bails in, S. 496. 

Bailable offence, defined, S. 4 (1) (3). 

Bail, admission to, S. 498. 

Bail bond, S. 499. 

Bail in bailable cases, S. 496. 

Bail in non-bailable cases, S. 497. 

Bail, reduction of, S. 498. 

Bar, trial for same offence, S, 403. 

Bench, change in constitution, S, 350- A. 

Benches, Ss. l5 — 17. 

Bidding of property, S. 560. 


Bond, appeal, S. 5l5. 

Bond, Bail bond, S. 499. 

Bond, deposit instead of, S. 513. 

Bond, for appearance, Ss, 91 and 92. 

Bond, forfeiture of, S, 5l4. 

Bond from complainant and witnesses for appearance 
during inquiry, S. 217. 

Bond in the case of first offenders, S. 562. 

Bond, Levy of amount due under, S. 5l6. 

Bond, Revision, S. 5l5. 

Bond, security bond, contents, S. 121. 

Books, forfeiture of, S. 99- A. 

Breach of contract, cognizance of offence of, S, 198. 
Breach of Peace, S, 145. 

Breaking open doors and windows, S. 49. 

Breaking open Zenana, S. 48. 

Cancellation of powers of Courts, S. 41. 

Cancellation of security bond, S. 125. 

Capital offences, cognisance of, S. 30. 

Capital sentence, description, Ss. 368 and 371 (3). 
Certificate of Political Agent, S. 188. 

Certifying High Court’s order to lower Court, S. 442, 
Changes in Bench, S. 350-A. 

Changes in constitution of Bench, S. 350-A. 

Charge. Ss. 221—240. 

Charge, alteration, Ss. 227 — 231. 

Charge, commitment without. S. 226. 

Charge, construction of, S.224. 

Charge, defined, S. 4 (l) (0- 
Charge, errors in, S. 225. 

Charge, form of, Ss. 221 — 223. ^ ^ c? 

Charge, framing of, by committing magistrate, S. 210. 
Charge, framing of, in warrant cases, S. 254. 

Charge, imperfect, S. 226. 

Charge, Joinder, Ss. 233 — 240. 

Charge, language of, S. 221 (6). 

Charge, material errors, S. 232. 

Charge, previous conviction to be stated, S. 221 (7 )• 
Charge, time and place to be noted* S. 222, 

Charge to Jarj*, S. 297. „ , o Ref? 

Charge to jury, misdirection, effect, o. Oo/ . 

Charge, where offence doubtful, S. 236. 

Charge, withdrawal, S. 240. 

Chemical Examiner, Report of, S. 510, 

Chief Justicte, defined, S.4 (l)(fl^). 

Children, maintenanee of* Ss. 488—490. 

Civil Court is Court. 195 (2). • 

Civil Court, powers in contempt cases, Ss. 478 ana 
Civil Court’s jurisdiction barred in nuisance cases, 
S. 140 (3). 

Civil force to disperse unlawful assemblies, S, 128. 
Claim for jury on order for removal of nuisance, Ss. 

J35— 139and S.141. 

Claim to attached property, S. 88 (6- A). 

Claim to be dealt with as European of Indian Br, 
Subject, S. 528- A. 

Class^ of Cr. Courts, S. 6. . . > v 

Clerk of the Crown, defined, S. 4 (1) 

Cognizable offence, prevention of, S. 149. 

Cognizance of criminal conspiracy, S. 196-A. 
Cognizance of offence of adultery, S. 199. 

Cognizance of offence of enticing married woman, 
S. 199. 


gnizance of offences, Ss. 30. 
gnizance of offences against State, S. 196. 
gnizance of offences relating t6 marriage, S. 198. 
gnizance of offences under Pfena! Code and other 
laws, Ss. 28 and 29. ' . 

gnizable case-, defined', S. 4’(l) Cr). 

fgnizable cases, investigation into, Ss. 154, loo, lo/ 
and l59. ,1 ^ . 

>mmencement of period ctf 'Security, 12t^; 
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Commencement of proceedings before magistrates, Ss. 
204 and 205. 

Commaicement of proceedings in Court of Sessions, 
Ss. 271—273. 

Commencement of prosecutions, Ss. 200 — 205. 
Commission, adjournment pending, S. 503. 

Commission, application for, S. 506. 

Commission, issue of, Ss. 503 and 504. 

Commission, return of, S. 507. 

Commission, right of parties to forward interrogatories, 

S. 505. 

Commission to examine witnesses, Ss. 503 — 508. 
Commissioner of Police, defined, S. 4 (1) (^). 
Commitment, Ss. 206 — 2l3. 

Commitment, inquiry preliminary to, S. 207. 
Commitment, irregularity in, S. 532. 

Commitment on evidence partly recorded by one magis- 
trate and partly by another, S. 350. 

Commitment on evidence recorded by another magis- 
trate, S 350. 

Commitment proceedings, Ss. 206—220. 

Commitment, quashing of, Ss. 2l5 and 532. 

Commitment to High Court, Ss. 206—213. 

Commitment to Sessions or High Court, Ss. 206 — 213. 
Commitment without charge, S. 226. 

Commutation of sentence, S. 402. 

Compensation to accused, S, 250. 

Complainant, absence of, in summons cases, S.247. 
Complainant, absence of, in warrant cases, S. 259. 
Complainant, a lunatic, S. 199. 

Complainant, defined, S. 444. 

Complainant, examination of, S. 200. 

Complainant, expenses of, Ss. 544 and 546-A. 
Complainant minor, Ss. 198 and 199. 

Complainant, Purdha woman, S. 198. 

Complaint, defined, S. 4 (1) (>4). 

Complaint, dismissal of, S. 203. 

Complaint, false and frivolous, S. 250. 

Complaint to Magistrate not competent to take cogni- 
zance, S. 201, 

Complaints, withdrawal of, S. 248. 

Complaint to Magistrates, Ss. 200 —203, 

Compounding offences, S, 345. 

Conditional order for removal of nuisance, S. 133. 
Confirment of powers on criminal Courts, S. 39. 
Confession, Record of, S. 164. 

Confinement of youthful offenders in reformatories, 
S. 399. 

Confirmation of sentence, Ss. 376 — 380. 

Coiifiimation of sentence — Signature on, S. 377, 
Consequences, place of trial, S. 179. 

Constitution of Bench, change in effect, S. 350-A. 
Constitution of Cr. Courts, Ss. 6 — 27. 

Construction of charge, S. 224. 

Contempt, apology, S. 484, 

Contempt cases, Appeal, Ss 476-B and 486. 

Contempt cases, jurisdiction of. Courts barred, S. 487. 
Contempt cases, Powers of Civil Court, Ss. 478 and 479, 
Contempt cases, Powers of Revenue Court, Ss. 478 and 
479. 

Contempt cases, Record in, S. 481. 

Contempt cases, Registrar in Court, S. 483. 

Contents of security bond, S. 121. 

Continuance of powers, S. 40. 

Control of Dt. Magistrate’s investing power, , S. 38. 
Conviction in several offences at one trial, S. 35 (l). 
Conviction on evidence partly recorded by one and 
partly by another magistrate, S. 350. 

Copies, grant of, S, 548. 

Copies of depositions before Political Agent to be re- 
ceived in evidence, S. 189. 


Copy of judgment to be given to accused S. 37l. 

Corpse, information relating to discovery of, S. 45 (<f). 
Corpses, disinterring of, S. 176, 

Costs in cases under. Ss, 145 and 148. 

Counterfeit Coin, S. 98. 

Court, access of public to, S. 352. 

Court defined, S. 195 (2 ). 

Court, duty of, under Chap, XXIII, S. 447. 

Court includes Registrar in contempt cases, S. 483. 
Court-martial, delivery of persons triable by, S. 549. 
Court, witness, S. 540. 

Courts, jurisdiction barred in contempt cases, S. 487. 
Courts, Subordination of, S. 195 J[7). 

Courts to be open to public, S. 352. 

Criminal breach of trust, place of trial, S. 181 (2). 
Criminal conspiracy, cognizance of, S. 196- A. 

Criminal Court is Court, S. 195 (2). 

Criminal Courts, classes of, S. 6. 

Criminal courts, constitution of, Ss. 6—27. 

Criminal courts — ^Jurisdiction of, in inquiries and trials, 
Ss. 177—199. 

Criminal Courts’ powers, Ss. 28 — 41. 

Criminal misappropriation, place of trial, S. 181 (2). 
Custody of accused after commitment and before trial, 
S. 220. 

Custody of lunatics, Ss, 466 and 471. 

Custody of property pending trial, S. 5l6-A. 

Dacoit, place of trial, S. I8l (1). 

Death, sudden or unnatural, information relating to, 
S. 45 (d). 

Death under suspicious circumstances, S. 45 (d). 
Defamation, cognizance of offence of, S. 198. 

Default in furnishing security, S. 123. 

Defects in distress, S. 538. 

Defence evidence. Process for, in warrant cases, S. 257. 
Defence, Right of, S. 340 
Defence, warrant cases, S. 256. 

Defence witnesses in commitment proceedings, Ss. 211, 
212 and 216. 

Definitions of words in Indian Penal Code accepted, 
S. 4 (2). 

Delivery of lunatics to a relation, S. 475. 

Demeanour of witnesses, S. 363. 

Denial of public right, S. 139- A. 

Deposit instead of bond, S. 513. 

Deserter from Army or Navy, arrest of. S. 54. 

Design to commit offence, S. l50. 

Detention of offender attending Court, S. 35l. 
Detention period of persons arrested without warrant, 
S. 61. 

Diaries of police, right of accused to copies of, S. 62. 
Diary of proceedings, S. 172. 

Difference of opinion, procedure in case of. S. 378. 
Directing of warrant, Ss.,77 — 79. 

Discharge from security, S. 119. 

Discharge of accused by committing Magistrate, S. 209. 
Discharge of accused in warrant cases, S. 253. 

Discharge of bail sureties, S. 502, 

Discharge of jury, Ss. 283 and 305. 

Discharge of lunatics, S. 474. 

Discharge of person arrested with warrant. S. 63. 
Discharge of person in security proceedings S. 119. 
Discharge of surety, S. 126. 

Discovery of corpse. Information relating to, S, 45 (d). 
Discovery of persons wrongfully confined, S. 100. 
Disinterring of corpses, S, 176. 

Dismissal of complaint, S. 203. 

Dispersal of unlawful assemblies, Ss. 127, 130 and 131. 
Disposal of libellous matter, S. 521, 

Disposal of property, Ss. 5l6 A— 525. . 

Disposal of propei;ty found in search beyond jurisdic- 
tion, S. 99. 

Disposal of property, order for, Ss. 5l7 and 5lS. 
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Disposal of property pending trial, S. 5l6-A. 

Disposal of property, slay of order for, S 520. 

Disputes as to immoveable p>roperty, Ss. 145—148. 
Distinct offences. S. 35, Expl. 

Distress, defects in, S. 538. 

District Magistrate, S. 11. 

District Magistrate’s investingpower, control of, S, 38. 
Document defined, S 99 A. 

Document, forfeiture of, S. 99- A. 

Documents, impounding of, S. 103. 

Doors and Windows, breaking open, S. 49. 

Doubt as to place of trial, S. 185. 

Duty of Judge in trials by jury, S. 298. 

Duty of Jury, S. 299. 

Easement, dispute as to, S. 147. 

Enforcement of maintenance order, S, 490. 

Enticing married woman, cognizance of offence, 
S. 199. 

Errors material in charge, S. 232. 

Errors in charge, S, 225, 

Escape from arrest, S. 66. 

Escape from custody, place of trial, S. I8l (1). 

Escaped convict, information regarding, S. 45 (<5). 
Escaped convicts, S. 396. 

European British subject — Cognizance of offences re- 
lating to, S. 29-A. 

European Br. subject defined, S. 4 (1) (z). 

European Br. subject, place of trial, S. 336. 

Europeans and Indian British subjects — Provisions re- 
lating to, Ss. 443 — 449 and S. 528- A-B C and D. 
Europeans, special provisions relating to. Ss. 528- A — 
528-D. 

European, trial, jointly with others, S. 285- A. 

Evidence before committing magistrate, S. 208. 
Evidence, copies of depositions before Political agent, 
S. 189. 

Evidence for prosecution in warrant cases, S. 252. 
Evidence in accused’s absence, S. 512- 
Evidence, interpretation of, to accused, S. 361. 

Evidence, mode of taking, S.353. 

Evidence partly recorded by one and partly by another 
magistrate, S. 350. 

Evidence, Recording of, Ss, 355 — 359, 360, 362 and 
365. 

Evidence, record of, by another Magistrate, S. 350. 
Evidence, record of, when offender unknown, S. 512 
( 2 ). 

Evidence, Special Rul^ as to, Ss. 509 — Sl2. 
Examination of accused, Ss. 342 and 343. 

Examination of accused before committing magistrate 
to be used as evidence in Sessions, S. 287. 
Examination of accused. Record of, S. 364. 

Examination of assessors, S. 294, 

Examination of complainant, S. 200. 

Examination of juror, S. 294. 

Examination of witness, by commission, Ss. 503 — 508. 
Examination of witnesses during investigation, S. I6l. 
Execution of order passed under, Ss. 376—381. 
Execution of sentence, Ss. 381—400. 

Execution of senter^ce, suspension of, S. 388. 

Execution of warrant, Ss. 82 — 84. 

Exemption from serving as jurors or assessors, S. 320. 
Ex-officio justices of peace, S. 25. , 

Expenses of complaint, Ss. 544 and 546-A. 

Expenses of witnesses, Ss^ 544 and 546-A. 

Expenses, payment of, out of fine, Ss. 545 and 546, 
Expressions in former Apts, S.^3, (^). 

Extent of the Code, S, 1. , , . ' 

Eailure of justice, S. 537. 

Failure to observe conditions of recpgnizance, S. 563. 
Failure to plead status as European, or Indian British 
subject, Ss. 528-B—C, , ^ 

False accusations, S, '250. 


( False name and residence, S. 57. 

Females, abducted, restoration of, S. 552, 

Females, exempted from whipping, S. 393. 

Females, search of, S. 52. 

Finality of forfeiture orders, Ss. 99-B and 99- G. 

Finality of order in appeal S. 430. 

Fine, Imprisonment in lieu of, S. 33 (1). 

Fine, Levy of, Ss. 386 and 387. 

Fine, payment of expenses out of, Ss. 545 and 546. 
First offenders, S. 562. 

Forfeiture, finality of, Ss. 99-B and 99-G. 

Forfeiture of Bond, S. 5l4. 

Forfeiture of books, and newspapers and documents, 
S. 99-A. 

Forged documents, search of, S. 98. 

Form of charge, Ss. 221 — 223. 

Form of summons, S, 68. 

Form of warrant of arrest, S. 75. 

Form, S. 555 and Sch. V. 

Forms to be used under the Cr. P. Code, Sch. V. 
Framing of charge by Committing Magistrate, S. 210. 
Framing of charge in warrant cases. S. 254. 

Framing of Rules, S. 554. 

Frivolous accusations, S. 250. 

Fugitive Offenders Act, person punishable under arrest 
of, S. 54. 

Further enquiry, S. 375. 

General provisions as to inquiries and tidals, S. 337 — 
352. 

Govt. Solicitor, permission to conduct prosecution, S. 
495. 

Grant of copies, S. 548. 

Guilt, admission of, in cases triable by High Court or 
Court of Sessions, S. 27l (2). 

Habeas Corpus, Issue of writ, S. 491. 

Habeas Corpus, powers of High Court, S. 491-A. 
Habitual offenders, S. 110.' 

Habitual robber, arrest of, S. 55. 

Hearing of parties in revision, S. 440. , 

High Court, defined, Ss. 4 (1) (j) and 266. 

High Court order to be certified to lower Court, S. 425, 
High Court, power of confirming, Ss. 376 and 379. 

High Court, powers of habeas corpus, S. 491-A. 

High Court, powers of , on reference, Ss. 433 and 438.’ 
High Court, sittings of, Ss, 334 and 335. 

High Court’s order to be certified to lower Court, S. 
442. 

High Court, special provisions for, Ss. 333 — 336. 

High Court’s powers in revision, S. 439. 

House-breaker, arrest of, S 55. 

House breaking implement, S. 54. 

Husband and wife, rape by husband, S, 561. 

Indian British subjects, Ss. 448-" - 4 ^9 and 528-A to D. ^ 
Indian British subjects, special provisions relating to: 
Ss. 528-A and 528-D. 

Indiaii British subject, trial jointly with others, S. 285- 
Information by Advocate-General, S. 194 (2). 
Information of certain offences public to give, S. 44. 
Information, Record to be kept by Police, Ss. 154 ahd 
155. , . ^ ^ 

Information to Magistrate and Police, Ss. 44' and 45. 
Information to Police and Magistrate, Ss. 4^ — 45^ 
Injunction in nuisance cases, S, 142. ' 

Injunction pending inquiry relating to public nuisance, 
S. 142. , 

Injury to pubfic property, S. 152. 

Inquiries and trials — Adjournment, S. 344. 

Inquiries and trials. Adjournment pending tiommissiofl, 

S. 508. ^ . 

Inquiry before commitment, S. 207. 

Inquiry, defined, S, 4 (1>W- 
Inquiry, into security cases, b. 117. 

Inquiry, place of, Ss, 177 — 189. 
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Insolvency of surety, S. 5l4*A. 

Interestedness of Magistrate or Judge, S. 556. 
Interpretation of evidence to accused. S. 361. 
Interpreter, duty of, S. 543. 

Investigating o305cer not to conduct prosecution, S. 495. 
Investigation by police, Ss. 154 — 176. 

Investigation, defined, S. 4 (1) (t). 

Investigation into cognizable cases, Ss. 154, l56, l57 
and l59. 

Investigation into non-cognizable cases, Ss. 155 and 159. 
Immoveable property. Restoration of possession, S. 522. 
Imperfect charge, S. 226. 

Implement of house-breaking, possession of, S. 54. 
Impounding of documents, S. 103. 

Imprisonment, execution of sentence of, S. 383. 
Imprisonment in default of fine, S. 33 (1), 

Imprisonment in default of security, S. 123. 
Imprisonment in summary trial, S. 262 (2). 
Imprisonment, place of, S. 541. 

Irregularities in procedure, Ss. 529—538. 

Irregularities in recording confession or statement of 
accused, S. 533. 

Irregularity before inquiry or trial, S. 537. 

Irregularity during inquiry or trial, S. 537. 

Irregularity in charge, S. 537. 

Irregularity in commitment, S. 532. 

Irregularity in commitment, validation of, S. 532. 
Irregularity in complaint, S. 537. 

Irregularity in contempt cases under, Ss. 476 and 537. 
Irregularity in judgment, S. 537. 

Irregularity in order, S. 537. 

Irregularity in proceedings under Criminal Procedure 
Code. S. 537. 

Irreg^arity in proclamation, S. 537. 

Irregularity in sanction, S. 537. 

Irregjtlarity in summons, S. 537. 

Irregularity in territorial jurisdiction, S. 531, 
Irregularity in warrant, S. 537. 

Irregularity not vitiating proceedings, S. 529. 
Irregularity, objection to, S. 537, Expl. 

Irregularity vitiating proceedings, S. 530. 

Issue of commission, Ss. 503 and 504. 

Joinder of charges, Ss. 233 — 240. 

Joint trial, S. 239. - 

Journey, offence committed in place of trial, S. 183. 
Judge, duty of, in trials by jury, S. 298. 

Judgment, alterations, S. 369. 

Judgment of appellate Court, S. 424. 

Judgment, copy of, to be given to accused, S. 371. 
Judgment in alternative, S. 367 (3). 

Judgment of Presidency Magistrate, S. 370. 

Judgment, Ss, 366 — 373. 

Judgment, translation of, S. 372. 

Judges equally divided, procedure in case, S. 429. 

Judges, prosecution of, S. 197. 

Judicial Proceedings defined, S. 4 (1) (m). 

Jurisdiction, conditions for initiation, Ss. 190 — 199-A. 
Jurisdiction, objection to, S. 532.. 

Jurisdiction of Civil Court barred in nuisance cases, S. 
140 (3). 

Jurisdiction of Courts in contempt cases, ^ S. 487. 
Jurisdiction of Cr. Courts in inquiries and trials, Ss. 177 


Juri^ction, territorial, irregularity in, S. 531. 

Juror, exemption from serving as, S. 320. 

Jury, Absence of, S. 282. 

Jury, utt^nd^c^ of,, Ss. 295, 318 ahd 332, 

Jury, charge to, S. 297. 

Jury, choosing of, Ss. 274 — 280. 

Jury, duty of, S. 299. 

Jury, discharge of, Ss. 283 and 305 
Jury, list of jurors for Couj;t,of Session » Ss. 321 — 325 
and«S. 331. 
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Jury, list of Jurors for High Court. Ss. 312 313, 314 
and 316. 

Jury, locking up, S 296. 

Jury, misdirection, effect, S. 537, 

Jury, number of, S. 274. 

Juvenile offenders, S. 29-B. 

Jury, summoning for Court of Session, Ss. 326—330., 
Jury, summoning for High Court, Ss. 315 and 316. 
Jury, swearing of, S. 281. 

Jury, verdict of, S. 301—305, 306 and 307. 

Jury, view of, S. 293. 

Justice, failure of, S. 537. 

Justices of the peace, Ss. 22 — 25. 

Justices of peace, ex-ofScio, S. 25. 

Kidnapping, place of trial, S. I8l (4). 

Land-holders, duty to give information, S. 45. 

Language of charge, S. 221 (6). 

Language of Courts, S. 558. 

Letters and Telegrams, Production of, S, 95. 

Levy of amount due under bond, S. 5l6. 

Levy of fine, Ss. 386 and 387. 

Libellous matter, disposal of, S. 521. 

List of Assessors, Ss. 321 — 325. 

List of Jurors for Court of Session, Ss. 321—325 and 
331. 

List of Jurors for High Court, Ss. 312, 313, 314 and 
316. 


Local inquiry in cases of property disputes, S. 148, 
Local inspection by jury or assessors, S. 293. 
Locking up of jury, S. 296. 

Lunacy, a plea for acquittal, S. 470. 

Lunatic as complainant, S. 199. 


Lunatic ; release of, pending trial, S. 466. 

Lunatics, Ss, 464 — 475. 

Lunatics, custody of, Ss. 466 and 471. 

Lunatics, delivery of, to a relation, S. 475. 

Lunatics, discharge of, S. 474. 

Lunatics, procedure relating to, Ss. 464, 465 and 469. 
Magistrate, additional powers, S. 37 and Sch. IV. 
Magistrate, ordinary powers, S. 36 and Sch. III.* 
Magistrate, personally interested, S. 556. 

Magistrate, pleader not to sit as, S. 557. 

Maintenance, alteration in allowance, S. 489. 
Maintenance, enforcement of order, S. 490. 

Maintenance of wives and children, Ss. 488—490. 
Maintenance, order for, S, 488. 

Manager of land, duty to give information to police. 
S. 45. 


Material errors in charge, S. 232. 

Maximum term of punishment, S. 35 (2) (a). 

Medical witness, S. 509. 

Military force to disperse unlawful assemblies, Ss. 129 — 
131. 

Military jurors, S. 317, 

Minor* bond by, S. 514-B. 

Minor, complainant, Ss. 198 and 199. 

Misdirection to charge to jury, S. 537. 

Mode of effetting arrest, S. 56 (1) as amended. 

Mode of service of warrants, Ss, 80 and 81 

Mode of taking evidence in inquiries and trials, Ss. 35^ 


Nature of sanction, S. (4). 

Newspapers, forfeiture of, S, 99-A, 

New trial on alteration in charge, S. 229. 

Non-bailable cases, Bail in, S. 496. 

Non-bailable offence, defined, S. 4 (1) (^). 
Non-cognizable case defined, S. 4 (1) («). 
Non-cognizable cases— Investigation ‘ into, Ss. 155 and 
159. 


Non-cognizabte offence defined, S, 4 (1) («). 
Non-compliance with S. 164, S. 533. 
Non-compliance with S. 364, S. '533. 
Non-compliance with S. 454 (2), S. 534. 
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Notification of addresses of previous convicts, S. 565, 
Notification of warrant, S. 80. 

Number of Jury, S. 274. 

Objection to attached property, S. 88, (6- A). 

Objection to irregularity, S. 537, Expl. 

Objection to Jurisdiction, S. 532. 

Objection to jurors, S. 277 (2). 

Obstruction to Police — Arrest of person obstructing, S. 
54. 

Offence against marriage, cognizance of, S, 198. 

Offence committed in journey, place of trial, S. 183. 
Offence, defined, S. 4 (1) (r;). 

Offences affecting administration of justice, Ss. 476-487. 
Offences against State, cognizance, S. 196. 

Offences committed beyond British India, S. 188. 
O^ences committed beyond jurisdiction, S. 186. 

Offences, composition of, S. 345. 

Offences, distinct, S. 35, Expl. 

Offences, separable, S. 35, Expl. 

Offences, several offences at one trial, S. 35 (1). 

Offences, Tabular statements of, Sch. II. 

Offensive weapons, seizure of, S. 53. 

Officer in charge of a police station, defined, S. 4 (1)(^). 
OflScer investigating a case not to conduct prosecution, 
S. 495. 

Officers of police powers, S. 55l. 

Omission to ask if accused is European Br. subject, S. 
534. 

Omission to prepare charge, S. 535. 

Omission to revise list of jurors or assessors, S. 537. 
Order for disposal of property, Ss. 5l7 and 5 18. 

Order for disposal of property, stay of, S. 520. I 

Order for maintenance, S. 488. 

Order for security, Ss. 112 — 116, j 

Ordinary and additional powers, Ss. 36 — 38 and Schs. 
Ill and IV. 

Ordinary powers of Magistrate, S. 36 and Sch. III. 
Pardon, tender of, Ss. 337 and 339- A. 

Period of security, commencement of, S. 120. 

Perishable property, sale of, S. 525. 

Permission to Public Prosecutor to conduct prosecution, 
S. 493. 

Personal attendance of accused, dispensing with, S. 205. 
Person already sentenced for another offence, S. 397. 
Persons previously convicted. Trial of, S. 348. 

Persons triable by Court-martial, S. 549. 

Petty cases, appeal from, S. 413. 

Place, defined, S. 4 (1) (^). 

Place of imprisonment, S. 541. 

Place of inquiry, Ss. 177—189. 

Place of trial doubtful, S. 185. 

Place of trial of European Br. subject, S. 336. 

Place of trial where scene of offence uncertain, S. 182. 
Pleader, defined, S. 4(1) (r). 

Pleader not to sit as Magistrate, S. 557. 

Pleader, right of accused to be defended by, S. 340. 
Pleader to conduct prosecution, S. 495. 

Police diaries, copies of, right of accused to, S. 162. 
Police diary, S. 172. 

Police station, defined, S. 4 (1) (j). 

Political Agent, copies of deposition taken before to be 
_ admitted in evidence, S. 189. 

Political Agent to certify, S. 188. 

Possession of house breaking implement, S. 54. 

Possession of immoveable property, restoration of, S. 
522. 

Post office, offence against, S. 184. 

Postponement of issue of process to accused, S. 202. 
Power of police to enter other jurisdiction for making 
arrest, S. 58. 

Power of Public Prosecutor to stay prosecutions, S. 333.' 
Powers, additional and ordinary, Ss. 36, 37 and Schs. 
Ill and IV. 

Cr. D.— 8 


Powers, cancellation of, S. 41. 

Powers, conferment of, on Criminal Courts, S. 39. 
Powers, continuance of, S. 40. 

Powers of Appellate Court, S. 423. 

Powers of Civil Court in contempt cases, Ss. 478 and 
479. 

Powers of confirmation of High Court, Ss. 376 and 379* 
Powers of Cr. Court, 28 — 41. 

Powers of Habeas Corpus^ S. 491-A. 

Powers of High Court on reference, Ss. 433 and 438. 
Powers of High Court on revision, S. 439. 

Powers of Police to investigate, Ss. l54 — 176. 

Powers of Public Prosecutor, S. 493. 

Powers of Revenue Court in contempt cases, Ss. 478^ 
ard 479. 

Power, of successors in office, S. 559. 

Powers of superior officers of police, S. 551. 

Powers of various Courts to pass sentences, Ss. 31 and 
35. 

Powers, ordinary and additional, Ss. 36 — 38, and Schs. 
Ill and IV. 

Power to hold inquest, S. 174 (5). 

Power to order inquiry or commitment, Ss. 436 and 437 
Power to try summarily, Ss. 260 and 261 . 

Practising pleader not to sit as Magistrate, S. 557. 
Pregnant woman, S. 382. 

Presidency Magistrate, Ss. 18 — 21. 

Presidency Magistrate, Judgment of, S. 370. 

Presidency Magistrate, Reference by, S. 432. 

Prevention of cognizable offence, S 149. 

Preventive action by Police, Ss. 149 —153. 

Preventive action of the Police, Ss. 149 — 153. 

Previous conviction. Procedure in cases of, Ss. 310 and 
311. 

Previous convictions, Proof of, S. 511. 

Previous convictions to be stated in charge, S. 221 (7). 
Previous convicts, notification of addresses, S. 565. 
Previously convicted persons, trial of, S. 348. 

Private citizen, permission to conduct prosecution, S. 49* 
Private person, arrest by, S. 59. 

Procedure after arrest without warrant, S. 60. 

Procedure in case of arrest by private person, S. 59. 
Procedure in case of difference of opinion , S. 378. 
Procedure in cases of lunatics, Ss. 464, 465 and 469. 
Procedure in case of previous convictions, Ss. 310 and 
311. 

Procedure in cases under, Ss. 195, 476, 476-A and B. 
Procedure in summary tiials, S. 262. 

Procedure, irregularities in, Ss. 529 — 538 
Procedure — Judges equally divided, S. 429. 

Procedure on arrest, Ss. 81, 85 and 86, 

Procedure to require production of letters and telegrams,. 
S. 95. 

Procedure where aggregate sentence exceeds jurisdic- 
tion, S. 35 (2). 

Procedure where bail security insufficient, S. 501, 
Procedure where ingress for search not available, S. 48. 
Procedure w’here Magistrate cannot dispose of case, 
S. 346. 

Procedure where Magistrate cannot pass adequate sen- 
tence, S. 349. 

Procedure where person arrested for giving false name 
or refusing to give name and residence, S. 57. 
Proceedings, transfer of, Ss, 526— 528. 

Processes to compel appearance, Ss. 68 — 93. 

Processes to compel production of document, Ss. 94—105. 
Processes to compel production of movable property, 
Ss. 94—105. 

Pi'cvesses, various, Ss. 68 and 105. 

Process for defence evidence in warrant cases, S. 257. 
Process for discover of persons wrongfully confined; 
Ss. 94 and 105. 

Process, issue of, to accused, S, 204. 
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Process to accused — postponement of, S. 202, 

Proclaimed offender, arrest of, S. .54, 

Proclaimed offender, defined, S. 45 {2) (it). 

Proclaimed offender, information regarding, S. 45 (b). 
Proclamation of absconder, S. 87. 

Property, bidding of, S. 560. 

Property, custody and disposal of, pending trial, S. 5l6- 
A. 

Property, disposal of, Ss. 516-A--525. 

Property, immovable, restoration of possession, S. 522. 
Property of abscondtr, claim or objection to attachment 
of, S. 88C6-A). 

Property, perishable, sale of, S. 525. 

Proof of previous conviction, S. 5ll. 

Property, seizure of stolen property, S. 550. 

Prosecution evidence in warrant cases, S. 252. 
Prosecutions, commencement of, Ss. 200—205. 
Prosecutions of Judges and Public servants, S. 197. 
Protection to peisons dispersing unlawful assemblies, S. 
132. 

Provisions relating to Europeans and Indian British sub- 
ject, Ss. 443—449 and S. 528-A, B, C, and D. 
Public, access of, to Court, S. 352. 

Public, duty to give information, S. 44. 

Public nuisance or danger, Ss. 133—144. 

Public nuisance, Ss. 133—143. 

Public place, defined, S. 133, Expl. 

Public property, injury to, S. l52. 

Public Prosecutor, Ss. 492—495. 

Public Prosecutor, defined, S. 4 (1 j (t). 

Public Prosecutor, power to stay prosecution, S. 333, 
Public servants, prosecution of, S. 197. 

Purdha woman, complainant, S. 198. 

Qu^hing commitment, Ss. 2l5 — 532. 

Railway, offence against place of trial, S. 184, 

Rape by husband, S. 56l. 

Receiver of stolen property, arrest of, 55. 

Receiver of stolen property, information regaiding, S.45. 
Recognizance, failure to observe conditions of, S. 563. 
Record in contempt cases, S. 481. 

Recording evidence by another Magistrate, S. 350. 
Recording of evidence in inquiries and trials, Ss. 355 — 
359, 360, 362 and 365. 

Record in summary trials, Ss, 263—265. 

Record of confession, S. 164. 

Record of evidence in accused’s absence, S 512. 

Record of evidence when offender unknown, S. 512 (2). 
Record of examination of accused, S. 364. 

Recovery ot money-order to be paid, S, 547. 

Reduction of bail, S. 498. 

Reference by Presidency Magistrate, S. 432. 

Reference, High Court’s powers, Ss. 433—438. 
Reference to other Acts, S. 3. 

Reference under Chap. XXIII, S. 448. 

Reformatories, S. 399. 

Refusal to answer questions, S. 485. 

Refusal to give name and residence, S. 57. 

Refipal to produce document, S. 485. 

Re^trar is Court in contempt cases, S. 483. 

Registrar not a Court, S. 195 (2). 

Rejection of surety, S. 122. 

Related offences, place of trial, S. 180. 

Release from custody on giving bail, S, 500. 

Release of lunatics pending trial, S. 466. 

Remand of accused to custody, S. 344. 

Remission of sentence, S. 401. 

Removal of Magistrates and Judges, Ss. 26 and 27. 
Repetition of nuisance, S. 143. 

Report by Police, Ss. l58, 168, 173 and l74. 

Report of Chemical Exanfiner, , S. 5l0. 

Reservation of questions, S. 434. 

Residence of offender, conditions as to, S, 564. 
Resistance ^o arrest, S. 46 (2). 


Restoration of abducted females, S. 552. 

Restoration of attached property, S. 89. 

Restorarion of possession of immovable property, 
S. 522. 

Return uf commission, S. 507. 

Return of warrant after execution, S. 400. 

Revenue Court is Court, S. 195 (2). 

Revenue Courts, Powers of, in contempt cases, Ss* 478 
and 479. 

Revision, Ss. 435 and 442. 

Revision, hearing of parties in, S, 440. 

Revision, High Court’s powers in, S. 439. 

Revision in Bond cases, S. 51 5. 

Right of accused to be defended by pleader, S. 340. 

Right of accused to claim transfer, S. l9l. 

Right of accused to copies of police diaries, S. 162. 

Right of defence, S. 340. 

Robber, information regarding, S. 45 (b). 

Rules, framing of. S. 554. 

Sanction, nature of, S. 195 (4). 

Sanction, S. 195. 

Sale of perishable property, S. 525. 

Search tor counterfeit coin, S. 98. 

Search for persons wrongfully confined, S. 100. 

Search in course of investigation, Ss. 165 and 166. 
Search in presence of Magistrate, S. 105. 

Search of arrested persons, S, 51. 

Search of forged documents, S. 98. 

Search of place where person to be arrested has enter- 
ed, S. 47. 

Search of stolen property,- S. 98. 

Search of women, S. 52. 

Search warrant, S. 96. 

Search warrant, provisions relating to, Ss. 96 — 99 and 
Ss. 101—103. 

Security bond, contents of, S, 121. 

Security, commencement of period, S. 120. 

Security, directions for taking, S, 76, 

Security for good behaviour, Ss. 307 — 119. 

Security for keeping peace, Ss. 106 and 107. 

Security, imprisonment in default, S. 123. 

Security insufficient in Bail bond, S. 501. 

Security proceedings, Ss. 306 — 126. 

Seditionists, S. 108. 

Seizure of offensive weapons, S, 53. 

Seizure of stolen property, S. 550. 

Sentences awardable by Courts, Ss. 3l — 35. 

Sentence commutation of, S. 402. 

Sentence, confirmation of, Ss. 376—380. 

Sentence, defined for purposes of, S. 362. 

Sentence, execution of, Ss. 381—400. 
fSentence in summary trial, S. 262 (2). 

Sentence of death, description, Ss. 368 and 371 (3). 
Sentence on person already undergoing another sen- 
tence, S. 397. 

Sentence, procedure where Magistrate cannot pass 
adequate sentence, S. 349. 

Sentence, Remission of, S. 401. 

Sentence, Suspension of execution, S. 388. 

Sentence, warrant of execution, Ss. 384, 385 and 389. 
Separable offences, S. 35, Expl. 

Service of order for removal of nuisance, S. 134. 

Service of summons, Ss. 68 — 74. 

Sessions Court, S. 9. 

Sessions divisions and districts, S. 7. 

Several offences at one trial, conviction in, S. 35 (1). 
Signature on confirmation, S. 377. 

Special Magistrates, S. 14. 

Special right of appeal, S. 415-A. 

Special rules of evidence, Ss, 509— S 12. 

Standing counsel, permission to conduct prosecution, 
S. 495. 
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State— Offence against, cognizance of, S. 196. 

Statements to Police, Ss. 162, 16:> and 164. 

Statement to police, value as evidence, S. 162. 

Stay of order for disposal of property, S. 520. 

Stolen property, arrest of habitual receiver of, S. 55. 
Stolen property, arrest of person in possession, S. 54. 
Stolen property, information regarding receiver or ven- 
dor, S. 45. 

Stolen property, search of, S. 98. 

Stolen property, seizure of, S. 550. 

Sub-division, S. 8. 

Sub-divisional Magistrates, S. 13. 

Sub-division, defined, S. 4 (1) (u). 

Submission of sentences for confirmation, Ss. 374 — 380. 
Subordinate Magistrate, S. 1^ 

Subordination of Courts, S. l7. 

Suboi dination of Courts for sanction purposes, S. 195 

(7). 

Successors in office, powers of, S. 559. 

Sudden or unnatural death, information relating to, 
S. 45 W. 

Suicide, investigation relating to, Ss. 174 and 176. 
Summary trial Ss. 260, 265. 

Summary trial, powers of, Ss. 260 and 261. 

Summoning of Assessors, Ss. 326, 329 and 331. 
Summoning of Jurors for High Court, Ss. 315 and 316. 
Summoning .of Jurors for Sessions Comt, Ss. 326, 
330. 

Summons case, defined, S. 4 (1) (z/). 

Summons cases, Ss. 241 — 249. 

Summons cases, trial of, Ss. 241— 249. 

Summons cases, tiial of, under chap. XXIII, S. 445. 
Summons, form of, S. 68. 

Summons, service of, Ss. 68 — 74. 

Summons to produce documents, S. 94. 

Supeiior Officers of police, powers of, S, 55 1, 
Supplemental provisions relating to European and 
Indian Br-subjects, Ss. 528-A — 528-D. 
Supplementary witnes.ses in commitment proceedings, 
S.219, 


Surety in case of minor, S. 5l4-B. 

Surety, insolvency of, S. 5l4 A. 

Suspension of execution of sentence, S. 388. 

Suspension of Magistrates and Judges, Ss. 26, 27. 
Suspension of sentence, S. 401. 

Swearing of Jury, S. 281. 

Tabular statement of offences, Sch. II. 

Telegrams and letters, production of, S. 95. 

Temporary injunction in nuisance cases, S. 142. 
Temporary orders in urgent cases, S. 144. 

Temporary orders in urgent cases of nuisance, S. 144. 
Tender of pardon, Ss. 337 — 339- A. 

Tenitorial divisions, S. 7. 

Theft, place of trial, S. 181 (3). 

Thief, habitual, arrest of, S. 55. 

Thug, information regarding, S. 45-B. 

Thug, place of trial, S. 181 (1). 

Transfer of appeal, S. 407 (2). 

Transfer of case. Right of accused, S. 191., 

Transfer of cases, Ss. 526 — 528. 

Transfer of cases by Magistrates, S. 192. 

Translation of Judgment, S. 372. 

Transportation, description of sentence, S. 368. 
Transportation, execution of sentence of, S, 383. 

Trial by jury of case triable by assessors, and z/u^ versa^ 
S. 537, 


Trial of persons previously convicted, S. 348, 

Trial of summons cases under Chap. XXIII, S. 445. 
Trial of Warrant cases in Chap. XXIII, S* 446. 
Trial in absence of accused, S. 540‘A, 

Trial in a wrong place, S. 531. 


Trial in summons case, Ss. 241 — 249. 

Trial in warrant cases, Ss. 25l — 259. 

Trial, joint trial, S. 239. 

Trials, before High Court and Sessions Court, Ss. 266 — 
336. 

Trial Under Penal Code and other Acts, S. 5. 

Uncertainty of secne of offence, place of trial, S. 182. 
Unlawful assemblies, Ss. 127 — 132. 

Unnatural death, information relating to, S. 45-D. 

Urgent cases of nuisance, S. 144. 

Vagrants, S. 109. 

Validation of irregularity in commitment, S. 532. 

Vendor of stolen property, information regarding, S. 45. 
Verdict of jury, Ss. 301 — 305. 306 and 307. 

Vexatious complaint, S. 250. 

Village accountant, dutv to give information to Police, 
S.45. 

Village defined, S. 45 (2) (1). 

Village headman, appointment of, S, 45 (3). 

Village headman, duty of, to give information, S. 45. 
Village police officer, duty to give information to Police, 
S. 45. 

Village watchman, duty to give information to Police, 
S. 45. 

Want of sanction effect, S. 537. 

Warrant case, defined, S. 4 (1) (zu). 

Warrant cases, Ss. 25l — 259. 

Warrant cases, trial of, Ss. 25 1 — 259. 

Warrant case, trial of, in cases under chop. XXIII, 
S. 446. 

Warrant, execution of, Ss. 82—84. 

Warrant of arrest, Form of, S. 75. 

Warrant of execution of sentence, Ss. 384, 385 and 389. 
Warrant in lieu of summons, S. 90. 

Warrant, mode of serving, Ss. 80 and 81. 

Warrant, notification of contents, S. 80. 

Warrants, return of, after execution of sentence, S. 400. 
Warrants, directing of, Ss. 77 — 79. 

Warrant, search warrant, S. 96. 

Weapons, seizure of, S. 53. 

Weights and measures, S. 153. 

Whipping, Ss. 390 — 395. 

Whipping, exemptions from, S. 393. 

Whipping, in addition to imprisonment, S. 391. 

Whipping, number of stripes, S. 392. 

Wife, maintenance. Ss. 488 — 490. 

Windows, breaking open, S. 49. 

Withdrawal of case by Public Prosecutor, S. 494. 
Withdrawal or charges, S. 240, 

Withdrawal of complaint, S. 248. 

Witness, Court witness, S. 540. 

Witnesses, demeanour of, S. 363. 

Witnesses, examination of, during investi^tion, S. X6l. 
Witnesses, examination through commission, Ss. 503 — 
508. 

Witnesses, expenses of, Ss. 544 and 546-A, 

Witnesses, for defence in commitment proceedings, 
Ss. 211, 212 and 216. 

Witnesses, order for attendance of, during investigation, 
S. 160. 

Witnesses, supplementary in commitment proceedings,. 
S. 219. 

Witness, medical, S. 509. 

Woman, enticing married, cognizance, S. 199. 

Women, search of, S, 52. 

Writ, issue of, ffabeas Corpus, S, 491. 

Wrongful confinement, search for, persons in, S, 100, 
Wrong place. S. 531. 

Youthful offenders, S. 399. , 

Youthful offenders, confinement in reformatories, S. 399. 
Zenana, breaking open, S. 48. 
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CRIMINAL PROCEDURE CODE (V OF 1898. 
as amended in 1923). 

—Construction. 

Strictly in favottr of the accused. 

Extradition Act and Criminal Procedure Code both 
being penal enactments their terms must be strictly 
construed in favour of accused persons wherever such 
construction can be reasonably justified. ( Mirza and 
Baker, //.) BaI AISHA, In re. 117 I. 0. 321 = 
31 Bom. L. R. 62=53 Bom. 149 = 30 Or. L. J. 772= 
A. I. R. 1929 Bom. 81. 

—Evidence Act. 

— The Evidence Act is a separate statute dealing 

with an important branch of law, and its provisions are 
independent of the rules of procedure contained in the 
Criminal Procedure Code and must have full scope 
unless it is clearly proved that they have been repealed 
or altered by anoth er statute. {Shadi Lai, C. J. and 
Addiso7Z, /.) RaNNUN v. KING-EMPEROR. 

7 Lah. 84 = 27 Or. L. J. 709 = 27 P. L. R. 583 = 
94 1. 0. 901 = A. I. R. 1926 Lah. 88. 
— Internal arrangement of High Court. 

The internal arrangements of the High Court are 

dealt with by its rules and the Code does not decide 
what functions can be exercised by a single Judge or 
must be exercised by a Division Bench. Code deals with 
the High Court as one and the definitions of the High 
Court are not intended to do more than to point to the 
Court itself so as to distinguish it from other Courts. 
(^Rariktn, C,/„ C. C. Ghose, Buckland, B.B. Ghose, and 
Mukerji, //.) GiRlSH CHANDRA v, EMPEROR. 

57 Oal. 1042=1. R. 1930 Oal. 321 = 123 1. 0. 433= 
31 Or. L. J. 506 = 60 0. L J. 408 = 
34 0. W. N, 13= 1929 Or. 0. 468 = 
A. I. R. 1929 Oal. 766 (F.B.). 
— Mandatory provisions. 

There is no universal rule that disobedience of a 

mandatory provison in a statute has the consequence of 
nullification of all proceedings irrespective of any ques- 
tion of ^ prejudice. Whether a mandatory provision is 
imperative or only directory depends upon a considera- 
tion of various circumstances. 1924 Cal. 1035, Doubted. 
{jValmshy and B. B, Ghose, //,) U. R. T. FORBES v, 
Mahommad Ali Haidar Khan. 90 L O. 308 = 
42 0. L. J.131 = 26 Or. L. J. 1524=53 Cal 46= 
A. 1. R. 1925 Cal. 1246. 

— S. l—Applicahility. 

—Orders passed under the Upper Burma Ruby 
Regulations of 1887, S. 6, are within the scope of the 
Criminal Procedure Code, as regards appeal and revision 
though no provision is made in the Regulation for an 
appeal or revision. {^Duckworth. /.) MaUNG PO LON 
V. King-Emperor. 84 1. C. 433 = 2 Rang. 321 = 
3 Bur. L. J. 168 = 26 Cr, L. J, 289 = 
A. I. R. 1926 Rang. 12. 
— S. 1— Complaints by Village Magistrate. 

S, 1 of the Code merely means that Village Ma- 
gistrates are not with reference to the proceedings before 
them as such Magistrates governed by the provisions of 
the Criminal Procedure Code and not that they cannot 
complain. {Krishnan, J.) PUBLIC PROSECUTOR 
MARI MUDALI. 76 I C. 653 = 19 M. L. W. 30 = 
1924 M. W. N. 146 = 25 Or. L. J*. 221 = 
A. I. R. 1924 Mad. 730. 
— S. 1 — Police Investigation. 

.S'. 164. 

The change by amendment of 1923 is made to allow a 
Presidency Magistrate to record a confession in the 
course of a police investigation. Although S. 1 bars the 
application of the Code to the police it does not bar an 
application of the Code to a Magistrate or any ” Ma^- 


CR. P. CODE (1898), S. 4— Pleader. 

trate not being a police officer. (^Adami and Bucknill, 
/J.) Nil Madhab Chowdhry v. EMperor. 

96 I. C. 509 = 5 Pat. 171 = 27 Cr. L. J. 967= 

7 A. I. Cr. R. 76= A. I. R. 1926 Pat. 279. 
— S. 4— Complaint. 

Essentials of. 

It is of the essence of a complaint that the accusation 
should have been made with a view to action being 
taken under the Code of Criminal Procedure. An express 
request to that effect is unnecessary, but w^hether a state- 
ment is made with a view to action being taken upon it 
as upon complaint must be determined in the light of 
the circumstances. (^Courtney Terrell, C.J. a?td Dhavle^ 
/.) Banti Pande V. Emperor. 

12 Pat. L. T. 109 = 129 I. 0. 87 = 32 Cr. L. J. 210 = 
1930 Cr. C. 1094= A. L R. 1930 Pat. 550. 

A process-server presented a report on the back 

of a warrant to the Civil Court that he was beaten by A 
when he was attaching property in its execution. There- 
upon, the Civil Court reported the matter to the police 
who challaned A under Ss, 332 and 394, 1. P. C. The 
Magistrate found these offences not proved, but he con- 
victed A under S. 186. 

Held, that the Magistrate had no jurisdiction to con- 
vict the accused under S. 186, as neither the report nor 
the police challan constituted a complaint. {Shadi Lal^ 
C. J.) Mt. Darkan V. Emperor. 

110 1.C. 101 = 10 A. I. Cr. R. 486 = 
29 Or. L. J. 646= A. I. R. 1928 Lah. 827. 
— S. 4— Complaint without order. 

Bending. 

Where on a referred charge-sheet, the complainant put 
in a complaint of his own, and there was no order dis- 
posing it of but where no further action had been taken 
on it, the complaint w^as regarded as still pending. 
(Wallace, /.) HaMEED SahiB v. ABDUL KHADAR. 

123 I. 0. 11=31 Or. L. J. 462= 
1929 M. W. N. 603 = 2 M. Or. 0. 191 = 
1929 Cr. C. 611= A. I. R. 1929 Mad. 849. 
— S. 4— Interpretation. 

I S elf-contained. 

Sec. 4 of the C. P. Code, is an interpretation clause or 
section. Its legitimate function is to declare that 
certain words and expressions used in the Code shall,, 
wherever permissible, not only have the meaning which 
is generally attached to such words and expressions but 
such meaning as is assigned to such words and expres- 
sions by the interpretation clause. But by no means it 
is intended to annex to such words or expressions every 
incident which may seem to be attached to them by any 
other Act of the Legislature. 12 Cal. 430, Ref. 
(Kennedy, J. C ., Raymond, Aston, Rupchand Bilaram 
and Percival, A. J. Csf) WALTER JOHN BROOKS Z'. 
NEE BURWICK. 91 1. C. 99 = 

A. I. R. 1926 Sind 68 (F.B.)- 

— S. 4^Fleader. 

Estate manager. 

It is open to an accused to appoint his estate manager 
to appear in his stead, and plead and to other acts on> 
his behalf in the case against him, and it is equally 
open to the Court to permit the estate manager to- 
represent the accused as a pleader ; but there should be 
clearly on record something to show that the person who- 
represents the accused has been duly appointed by him 
and to show that the Court has given the requisite per- 
mission for his appearance in place of the accused. 
1862 Rat. Unrep. Cr. C. 1 and 1884 Rat Unrep. Cr. C. 
206, Cons. (Fawcett and Madgavkar, JJf) DORAB- 
SHAH V. Emperor. 93 1. 0. 232= 

60 Bom. 260=28 Bom. L. R. 102= 
27 Or. L. J. 440= A. 1. R. 1926 Bom. 218 
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OE. P. CODE (1898), S. 4—Presentation of com- 
plaint. 

— S. 4: — Presentation of complaint. 

It is not essential that the complaint should be 

presented in person by the complainant and the fact that 
it is not so presented does not render it the less a com- 
plaint under the Code. For the purpose of vesting 
the Magistrate with jurisdiction to take cognizance of a 
case on a complaint made to him it is not essential such 
complaint should be presented to him by the complai- 
nant personally. l7 C. W. N. 448 ; A, I. R. 1925 
Oudh 144, Ref. {PercivaK and Rupchand^ A^J.C^) 
Chuhermal Nihalmal V. Emperor. 

117 I. 0. 147-23 S. L. E. 285-30 Or. L. J. 732- 
1929 Or. C. 160- A. I. E. 1929 Sind 132. 
— S. 4— Eight to make complaint. 

Any person who knows about the commission of 

an offence may make a complaint. iSuhrawardy and 
Graham, //.) BaSIRULLA v. ASADULLA. 

119 I: 0. 130 - 33 0. W. N. 576-30 Cr.L.J. 1013- 
1929 Or. C. 357- A. I. E. 1929 Oal. 639. 
-S. 4 (1) (f)— Cognizable offence. 

Bombay Prevention of Gambling Act. 

As under S. 6 certain of&cers have power to issue 
warrants of search and also of arrest, and to cause 
search or arrest without warrant personally, the effence 
under S. 4 or 5 of Bombay Act 4 of 1887 is a cogniza- 
ble offence under S. 4 (1) {f), Cr. P. Code. (Jkarteit 
and Madgavkar, JJ.) EMPEROR v. ABASBHAI. 

93 1. 0. 967 = 27 Cr. L. J. 503-50 Bom. 344- 
28 Bom. L. E. 272- A. I. E. 1926 Bom. 195. 
— S. 4 (1) (f)— Interpretation. 

Applicability of maxims. 

The words “ under any law for the time being in 
force” in S. 4 (f) are wide enough to include an express 
or implied provision of any law or enactment and would 
cover the application of the maxims ^ui facit per alinm 
facit per se (whatever a man may do of himself, he may 
do by another and qui per alium facit per seipsum facre 
videiur (he who does an act through another is deemed 
in law to do it himself) to any provision of any enact- 
ment, in order to arrive at the true intention of the 
enactment. {Patkar and Wild, J/.) EmpEROR v. 
ISMAIL HeRJI. I. E. 1930 Bom. 234- 

124 1.0. 106=31 Bom. I..E. 1349- 
1930 Cr.C. 113-64 Bom. 146-31 Cr. L.J. 633 = 
A.I.E. 1930 Bom. 49. 
— S. 4(1) (h)— Complaint by Court. 

Petitioner gave evidence in a case tried by the Chief 
Presidency Magistrate. Part of his evidence was regard- 
ed as false and the Magistrate deemed it necessary to 
take proceedings under S. 476, C. P. Code. He accord- 
ingly drew np a complaint. This complaint he preferred 
in Ms own Court and then he transferred it to a Presi- 
dency Magistrate for disposal. This latter issued process, 
held an enquiry and committed the petitioner for trial. 
The petitioner was then tried and convicted. 

Beld, by Court {Ranhin and Chakravarti, //-, 
dissenting) that the procedure was not illegal. 

Held, per Walmsley, J. — The Magistrate committed 
nothing worse than an irregularity which may be dis- 
regarded. 

Held, per Rankin, /.—The proceedings have been 
had throughout in defiance of the express provisions of 
the Code and of fundamental principles of law. 

A document which is not addressed to a person other 
than the writer is not a complaint either in the ordinary 
sense or in the sense in which the word is used in S. 476 
of the Cr. P, Code. 

Held, per Cuming, /. — There is nothing in the Code 
that prevents a Magistrate from taking cognizance of 
Ms own complMnt. 


OE. P. COBB (1898), S. 4 (1) (h) — Contents and 
validity of Complaint. 

Held, per B. B. Gkose, J . — The complaint and the 
subsequent trial was not illegal and the irregularity was 
curable under S. 532 (0, C. P. Code. {Walmsley, 
Rankin, Cuming, B. B Ghose and Chakravarti, //.) 
Emperor z*. Colin Mackenzie Mackay. 

93 1.0. 33-53 Cal. 350=43 C. I*. J 310 = 
30 0. W. N. 276 = 27 Cr. L. J. 385- 
A.I.E. 1926 Oal. 470 (P.B.). 
—S. 4 (1) (h)— Complaint defined. 

— ^ There is nothing in the definition of “complaint*' 

which requires it to be made by the person aggrieved or 
only in a non- cognizable case. 18 All. 465, Foil. {Bennet. 
/.) Sheo Pratap Singh v. Emperor. 

129 1.0. 436 = 32 Or. L. J. 306=1980 A.Ii.J. 1316= 
1930 Or. O. 1204-A.I.E. 1930 All. 820. 
— S. 4 (1) (b; — “Complaint” what is. 

A Tahsildar alleged in Writing to a Magistrate 

that three persons named in the document have com- 
mitted an offence and had made a definite request that 
they should be tried under the Penal Code, 

Held, that such a document sent by the Tahsildar to 
the Magistrate was a complaint. 12 C. W. N. 438 ; 
A.I.R. 1924 All. 190 = 26 I.C 148 and 11 Mad. 443, 
Ref. {Bennet, /.) SHEO PraTAP SiNGH v. EM- 
PEROR, 129 1. 0. 436=32 Cr. L. J. 306 = 

1930 A. Ii. J. 1316= 1930 Or. 0. 1204= 
A.I.B. 1930 All. 820. 
— S. 4 (1) (b)— Complaint and information diffe- 
rentiated. 

The essential difference between a complaint and 

information is that a Magistrate acts on a complaint 
because the complainant has asked him to act, but a 
Magistrate acts on information on his own initiative. 
In the case of a complaint the Magistrate is asked ‘to 
prosecute the person named as accused and he has then 
to decide whether he will accede to the request or not. 
If he does not, then he must record Ms reasons under 
S. 202 (1), and may either make an enquiry himself or 
direct an inquiry or investigation or dismiss the com- 
plaint under S, 203 after recording his reasons. But in 
the case of receiving information, the Magistrate is not 
asked by any one to issue process and if he does not 
: choose to act on the information, he need not record 
any reason or pass any order. In the case of informa- 
tion there is no complainant to examine on oath. On a 
complaint the complainant is first examined on oath 
unless it has been made by a public servant acting in 
the discharge of his official duty. 1 C.W.N. lOS; (1899) 
A, W. N. 201 ; 3 C. W. N. 65 and 43 Mad. 709, Ref. 
{Bennet, J.) SHEO PRATAP SiNGH z/. EMPEROR. 

129 1.0. 436-82 Cr. L. J. 306= 
1930 A.L.J. 1316=1930 Or. 0. 1204= 
i A.I.E. 1980 All. 820. 

j — S. 4 (1) (b)— Contents and vaUcUty of Complaint. 

j Where the person aggrieved asked the Court in 

j Ms petition to take action under the preventive S. 107 
or 145, Cr. P. Code, and there vras no allegation in Ms 
petition or in his statement as recorded by the Magis- 
trate that an offence had been committed and that the 
Magistrate should take action in respect of such offence 
against any person under the C, P. Code. 

Held, that the petition of the aggrieved person did 
not amount to a complaint. (Pullan, /.) SarfaRaZ 
Singh v . Emperor, , . 28 1. c. 279- 

32 Cr. Ii. J. 124 (2) -7 O.W.IT. 947 = 
1930 Cr. C 1164= A. I. B. 1930 Ondb 500. 

Commission of ofence. 

In a complaint of a ^xon-cognizable case to a ,MagJs- 
. trate after the allegations that the accused had con^i- 
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CE. P. CODE (1898), S. 4: (1) (h)— Contents and 

validity of Complaint. 

ted an offence the prayer was worded thus : “Uxider 
the circumstances complainant prays that your Honour 
would be pleased to order the D. X>. Police to cause an 
enquiry to be made into the matter and the allegations 
made against the complainant and to submit the report 
of the same to your Honour And, for the time being, 
your petitioner reserves the right of bringing a case of 
defamation against the accused in future.” 

Held^ that the petition satisfies the definition of com- 
plaint as given in S. 4 (y^), C. P. Code. /.) 

Muhammad Gul v. Fazley Kaeim 

122 1. C. 205 = 31 Cr . L. J. 369 == 
33 C.W.N. 446-56 Cal. 1013- 
A. I. B. 1929 Cal. 346. 

— Commission of offence. 

If the facts alleged disclose an offence, it is ’*m- 
materiai if the section is not mentioned in the cotnplaint. 
{^Reilly, J.) BaLUSAMY AYYAR v. EMPEROR. 

112 1.0.566-29 Or. L. J. 1062 = 2 M. Ci. C. 60= 
11 A. 1. Or. E. 362 -A. I. E. 1929 Mad. 188. 

Askmg for action of Magistrate in his judicial 

capacity. 

The mere tact that a document in writing contains an 
allegation that a specific offence has been committed 
does not necessarily constitute that document a com- 
plaint. The allegation of the specific offence must be 
with a view to action being taken under the Code, 
for the prosecution of the offender for having committed 
the specific offence. Besides, it must be made to the 
Magistrate in the judicial capacity so that he may 
exercise his powers of taking cognizance of that specific 
offence and proceed in respect of it against the person 
accused. 

*Where, therefore, a petition clearly shows that the 
object of the petition is not that the particular offence 
should be punished, but rather the mention of the parti- 
cular offence is put in with a view to illustrate the kind 
of conduct which the accused person is supposed to be 
following and against which the petitioner is seeking 
protection, such a petition is not a complaint. What 
is supermost in the mind of the petitioner is the antici- 
pated conduct of the person whom he mentions and 
against that conduct he is asking the Magistrate in his 
executive capacity to make enquiry and protect him 
against a repetition of such conduct. {,Courtney Terrel^ 
C. Dhavleand James, //) BHARAT KiSHORE v. 
JUDHISTIR. 119 I. 0. 413-10 P. L. T. 779- 

30 Or. L. J. 1056 - 1929 Cr. C. 341- 
A. 1. E. 1929 Pat. 473 (F.B.). 
(Vrong section of law. 

The esrjence of the complaint is the statement of facts 
relied upon as constituting' the offence. It is sufficient 
that the complainant shall state the tiue facts in his own 
language, and it is for the Magistrate to apply the law 
to those facts. Where a Court, while making a complaint 
under S. 476, Cr. p. Code, wrongly described S. 477, 1. 
P. C., though the facts disclosed a case under S. 465, 1. 
P. C., and it i\as contended that the complaint "was 
invalid on the ground that S. 477 was not one of those 
sections mentioned in S. 195, Cr. P. Code. 

Held, that the complaint was not illegal on that 
ground. A. I. 1^. 1925 Eah. 631, Ref. {Addison and 
Coldstream, JJ.) EMPEROR v, BaLMUKAND. 

110 1. 0. 108- 9 Lah. 678-10 A. I. Cr. B. 474- 
29 0r,L. J 662^ A I B. 1928 Lah. 5l0. 
" — Action under S. 107 — Prayer for. 

The definition does not require that the action asked 
for should be under any particular provision of the Code 
and does not exclude a request’ for action under S. 107, 
provided tlje facts alleged do amount to a substantive 


OE.P. CODE (1898), S. 4 (1) (E)— What amounts 
to Complaint. 

offence. {Darnels, J.) KHACHO MaL tj, EmpEROR. 

93 1. 0. 69 - 27 Cr. L. J. 406- 
7 L. E. A. Or. 76- A. I. E. 1926 All. 368. 

Secttoii of law. 

A complaint need not quote any section of I. P. C. but 
must contain a statement of the facts relied on as con- 
stituting the offence, and it is foi the Magistrate to 
determine on these facts what offence has pnma facie 
been committed ; the nature of the charge will be deter- 
mined by him. All that is necessary for him to see is 
that the enquiry into the charge is within his competency 
and that, in the case of certain offences, the complaint 
has been made by the proper person. {Le Rossi gnol and 
Fforde, JJl) MT. NaURATIz^. EMPEPvOR. 

95 I. C. 305-6 Lah. 375-28 P. L. E. 552 = 

27 Cr. L. J. 769 -A. I E. 1925 Lah. 631. 
~S. 4 (1) (h)— What amounts to complaint. 

^A piocfess-server presented a report on the back 

of a warrant to the Civil Court that he was beaten 
by A when he was attaching propei ty in its execution. 
Thereupon, the Civil Court reported the matter to the 
police who challaned A under Ss. 332 and 394, I. P. C. 
The Magistrate found these offences not pioved, but he 
convicted A under S. 186. 

Held, that the Magistrate had no jurisdiction to con- 
vict the accused under S. 186, as neither the report 
nor the police challaii constituted a complaint. {Shadt 
Lai, c. J.) Mt. Dark an v. Emperor. 

no I. c. 101- 
10 A. I. Cr. E. 486-29 Cr. L. J. 645= 
A. I. E. 1928 Lah. 827. 
A petition praying for an opportunity to prove 
the petitioner’s case by witnesses is a complaint under 
the Criminal Procedure Code. {Jwala Prasad, /.) 
Sukhadf.va Sahay V. Hamid Miyan. 

IIII.O. 862 = 7 Pat. 661- 10 P. L. T. 14- 
29 Or. L. J, 942-11 A. L Or. E. 209- 
A. I. E. 1928 Pat. 686. 

Police report—' Noii'cognizable ajfeftce. • ’ 

Patkar, J. — The wording of S. l90 is quite general 
and would include even a non -cognizable offence being 
taken cognizance of by a Magistrate upon a repoit by a 
police officer. The report of a polic'e officer in respect of 
a non- cognizable offence if it contains an allegation in 
writing to a Magistrate with a view’ to his taking action 
under the Code that some person has committed an 
offence would amount to a complaint within the mean- 
ing of S. 4 (y4). A Magistiate can in a proper case treat 
a police report of a non-cognizable offence as a compla- 
int and take cognizance under S. 190, cl. (a), especially 
where such jeport is made by the Police Officer regarding 
an offence committed by his subordinate. 26 Bom. l50 
and A. I. R. 1926 Mad. 865, Foil.; A. I. R. 1925 Bom. 
131, Dist. (Fawcett a?id Patkar, //.) EmperOR v. 
Shivaswami Guruswami. 

1061. 0.469-61 Bom. 498-29 Bom. L. E. 742- 

28 Or. L. J. 939- A. I. E. 1927 Bom, 440. 

Report by a?z ofjdcer to his superior. 

In a complaint it Ls the complainant who sets the law 
in motion. The only functions that remain to the Magis- 
trate are judicial functions. He may reject the complaint, 
but in doing so he performs a judicial act. Where the 
Superintendent of Police simply submitted the report of 
his subordinate to the Magistrate for the Magistrate to 
exercise his discretion as to w’hether he would initiate 
judicial proceedings or not. 

Held, that there was no complaint as required by law. 
(Daniels, /.) BaLDEO SiNGH v. KiNG-EMPEKOR. 
961.0 211-7L. E. A. Or.T33-27Cr, L. J. 899= 

A. I; E. 1926 All, 566. 
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OB. F. CODE (1898), S. 4 (1) (li)—Wliat amounts 
to Complaint. 

5. 476. 

Sanction granted under S. 476 for prosecution is not 
complaint within S. 4 (A). {Newbtmld and B. B. Ghose, 
//) DurjobhaN. Bhatz/. Emperor. 

89 I. C. 1027 = 52 Cal. 666 = 26 Or. Ii. J. 1469 = 
A. I. B. 1925 All. 1226. 

— Non-cogmzable case — Felice report. 

The wTitten allegation of a non-cognizable offence 
made by a police officer who is also a Public Prosecutor 
w''ith the idea of making the Court take action on it is 
not the repoi t of a police officer but is a complaint as 
defined in S. 4 of the Cr. P. Code and it is competent 
for the Court to take action thereon. Thew’ords “Report 
of a Police Officer ” refer to the report of a police officer 
in a case in which he is authorised to investigate, by the 
Code. {Shadi Lai, C J. and Le Rossigfiol, /.) Empe* 
RQR V. GHULAM HOSSAIN. 

82 I. C. 753 - 6 L. L. J. 606 = 25 Cr. L J. 1361= 
A. I. B. 1925 Lah. 237. 

Order on police complaint for summons — 5. 476. 

Where a prosecution was initiated by the Police wffio 
made the complaint and on that complaint the Magis- 
trate passed an order to summon the accused, 

Held, that the order could not be construed as a 
“ complaint ” within the meaning of the Code. {Buck- 
mil and Ross, //.) SHAIKH MUHAMMAD ^^ASSIN v. 
Emperor. 86 I. C. 825 = 4 Pat. 323= 

6 P. L T. 457 = 26 Or. L. J. 889 = 
A. I. B. 1925 Pat. 483. 

Where a case w'as pending before a Subordinate 

Magistrate, the parties compounded and filed the agree- 
ment into Court. The Magistrate found that there was a 
mateiial alteration in the agreement after it was filed in 
Court and that the accused was responsible for it and 
made a report of it to the District Magistrate. He made 
no Older under S. 476, but the District Magistrate orde- 
red prosecution of the accused. 

Held, that the report cannot in any sense be treated 
as an order under S. 476, Cr. P. Code, but the report 
falls wdthin the definition of complaint as given in S. 4 
{h) and his order therefore cannot be said to have been 
passed without any jurisdiction. 26 All. 5l4, Ref. 
{Sulaiman, /.) SaRJU PRASAD v. THE CROWN. 
81I.0.595=21A.I.. J. 825 = 4 L.B. A. Cr. 248 = 
25 Cr. L. J. 947 = A. I. B. 1924 All. 180. 

Application under 107. 

An application under S. 107 is not “ complaint ” 
under S. 4 {Ji) and S. 203 of the Code therefore does 
not apply to such an application. {Zafar Alt, J.) SHA- 
mas-ud-Din V. Ram Dayal Singh. 

76 I. C. 26=25 Cr. Ii. J. 89 = A, I. B. 1924 Lah. 630. 
Oral coinplaint. 

The sworn statement and the written complaint of a 
complainant may be read together for the purpose of 
ascertaining what the nature of the complaint in any 
particular case is. {Spencer, J.') ARUNACHALAM 
ChetTY, In re. 74 I. C 949 = 33 M. Ii. T. 268 = 
1923 M. W. N. 876= 24 Cr. L J. 837 = 
A. I. B. 1924 Mad. 323 = 46 M. L. J, 543. 

One M applied to Deputy Commissioner, alleging 

that bis application to the Police was not enquired into 
and praying that the Deputy Commissioner should order 
an enquiry or start himself an enquiry, M did not ask for 
the trial and punishment of the accused. 

Held, that the application was j^ot a “complaint ” 
for the purposes of S. 211, I, P. C. {Kotwal, A. J. Cf) 
Mahadu u . Emperor. 76 1. C. 643 = 

24 Cr. L, J. 959 = A. I, B. 1924 Nag. 116. 
Application to continue proceedings. 


CB. P. CODE (1898), S. 4 (1) (k)— Trial and enr 
a.uiry. 

An application by the complainant stating that the 
proceedings against the accused already taken be re- 
viewed as he has sufficient material to support the case 
against accused, is not a complaint but an application 
foi continuing the case. {Kulwant Sahay, J.) GaJO 
CHAUDHRY V. DEBI Chaudhrv. 72 I. C. 945 = 

1 Pat. L. B. Cr. 97= 24 Cr. L. J. 481= 
A. I. B. 1923 Pat. 532. 

— S. 4 (1) (i) -European Britisn subject. 

Marri age. 

The words “naturalised or domiciled” which follow 
“born” are disjunctive of and not conjunctive wth what 
precedes. A European British subject who mariies a 
native British Indian husband or an Indian subject of a 
Native State does not thereby cease to be a ‘ European 
British subject” as defined in the Code. {Mirza aizd 
Baker, //.) Bai Aisha, In re. 117 I. C. 321:= 

53 Bom. 149 = 31 Bom. L.B. 62 = 30 Cr. L. J. 772 = 

A. I. B. 1929 Bom. 81. 

— S. 4 (1) ( j)— High Court. 

So7ithal Farganas Regulation {V of 1893.) 

Under Cl. 1 {ii) {a) of S, 4 the High Court of Patna 
has only jurisdiction to deal with appeals urder S. 4l7 
against an order of adquittal It has no power to deal 
with an application under S. 439 for setting aside ac- 
quittal for w'hich the pioper forum in the Commissioner 
of Bhagalpur. {Jwala Frasad and Macplisrson, //.) 

Anwar Ali v. Chairman Deoghar Municipality 
991.0.112=28 Cr.L J. 80= 8 P.L.T. 271 = 

7 A. I. Cr. B. 231 = 6 Pat, 83 = 1926 P.H.C.C. 267= 

A. I. B. 1926 Pat. 449. 

— S. 4 (1) (k)— Inquiry and judicial proceedings. 

— ■ tS. 176, Criminal Froc&dure Code — Froceedings 
under, fall within Ss. 4(1) {k\ and 4 (1) [m). 

Proceedings ot a Magistrate under S. 176 are an “in- 
quiry” as defined by S. 4(1) {k) and a “judicial pro- 
ceeding” as defined by S.4(I) (w). {Mirza and Fatkar, 
JJ.) Laxminarayan Timmanna Karke. In re. 

112 I. 0. 667 = 30 Bom. L. B. 1050 = 
29 Cr. L.J. 1063 = 11 A.I,Or. B. 324 = 
A.I.B. 1928 Bom. 390. 
— S. 4 (1) (k)- Trial and enquiry. 

Trial is a judicial proceeding which ends in con- 
viction or acquittal. All other proceedings are enquiries 
and they have various endings according to circum- 
stances. {Courtney Terrell, C. J. and Dhavlc, /.) 
hema Singh emperor. I. B, 1930 Pat. 578= 
126 I.0. 146 = 31 Cr. L. J. 961 = 12 Pat. L.T. 36 = 

9 Pat. 156 = 1929 Or. C. 372 = A.I.B. 1929 Pat. 644. 

— Commitment to Sessions. 

If a Magistrate on receipt of a complaint issues pro- 
■ cess against the accused and ultimately concludes that 
an offence triable at Sessions has been committed and 
committs the accused, the trial does not begin until the 
accused appears at the Seseions and the proceedings 
before the Magistrate constitute an enquiry only. 
{Courtney TerreL C.J. and Dkavle, J.) HEMA SiNGH 
V. Emperor. I B. 1930 Pat. 578=126 1.C. 146= 
31 Or. L J. 961 = 12 Pat. L. T, 36= 9 Pat. 166= 
1929 Cr. C 372 = A.I.B. 1929 Pat. 644. 

Explosne Substances Act, S. 4. 

The failure to obtain necessary consent of Govern- 
ment as required by S. 7 of Explosive Substances Act 
(VI of 1908) does not invalidate the commitment pro- 
ceedings conducted by a Magistrate for an offence under 
S. 4 and exclusively triable by the Sessions Court as the 
committal proceedings are on?y an “inquiry” as defined 
in cl, {k') of S. 4 of the Cr. P. Code. {Fawcett and 
Madgavkar, JJ.) EMPEROR v. KaLLAPPA DUNDaPP^ 
9&I.O, 37 =±50 Bom. 696=28Bom.L.*|t, 12^« 
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CB. P. CODE (1898), S. 4 (1) (m) -Re-trial. 

21 Cr.L. J. 5-7 A.I.Cr. E. 161 = 
A. I. E. 1927 Bom. 21. 

— S. 4(l)(m)— Ee-trial. 

The trial of a suit after an ex -parte decree 

against the defendant is set aside may be regarded as a 
continuation of the trial of the same suit which first 
ended in a decree. The definition of ’* judicial proceed- 
ing” in S. 4 (?w), Cr. P. Code, is not opposed to this 
view. 32 M. 49 and 42 M. 422 (F. B.), Dist. {Spencer, 
J.) ARUMUGAM PILLAI, In re, 811.0.219 = 
18 M.L W. 133-26 Or. Ii. J. 731 = 
A, I. R. 1924 Mad. 86. 

— S. 4 (1) (n)— Complaint by Police. 

Non-cognizable case, 

A police officer is not prohibited under the Cr. P.Code 
from presenting a complaint to the Magistrate in a non- 
cognizable case. {Shadi Lai, C, J, and Le Rossiguol, 
y.) Emperor v, Ghulam Hussain, 

821. C. 753 = 6 L.L.J. 606 = 26 Cr. L. J. 1361- 
A.I.E. 1926 Lab. 237. 

— S.4 (1) (o)— Accused. 

— Pei son called on to give security is not an accus- 

ed. {C.C. Ghose and Cumtng, //.) BlNODE BeHARI 
Nath v. Emperor. 81 1. 0. 909 = 

50 Cal. 985=25 Cr, L.J. 1086- 
A.I.E. 1924 Cal. 392. 

— S. 4(1) (o)— Triable offences. 

Mussalman Wakf Act. 

There does not appear to be anything in the Mussal- 
man Wakf Act which is repugnant to the definition of 
an offence contained in the General Clauses Act and in 
the Cr. P. Code and as the Act contains no provision 
regarding the Court by which offences under S. 10 of the 
Act should be tried, they can be tried by any Magis- 
trate. {Percival, J,C. and Astm, A./.C.') ALI MaHO- 
MED V, Emperor 106 1, c, 666- 

28 Cr. L.J. 954=9 A. I. Cr. R. 142= 
22 S.L,E. 141-A.I.E. 1928 Sind 43. 

Cattle Trespass Act, S, 20 — Complaints under. 

A Magistrate generally empowered under the Cr. P. 
Code to receive complaints of offences has jurisdiction 
in respect of offences under S. 20 of the Cattle Trespass 
Act without any special authorization by the District 
Magistrate to receive complaints under the above section 
44 Bom. 42 and 34 Cal. 926, Foil. {Wallace, /.) 
Deenadayalu NAIDU V. Ratna Padayachi. 

100 1.C. 381=60 Mad. 841 = 25 M-L.W. 282 
1927 M.W.N. 167 = 28 Cr. L.J. 301= 
AJJR 1927 Mad. 396=52 M.L.J. 251. 

— S. 4 (1) (p)— Officer in charge of police station 

■ Officer on tour. 

Assistant Sub-Inspector on duty in mofussil during 
investigation is not officer-in. charge of the police station 
for purposes of S. 154, when the first information report 
is made to him unless he comes wdthin the strict terms 
of S. 4. {C. C. Ghose, and Jack, //,) MOMIN TaLUK- 
DAR V, Emperor. 117 i.c. 60i = 

30 Cr.L.J. 803= A.LR. 1928 Cal. 771. 

— .S. 4 (1) (r)~-Mukbtyai, 

—In Bombay Presidency **Mukhtyar” is a person 

who can with the permission of the Court represent an 
accused in any proceeding within the meaning of S. 4 
(1) (r), Cr. P. Code, and so a general order of a District 
Magistrate agmnst employment of Mukhtyars in crimi- 
nal cases in his district is improper, {Patkar and Baker. 
//,) BaJIRATJ ABAJI KULKARNI, In re. 

107 LO, 66=29 Bom. L.E. 1587 = 29 Or, L, J. 226= 
9 4iLCr.E. 403.-A.I.E, 1928 Bom. 33. 


OR. P. CODE (1898), S. 6~-Municipal Magistrate. 

— S. 4(1) (r) — Pleader for accused. 

Public Prosecutor. 

The District Magistrate considering it possible that 
the complaint against two Government Officials was a 
false one. made in consequence of the accused perform- 
ing their duty, directed the Prosecuting Inspector to de- 
fend the accused. The trying Magistrate allowed the 
Prosecutor to so defend the accused. 

that though the Public Prosecutor was not a 
member of the Bar it could not be held that he was not 
a person appointed by the accused with the permission 
of the Court to defend them though it was desirable 
that they had made such appointment. A. I. R, 1926 
Bom. 218, Ref. ' {Macnazr, A.J.C,') EmPEROR v. 
Chote Khan. 

122 I. C. 442 = 31 Cr. L- J. 419 = 
I. R 1930 Nag. 170 = 1980 Cr. 0. 506= 
26 N.L.R. 172= A.I.R. 1930 Nag. 160. 

— ‘S. 6— Abkari Act. 

Special law. 

The police have no right to file a charge sheet or 
otherwise to proceed under Chapter 14 of the Cr, P. 
Code in respect of an offence under the Abkari Act 
Chapter 14 is controlled by S. 5 (2) of the Cr. P. Code 
and this is an offence under a special law, which can be 
investigated and tried only according to the provisions 
of the law. {Oldfield and Ramesam, JJ.) KUPPUSAMI, 
72 1. C. 175= 24 Cr, L. J. 335 = 
17 M L.W. 308= A. I. R. 1923 Mad. 339 = 
44 M. L. J, 231. 

— S. 5— Village Rancbayats. 

T ransfer of cases. 

By S. 5 read with S. 526 High Court has jurisdiction 
to transfer cases from village panchayats constituted 
under the U. P. Village Panchayat Act of 1920. A.I.R. 
1926 All. 27 Rel. on. {Iqbal Ahmad, J,) BaSDEO 
MISRA V. BaDAL MISRA. 99 I. C. 126 = 

25 A.L.J. 157=8 L. R. A. Cr. 33= 28 Or. L J 94- 
49 All, 188 =7 A. L Or R. '246= 
A. LR. 1927 All. 199. 

— S. 6— Court of Session. 

High Court, 

^ The High Court exercising Original Criminal Juris- 
diction is not a Court of Session within the meaning of 
the Code of Criminal Procedure. {Mukerfi, J,) EM- 
PEROR V. Harendra Chandra Chakravarty. 

84 I. 0. 929 =61 Cal. 980 = 29 C.W.N. 384= 
26 Cr.L J. 386=A.I,R. 1925 Cal. 384. 
— S. 6. —District Magi^rate. 

Subordinate to District Court, 

There is no Court of a District Magistrate as such 
within the meaning of S. 6 of the Code. A District 
Magistrate’s Court is only a Court of Magistrate ; first 
class, and subordinate to the Court of the Sessions 
Judge for the purposes of S. 195 (3). An appeal there- 
fore, under S. 476-B lies to the Court of the Sessions 
Judge, from an order passed by the District Magistrate 
under S. 476 A and not to the High Court. {Kinkhede, 
Mohiuddin and Staples, A. J. C.’j) PilALAL 2 /. 

Emperor. 116 i.c. 77 = 26 N L R. i = 

30 Cr. L, J. 560 = 12 A. I. Or. R. 346 = 
A LR, 1929 Nag. 97 (P. B.). 

-- S. 6— Municipal Magistrate. 

Calcutta Municipal Act. 

The Municipal Magistrate appointed under S. 531 is 
a Court of inferior criminal Jurisdiction within the 
meaning of S. 6, Cr. P. Code, and orders for demolition 
passed by such a Magistrate are siibject to revision 
by the High Court under Ss. 435 and 439. Cr V. 
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fCR. P. CODE (1898), S. 6— Order under S. 144. 

Further, an order for demolition is a judicial order 
and whether made in the exercise of the Magistrate’s 
civil or criminal jurisdiction is open to revision by the 
High Court. 43 Mad. 146 (P. C,), Foil. {Sandersmt^ C. 
J, and Panton, /.) RaMGOPAL GOENKA v . CORPORA- 
TION OF Calcutta. 90 1. 0. 317= 

52 Cal. 962=26 Or. L. J. 1533 = 
29 O. W. N. 898 = A. I. R. 1925 Cal. 1251. 
— S. 6— Order under S. 144. 

— '‘Court\ 

Order of the Magistrates acting under S. 144 is not 
the order of a Court. No revision, therefore, lies against 
such order under S. 435, in spite of omission of ci. 3 
from the Code of 1898. A. I. R. 1923 Mad. 473, Foil. 
Magistrates are not always Courts. S. 6 is not inconsis- 
tent with the idea that Magistrates may sometimes act 
in executive and administrative capacity and not as 
Courts. 39 Cal. 953 (P. C.), Dist. ; A. I. R. 1924 Pat. 
703, not Appr. {J^atnesain, /.) VedaPPAN SeRVai 
s;. PERIANAN SeRVAI. 113 I. O. 279 = 

28 M. Ii. W. 506 = 1928 M. W. N. 779 = 
52 Mad. 69 = 1 M. Or. 0. 304 = 30 Or. L. J. 119= 

12 A. I. Or. R. 17= A. I. R. 1928 Mad. 1108= 

55 M. L. J. 621. 

—S. 14^‘Oase’, meaning. 

Charges. 

Where a public servant was suspended, and his pro- 
secution was sanctioned in respect of three charges but 
the words used in an order under S. 14 were : “To try 
the case relating to the prosecution of Mr. . . . 

Deputy Collector, under suspension.” 

Held, the words of the order must be interpreted in 
the light of the facts in relation to which they are used 
and the word “case” covered all the three charges, 
iCrtmp and Madgavker, //.) EmPEROR JEHANGIR 
ARDESHIR. 106 1. 0. 100 = 8 A. I. Or. R. 324= 
29 Bom. L. R. 996=28 Or. L. J. 1012= 
A. I. R. 1927 Bom. 501. 

— S. 14— Duration. 

—Honorary Magistrate. 

Where an Honorary Magistrate has been appointed in 
the Central Provinces for a term of years his jurisdiction 
to decide cases must be considered to continue unless 
thei-e is an order cancelling such appointment, {Subke- 
dar, A. J. C.) TUKARAM v. DAGHU. 

120 I. O. 223=1930 Or. 0. 201= 
31 Or. Ii. J. 24= A, I. R. 1930 Nag. 96. 

— S. 15— Difference of opinion. 

In cases wherever the Chmrman of the Bench 

Magistrates is opposed to the majority, and where he is 
not"prepared to write a judgment for the majority, one 
of the Magistrates ought to be asked to write the judg- 
ment which should form part of the record, {Devadoss, 
J.) SEETHARAMAyVA, In re. 91 1. 0. 394 = 

23 M. Ii. W. 537 = 27 Or. L. J. 90 = 
A. I. R. 1926 Mad. 354. 

— S. 15— Diflacult cases. 

Where a Bench is of opinion that a case should 

be transferred from their file as it involves a difficult 
question, it should move the matter officially and not to 
leave it to the pai'tieS to move. {Jd^allace, J.) GOPALA 
NaiIr, /« re. 106 I. 0. 715 = 

29 Or. L, J. 123 = A. I. B. 1929 Mad. 403. 

Cases, which are likely to be keeqly contested 

and intricate in nature, are, on the whole, likely^ to 
be more efficiently disposed of , by stipendiary 
Magistrate than by Honorary Magistrates, (Findlay^ 

Pandurang Krishnaji V. Emperor. 

106:1. a. 226=10 N. D. 0c: Ii. J. 898 = 

hi: ^i-h*9*A. I. Chr, R. 49'*^A. X R. 1928 Nag, 21, 


OR. P. CODE (1898), S. 16— Powers. 

Obiter. — It is extremely undesirable that cases 

involving difficult questions of fact or of law should be 
directed to be tried by a Bench of Honorary Magistra- 
tes. They cannot ordinarily be expected to deal satis- 
factorily with the questions that are involved in such 
cases. (yenkatas 2 cbba Rao, J.) PUBLIC PROSECUTOR 
V. Varadarajulu NAIDU. 81 1. C. 894= 

47 Mad. 716 = 20 M. L. W. 673 = 
1924 M. W. N. 880 = 25 Or. L. J. 1070 = 
A. I. R. 1925 Mad. 64=47 M.L.J. 470. 
— S. 15 —Interpretation. 

A notification investing certain Magistrates with 

certain powers can hardly fall within the category of 
statutes or notifications which are to be strictly constru- 
ed. (Percival, J. C., Aston, Rupckand Bilaram, De 
Souza and Lobo, A. J. Cs.) EMPEROR v, NOOR 
Mahomed. 105 I. C. 433 = 

22 S. L. B. 157 = 9 A. I. Or. R. 66 = 
28 Or. L. J. 913= A. I. R. 1928 Sind 1 (F. B.). 
— S. 15— Judgment. 

Revising of. 

Held, that a Bench of Magistrates cannot set in revi- 
sion upon its owm completed and pronounced judgment 
and that if there is any miscarriage of justice the proper 
course is for the President to refer the matter to the 
District Magistrate who if so advised can act under 
S. 438, Cr. P. Code. {Wallace and Jackso7t, //.) 
Ekambara MUDALI V. Alamelammal. 

53 M. 870=1930 M. W. N. 409 = 32 L. W. 152= 
129 I. 0. 628 = 32 Or. L. J. 429 = 1930 Or. 0. 1055 = 
A. I. B. 1930 Mad. 1001=59 M. L. J. 708. 
— S. 15— Judgment signed by persons who did not 
bear evidence. 

'‘Legality. 

Where only three Magistrates of Bench heard the 
evidence and tried the case but the judgment was signed 
by seven, held., that the judgment was illegal and 
must be set aside though it might have resulted in an 
acquittal. {Sundaram Chetti, /.) PICHA KUDUMBAN 
V. SERVAIKARA ThevaN. 1930 M. W. N. 770= 
I. R. 1931 Mad. 692=133 1. 0. 4=1931 Or. C. 658= 
A. I. R. 1931 Mad. *494. 

—S. 15— Powers. 

Bench chitchmg at jurisdiction. 

Where a complaint was made to a Bench of Magistra- 
tes for an offence which they had no jurisdiction to try 
but they tried the accused for a lesser offence for which 
they had jurisdiction, held, that the proceeding was not 
void. {Sundaram Chetti, J.) PiCHA KUDUMBAN v. 
SERVAIKARA THEVAN. . 1930 M. W. N. 770 = 
I. R. 1931 Mad. 692=133 XC. 4 = 
1931 Cr. 0. 668= A. I. R. 1931 Mad. 494. 

A Bench of Magistrates individually invested wirii 

powers of Third Class Magistrates was invested by a 
notification with the ordinary powers of a Second Class 
Magistrate, but the notification did not say that the 
Bench ^hall try any cases whatsoever or that they shall 
• not try cases other than those triable by each of the 
: Magistrates individually. ; ^ r 

Held, that the notification was defective and that the 
Bench was empowered to try second class magisterial 
cases. {Percival, /. C., Aston, Rupchand Bilaram, 
JDeSouza and Loho, A. J. Csj) EMPEROR v. NOOR 
MAHOMED. 105 1. 0. 4?3= 22 S. L. R. 167= 

9 A, I, Or. R. 66=28 Cr. X. J. 913 = 

; A,X::?. a928Sindl(F. B.). 

j The'trne meaning to be attached to the section 

is that it is open to Government to invest a Bench 
Jcomposedof Magistrates; of a low^r class with ail /the 
'powers donferred.on at Magistrate of a higher* 
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CR. P. aODE(X898), S. 15— Powers. 

also, if thought to invest such Bench with powers 
conferrable on a Magistrate of such higher class, that 
is to say, that a Bench exercising third class magisterial 
powers may be invested with ordinary or additional 
powers of a Second Class Magistrate. {Percival^ /. (7., j 
Aston, RupcJiand Bilaram, DeSottza and Lohc^ A. ^ 
/. Cs^ Emperor z\ Noor Mahomed. | 

106 1. 0. 433=22 S. L. R. 157=9 A. I. Or. R. 66= | 
28 Or Ii. J. 913= A, L R. 1928 Sind 1 (F. B.). j 
— '''‘Any powers,^' 

“Any powers” in S. IS refers to powers of any parti- ; 
cular class of Magistrates either conferred or conferrable j 
and does not mean any one of the pow’ers conferred 
without the other, {Peraual, J. C., Aston, Rnpchand 
Bilaram, DeSouza and Lobo, A, J. Cs.) EMPEROR zj. \ 
NOOR Mahomed. 105 1. C. 488= j 

22 S. Ii. R. 157 = 9 A. I. Or. R. 66 = 
28 Or. L. J. 913= A. I. R. 1928 Sind 1 (F.B.). | 
— I .1 I nferior Courts — Express pmoer. \ 

In inferior Courts and proceedings by Magistrates the 
maxim omnia praesumuntur rite esse acta does not apply 
to give jurisdiction. The old rule for jurisdiction is, that 
nothing shall be intended to be out of the jurisdiction of 
the superior Court but that which specially appears to i 
be so ; nothing is intended to be within the jurisdiction j 
of an inferior Court but that which is expressly alleged. 
(Percival, J. C., Astozi. Rupchand Bilaram, DeSouza 
and Lobo, A. /. Cs,') EmpeROR v, NOOR MaHOMED. 

105 I. O: 433 = 22 S. L. R. 167=9 A. I. Cr. R. 66 = 
28 Or. L. J. 913= A. I. R. 1928 Sind 1 (F. B.). 
— S. 16— Bench Magistrate. 

Constitution of, 

wtere, out of three Magistrates constituting the 
Bench only one is present on all hearings throughout the 
trial, sitting sometimes with one, sometimes with the 
other, and sometimes with both, the trial is bad as it 
contravenes the provisions of S. 350 A even though the 
quorum consisted of two. A. I. R. 1926 Lah. 304, Foil. 
{Stuart, /.) SURAJ BOLI v, EMPEROR. 

4 O.W.N. 1240 = 107 I.C. 875 = 

9 A. I. Or. R. 414=29 Cr. L. J. 310 = 
A.I.R. 1928 Oudh 212. 
-S. 16— Difference of opinions. 

Judgment — Writing of. 

In a case where the President of the Bench is in a 
nunority as to conviction or acquittal, the judgment 
should be written by some member of the majority. 
{Wallace, /.) LaLAMMA v, EMPEROR. 

51 Mad. 338=1 M. Or, 0. 172= 
29 Or. L.J. 207=1928 M.W.N. 31= 
27 M.L-W. 239 = 106 I. 0. 799= 
A.I.B. 1928 Mad. 197=64M.L.J. 709. 
— S, 18— Powers. 

There is nothing in the Criminal Procedure Code 

prescribing that any particular class of cases should be 
tried by Honorary Magistrates. {Baker, J. 6\) 
Yakub appaswami. 81 1. o. 44= 

26 Or. L.J. 656= A.I.R. 1925 Nag. 40, 
— S. 16— Procedure. 

— « — Person in minority voting for sentence,: 

The ^ving of the vote by the President of the Bench 
on the question of the sentence of the accused found i 
guilty hy a majority, though he was one of the minority 
who thought the accused was not guilty, is not illegal. 
iCurgenven^ MEENAKANTI ROSAYYA v, KxNG- 
EMPEROR. 28 Or. Ii. J. 310 = 100 1.0. 634 = 

AXE. 1927 Mad. 500. 

—‘Evidence in the absence of the whole bench. 

Where the rules as to the conduct of cases before a 
Bench provide that !n order that there should be ar 


j CR. P. CODE (1898), S. 20— Jurisdiction. 

j quorum, two Magistrates should be present, evidence 
I recorded in the absence of one of them is not recorded 
I in a Court, and, therefore, any Courtis bound to dis- 
I regard that evidence. A mere reading over to a Court 
of statements w’hich are not evidence does not make 
such statements evidence. {Kincaid, J, C. and Ke 7 i~ 
ncdy, A /.C.) EMPEROR v, GULU. 

20 S.L.R. 134 = 27 Or. L. J. 642 = 93 I.O. 1038 = 
A.I.R. 1926 Sind 192. 
One Bench Magistrate alone competent to try. 
Where transfer of accused was made under S. 192 
to the Bench Magistrates one of whom alone being in- 
vested with powers of a Magistrate of third class was 
empowered to hear and try the case under orders issued 
by the District Magisti-ate consonant to the provisions of 
S. 16 of the Criminal Procedure Code, and where 
he had jurisdiction to try the case sitting alone and he 
heard all the evidence and he was the Magistrate who 
pronounced judgment. Held, there was no irregularity 
nor one vitiating the trial. {Dalai, /.) Debi 
Prasad v. Emperor. 5 L. R. A. Cr 93= 

A.I.R. 1924 AU. 674. 

— S. 17— Revision 

On application for revision against order of Asst. 

Collector instead of against that of Collector who was- 
responsible for that of the Asst. Collector, High Court’s 
inherent power could be exercised under S. 56l {a\ 
{Boys, J,) Mt. Ram Sri v. Sri Kishun. 

82 I. o. 170 = 22 A.Ii. J. 803 = 
5 Ii. R. a. Or. 129 = 25 Or. L.J. 1242 = 
46 All. 879=A.I.R. 1924 AU. 777. 

— S. 17— Scope. 

. : — The Code of Criminal Procedure strictly limits 

I powers of an Additional Sessions Judge to such as* 
are conferred upon him directly by the Local Govern- 
; ment or by the Sessions Judge of the division in which 
he exercises power. Power to grant or cancel bail could 
be conferred on him under S. 17. Where no such power 
is conferred, the order of an Additional Sessions Judge* 
granting or cancelling bail ultra vires. {Doyle, /,)> 
maung Ba Maung v. Emperor. 

A.I.B. 1930 Rang. 335. 

— S. 17— Stay of trial. 

Power of District Magistrate, 

There is no provision in the Cr. P. Code which would 
give the District Magistrate the power to stay proceed- 
ings in a Criminal Court subordinate to him* and it 
would appear that the High Court’s power to pass such 
an order can only be exercised under its general powers 
of superintendence. 23 Cal. 610 ; 30 M. 226, Ref. 
{Ayling, J.) KRISHNA RaO v, SESHASUBRAMANIA 
76 I.O. 869=1923 M.W.N. 251 = 

2 6 Or. Ii. j, 277= a JX. 1923 Mad. 688. 

^ Pozuer of District Magistrate. 

' A District Magistrate has wide powers of superin- 
tendence over his subordinate Magistrates which might 
be considered to justify special directions being issued, 
by him to stop or go on with particular proceedings, 
pending before them. {Spencer, /,) Nambia PiLLAI 
V. SudaLaimuthu. 76 1. 0 - 872 = 26 Or.L. J. 280 = 
17 M.Ii. W. 670 = 32 MX.T. 191 = 
1923 M.W.N. 276=A.I.R. 1923 Mad. 596 = 
44 MX. J. 642. 

-S. 20— Jurisdiction. 

Presidency Magistrate^ 

Presidentgr Magistrate has jurisdiction to try offences 
committed at any place within the limits of the town. 
{Shah and Fawcett, JJ.) KHODABUX v. EMPEROR. 

28 Bom. X. R. 1066 =27 Or. L. J. 1213= 
97 1.0; 978= AXR. 1926 Bom. 664. 
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OB. P. CODE (1898), S. 21~Dlfference of opi- 
nions. 

— S. 21— Pifference of opinions. 

Though under Rr. 9 and lO of the Rules by the 

Government of Bombay the judgment of the chairman 
prevails, the dissenting judgment of the Honorary 
Magistrate even if the Bench consists of two members, 
should form part of the record. {Patkar and Baker ^ 
//.) Emperor v. Fardunci C. Cora. 

29 Bom. L.E. 1470^28 Or. L. J. 1025 = 
1061. 0. 209--A.I.B. 1927 Bom. 630. 
— S. 21— Powers. 

Chief Presidency Magistrate of Bombay, 

The Chief Presidency Magistrate has power, in the 
event of any pressure of work occurring in other Courts, 
to give directions to bring up any particular class of 
cases arising in any division to his own Court, under 
R. 3 of the rules framed under S. 21, to regulate the 
conduct and distribution of business in the Courts of 
Magistrates of the town. {Shah and Faivcett, JJ.) 
Khodabux V, Emperor. 28 Bom. L. B. 1066= 
27 Or. L. J. 1213 = 97 1.O. 973= 
A J.B. 1926 Bom. 664; 

— S. 26— Suspension. 

Interference by District Magistrate fending 

trial. 

In the course of an inquiry held under S. 176 by a 
mahalkari who was invested with powers of a 2nd Class 
Magistrate by name the District Superintendent of Police 
reported, imputing a cognizable offence to the Magis- 
trate in the conduct of the enquiry, to the Collector and 
District Magistrate ; the Collector started departmental 
enquiry and suspended the Magistrate and relieved him 
of his functions as mahalkari and Magistrate, 

Held^ that if the Collector was satisfied on perusal 
of the papers that there was an illegality or an irregula- 
, rity in the proceedings, under S. 176 he could have re- 
ported to the High Court under S. 438, and the High 
Court would have passed such orders as it thought fit, 
but the action of Collector in interfering with the judi- 
cial enquiry and virtually putting an end to it was both 
illegal and improper and that the Magistrate continued 
to be a 2nd Class Magistrate though he was suspended 
as mahalkari, as the power of suspending the Magis- 
trate was given only to Local Government by S. 26. 
(1887) Unrep. Cr. C. 322, Rel. on. {Mirza and Patkar ^ 
//.) In re LAXMINARAYAN SlMMANNA KARKI. 

112 1.0. 567=30 Bom. Ii, B. 1060 = 
29 Or. L.J. 1063 = 11 A. I. Or. B. 324= 
A. X. B. 1928 Bom. 390. 

— S. 28— Beyisipn. 

Clenching of jurisdiction. 

Under special circumstances, it is possible to agree 
with a contention that if the facts charged show the 
commission of a more serious offence which is triable 
only by higher tribunal the Magistrate with less powers 
has no right, in spite of objection raised, to grab juris- 
diction by seeking to try the accused for the smaller 
offence. But even where a Magistrate tries the accused 
for an offence under a less serious section, when really 
the offence fell under a more serious section which was 
beyond his competency, bis proceedings are not illegal, 
and therefore the High Court is not bound to interfere 
in such cases. A.I.R. 1922 Mad. 223, Rel. on. {Sr ini 
vasa Ayyangar, /.) AB!;)UL SaTHAR v. EmperOR. 

1 M. Or. O. 66=^27 M-Ii-W. 683 = 
29 Or. L JTi 636«-*109 1X3. 907 = 
A.I.B. 1928 Mad. 585= 54 M.I 1 .X 456. 
— S. 28— Scope. 

' " Sec. ^ must be read as qualifying Or controlling 
the provisions of S. 28 which in its turn mstkea reference 


OB. P. OODE (1898), S. S3— Jurisdiction. 

to column 8 of the second schedule. {Kinkhede^ Offg. 
A./.c.) Danaji V. Emperor. 95 1. 0. 56= 

27 Or, Ii. J. 728=A.I.B. 1926 Nag. 374. 
-S. 29-A— Olaim. 

T rial as European British subject. 

The claim to be tried as a European British subject 
under S. 29-A, Cr. P. Code, must be made before the 
inquiry or trial actually begins so far as a case which 
falls within S. 528- A, Cr. P. Code, is concerned. Not 
having made this claim when a person is first brought 
before the Magistrate for the purpose of trial or inquiry, 
it is not open to revive or make it at any subsequent 
stage. {Cuming and Grahamy JJ.') CARMEN v. 
O’Brien. 107 1.C. 353= 64 Cal. 1041 = 

29 Or. L.J. 246 = 9 A. I. Cr. B. 471 = 
A.I.B. 1928 Cal. 97. 

— S. 29 B— Jurisdiction. 

Railways Acty S. 130. 

In view of provisions of S. 29-B of Cr. P. Code a 
Magistrate other than a District Magistrate has no 
jurisdiction to try an offence under S. 130 of Railways 
Act. 43 Bom. 888, Diss. from. {Dalip Singhy J.) 
Emperor v. Mt. Jannat. 29 P.I 1 .B. 636= 

10 A. I. Or.R. 499 = 29 Or. L. J. 733= 
110 I. O. 589 = A.I.R. 1928 Lab. 909. 

— S. SO— Scope. 

Sec. 30 must be read as qualifying or controlling 

the provisions of S. 28 which in its turn makes refer- 
ence to column 8 of the second schedule. {Kinkhede^ 
Offg. A. J. C.) Danaji v. Emperor, 

27 Or. 1.. J 728 = 96 I. C. 66 = 
A.I.R. 1926 Nag. 374. 

— S. 32— Discretion. 

Sentence. 

The law vests a discretion in the trying Magistrate to 
pass adequate sentence in each case and it is for him 
to decide after taking into consideration all the perti- 
nent circumstances of the case, what should be the 
adequate sentence. No rule of thumb can be laid down 
by a higher tribunal as a guide for the trying Magis- 
trate in awarding an adequate sentence. Regina v. 
Thorfitm, (1909) Cr. App. Rep. 3l5, Ref. {Rupchand 
and Barlee, A.J.Cs.) MURIDO v. EMPEROR. 

I. B. 1930 Sind 168=1251. O. 46= 
31 Cr. L. J. 763 = 1930 Or. 0, 122= 
A. I. B. 1930 Sind 68. 

— S. 32— Punistment- 

— — Conduct of accused during trial. 

Magistrates when deddingon the question of sentence 
are justified in taking into consideration the conduct of 
an accused person in his owm defence. “Where ah 
accused person is clearly guilty and instead of throwing 
himself on the mercy of the Court defends himself by 
throwing mud at witnesses who are persons of standing 
and honour, he really is deserving of very little consi- 
deration. {Rupchand and Barlee^ A. /. Csi) SaNWAL- 
DAS V. Emperor. 128 1. C. 44 =31 dr. Ii. J. 763 = 
I. B. 1930 Sind 156 = 1929 Or. O. 682= 
A. I. B. 1929 Sind 253. 

— S. 33— Jurisdiction. 

— Trial for lesser offence than that charged — No 

jurisdiction — Time if void. 

Where ^he offence complained of was one under S. 430^ 
I. P. C., but the Benbh tried the acdised for a lesser 
offence under S. 426, I.P.C. and it appeared that they 
had jurisdiction to try the fbtmer and not thp latter 
offefice,. ' ' " ' , , 1 , 

Beldy ^hgt the proce^ihg Was not void.; 
and ’27 M.L. J. 594, Foil. {Sundardfh Cheny\ J.y 
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OR. P. CODE (1898), S. 35— Appeal. 

PICHA KUDUMBAN V. Servaikara Thevan. 

I. E. 1931 Mad. 692=133 I.O. 4 = 
1931 Or. 0. 558=1930 M. W. N*. 770= 
A. I. R. 1931 Mad. 494. 

— S. 35 — ^Appeal. 

’•'Conc-urrent sentence. 

Where the total term of imprisonment to which an 
appellant has been sentenced, either by an Assistant Ses- 
sions Judge or by a subordinate Magistrate does not 
exceed four years, the appeal undoubtedly lies to the Court 
of the Sessions Judge. 15 C W.N. 734 and l7 C.W.N. 
72, not Foil.; A. I. R. 1921 Cal. 152, Foil. The fact 
that other concurrent sentence of a lesser period has 
been passed against the appellant under provisions of 
the Penal Code does not preclude the Sessions Court 
from dealing with the appeal. A. I. R. l921 Cal. 152, 
Foil. Further, appellate Court in such a matter is only 
concerned with the actual substantive sentence imposed, 
so far as the question of where the appeal lies is con- 
cerned, and the fact that the Magistrate, in dertermining 
the length of the sentence, took into account the length 
of time the appellant had been under trial, will not affect 
the question. {Findlay, /. C.) JaGADISH CHANDRA 
v. Emperor. 103 1. C. 208=28 Or. L. J. 672= 

8 A. I. Or. B. 296=10 N. L. J. 135= 
A. I. R. 1927 Nag. 255. 

- '^Several offences — Conviction for. 

An appeal does not lie to the Sessions Court when a 
Magistrate of the first class has convicted an accused 
person of more offences than one and has sentenced him 
for each offence to imprisonment for one month direct- 
ing at tlie same time that the sentences should run con- 
currently. Case-law referred. {Richardson and 
Shamsul Hilda, JJ.) AbDUL JUBBAR v. EMPEROR. 

26 C. W. N. 613=66 I. 0. 65= 
A. I. B. 1921 Oal. 152. 

— S. 35— Applicability. 

Fine. 

Sec. 35 (3) refers only to sentences of imprisonment 
and not of fines* {Macleod, C. J, and Crump, Jf) 
SHIDLINGAPPA V, EMPEROR. 28 Bom. Ii. R. 668 = 

96 1. C. 270 = 27 Or. Ii. J. 926 = 
A. I. R. 1926 Bom. 416. 

Separate trials but concurrent sentences. 

In. respect of three separate acts of offence there were 
three separate trials of the same accused, and three 
separate sentences of imprisonment, passed by the same 
Magistrate and on the same date ; the Magistrate order- 
ed in each case that the sentence was to run from the 
date of , conviction. As a result the sentences were to 
run concurrently. 

Held, that inasmuch as there had been three separate 
trials under S, 397, the sentences could only run con- 
secutively and that S. 35 did not give the Court power 
to direct them to run concurrently inasmuch as S, ^5 
relates to sentences in cases of convictions of several 
offences at one trial. {Tudhadl, f.) HaRAK Narajn 
V. EAiPEROR. 62 I. 0. 408 = 19 A. L. J. 310 = 

22 Or. L. J. 620 = A. I. R. 1921 AU. 126. 

35— Default of toe. . . 

' ' Concurrent sentences — Illegal. 

Section 35, which empowers a Court to direct that 
imprisonment imposed on a person convicted at one trial 
of two or more offences should be concurrent' does not 
refer, to sentence of imprisonment in default of payment 
of fine but refe^ only to substantive sentences.^ That 
being so the order that the sentences of imprisonment in 
default. of fines jshould run concurrently |s illegal. 5 S. 
L'. Rel. on. {Barley, C.,^ and ^^odumal 


OR. R. CODE C1898), S. 35— Separate sentences. 

Pahlumal, A. J. (T.) EMPEROR v. GHULAM AHMED. 

1929 Or. 0. 452 = 118 I. 0. 224= 
30 Or. L. J. 907= A. I. R. 1929 Sind 179. 

Concurrent sentence — Illegal. 

The sentences of imprisonment in default of payment 
of the fine cannot run concurrently. 5 S.L.R. 263, Foil. 
{Fawcett and Madgavkar, JJ.) EMPEROR SUBRAO 
SesharaO. 27 Bom. L. R, 1351 = 

27 Or. L. J. 111 = 91 1. 0. 643= 
A.I. R. 1926 Bom. 62. 

— S. 35— Different trials. 

Court can order two or more sentences to run 

concurrently only when they are passed in the same trial. 
{Sulaiman, J.) DULLI v. EmperOR. 

86 1. 0. 714=47 AU. 59 = 26 Or. L. J. 570 = 

6 L. R. A. Or. 10= A. I. R. 1925 AU. 305. 
— S. 35 — Measure. 

—The principal object of punishment is the preven- 
tion of crime and the measure of punishment must conse- 
quently vary from time to time according to the preva 
lence of a particular form of crime and other circum- 
stances. {Tapp, J.) OM PaRKASH V. EmPEPOR. 

I. R. 1930 Lah. 833= 31 Or. L. J. 1182= 
127 I. 0. 209 = 1930 Or. 0. 911 = 
A. I. R. 1930 Lab. 867. 

— S. 35— One sentence. 

148 and 326, /. P. C, 

Separate sentences under Ss. 148 and 326 read with 
S. 149, 1. P. C., are illegal. The amendment of S. 35, 
Cr. P. Code, has not effected any change in the law. 16 
Cal. 442 (F. B.) and 3 Pat. L. J. 641, Foil.; 17 Bom. 
260 (F.B.) and A. I. R. 1926 Bom. 64, not Foil. 
{Courtney Terrell, C. J. and Allanson, J.) BaJA 
Singh v. Emperor. 8 Pat. 274=10 P. L. T. 363= 
31 Or. Ii. J. 83= 120 1, 0, 311= 
1929 Or. 0. 23= A. I. R. 1929 Pat. 263. 
Same transaction. 

Imposing separate sentences, where the acts constitut- 
ing the two different offences form part of the same 
transaction against the same accused is not justified. 
{Adami and Macpherson, JJ,) MT. ChaMPA PaSIN v. 
Emperor. 9 A. I. Or. R. 646 = 108 1. 0. 81 = 

29 Or. L. J. 326= A. I. R. 1928 Pat. 326. 

Ss, 147 and 353, /. P. C. 

Separate sentences under Ss. 353 and 147, Penal 
Code, cannot be passed when the act which converts the 
accused into an unlawful assembly is the same as 
renders them liable to punishment under Penal Code, 
S. 353. {Zafar AU, J.) MaNAK Chand v. EM- 
PEROR. 27 Or. I*. J. 834=95 L 0. 754 = 

A. I. R; 1926 Lab. 581. 

^If a person abducts a woman with intent to rape 

her and does rape her, he cannot be awarded separate 
sentences under Ss. 363 and 376, I. P. C. (Cr. A. lOl 
of 1914, Appl.) {Zafar AU, J.) IMAM ALI v, EM- 
PEROR. 27 Or. L. J. 338 = 92 1. 0. 860 = 

A. I. R* 1926 Lab. 212. 

Manufacture and possession of excisable article. 

The offence of manufacture of an excisable ' article 
necessarily includes that of po«isession, and the two 
offences cannot be called ‘‘distinct” for the purposes of 
S. 35 of the Cr. P. Code. (1 Bom. L. R. 344, Foil.) 
{HalUfax, A. J. C,) SHEIKH MUNIR v. EMPEROR, 
76 I. 0. 19 = 26 Or. L. J. 83 = 
A. I. R. 1924 Nag. 32. 

— S. 36 -Separate sentences* 

— ‘Where the accused was coiivicted/and sentenced 

under Ss. 366 and 376, 1. P. Code, and iti^ip^ared ffiat 
the sentence for each, offepce was, Jessi |han four years 
but the aggregate of the two/eaxeededjthat term* , 
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CB. P. CODE (1898), S. S5— Separate sentences. 

Held^ that the sentences should be treated as a single 
sentence under S. 35 (3) and that an appeal could be 
preferred to the High Court. {Sulaiman^ /.) EM- 
pEBORz/. Hamid. 129 I, C, 731= 

1930 A. Ii. J. 1206. 

Ss, 148 and 326, /. P. Code — Practice, 

Since the amendment of S. 35 it is legal to pass 
separate sentences for charges under S. 148 and S. 325 
oi S. 326, although in practice it is undoubtedly better 
to give a single sentence for all the offences or 
order the sentences to run concurrently. 4 P. R, 1901 
(Cr.), not Foil. ; A. I. R. 1926 Bom. 64, Foil. {Skempt 
/,) Ali akbar V, Emperor. 1101. 0. 216= 
30 Or. Ii. J. 575 = 1929 Or. 0. 210 = 
12 A. I. Or. R. 433= A. I. R. 1929 Lab. 670. 
Pioting and hurt. 

Where on conviction for rioting and hurt, the accused 
had been sentenced to rigorous imprisonment for two 
months for the former, and to a fine of Rs. 25 for latter 
offence, 

Heldy that two separate sentences in such case were 
legal. A. I. R. 1926 All. 225; A. I. R. 1926 Lah. 521; 
A. I. R. 1924 Rang. 291 and 17 Bom. 260 (F.B.), Foil. 
\Zafar Ah, J.) FaQIRIA v EMPEROR. 

114 1. O. 331=30 Or. L. J. 295= 
12 A. I. Cr.R. 213. 

-^Separate offences. 

Offence of forgery and that of using forged document 
as genuine are separate offences and separate sentences 
may be passed on an accused person who has been 
convicted at the same trial of both. 23 All. 84, not 
Appr* {.Waller and Jacksofi, //.) SRIRAMULU 
Naidu V. Emperor. 52 Mad. 532= 

29 M. L. W. 559=1929 M. W. N. 279 = 

2 M. Or. 0. 87=30 Or. L. J. 983= 
119 1. C. 63= A. I. R. 1929 Mad. 460 = 
66 M. L. J. 664. 

•Distinct offences. 

Under the present law it is not necessary that the 
offences should be distinct in order to enable a Magis- 
trate to pass consecutive sentences subject to the provi- | 
sions of S. 71, Penal Code. {Fawcett and Mirza^ //•) 
EMPEROR V, HANMA TiMMA BHANDIWADDAR, 

109 I. 0. 368 = 30 Bom-L. R. 383= 
10 A. I. Or. R. 169 = 29 Or. L. J. 644 = 
A. I. R. 1928 Bom. 146^ 

^.y. 411, and 414, /. P. C, 

Offence of receiving stolen property under S. 411, 1. 
P. C., and that of assisting to conceal other stolen 
property under S. 414, 1. P. C., are distinct. {Fawcett 
and Mirza, //,) EMPEROR v. HANMA TIMMA 
BhandiwaDDAR. 109 I. 0. 368= 

30 Bom. L. R, 383 = 10 A. I. Or. R. 169 = 
29 Or. L. J. 644= A. I. B. 1928 Bom. 145. 
-^—Bombay Abkari Act (1879), S. 43 (1) (a) and {b). 

The offence of possessing illicit liquor is not neces- 
sarily covered by the offence of possessing the apparatus 
for manufacturing such liquor. The two offences are 
quite distinct, (1890) Rat. Unrep. Cr. C. 523, Foil. 
{Fawcett and Mirza^ //.) EmpEROR z/. PaNDU 
ANACHIT Bhil. 62 Bom. 277 =29 Or. L. J. 412= 
10 A. I. Cr. R. 114=30 Bom. L. R. 378= 
108 L 0. 612= A. I. R. 1928 Bom. 141. 
S, 120-P with Ss. 396 and 412, /. P. C. 

The offence under S. 120- B with S. 396 is a separate 
offence from the offence of participation in a particular 
dacoity or the dishonest reception of property stolen in 
dacoity knowing it to be stolen. Separate sentence can 
be awarded to run consecutively for participation in 
separate dacoities and to these can also be added a 


OR. P. CODE (1898), S. 36~-Separate sentences. 

consecutive sentence of participation in conspiracy. 
{Stuart,, C. /. and Raza^ J.) HaZARI BERIA v. 
Emperor. 6 O. W. N. 985= 

12 A. I. Cr. R. 262 = 30 Or. L. J. 473= 
116 I. 0. 276= A. I.R. 1928 Oudb 607. 

Ss. 323, 324 and 325, /. P. C, 

Separate sentence on charges under Ss. 323, 324 and 
325, I. P. C., is not bad in law because the acts in 
respect of which such charges were made were mcluded 
within the charge under S. 147. 3 C. W. N. 174 and 
8 C. W. N. 483 held to be no more good law. {Duval 
and Mitter, //.) FaTIAR BOP v. EMPEROR. 

31 0. W. N. 691 = 103 1 0. 799 = 
28 Cr. L. J. 751= 8 A. I. Or. R. 380 = 
A. I. B. 1927 Cal. 675. 

Ss, 148 and 326, /. P, C. 

Under S. 35 as amended, a Court can pass separate 
sentences for offences under Ss. 148 and 326, 1. P. C., 
provided the aggregate of those sentences does not 
exceed the punishment provided by law for any one of the 
offences, or the jurisdiction of the Court sentencing the 
offender [17 Bom. 260 (F.B.); 23 Bom. 706 (F.B.); 
A.I.R. 1924 Cal. 77l, Foil.] {Fawcett and Madgavhar, 
//.) Emperor v. piru Rama Havaldar. 

49 Bom. 916=27 Bom. L. R. 1371 = 
27 Or. L. J. 113 = 91 1. 0, 689 = 
A. I. R. 1926 Bqm. 64. 

Ss, 147 and 332, /. P, C. 

Separate sentences under Ss. 147 and 332 of the 
Indian Penal Code are not illegal in view of amend- 
ed S. 35. (A. I. R. 1926 Bom. 64 and 49 Bom. 9l6, 
Foil.) {Dalip Singh, /.) RAHMAN v, EMPEROR. 

27 Or. L. J. 824 = 96 1. O. 600= 
A. I.R. 1926 Lab. 621. 

Separate offences in the satne transaciion. 

If the three distinct offences are committed, the 
offenders are liable to punishment for each offence 
though all three are committed in the course of the 
same transaction. {Zafar Ali, /.) PiRA v, EMPEROR, 
96 I. 0. 694= 8 L. L. J. 198 = 27 Or. L. J. 818 = 

27 P. L. R. 347. 

Ss. 149 andZ2S,I,P, C, 

Accused can be convicted both under S. 325 and 
S. 149, 1. P. C., at one , trial. 16 Cal. 442, Foil. 
{Findlay, Offg. /. C,') DEOJI v. KING^EMPEROR, 

27 Or. L. J. 830 = 96 L 0. 606= 
A.X.R. 1926 Nag. 459. 

Ss. 146 and 325, /. P. C. 

Separate sentences for the offence of rioting and hurt 
are legal when it is found that each person took an 
individual part in the assault 40 Cal. 511, Foil. ; A.I.R. 
1923 Cal. 408, Dist. (Newbould and B, B. Ghose, J/f) 
Kapil Mandal v, Rabbani Sheikh. 

89 I. 0. 241=41 0. L, J. 471 = 
26 Or. L. J. 1297= A. I. R. 1926 Oal. 1039. 

.yj. 380 and 457, 7. P.C, 

There is nothing in S. 71 of the Indian Penal Code 
that in any way restricts the power of Court under S. 35 
of the Code of Criminal Procedure of l923. Therefore 
separate sentences can be passed under S. 35 as amend- 
ed for an offence of house-breaking at night with intent 
to commit theft under S. 457 of I. P. C. and of theft 
of ornaments from that house under S. 380 of I. P. C. 
and the sentences of imprisonment can be made to run 
one after another, {ffewbould and B, B, Ghose, //.) 
KaNCHAN MOLLA V, EMPEROR. 

88 I. 0. 997=41 0. L. J, 663= 
26 Or. 31 J. 1263 = A. I. R. 1926iOal. 103^. 
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OR. P. CODE (1898), S. 36—Separate trials. 

— S. 36—Separate trials. 

— ^ S entiences cannot run concurrently. 

Where trials on two charges purported to have been 
separate, 

Held^ that the sentences could not be made to ran 
concurrently. {Scott Smithy J.) BaTAN SiNGH v. 
Emperor. 7 L. L. J. 39=26 Or. L. J. 731= 

861. 0. 219- A. I. R. 1925 Lah. 334. 
-S. 37— Jurisdiction, 

^ — M agistrate entertainmg complaint beyond his 
powers. 

A Magistrate of the 2nd Class cannot take cogni- 
zance of a complaint that certain persons were guilty of 
murder. Where therefore he does entertain such a 
complaint and finding it to be false takes action under 
S. 190, though defect in conviction could be cured by 
S. 529, complainant cannot be prosecuted for " false 
complaint. The'powers of a 2nd Class Magistrate can 
be extended only to the extent specified in S. 37 and 
Sch. IV which provisions are to be read with S. 190 in 
such cases. {J^oss and Kulwant Sahay^ J/,) BEN- 
GALI GoPE zf. Emperor. 94 1. 0. 896 = 

5 Pat. 447=7 P. L. T. 335 = 27 Or. L. J. 704= 
A.I.R. 1926 Pat. 400. 

— S. 39— Special power. 

. M . — ‘ O pium Act — Cases under. 

Notification of Government published in the Fort 
St. George Gazette under date 4th June, I9l5, empowers 
the Second Class Magistrates mentioned in the list 
appended to the Notification to try cases under the 
Opium Act. This is a special empowering of the person 
within S. 39 of the Cr. P. Code. 16 Cr. L. J. 268, Ref. 
{_Ayhng and Odgers, JJ.) ALAGA PiLLAI v. EM- 
PEROR. 741. O. 958 = 24 Or. L. J. 846= 

A. I. R. 1924 Mad. 256. 

— S. 40— Leave. 

The grant of leave to a Magistrate who belongs 

to the Provincial Civil Service as an Extra Assistant 
Commissioner, does not cause the cessation of his crimi- 
nal powers so as to take his case out of the category 
of the cases contemplated by S. 40. 2 B.L.R. 536, Ref.; 
A. I. R. 1923 Mad. 598, Dist. ( Jai Lai, /.) PRITAM 
•Singh v. Emperor. I. R. 1930 Lah. 745= 

126 1. O. 621=31 Or. L. J. 1061= 
1930 Cr. C. 850 = A. I. R. 1930 Lah. 833. 
— S. 44“Pirst information. 

■ H earsay — Inadmissible. 

As the first information report can only be used by 
the prosecution for the purpose of corroborating in the 
witness-box the person who supplied the information 
contained in the document, if the informant himself 
can only speak from hearsay, the report cannot be used 
to corroborate such inadmissible evidence of the witness. 
{Abdui Raoof and F/orde, JJ.) SaJJAN SINGH v. 
Crown. 90 1. 0. 146 = 6 Lah. 437 = 

7 L. L. J. 259 = 26 P. L. B. 601 = 
26 Or. L. J. 1489 =A.I, R. 1925 Lah. 418. 
— S. 46— Contents. 

- — ^ — Police report, 

< Report made by any Police Officer is not “Police 
report’’ in technical sense. But “Report” in S. 45 
must state facts which constitute offence. Mere asser- 
tion that offence had been committed is not enough, 
{Mookerfee and Chatterfee, JJ.) NaGENDRA NaTH 
Chakrabarthy V. Emperor. 81 1, c. 220= 
61 OaL 402 = 38 C. L. J. 388= 
^ Cr. L. J. 732= A. I. R. 1924 Oal, 476. 
'^^•’•^'^Rumour-^lCnowledge of informant, 

^ Tins , section does not. , make it incumbent on the 
village ohsjiiikidar .qoinmunicate. to .the officer in charge 


CR. P. CODE (1898), S. 54— AppUcahiUty. 

of the Police Station any rumour of the occurrence 
prevailing in the village. It is only an information 
which he may himself possess that is to be communi- 
cated to the officer in charge of the Police Station. The 
word “ possess ” in place of the old word “obtain” in 
S. 45 requires only such information to be given which 
the informant may possess to his own knowledge as is 
fit to be communicated to the officer in charge of the 
-Police Station. {Kulwant Saliay, /.) LaCHMI Singh 
V. King-Emperor. 81 1. C, 620= 

5 P. L. T. 505 = 1924 P. H. 0. 0. 181 = 
25 Cr. L. J. 972=A. I. R. 1924 Pat. 691. 

— S. 45— Interpretation. 

-Owner of houses. 

The section is not intended to be punitive in itself, 
but to facilitate information as to the commission of an 
offence and thereby to facilitate steps being taken in the 
investigation of the same. The section speaks of the 
owner or occupier of land but not of a house. Where 
there are houses, it is expected that the place would be 
populous and the police would somehow get the informa- 
tion. In cases of land in the mofussil, it is necessary 
that the owmer or occupier of the land should give such 
information to policeman. The section should not be 
extended so as to include owners or occupiers of houses. 
12 Mad. 92, Foil. {Mirza and Baker, JJ.) HiRU 
Satna V. Emperor. 113 1. C. 610=53 Bom. 184= 
30 Bom. L. R. 1670 = 30 Or. L. J. 172= 

12 A. I. Or. R. 67= A. I. R. 1929 Bom. 12. 

— S. 46 —Mode of arrest. 

^In making an arrest the person authorized to 

make it shall actually touch the body of the person to be 
arrested, unless there be a submission to the custody by 
word or action. 6 W. R. 690, Rel. on. {Heald and 
Maung Ba, JJ.) U Thwe v. A KiM FEE. 

123 1. 0. 127 = 7 Bang. 698 = 
A. I. R. 1930 Rang. 131. 

’Mere oral declaration — Legality. 

An arrest by a mere oral declaration without the 
actual touch of the process server is not a legal arrest 
within the meaning of S. 46 (1) , of the Cr. P. Code. 
{JCinkhede, A. J. C.) HaR MOHAN LAL v. EMPEROR. 

113 1. O. 288=30 Or. L. J. 128. 

— S. 46— KTon compliance. 

^ S. 80, Cr. P. Code. 

A Police Officer, who has made an arrest without 
having observed the provisions of S. 80, may be able to 
justify his action under the provisions of S. 46 (2). 
{Rankin, C. J. and Buckland, /.) SUPERINTENDENT 
AND Remembrancer of legal Affairs, Bengal 
V. DaRBESH all 116 I. 0. 723 = 33 0. W. N. 284 = 
49 O. L. J. 264 = 30 Or. L. J. 703=66 Cal. 881 = 

13 A. I. Or. R. 129= A. L R. 1929 Oal. 174. 

Every trial which is preceded by a police investi- 
gation in which the police have failed to comply with 
Ch. V of the Cr. P, Code need not necessarily be bad in 
its entirety. 25 Mad: 6l (P.C^), Dist. {Baguley, J.) 
A. V. JOSEPH V. Emperor. 86 1. 0 286= 

. 26 Or. L. J. 492 = 3 Bur. L. J. 265= 
3 Rang. 11= A. I. B. 1925 Rang. 122. 
— S. 54— Appllca*bility. 

■r- ^A complaint had been made by a certain girl 

that she had b^n raped by two persons named ‘ Mahesh 
and Ram Lai. The Sub-Inspector deputed certain 
police constables to arrest the accused. When these 
constables reached the place Mahesh and Rain' Lai ran 
inside the house of Ujagar and when the constables 
wanted to enter that house to airest them, they were 
stopped by the applicants who,* armed with lathis^ 
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threatened to attack the constables, if they moved 
further towards the house. 

Beld^ that though the constables were not armed 
with a warrant of arrest and were not In their uniforms 
they had sufficient authoiity under S. 54, Cr. P. Code, 
to effect the arrest. {Kan/iatya Lal^ J,) MAHA.DEO 
J^AI V, Emperor. 81 1. 0. 140= 21 A. L. j. 791= 
4: L. R. A. Or. 251 = 25 Or. Ii. J. 662= 
A. I.R. 1924 All. 201. 

-S. 54~-Bail. 

Magistrate has power to grant bail to an accused 

who has-been arrested in pursuance of S. 54 (7} of the 
Cr. P. Code, whom he has been asked to retain in 
custody, by the District Magistrate of a Native State. 

Per Fawcett, /.—As S. 54 (7) does not apply to 
arrest in Bombay, when the accused is arrested without 
warrant in Bombay, he must be deemed to have been 
arrested under S, 33 (^). But even in such a case, 
under S. 23 of the Extradition Act . the Magistrate has 
power to grant bail. {Marten and Fawcett, //.) 
SRIRAM SHAMBHUBAYAL, In re, 87 I. 0. 100 = 
26 Bom. L. R. 984=26 Or. L. J. 948 = 
A. I. R. 1925 Bom. 104. 

— S. 54--Grrouiids. 

’^''Credible and reasof table cause' — Essentials of 
S, 54 C7). 

Per Walmsley, /. — The expressions “credible and 
reasonable” in cl. 7 of S. 54 niust refer to the 
mind of the person by whom the information is received 
and mere assertions cannot form the material for the 
exercise of an independent judgment, by such person. 

Per Mttkerji, /. — There are two conditions necessary 
to satisfy the requirements of S. 54, cl. 7. The 
first is one which contemplates either the proof of a 
fact, viz., the fact of the person having been involved 
in the act or a reasonable complaint or credible infor- 
mation or a reasonable suspicion of his being concerned 
therein. The second is that the person is liable for such 
act to be apprehended or detained in custody in British 
India under any law relating to extradition or under 
the Fugitive Offenders Act, 1881, or otherwise. Under 
the first requisite, the arresting police officer has to exer- 
cise his own judgment and form his own opinion as to 
whether he should or should not act and to enable him 
to do so he must have the necessary facts before him. 
Under the second requisite, what is necessary is the 
existence of the present liability for apprehension or de- 
tention and not a future contingent liability. Such 
liability would be created by the issue of some sort of 
process under the law, though the process may not 
arrive and may not be available for execution. It is 
the duty of the police when all the conditions necessary 
to fulfil the requiiements of S. 54, cl. 7 are 
present and an arrest is validly and lawfully made, to 
forthwith produce the arrested person before a Magis- 
trate. {Walmsley and Mttkerji, //.) SUBHOJDH 
CHANDRA ROY CHOUDHURI v. EMPEROR. 

86 1. 0. 913=40 O. L. J. 489=29 O. W. N, 98 = 
52 Cal. 319=26 Or. L. J. 625=A.I.B. 1926 Oal. 278, 
— S, 64— Immunity. 

^The mere fact there is an intention to act under 

Ch. 8 by the police does not grant to the accused persons 
immunity from preliminary arrest. (Jlmcaid, /. C, mtd 
Kennedy, A. /. C.) HaRDAYAL SiNOH v. EMPEROR. 

94 1. 0. 404 = 20 S. I^. R. 85= 27 Or. L. J. 628 = 
A. I. R. 1926 Sind 190. 

— S. 54 — Interpretation. 

— Villa^ge chcmkidctr. 

A village chowkidar is not a “police officer”, within 
the meaning of S. 54. The whole of the Code shows 


CR. P. CODE (1898), S. 54— Rightful resistance. 

that “Chowkidars” who have been given a distinctive 
name were not intended to be included under the term 
“police officer”. {Sen, /.) BHAGWAN DiN v. EMPEROR. 
1201. 0. 205=11L. R. A. Or. 8 = 31 Or. Ii. J. 12= 
1930 A. L. J. 242 = 13 A. I. Or. R. 126= 
1929 Or. 0. 663= A. I. R. 1929 All. 935. 
— S. 64 — Liability. 

— . . — — What should justify. 

The detention and arrest of members of the public 
are not matters of caprice, but are governed by and 
must be conducted upon certain rules and principles 
which the law clearly lays down. To arrest persons 
without any justification is one of the most s<»rious en- 
croachments upon the liberty of the subject which can 
well be contemplated. The fact that because a party of 
persons are in a certain place at a certain time it cannot 
be said simply from these circumstances that they are 
about to engage in a criminal act, and therefore there is 
no legal justification for the arrest of those persons by 
the police, and they are not guilty of rioting if they 
oppose their arrest. {Bucknill, J.) RampRIT AHIR 
V, Emperor. 7 P. L. T. 218=26 Or. L. J. 1608= 
90 1. 0, 712= A. I. R. 1926 Pat. 560. 
— S. 54— Object. 

Prevention. 

The Code of Criminal Procedure is dealing rather 
with the arrest for crimes that had been committed than 
with the arrest for the prevention of crimes, although 
there are specific instances given permitting the arrest 
of persons suspected of crimes. {Schwabe, C. /., Phil- 
lips, Devadoss, Venhatasubba Pao and Wallace, //.) 
Gopal Naidu V. Emperor. 73 1. 0. 343 = 

46 Mad. 606=24 Or. L. J. 699 = 17 M. L. W. 692 = 
32 M. L. T. 352=1923 M. W. N. 425 = 

A. 1. R. 1923 Mad, 623=44 M. L. J. 656 (F. BO- 
— S. 54— Procedure. 

- i nvestigation. 

On a complaint of a limited company in Ahmedabad 
which charged its commission agents with breach of 
trust, the commission agent was arrested by C. I. D. 
Officer, Poona, under S. 61 of Cr. P, Code on 5th 
March, 1924. He produced him before the Chief Presi- 
dency Magistrate who granted the accused bail and 
asked him to appear in Ahmedabad Court on l6th 
March. 

Held, that the mere statement of an investigating 
police officer was not sufficient for an action by the 
Magistrate vfho should have asked for the production of 
a warrant from Ahmedabad and who should have releas- 
ed the prisoner on bail, calling upon him to appear 
before himself when required. The precautions laid 
down in these sections seem to be designed to secure 
that within the 24 hours some Magistrate shall have 
seisin of what is going on and some knowledge of the 
nature of the charges against the accused, howler in- 
complete the information may be. {^Greaves and Duval, 
//) Dwarkadas Haridas V. amba Lal Gan- 
PATRAM. 82 1. 0. 131 = 28 0. W. N, 860 = 

25 Cr. L. J. 1203= A. I, R. 1924 Oa,l. 893. 

— S. 54— Rightful resistance. 

— - — Essentials of an arrest. 

When a constable arrests a man and tells him express- 
ly that he is doing so under a particular authority, 
which he claims to have, to arrest him and if such 
arrest is resisted, it will lie for the prosecution after- 
wards to establish that the constable who arrested the 
man had power to act under the authority that he 
claimed to have. It is not sufficient for the prosecution 
afterwards to say that the c<wlstable had authority under 
some other provision of kw. Any mah who is being 
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arrested has a right to ask the officer arresting him to 
sho'vs’ him what power he has to do so. If the arrest is 
under a warrant, the man arrested is entitled to ask 
that the warrant be shown to him to see that he is 
being prop^ly arrested and when the warrant Is not 
shown to him and the arrest is made, such an arrest 
will not be a legal arrest. A man is entitled to knovr 
when a constable is arresting him, under what power he 
is acting and if he (constable) states that he acts under 
certain power, which the man knows he has not got, he 
is entitled to object to arrest and to escape from cus- 
tody when he is arrested. {,Krisknan^ /,) APPASWamy 
MUDALI, In re. 81 1. O. 51 = 47 Mad. 442 = 

19 M. L. W. 504-34 M. L. T. 95 = 
25 Or. L. J. 563=A. I. E. 1924 Mad. 565= 
46 M. L. J. 447. 

— S. 55 — Independent of. 

Chap, VIII, I, P,C. 

Section 55, Cr. P. Code, is independent of Chap. 
VIII of the Code, which includes S. 110 although proceed- 
ings under that chapter might follow an arrest, undei 
S. 55 as a natural sequence and a Police Officer can 
therefore arrest or cause to be arrested without warrant 
or an order of a Magistrate any person who comes 
within provisions of S. 55. (Macpherson, J.) RaM- 
NANDAN Singh v . Emperor, lr. 1930 Pat. 446= 
124I.C. 638=1930 Or. C. 79 = 31 Or.L.J. 717= 
A.LR. 1930 Pat. 103. 

— S. 65 -Habitual offender. 

' Clause of S, 35 should be specified. 

If it is intended that the police officer should arrest a 
man with a view of taking proceedings under S. 110, 
it is strictly and specially necessary that he should speci- 
fy one of the clauses ^ven in S. 55, although it may be 
for the cause so stated that he intends to proceed under 
S. llO. {Kincaid, J.C. and Kennedy, A.J.Cl) HAR- 
DY AL Singh v. Emperor. 94 1. c. 404 = 

20 S.L.R. 85 =27 Or.L.J 628 = 
A.IR. 1926 Sind 190. 


— S. 55— Liability of surety. 

Surety’s liability to produce accused to answer 

one charge does not extend to producing the accused to 
answer charges for other offences. {Martineau, /.) 
Mana S'. Emperor. 76 1.0. 227 = 25 Or.L.J. 131 = 
A. I.R. 1924 Lab. 622. 

— S. 55— Suspicion. 

^Arrest under S. 55 {c) is not justified by mere 

suspicion that the accused was concerned in several 
offences since the section refers to reputed habitual 
offenders. \Krishnan, /.) APPASWAMY MUDALI, In re. 
81 1, 0. 61=47 Mad. 442= 19 M.L.W. 504= 
34 M.L.T. 96=26 Or.L.J. 663= 
A.I.R. 1924 Mad. 666 = 46 M.L. J. 447. 


— S. 58— Omission to notify. 

Cases where the constable can arrest under S. 54 

Where a command certificate has been ^ven to £ 
constable under S. 56 for effecting the arrest of a per- 
son, but the Constable arrests that person without noti- 
fying to him the substance thereof the arrest does not 
become illegal if facts of the case are such that the con 
stable can arrest the person under S. 54 without a war- 
rant, irrespective of a command certificate under S. 56, 
{Pmsand Kulwant Sakay, //.) KiSHUN MaNdaP 
V, Emperor. 6 Pat. 533= 27 Or.L. J. 1310 = 

8 P .L.T, 237 = 98 1.O. 264= A.LR. 1926 Pat. 424 
ChoMkidar. 


Section 56 (1) does not require a chaukidar on his 
own initiative to show to the accused an order given to 
him by the officer in charge of the Police Station 


CR. P. CODE (1898), S. 61— Ob ject. 

(Ashworth, A./.C.) UMRAO EMPEROR. 

26Cr.L.J. 795 = 86 1.0.427= 
A.I.R. 1925 Oudh 544.- 

— S. 59— Interpretation. 

^In his viewf 

The words “in his vie\r” in S. 59 mean “in presence 
of” or “within sight of” and not “in his opinion.” 
(Kulwant Sahay, /.) GOKUL TatWA v. EmpeROR. 

7 P.L.T. 66 = 26 Or.L.J. 1462=89 I.O. 1030 = 
A. I. R. 1926 Pat. 53. 

Where persons went to their cocoanut tope to see 

if any theft of toddy was going on and saw a man stand- 
ing on the ground with a pot of toddy in his hands 
and two of his confederates climbing the tiees, and 
arrested the man on the ground, 

Held, the latter should be deemed to be committing, 
theft “ in the view of ” his arrestor. The toddy should 
be regarded to be in process of being removed from the 
tope. 35 Cal. 361 and 64 I. C. 371, Dist. Failure to hand 
over the arrested person to a passing beat constable or 
taking the arrested person to a Chavadi on the way to 
the Police Station is not necessarily an unnecessary 
delay vitiating legality of aiTest. {Krishnan, /.) 
arumuga Goundan V. Emperor. 

81 1. 0. 312=18 M. L. W. 818 = 25 Or. L. J. 792 = 
A. I. R. 1924 Mad. 384. 

— S. 59— Non-coimpliaiice. 

'Where accused suspecting the complainant to have 

committed an offence under S. 366, I. P. Code, arrested 
him but instead of taking him to Police Station took 
him to a Dharamsala where he happened to see a police 
inspector to whom the complainant was then handed 
over. 

Held, that the accused w^as not protected by S. 5^ 
and was thus guilty under S. 342, I. P. Code. (KuU 
want Sahay, /.) ANANT PRASHAD RAY v. EMPEROR. 

98 I. 0. 694= 27 Or. L. J. 1378=8 P. L. T. 204.. 
— S. 60— Procedure. 

On a complaint of a limited company in 

Ahmedahad which charged its commission agents witb 
breach of trust, the commission agent was arrested by 
C, I. D. Officer, Poona, under S. 61 of Cr. P. Code on 
5th March, 1924. He produced him before the Chief 
Presidency Magistrate who granted the accused bail 
and asked him to appear in Ahmedabad Court on I6th 
March. 

Held, that the mere statement of an investigating, 
police officer was not sufficient for an action by the 
Magistrate who should have asked for the production 
of a warrant from Ahmedabad and who should have- 
released the prisoner on bail, calling upon him to 
appear before himself when required. The precautions 
laid down in these sections seem to be designed to 
secure that within the 24 hours some magistrates shall 
have seisin of what is going on and some knowledge* 
of the nature of the charges against the accused, how- 
ever incomplete the information may be. (Greaves 
and Duval, //.) DWARKA DAS HaRIDAS v. AMBA 
Lal Ganpatram. 82 I. 0. 131= 

28 O. W. H. 860 = 26 Or. L.J. 1203*= 
A. I. R. 1924 Cal. 893;. 

•— S. 61— AppUcability, 

.Section 6l does not apply to the Calcutta Police.. 

A. I. R, 1925 Cal. 587, Foil. (Suhrawardy and Duval, 
//.) Srilal agarwalla V. Emperor. 

97 1. 0. 945 =44 0. L. J. 134=27 Cr. L. J. 1185. 
— S. 61— Object. 

^Intention of Legislature is that accused should 

be brought before Magistrate competent to try or com- 
1 mit, with least delay. (Mookerfee and Chatterfee, 
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NAGENDRA NATH CHAKRAVARTY V. EMPEROR. 

81 1. C. 220=51 Cal. 402=38 O. L. J. 388 = 
25 Or. Ii. J. 732 = A. I. R. 1924 Cal. 476. 

— S. 61— Procedure. 

Expiry of 15 days. 

On the expiry of the period of iS days allowed under 
Ss. 61 and 167, the police must either release the 
accused under S. 167, security being taken if required or 
the Magistrate must take cognizance on a report unaer 
S. 173 if the report according to the Magistrate makes 
out a prima facte case or the Magistrate must release 
him. (J^r eaves and Panton, //.) BhOLANATH DaS v. 
Emperor. 83 1. C. 628=26 Or, L. J. 68 = 

28 C. W. N. 490 = A I. R. 1924 Cal. 614. 

— S. 68— Contents. 

■■ "“ ' "R ule imperative, 

A summons issued by a Magisterial Court which does 
not contain in the form prescribed by the statute parti- 
culars of the place where, the time when, and the nature 
of the offence charged, may be disregarded by the person 
summoned, and proceedings taken thereon, if objected 
to, must necessarily be invalid. {Walsh and Banerji, 
//.) Emperor v, Rananjai Singh. 

26 A. L. J. 331=9 A. I. Cr. R. 341= 
9 L.R, A. Cr. 49 = 108 I. C. 230 = 29 Cr. L. J. 357= 

A. I. R. 1928 All. 261. 

— S. 68— Porm. 

Motor Vehicles Act, Sch, V, 

The procedure of issuiug summonses by the Magis- 
terial Courts purporting to charge motoi ists, owners or 
drivers of offences under the Act without giving the 
slightest particulars of the offence alleged is not justified 
by law. S. 68, Cr. P. Code, incorporates the form of 
summons, which is a statutory form contained in Sch. V 
to the Code, which summons is to be is'sued to accused 
persons. {Walsh and Bannerji, JJ,) EmPEROR v, KXJN- 
waR Rananjai. 108 1.O. 230 = 29 Or. L. J. 357= 
9 LRA. Or. 49 = 9 A.I.CrJEt. 341 = 26 A.L. J. 331 = 

A. I. R. 1928 AU. 261. 

— S. 68— Oral prayer. 

Under the law a verbal prayer for issue of sum- 
mons to an accused is sufficient. {Mukerji, /.) Mxjham- 
mad Gul v, Fazley Karim. S3 O. W. N. 446= 
1221. 0. 205 = 31 Or. L. J. 369 = 56 Cal. 1013 = 
A. I.R. 1929 Cal. 346. 

— S. 69— Interpretation. 

'‘Tender*, 

Personal service may be made either by delivering or 
tendering, but the tender must be real tender of a 
document which is understood by the person to be 
served, and he must have voluntarily waived actual 
delivery and indicated in some way that a tender was 
sufficient. {Walsh, J.) BUBHAN v, EMPEROR. 

107 1. 0. 663=9 A. I. Or. R. 62 = 29 Or. L. J. 263 = 
9 L. R. A. Or 1 = 26 A. L. J. 107= 
A. I. R. 1928 All. 118. 
— S. 69— Suhstitated service. 

i*. 71, Cr, P. Code, 

The procedure, which is provided by S. 7l, cannot be 
made use of unless service in the manner mentioned in 
both Ss. 69 and 70 cannot be effected by the exercise 
of due diligence. {Sanderson, C, /. and Rankin, /.) 
Beni Madhab Sapui v, Jadu Nath Sapui. 

43 113 = 27 Or. L. J. 716=31 0. W. N, 148 = 

94 1. O. 907**= A I. R. 1926 Cal. 1208. 
— S. 70— Service. 

* Issue of summons effected by serving upon the 

mother of the accused is not warranted by the Code. 
(JEforde, /.) SWAN SiNGH V. EMPEROR., 

Cr, D.— 10 


OB. P. OOBE (1898), S. 77— 0*bstnictioii. 

26 P. Ii. R. 291=26 Or. L. J. 1393= 
89 I. 0. 705 = A. I. R. 1926 Lali. 50. 
— S. 71- Applicability. 

The procedure, which is provided by S. 71, can- 
not be made use of unless service in the manner men- 
tioned in both Ss. 69 and 70 cannot be effected by the 
exercise of due diligence. {Sanderson, C. J, and Rankin, 
J.) BENI Madhab Sapui v, Jadu Nath Sapui. 

43 0. L. J. 113 = 27 Or. Ii. J. 716 = 
31 0. W. N. 148 = 94 1. 0. 907 = 
A. I. R. 1926 Oal. 1208. 

— S. 72— Railway Police. 

Summons to a Sub-Inspector of Railway Police 

should be served through the Superintendent of Rail- 
way Police for the District. {Kulwant Sahay, /.) 
GouRi Shankar v, the Collector of muzaf- 
FERPUR. 87 I. 0. 421 = 6 P.L.T. 216 = 

3 Pat. I..R. Or. 127 = 26 0r,L.J. 966 = 
A.I.R. 1925 Pat, 563. 

— S. 75— Bail. 

No proper complaint. 

Where in a complaint under S. 124-A I.P.C. no ori- 
ginal or translation of the alleged speech was attached 
although the Local Government sanction contained ex- 
tracts, and on application to the Magistrate bail was- 
refused. 

Held, that there was no proper complaint and the* 
Magistrate did not direct his mind to question o f pre- 
sence or absence of proper complaint and the order re- 
fusing bail was not passed on proper appreciation of the 
facts and non-bailable warrants should not have been 
issued. {Dalip Singh, /.) Ram CHAND v, EMPEROR. 
120 1.C. 10 = 30 Or.L.J. U29=A.I.R. 1929 Lab. 284. 

— S. 75— Service. 

After returnable date. 

Service of a warrant even after* the passing of its- 
returnable date is valid unless it is cancelled by the 
Court which issued it or until it is executed, {Adami 
and Wort, JJ.) EMPEROR v. BINDa AHIR. 

7 Pat. 478 = 29 Or.L.J. 1007 = 1121. 0. 223= 
11 A.I. Or. R. 240=A,1.R. 1929 Pat. 466. 

— S. 77— Legality. 

Conditions for entrusting war ?‘anis to stranger^ 

First of all there must be the necessity to arrest and 
then there must be the necessity for immediate arrest 
and then there must .be the third condition, that no 
police is immediately available. In the absence of these 
three conditions a Court is not justified in entrusting a 
warrant to a forest officer for execution and the en- 
dorsement of the warrant in favour of the watcher does- 
not emjJower the watcher to arrest any person, {Beva- 
doss, J.) PaSUPATHIA PILLAI v, EMPEROR. 

61 Mad. 873=1928 M.W.N. 310 = 28 M.L.W. 141 = 
29 Cr-L.!*. 641=109 1.O. 366=1 M.Cr.O. 1X5= 
A.I.R. 1928 Mad. 624=66 M.LwJ. 220. 

—S. 77 —Obstruction. 

Irregularity in search warrant. 

Where the legality of the warrant was not challenged 
at the time of the search or in the Magistrate’s Court 
on the ground that the search warrant was directed to a 
certain Thana for execution without specifying name 
and designation of the Police Officer concerned which 
search w^arrant was endorsed by the Police Station 
Officer to a police constable. 

Held, the conviction should not be set aside as the 
accused was not prejudiced by what was at most a clerical 
error. {Baguley, J,) MA KIN v, EMPEROR. 

86 1.O. 669 = 3BliriL.jr. 182=26 Or.L.J. 846= 

- , A.LR, 1924 Rang. 383. 
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— S, 79— AppUcaMIity. 

F oresters^ 

Sec. 79 has no application to forest officers and the 
endorsement of the warrant, even if it be legal, by the 
foresters in favour of the watcher can confer no power 
upon the watcher to arrest the person named in the 
^varrant. {Devadoss^ /.) PASUPATHIA PILLAI v> 
Emperor. 51 Mad. 873=1 Mad. Or. 0. 116= 

109 I. 0. 365 = 29 Or. Ii. J. 641 = 

28 M. L. W. 141=1928 M. W. N. 310 = 

A. I. B. 1928 Mad. 624 = 66 M. L. J. 220. 

— S. 80— Non-compliance. 

Police Officer who has made an arrest without 

having observed the provisions of S. 80, may be able to 
justify his action under the provisions of S. 46 (2). 

C. y. and Suckland^ /.) SUPT. AND REMEM- 
BRANCER OF Legal Affairs, Bengal v. Darbesh 
ALL S3 O. W. N. 284=49 O. L . J. 264= 

1161. 0. 723 = 30 Or. L. J. 703 = 66 Oal. 831= 

13 A. I. Or. E. 129= A. I. B. 1929 Oal. 174. 

— S. 83— Native State. 

Custody of. 

Political Agent of a Native State cannot be directed 
by High Court to produce a peireon in custody in the 
Native State, as he is not in the vicarious custody of the 
said person. A.I.R. 1926 Bora. 332, Dist. (^DalaU /.) 
Shiva Prasad v. Emperor. 119 1. 0. 527= 

1929 A. L. J. 620 = 10 L. B A. Or. 84= 

12 A.I. Or. E. 1=30 Or. Ii. J. 1083= 

A. I. B. 1929 All. 347. 

— S. 87— Attachinent. 

—— — of absconder. 

The property of an absconder against whom proceed- 
ings under Ss. 87 and 88 of the Cr. P. Code have been 
Taken should be freed from attachment on the death of 
the absconder. With regard to the ancestral lands in 
the Punjab it has been settled that all thai can be at- 
tached in proceeding under Ss. 87 and 88 of Cr. P. Code 
is the interest of the absconder and that on his death 
the land must be released in favour of his heirs. 18 P. 

R. 1908 (F.B.); 52 P. R, I9l5 (Cr.) applied. {JLe Ros- 
si gnol.J.) Shah Muhammad z/. Emperor. 

881, 0. 460 = 7 L, L. J. 540=26 Cr. L. JT. 1148 = 

26 P. L. B. 395 = 26 P. L. B. 831= 

A. I. B. 1925 Iiali. 629. 

— S. 88— ApplicabiUty. 

Lis pendens. 

The doctrine of Us pendens applies not merely to 
sales by private parties but also to sales through Civil 
Courts or by Government including revenue sales and 
sales under S. 88, Cr. P. Code. {Madgasokar^ Jf) 
Narayan Kondaji Temkar v» Govind Krishna 
ABHYANRaR. 116 1. 0. 271 = 31 Bom, Ii. B. 346= 
A. I. B. 1929 Bom. 200. 
— S. 88— Attachment of property. 

Rights of Gover7zment over the property. 

The position of the Government in relation to the 
property attached under S. 88 is not simply that of an 
attaching decree-holder. It is at least analogous to 
that of a receiver in possession and management. The 
Government has such an interest in the property as to 
entitle its being made a party to a suit on a mortgage 
of that property. 

Quaere : What is the precise nature of the rights 
■derived by the Government under S. 88, Cl. (7)? Do the 
properties vest inttbe Government as owners ? Or does 
the Government! become the absolute owner of the in- 
come for these properties after the. period fixed in that 
clause Sundaram Chettyy\ 


OB. P. CODE (1898), S. 89— Bcstoratlon. 

//.) ALAGAMMAL r'. SaDASIVA PADAYACHI. 

1930 M. W. N. 1021= A. I. B. 1930 Mad. 1017= 

32 L. W. 843=1291. 0. 47 = 60 M. L J. 72. 

— S. 88 -Interpretation. 

IVhen the title of the Governmezzt commences. 

The words in S. 88, Cl. 7 at the disposal of Gov- 
ernment” do not imply that from the moment the ab- 
sconder fails to appear on the date ordered, al! his 
right, title and interest in the property immediately 
pass over to Government. It has that effect only from 
the date of attachment. (9 Cal. 861 and 6 L. B. R. 57, 
Rel. on .) {Madgavhar, Jf) NaRAYAN KONDAJI v. 
Govind Krishna abhyankar. 116 1. 0. 271= 

31 Bom. L. E. 345= A. I. E. 1929 Bom. 200. 

— S, 88— Legality. 

Frames of doorway embedded in the wall. 

The doors of a house have never been considered 
anything else but part of the furniture of the house and 
! moveable property, but the frames, if embedded in the 
walls or floor, are to be considered immovable and 
accordingly the action of the police officers in digging 
the walls or floors to remove them does not seem to be 
technically correct and amounts to serious irregularity in 
connexion with a house search. 37 All. 353, Ref. 
{Rowland, /.) RaMJI AHIR v. EMPEROR. 

125 1. 0. 784 = 31 Cr. L. J. 937 = 1930 Or. 0. 800 = 
A. I. B. 1930 Pat. 387. 

— — y uri sd i cti on 

An attachment of property is not authorised in a 
district other than that of the issuing Magistrate except 
when the order of attachment has bSen endorsed by the 
District Magistrate within whose District the propety 
to be attached is situate, and an attachment made in 
contravention of this provision is illegal. {Macpherson, 
y.) Ganu Shukul V. Emperor. 123 1. 0. 397= 
31 Or. L. J, 494 = 11 P. L. T. 402 = 
1930 Or. 0. 719= A. I. B. 1930 Pat. 347. 
— S. 884-Bevlsioii. 

An order under S. 88 is a proceeding within the 

meaning of S. 435 and is subject to the revisional juris 
diction of the High Court. {Shadi Lai, C.J.) SaNTHa 
Singh v. King- Emperor. 76' I. 0. 18= 

26 Or. L. J. 82 = A. I. B. 1924 Lah. 617. 
— S. 89— Illegal attachment. 

Wheie land has been attached under S. 88 with- 
out a warrant, the High Court would interfere under in- 
herent powers to set right the irregularity though not 
according to S. 89. {^Harrison, y.) BUTTA SiNGH v. 
Emperor. 27 Or. L. J. 1026=8 L. L. J. 608 = 
27 P. L. B. 826 = 96 I. O. 977= 
A. I, B. 1926 Lah. 662. 

— S. 89— Necessary facts. 

——It is only when the applicant for restoration of 
property shows both that he had not absconded and 
that he had not proper notice, that the property can be 
restored. i^Harrison, y.) BUTTA SiNGH EMPE- 
ROR, 8 L. L. J. 608 = 27 Or. L. J. 1025 = 

27 P. L. B. 825=96 I. 0. 977 = 
A. I. B. 1926 Lah. 662. 

Period. 

It is not only necessary to make the petition but also 
to prove the necessary facts within the period of two 
years. l5 Bom. L. R. 17S, Rel. on. (^Harrison, y.) 
BUTTA Singh i. Emperor. 8 Lah. L. I. 608= 
27 Or. L. L 1025=27 P. L.B. 826= 

J 96 I. 0. 977 = A. L B. 1926 Lah. 662. 
— S. 89— Eestoration, 

^No civil remedy. 

A ‘"proclaimed” person, whose immovable property 
has been attached and sold by a Criminal Court in 
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OR. P. CODE (1898), S. 89 -Restoration. , 

proceeding under Ss, 87 and 88, Cr. P. Code, has no 
right to maintain an ordinary civil action for the re- 
storation of the property sold, even though the proce- 
dure laid down for issuing the proclamation and 
attachment have not been strictly followed. 8 W .R. 207; 

5 Pat. L. J. 321 and A. 1. R. 1923 Bom. 198. Dist. ; 27 
All. 572, Diss. from and Dist,; 39 P. R. I9l7; 32 P. R. 
I9l9 and A. I. R. 1926 Lah. 662, Rel. on. A civil suit 
ior the purpose of setting aside such a sale is impliedly ! 
barred by the provisions of Cr. P. Code. {T eke hand 
and Bhide JJ.) DEWa SlNGH v, FaZAL Dad. 

Ill I. 0. 608 = 10 Lali. 338= A, I. B. 1928 Lah. 562. 

^What can be restored under S. 89 is the nett 

proceeds of the sale and not the prooerty. {Campbell^ 
/.) Emperor v , Fazal Dad. ‘ 73 1. C. 269 = 
24 Or. L, J. 573= A. I. B. 1924 Lah. 420. 

— S. 90— Reasons. 

Legcdzty of warrant issued without reasons — 

S, 555, Cr, P. Code — Scope of. 

Per Curiam — Where the warrant is good and valid 
on the face, of it and it sufficient to inform the person 
against whom it is issued, of the reason for its issue 
the Magistrate is justified in issuing the warrant on the 
materials before him, and such a warrant would not be 
invalid merely by reason of the fact that the Magistrate 
did not record in writing* on the order sheet of the case 
the reason for its issue which might be the same as that 
which he had stated in the warrant itself. 38 Cal. 789, 
Cons. S. 555 deals with the form of the warrant it- 
self and nothing more, and the words of S. 555 are not 
intended to supersede the provisions of S. 90. The 
words “After recording his reasons in writing** in 
S. 90, are not imperative but directory. Magistrates 
should record their reasons specifically in writing before 
issuing a warrant and should not be satisfied v/ith sig- 
ning their names to warrants in the form given in the 
schedule. 

Chatterjee, J , — The mere signing of the warrant 
which states that ‘the Court has reason to believe,* is 
not sufficient compliance with the law% A warrant issued 
by a Court without recording its reasons in writing is an 
illegal process. The words “after recording its reasons 
dn writing” show that it must be done before issuing 
the Warrant. The Legislature had some object in mak- 
ing the provision. The objects are first to insure deli- 
beration on the part of the Magistrate before issuing the 
warrant, and, secondly, that the person to whom the 
warrant is issued may know the reasons why it is issued 
50 that such person may come before a higher Court 
and show that it has been wTongly issued. 36 Cal. 433, 
Ref. The question of inconvenience or consequences 
•should be considered not only with reference to the 
person executing the process, but also with reference to 
the person who is to be affected by the process and for 
whose benefit the provision is made. In cases affecting 
the liberty of the subject there is weighty authority for 
holding, that even , in matters of form, every form and 
•every step in the process be followed with extreme preci- 
sion, Daleys Cose^ 6 Q, B. D. 376, Foil. (^Sauderson, C, 
y., Chatter jee^ Pichardsotty Buckland and Panton^ //,) 

THE Government of Assam v, Sahebullah. 

27 0. W. N. 857 38 C. L. J. 77*^76 I. 0. 129 = 
24 Or, L. J. 881 =«61 Cal. 1 = 
A. I. B. 1924 Oal, 1 (P.B.). 

— S. 91— Porfeitiire. 

^Surety’s liability to^produce accused to answer 

one charge does not extend :to pr^dndng the accused to 
answer charges for other offences. {^Martineau^ Jf) 
ManE'Z/. King-Emperor. 76 1. 0. 227= 

26 Or. L. J.i 131 = A. L B. 622. 


OB. P. CODE (1898), S. 96— Searcli Warrants. 

— S. 91— Surety bond, 

'For production before pohe — Void* 

A surety bond for the production of any person be- 
fore the Police taken by the Police Officer is void ab 
tniito* {Marttneau, /.) HaMID ALI v. EMPEROR. 

25 Cr. L. J. 712= 
81 1. 0. 200= A. I. R. 1925 Lah. 152. 

— S. 94— Calling for inquest report. 

— ■■“In a murder case the accused has a right to a 

copy of the statement made by the witnesses at the in- 
quest inquiry. Even if the inquest report is not in Court, 
S, 94 of the Cr. P. Code empowers the Magistrate to 
call for its production by the police. {^Spencer, Offg. C, 
/.) CHANLET, In re* 86 I. O. 42 = 

20 M. L. W 745 = 26 Or. L. J. 426 = 
A. I. R. 1925 Mad. 424. 

— S. 96— Inspection. 

Per Mukerfi, /. — Once articles are brought be- 
fore the Court in execution of a search warrant, inspec- 
tion thereof may be allowed to the complainant. l5 
Cal. 109, Rel. on. {^Mukerjt and Gra/mm, JJi) AYOJ 
Krishna v, s. G. Bose. 49 0. L. J. 164= 

33 C.W.N, 369 = 116 I. O. 721 = 
30 Cr. L.J. 705 = A.I.R. 1929 Oal. 176. 

— S. 96— Legality. 

Where a search warrant is issued upon an appli- 
cation in which certain offences are disclosed as having 
been committed by the accused after cognizance of those 
offences has been taken by the Magistrate, he is quite 
within his power in issuing search warrant under S. 96. 
{Mukerfi and Graham^ //.) AYOJ KRISHNA v. S. G. 
Bose. 49 O.L. J. 164 = 33 0 W.N, 369 = 

116 I.C. 721=30 Or. L. J. 705 = 

. A.I.R, 1929 Oal. 176. 

-If a Magistrate issues search-warrant proceeding 

merely on the suspicions as regards the nature of a 
person’s business and the assurance given by the police 
that a general search is necessary, such order is illegal. 
47 Cal. 597, Rel. on. iBhide, /,) C. S. Ghai&CO. 
z/. Emperor. 121 1. 0. 499 = 1929 Or. O. 665= 
31 Or. L. J. 272= A. I. R. 1929 Lah. 837. 

— S. 96— Resistance. 

Illegal warrant* 

Where the sapurdar of the attached property of a 
judgment- debtor failed to deliver It W’'hen called upon 
to do so, and the executing court, therefore issued a 
warrant of attachment of bis moveable property and 
with this warrant the bailiff along with some seven men 
went to his residence and there attached his cattle, and 
the accused rescued the same, and caused slight injuries 
while so rescuing, held^ that a sapurdar h not a re- 
ceiver appointed by court and therefore, the provisions 
of the Code of Civil Procedure relating to a Receiver 
appointed by court do not apply to a sapurdar* There- 
fore, the warrant was illegal and the sapurdar and his 
partisans were competent to resist the removal of his 
cattle from his house, and were not guilty of any offence 
if in the exercise of that right they inflicted slight in- 
juries to the companions of the bailiff. 11 C, W, N, 
836, Foil. {Zafar *4li, /.) ALLaH DAD v* THE 
Crown. 75 I. O 731 = 25 Or. L. J. 43 = 

A.-I. R. 1924 Laji. 667. 

— S. 96— Searcb Varrants. 

— ■' "S earch warrants — Conditidns must be strictly 

adhered to* * * 

Search warrants are always' ‘ open to very serious 
objections and very great particularity is justly required 
by law in cases wherh they' are authorized, before tbe , 
privacy of a man’s is allowed to be int^adecT bjF 
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CE. CODE (1898), S. 98— Special warrant. 

the minister of the law. (C. C. Ghose and Ckotzner^ 
//,) Walvekar z'. Emperor. 53 Cal. 718= 
SO C.W.N. 713 = 27 Or. L. J. 920 = 
96 LC. 264:-A.I.R. 1926 Cal. 966. 
— S. 98— Special warrant. 

Endorsement illegal . 

The special warrant when issued authorizes the officer 
or officers named therein to do all the things that are 
detailed in the warrant. It cannot be endorsed over to 
any other police-officer of similar rank. The only person 
who can execute such a warrant is the officer who is 
named in the warrant. (^Mtrza and Baker ^ //.) EMPE- 
ROR V, Thavarmal RUPCHAND. 116 I.C. 251 = 
53 Bom. 367 = 31 Bom. L.E. 158 = 
30 Or. Ii.J. 595 = 12 A. I. Or. E. 466 = 
A. I. E. 1929 Bom. 157. 
— S. 99 A — Advertisements. 

Document though advertisement can be forfeited 

under S. 99- A — However, advertisement of forthcoming 
book unless seditious by itself, cannot be forfeited be- 
cause it is intimately associated with seditious book. 
{Boysy Banerji and King^ J J), R. SaIGAL z/. EM* 
PEROr. 52 A. 775 = I. R. 1930 A. 678 = 

125 I. 0. 470 =31 Or. Ii J. 840 = 1930 Or. 0. 625 = 
1930 A.L.J. 713=A.I.E. 1930 All. 401 (F.B.). 

— S. 99* A— Justification. 

‘In order to justify forfeiture under S. 99- A it is 

necessary for the Government to satisfy the Court that 
on the evidence produced by the prosecution a convic- 
tion could have been had under S. 153-A, I. P. C. 
{Fforde, Addison and Coldstream, J /"») LaJPAT RAI 
z . Emperor. 9 Lah. 663 = 29 P.L.E. 386 = 

29 Or. L.J, 899 = 111 1. 0. 659 = 
IX A.I.0r.E. 120=A.I.E. 1928 Lah. 245 (S.B.). 
— S. 99-B— Burden of proof, 

Where an application is made under S. 99, I. 

P. Code, to have an order of forfeiture set aside on the 
ground that the matter published does not fall within 
the mischief of S. 153-A, I. P. C., it is for the applicant 
to convince the Court that for the reasons he gives the 
order is a wrong order. {Wals/i, Ag.C, /. and Lindsay j 
and Banerji, //.) KaLI CHARAN SHARMA v, EM- 
PEROR. 112 I. 0- 56 = 29 Or. L. J. 968 = ' 

49 All 856= A. I. B. 1927 All. 649 (S. B.). 
— S. 99-D— Burden of proof. 

It is manifestly most convenient that Government 

Advocate should begin and state the case in support of 
the Local Government. But where both parties have 
been heard fully the question of onus is of very little or 
no practical importance. A. I. R. 1925 All 195, Rel. 
on. {^Boys, Banerji and King, JJL) R SaIGAI. v. 
Emperor. 62 A. 775=1. B. 1930 A. 678= 

126 1. 0. 470=31 Or, L, J. 840 = 1930 Or. 0. 625 = 
1930 A. L. J. 713 = A. I. E. 1930 AU. 401 (F. B.) 
— S. 99-D*— Meaning. 

-The explanation of S. 99-D is that if the High 

Court is left in doubt after hearing the application it 
should set aside the order, which may be said to be con- 
trary to the ordinary practice in an appeal in a civil 
suit, {jValsh, Ag» C. y. Lindsay and Banerji, J Jj) 
Kali Charan Sharma v. Emperor. 

112 1.0. 66=29 Or. L. J. 968=49 All, 856 = 
A. I, E. 1927 AU. 649 (S.B.) 
— S. 99-D — ^Point in issue. 

When an application is made to the High Court 

under S. 99-B in respect of a document, the High Court 
is precluded by S, 99-D from considering any other 
point than the'qu^^on whether in fact the matters con- 
tained in jthe doctiment were seditious ^or not, anti come 


OE. P. OODE (1898), S. 101— Exercise of power. 

within the mischief aimed at by S. 124- A. {^Mears, 
Piggott and Mukerji, //.) BaiJNATH KEDIA v. 
Emperor. 47 All. 298=23 A. L. J. 1= 

26 Or. L. J. 679=6 L. E. A. Or. 65= 
86 1-O. 55 = A.I.R. 1925 All. 195 (F.B.). 
— S. 99-D — Several books. 

Where the applicant is alleged to have published; 

a series of books, the whole series must be looked to, 
to determine whether the passages contained therein are 
seditious. (Hears, C, J. Piggott and Mukerji, //.} 
Baijnath Kedia v . Emperor. 47 AU. 298= 
23 A. Ii. J. 1 = 26 Or. L, J 679 = 6 L. E. A, Or. 65 = 
86 I.O. 55= A.I.E. 1925 AU. 196 (F.B.) 
— S. 99-D— Two views. 

Where a document admits of two reasonably pos- 
sible views the applicant must have the benefit of that 
which is most favourable to him. (Boys, Banerji and 
Ki7ig, jjj) R. Saigal V, Emperor. 

52 A. 775=1. B. 1930 A. 678 = 126 I.C 470 = 
31 Or. L.J. 840=1930 Or.O. 625=1930 A.L.J. 713= 
A.I.E. 1930 AU. 401 (F.B.), 

— S. 99-F. — Procedure. 

Costs, 

The proceedings under S. 99-F are sui generis but the 
particular exclusion by S. 99-F of the practice in suits 
and the very provisions for an order for the payment of 
costs suggest that regard is intended to be had to the 
practice in civil miscellaneous proceedings. It is there- 
fore reasonable that the cost of the other side so far as 
it may be found to have been reasonably incurred should 
be paid by the person to whose action the incurring of 
those costs was due. i^Boys, Bamrji and King, //.)• 

R. SAIG.4L V. Emperor. 1930 A.L.J. 713 = 

62 A. 775=I.B. 1930 A. 678 = 
125 I. 0. 470 = 31 Or. L. J. 840 = 1930 Oi. 0. 626= 
A. I. E. 1930 AU. 401 (F. B.). 

— S. 100— Basis. 

A Magistrate can issue a warrant under S. 100^ 

merely upon an application of a complainant. Other- 
wise it would necessitate the Magistrate almost in every 
case to try out a case before he could determine the 
question whether it was a bona fide application that was 
being made to him. (Wort, Jj) CHEPA MaHTON 
Emperor. 30 Cr. L, J. 176 = 11 P.L.T. 31 = 

12 A. I. Cr. E. 24=113 1.G. 578 = 
A.I.B. 1928 Pat. 560. 

— S. 100— Deputation. 

Special •warrant. 

An officer, to whom a search warrant was issued under 

S, 100 to search a house of a particular person to find 
out a woman alleged to be detained there, endorsed it 
on to another officer stating that the officer to whom he 
endorsed it might execute the warrant if the person was. 
confined outside., 

ffeld, that there was no justification for the police 
officer to do so. (Wort, /.) CHEPA MaHTON 7^ EM- 
PEROR. SO Or. L. J. 175 = 11 F.L.T. 31 = 

12 A, I. Cr. B. 24= 113 I.O. 578-- 
AJ:.B. 1928 Pat. 660. 

— S. 100-~Plac©. 

Obiter. — It is not illegal for a Magistrate to issue 

a warranf under ^S. 100 without confining it to any parti- 
cular place. (Wort, /.) CHEPA MaHTON v. EMPE- 
ROR. SO Or. L.J. 176 = 11 P.L.T. 31 = 

12 A. I. Cr. B. 24«113 1,0. 678 = 
A. I. B. 1928 Pat, 650. 
-— S. 101— Exercise of poi^er. 

Search Warrant, 

Search warrants are always open to very serious 
objections and veryi great particularity is justly required 
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CB. P. CODE (1898), S. 102— AppUcaMUty. 

by law in cases where they are authori:?ed before the 
privacy of a man’s premises is allowed to be invaded by 
the minister of the law. (C. C, Ghose and Ckotzner^ 
//.) B. Walvekarz/. King Emperor. 

63 Oal. 718 = 30 O.W N. 713=27 Or. L. J. 920 = 

96 LC. 264= A. I. R. 1926 Oal. 966. 
— E. 102— Applicability. 

' Bengal Excise Act. 

Ss. 102 and 103, Cr. P. Code, do not apply to the 
search made ander the Bengal Excise Act. {S ultra- 
.wardy and Mitter, //.) HaRBHAJAN SOO v. Empe- 
ror. 54 Oal. 601 = 31 C.W.N. 667= 

1021.0. 547=28 Cr. Xi. J. 579= 

8 A. I. Or. B. 114= A. I. B. 1927 Oal. 527. 
— S. 103— Absence of accused. 

It is not necessary that the person whose premi- 
ses are searched must be present at the search. View of 
Beackcroft^ in 41 Cal. 350, Diss. from. {Btukland, 
Suhrawardy and Commiade, JJ.) HaRI NaRAYAN 

Chandra zf. Emperor. 46 C.L.J . 368= 

29 Or. L. J. 49 = 106 I.O. 546 = 

9 A. I. Or. B. 228=A.I.B. 1928 Cal. 27 (F. B.). 
— S. 103— Applicability. 

C/.B, Gambling Act, *$•, 103. 

Where a warrant has been issued for search under 
S. 5, Gambling Act, S. 103, Cr. P. Code, is not appli- 
cable. A.I.R. 1922 Lah. 458, Foil. iSen, /.) RURE 
Mal Emperor. 120 I.O. 266 = 31 Cr.L.J. 35= 
1930 A.L.J. 229 = 13 A.I.Or. B. 138 = 
11 L.B.A. Or. 21 = 1929 Or. 0. 665 = 
A.I.B. 1929 AU. 937. 

Opium Act, Ss, 14, l5. 

The provisions of S. 103 of the Cr. P. Code are 
applicable to searches made under S. 14 of the Opium 
Act, but not to searches in an open place under the pro- 
visions of S, l5. {Mya Bu, y.) KaLI KUMAR DE v, I 
Emperor. 100 I.O. 980=7 A.I.Or. B 549= 

6 Bur. Ii.J. 11 = 28 Or. L.J. 372 = 
A.I.B. 1927 Bang. 170. 

— S. 103— Evidence. 

' "’ 'Witnesses for search. 

It is not the duty of the prosecution to put every search 
'Witness into the witness box. The discretion is left to 
the Court to require or not the attendance of such wit- 
nesses. 9 C.W.N. 438, Diss. from. (JBuckland, Suhra- 
wardy and Cammiade, JJf) HARI NARAYAN CHAN- 
DRA V. Emperor. 46 0. L. J. 368 = 

29 Cr. E. J. 49 = 106 I.O. 646 = 9 A.I, Cr. B 228 = 
A. I. B. 1928 Cal. 27 (F.B.). 
— Proof of search list. 

The fs^ that the inhabitants of the locality whose 
'Signatur^ appear on the list prepared by the police at 
the time ot the search had not been examined in the 
‘Case would not render the search itself illegal. 23 M.I... 
J. 445, Rel. on. If the list cannot be proved, the con- 
tents of the list can be proved by other evidence. 34 
Had. 349, Rel. on. (Agha Haider, /.) BaCHAN 
5/. Emperor. 28 Or. Ii, J. 17=99 1.O. 49 = 

A. LB. 1927 Lab. 149. 

— S. lOS—Nbn-compliauce. 

• Evidence unsatisfactory — Effect of. 

Where the failure to comply with the provisions of 
:S. 103 leave the evidence in an unsatisfactory condition, 
•so that there is reasonable dotbl as to whether the offen- 
ding articles' were really in the possession of the 
accused, the conviction ought not to be sustained. 
>(Mirsa and, Broom^etd, JJ.) ‘ DINKAR NH.vNU 
Emperor. 64 Bom. 471 = IJEL 1930 Bom- 377= 

, 31 Or. L. J. 927 =,32 Bam. LJEU 344=3 

126 1. 0. 713 = A. L B. 1930 Bom. 169. 


CE. P. CODE (1898), S. 103— Paucbas. 

— S. 103— Object. 

- Compliance with provisions essential. 

The object of the section is presumably to obtain as 
reliable evidence as possible of the search and exclude 
the possibility of any concoction or malpractice of any 
kind. It is incumbent upon the police to try to comply 
with the provisions of the section. There is no harm in 
the police officer who makes the search being called as 
witness at the trial but such officer cannot be deemed to 
be an entirely satisfactory witness for the purposes of 
proving the search. {Graham and Lort Williams, J Jl) 
Emperor v. Balai Ghose. I.B. 1930 Cal. 438 = 
124 1. 0. 486 = 31 Or. L. J. 667=60 0. L. J. 518 = 
1930 Cr. 0. 141 = A. 1. B. 1930 Cal. 141. 
— S. 103— Pancbas. 

Should be present throughout the search. 

Both the letter and the spirit of S. 103, namely, the 
provisions that the panchas are to attend and witness 
the search, and that the search shall be made in their 
presence, require that the panchas should actually accom- 
pany the persons making the search and should be 
actual witnesses to the fact of the finding of the pro- 
perty. It is not a sufficient compliance with this section 
that the panchas should merely be summoned and kept 
present outside a building while the search is being car- 
ried on within it, and then called in to see what has 
been found. {Mirza and Broomfield, JJ.) DiNKAR 
NHANU V, Emperor. 126 1, o. 713= 

I.B. 1930 Bom. 377 = 54 Bom. 471 = 31 Cr.L.J. 927= 
32 Bom. L.B. 344= A I, B 1930 Bom. 169. 

Bombay Abkari Act, S, 43. 

The mere fact that the panchas are not present 
tbioughout a search under Bombay Abkari Act, S.43 (l) 
{d), and do not witness every detail of it is not suffi- 
cient in itself to vitiate the conviction, especially where 
the accused is hiioself present at the search, and it is 
open to the Court to find the fact of possession of an 
offending article proved, that on a consideration of all 
the evidence in the case it is satisfied that the fact has 
been proved beyond reasonable doubt. 4 Cr.L.J. 390 ; 
20 Cr.L.J. 742, Dist. ; 41 Cal. 350 ; A. L R. 1925 All. 
434 and A.I.R. 1926 All. 188, Foil. {Mirza and Broom- 
field, JJ) Dinkar nhanu V, Emperor. 

126 1 0. 713= 64 Bom. 471=31 Cr. L. J. 927= 
32 Bom. L B. 344 = A. I. B. 1930 Bom. 169. 

fj. Excise Act, S, 53 — Formalities essential. 

Where the officer making the search does not record 
the grounds of his belief that the house of the accused 
contained prohibited liquor, as required by S. 53, Excise 
Act, and does not conduct the search in presence of two 
or more respectable inhabitants of the locality, the 
search is irregular. Any officer authorized by law to 
make a search ought to exercise the very greatest cau- 
tion in fulfilling the formalities required by law for mak- 
ing a search and providing every possible saf^nard so 
as not to allow any handle for adverse criticism. {Shi, 
A) Faqira V, Emperor. 120 1.0. 204= 

31 Or. L. J. 10 = 1929 Cr. C. 493 = 
11 L.B.A.Cr. 18=13 A. I. Or. B. 131= 
A. L B. 1929 AU. 901. 

■ - ’•-•Witnesses helping the search — Gambling Act, 

s,7, / ; ^ ‘ ' 

The object of the section to ensure that searches are 
conducted fairly and squarely and that there is no **plan- 
ting’^ of articles by the police. Therefore, where b^ore 
entering., the witnesses are giirw an opportunity of satis- 
fying themselves that the TOlice had nothing on their 
persons,! i^ere^fact tIiatk)^with^seS‘ actually h^ped 
, theipl^de in not make the search 

oiiein bcAtrhVisht^rJdl S. 103 so as to desti>oy tbq, pre- 
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sumption under S. 7, Gambling Act. Obiter dictum in 
S L.B.R. 38, Diss. ^Maung Ba, /.) KING-EMPEROR 
2 . Wan Ma, 103 I. 0. 557=5 Rang. 291= 

28 Or. L. J. 701- 8 A. I. Or. R. 391= 
A J.R. 1927 Rang. 241. 

-Respectable persons not available at the time — 

Search conducted with persons available — Evidence to 
support conviction ample — Conviction is not bad. {^Kan^ 
haiya Lai, /.) ABDUL HaFIZ v. E-MPEROR. 

921. 0. 441 = 24 A.L,J. 173 = 27 OrL.J. 265= 
6 L.R.A. Or. 203= AIR. 1926 All. 188. 

Respectable witnesses 7 iot aimtlahle^ 

The failure to call respectable inhabitants of the loca- 
lity to witness a search does not render it illegal, espe- 
cially v;hen a satisfactory explanation therefore is 
furnished. The object of the legislature in requiring the 
presence of witnesses is to guard against possible chi- 
canery and unfair dealing. {Shadi Lai, ABDULLAH 
EMPEROR. 91 1. 0. 249 = 

27 Or. Ii. J. 73 (Lah). 

- whom to he selected. 

The provision that the witnesses of the search should 
be inhabitants of the locality is intended to operate in 
favour of the accused and in a densely populated town 
means persons in the immediate vicinity. {Young, /.) 
Ma htway V, Emperor. 86 1, c. 415= 

26 Or. L. J. 827=4 Bur. L. J. 2 = 
A. I. R. 1925 Rang. 206. 

—Oh. Vin— (Ss. 106 to 126)— Arrest. 

^The mere fact there is an intention to act under 

Ch. 8 by the police dees not grant to the accused persons 
immunity from preliminary arrest. (^Kincaid, J, C, and 
Kennedy, AJ,C,) HURDAYAL SINGH v, EMPEROR. 
94 1.0. 404=20 S. L. R85 = 27 Or. L. J. 628= 
A. I. R. 1926 Sind 190. 

— Ch. Vm. (Ss. 106 to 126)-Bail. 

—Refusal of bail is contrary to the spiiit of the 
provision of Ch. 8. The object of this chapter is to pre- 
vent a suspect from committing offence and to allay 
public apprehensions, and that object is sufficiently at- 
tained by requiring him to find sureties. {Rupchand 
Bilaram, JaTOI r;. EMPEROR. 

96I.C. 391=20 S.I 1 .R. 122 = 
27 Or. L. J. 935 = A I.B. 1926 Sind 288. 

— Ch. vm (Ss. 106 to 126)— Cross-examination. 

" — Liberty to reserve. 

Per Suhrawardy, J, — When an accused is proceeded 
against, appears and prays for information about the 
evidence which the Crown proposes to adduce against 
him, it should be supplied or so much of it as practica- 
ble. This may be done in two ways. He may be given 
sufficient information of the evidence to be called or he 
may be allowed to reserve cro^-examination till he has 
full information about the case against him. Denial of 
either is to prejudice him materially notwithstanding 
S. 25^. iC. C. Gkosej on difference bet^veen 
Suhrawardy and Graham, //;) Bhut NaTH v. EM- 
PEROR, 83 O.W.N. 852= 1929 Or. C. 387 = 

A‘I.R, 1929 Cal. 789. 

—Oh. vrn. (Ss. 106 to 126)-Evidence. 

^Inquiries under Chap. 8 are governed by the 

ordinary rules of evidence, and evidence which is not 
admis^ble under the Evidence Act cannot be admitted 
in proceedings under S. 110. 12 A. L. J. 937, , Foil. 
(BanerfL /-) RaJ l^ARAYAN PaNDEY v. EMPEROR. 
M t O. 886=26 A Jm J. 393=8 1. R.A,Cr, 63= 
7 AI*Or.B. 353= 28Cr. I». J.502= 
A.tR.1927AR.S94. 


CE. P. CODE (1898), S. 106— Applicability. 

—Oh. Vin (Ss. 106 to 126— Measure. 

—The provisions of Chapter VIII are not intended 
to punish but to prevent crime and it is not permissible 
to limit the security or the amount of security to such 
description that it is perfectly impossible for the accused 
to furnish them, thus rendering it certain that they will 
be committed to jail. Demanding security having a 
certain pecuniary status is not unreasonable. {JCennedy,. 
/. and Aston, A*/.C.) ALLAH Dad v, The CROWN. 
83 I. 0. 883= 17 S.L.R. 160=26 Or. L, J. 179 = 
A. I. R. 1924 Sind 120. 
— Ch. Vin, (Ss. 106 to 126)— Object.. 

Object of Chapter VIII is partially served even 

when an accused is on bail for a long time. (^Kennedy,. 
/. C, and Aston, A./.C.) ALLAH DaD v. THE CROWN. 
83 I. C. 883=17 S. L. R. 160 = 26 Cr.L. J, 179= 
A.I.R. 1924 Sind 120. 
— Oh. Vni, (Ss. 106 to 126) — Proceedings. 

Inquiries and not trials. 

A proceeding in which a person is called on to give 
security is not a trial but an “inquiry** which includes 
every inquiry other than a trial conducted by a Magis 
trate or Court under the Crim. Pro. Code. Proceedings 
under Chap. VIII are “inquiries” and not “trials’*. The 
person called on to give securities is not an accused per- 
son. The expression “accused’* is nowhere defined in 
the Code, and nowhere in Chap. VIII is the person,, 
called on to give securities either under Ss, 106—110, 
referred to as an accused person. 16 Bom. 661 , Dissent- 
ed from. [C. C. Ghose and Cuming, JJl) BlNODE 
Behari Nath v. Emperor. 81 1 .c. 909= 

50 Cal. 985=25 Or.Ii.J. 1085= AXR. 1924 Cal. 392. 
—S. 106— Appellate Court. 

Powers of. 

' The Court of appeal has powers to pass an order 

under S. 106, even where the trial Court had no such 

powers. 2 P. L. J. 2l, Foil. {Poster, /.) JAI SlNGH 
V, KING-Emperor. 97 1. C. 424= 27 Cr. L. J. 1112= 
7 A. I.Cr. R. 136= A. I, R. 1927 Pat. 37. 

^An appellate Court cannot exercise the power 

given by S. 107 (3) where the conviction has not been 
by a Court specified in sub section ( 1 ), {Newbould 
and Suhrawardy . /J.) EUSAF A LI AHMAD KhairaJ 
V. Emperor. 72 1. 0,68 = 24 Cr. J. 308 = 

A. I. R. 1924 Cal. 540. 
—The power conferred on an appellate Court by 
clause (3) of S. 106, Cr. P. Code is not limited by the 
fact that the Court whose decision is under appeal has. 
no power to direct security to be taken. {Frideaux, 
A. /. (7.) Hasan, Beg v. Emperor. 81 1. 0 . 145= 
19 N. Ii. R. 164=26 Or. li. J, 657 = 
A. LR. 1924 Nag. 49. 

— S. 106— Applicability. 

— iVi? breach of peace. 

Section 106, Cr. P. Code, can only be applied! 
when the person concerned has been convicted 
of an offence involving a breach of the peace. i.e., the 
offence mast be one of which a breach of the peace is- 
in law a necessary ingredient. (2 Lah. 279, Ref.) It 
cannot be said that a breach of the peace is necessarily 
involved in the commission of the offence of wrongful 
confinement. {Broadway. /.) MAHOMED AFZAL z', 
EMPEROR. 71 1. 0. 879 = 24 Or. L. J. 271 = 

A. L R. 1924 Lab. 311. 

— No breach of peace apart from the offence. 

The section applies when the offence amounts to or 
constitutes a! breach of the peace, ' the question to be 
answered in each case is, does th^offjerni® brought home 
to the individual necessarily ihdude imply a breach 
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of the peace or does it constitute or amount to a breach 
of the peace. If it does, the section applies. Apart from 
the offence, there need not ensue a breach of the peace 
when breach of the peace is a component part or an 
ingredient of the offence. {Venkatasubba Rao^ /.) 
KUPPA ReddiaR, jn re, 81 1. 0. 920=^ 

47 Mad. 846-20 M. L- W. 481 = 

25 Or. L. J. 1096 = A. I. R. 1924 Mad. 808= 

47 M. Ii. J. 232. 

— S. 106— Essentials. 

Breach of peace. 

Unless the offence is one which necessarily involves a 
breach of the peace there must be an express finding by 
the Court that the offence committed did in fact involve 
a breach of the peace for proceedings under S. 106. 
iJack, /.) RAFATULLA PRAMaNIC v. RAJEK SARDAR. 

I. B. 1931 Oal. 528 = 132 I. C. 96 = 

32 Or. L. J. 828 (1) = 1930 Or. 0. 1068 = 

34 O. W. N. 988= A. I. B. 1930 Cal. 646. 

In order to support an order under S. 106 the 

Court must, as a condition precedent, show some 
grounds for requiring the security. The fact that the 
accused have been convicted of an offence involving 
a breach of the peace is not alone sufficient to pass an 
order under S. 106. {Foster, /.) JAI SiNGH s/. KING. 
Emperor. 97 1. 0. 424 =27 Or. L. J. 1112 = 

7 A. I. Or. B. 136= A. I. B. 1927 Pat. 37. 
Breach of peace — Order of binding aver is justi- 
fied only if tn the assault or hurt, breach of peace is 
involved. 

Under S. 106 an order binding over an accused person 
can only be passed when in a case of causing simple 
hurt or assault a breach of the peace is involved. No 
hard and fast rules can be laid down ; but in the 
absence of a finding that the assault which took place 
involved breach of the peace or public tranquillity, the 
Magistrate cannot merely on the ground that the parties 
w’ere on bad terms bind the accused down. No one 
goes to assault his personal friends, so that the mere 
fact of the assault necessarily involves the finding 
directly or indirectly that the parties are on bad terms. 
A.I.R. 1923 Mad. 618, Dist. {Banerji, /.) MUHAM- 
MED Rahim v. Emperor. 89 1. 1025= 

23 A. Ii. J. 1053 = 26 Or. L. J. 1467 = 
A. I. B. 1926 AU. 144. 
In the absence of a finding that there is a likeli- 
hood of a breach of the peace, an order under S. 106 
cannot.be passed, (^Kinkhede, RaJARAM v, 

Govinpa. 81 1. 0. 888 = 26 Or. L. J. 1064= 

A. I. B. 1926 Nag. 36. 

— S. 106— Evidence. 

^Inquiries under Chap. VIII are governed by the 

ordinary rules of evidence, and evidence which is not 
admissible under the Evidence Act cannot be admitted 
in proceedings under S, 110, (12 A. L. J. 937, Foil.) 
(Banerfi, /.) RaJ NaRAVaN PaNDEY v. EmPEROR. 

101 1. 0. 886 = 26 A. L. J. 393 = 
8 L. B. A. Or. 63=7 A. I. Or. B. 353 = 
28 Or. L. J. 502= A. I. B. 1927 All. 394. 
— S. 106— Express finding by Court. 

Unle^ the offence is one wffiich necessarily 

involves a breach of the peace there must be an express 
finding by the Court that the offence committed did in 
fact involve a breach of the peace for proceeding under 
S, 106. Where the conviction was one under S, 379, 1. 
P.Code and there was an express finding that the offence 
involved a breach of the peace, Held, that the order 
under S. 106 was valid in law. (fath^ jT,). RAFATULLA 
PRAMANIC RAJEK SaRDAR- - ^ *' ’ 

L B. 1931 Oal 628fT5l82jI.OkS96= 
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32 Or. Ii. J. 828 (1)=34 0. W. N. 988 = 
1930 Or. 0. 1068= A. I. B. 1930 Cal. 646. 

— S. 106— Grounds. 

- 'Offence involving breach of the peace. 

In ail ordinary cases of conviction under S. 323, 
Penal Code, there is a conviction for an offence involv- 
ing a breach of the peace, and the desirability of taking 
security must depend upon how far the circumstances 
indicate that if such a breach of the peace is likely to 
recur. (A. I. R. 1927 All. 157 and A.I.R. 1926 All. 
144, Expi.) {Boys, J,) MEWa LAL v, EMPEROR. 

116 1. 0. 789 = 51 All. 640 = 1929 A. E. J. 340 = 

10 L. B. A. Or. 67 = 11 A. I. Or, B. 402= 

30 Or. L. J. 686= A. I B. 1929 All. 349. 
Rioting, 

Where the accused were convicted of rioting, held, 
that it was right to have them bound over for a period 
of one year. {Beasley a^id Cornish, /J,) PEDDA 
Hampayya V, Emperor. 1929 M.W.N. 683. 

Finding as to breach of the peace. 

Where a person has been convicted under S. 323 , an 
order under S. 106 can only be passed when there is a 
finding that in causing the simple hurt a breach of the 
peace w'as involved. {Banerji, J,) ATM a RAM v,. 
Emperor. 99 1. 0. 120 =49 All 131= 

8 Ii. B. A Or. 9 = 28 Or. L. I. 88 = 

7 A. I. Or. B. 127=A. I. B. 1927 All. 167, 

No order under S. 106 can be passed upon con- 
viction of an offence under S. 143 oi S. 427, I.P. Code. 
{Ashworth, /.) NANBAT v. EMPEROR. 

99 1. O. 348 = 8 L. B. A. Or, 11 = 
28 Or. L. J, 140 = 7 A. X. Or. B. 130 = 
A. I. E. 1927 All. 136- 

S, 452, /. F, Code, 

The offence under* S, 452 is not one involving breach 
of the peace and security cannot be demanded for keep- 
ing the peace under S. 106. Cr. P. C. 2 L^h. 279, Rel. 
on. {Martineau, /.) SaNTOSH SiNGH v, EMPEROR.. 

94 1. 0. 139 = 27 Or. L. J. 571 = 
A. I.B. 1926 Lab. 676^ 

Trespassing in man’s house for the purpose of 

causing him injury is such an offence as to involve 
breach of the peace within S.106, Cr.P. Code and when 
conviction is made under S. 452, 1. P.C. an order under 
S. 106, Cr. P. Code, can be properly passed against the 
accused. 42 All. 345, Foil. {Martineau, /.) DULLAH 
V, Emperor. 89 1. o. 1030 = 

26 Or. L. J. 1462= A. I. B. 1925 Lab. 621. 

' "’ Section of the /. F, Code read with S. 149 — 
Change in the Law, 

The amendment to Section 106 by the Act XVIII of' 
1923 has made an order under Section 106 impossible* 
where the only section under which the accused are 
convicted is a section of the Penal Code which is i^ad, 
with Section 149. The amendment is not very happily 
worded for it speaks of ap offence, punishable under 
Section 149. No offenfce is punishable und^ ’ Section- 
149 alone; there must be some Substantive offence- 
charged to be read with Section 149. Where the accus- 
ed were convicted under Section 325 read with Section- 
149, 

Held, that under Section 106, as it now stands, an 
order cannot be passed against them. {Adami atid' 
BnckniU, //.) CHHEDI EMPEROR. 

851. 0. 42=3f P»fe. 870=6 P. 1*. T 330 = 
26 Cr. L. J. 426= A. I, B. 1926 Pat. 117*. 
——No finding as to btedcH df peace* 

Where there was no expr^ findlrig that th^re 
apprehension of a breach* the peace and tM 
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were convicted of an offence of assault but Magistrate 
had also expressed an opinion to . the effect that the 
accused persons appeared to be very troublesome. 

Held, that there was no legal flaw in the judgment 
and order under S. 106 was justified. {Sulaima7i, /.) 
JAFAR HUSAIN c/. EmPEROR. 81 I. 0. 442= 

46 All. 105=4 L.R,Or. 259 = 25 Or.L. J. 906 = 
A. I. R. 1924 AU. 306. 

Wrongful cojtfinemmi. 

Wrongful confinement does not per se import breach 
of the peace but if the offenders using violence seize 
another and tie his hands, it clearly involves breach of 
the peace and would come under S 106. iVeJikatasub- 
ba Rao, J.) KUPPA Reddiar, hi re. 81 1. 0. 920 = 
47Mad. 846 = 20 M.L.W. 481=25 Or. L. J. 1096 = 
A. I. R. 1924 Mad. 808=47 M.L.J. 232. 

Finding as to breach of peace — In future. 

To justify an order for security under section 106 
there must be an express finding to the effect that the 
act involved a breach of the peace or an evident inten* 
tion of committing the same or the evidence must be so 
clear as to satisfy the Court (without an express find- 
ing) that such was the case. The word ‘involve’ con- 
notes the inclusion not only of a necessary but also of a 
probable future circumstance, antecedent condition or 
consequence. (26 C. 576; 33 A. 771, Foil.) {Baker, 
OfTg, J.c.) NaNHA V. KaNHAYALAL. 75 1.0. 983= 
25 Or. L. J. 71 = A. I, R. 1924 Nag. 118. 
—S. 323, hP.Code. 

Since an attack in a public place involves a breach 
of the peace, an order requiring security under S. 106 is 
proper against a person convicted, under S. 323, Penal 
Code, for strikiiig with a lathi and kicking and cufling 
another In an open public place. {Dalai and Simpson, 
A.j.Csf) Emperor v, Sheo Ram. 72 I. O. 79= 
24 Or. L. J. 319= A.I.R. 1924 Oudh 233. 

— S. 106— Iiite^retation. 

— — . '^''Offences involving breach of the peaceP 

The expression “offences involving a breach of the 
peace” in S. 106, Cr. P. Code means offences in which 
a breach of the peace is an ingredient and not offences 
provoking or likely to lead to a breach of the peace. 
Jdeld, that S. 504, 1.P.Code does not necessarily involve 
a breach of the peace and that an order under S. 106, 
Cr. P. Code, cannot follow a conviction under S. 504, 1. 
P. Code. {Cuming, J.) ASOKE PRASANNA BAL v. Em^ 
PEROR. 129 I. O. 413 = 32 Or. L. J. 359 = 

, 1930 Or.O. 1097=A.I.B, 1930 Cal. 802= 

34 C.W.N. 651. 

X^^Other offenced\ etc. S. 323, 1. P. Code* 

The words “assault or other offences involving a 
^breach of the peace” clearly include the offences of caus- 
ing hurt under S.323, 1.P, Code, and a person convicted 
under that section can be ordered to find security for 
keeping the peace under S. 106. 8 O.L J. 318, Diss. 
<JSiuart, C. /. and Raza, /.) KiNG-EMPEROR v, 
RaMaNUJ. 3 O. W.N. Sup. 311= 99 I.O. 352= 

28 Cr. Ii. J. 144= AX R. 1927 Oudlx 101. 

'"''Other offence'*^., 

The offences intended , by “other offence” are those 
•efmdem generis with the offences against public tran- 
'OuilUty and of assault which are mentioned in the section 
\Fenkatasubba Rao, /.) KuPPA REBDIAR, In re. . 
81 1.O. ,92p = 47 Mail. 846=20 M.L W. 481= 
1096=lA. XR. 1924 Mad. 808= 

! V.. *1 A ’ .47 M.i:..X 232. 

- ■ ■ Pother ofences^^ ft7tding as to breach of peace. - 
offeiyces involving a breach' of 
Tthe peaoa” offences ejusdem generis 
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with the offences of assault and rioting which are speci- 
fied in the section. It is not necessary that the lower 
Court should record a finding that a breach of the peace 
was involved in order to invest itself with the power to 
make an order under S. 206 (1). Where the judge has 
recorded his opinion that it is necessary i n a case to 
require the convicted persons to execute a bond for keep- 
ing the peace that is all that the section in terms de- 
mands. {Spencer, J.) RaMASWaMI THEVAN v. CROWN 
72 I. 0. 615=24 Or. L.J. 455=17 M.L.W. 499= 
1923 M.W.N. 314=32 M.L.T. 297 = 
A. I. R. 1923 Mad. 618 = 44 M.L.J. 485. 

— S. 106 --Notice. 

To adopt proceedings under S. 106 without 

notice to parties is an incorrect procedure on general 
principles of justice. {Foster, /.) Jai SinGH KlNG- 
Emperor. 97 I. 0. 424 = 27 Or.L. J. 1112= 

7 A.LCr.R. 136=A.I.R. 1927 Pat. 37. 
— S. 106— Order under. 

Order under S. 106, Cr. P. Code does not lie 

where accused is convicted under any section of I. P. 
Code read with S, 149. {Adami a7id Bucknill, JJ.') 
Chhedi Singh v. king-Emperor. 85 1. 0. 42= 
6 P.L.T. 330=3 Pat. 870 = 26 Cr.L.J. 426 = 
A.I.B 1925 Pat. 117. 

An order under S. 106 must be passed at the 

same time when there is a conviction and passing of 
sentence and not at a subsequent stage. {Sulaima 7 i, /.) 
Ram Adhin v. Emperor. 81 1.O. 613= 

21 A.L.J. 839=4L.R.A. Cr. 240 = 25 Or.L. J. 965 = 

A.I.R. 1924 AU. 280. 

Order under this section should be passed by the 

same Magistrate who tried the accused for the principal 
offence and not by another Magistrate. {Daniels, /.) 
DUKHi V. King-Emperor. 74 1.O. 448= 

24 Or.L J. 784 = A. I.R. 1924 All. 141. 

— S. 106— Powers of Court. 

. Appellat Court. 

Sub-section (l)of S. 106 does not control or limit, 
the powers conferred on an appellate Court or revisional 
court by sub-S. (3) of the same section, and, therefore, 
it has power to require bonds under S. 106, even al- 
though the actual order is not made at the time of pas- 
sing sentence, or rather confirming the sentence that has 
been already passed by the Magistrate. 33 Bom. 33, 
Rel. on. There is nothing in sub S. (3), S. 106 to limit 
the time when the order can be made by the appellate 
Court. {Fawcett and Mirza, //.) HUSSAIN GhulaM 
Nabi V. Emperor. 30 Bom. L.R. 373= 

10 A.I.Cr.R. 211 = 29 Cr. L. J. 502 =109 I. C 230*=- 
A, I. R. 1928 Bom. 134. 

— S. 106— Revisiou. 

Where the Magistrate has exercised his discre- 
tion in the matter and passed an order under S, 106, 
the High Court will not interfere in revision. {Das, /.) 
Ramlakhan Mahto V. King-Emperor. 

A. I, R. 1921 Pat. 472. 

— S. 106— Security order. 

^No order under S. 106 can be passed ^ upon epn- 

viction of an offence under S. 143 or S. 427," I. P, Code. 
{Ashworth, J.) NaUBAT v. EMPEROR. 99 I.O. 348 = 
8 LXt.A.Cr. 11=28 Cr. L.J. 140=7 A.LCr.R. 130 = 
A. I. R. 1927 AU. 136. 

— S. 107. 

Appeal. 

BaU. . 

Both parties dangerous. 

Consent of accused. 

‘l}l$i^te about land.t ^ 
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Evidence. 

rresh proceedings. 

Grounds. 

Joint tribal. 

Jurisdiction. 

Lawful acts. 

Nature of proceeding. 

Procedure. 

[Reference. 

Revision. 

Scope. 

Security. 

— S. 107— Appeal. 

Retrial. 

In the case of an appeal under S. 406 from the order 
under S. l07 the appeal is not one from conviction 
■and therefore apart from the provisions of S. 423, appel- 
late court can order re-tiial. {JValsh and Dalal^JJ^ 
Bhagwat Singh 2/. Emperor. 48 All. 601= 
24 A.L.J. 566 = 7 L.R.A.Cr. 121 = 27 Or. L. J. 945 = 
96 I. 0. 497= A. I. B. 1926 AU. 403. 

Security for keeping peace. 

Order under S. 107 directing security for good beha- 
viour to be given can be appealed from under S. 406. 
But no appeal will He in proceedings instituted under S. 
107 read with S. 118 for keeping the peace. {Pride- 
.aux, A,j,c ) Sham Rao v. Emperor. 75 1, o. 979 = 
19N.L.B. 160 = 25 Cr. L. J, 67 = 
A. 1. B. 1924 Nag. 60. 

— S. 107— Rail. 

Can be refused only in certain cases under Cls, 3 

•and 4. 

Where the pioceedings have been instituted against a 
person under S. 107, it is only in the special circumstan- 
‘ces referred to in sub-Ss. (3) and (4; of that section 
that the law empowers a Magistrate to detain a person 
in custody until the completion of the enquiry. The sub- 
section can only be put into operation when a Magis- 
trate, who has no powers to proceed under sub-S. (1) 
of S. 107 is led to believe that a person is likely to 
commit a breach of the peace or to disturb the public 
tranquillity or to do any wrongful act which might 
possibly occasion a breach of the peace or disturbance 
.and cannot, by any other means, prevent the possibility 
■of such an occurrence, that he with his limited powers 
-can arrest a person and send him then to another 
Magistrate who has got adequate powers for dealing 
with the case. 32 C. 80 and 31 M. 3lS, Ref. {Buck- 
mil, /.) wahapi Mander z/. Emperor. 

74 1. 0. 857 = 2 Pat. L. B. Cr. 77 = 6 P. L. T. 109 = 
24 Cr. L. J. 826= A. I. B. 1923 Pat. 527. 

— S. 107- Both parties dangerous. 

P rovocation by unlemful acts of one party. 

When all the previous judicial proceedings show that 
.all the lawful act.s of one party, who was merely advis- 
ing his own men not to pay rent to the other party and 
not to allow him to trespass and remove paddy from the 
'lands, have been provoked by the unlawful acts of the 
- other party, there is no justification for taking proceed- 
ings against both the parties under S, 107. A. I* R. 
1925 Mad. 189, Ref. {Ramesam, y.) RanGASWAMI 
V, Emperor. 118 1. C. 604=30 Ox. L, J. 931= 
2 M. Cr. C. 287 = 1929 Cr. O. 610 = 
A. I. B. 1929 Mad, 842. 
— "- Both parties putting forward a right. 

Where there is a right put forward by both the parties, 
and where the right is in dispute, it is not fair to bind 
down only one of the parties. If the Magistrate thinks 
that in the interests of public peace he should resort to 
,the provisions of S; 107, the prbceedings should . be 

Cr. d.— 11 


OB. P. CODE (1898), S. 107— Dispute about laud. 

drawn up against both parties so as not to give unfair 
advantage to one as against the others. {Sen, /,) 
MUSaHELE SOUDAGAR V, NIDHI RaM DA'rT, 

102 I. C. 781 = 8 P. L. T. 645=8 A. I. Or. B. 248 = 
28 Cr. L. J. 605 = A. 1. E. 1927 Pat. 314. 

■ “Procedure, 

Two opposing parties in a dispute cannot be proceed- 
ed against under S. 107 in one proceeding. {Das, /.) 
Kishore Ahir V. Emperor. 88 1, c. 864 = 

6 P. L. T. 768 = 26 Cr. L. J. 1248 = 
A. I. B. 1926 Pat. 32. 

— S. 107— Consent of accused. 

-Under S. 107, a Court is entitled to act upon a 

solemn and free consent amounting to a plea of guilty 
given before it by the person summoned. In such 
cases the person summoned might waive the 
formal production of evidence. A. I. R. 1924 All. 
269, Appr. {IValsh and Banerji, //.) EMPEROR v. 
KiSHAN NARAIN. 1121, C. 774 = 50 All. 599 = 
30 Cr.L J. 6 = 9 L. B,A. Or. 39 = 9 A. 1. Cr. B. 291= 
26 A. L. J. 312= A. I. B. 1928 All. 270. 

When an accused, called upon to give security 

for keeping the peace, says in terms that no prosecution 
evidence may be recorded and he is willing to give 
security, it is sufficient proof that it is necessary 
for keeping the peace that he should execute a bond. 
No further enquiry need be made by the Magistrate. 
A. I. R. 1924 All. 269, Foil.; 21 Cr, L, J. 59, Diss.; 
30 Mad. 330, Dist.; 35 Cal. 674 and 27 P. R. Cr. I9l7, 
Diss. from. {Dalai, J.) NaSIR AHMAD v, EMPEROR. 

102 I. 0. 897 = 8 A. I. Cr. B. 18 = 

8 L B. A. Or. 94 = 28 Cr. L. J 609 = 
26 A. L. J. 819= A. I. B. 1927 All. 679. 

/fisu^cient. 

Consent to furnish security is no ground to order 
security. In the absence of evidence indicating appre- 
hension of breach of the peace or of some act likely to 
cause breach of the peace on the part ot the person 
concerned order passed is illegal. {Broadway, /.) 
jOTi Malik v. Emperor. 81 I. o. 198 = 

25 Cr. L. J. 710= A. LB. 1926 Lab. 135. 

Certain persons were called upon to furnish 

security. They appeared and expressed their willingness 
to be bound over. The trial Court therefore took no 
evidence and passed an order against them. 

Beld, that the consent of accused amounted to a 
plea of guilty and the order was right. 54 I. C. 784, 
Not foil ; 37 AH. 30 and 541 C. 41L Dist.; 34 Cal. 
674, Dissented. {Wal^h, /.) GhaRIB v, EMPEROR. 

81 1. 0. 238=46 All. 109 = 21 A. L. J. 881 = 

5 L. B. A. Cr. 21 = 25 Cr. L. J. 760 = 
A. I. B. 1924 All. 269. 

J nsufficient . 

The mere statement of a person that he is willing to 
give security is not sufficient ground for taking security 
from him for keeping the’peace. 24 P. R. 19l5 ; 27 P. 
R. 1917 (Cr.)v Foil. {Chevis, J.) KaRAM v, EmpEROR. 

66 I. 0. 639 = 23 Or. L. J. 176 (Lab.) 
— S. 107— Dispute about land. 

Where there is a dispute regarding possession of 

immoveable property and there is imminent danger of 
breach of peace before a Magistrate proceeds against a 
party under S. 107, it is advisable in order to ascertain 
the fact of possession that the proceedings under S. 149 
may conveniently be taken, {James, /.) SaddiQUE 
V. SHEIKH MOHID. 129 I* 0. 86 = 

32 Or. L. J. 208 = 1930 Cr. 0. 1100= 
A. I. B. 1930 Pat. 666. 

S. 145, Cr,P, Cods — Option of magistrate. 

If the Magistrate is satisfied at any time that there is 
an apprehension of a breach of the peace arising jont o£ 
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OR. P. CODE (1898), S. 107- Dispute about laud. 

a dispute v^ith regard to certain land, the proper coarse 
for him would be to institute a proceeding under S, 145, 
or to proceed against both the parties under S. 107. 
i^Fazal Alt, /.) AMANAT A LI v, EMPEROR, 

115 1. 0. 546-30 Or. I,. 492 = 10 P. L T. 639- 

12 A. I. Or. R. 451 -A. I. R. 1929 Pat. 67. 
preach of feace. 

The Magistrate under S. 145 is to decide the question 
of possession and not that of title which is to be decided 
by a Civil Court, and if it is probable that the parties 
to a land dispute will break the King’s peace before 
the decision of the Civil Court can be given, that danger 
can be guarded against by an order under S. 107 in an 
appropriate case. {Marten and Coyajee^ J/.) Mal- | 
LAPPA, In re. 95 I 0. 62 — 28 Boiu. L. B. 488 — 

27 Or. L. J. 734- A. I. R. 1926 Bom. 313. 
— S. 107—Evideuce. 

Breach of peace pendt7ig inz/estzgatzon. 

In a criminal case, if the accused persons, seeing 
proceedings under S. 107 against them pending, attempt 
to commit a breach of the peace, such evidence would 
be the best evidence to prove their intention to commit 
a breach of the peace. (^Dalal Jf) EmpeROR v, 
Jew AN Singh. 52 All. 593-1. R. 193.0 All. 662- 

124 1. 0. 706-1930 A. L. J. 866-1930 Or. 0. 565- 
31 Or. L. J. 710 -A. I. R. 1930 All. 408. 

Method of recording. 

It is not necessary for the deposition to be read over 
to the witness in the presence of the accused in the case 
of an inquiry under S. 107. {Newbcndd and B. B. 
Ghose, //.) Legal Remembrancer v. Jafar Raki. 
89 I. 0. 976-52 Oal. 668 = 26 Or. L. X 1456 = 
A. I. R. 1925 Cal. 940. 

Consent of accused. 

Certain persons were called upon to furnish security. 
They appeared and expressed their willingness to be 
bound over. The trial Court therefore took no evi- 
dence and passed an order against them. 

Held, that the consent of accused amounted to a 
plea of guilty and the order was right. 54 I. C. 784, 
Not Foil.; 37 All. 30 and 54 I. C. 411, Dist.; 34 Cal. 
674, Dissented. {Walsh. /.) GHaRIB v. EmpeROR. 

811. 0. 238-46 AU. 109-21 A. L, J. 881- 
6 L. R. A. Or. 21-26 Or. L. J. 750- 
A. I. R. 1924 All. 269. 

— S, 107— Presb proceedings. 

^To make the events that have been the subject 

of judicial pronouncement the ground of fresh proc^- 
ings under S. 107 is opposed to the settled principles of 
law. 41 Mad. 246, Foil.; 17 C. W. N. 238, Rel. on. 
(Bantesam, /.) RanGASWAMI v. EMPEROR. 

118 I. 0. 604-30 Or. L, J. 931-2 M. Or. O. 287- 
1929 Or. 0. 610-A. I. R. 1929 Mad. 842. 
— S. 107— Grounds. 

Ove-rt act— Necessity of. 

Section 107 is one appearing in a chapter devoted in 
the Criminal Procedure Code to the object of preventing 
a breach of the peace, and to prove the existence of cir- 
cumstances which may lead a reasonable man to appre- 
hend a breach of the peace. It need not always be 
necessary to prove also an overt act towards a breach of 
the peace on behalf of any of the accused. {Dalai, /.) 
EMPEROR V. JlWAN SiNGH. 

62 A. 693 - 1. R. 1980 A. 662 - 31 Or. L. X. 710 = 
1930 Or O. 565-124 I. 0. 706-1930 A L. J. 866 - 

A. I.R. 1930 All. 408. 
i — ^Threatening to beat a person saying why he serv- 
ed a particular person and asking another to give up 
serving a particular person on pain of being involved 
in litigation are not threats of violence of such a nature 


OR. P. CODE (1898), S. 107— Grounds. 

as would in law justify the passing of an order under 
S. 107. {Subhedar, A. J. C.) KaSHXRAM HazARI v. 
ASARAM. 120 I C. 215-1929 Or. C. 632- 

31 Or. L. J. 20 -A. I. R. 1929 Nag. 328. 
Effect of the act of accused. 

If a person himself is likely to commit a breach of 
the peace he may be dealt with under S. 107. He- 
would equally become amenable to the provisions of the 
section if, for any wrongful act on his part, other per- 
sons may do things which would probably occasion a 
breach of the peace or disturb the public tranquillity. 
{Chotzner and Gregory, JJ.) SaTINDRA NATH SeN 
V. Emperor. Ill 1. 0 396-47 0. L. J 444=. 

32 0. W. N. 477-29 Or. L. J. 844- 
11 A. I. Or. R. 100- A. I. R. 1928 Oal. 438. 
Danger to public peace. 

The mere fact that two parties had taken different 
sides in Municipal politics is not sufficient for an order 
being passed on the members of those parties under 
S. 107 without stating the risk or reasons w’hich exist 
for thinking that there was a danger of the breach 
of the peace between the two parties. (Addison. /,> 
Kura Mal v. Emperor. 110 1. 0. 458- 

10 A. I. Or, R. 434 - 29 Or.L. J. 714- 
A. I. R. 1928 Lab. 863. 

Breach of peace. 

Mere existence of enmity between the persons of fac- 
tions is no ground for instituting proceedings under 
S. 107 against one or both the parties. In order to bring 
a case whithin that section it must be established that a 
breach of the peace is imminent, {Tek Chand, /.) 
Parman Rami v. Emperor. 108 1. 0. 617— 

10 L. L. X. 72-29 Or. L. X. 417 = 
29 P. L. R. 434=10 A. I. Or. R. 141 = 
A. I. R. 1928 Lab. 243. 
Allegation not happening. 

Where the persons against whom proceedings under 
S. 107 are started, were likely to commit a breach of 
the peace on a particular occasion and that occasion 
passed off without any disturbance, it cannot be inferred 
affecting the person against whom process is issued, and 
from their intention in the past that they are likely to- 
do the same thing in future. Binding over such oersons 
becomes in such a case unnecessary. 26 All. 190 ; 6 
Bom. L. R. 062, Foil. 8 A. L. J. 1C80, Ref. {Das. J.y 
Mirza Zulfakar Beg v. King-Emperor. 

103 I. 0. 607 = 8 P. L. T, 370 = 28 Or. L. X. 719- 
8 A. I Or. R. 376= A I. R. 1927 Pat. 231. 
Co-sharer — Lawful acts of. 

When a co-sharer exercises his lawful rights in im- 
proving the joint properly in spite of the objection of 
his co-sharers, he cannot be bound over under S. 107 on 
the ground that his action is likely to cause a breach of 
the peace. 19 Cal. 253 (P. C.), Rel. on. {Hamson, J.y 
Thakur Singh tj . the Crown, 97 1. 0. 368 = 
8 Lab. 98 = 27 P. L. R. 599 = 27 Or. L. X. 1094= 
7 A. I Or. R. 129- A. I. R. 1926 Lab. 696. 
Overt act. 

Where the accused is not shown to have committed 
any overt act. the mere expression of opinion by some 
witnesses that there is an apprehension of a breach of 
the peace and that the parties should be bound down is 
certainly insufficient to prove that there is really any 
danger of breach of the peace being committed by the 
accused. 1 P. L. T. 681 and 32 All. 571, Foil. {Shadi 
Laly C. J.) JOTI SaRUP v. EMPEROR. 

96 I. 0, 858 - 27 Or. L. X. 1002- 
A. I. R. 1926 Lab. 689. 

Where the anticipated breach is to be committed 

, by the other side, the only point to be seen is whether 
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the act which brings about that breach is wrongful in 
itself, 32 All. 571, Foil. {^ffarriso?t, /.) KHAZAN 
Chand V. Emperor. 97 1, c. 39 = 

7Lali. 482 = 27 Or. L. J. 1063= 
27 P. L. R, 810 = 7 A. I. Or. R, 92= 
A. I, R. 1926 Lab. 683. 

— S. 107— Joint trial. 

Court should not treat the case of all the opposite 

parties in a lump but should find out the persons who 
could definitely be said to have contemplated a breach of 
the peace. {Dalai /.) EMPEROR v, JiWAN SiNGH. 

52 A. 593 = 1. R. 1930 A. 562=124 I. C, 706= 
1930 A. L. J. 866 = 1930 Cr. C. 565= 
31 Or. L. J. 710= A. I. R. 1930 All. 408. 
Individual finding. 

Where in a case under S. 107 several persons are 
bound over to keep the peace, there must be individual 
finding showing how each person against whom order 
is made deserves to be so treated. The mere fact that 
the persons were followers of one party or other will 
not justify making an order in lump against the whole 
body of men. {Mukerjt J.) DhaNOO v. EmpeROR. 

I. R. 1930 Cal. 631 = 125 I. O. 855 = 
1930 Or. 0. 382 --=31 Cr. L. J 944= 
34 C. W.N. 144=A.I.R. 1930 Cal. 294. 
Common object. 

Accused formed one gang wdth one purpose, namely, 
that of harassing P. W. 1, and the act of each accused 
was directed towards this common end. 

Held, that joint trial of all accused is not illegal. 
A.I.R. 1925 Mad. 189 and A. I. R. 1923 AH. 35, Dist. 
{Wallace, /.) TaRANAGOWD v. EMPEROR. 

106 I. 0. 689 = 1927 M. W. N. 185 = 
29 Or. L. J. 77=AI.R. 1927 Mad. 642. 

L eaders discharged — Party feuds. 

Where there were old standing feuds between two 
parties which in the couise of events developed into a 
very serious and heavy litigation and the Magistrate 
finding no evidence against the masters discharged them 
but assuming a possibility of breach of peace ordered 
their servants to provide heavy securities, 

that the Magistrate’s order vras not justified. 
{Walsh, /.) DIN DaYAI. v. EMPEROR. 

87 I. 0. 517 = 23 A. L. J. 300 = 
26 Cr. L. J. 981 = A. I. R. 1925 AU. 443. 

Member.\ of a gang — Othe7‘wise individual find- 

zng. 

There is no direct prohibition against trying a number 
of persons under S. 107 jointly. But unless it is apparent 
that the various persons against whom proceedings are 
taken form a gang, it is highly unfair and unjust that 
they should be proceeded against jointly, The effect of 
such a proceeding is that it is unnecessarily protracted 
and the parties thereby prejudiced. Furtheimore if by 
any chance such a proceeding is conducted jointly, it is 
essential that the case of each accused should be consi- 
dered separately and individually. (20 A. 881, Foil.), 
When an objection as to the impropriety of the joint 
proceeding was taken in the first Court and when the 
evidence has not been taken separately against each 
accused but has been lamped together and when it is 
impossible to discover from the judgments of the trial 
and appellate Court.s how much of the evidence was 
believed and how much rejected. 

Held, that the accused has been gravely prejudiced by 
the proceeding taken against him in conjunction with 
other accused persons. {Sulaiman, J.) MAHOMED 
ISMATL V, The Crown. 81 1 , c. 600== 

21 A. L. J. 841 = 4 Ii. R. A. Or. 241 = 
25 Or. L, J. 952= A. I. R. 1924 All. 196. 


CR. P. CODE (1898), S. 107— Procedure, 

-S. 107— Jurisdiction. 

Objection as to. 

Where the place where the breach of the peace was 
apprehended was within the Magistrate’s jurisdiction, 
but the accused resided outside it, and no question of 
jurisdiction was raised in the trial Court and the Magis- 
trate passed order under S. l07, and no prejudice is 
caused to the accused. 

Held, that the irregularity, if there was one, is cured 
by S. 531. {Daniels, /.) Ram DEO Sing v. Empe- 
ROR. 49 All. 228 = 25 A. L. J. 44= 

27 Cr. L. J. 1132=7 I*.R.A, Or. 174= 
97 I. 0. 652= A. I. R. 1926 All. 767. 
— S. 107 — Lawful acts. 

Religious susceptibilities. 

The doing of a lawful act in a lawful manner, even 
if that injures the susceptibilities of persons of a differ- 
ent faith would not in itself be sufficient to warrant pio- 
ceedings under S. 107. Certain Hindus participated in 
a Hindu funeral piocession proceeding' with music before 
a mosque in pursuance of an old custom. They also on 
another occasion were reciting Grantasaheb in their 
piivate houses quite adjoining a mosque. Proceedings 
were taken against them under S. 107 as it was likely to 
hurt the feelings of the Mahomedan community and 
would result in a breach of the peace. 

Held, that the persons were within their rights in do- 
ing w^hat they did and could not be proceeded against, 
{Fforde, /.) LaL CHAND v. EMPEROR. 

120 I. 0. 427=31 Or. L. J. 75 = 
A. I. R. 1929 Lab. 138. 
— S. 107— Nature of proceedings. 

Ss. 202 and 203, Cr. P. Code, are applicable only 

to complaints and a proceeding under S. 107 cannot be 
regarded a complaint within the meaning of cl. (^), sub- 
S. (1), S'. 4 of the Code. {Shadi Lai, C. /.) HaRI 
Singh v. jagta. 29 F. l. R. 666= 

II A, I. Cr. R. 183 = 29 Cr. L. J. 866= 

III I. C. 460 = A. L R. 1928 Lab. 694. 

S. 250 does not apply to proceedings under S. 107. 

A. I. R. 1923 All. 332, Foil. The fact that the com- 
plaint is treated as one under S. 506 of the Penal Code 
does not make any difference. Further, where the 
opposite party agrees to give secu’.ity, the complaint 
cannot be called false and frivolous. A. I. R. 1924 All. 
269, Rel, on. {Iqbal Ahmad, J.) BaiJ NaTH v. KaLI 
Char AN. 102 I C. 780 = 26 A. L. J, 493 = 

7 A. I Cr. R 643= 8 L. B. A. Or. 87= 
28 Cr.L.J. 604 = 49 AU. 760 = A.I.R. 1927 AU. 531. 
Administrative rather than judicial. 

S. 307 is not intended to give any redress to the appli- 
cant because without injury there can be no redress 
while the section contemplates possible injury, therefore 
the order of a Magistrate refusing to take action cannot 
be interfered with by a superior court, as the power is 
administrative rather than judicial. The person com- 
plained against is not an accused person. {Kendall, A. 
J. C.) RAM LAL V. BANKATESHaR RAWAN BAHA- 
DUR PAL Singh. 81 1 0. 973 = 11 O L. J 782 = 
26 Or. L J. 1149 = 23 0. O. 44= 
A. 1, R. 1926 Oudh 138. 

— S. 107— Procedure. 

—7’ ransfer. 

Where in certain proceedings under S. 107 the Sub- 
divisional Magistrate passed a preliminary order under 
S. 112 and subsequently the District Magistrate 
transferred the case to the joint Magistrate who had no 
jurisdiction for disposal. 

B^ld, that the transfer was valid and th^t the joint 
Magistrate could continue the proceeding. {Pandalai, 
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OR. P. CODE (1898), S. 107— Revision. 


/) Kalia Goundan V. Emperor. 

I. R. 1930 Mad. 1036 = 32 Or. Ii. J. 27 (2) = 
(1930) M. W. N. 698= 32 M. L. W. 320 = 
127 1. 0. 662 = 1930 Or. 0. 1036= 
A. I. R. 1930 Mad. 859 = 59 M. L. J. 887. 
" Warning notice. 

On the basis of a police report, warning notices had 
been issued to the parties concerned on 8th September, 
1928. On 8th October, he drew up proceeding against 
one of the party under S. 107, Or. P. Code. 

Held, that as the order of 8 th September 1928 was , 
not a final order disposing of the police report, the | 
Magistrate did not become functus oMcio and was j 
competent to take proceedings under S. 107, Cr. P. 
Code. {^Pearson and Malhk, JJf) ABDUL MaNNAF 
V Mahammad Narulla. I. B. 1930 Cal. 32= 
31 Or. L. J. 58 = 120 I. 0. 256 = 
A. I. B. 1929 Oal. 506. 

Contents of order, 

A preliminary order under S. 112 on which proceed- 
ings under S. 107 were initiated must state the facts j 
noon which the Magistrate charges the person proceeded 
with. A. I. R* 1925 Mad. 189, Ref. {Pandalai, /.) 
Kalia Goundan v. Emperor. 

I. B. 1930 Mad. 1036 = 127 I. 0. 662= 
32 Or. Ii. J. 27 (2) = 1930 M. W. N. 698 = 
32 M. Ii. W. 320 = 1930 Or. 0. 1035 = 
A. I. B. 1930 Mad. 869=59 M. L. J. 887. 


for actio7t und/^r. 

If a proceeding under S. 107 has only reproduced the 
language of the section without specifying in what way 
and with reference to what matter a person was likely 
to commit a breach of the peace and in what way he 
was likely to do a wrongful act which might occasion a 
breach of the peace, it cannot be supported. (JPazl AH, 
r 'i amanat ali V, Emperor. 30 Or. L. J. 492= 
116 I. 0. 545=10 P. Ii. T. 639 = 
12 A. I. Or. B. 451= A. I. B. 1929 Pat. 67. 


^Discharge. 

"Where in proceedings under S. 107 the Magistrate 
proceeds to enquiie into the truth of the information 
^der S. Il7 (1) but the complainant and prosecution 
witnesses are found absent, it is proper for the Magis- 
trate to pass an order under S. 119 discharging the 
person proceeded against, {Su/irawardy and Cammiade, 
ASR^FALI SaIYAL v, NASUR SARKAR. 

46 0. Ii.‘ J.211=31 0. W. N. 388=101 I. 0. 607= 
28 Or. L. J. 479= A. I, B. 1927 Oal. 343. 

^per CouttS’Trotter. CJ. It will be well that the 

Code should be revised and that express provision 
should be made conferring power in terms upon Magis- 
trate to refer petitions under S. 107 for investigation 
under S 202. {Coutts Trotter, C, J. and Viswanatha 
Sastri, /.) SANJIVI REDDI v. KONERI REDDI. 

49 Mad. 316 = 23 M. L. W. 327=93 1. 0. 8 = 
A. I. B. 1926 Mad. 521 = 50 M. L. J. 460. 


-aS*. 202, Cr. P. Code — Investigation. 


It is perfectly open to a Magistrate who is asked to 
set in motion S. 107 to avail himself of the help which 
is available to him under S. 202, when complaint of an 
offence of which he is authorized to take cognizance is 
made to him. Apart from S. 202 it is competent to a 
Magistrate to refer the matter to the police, and the 
Police are entitled to hold the investigation, and it is the 
duty of the complainant to assist in the investigation,' 
and so any statement made by the complainant during 
the investigation is absolutely privileged. {Couits- 
Tr otter, C. and Viswanatfia Sastri, J.) SaNJIVI 
REDDI V. KONERI REDDI. 49 Mad. 316= 

* 23 M. L. W. 327=93 I. 0, 8 = 

A. I. B. 1926 Mad. 621 = 50 M. L. J. 460. 


Trial as warrant case. 

Trying a case under S. 107 as a warrant case is an 
irregularity vitiating the proceedings, especially where 
the punishment in default of security was rigorous, 
{^Sulaiman, /.) UXTAM CHAND v. EMPEROR. 

851. 0. 46 = 6 Ii. B. A. Or. 24 = 26 Or. L. J. 430 = 
A. I. B. 1924 All. 695. 
Drawing up of proceeding. 

If the District Magistrate thinks it necessary in 
order to prevent a breach of the peace to take proceed- 
ings under S. 107, Cr. P. Code he should himself draw 
up such proceedings and he might then transfer the 
case to a Subordinate Magistrate for hearing. But he 
should not direct proceedings to be drawn up by a 
Subordinate Magistrate nor should the Subordinate 
Magistrate draw up proceedings merely because the 
District Magistrate has ordered him to do so. (Afewbould 
and Suhrawardy, JJf) HaNIF SHEIK v. JABANI 
ManDAL. 72 I. 0. 367 = 24 Or. L. J. 367 = 

A. LB. 1924 Oal. 540. 

'Rejection of application. 

If a Magistrate is satisfied after making an enquiry 
himself or through some other agency that the appre- 
hension of a breach of the peace complained of does not 
exist he need not make an order under S. 112 of the 
Code and must refuse the application. {Zafar AH, /.) 
Shams-ud-Din V. Ram Dayal Singh. 

76 I. 0. 25 = 25 Cr. L. J. 89 = 
A. I. B. 1924 Lah. 630. 

— S. 107-~Beference. 

—The Sessions Judge has jurisdiction to make re- 
ference in a proceeding under S. 107, even before the 
applicants have submitted the proceedings to the Dis- 
trict Magistrate under S. 125 of the Code. (40 All. 140, 
Not foil.; 39 All. 469, Appr. and Foil.) The jurisdiction 
of the District Magistrate under S. 125 of the Code is 
neither appellate nor revisional. The Code has allowed 
an appeal expressly against an order of a Subordinate 
Magistrate directing a party to give security for good 
behaviour. As no such appeal is allowed in a case 
where security is ordered for keeping the peace, the 
District Magistrate’s power is merely confined to exa- 
mining the record to satisfy himself whether it was any 
longer necessary to keep the parties under the bond. 
The act is not a judicial act which the District Magis- 
trate is called upon to exercise. {Dalai, A. J. C.) 
Emperor v. Balwant Singh. 73 1. 0. 504= 
24 Or. L. J. 616= A. I. B. 1924 Oudh 241. 
—S. 107— Bevision. 

Should be within 30 days of the order. 

Persons who come to High Court in revision against 
an ordet under S. 107 are expected to do so with the 
utmost promptitude and certainty within thirty days of 
the order against which they complain. {Daniels. /.) 
Ram Deo Singh Emperor. 

49 AIL 228 = 25 A. L. J. 44= 27 Or. L. J. 1132= 
7 Ii. B. a. Or. 174=97 I. O. 662= 
A. I. B, 1926 All. 767. 

Refusal to take action. 

An order refusing to take action under Section 107 
cannot be reveised by the Sessions Judge nor can he 
direct the Magistrate to draw up proceedings under the 
section. {Greaves and Panton, //.) PHANI BHUSAN 
Roy V. Kunga Behari Biswas, 

81 1. 0. 167=25 Or. I.. J. 679= 
A. I. B. 1925 Oal. 262. 

— I nsufiicient grounds. 

The High Court seldom interferes in the preliminary 
stage with the discretion of the Magistrate taking ac- 
tion under the preventive sections of the Code of Cri- 
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minal Procedure, but it would interfere when the ma- 
terials on which the orders are based are clearly insuffi 
cient to support the orders passed therein. {Newbould 
and C, C, Ghose, //.) NAFAR CHANDRA PAL CHOW- 
DHURY V, Emperor. 76 1, c. 429= 

25 Or. L. J. 189=38 0 L. J. 198 = 
28 0. W. N. 23 = A. I. E. 1924 Cal. 114. 
— S. 107— Scope. 

Dispute about the cultivation of a bund and a 

proclamation forbidding people on payment of fine and 
shoe-beating from picking fruit from a Ber tree do not 
come within the purview of S. 107. (Snb/iedar, A./.CJ) 
Kashiram Hazari V. asaram. 

120 I. 0. 215 -=31 Cr. L. J. 20 = 1929 Cr. 0. 532= 
A. I. E. 1929 Nag. 328. 

- "R ight to worship. 

The right to perform the puja of an idol or to have a 
share of the offerings made to the idol cannot be said to 
be a right of user of any land as provided in S. 145. If 
there is such a dispute between the parties which the 
Magistrate considers may lead to any breach of the 
peace he may take such steps as he considers necessary 
under S. 107. {Walmsley and £ .B. Gkose^ J/-) SUR- 
ENDRA Nath Banerjee v.Shoshi BhusanSar- 
KAk. 52 Cal. 959=^42 0. L. J. 127 = 92 L C. 223 = 
27 Cr. L. J. 239 = A. 1. E. 1926 Cal. 437. 

-Costs. 

S. 545 of the Cr. P. Code does not apply to a case 
under S. 107 ; consequently an order directing the accu- 
sed to pay costs of the complainant is ultra vires. 
{Sulaiman, /.) SheO PraSAD v. MaHANJOO NaNIA. 

77 I. C 828 = 5 L. E. A. Cr. 12 = 
25 Cr. L. J. 476= A. I. E. 1924 AU. 694. 
— ’• A ttachment, 

No order of attachment of property can be passed in a 
proceeding under S. 107. {Neave^ A./ Cl) Ram Sarup 
V. Emperor. 26 Cr. L. J. 350 = 

77 I. C. 238 = A. I. E. 1924 Oudli 346. 
— S. 107— Security. 

. ’• S urety considerations. 

In proceedings under S. 107 the amount of the surety 
bonds was small and there was no question that the 
persons offered as sureties were financially sound for the 
amounts of the bonds and that they were of respectable 
station in life Held^ that the plainest considerations 
of justice and fairplay demanded that these sureties 
ought to have been accepted. (C. C. Ghose and Garlicky 
//.) Satindra Nath Sen v. Emperor. 

1111. C. 394 = 48 C. Ii. J. 143= 
29 Or. L. J. 842 = 11 A. I. Or. E. 202. 

— A ppeal. 

A bond under S. 107 is not given to any particular 
person but to the Court and no private party is entitled 
to appeal against an order refusing to forfeit it though 
it is open to the Magistrate to take action in revision. 
{Daniels, A.J.C.') SaRJU v. THAKURAIN JaI RaJKU- 
mar. 77 I. O. 733 =25 Cr. L. J. 446 = 

A. I. B. 1925 Oudli 61. 

Time for. 

Persons against whom orders are passed under S. 107 
must be given sufiScient time to furnish security, iJDas, 
J,) Maung Tin U Emperor. 

92 I. O. 702=27 Cr. L. J. 318 = 
4 Bur. D, J. 172= A, I. E. 1925 Eang. 353. 
Rejection of. 

As long as the security is ample, the Court is bound 
to accept the same without enquiring into the politics of 
the person standing surety. {Das, /.) MauNO TIN U 
V. Emperor, 92 I. 0. 702 = 27 Cr. L. J. 818= 
4 Bur. L. J, 172= A. I. E. 1925 Eaug. 858. 
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Rejection of, time for. 

The Magistrate if he is not satisfied with the sureties 
tendered should reject them within a reasonable time so 
as to give the accused an opportunity of offering fresh 
sureties. {Das, J.) MAUNG Tin U v. EmPEROR. 

92 I. 0. 702= 27 Cr. L. J. 318 = 4 Bur L. J. 172= 
A. X. E. 1925 Eaug. 353. 

— S. 108— Condition. 

To take proceedings under S. 108, Cr. P. Code, 

there ought to be evidence that, if not prevented the 
person accused would continue to act in the way in 
which he had done. {Dalai, JD ChiraNJJ Lal v. 
Emperor. 60 AU. 854= 26 A. L. J. 813= 

30 Cr. L. J. 216 = 114 1. C. 48= 
A. I. E. 1928 All. 344. 

— S. 108 — Grrounds. 

Solitary Act. 

Where the accused has committed one single offence 
at one particular time under S. 153-A and there is no 
evidence whatsoever of his having done so before, or of 
his having an intention of doing so in the immediate 
future, the proceedings under S. 108, Cr. P. Code, are 
not legally justified. {Dalai, /.) ChiraNJI LaL v. 
Emperor. 50 All. 854= 26 A. L. J 813= 

30 Cr. L. J. 216 = 114 1. C. 48=A.I.E. 1928 All. 344. 

Proceedings under S. iSS-A, I.P. Code. 

Merely disseminating matter is not sufficient. Inten- 
tion to promote feeling of enmity is necessary. Court’s 
opinion as to the effect of disseminated matter is not 
sufficient. Real intention of the accused must be looked 
at. {Rankin and Mukerji. JJ.) P. K. CHAKRAVARTI 
V. Emperor. 54 Cal. 59=44 0. L. J. 172= 

so C. W. N. 963=27 Cr. L. J. 1154 = 97 1. 0. 788= 
A.I.E. 1926 Cal. 1183. 

’Merely because a person does not plead guilty 

and insists upon putting his case before the Court and 
taking its decision, to infer that it is necessary after the 
decision has been given to bind him over in order to 
prevent him from doing the same thing again as un* 
warranted. {Rankin and Mukerji, JJ.) P. K. 
CHAKRAVARTI V. EMPEROR 64 Cal. 69= 

44 C. L. J. 172 = 30 0. W. N.95S = 27 Or.I» J. 1154= 
97 I.C. 738= A. I. E. 1926 Cal. 1133. 
— S. 108— Procedure. 

Resorting to S. 108 to save trouble of prosecution 

tmder S, lS3-.^4. 1. P, Code. 

Where proceedings are taken under S. 108, Cr. P. 
Code, against an accused convicted under S. 153-A, 
Penal Code, to avoid the trouble and possible refusal of 
Government to prosecute under the provisions of 
S. l53 A, Penal Code, the procedure is not permissible 
because, when the law has provided certain sanctions, it 
cannot be permitted that the same action may be taken 
without sanction by adopting a different course. {Dalai, 
J.) CHIRANJI Lal V. Emperor. 60 All. 854= 
26 A. L. J. 813 « 30 Cr.L.O*. 216 = 114 1.C. 48 = 
A. I. E. 1928 AU. 844. 

— S. 109— Abuse of power. 

The fact that a man does not work or that he was 

convicted previously for bad livelihood does not justify 
a magistrate, without being satisfied from the evidence 
that since his release he has no ostensible means of live- 
lihood, to order him to furnish seefirities for good be- 
haviour. {Cuming and Mukerji, JJ.) SHEIKH PlRtJ 
V. Emperor. 86 1. o. 666?= 41 C. L. J. 142= 

26 Cr, Ii. J. 842 = A. I. E. 1925 Cal. 616. 
— S. 109-ApplicabUlty. 

^Concealment. * 

It is an entire mistake to read Cl. (a), of Si 109^ as 
applying to any person who takes a step conce^l ^ 
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himself in the sense of concealing his presence in the 
way in which a criminal conceals his presence when he 
goes in the dark or by a deserted road, or by some other 
secret means to commit a crime in his neighbourhood. 
(A.I.R. 1927 All. 50, Foil.) {Ra^tJkzn, C. J, and Pat- 
terson, /.) Gagan Chandra De v. Emperor. 

123 L 0. 747=31 Or. L. J. 669 = 67 Oal. 949 = 
1929 Or. 0. 519 = 34 0. W. N. 194 = 
A.I. R. 1929 Cal. 775. 

^Conceal ment ’. 

S. 109 C^) refers to the case of a continuous act and 
not the case of an insolated effort of concealment. (22 
C. W. N. 163. Rel. on.) (Pearson and Patterson, //.) 
Gobra Badia V. Emperor. 50 0. L. J. 181= 

122 I 0. 296 =31 Or. L. J. 408 = 
1929 Or. 0. 366= A. I. R. 1929 Oal. 729. 

• Person convicted under S. 411. 

Where a petitioner has already been tried and convic- 
ted of an offence under S. 411, Penal Code, in respect of 
any particular incident, he cannot be proceeded against 
for the same incident also under S. 109, Cr. P. Code. 
The person having already been punished for his act 
and there being no other evidence against him, proceed- 
ings under S. 109, Cr. P. Code, are not justified. (^Te^- 
chand, /.) LaL &. EmpEROR. 

29 Or.L. J. 1043 = 112 I. 0. 467= 
11 A. I. Cr. R. 397=A. I. R. 1928 Lah. 928. 

k. man who is deliberately preparing to commit 

a burglary, and when caught by the police admits his 
intention, cannot be dealt with under the provisions of 
S. 109. (JValsh and Banerji, //.) EMPEROR v, 
HimAYUTULLAH. 49 AU. 844 = 8 L E. A. Or. 106-= 

1021. 0-603=28 Or. L. J. 567 = 26 A. Ii. J. 679 = 

8 A. I. Or. R. 102 = A. I.R. 1927 All. 692. 

Persons brought under arrest — ^Concealment ^ — 

Meaning of. 

The application of clause (< 2 ) cannot be limited only 
to cases where a person has not been brought under 
arrest, nor is it necessary in all cases to prove that the 
accused has followed a continuous course of conduct in 
taking precautions to conceal his presence. 22 C. W. N. 
163 and 41 C. L. J. 142, Diss. from, 

A person, whether he be of good or had character, 
who merely shows a disinclination for the society of the 
police and endeavours to avoid them by running away 
on their approach cannot be said to come within the 
mischief aimed at in Cl. (a'). 

It is certainly undesirable to lay down any general 
principles as to the conditions which would bring a case 
within the purview of the clause, for the circumstances 
which may arise are so multiple and various, but there 
must be some definite attempt at concealment by taking 
precautions with that object in view, whether it be by 
disguise or otherwise, indicating a desire to hide the 
fact that the accused is present within the local limits 
of the Magistrate’s jurisdiction. The clause is one which 
should be used with proper discretion and was never 
intended to apply to a person merely found talking at 
night time wich bad characters in a place which is open 
to the public. (Dawson Miller, C. J. and Poster, J.') 
Rambirich Ahir V. Emperor. 8 P. L. T. 95 = 
1926 P. H. 0. 0. 290 =27 Or. I,. J. 1128= 
97 I. 0. 648= A. I. R. 1926 Pat. 669. 

— S. 109— Breach. 

- ■■■ " C ommission of offence under S. 452, /, P. Code. 

According to S. 121, the commission or attempt to 
commit or abetment of any offence punishable with im- 
prisonment wherever it may be committed is a breach 
of bond taken under S. 109 or S. 110 for good behavi- 
our. When therefore a person is convicted of an offence 
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under S. 452, Penal Code, and sentenced to imprison- 
ment, a breach of bond does take place and it is liable to 
forfeiture. l5 P. R. 1903 Cr., Dist. (Zafar Ah, /.) 
Indar Singh v. Emperor. 

I. R. 1930 Lah. 109 =120 1. 0. 605= 
1930 Cr. 0. 240 = 31 Or. L. J. 130 = 

A I. R. 1930 Lah. 227. 

— S. 109— Essentials. 

Mere concealment. 

Cl. (iz) of S. 109 refers to a continuous act and does 
not apply to a case where there is a momentary effort 
at concealment to avoid detection or arrest. Passing 
under a false name or taking precautions to conceal 
one’s presence or identity at a place amounting to a 
continuous course of conduct is what is meant by the 
clause. Moreover, such precautions for the purpose of 
concealment must be taken with a view’ to commit 
offence. 

Accused was loitering on a certain road at 3 A. M. 
and caught by a constable as he attempted to conceal 
himself. Accused was an old offender. 

Held, that a mere attempt at concealment on the 
approach of a constable was nothing and an old offen- 
der could not be expected to face a constable if found at 
that hour of the night. The attempt to conceal himself 
to avoid observation did not bring the accused within 
the mischief of the section (39 Cal. 456, Foil.) (Cuming 
and Mukerjee, //.) SHEIKH PiRU v. EmPEROR, 

861. 0. 666 = 410. L. J. 142 = 26 Or. L. J. 842 = 
A.I.R. 1925 Cal. 616. 

— S. 109— Grounds. 

Where the accused persons give correct names 

and addresses when questioned by the police, the mere 
fact that they did not give satisfactory account of what 
they w^ere doing at the time of arrest cannot justify action 
under S. 109. A. I. R. 1925 Cal.6l6, Ref. (Pearson 
and Pattersofi, Jf.) GOBRA BaDIA v. EmPEROR. 

122 I. 0. 295 = 31 Or. L. J. 408=50 0. L. J. 181 = 
1929 Or. O. 365= A. I. R. 1929 Oal. 729. 

^.The only evidence against the accused was that 

he was seen coming out of a sugar-cane field at 10 p.m. 
b}^ two persons who challenged him. He tried to run 
a^’ay, but w’as caught by them. It was found that he 
was a resident of a village near the place W'here he was 
arrested. 

Held, that on these facts he cannot be ordered to be 
bound over under S. 109. (Sulaiman, Ag. C. J. Boys, 
Banerji, Kendall and Weir, //.) EmPEROR v. 
BiSHAMBHAR. nil. C. 448=26 A.L. J. 896 = 
10 A. I. Or. R 353 = 9 L. R. A Or. 128 = 
29 Or. L. J. 864 = A. I. R. 1928 All. 476 (F. B.). 

High Courts are reluctant to place restrictions 

upon the discretion of a Magistrate in administering 
S. 109, but the statutory provisions of the section are so 
stringent that it may be made an engine of oppression 
unless care is taken by Magistrates to prevent its abuse. 
The object of the section is to enable Magistrates to take 
action against suspicious strangers lurking within their 
jurisdiction. Merely to be penniless or out of work is 
not an offence. If a person is unable to prove the 
source of his livelihood he ought not to be ordered to 
execute a bond under Ss. 109 and 118 unless there is 
reasonable ground for suspecting that he is sustaining 
himself by dishonest means, for such an order can be 
made only where it is necessary for keeping peace or 
good behaviour. 

In such a case the prosecution must satisfy the Magis- 
trate that suspicion that he is living dishonestly attaches 
to the accused because of his failure to give a satisfac- 
tory explanation -when called up>on to account for his 
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presence in the place where he is found. {Page and 
Mukerji, JJ,) Victor z/. Emperor. 

931. 0. 961-53 Cal. 345-43 O. L. J. 202 = 
30 C. W. N. 380 = 27 Cr. L. J. 497 = 
A. I. R. 1926 Cal. 648. 

‘An attempt to avoid a police patrol does not 

bring a person, resident and shopkeeper in a town, with- 
in the ambit of S. 109. {Le Rossi gnol^ /.) FaNDOO v. 
Emperor. 94 I. 0. 141=27 Cr. L. J. 573 = 

A. 1. R. 1926 Lah. 368. 

^Satisfactory account. 

The whole object of the latter part of cl. (3) is to 
‘enable the Magistrate to take action against suspicious 
strangers lurking within their juiisdiction. The expres- 
sion “give a satisfactory account of himself’ does not 
mean that the person should satisfy the Magistrate how 
he spends his time, but it means that he has satisfac- 
torily accounted for his presence within the limits of the 
Magistrate’s jurisdiction. It means that if a person is 
present within such limits or is present ‘at a place within 
■such limits, to which place he does not belong, and 
there are circumstances justifying a suspicion that he is 
there not for an innocent purpose, he has got to explain 
his presence. 

Where the accused’s explanation was that he came to 
the city in question about a month and a half before 
and that he worked as a cooly but had no fixed abode. 

Held : that if true it was a saisfactory explanation as 
to his presence and the accused must ’be taken to have 
given a satisfactory account of himself, A finding 
that the accused has no work and no place to live in 
did not mean that the accused had not come to the city 
.as he stated to work as a cooly or that he did not work 
as such at any time within the period, but was in the 
.city for some ulterior object {Cuming and Mukerji^ //.) 
JSheikh Piru V, Emperor. 86 1. 0. 666 = 

41 0. L. J. 142=26 Or. Ii. J. 842 = 
A. I. R. 1925 Cal. 616 

Not engaged in any work at the time of arrest. 

The fact, that about the time when the accused was 
arrested he could show' no work in which he was engag- 
«ed, does not necessarily mean that he had no ostensible 
means of subsistence. {Cuming and Mukerji^ //.) 
5HEIKH Piru v. Emperor. 86 1. O. 666= 

41 O. L. J. 142=26 Or. L. J. 842 = 
A. I. R. 1926 Cal. 616. 

—Neither refusal to give names, nor giving false 

name first and true name afterwards, nor a desire to 
conceal business amount to concealing presence. 
iSulaiman, /.) SHEO PRASAD v, EMPEROR. 

81 I. C. 598 = 21 A. L. J. 847 = 
4 L. R. A. Or. 237=25 Cr. L. J. 960 = 
A. I. R. 1924 AU. 202. 

G ive a satisfactory account. 

Per Full Bench, — If the words “ give a satisfactory 
account of himself” are given the meaning “ explain 
what he was doing” or “explain his conduct” at any 
particular time^ or place it would make the scope of 
S. 109 (3) too wide. The legislature did not contemp- 
late such an extension of its scope. The expression is 
eomew'hat akin to the other expression used in the same 
clause, namely “who has no ostensible means of subsis- 
tence.” If a man is unable to explain his course of 
conduct, as distinct from failure to explain a momentary 
behaviour, he may very well come under the clause, but 
a man’s failure to explain his presence does not bring 
him within the section. 8 A.L.J. 1097 ; l7 A.L.J. 432 ; 
and 17 A. L. J. 891, Rel, on. Boys and Banerji^ JJ, 
contra, {Sulaiman, A,C,J„ Boys, Banerii, Kendal and 
Weir, JJ.) Emperor v, Phuchai. iia 1, 0. 417= 
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50 AU. 909 = 26 A. L. J. 1257= 9 L. R. A. Or. 149 = 
10 A. I. Cr. R. 631=30 Or. L. J. 145 = 
A. I. R. 1929 AU. 33 (F.R.). 

— “ Within the local limiis^\ 

The words “ within the local limits of such Magis- 
trate’s jurisdiction” are part of the predicate “to conceal 
his presence ” and are not words defining the tribunal 
which has jurisdiction. A. I. R. 1927 All. 50, Foil. 
{Walsh and Banerfi, JJ,) EMPEROR v. HIMAYAT- 
ULL4H. 102 I. 0. 603 = 49 All. 844= 

8 L. R. A. Or. 106 = 28 Cr. Ii. J. 667 = 
26 A. I. J. 679= 8 A. I. Cr. R. 102= 
A. I. R. 1927 AU. 592. 

“ Satisfactory account". 

The words “ satisfactory account ” as used in S . 109 
mean satisfactoiy in accordance with the known facts 
that are consistent with the surrounding circumstances. 
{Walsh and Baner/i, JJ,) EMPEROR v. HiMAYAT- 
ULLAH. 102 I. O. 503 = 49 AU. 844 = 

8 L R. A. Or. 106 = 28 Or. L. J. 667 = 

25 A L. J. 679=8 A. I. Or R. 102 = 

A. I. R. 1927 All. 592. 

“ Concealment P 

It is an entire mistake to read that clause as apply- 
ing to any person who takes steps to conceal himself, in 
the sense of concealing his presence in the way in which 
a criminal conceals his presence when he goes in the 
dark or by a deserted road, or by some other secret 
means to commit a crime in his owm neighbourhood. 
The section does not contemplate such a situation. 
{Walsh, A. C. J, and Fullan, J.) EMPEROR v, 
Bhairon. 97 I. 0. 428 = 49 AU. 240 = 

7 L. R. A. Or. 183=27 Or. Ii. J. 1116 = 

26 A. L. J. 94= A. I. R. 1927 AU. 60. 
— — “ Within the local limits of such Magistrates 
jurisdiction ” rnust be read with “ conceal his presence ” 
— Jurisdiction J 

The passage “ within the local limits of such Ma^s- 
trate’s jurisdiction ” is part of the predicate “ to conceal 
his presence,” and the offence, contemplated is that of 
a person, probably, although not necessarily, coming 
from outside the jurisdiction, into the Magistrate’s 
jurisdiction for some nefarious purpose and taking pre- 
cautions to conceal the fact that he is present in that 
jurisdiction. 8 A. L. J. 1097; l7 A. L. J. 891 and 17 
A. L. J. 432, Rel. on. {Walsh, A, C, J. and Pullan 
J.) Emperor v. bhairon. 97 1, c. 428= 

49 AU. 240 -7 L. R. A. Or. 183= 27 Cr. L. J. 1116 = 
26 A. L. J. 94= A. I. R. 1927 AU. 60. 
— S. 109— Jurisdiction. 

Magistrate within whose jurisdiction conceal- 
ment is to be effected has jurisdiction and not one 
within whose jurisdiction precautions are taken that has 
power to demand security. {Sulaiman, A, C, J, Boys, 
Banerji, Kendall and Weir, JJf) EmpeROR v, 
phuchai. 113 I.O. 417=60 AU. 909 = 

26 A. Ii. J. 1267= 9 L, R. A. Or. 149 = 
10 A. I. Cr. R. 631 = 30 Or. L. J. 146= 
A. I. R. 1929 AU. 33 (R. B.). 

Concealment to he effected at a certain place. 

If a person is concealing his presence in a part of the 
territorial limits of the jurisdiction he is necessarily con- 
cealing his presence within that jurisdiction also. There- 
fore if a man is taking precautions anywhere in order to 
conceal his presence, and that concealing is to be effect- 
ed within the jurisdiction of a Magistrate who receives 
the information, such Mamstrate has power to de- 
mand security even though 3ie residence of the person 
informed against within the jurisdiction is well-known. 
49 All. 240; A. T. R. 1927 All. 50; 97 I. C. 428 and 
49 Atl. 844 ; A. I. R. 1927 All. 592 ; 102 J[. C. 
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(Overruled.) A, C, /, Boys^ Baner^z^ Ken- 

dall azid Weir. JJ.) EMPfiROR v. PHUCHAI. 

113 I. 0. 4-17 = 60 All. 909 = 26 A.L.J. 1267= 

9 L. B. A. Or. 149 = 10 A, I. Or. B, 531 = 
SO Or. L. J. 146= A. I. B. 1929 All. S3 (P. B.). 
— S. 109— Time limit. 

T aktng precauUozzs. 

Sub-section {a) cannot be interpreted too literally so 
as to necessitate the continuance of taking precautions 
till the information is received by the Ma^strate. No 
time limit can be put on the taking of precautions. In 
every case it would be a question of fact whether the 
circumstances justify the inference that he has been 
taking precautions to conceal his presence and that 
there was the intention to commit an offence. 27 Cr. L. 
J. 382 and A. I. R. 1925 Cal 616, Diss. from. {Sulai 
man^ A. C. Boys. Banerfz^ Kendall^ and Weir, JJ.') 
Emperor v. Phuchai. 113 1. C. 417= 

60 AU. 909 = 26 A. L. J. 1257 = 9 L. B. A. Or. 149 = 
10 A. I. Cr. B. 531=30 Cr L. J. 145 = 
A. I. B. 1929 AU. 33 (F.B.). 

S. 110. 

Admissibility of evidence. 

Appeal. 

Ball. 

Detention in jail. 

Evidence of good character. 

Exercise of powers. 

Presh proceedings. 

General reputation. 

Habitual offender. 

Insufficient evidence. 

Intention. 

J oint trial. 

Jurisdiction. 

Notice. 

Procedure. 

Beference. 

Bevision. 

Scope. 

Surety. 

Suspicion.. 

MisceUaneous. 

— S. 110— Admissibility of evidence. 

Testimony of polzce officer. 

The testimony of police officer that a person is by 
habit A thief is inadmissible in evidence against a per- 
son against whom proceedings are instituted under S. 
110 when such evidence is only a matter of opinion and 
hearsay. This fact, however, is not sufficient to set 
aside the order passed against him under S. HO when 
the latest incident is coupled with two previous con- 
victions on charges of his belonging to, and associated 
with, a gang of habitual thieves and robbers. 43 Mad. 
450, Rel. on. {Subhedar, A. /. C.) KONDIA v. EM- 
PEROR. 120 I O. 734 = 31 Or. L. J. 166 = 

1930 Cr. 0. 604= A. I. B. 1930 Nag. 148. 

^Evidence of Reputation' — Specific crimes but not 

evidence to bring home guilt to accused. 

In a case under S. 110, the Court is not considering 
whether the accused person has or has not committed a 
specific offence but whether his general reputation is such 
that security should be talcen for his good behaviour. 
When evidence is taken as to reputation of bad beha- 
viour the Court cannot and should not exclude the rea- 
sons which induced the members of the community to 
form a bad opinion of the accused person, and if their 
opinion is based, wholly or partly on the belief that the 
accused person committed a crime which has not been 
brought home to him the Court cannot rule out as in-' 
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dence. 

admissible all evidence on which the belief of the wit- 
ness is based. Hence instances of specific crimes are 
admissible in evidence in these proceedings although 
they are not supported by evidence of such amount and 
value as would secure a conviction for the substantive 
offence. (A. I. R. 1922 Oudh 26, Appr.; A. I. R. 1925- 
All, 694, Rel. on.) {VVazir Hasan, C. J. and Pzdlafz, 
J.) jAi Singh z/. Emperor. 6 Luck 36= 

I. B. 1930 Oudb 373-7 O. W. N. 493- 
126 I. C. 501 = 31 Cr. L. J. 1020 = 
A. I. B. 1930 Oudb 357. 
Repudiation — Natzzre and character of. 

A witness should not be allowed to state merely that 
an accused person is a “ bad character ” if he does not 
explain more precisely what he means by that expres- 
sion. But when a witness starts by saving that a per- 
son is a “ bad character ” and immediately follows this, 
up by saying that the person habitually commits theft,, 
then there is no ambiguity about his meaning and his 
deposition is then relevant and admissible as evidence 
of general repute. A. I, R. 1928 All. 357, Ref. (^Ash- 
%i‘ortk and King, JJ.) EMPEROR v. KUMERA. 

I. B. 1930 All. 643 = 125 I. 0. 19 = 
31 Cr. L. J. 755 = 51 All. 276 = 
1929 Cr. 0. 346= A. I. B. 1929 AU. 650. 

' ■ P revious convictions. 

The existence of a number of previous convictions of 
offences such as theft is a matter which may and should 
be taken into consideration as indicating the character 
and disposition of the accused. {Boys and Sezz, //.)■ 
Emperor v. Ram Lal. 

116 I C. 25= 51 All. 663= 1929 A. L. J. 361 = 
10 L. B. A. Or. 66=11 A. 1. Cr. B 486 = 
30 Or. L. J. 662= A. I. B. 1929 All. 273. 

Suspicion — Gezieral repute. 

There are only two kinds of evidence which are pro- 
perly admissible. Ordinarily speaking the case will be 
governed by exactly the same rules of evidence as govern 
any other cases. (1) A witness cannot say what he 
suspects. If the prosecution knows that the witness 
does suspect the accused of having taken part'in a theft,, 
the prosecution can question that witness before he is 
put into the witness box and ask him what are his 
reasons for suspecting the accused. They can themselves 
ascertain from the witness that facts are within his 
knowledge, and then put him into the witness-box to 
give evidence as to those facts, and it will be for the 
Magistrate to determine whether those facts alone as- 
supported by other evidence create such a conviction in 
his mind as to justify calling for security. But a wit- 
ness’s ‘suspicions’ and his ‘allegations’ that the accused 
is a thief, etc. are worth nothing and should not be ad- 
mitted. (2) In addition to this, the witness may be 
asked about his special means of knowledge as to the 
reputation of the accused. {Boys and Sen, //,) 
Emperor v. Ramlal. 161 1. C. 25= 

61 All. 663 = 1929 A L. J. 361 = 
10 L. B. A. Or. 66=11 A. I. Or. B. 486 = 
30 Or. L. J. 562= A. I. B. 1929 All. 273. 

The evidence going to show^ that a substantive 

offence had been committed, or, which might form the 
basis of a charge of a substantive offence is not neces- 
.'sarily to be excluded in proceedings un<ler S. 110. A. 
I. R. 1925 All, 694, Foil. {Iqbal Ahmad, /.) LaCH- 
MAN V. Emperor. 8 L. B. A. Cr. 70 = 

7 A. 1. Or. B. 482= 102 1. 0. 211 = 
28 Or. L. J. 515 = A. I. B, 1927 AU, 473. 

Inquiries under Chap. 8 are governed by the 

ordinary rules of evidence, and evidence which is not 
admissibly under the Evidence Act cannot be admitted 
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in proceedings under S. 110. 12 A. L. J. 937, Foil. 

{Bafierji, J,) RaJNARAYAN PaNDEV v, KiNG-EM- 
PEROR. 101 1 C. 886= 25 A. L. J. 393 = 

8 L. B. A. Or. 53 = 7 A. I. Or. B. 353 = 
28 Or. L. J. 502= A. I. B. 1927 AIL 394. 

Suspicion. 

The evidence that a person was suspected of having 
committed murdeis is not a class of evidence which is 
admissible for the purpose of binding over that person 
under S. 110. 11 A. L. J. 461, Rel. on. {Bct 7 zerji^ 
/.) DIN Dayal z/. Emperor. 99 1.0.46 = 

28 Or. L. J. 8= A. I. B. 1927 All. 146. 
Weight of evidence 

The mere fact that some of the witnesses are per- j 
sons who have had commercial dealings with the 
appellants, and others are persons of the same class and 
position as the appellant, is not a sufficient giound to 
exclude their evidence in a case under S. 110 (^Fforde^ 
J,) SoHNA V Emperor. 97 i. o. 43= 

7 A. I. Or. B. 159 = 27 Or. L. J. 1067. 
Evidence of snbdantive offezice. 

Evidence going to show that a substantive offence 
had been committed, oi evidence which might possibly 
form the basis of a charge of a substantive offence need 
not necessarily be excluded in proceedings under S. 110 
and can form the basis of an order under S, 1 12 and a 
finding under S. 118. (1925 All. 250, Expl.) (^Boys and 
Banerji, //.) BUDHAN v. EmPEROR, 

88 I. 0. 362=47 All. 733 = 23 A. L. J. 507= 
26 Or. L. J. 1130 = 6 L. B. A. Or. 129 = 
A. I. B. 1925 All. 694. 

Acquittal of a particular charge. 

The fact that the accused person has been acquitted 
of a particular charge may diminish in many cases, and 
may even destroy wholly, the value of the evidence as 
to the allegations made against the accused in the case 
in which he was acquitted, but does not render it inad- 
missible. (^Boys and Banerji., //.) BUDHAN v. EM- 
PEROR. 88 I. 0. 362 = 47 All. 733 = 

23 A. L. J. 507=26 Or. L. J. 1130 = 
6 L, E. A. Or. 129 = A. I. B. 1925 All. 694. 

When the charge against the accused is that of 

being a habitual robber, the factsS that the accused 
gathered bad characters at his house does not go far 
enough to be in itself relevant. It would be necessaiy 
to show that these bad characters w-ere robbers, or were 
gathered there for the purpose of robbei 7 or theft. 
{JBoys and Banerji, //.) BUDHAN v. EMPEROR. 

88 1.0. 362 =47 All. 733 = 23 A, I*. J. 607= 
26 Cr.Ii.J. 1130= 6 L. R. A Or 129 = 
A.I.B. 1925 All. 694. 

— 'Opinzozi. 

If a witness is asked what the man^s character is, and 
he^ were to say that in the general opinion of the man’s 
neighbours the man is an habitual thief, that statement 
is ‘evidence of general repute* and if he were to say that 
he did not know what the neighbours in genez*al thought 
of the man, but his opinion was that the man was an 
habitual thief, that also would be admissible as evidence 
of the man’s character. Evidence of what is generally 
said of a man by his neighbours is a direct evidence of 
the fact in issue. 5 O. C. 203 and 10 O. C. 132, Foil. 
Admissibility of a witness’s answer depends upon the 
sub. tance of it, not upon its form. The real test is 
whether the answer shows what is the general reputa- 
tion of the man in question, and the opinion given by 
the witness nead not be the opinion of the entire com- 
munity but it must at least give the opinion of a con- 
siderable number of persons and not be merely a 
repitition of what one or two persons have said to the 

Cr; D.— 12 
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witness. {Gokarazi Nath, A. /. C.) KeWaL KISHORE 
V. King-Emperor. 89 1. 0. 147=12 O. L. J. 413= 
26 Or. L. J. 1283=29 O. 0. 44 = 
A. I. B. 1925 Oudh 478. 

■ -Tt is not an absolute rule of law’ that the repute 

under S. 110 should only be proved by immediate neigh- 
bours. The meaning of the w’ord ‘place’ necessarily 
varies with the circumstances of the case. But where the 
witnesses are living at a considerable distance from the 
accused the Court should satisfy itself thai the evidence 
is true. Evidence of witnesses sufficiently near is ad- 
missible. {Carr and Godfrey, J/.) EMPEROR v, PO' 
Yin. 85 1. 0. 368= 26 Or. L. J. 528 = 

4 Bur. L. J. 6 =2 Bang. 686 = 
A. I. B. 1925 Bang. 174„ 

— S. 110— Appeal. 

Ret n ah 

An order of retrial can be passed only in cases of 
appeal against a conviction. In an appeal from any 
other order the appellate Court can only alter or leverse 
such an order. A District Magistrate, therefore wffiile 
setting aside, on appeal, an order requiring a person to 
furnish security undei S. 110, cannot remand the case 
for a de ziovo trial, i.e., for fresh enquiry. {Zafar AH, 
J.) Chandan V. Emperor. 115 I. 0. 544= 

SO Cr. L. J. 491 = 30 P. L. E. 416 = 
12 A. I. Or. B. 273= A. I. B. 1929 Lab. 28. 
— S. 110 -Bail. 

Refusal of bail is contrary to the spirit of the 

provisions of Ch. 8. The object of this Chapter is to- 
prevent a suspect from committing offences and to allay 
public apprehensions, and that object is sufficiently 
attained by requiring him to find sureties. {Rupchafid 
Bilaram, A. J, Cf)" JATOI v. EMPEROR. 

96 1. 0. 391 = 20 S. L. B. 122 = 27 Or. L. J. 935 = 
A. I. R. 1926 Sind 288. 
— S. 110— Evidence of good character. 

Where a large body of apparently respectable 

witnesses of the neighbourhood testify to the good 
character of the accused as against meagre prosecution 
evidence or the evidence o^ police officers, an order de- 
manding secuiity is not justifiable. 37 P. W. R. 1910 
(Cr.), Foil. When as good witnesses come forwaid to 
state that a man’s reputation is good as those who state 
the contrary it cannot be said that his reputation is bad, 
unless there is something to corroborate the witnesses 
against him. 2 P. R. 1898, Cr., Foil. {Addison, /,) 
Kundan V. Emperor. 9 Lah. 133 = 

I 28 Or. L. J. 813 = 104 I. C, 253 = 

29 P. L. B. 368= A. I, B. 1928 Lah. 49. 

Where a number of witnesses who are considered 

to be respectable and reliable bv the Court have depos- 
ed that the accused are men of good character, this is 
quite sufficient to entitle them to an acquittal. {Dalah 
/. c.) Bahadur v . Emperor. 86 1. c. 370= 
26 Or. L. J, 530 = 27 O. 0. 327= 
A. I. B. 1926 Oudh 601. 

Refection of. 

The Court ought to pay particular attention to evi- 
dence adduced on behalf of the accused who speak of 
his good character; without substantial reasons it should 
not disbelieve such evidence, {Eukvant Sahay, J.) 
Ramalogan V. Emperor. 81 1. 0. 633= 

6 P. L. T. 166=2 Pat. I». B. Cr. 98 = 
25 Ox. Ii. J. 985=A. I. B. 1924 Pat. 600. 

Where proceedings under S. 110 are taken 

against a person and he is able to produce witnesses on 
his behalf to speak of 'his good character, the Court, 
ought to pay particular attention to such evidence. The 
Court should find substantial reason for not believing 
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the evidence before it makes an order. Powers given by Under S. 107, a Court is entitled to act upon a solemn 
the Code under S. 110 should be exercised with extreme and frte consent amounting to a plea of guilty given 
caution and with very great discretion. A person must before it by the person summoned. In such cases the 
be found upon evidence to have habitually committed or person summoned might waive the formal pioduction of 
attempted to commit offences before he could be bound evidence. A. I. R. 1924 All. 269, Appi. 
down to be of good behaviour. 31 1. C. 826, Foil. Obiter. — Under S. 110 the procedure is somewhat 

{JCulwant Sahay, /.) SHAIKH AMJA.D ALl v. KING- different, but the principles applicable are not necessarily 
Emperor. 75 I. 0. 723 = 5 P. L. T. 129= different. 34 Mad. 139 and 54 I. C. 784, Cons. {Walsh 

2 Pat. L. E.Cr. 79 = 25 Cr. L. J. 35= and Banerji, Jf ) EMPEROR v, KiSHAN NaRAIN. 

A. I. E. 1924 Pat. 498. 112 I. 0. 774= 30 Cr. L. J. 6 = 


— S. 110— Exercise af powers. I 

“* ’ Evidmce of substantive offence. 

The mere fact that there is an allegation of a substan- 
tive offence is no obstacle to the using of the evidence 
such as it is in regard to the commission of that offence 
in proceedings under S. llO. A. I. R. 1929 All. 813 
and A. I. R. 1925 All. 250, Overruled; A. I. R. 1925 
All. 694, Ref. {Boys and Young , JJ.) CHAN DAN z/. 
Emperor. 1930 A. L. J. 389 -= 31 Or. L. J. 627 = 
1930 Cr. 0. 442 = 124 1. 0. 40=52 All. 448 = 
A. I. E. 1930 All. 274. 

Isolated insiafice. 

An isolated instance of violence of a young zamindar 
on which no report was made would not be a sufficient 
cause for taking action against him under S. 110. 
(fWazir Hasan, C J. and Pullan, J.) JAI SiNGH z/. 
EmpekOR. 6 Luck. 36 = I. E. 1930 Oudh 373 = 
126 1. C. 501 = 31 Cr. L. J. 1020 = 
7 O. W. N. 493 = A. I. E. 1930 Oudh 357. 
What must be considered. 

But the existence of such convictions is not by itself 
sufficient to justify ordering the accused to furnish 
security. Weight must be given to a consideration of 
the period that has elapsed subsequent to the last of 
two convictions in order to see whether during that 
period the accused has apparently shown a disposition 
to conduct himself properly or whether there are indica 
tions that he has dm ing that period continued in his 
previor.s course, though he may not have actually 
brought himself within the clutches of the law. {^Boys 
and Sen, JJ.) EmperOR v. RaM LaL. 

116 I.C. 25=51 All. 663=1929 A. L. J. 361= 

10 L. E. A. Or. 66 = 11 A. I. Cr. E. 486= 
30 Or. L. J. 562= A. I. E. 1929 All. 273. 

Person undergoing sentience under S. 109, Cr. 

P, Code. 

Where a person resided within the jurisdiction of a 
Magistrate and habitually committed thefts and dispos- 
ed of stolen property within his jurisdiction, the mere 
fact that he absconded and was brought back to the 
jurisdiction of the Magistrate and that an order had 
meanwhile been passed by another Magistrate sentencing 
him to 12 months^ rigorous imprisonment in default of 
giving security on proceedings initiated under S. 109 
does not oust the jurisdiction of the former Magistrate 
to take action under S. 110. 46 Cal. 215 Ref. {Barlee, 
J. C. and Aston, A. J. C.) EMPEROR v. FaTF.H. 

23 S. L. E. 438 = 117 1. O. 777 = 1929 Cr. C. 335= 
30 Cr. L. J. 849= A. I. B. 1929 Siad 166. 
^Substantive offence. 

The legislature did not desire that the provisions of 
S. 110 should be applied to a person suspected of har- 
bouring dacoits, the intention being that such a man 
should be dealt with under the substantive portion of 
the Penal Code, i.e., S, 216-A. {Dalai, J.) Manni 
I^L Awasthi V. Emperor. 51 All. 469 = 

11 A. I. Or E. 250 = 10 L. R. A. Or. 34 = 
30 Or. L. J. 694?^U6 1. 0. 804=1929 A. L. J. 93= 

A.XE.1928AU.682. 

C^sent of accused. 


i 9 L. R. A. Cr. 39 =9 A. I. Or. E. 291 = 

26 A. L. J. 312 = 60 AU. 599 = 

1 A. I. R. 1928 All. 270 

Should not be used as a weapon in case substan- 
tive offence failing. 

In cases wffiere proceedings under S. 110 follow soon 
after a discharge or an acquittal, the Court, before pass- 
ing an order binding over the person proceeded against, 
must be satisfied that the proceeding under S, 110 was 
not instituted with a view to get him punished when the 
police had failed to secure his conviction for a substan- 
tive offence and, as such in such cases the Courts are 
called upon to scrutinise the evidence with the greatest 
care. But if, notwithstanding such a scrutiny of 
evidence, the Court comes to the conclusion that there 
is sufficient evidence to warrant an order demanding 
security, the Court is bound to pass such an order. 6 
A. L. J. 487, Folk {Iqbal Ahmed Jf) LaCHMAN v. 
Emperor. 8 L R. A. Or. 70=7 A I. Or. E. 482= 
102 I.C. 211=28 Or. L. 0. 615=A.I.E. 1927 All 473. 
Criminal irtfes. 

Person registered as member of criminal tribe may be 
proceeded against under S 110— Each case will depend 
on its own facts but as in such cases evidence of repute 
w’ill chiefly be of the fact of his being a member of the 
criminal tiibe, the evidence should be acted upon with 
great caution and scrutiny. {Muksrji and G. M. Roy, 
JJ.) Badu Mir V. Emperor. 64 Cal. 279= 

31 0. W. N, 165 = 44 0. L. J 314=99 I. C. 234= 
28 Cr. L. 3 106 = 7 A. I. Or. E. 243 = 
A. I. E. 1927 Cal. 213. 
Acquittal of substantive offence. 

Where in a case under S. 411, 1. P. Code, the accused 
is acquitted and immediately an order was passed against 
him under S. llO of the Cr, P. Code. 

Held, that he should not have been restricted under 
S, llO, Cr. P. Code, immediately after without a very 
strong case being made out against him. {Harrison, 
J.) ABDULLAH z/. Emperor. 26P. L. E. 789 = 
27 Cr. L. J. 190 = 91 1. 0. 1006 = 
A.I.E. 1926 Lah. 190. 

Burma Opium Act, S. 3. 

A person who earns his living in whole or in part by 
unlawful sale of opium, can be placed on security under 
S, 3, but an order of restriction cannot be passed under 
S. 7 on those grounds. 2 Rang, 61, Diss. from. {Carr 
and Duckworth, JJ.) EMPEROR v. NGA KYAW HLA. 

98 I. 0. 714=4 Rang. 123=6 Bur. L. J. 78 = 
27 Or. L. J. 1402= A. I. E. 1926 Bang. 182. 

It is hard on accused to put them on their trial 

under the Badmashi Chapter shortly after they are re- 
leased irom jail, since they have no sufficient opportu- 
nity toreforiu- {Kennedy, J.C. and Uupchand Bilaram, 
A.J.C.) Thanwor «/. Emperor. 19S. L.E. 176= 
26 Cr. L. J 1398=89 I. 0 710 = 
A. I. E, 1926 Sind 69. 

- • Acquitted of substantive offence of dacoity. 

There is no legal bar to a prosecution for bad liveli- 
hood of men acquitted of the substantive offence of 
dacoity, but in weigliing evidence such a matter is to be. 
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.taken into consideration as indicating the desire of the 
Police to get rid of the presence of such men from 
villages whether satisfactory evidence of their bad 
character be available or not. { Dalai ^ /, C.) BAHADUR 
7/. Emperor, 85 1, o. 370 = 27 O. o. 327 = 

26 Or. L. J. 530=A.I.B. 1926 OudliSOl. 

-Discharge of stthsianizve offence. 

Where a man has been arrested on a substantive 
.charge but released for the reason that that charge 
could not be sustained, a prosecution under S. 110 on 
the same evidence on which the charge for the substan- 
tive offence was founded or on evidence which arose as 
a natural sequel to the charge of the substantive offence 
is not desirable. But if the evidence in support of the • 
charge under S. 110 is antecedent to charge tor the sub- ' 
stantive offence and is wholly independent of it, the 
proceedings under S. llO are not illegal. (PVazzr Hasan^ 

A. /. c.) SiTAL Din V. The Kinu-Emperor. 

77 I. 0 302 = 25 Or. L. J. 366 = 

A. I. B. 1925 Oudli 49. 

■ '‘Considerations as to vigila7tce of folice. 

Though the Magistrate should take all precautions 
possible before ordering security to be furnished, if the 
evidence actually taken is sufficient to prove that the 
accused is a fit person to be placed on secuiity, that is 
all that the law requires. The Magistrate should not 
consider whether the police and village authorities could 
not ensure good behaviour on the part of the accused if 
they exeited themselves more in executing their duties. 
ifCarr and Godfrey, JJ.) EmperOR v. PO YlN. 

85 I. O. 368 = 26 Or. L. J. 528 = 4 Bur. L. J. 6 = 

2 Rang. 686= A. I. R, 1925 Rang. 174. 

The powers conferred by S. 110 ought not to be 

exercised unless the information is precise and the sub- 
sequent inquiry supports the information by evidence 
which is satisfactory . (^Rupchand Bilaram, A. /. C.) 
KHAIRO V. Emperor. 83 I. 0.337 = 19 S. L. R. 96 = 
25 Or. Ii. X 1377= A. I. E. 1925 Sind 204. 
Burma Opium Act, S.S. 

The effect of S. 3, Burma Opium Law Amendment 
Act is to introduce an additional ground on which S. 
110 of the Code can be applied. (May Oung, /.) 
Emperor v. nga Kyaung, 2 Rang 61= 

3 Bur. L. J. 17 = 81 1. O. 546 = 25 Or, L. J. 930= 
A. I. R. 1924 Rang. 244. 

— S. 110— Fresh Proceedings. 

Fresh evidence. 

Where the accused was run in under S 110 and was 
•discharged on a finding that the prosecution had entirely 
broken down and proceedings were again started against | 
him only seven months afterwards, under the same 
section. 

Held, that under these circumstances it was obviously 
the duty of the Courts to be very careful to see that 
there was suffiioient evidence of accused’s conduct after 
the conclusion of the previous proceedings to justify 
fresh proceedings being started against him after so 
short an interval {^Daniels, AJDf) ShaKUR v. KING- 
Emperor. 26 O. 0. 242= 73 1. O. 261= 

24 Or. L. J. 566= A. I. R. 1924 Oudh 84. 
— S. 110 —General r^utation. 

Tangible facts. 

The object of S.llO is to offer protection to the mem- 
bers of the public and is not intended to be an engine of 
oppression. The Courts below have got, in all cases 
coming up either under Ss. 108, 109 or 110, to pay strict 
regard to the question whether the evidence produced is 
legal evidence in the case on the question of repute. 
Nothing is more easy than to put forward a general 
charge against a certain person that he is a burglar and 
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thief. The said statement has got to be tested in the 
light of tangible facts and particulars, if there are any 
such facts to support the story. If there are no such 
facts, the evidence loses its value (Young and Sen, 
J/.) Emperor 7/. Kudua Bari 121 1.O. 559 = 
1930 Or. 0. 63 = 31 Or. L. J. 301 = 

A. I. R. 1930 AIL 37. 

In a case under S. 110, Cr. P. Code, the Court is 

not considering whether the accused person has or has 
not committed a specific offence but w’hether his general 
reputation is such that security should be taken for his 
good behaviour. When evidence is taken as to reputa- 
tion of bad behaviour, the Court cannot and should not 
exclude the reasons which induced the members of the 
comniunity to form a bad opinion of the accused person 
and if their opinion is based wholly or partly on the be- 
lief that the accused person committed a crime which 
had not been brought home, the court cannot rule out as 
inadmissible all evidence on which the belief of the 
witness is based. Meaning of general reputation indi' 
Gated. (Hasan, C ,J. and Pullan, ff) JAI SiNOH v- 
Emperor. 6 Luck 36 = 1. R. 1930 Oudh 373 = 
126 I 0. 501 = 31 Or. L.J. 1020 = 7 O.W.N. 493= 

A. I. R. 1930 Oudk 357. 

'Testing of evidence. 

The mere production of a string of witnesses, who say 
that an accused person’s, general repute is so and so, can 
carry very little weight unless some attempt has been 
made to show that he is a person in a position to know' 
the general repute, and there has been some reasonable 
attempt by the counsel for the accused or by the Court 
to check the value of the evidence. (Boys and Sen. //.) 
Emperor v. Ram Lal. 116 I. 0. 25=61 All 663= 
1929 A.L.J. 361 = 10 LR.A. Cr. 66= 
13 A. I. Cr. R. 486 = 30 Cr, L. J. 562= 
A. I. R. 1929 AIL 273. 

Evidence as to, 

A witness can come into Court and say “This man is 
by general repute an habitual thief.*' Whether this evi- 
dence is worth anything will depend upon his position, 
his partiality or impartiality and whether the defence 
have by cross-examination been able to show that the 
witness has no real grounds for saying that he has 
knowledge of the general reputation of the man in the 
dock. Such evidence of general repute does not offend 
against the rule against hearsay evidence. This is not 
hearsay. It is direct evidence given on the basis of the 
witness’s own knowledge of a fact, the fact that people 
are talking about this man in a certain way, the fact that 
he has such a general reputation. (Boys and Iqbal 
Ahmed. JJ.') EMPEROR v. BaBU RaM. 

8 L.R A. Cr. 163 = 8 A.I Or.R. 557 = 26 A.L, J. 99 = 

29 Cr. L. J. 92 = 106 I.C. 684=A.I.B. 1928 All. 1. 

Suspicion. 

The general reputation of a man is that which he 
bears among his fellow-townsmen and mere suspicion of 
complicity in this or that offence is not evidence of gen' 
eral reputation, A I.R. 1928 Lab. 49, Foil. (^Addison, 
J.) Ghulam Mahommad V. Emperor. 

113 I. 0. 909 = 30 Cr. L, X 220=12 A,I.Ox.R. 112. 
Mere suspicion of complicity in this or that iso- 
lated offence of general reputation. A man’s general 
reputation is that w’hich he bears amongst the fellow- 
townsmen or in the neighbourhood in which he lives. 
(^Addison, /.) KUNDAN v. EmpEROR. 9 Lall.lS3 = 
28 Or. L J. 813 = 104 I. O. 263=29 P.L.R. 368= 
A. I. R. 1928 Lah; 49. 
Good character. * 

The general r^utation of a man is that which 
bears amongst his fellow townsmen or in the n^gfahjcw 
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iiood in ■which he lives. Where such persons depose to 
good character of a man proceeded against under S. 110 
and there is no other evidence worth the name coming 
forth against him, he cannot be bound over under 
S, 110. {Addtson, /.) RahMaN v, ERIPEROR. 

110 I. c. 674-10 A.I.Cr. B. 529 = 29 P. L. B. 539= 

29 Cr. L. J. 738. 

Nature of emdence. 

In absence of strong evidence of repute which is of 
universal kind, order under S. 110 should not be 
passed. Evidence of an avowed enemy cannot be worth 
very much. (^Scott- Smithy y) Wali MUHAMMAD 

Khan v. Emperor. 25 Or. L. J. 808= 

81 1. 0. 344= A.I.B. 1925 Lah. 166. 

“Evidence of general repute’* means, ■with refer 

ence to a man’s character, evidence as to his general 
character founded on the general opinion of the neigh- 
bourhood in which he lives. Such evidence need not 
show that such general opinion is based on the personal 
kno'v\dedge of the man by his neighbours generally nor 
that such general opinion has been publicly expressed by 
the neighbours. {Gokara7i jVatk, A. J. Cf) KewaL 
Kishore V. KING -Emperor. 89 1. 0. 147= 

12 O.L.J. 413 = 26 Cr, L. J. 1283 = 29 0.0. 44= 
A. I. E. 1925 Oudh 473. 

A man’s general reputation is the reputation 

W'hich he bears in the place in which he lives among the 
inhabitants of that place. Though this definition may 
be accepted as correct in the great majority of cases it 
can hai dly be recognised as conclusive. {Carr and 
Godfrey, JJ.) EMPEROR v, PO YiN. 85 I. C. 368 = 
26Cr.L.J.528=4Bur.L.J. 6 = 2 Bang. 686 = 
A.I.B. 1925 Bang. 174. 
—Nature of tlie evidence of. 

The rule, that in order to satisfy himself that an ac- 
cused’s general repute is that of an habitual offender of 
one of the types mentioned, a Magistrate should require 
more evidence than that of policemen and village autho- 
rities, is not a rule of law and a Magistrate must, in each 
case, weigh the evidence and decide as to its sufficiency. 
2 L.B.H. 166, Ref. & Expl. {May Oung, /.) NGA Pan 
Yin V. Emperor. 76 I. C. 709 = 2 Bur, h. J. 163= 

1 Bang. 447= 25 Or. L. J. 245= 
A. I. B. 1924 Bang. 22 
— S. 110— Habitual offender. 

Previous order under S. 110, Cr,P, Code 

The fact that a person has been bound over previous- 
ly under S. 110, may be stated and proved as one of the 
grounds on which the witnesses to general repute believe 
. the accused to be a habitual offender. The value to be 
attached to the proof of a previous order under S. 110, 
is, of course, a question for the Court to consider. {Ash- 
tvorik, and King, JJ.) EMPEROR v. KUMERA. 

61 AU. 275= 1929 Or. C. 346 = 125 1.C 19= 
31 Or- L. J. 755= A. I. B. 1929 All. 650. 
Who tsJ 

Habit has to be proved by an aggregate of facts and 
it would be straining the provisions of S. 110, if it were 
to be held that a man being suspected mainly by the 
police in four thefts after he had been acquitted on a 
charge of theft amounted to sufficient evidence of habit. 
{Broadway, J.) RaHMAN v . EmPEROR. 109 I.C. 510 = 

10A.I.Cr.B. 355 = 10 Ii.Ii.J.3i7= 29 Cr.L. J. 674. 
— Meaning of. 

The word ‘’habit” implies a tendency or capacity re- 
sulting from the frequent repetition of the same acts. 
The words “by habit” and “habitually” imply frequent 
practice or use. The words have been used in S. 110 in 
the sense of depravity of character as evidenced by the 
frequent repetition or commission of offences mentioned 
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in the section. {Jwala Prasad, J.) BHUBANESHWAR 
KUAR V. king-Emperor. 6 Pat. 1 = 

28 Or. L. jr. 359 = 100 I. 0. 967=8 P.L.T. 335 = 
A.I.B. 1927 Pat. 126. 

Dangerous to society. 

Where certain persons have executed an agreement 
between themselves and rightly or wrongly they believe 
that the agreement is a valid agreement and if in enfor- 
cing the same in an improper way they commit offences, 
thej? cannot be said to have acquired the habit of com- 
mitting those offences or that they were habitually 
offenders so as to bring them within the purview of 
Cls, {a) to {e) of S. 110. But where the course of their 
conduct shows that they have become desperate and dan- 
gerous and therefore it is not safe to let them wander 
about at large, they can be bound down to be of good 
behaviour under Cl. (/). {Jwala Prasad, J.) BHUBA- 
NESHWAR Kuar V. King-Emperor. 6 Pat. i = 
28 Cr. L.J. 359 = 100 1. 0. 967= 8 P.L T. 335 = 
A.I.B, 1927 Pat. 126. 

Guilty of substantive offence. 

Sec. 110 does not provide for any person being called 
upon to furnish security on the ground that he was by 
habit a dacoit and belonged to a gang of dacoits. Being 
a member of a gang of dacoits is a definite offence de-^ 
fined and punishable under the Penal Code and it can- 
not be permitted that instead of the specific charge be- 
ing tried in a proper Court on a proper evidence, the 
person should be indirectly punished by proceedings 
under the preventive sections. {Mukerji, y.) Ram 
PRASAD V. Emperor. 23 A.L.J. 18= 

26 Or. L.J. 746=6 L. B. A. Or. 45 = 86 I. 0. 282 = 
A.I.B. 1925 All. 250. 

— - M eaning of. 

The word “habit” means persistence in doing an act, 
a fact which is capable of proof by adducing evidence 
of the commission of a number of similar acts. “Habi- 
tually” must be taken to mean repeatedly or persistently. 
{Kotval, A.J.C.) Local Government v. Hanmant 
RAO. 76 I. 0. 764 = 25 Or ,L J. 60 = 

A.I.B. 1924 Nag. 19. 
— S. 110— Insufficient evidence. 

Belief of prosecution witnesses of accused being 

man of desperate and dangerous character based upon 
suspicion that accused committed crime and certain acts 
of oppiession — But Court holding suspicion not proved 
and acts of violence only youthful frolics — Many other 
persons including accused’s tenants deposing to his being 
peaceful citizen and good landlord — Court should not 
demand security. {Wazir Nasan, C.J. and Pullan, J.y 
Jai Singh 7/. Emperor. 6 Luck. 36= 

I. E. 1930 Oudb 373 = 7 O.W.N. 493 = 126 I.O. 501 = 
31 Or. L. J 1020= A. I. B 1930 Oudk 357. 

An order under S. 110 cannot be maintained 

unless the record upon which the order is passed is such 
that it proves conclusively the charge read out to the 
accused person under that section. {Banerji, /.) DIN 
Dayal V. Emperor. 99 1. 0. 40= 

28 Or. L. J. 8 = A.I.B 1927 AU. 146. 

S. 110 provides six categories of cases within one 

or more of which the offender’s case must come in order 
that a penalty may be imposed in accordance with that 
section. When a person is sought to be proceeded 
against under this section ic must be made clear as to- 
■which sub-section he is charged. It is not enough merely 
to assert that he is a person of ciiminal tendencies or 
that he is suspected of having committed certain crimes 
or to charge him generally with having committed an 
offence under S. 110. Moreover, the evidence must prove 
the accused person to come within one or more of the 
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lescijptions set out in the section. General evidence of 
he accused’s bad character and of his association with 
)eople of bad character does not bring his case within 
ihe provisions of S. 110. Evidence of general ill-repute 
is not sufficient to base an order under S. llO, nor can 
the accused person be condemned upon suspicion. 
{Fforde, /.) SOHAN SiNGH v. EMPEROR 

26 Or. L. J. 1377 = 89 I 0. 513= 
A. I. B. 1926 Lah. 45. 

Prosecution witnesses enemies of accused. 

Where the prosecution witnesses were mosty enemies 
'Of the accused and they were men of influence so as to 
procure a large num ber of people to speak as to the 
,general bad character of the accused. 

Held, the accused should not be convicted on such 
evidence especially when there was a large number of 
persons who deposed to his good character. (Dalai, A. 
J. C.) Gur Dayal zf. Emperor. 83 I. C. 659 = 
26 Or. Ii J, 99 = AI.B. 1925 Oudh 277. 

Evidence to prove the charge against the accused 

’under S. 110, Cls. {a) (^d) and (/) should not be vague, 
general and of hearsay character. (Jwala Prasad, 
J.) Deodhari Pandey V, Emperor. 86 1. 0. 274= 
6 P.L.T. 810=1925 P. H. 0. 0. 6 = 
26 Or. h, J. 738= A, 1. B. 1925 Pat. 131. 

Private kuoivledge of Magistrate, 

private knowledge of a Magistrate is not in itself sub- 
stantive evidence which may be used against the accused, 
but it is a form of check which the trial Court may 
’legitimately use in order to test the nature of the evidence 
'With which it has to deal, and to negative, for example, 
•a sugggestion that the police investigation has been 
unfair. A finding for example that “ inquiries about 
the accused satisfy me that he is a badmash,” would be 
• objectionable, but •* the result of my inquiries in the 
'neighbourhood, so far as they appear in the case of this 
.accused tend to show that the case against him has not 
been got up without reason,” w'ould be quite legitimate. 
-23 All. 596, E.xpl. (Walsh, J.) Darbari SinGH v. 
Emperor. 81 1. 0. 269= 45 All. 749= 

25 Or. L. J. 781 = A. I. R. 1924 All. 451. 

O ffence for which accused was not charged. 
Evidence showing that the applicant took part in a 
‘dacoity, that he was actually arrested in connection with 
the dacoity but the police considered the evidence 
against him of so little value that he was released under 
S. 169 of Cr. P. C. without even being placed before the 
‘Court, is totally insufficient for binding the accused over 
-on a charge of being a bad character. (Daniels, J',') 
JHANDOO Singh v, King-Emperor. 75 1 c. 733= 
4 1.. R. A. Cr. 216 = 25 Or. L. J, 45= 
A.I.B. 1924 All. 142. 

V ague, 

Where the only evidence against the applicant was 
•that the applicant was a thief and the neighbourhood 
believed in such a rumour, but there was no evidence as 
to w'ho the applicant’s associates were, what were his 
means of subsistence or whether increase of thefts 
synchronised with his appearance in any particular 
locality. 

Held, that an order against the applicant was not 
Justified. (Dalai, A, J, C.) RaGHU DETTA v, Em- 
PEROR. 74 1.C. 535 = 24 Cr. L. J. 791 = 

A. I. B. 1924 Oudh 187. 

^ Instancs of mere suspicion are not sufficient in 

order to bind down a person to be of good behaviour 
under S. 110. The evidence in such a case must be 
-evidence by which the petitioner is proved to have been 
concerned or some direct evidence to establish the com- 
’:plicity of the petitioner in such cases. The evidence 
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ought to be of such a nature as to lead to a reasonable 
and definite ground for coming to the conclusion that 
the petitioner is a habitual offender. (Kulwant Sakay, 
J.) Shaikh amjad ali v. King- Emperor. 

761. 0.723 = 5 P.L. T. 129 = 2Pat. L.B.0r.79= 
25 Or. L. J. 35 = A. I. B. 1924 Pat. 498. 

— S. 110— Intention. 

Sec. 110 is intended to put a curb upon the acti- 
vities of persons w'ho set the ball of discord in motion 
and try to create or foment dissensions between man and 
man or between one community and another in matters 
which result in or have a tendency to result in breach of 
peace. (Sen, J ) ALAYAR KHAN v, EMPEROR. 

I. E. 1930 All. 17=120 1. 0. 193 = 31 Cr. L. J. 1= 
1930 Cr. 0. 39 = 1930 A. L. J. 254= 
A. I. B. 1930 All. 23. 

What S. 110 desires to guard against is the free- 
dom of a dangerous man without security and not 
freedom entirely. (Dalai, /.) BENI SiNG z/. EMPEROR. 
117 I. 0. 346= 10 L.B.A. Or. 99 = 30 Or.L.J. 766= 
12 A. I. Or. B. 72=1929 Cr. 0. 174= 
A. I. B. 1929 All, 608. 

— S. 110— Joint trial. 

Joint inquiries under S. Il7 are not illegal even 

where part of the inquiry is under Cl. (f), S. llO. The 
evidence of reputation admitted against the several 
persons should of course not be against each accused 
separately but against them all together. A. I. R. 1925 
Mad. 189 and 27 Cal. 781, Not Foil.; A.I.R. 1923 Cal. 
35, Rel. on. (Pandalai, /,) APPASAMY MUDALI, In re, 
54 Mad. 334 = 128 I. 0. 449 = 1930 M. W. N. 1045= 
1930 Cr. 0. 1149 = 32 M. L. W. 743= 
A. I. R. 1930 Mad. 873=69 M. L. J. 863. 

Where action is also taken under cl, (f). 

Joint trial must be condemned as prejudicial to the 
accused, where proceedings are taken against the accused 
not only for conduct coming wlihin S. 110, Cls. (d) and 
(e) but also under Cl. (f) for the reason that they are so 
desperate and dangerous as to make their being at large 
without security hazardous to the community, and where 
the accused are tried jointly and evidence pertaining 
exclusively to the nefarious acts of each of the accused is 
let in addition to the evidence as to the events in which 
it is alleged that they are associated together and the 
Magistrate passes an order against them on a considera- 
tion of the entire evidence thus introduced into the 
record against all the accused. (Madhavan Hair, /,) 
KUTl'I GOUNDAN, In re, 86 I. C. 49 = 

26 Or. L. J. 673 = 47 M.L. J. 689 = 
1925 M. W. N. 57 = A. I. B. 1925 Mad. 189. 

Committing violence jointly. 

Where there is evidence of joint acts committed by 
the two accused and some of the evidence applies to one 
and some to the other, the joint trial of the two accused 
under S 110 is not illegal. A, I- R. 1923 All. 35, Expl. 
(Baker, J. C,) ShaMSUDDIN v, EmperOR. 

88 1. 0. 282=^26 Or. L. J. 1114= 
A. I. B. 1926 Nag. 381.. 

~ -^’ ^ ~* - 'When can he allowed. 

It is very hard, to any set of defendants to charge 
them together, unless the whole of the evidence against 
all of them is precisely the same and they are to be dealt 
with on the same facts, and compel them to fight each 
his own individual battle during a prolonged enquiry, a 
great deal of which concerns for the moment only one 
out of the general body. (Walsh, /.) ANGNOO SiNGH 
Emperor. 71 1. 0. 865= 20 A- L- J.'8S1= 

45 All. 109=24 Or. L. J. 267= A. L fc. 19^ AH -36. 
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— S. 110— Jurisdiction. 

■ Date of report. 

Person proceeded against under S. llO at Barisal was 
in a jail in Calcutta on the date of the making of report 
against him by the police, on which report the inquiry 
was founded. 

Held, that the persons proceeded against being out- 
side the local limits of the juiisdiction of the Magistrate 
of Barisal he had no jurisdiction to hold the proceedings. 
(C. C. Ghose and Garhck, //.) SatiNDRa NatH 
Sen V. Emperor. ill I. C. 394=48 0 L.J. 143= 
29 Or. L. J. 842 = 11 A. I, Cr. R. 202. 

Permanent reside^tce. 

There is nothing in S. 110 to support the plea that 
the person complained against should be a permanent 
resident within the jurisdiction of the Magistrate in 
whose Court proceedings are taken. (36 Mad. 96, Foil.) 
{Kincaid, J. C.) GHULAM KaDIR v. EMPEROR. 

98 I. C. 109 = 20 S. L.R. 310 = 27 Cr L. J. 1261 = 
A. I. K. 1927 Sind 59. 

Conveni ence. 

The fact that it would be incnnvenient for the person 
against whom proceedings have been started under 
S. 110 to summon witnesses from the place of his resi- 
dence is no ground for transferring the case to the 
Court within whose juiisdiction such a person resides. 
(14 A.L.J. 1074, Rel. on.) {Kincaid, J.C.) GhuLAM 
Kadir V. Emperor. 98 LO. 109=20 S.L.R. 310= 
27 Cr. L.J. 1261= A.I.E. 1927 Sind 59. 
— S. 110— Notice. 

Specific offe?ice. 

When charge in the notice under S. 110 amounts to 
definite and specific offenc*^, preventive sections could 
not be used. A. X. R. 1925 All. 250, Foil. ; A. X. R. 
1925 All. 694, Ref. KYoung, J.) RaM RUP BhaR v. 
Emperor. 119 1. C. 57i=l0 L.R.A. Or. 127= 
1929 A. L. J. 981 = 30 Cr. L. J. 1086 = 
12 A.I. Cr. E. 208 = 1929 Cr. C. 449 = 
A. I. R. 1929 All. 813 
— That “ you possess a bad reputation in the vici- 
nity of your village ’* is not a proper notice under S. 110 

and cannot be said to be the basis of an order under 
this preventive section. (Young, /.) RAM RUP BhaR 
Emperor. 119 1.C. 571= 10 L.R.A. Or. 127= 
1929 A.L.J. 981 = 30 Cr. L J. 1086 = 
12 A. I. Cr. R. 208 = 1929 Cr, 0. 449 = 
A.I.R. 1929 All, 813. 
T hat you “ have only a nominal means of liveli- 
hood except the proceeds of theft and burglary ” is not 
a proper notice under S. 110. (Young, /.) RAM RUP 
Bhar V. Emperor. il9 i.c. 671= 

10 L. R. A. Or. 127 = 1929 A.L J. 981= ' 
30 Cr. L J. 1086 = 12 A.I. Cr. R, 208= 
1929 Or. 0. 449=A.I,R. 1929 All. 813. 

That you “ have been stron^y suspected to have 

committed the follovsing burglaiies” cannot be the 
ground of proceedings under S. llO. A. I. R. 1928 
All. 351, Foil. (Young, /.) RAM RUP BhaR v. 
Emperor. 119 I.C. 571= 10 L R.a. Or, 127= 
1929 A.L. J. 981 = SO Cr. L.J. 1086 = 
12 A. I, Or. R, 208 = 1929 Cr. 0. 449 = 
A. I. R. 1929 AU. 813. 

A joint notice to show cause to more than one 

, person is undesirable. (Boye and Sen, //.) EMPEROR 
Ram Lal. 116 I, 0. 25=51 All. 663= 

1929 A. L. J. 361 = 10 L R A. Cr . 66 

11 A. I. Cr. R. 486 = 30 Or. L. J. 662= 

A.I.R. 1929 All. 273. 

—“—Essentials of. 

Merely informing an accused person that he tvas sus- 
pected tb be a habitual thief is not sufiicient notice 
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under S. 112 of the Code. There must be something 
in the nature of an indictment or charge containing sub- 
stantial particulars indicating the grounds upon which 
the police have given information to the Magistrate. 
Accused were arrested as suspected habitual thieves. 
The Magistrate fixed a date for the production of evi- 
dence with the object of issuing a notice under S. 112 
On the date fixed, after hearing prosecution evidence, he 
at once called uoon the accused to enter upon their de- 
fence to a charge under S. 110, held, the piocedure was 
bad and the proceedings must be set aside. It is only 
after the Magistrate has made the order required by 
S. 112 which is really a notice in writing that the actual 
hearing under S. 110 can by law take place at all. 
(jfYalsh, J.) Raj Bansi V. Emperor. 

60 I.C. 420 = 42 All. 646 = 18 A.L J. 673 = 
22 Cr. L. J. 228 = L R. 1 All. 182 (Cr.). 
— S. 110— Procedure. 

.S'. 256 applies to cases under S. llO. 

S. 256 is applicable to inquiry into cases under S, 110, 
so far as practicable. (A. I. R. 1927 All. 660, Foil.) 
(Boys and Young J/,) C HAND AN tj, EmPEROR. 

1930 A. L. J. 389=31 Cr. L. J. 627= 
124 I.C. 40= 1930 Or. O. 442= 52 All. 448 = 
A I.R. 1930 All. 274. 

i". 254 and S. 256, Cr. P Code. 

There is no reason why Ss. 254 and 255 should not 
be applied to an enquiry under S. 117, except in so far 
as the framing of a charge and the reading of it to the 
accused is concerned ; in other words, at any stage of 
the prosecution the Magistrate, if he is prima facie 
satisfied that theie is a case against the accused, may 
interrupt the proceedings for the purpose of asking the 
accused whether he pleads guilty or whether he has any 
defence to make. When the stage is reached of asking 
the accused whether he wishes to plead guilty or to 
defend, the accused must be allowed an opportunity of 
cross-examining any witnesses w’hom he desires to cross- 
examine. (Boys. J.) TIRLOK v. EMPEROR. 

104 1. C. 232-= 25 A. L. J. 749 = 8 A. I. Cr. R. 183= 

8 L. B. A. Cr. 122=28 Cr. L. J. 792= 
A, I. R. 1927 All. 660. 

Further cross-examination. 

A person proceeded against under S. 11 0 has no right 
to further cross-examine the prosecution witnesses under 
S. 256. (1 P. R. 1916, Cr.; 35 Cal. 243, Foil.) (Shadi 
Lal, C, J.) BijA ti. Emperor. 99 I.C. 1039 = 

8 Lali. 265=28 P. L. R. 438=28 Cr. L.J. 239 = 

I A.l.R. 1927 Lab. 470. 

What the notice should contain — Meagre infor- 
mation. 

It is not necessary to state more than will show the 
person against whom proceedings are taken the 
particular sub-section on which the Court proposes to 
proceed against him. The order need not show the 
nature of the case against him. If, for example, a 
Magistrate receives information from a police-officer, 
that a certain person is an habitual thief, the Magistrate 
has a right to proceed to the next stage and issue a. 
notice to him. He may be unwise in taking such ac- 
tion without carefully checking that information ; but 
he has a legal right to take such an action ; and if his 
information is meagre, the substance of his information 
would be meagre. Nevertheless, it is sufiicient for him 
to state it to make an order under S. 112 legal. If he 
has taken action on insufficient information, the proceed- 
ings may, on the evidence, be found to have been with- 
out justification ; no ill-results will follow from the 
adoption of this view, and irregularity, if any, is curable 
under S. 537. (A. I. R. 1926 All. 759 and 42 All. 646, 
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Diss from.) (^Stuart ^ C. J, and Wazir Hasan^ J.) 
Emperor v. Ram Ghulam. 103 I. 0. 792== 

2 Luck. 157-28 Cr.L.J. 744=8 A.I.Cr.E. 394= 

6 0 W.N. 1202= A. I. E 1927 Oudh 306. 
The provisions of S. 190 do not apply to pro- 
ceedings taken under S. 110 by a Magistrate upon 
information received from any person other than a 
police-officer. (27 All. 172, Foil.) {Kincaid, J.C.) 
Mahomed ALLY v. Emperor. 98 1, c, 128= 

27 Or. L. jr. 1280 = 20 S. L E. 291 = 
A, I. E. 1927 Sind 77. 

Enquiry, 

In principle there is no distinction between trials 
under S, 107 and tiials under S. 110. In either case 
it is the duty of the Magistrate to hold an enquiry of 
the offence and not to bind an accused person merely 
because he agrees to fuinish securiiy. 37 All. 30; 54 
I. C. 411 and 54 1. C. 784, Foil. {Sidatman, J ) 
Ramcharan V, Emperor. ^ 92 1. C. 882= 

24 A. L. J. 317-7 L. E. A. Cr. 54 = 
27 Cr. L.J. 370 = A. I. E. 1926 All. 614. 

- -‘ I ssue of warrant. 

A Magistrate holding an inquiry under S. 110 derives i 
jurisdiction to issue a warrant against a suspect only 
after he has passed an cider under S. 112, and after he 
has satisfied himself that there is leasonto fear the 
commission of a breach of the peace, and such breach 
of peace cannot be prevented otherwise than by the im- 
mediate arrest of the suspect. {Rnpchand Bilaram, A. 
/. c.) Jatoi V. Emperor. 96 1. 0. 39i = 

20 S. L. E. 122 = 27 Cr. L. J. 935 = 
A. I. E. 1926 Sind 288. 

■ - Opportunity to defend, 

A suspect is as much, if not more, entitled as a 
matter of right as any other person accused of a sub- 
stantive offence to have a reasonable opportunity afford- 
ed to him of defending himself. {Rupihand Bilaram^ 
A. J.C.) Jatoi v. Emperor. 96 1. 0. 391 = 

20 S. L.B. 122 = 27 Cr. L. J. 936 = 
A. I. E. 1926 Sind 288. 

Reasons for arrest. 

If it is intended that the police-officer should arrest a 
man wiih a view of taking proceedings under S. 110, it 
is strictly and specially necessary that he should specify 
one of the clauses given in S. 55, although it may be 
for the cause so stated that he intend.s to proceed under 
S. 110. {Kincaid^ J. C. and Kennedy, A, J, C.) 
Hardayal Singh v. Emperor. 94 1. C. 404= 
20 S, L. E. 85=»27 Cr. L. J. 628 = 
A. I. E. 1926 Sind 190. 

Local enquiry. 

Though local inquiry i& most appropriate where pro- 
ceedings under S. 1 lO shall be instituted it is entirely 
out of place when the accused are brought before the 
Court; Once the accused are before the Court the case 
must be dedded on the evidence alone. But where the 
Magistrate merely used his enquiries to confirm the re. 
suit at which he had arrived on a consideration of the 
evidence. 

Held, that though the cour.se taken by the Magis- 
trate was irregular, yet it was not sufficient ground for 
setting aside the whole proceedings and directing a re- 
trial. {Daniels, J C.) RaM PaRGAT v. EMPEROR. 

881 0.461 = 12 0. L.J. 341= 
2 O. W. N. 350 = 26 Or. L. J. 1149= 
A. I. B. 1925 Ouaix 441. 
’^Amount and terms of the bond. 

In so far as an order does not state the amount of 
the bond to be executed, or the term for which the bond 
is to be in force, as required under the provisions o£ S- 
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112 of the Cr. P. Code the order is not a proper one for 
the purpose of S. 110, Cl {f) of the Cr. P. Code. {Len- 
taigne, J.) PaRSODAN v. EMPEROR. 85 I. C. 33 = 
26 Or. L. J. 417 = 2 Eang. 624= 
A. I. E. 1925 Eang. 69. 
-First order and finding. 

Magistrate ought to do their best to see that the fiist 
order does actually contain the substance of the infor- 
mation received by them, no less and no more. The 
next thing is that the finding on enquiry should con- 
form to the first order which in its turn should conform 
to the information received by the Magistrate. Devia- 
tion from this procedure is likely to gravely prejudice 
the position of the accused and the order passed against 
him calling on him to furnish security wtH be set aside 
if such prejudice has occurred. {Kennedy, J.C. and 
Rupckand Bilaram, A. J. C.) SULTAN KHAN v. 
Emperor. 86 1. 0. 351 = 19 S. L. E. 332= 

26 Or. L. J. 767=A. I. E. 1925 Sind 236. 
6’. 342, Cr. P Code. 

Where it was found that the omission to formally 
examine, after close of prosecution and before defence, 
the person called upon to furnish security had not preju- 
diced him, held, that the omission is only an irregularity 
cuiable under S. 537. 50 Cal. 223, not Foil. {C. (7. 
Chose and Cuming, JJ.) BlNODE BehaRI NaTH v. 
Emperor. 81 1. o. 909 = 50 Cal. 985= 

25 Cr. L. J. 1085= A. I. E. 1924 Cal. 392. 
— S. 110— Eevisjon. 

Considerations by High Court. 

The High Court is not a Court of appeal in cases 
under S. 110, and if it is satisfied that the Courts below 
have approached the consideration of the evidence in a 
fair W'ay having regard to the interests not only of the 
prosecution but also of the accused, it ls not called upon 
in revisions against orders passed under S. 110 to weigh 
the evidence given on behalf of one side or the other, 
A. I. R. 1922 Oudh 26, Foil. But at the same time 
before affirming an order demanding security, High 
Court is to be satisfied that the evidence in the case was- 
of a character which made it imperative in the interests- 
of public security to pass an order under S. 118. (6 A.L. 
J. 487, Foil.) {Iqbal Ahmad, J.) LaCHMAN v. Em- 
PEROR. 8 L. E. A. Cr. 70=7 A. I. Cr.E. 482= 
28 Cr. L. J. 615 = 102 I. 0 211 = 
A. I. E. 1927 All. 473. 

Section ought to be administered with scrupulous 

care— High Court will look into the record only when 
there is something unusual. {Banerfi, J.) RaJ NaRa- 
yan Pandey V, Emperor. loi i. c. 886= 

25 A. L J. 393 = 8 L. B. A. Cr. 63= 
7 A. I. Cr. B. 353 = 28 Cr. L. J. 502= 
A. I. E. 1927 All. 384. 
Ss. 112 and 115 7i0t complied with. 

An order oassed against an accused in the proceedings- 
under S. llO cannot be set aside by High Court bn the- 
ground that the provisions of Ss. 112 and 115 were not 
strictly complied with, w’here it appears that th« accused 
is sufficiently informed as to the allegation against him. 
(Martineatf, J.) DAYA RAM v. EMPEROr. 

27 Cr.L.J. 576 = 94 1 0 143 = 
A. I. B, 1926 Lali. 366. 
'Fair consideration of the case. 

The High Court is not a Court of appeal in cases- 
under - S. 110 and the duty of the High Court is not to 
weigh the evidence given, on behalf of one side or the- 
other, but only to see whether the Court below had 
approached the consideratidn of the case in a fair wayV 
having regard to the interest rtot only of the prosjocutii!^ 
but also of the accused. ' 13 A . L. J. 1046 and' ;?4 
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225, Rel. on. (^Gokatan Noth, A. /. C.) Kev/aL 
KISHORE V, Kir^G-EMPEROR. 89 I. 0. 147 = 

12 O. L. J. 413=26 Or. L. J. 1283= 29 O. 0. 44= 
A. 1. R. 1925 Oudh 473. 

What prosecution evidence should be. 

Although it is very difficult in revision to interfere 
in cases under S. 110 still the Court must be satisfied 
that the prosecution evidence is of such a character that 
it will reasonably support the inference that it is neces- 
sary in the interest of public security to send the person 
to prison or bind him down. {Ryves, J.) ALIM-UD- 
DiN V. Emperor. 82 I.C. 36 = 22 A. L. J. 678= 
5L.R. A. Or. 97 = 26 Or. L. J. 1172= 
A. I. R. 1924 All. 569. 

Considerations which will induce the High Court 

to quash the order. 

The High Court is not in criminal cases a Court of 
appeal, but it is its duty to endeavour to w’ejgh the evi- 
dence and to see whether the case has been fairly con- 
sidered from the point of ‘ view of the defendant. 
Secondly, if the evidence for the defence is equally good 
as that for the prosecution, the High Court may quash 
the order in revision. Thirdly, witnesses, who volun- 
tarily come forward whether as friends or associates of 
the accused to give them a good character, must not 
be brushed aside, unless they are disa'edited as regards 
their good faith and honesty, just as witnesses in any 
other proceeding must be discredited before they aie 
rejected by the tribunal. Fourthly, evidence of general 
repute by persons who have no peisonal knowledge of 
the accused and know' nothing of his business and cir- 
cumstances, is not sufficient to justify an order and last- 
ly vague repetition unaccompanied by direct evidence 
personally affecting each accused person or accompanied 
by direct evidence which breaks down, is not sufficient 
in itself to justify an order. {IValsh, J.) ANGNOO 
Singh v. Emperor. 71 1. C. 865= 

20 A, L. J. 881 = 45 All. 109 = 24 Or. L, J. 257= 
A. I. R. 1923 All. 36. 

— S. 110— Scope. 

Solitary confinement cannot be awarded for 

failure to furnish security under S. 110, Cr P. C. (5*2/- 
Jaiman, /,) EmPEROR u, PhaKKAR. 102 I. 0. 342 = 
8 L. R. A. Or. 74 =7 A. I. Or. R. 516 = 
28 Cr. L. J. 534= A. I. R. 1927 All. 472. 
-S. 110— Surety. 

.■■ ■I Xwo bonds executed. 

A bond to be of good behaviour can be forfeited on 
a conviction of the person bound down, under S. 323 
or 325, Penal Code. (6 P. R. I9l5 (Cr.) and 10 P. R. 
•(Cr.) 1915, Foil.) But where tw'O bonds have been exe- 
cuted one by the accused and the other by his surety, 
only one of the two can be forfeited and not both. (26 
P. R. (Cr.) 1894, Foil.) {Moti Sagar, /.) EMPEROR 
ABDUL AZI2:. 81 1. 0. 955 = 4 Lah, 462 = 

25 Or. L. J. 1131= A. I. B. 1924 Itali. 262. 
— — Acceptance of. 

- Where a surety for good behaviour w'as not accepted 
on the ground that he had already stood surety for some 
other man, held that that ground is clearly insufficient. 
{Xanhaiya Lai, J.C,) GhiSa v. EmperOR. 

73 1. 0. 53-24 Or. Ii J. 517= 
A J.R 1824 OudE 132. 

— S. 110— Suspicion. 

When sufficient. 

Evidence as to mere suspicion on particular isolated 
occasions is not sufficient evidence at all for the purposes 
of a case under S. 110, Cr. P. Code. What is necessary 
is evidence to prove that the man is by habit a thief. 
Evidence "^^an no doubt be led of his general reputation 
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about the matter and that he was suspected in a 
particular case by a particular person or the police, of 
having committed a theft But there must be a 
large number of cases bef 01 e it can be held to be prov- 
ed on this evidence alone that he is by habit a thief. 
{Dahp Singh, J.) Lilu v. EMPEROR. 

I. R. 1930 Lah. 893 = 32 Cr. L. J. 62 = 127 I.O. 861 = 
1930 Cr. 0. 393=A.I.B. 1930 Lah. 345. 

“ Suspicion ” is worthless and inadmissible to 

support an order under S. 110 unless supported by good 
leasons and then it is the reasons and the facts on W’hich 
the suspicion is based, and not the suspicion, to which 
only weight can be given. (Soys, J,') DaIXE SlNGH 
V, Emperor. 116 I. 0. 801 = 10 L. E. A. Or. 106 = 
1929 Or. 0. 174 = 30 Cr. L. J. 693= 
1929 A. L. J. 938 = 12 A. I. Cr. B. 114 = 
A.I.R. 1929 All. 599. 

The suspicions of a witness that a particular 

man committed, either singly or with others, a theft in 
his bouse is w’holly inadmissible in a proceeding under 
S. 110. In this respect a police officer stands in no 
stronger position than any other witness. {Boys and 
Sen, JJ,) KMPRROR v. RAM LAL. 

116 I. 0. 25 = 51 All. 663 = 1929 A. L. J. 361 = 
10 L. R. A. Cr 66 = 11 A. I. Cr. R. 486 = 
30 Cr. L. J. 562 = A. I. R. 1929 Ail. 273. 

Mere suspicion of complicity in any offence is no 

evidence of general reputation. (A. I. R. 1928 Lah. 49, 
Foil.) {Addison, /.) KehR wSiNGH v. EMPEROR. 

9 Lah. 586 = 10 A. I Cr. R. 214 = 
109 I. C. 127=29 P. L. R. 443=29 Cr, L. J. 479 = 
A. I. R. 1929 Lah. 41. 

Suspicion is not a legitimate basis for findings 
under S. 110. A w’itness may have suspicion against a 
person in respect of whom he is giving evidence, but 
if he has, he ought to be able to give the grounds for 
that suspicion, and the value of the facts stated can 
then be w'eighed by the Magistrate. The evidence 
which he can give of general repute is of a totally 
different matter. (Boys and Iqbal Ahmad, //.) EM- 
PEROR V, Babu Ram. 

8 L. R. A. Cr. 163 = 8 A. I. Cr. R. 657 = 
26 A.L. J. 99 = 29 Cr. L. J. 92=106 I. C. 684= 
A. I. R. 1928 All. 1. 

Mere suspicion is no evidence in a case. (21 O. 

C. 132; A. I. R. 1924 Oudh 112 ; 11 A. L. J. 461 and 
23 O. C. 37l, Rel. on.) (Banerji, J.) RaJ NaRAYAN 
Pandey V, Emperor. 26 A. L. J. 393= 

8 L. B. A. Cr. 53=7 A. I. Cr. B, 353 = 
28 Cr. L. J. 502 = 101 I.C. 886 = 
A.I, R. 1927 All. 394. 

Mere suspicion, and mere allegations that a 

person is a man of ill-repute, is not sufficient to base an 
order under S. llO. (Fforde, J,) SOHNA EMPEROR 
97 I.C. 43= 7 A I. Cr. R. 159 = 27 Cr. L. J. 1067] 
— S. 110 — Miscellaneous. 

*• Stolen property ” does not mean property trans- 
ferred by dacoity. (Dalai, /.) MaNNI Lal AWASTHI 
V, Emperor. 51 All. 459 = 11 A. I. Cr. R. 260= 
10 L. R. A. Or. 34 = 30 Cr. L, J. 694= 
116 I. C, 804= 1929 A. L. J. 93= 
A. I. R. 1928 All. 682. 

Consent to give security when a plea of guilty. 

Whether the statement of the accused “ I am 
prepared to give security for good behaviour ” is in 
effect equivalent to a plea of guilty, can be decided 
upon an examination of the particular facts. In one 
case an expression of readiness on the part of the 
accused to give security may fairly be construed as a 
plea of guilty ; in other cases it could not possibly fairly 
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be so construed. Where the man has already flatly 
denied his guilt on every point, then his statement : “ I 
am prepared to give security for good behaviour” 
cannot be equivalent to a plea of guilty. {^Boys and 
Weir, //.) Emperor v, kurwa. 26 A. L. J, 619 = 
9 L. B. A. Or. 75=9 A. I,Cr. R. 467= 
30 Or. L. J. 122 = 113 1. 0. 282= 
A. I. R. 1928 All. 357. 

Persons forming into a party claiming common 

rights and privileges can be said to become members of 
a community within Cl, (/*), {_Jwala Prasad, /.) 
Bhubaneshwar Kuar v. King-Emperor. 

6 Pat. 1 = 28 Or. L. J. 359 = 100 I. 0. 967 = 
8 P. L T. 335 = A. I. R. 1927 Pat. 126. 
~S. 112— Bond. 

F orfeiture. 

The bond that Ss. 112 and 118 have in contempla- 
tion is one bond for one amount and on forfeiture is 
discharged by the payment of the amount either by the 
principal or the surety. (26 P. R. Cr. 1894 and 12 Cr. 
L, J. 404, Foil. 36 Cal. 562, Not Foil ) {^Scott- Smith, 
cj) Harnam z'. King-Emperor. 

5 Lah, 448 = 26 Cr. L. J. 322 = 84 I. C. 546 = 
A. I, R. 1925 Lah. 228. 

— S.112— Compliance. 

An order under S. 112 is illegal in so far as it 

travels beyond the terms of S.llO. {Boys and Banerji, 
//,) Budhan ly. Emperor. 88 1. C. 362= 

47 All. 733=23 A. L. J. 507=26 Cr. L. J. 1130 = 
6 L. R. A. Or. 129 = A. 1. R. 1925 All. 694. 

Proceedings started on a ruhkar based on a 

police report not on file and in absence of the substance 
of the information and the other particulars required 
by the section are irregular and must be set aside. The 
provisions of S. 112 must be strictly complied with. 
{Sulaimaii, /.) UlTAMCHAND v, EmPEROR. 

851. 0. 46 =5 L. R. A. Cr. 24=26 Or. L. J. 430 = 

A. I. R. 1924 All. 695. 

— S. 112— Contents. 

Offence. 

Ordinarily it is sufl5cient under S. 112 if that portion 
of the clause of S. llO which is applicable to the 
particular case is specified in the notice that is given. 
But where the particular clause refeis to two or more 
offences, the particular offence or oflfences which is 
appropriate to the particular case should also be 
mentioned in the notice. This applies more particularly 
toCl.(flr) A.I. R. I927 0adh 306, Appr. {Boys and 
Young, //,) CHANDAN V. EMPEROR. 

1930 A. L. J. 380=31 Cr. L. J. 627 = 124 1. C. 40 = 
1930 Cr, 0. 442=52 A. 448 = A J.R. 1930 AU. 274. 

- - - I n passing an order under S, 112 the Magistrate 

should give in substance an abstract of the facts upon 
which the Magistrate charge.s the persons proceeded 
against with being likely to commit a breach of the 
peace so as to give them notice of what they have to 
meet and be prepared to meet it. Non-compliance 
with this requirement is not a mere irregularity but an 
illegality vitiating the conviction. {Pandalai^ /) 
Kalia Goundan V. Emperor. 

I. B. 1930 Mad, 1036= 32 Cr. L. J . 27 = 
1930 M.WN. 698=32 M. L. W. 320 = 
1930 Cr. 0.. 1036= 127 I. C. 662= 
A. I. R. 1930 Mad. 859 = 69 M. L. J. 887. 

'^''Detailed information^ 

Repetition of the words of the section should as far 
as possible, be avoided and although there may be cases 
where it is possible to convey the substatwe of the 
rihfortnattort briefly, ordinarily details cannot be lnsisted 
•u^n» and ■'bfiiission to give* moi?e ihformatiph ' where 

Cr. D.— 13 
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possible does not vitiate the entire proceedings without 
proof of prejudice to the accused. (35 Cal 243 : 17 
C. W. N. 238, Foil ; 43 Mad. 450 and A. I. R. 1926 
All. 759, Diss. from.) {C. C, Chose, J, on difference 
of opinion between Suhrawardy and Graham, //.) 
Bhut Nath v. Emperor. 57 cal 503 = 

I. R. 1930 Cal. 391=124 1. C. 71 = 
81 Or. L J. 614 = 33 C.W.N. 852= 
1929 Or. 0. 387= A. I. R 1929 Cal. 739. 


^An order not setting forth the substance of the 

information received about the petitioner is illegal. 
{Addison, /.) UjAGAR SiNGH v. EMPEROR. 

117 I. 0. 807 = 10 Lah. 155 = 30 Or. L. J. 839 = 
30 P. L. R. 694 = 1929 Cr. C. 61 = 
A. I. R. 1929 Lah. 504. 

Mere statement that accused is a habitttal thief. 

Even when the accused is represented by a mukhtar, 
it is undesirable that, where persons are arrested under 
S. 55, they should not be told the substance of the in- 
formation against them. The procedure clearly requires 
something in the nature of an indictment or charge 
containing substantial particulars indicating the grounds 
upon which the police have given information to the 
Magistrate. Merely setting out in a notice under 
S. 112 that a man is an habitual thief or robber is not 
sufficient. {Banerji, /.) NiHAL e/. KiNG-Emperor 
49 All. 6 = 24 A. L. J. 908 = 7 L. R. A. Cr. 166 = 
28 Cr. L. J. 9 = 99 I. O. 41= 


The action of a Magistrate is not recording the 

substance of the information he had received does not 
amount to a mere irregularity which would be covered 
by S. 537. {Banerfi, J.) NiHAL v. KING-EmperOR 
49 All, 5=24 A. L. J. 908 = 7 L.E. A. Cr. 166 = 
28 Or. L. J. 9 = 99 I. 0. 41=A. I. B. 1926 AU. 759 

Failure to incorporate substance of information 

does not vitiate proceedings unless accused is prejudiced 
-—Reproducing S. 110 is not compliance with the sec- 
tion. {Kennedy, /. C . a7id Ritpcha?id Bilaram, A J O') 
Thanwor V. Emperor. 19 s. L. E. 176= 

26 Or. L. J. 1398 = 89 1. C. 710 = 


^ * A.I.R. 1926 Sind 69. 

Full details to enable accused to prepare for 
defence — Issue of notice judicial act. 


A notice served under S. 112, which is very meagre 
and does not contain sufficient details regarding the 
charges brought against the persons must be held not 
to comply with the provisions of the Code. Any 
planation given by the Prosecuting Inspector at the com- 
mencement of the trial cannot have the effect of 
remedying the defect in the notice because the object of 
S. 112 is to enable the accused person to prepare for 
his defence and to summon witnesses on his side before 
actual commencement of trial. The issue of a preli- 
minary notice under S. 112 of the Cr. P. Code, is not 
a formal matter ; but it is a judicial act which must be 
exercised by the Magistrate after due consideration of 
the materials before him. {Madhavan Nair, /.) KUTTI 
Goundan, in re. 86 I. o. 49 = 26 Or. L. J. 673 = 
1925 M.W.N. 57= A. I. R, 1925 Mad, 189 = 


^ , ... ^7 M. L. jr. 689. 

Substance of information and amount of bond 

as laid down in S. 112 should be recorded. (Bas 
Maung Tun U Emperor. 92 1, o 702= 

27 Op. L. j. 818=4 Bur L. J. 172= 
A.I;R. 1926 RaDyg. 353. 

— S. 112— ^ten?retat^oii. ‘ ' 

~~^Order is equOfolent to i enaVge. 

The words ‘‘no chargemeed’ be- framed” in S.' 117 (2) 
can only ipean that no occasion tan arise for gaming a 
charge because under ^ $1/221; '(4) every, r charge shall 
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state the offence with which the accused is charged. In 
security proceedings the place of charge is taken by the 
"order in writing setting forth the substance of the 
information received” prescribed by S. 112. This order 
has to be read over to the person in respect of whom it 
is made, and although the Code does not provide that 
he should plead to it, it resembles a charge in that it 
must contain a statement in abstract of the prosecution 
case. {Kumaraswamy Sastrz^ Ctirgenven and Walshs 
//.) KaRUTHASWAMI SeRVAI, hi re. 

124 I. 0. 1 = 31 M. L. W. 243=3 M. Or. 0- 34= 
1930 M.W.N. 178-53 Mad. 173 = 
310r.L.J. 618= AXE. 1930 Mad. 331= 
58 M.L. J. 229 (F.B.). 

"‘Substance of the inf ormattonf' 

The words “substance of information” mean such or 
so much of information as would enable the party to 
know under what clause of S. 110 he is charged or to 
what particular class of offenders he belongs. {C. C, 
GkosCi J. on difference between Sukrawardy and Gra- 
ham, //.) BHUT NATH v. EmPEROR. 

57 Oal. 503=124 I.C. 71= 
31 Or. L.J. 44 = 33 O.W.N. 852=1929 Or. 0. 387 = 
A, IE. 1929 Oal. 739. 

—S. 112— Object. 

^The object is to prevent future offences and not 

punishing past ones — Order as to sureties cannot be 
varied at the time of being made absolute — Sureties’ 
want of influence on suspect is no disqualification. 
(^Kennedy and Rupchand Bilaram, A./.Cs,) EmPEROR 
e/. MaNU ISMAIL. 82 1. 0. 154=18 S.L.R 298 = 
26 Cr.X.J. 1226= A. I. E. 1925 Sind 57 (2). 

— ^S. 112— Procedure. 

— — 

Where a Mngistrate having jurisdiction according to 
S. 107 has made an order under S. 112, District Magis« 
trate has power to transfer the case as initiated to ano- 
ther Magistrate competent to tr>' the case though not 
qualified under S. 107 as regards territorial jurisdiction. 
{Patzdalai, /.) KAHA GOUNDAN z/. EmPEROR. 

I.E. 1930 Mad 1036 = 32 Or.L.J. 27 = 
1930 M. W, N. 693=32 M.L.W 320= 
1930 Or. C. 1036=127 1. C. 652= 
A. Ida. 1930 Mad. 859 = 59 M.L. J. 887. 
— R equiring more security after notice. 

Certain persons appeared before a Magistrate in 
pursuance of an order to show cause why they should not 
"be required to furnish security in the sum of Ks. 2,000, 
On that day the Magistrate passed an entirely fresh 
order under S. 112 in which the amount of security de- 
manded was Rs. 5,000, It was this latter order that was 
read out to them as required by S. 113. 

Held, that in the circumstances the proceedings were 
not vitiated in any W'ay by the procedure adopted by the 
Magistrate. (JBroadway^ /,) MAHOMED ISHaR Z'. 
EMPEROR. 28 Or. L.J. 815=104 1.0.265 = 
A. I. B. 1927 Lah. 689. 

— — / rregularity. 

Where the Magistrate wrote the order under S. 107 
on the back of a Police report and instead of sending a 
copy of his order with the summons he gave the sub- 
stance of the information in the summons itself- 

Held, that irregularity is covered by the provisions of 
S* 537 (11 Boro. L.R. 740, Appl. (JDaniels, J ) Ram 
DEO Singh v. Emperor. 49 AU. 228= 

25 A.I..J. 44:=*27 Or. L. J. 1132=7 LJt.A.Or. 174= 
97 1. 0. 652= A.I.E. 1926 All. 767. 
——If in a case a preliminary order is not served on 
an abseqjt accused and then that accused appears and 
the order is read out to him, the requirements of the law 
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are substantially complied with. {Prideaux, A. J. C.} 
BajiraO, In re. 761.0. 228 = 25 Or. L. J. 132 = 
A. I. E. 1924 Nag. 166. 
— S. 112— Eights of accused to copy of written 
information. 

The accused who is ordered to show cause under 

S. 112 is not entitled to a copy of the written informa- 
tion given by the Police on which the order is based. It 
is not a report under S.173 nor part of the record under 
S. 548. {Pandalai, /.) ANANTAPADMANABHIaH v. 
Emperor. 54 Mad. 422= 129 I. C. 70 = 

1930M.W.N. 1100 = 32 M. L. W. 784= 
1930 Or. C. 1191= A. 1. E. 1930 Mad. 975 = 
59 M.L. J. 914. 

— S. 112— Scope. 

A Magistrate acting under S, 112 is a Court. 39 

Cal. 953, Foil. {Pandalai, /.) AnantapaDMANA- 
BHiAH V. Emperor. 54 Mad. 422 = 129 1 0 70 = 

1930M.W.N. 1100 = 32 M.L.W. 784 = 
1930 Or. 0. 1191= A. I. E. 1930 Mad. 976= 

59 M.L.J. 914. 

— S. 114 — Arrest. 

The police can arrest a suspected criminal and then 
proceed against him either for substantive offence or 
under Chap. 8, and it is for that reason that S. 114 con- 
templates the serving of notice on the suspect while in 
custody. {Kincaid, J. C. and Kennedy, A. J. cS 
Hardayal SiNGH V. Emperor. 20 S. x. E. 85= 
27 Or. L. J. 628 = 94 1. 0. 404= 
A. I. E. 1926 Sind 190. 
— S. 114— Contents of order. 

— Substance of information. 

The Magistrate must be convinced that the only way 
of preventing an imminent breach of the peace is to* 
commit the persons concerned to custody and must put 
on record the substance of the Police or other report, by 
which be is influenced before taking action, otherwise 
the order is illegal. {Foster, /.) MaNJRUDDIN 
Emperor. 741.0.861=5 P. L. T 9S« 

2 Pat. L. E. Or. 45 = 24 Or. L. J. 829= 
A. I. E. 1924 Pat. 320. 

— S. 114 — ^Proviso. 

Re-arrest after execution of bond. 

Proviso to S. 114 is a proviso to the section which 
relates to the circumstances set out in S. 114 and not a. 
substantive provision standing by itself and it does not 
empower the Ma^strate to re-arrest a person who has- 
been discharged after executing surety bond. 32 Cal, 80,. 
Dist. {Wort, J.) Nathan Gopi v. Emperor. 

1929 Or. C. 382 = 117 1.C. 628 = 30 Or. L. J. 809 = 
10 P. L. T. 801 = A.I.E. 1929 Pat. 664. 
— S. 117— Admission. 

Enquiry. 

Even where the accused persons do admit that they 
fall under the categories given in S. 112, enquiry should 
be made. {Kennedy, A.J.C.) , ALLAH DITTA v. Em~ 
PEROR. 87 I, 0. 961 = 19 S.L.E. 101 = 

26Cr.X.J. 1041=A.XE. 1926 Sind. 321. 
— S. 117— BaU. 

The provisions of Ch, 39 relating to bail do not apply 
to an order made under S. 117 (3). {Tapp,. J.) JaGIR 
Singh v. Emperor. I. E. 1930 Lali. 594 (2)= 
1261. 0. 322=1930 Or. C. 677=31 Or. X. X. 812= 
A.IJ8. 1930 XaE. 529. 

— S. 117— Contents of order. 

Barlee, A J.C . — It is incumbent on a Court to state 
reasons in writing for an order under S. 117(3). Merely 
stating that it is passed “on account of emergency^ is 
not sufficient. {Kincaid. J. C, and Barlee, A. J. Cfy 
Sahib Dino v. Emperor. 21 S.X.E. 93= 
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OB. P. CODE (1898), S. 117~Evideiice. 

28 Or. L.J. 173 = 99 I. 0. 605 = 7 AXCr. R. 326= 
A.I.R. 1927 Sind 148. 

—S. 117— Evidence. 

General repute^H earsay » 

The fact that a person is a habitual offender may be 
proved by evidence of general repute or otherwise. That 
evidence of general repute must necessarily consist large- 
ly of “hearsay” evidence. The reputation of a person 
means what is generally said or believed about his cha- 
racter. A witness may depose “I believe the accused to 
be a habitual thief, and that is what persons of the 
neighbourhood generally say about him.” Such evidence 
is admissible as evidence of general repute. So far as 
the witness gives the opinions or the statements of 
other persons his evidence must, in a sense, be “hear- 
say.” {^Ashworth a7id King^ JJ.) EMPEROR v. 
KUMERA. 125 I. 0. 19 == SI Or. L. J. 755= 

51 AU. 275=1929 Cr.C. 346= A. I. B. 1929 All. 650. 

Suspictoti — Opinion of witness. 

It is open to question, whether evidence that the ac- 
cused has been suspected by persons other than the 
witness is inadmissible for all purposes in an inquiry 
under S. 117. It has no doubt been held in several cases 
that evidence of cases in which the accused is suspected 
is not evidence of general repute within the meaning of 
S. Il7, but it does not necessarily follow' that such evi- 
dence is not admissible for other purposes. When a 
witness gives evidence of general repute he is undoubted* 
ly entitled to give his personal opinion of the person 
concerned. As his opinion is undoubtedly relevant then 
the grounds of his opinion must also be relevant. The 
value to be attached to such evidence is another matter. 
{Ashworth and King, //.) EMPEROR v. KUMERA. 

125 1. 0. 19=31 Or. L.J 766 = 51 All. 276= 
1929 Or. 0. 346= A.I.B. 1929 All. 650. 
■ Witness can depose that the accused has a gene- 
ral reputation as an habitual thief or robber as the case 
may be, .but he should not be allowed to state that the 
accused is a bad character or has the reputation of being 
a bad character. {^Boys and Weir, JJ.) EmpeROR v. 
Kurwa. 26 A. L. J. 519 = 9 L.R. A. Or. 75 = 

9 A.I.0r.E. 467 = 30 Or. L.J. 122 = 113 I. 0. 282 = 
A. I. R. 1928 AU. 367. 

■ Further evidence. 

It is not necessary for the Magistrate for passing an 
order under S 117(3) to take further evidence. The 
only condition precedent laid down is that he must re- 
cord his reasons in writing. {Kincaid, J.C. and Tyabfi, 
A.J.C.) PiR Shaw Murad Shah v. Emperor. 

20 S.L.B. 368=27 Cr.L.X 1030 = 
96 1 0. 982= A.I.B. 1926 Sind 276. 
— ^Direct knotidedge essential to prove repute. 

Prosecution must produce evidence of persons living 
in the neighbourhood provided they are acquainted with 
the accused and are aware of the accused’s reputation. 
The basis of the knowledge of a witness cannot be a 
rumour heard in the village without specifying any parti- 
cular person. Such evidence is inadmissible. Witness 
must be able to testify from specific cases coming to 
their knowledge. {Kulwant Sahay^ J,) Ra MALAGAN 
V, EMPEROR. 81 LO. 633 = 5 P.L.T. 166 = 

2 Pat. Ii.B. (Cr.) 98 = 25 Or. L. JT. 986 = 
A.I.E. 1924 Pat. 600. 

-~S. 117— Intention. 

^When High Court interferes with order for in^ 

terim security, 

S, 117 (3) has apparently been introduced for the pur- 
pose of preventing a breach of peace or disturbance of 
the public tranquillity or the commission of any offence 
or in the interest of public safety pending an enqttiry 


OE. P. CODE (1898), S. 117— Procedure. 

under Ss. 108, 109 and 110, It is not therefore open to 
High Court under provisions of S, 498 to reduce the 
security which the Magistrate orders to be furnished. But 
there is nothing to prevent the High Court in exercise of 
its inherent powers from considering whether the interim 
security which is ordered to be furnished is not too high. 
The order of the High Court, reducing interim security 
does not, however, fetter the discretion of the Magis- 
trate as to the amount of security which may ultimately 
be demanded. {Tapp, J,) JaGIR Singh v. EmperoR. 

I.E. 1930 Lab. 694 (2) = 126 1.O. 322= 
■1930 Or.O. 677 = 31 Cr. L.J, 812 = 
A,I.E. 1930 Lab. 629. 

— S. 117— Interpretation. 

"'‘N’o charge need be framed 

The words “no charge need be framed” in S. 117 (2) 
can only mean that no occasion can arise for framing a 
charge because under S. 221 (1) every charge shall state 
the offence with which the accused is charged. In secu- 
rity proceedings the place of charge - is taken by the 
“order in writing setting forth the substance of the in- 
formation received” prescribed by S. 112. This order 
has to be read over to the person in respect of whom it 
is made, and although the Code does not provide that 
he should plead to it, it resembles a charge in that it 
must contain a statement in abstract of the prosecution 
case. {Kumaraswami Sastri, Curgenven and Walsh 
JJ,) KaRUTHASWAMI SeRVAI, fn re. 

124 1. 0. 1 = 31 M. L. W. 243 =3 M. Cr. C. 34= 
1930 M. W. N. 178= 63 Mad 173= 
31 Or. L. J. 618= A. I. E. 1930 Mad. 331 = 
68 M. L. J. 229. 

-S. 117— Joint trial. 

S. 117, Cl. (5) does not make it a condition of 

such joint trial, that the suspects shall be shown to be 
associated together in the order itself. It is a permis- 
sive clause which permits an enquiry being held where 
such persons are, as a matter of fact, associated to- 
gether. 25 Mad. 61 (P.C.), Dist. ; 25 C.W.N. 334, Foil. 
{Kemiedy, J, C, and Rttpchand Bilaram, A. J, C.) 

Thanwor V. Emperor. 89 I. o. 710= 

19 S, L. E. 196 = 26 Or. L. J. 1398= 
A. I. R. 1926 Sind 69, 

Association must be proved. 

Under clause (4), S. 117 two or more persons may be 
jointly tried where they have been associated together in 
the matter under inquiry, but there must be clear evi- 
dence to prove the association, {Jwal a Prasad, /) 
deouhari Fandey V. Emperor. 86 I, 0 ^4= 
6 P. L. T. 810 = 1925 P. H. 0. 0. 6 = 
26 Or. L. J. 738= A. I, R. 1926 Pat. 131. 
— S. 117— Procedure. 

S. 247 is not applicable to proceedings under S- 

ll7 (2). {Suhrawardy and Cammiade, JJ.) ASRAFALI 
SaIYAL V. NASUR .SaRKAR. , 101 I. 0. 607 = 

46 O. L. J. 211 = 31 0, W. N*. 388= 
28 Or. L. J. 479=A.1.R. 1927 dal. 343. 

^The provisions of S. 360, Cr.P. Code, are applica- 
ble to proceedings under S. 117 when a person is called 
upon to show cause why he should not furnish security 
for good behaviour and failure to comply with the pro- 
visions of that section would vitiate the enquiry or trial 
which has resulted in an order under S. 118 of the Code. 

Per B, Ghose, J , — ^There is con^derable doubt 
whether S. 360, Cr. P, Code, applies to proceedincs 
under Chap. VIII of that Code, > {Newbould mid B % 
Ghost, JJ,) Sanatan Bhattacharya V, 

88 X. 0, LiJ. 352=62 Oal7^9^* 
26 Or^ L. J* 1240«» A. L B. 1926 0«l. 
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— Individual finding against accused. 

The Magistrate is bound to consider the case of each 
suspect separately and individually on its own merits 
and to come to a separate finding in respect of each of 
the suspects, notwithstanding that under S. 117 (4) it is 
permitted to a Magistrate to hold a joint enquiry against 
several suspects associated together in the matter under 
enquiry, (^Rupckand Bilarantt A. J. Cf) KHAIRO v . 
EMPEROR. 83 I. 0. 337 = 19 S. L. R. 96 = 

25 Or. L. J*. 1377= A. I. R. 1925 Sind 204. 

— S. 117 — Re-cross* examination. 

Ss. 256 and 254, Cr. P. Code. 

An accused person, who has been called upon to give 
security for good behaviour, has no ab^lute right to 
recall prosecution witnesses for cross-examination under 
S. 256, but he has a right under S, 257. Case-law 
discussed. (^Kumaraswamy Sastri^ Curgenven and 
Walsh, //.) KaRUTHASWAMI SeRVAI, In re. 

31 M. L. W. 24:3=3 M. Cr. 0. 34:=63 Mad. 173 = 
124 1. 0. 1=31 Or. L. J. 618 = 1930 M. W. N. 178 = 
A. I. R. 1930 Mad. 331 = 68 M. L. J. 229. 
— S 117— Reputation. 

^Evidence as to cases in which the applicant was 

suspected cannot be said to fall within the meaning of 
general repute under S. 117. 20 I. C. 231, Foil, 
{JCulwant Sahay, J.) SHAIKH AMJAD ALI v. KiNG- 
EMPSROR. 76 I. 0. 723= 

5 P. L. T. 129= 2 Pat. L. R. Cr. 79= 
25 Or. L. J. 35= A. I. R 1924 Pat. 498. 

— S. 117— Surety. 

Interim order. 

Where a Court passes an interim order of security, 
that order should not be more onerous than the one 
issued under S. 112. {Kincaid, /. C. and Tyabji, A. 
/. CIS PiR SHAH Murad v . Emperor. 

96 I. 0. 982= 20 S. L. R. 358 = 
27 Or. Ii J. 1030= A. I. R. 1926 Sind 276. 
— S. 117— Transfer. 

—^Application under S. Slt^Pomer of Court to 
net under S. 117 (3), 

After an applicatiomis made to a Court under S. 526 
for adjournment to enable an accused person to apply 
for transfer of the case, the Court does not become in- 
competent to make ancillary orders not affecting the 
merits of the case, such as requiring an accused to exe- 
cute a bond under S. Il7 (3). 3 S. L. R. l55 and 1 S. 
L. R. Cr. 35, Diss. from ; 31 Cal. 7l5, Rel. on. {Kin- 
4 :aid,J.C.and Barlee, A. J. Cf) SaHIB DtnO 
Emperor. I- CJ, 605= 

28 Ox. Ir. J. 173-7 A, I. Or. R. 326= 
21 S. Ii.. R. 93 = A. I. R. 1927 Sind 148. 
— S. 118— Appeal. 

High Court can interfere on merits of orders 

under S. 118, if the l<mer Court under S. 406 has not 
really gone through evidence on record. 

It is true that the High Court will not ordinarily 
interfere on rije iperits of orders passed under S. Il8 
e^^cept in very exceptional, circumstances provided that 
the Court under S. 406, shows in its judgment that it 
hgs really, and not merely nominally, gone through the 
evidence on the record, which it can do by stating clear- 
ly what it believes the evidence proves giving a short 
summary of that evidence, and making such criticisms 
a? go to '■ show that the evidence is reliable ; but if the 
judgment does not satisfy these requirements and also 
fails to come up to the required standard of a legal 
judgment, ^and thereis a clear misconception of such 
cyid^ce as is.ccmsidered, it- is not only' ju^ but impera- 
tivje <w the‘H!gh Conit to see bow far- the judgment in 
aP45^fe^l3otilBctll3*en1bnl mhttfersds^McK & purports to 
J" 487> N. L. R. 


CR. P. CODE (1898), S. 118— Legality. 

84, Ref. {Subhedar, A. J. C.') KaSHIRAM HazaRI 
2 /. ASARam. 120 I. 0. 215 = 1929 Or. 0. 532= 

31 Or. L. J. 20 =A. I. R. 1929 Nag. 328. 

Order under S. 118 is not a conviction ” or 

'‘'acquittal. ’* 

The terms “ conviction ” and “ acquittal ” are no- 
where applied throughout the Code to an order under 
S. 118 and they are, in fact, wholly inapplicable to the 
same.(l898) A. W. N. 127; 13 C. W. N, 420, and 9 
Cal. 878, Rel. on. Therefore, no appeal lies on behalf 
of Government against an order of a Sessions Judge 
setting aside the order of a Magistrate calling upon a 
person to furnish security for good behaviour. ( Boys 
and Iqbal Ahmad, JJ.) EmPEROR v . BaBU RAM. 

106 I. 0. 684 = 8 L. R. A. Or. 163 = 

8 A. I. Or. R. 567=26 A. L. J. 99= 

29 Cr. L. J. 92= A. I. R. 1928 All. 1. 

— S. 118— Imprisomnent. 

^Imprisonment for default of security under S. 118 

stands on quite a different footing from a sentence of 
imprisonment passed on a conviction in respect of an 
offence. 1 Pat. L. J. 212, Rel. on. {Maepherson and 
Dhavle, //.) CHARAN MaTHO v . EmpPROR. 

125 1. 0. 792 = 31 Or. L. J. 958 = 9 Pat. 131= 
1930 Cr. 0. 465 = 11 P. L. T 261= 
A. I.R. 1930 Pat. 274. 

— S. 118— Inquiry. 

Inquiry under Chap. 8 is not trial — Person cal- 
led upon to furnish security is not deemed to be convicted. 

A proceeding under Chap. 8 is an “ inquiry ” which 
under the definition of the term excludes a trial. No 
doubt S. 117 applies to such inquiry, the procedure pres- 
cribed for conducting trials, and the terms and expres- 
sions which occur in a trial come to be loosely applied in 
an inquiry also for the sake of convenience. But actually 
the person in respect of whom the inquiry is held is not 
an accused but a quasi-accused, and he is not deemed ” 
to be an accused, nor when an order under S. 118 is 
passed against him “ deemed ” to be convicted within the 
meaning of S. 426. A. I. R. 1924 Cal. 392 ; A. I. R. 
1926 All. 403, Foil. {Maepherson and Dhavle, JJ.) 
Charan Matho V. Emperor. 126 1. 0. 792= 
31 Or. L. J. 958 = 9 Pat. 131=1930 Or. 0.455= 
11 P. L. T. 261=A.I.R. 1930 Pat. 274. 

— S. 118— Legality. 

L and B were given notice under S. 112, Cr. P. 

Code, to show cause as to why they were not to be 
bound down with bonds and securities. There was no 
joint trial nor was there' any intention of having a joint 
trial. The Magistrate recorded the evidence against 
both in one case and then proceeded to consider it as 
evidence in the case against B. 

Held, that the procedure in recording the evidence 
was illegal. B'^s case was never tried at all and the 
orders passed against him under S. 189, Cr. P. Code and 
S. 7, Habitual Offenders Act, should be set aside. 
{Dalip Singh, J.) LiLU v. EmpeROR. 

X R. 1930 Lah. 893 = 32 Or. L. J. 62= 127 1. 0. 861 = 
1930 Or. 0. 398=A. I. R, 1930 LaJbi. 345. 

Order without enquiry is illegal^ 

It is the duty of the Magistrate to proceed to enquire 
into the truth of the information on , which he takes 
action, and it is only if upon such enquiry it is proved 
that it is necessary to take the bond from the person in 
respect of whom the enquiry has been made, he can be 
ordered to execute a bond. Mei'e fact that the* 'person 
was prepared to execute the' bond does not make the 
order legal if it is made without,, kny enquiry. 24 P, R, 
l9l5(Cr,)and 27 P.R. 1917 (CrO, Ret: on, {Addison, /.) 
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OR. P. OODB (1898), S. 118r-Legality. 

UjAGAR Singh v. Emperor. 117 I. 0. 807= 

lOLah 125=30 Or. L. J. 839 = 30 P. L. R. 694 = 
1929 Or. 0. 61= A. I. R. 1929 Lah. 504. 

■ A report of a Police Officer and the evidence 

given by the same officer are not sufficient to justify an 
order binding down a person to keep the peace. lO W . 

R, 55, Ref. (Addison, /.) UjAGAR SiNGH v EM- 
PEROR. 117 I. O. 807 = 10 Lah. 155 = 

30 Or. L. J. 839 = 30 P. L. R. 694 = 1929 Or. O. 61 = 
A. I. R. 1929 Lali. 504. 

Entries in the Thana Village Crime Note Book 

are not sufficient evidence to support an order under 

S. 118. (Teunoit and Ghosh, //.) POCHAI Rai v. EM- 

PEROR. 62 1.0. 182 = 22 Or. L. J. 486 (Oal.). 

— S. 118— Surety. 

Magistrate can accept security even after the 

accused has been sent to /ail. 

A man was ordered by a Magistrate of the first class 
under S. 118 to give security for his good behaviour 
under S. 110 for a period of three years. He failed to 
furnish security then and there and he accordingly was 
ordered to be detained in prison pending the orders of 
the Sessions Judge. A day or so later he offered security 
to the Magistrate who accepted it and he was released 
from jail. 

Meld, that the Magistrate can accept security. A 
reasonable view of the mattter should be taken as there 
is nothing in the Act clearly indicating what should be 
done if security is offered to the Magistrate after he has 
referred the matter to the Sessions Judge and before the 
latter has heard the reference. The purpose of the secur- 
ity sections is not that the persons proceeded against 
should be sent to or kept in jail but that should only be 
done when they are unable to give security. 

Meld, further, that reference to the Sessions Judge 
automatically ends with the acceptance of security by 
the Magistrate. {Addison, /.) EMPEROR v. MUHAM- 
MAD AKBAR. 107 I, 0. 286 = 29 Or. L. J. 236 = 

9 A, I. Or. R. 490= A. 1. R. 1928 Lah. 64. 

The fact that the sureties reside at a distance 

where they cannot reasonably be expected to exercise 
control over the accused becomes of less importance 
when the sureties are themselves relations and presum- 
ably persons of some standing and they offer to keep con- 
trol over the accused. 43 Cal. 1024, Rel. on. 20 All. 206, 
Dist. (Allanson, /.) JUGaL SiNGH V. EmPEROR. 

112 I.C. 909 = 30 Or, L. J. 45 = 10 P. L. T. 213= 
A. I. R. 1928 Pat. 374. 
In the proceedings taken after the order for securi- 
ties is made and after the accused persons bring certain 
sureties the Magistrate cannot introduce any new 
qualifications while deciding on the suitability of the 
sureties. {Kennedy, A. J. C.) ALLAHDITTO v. EMPE- 
ROR. 87 1 0. 961 = 19 S. L. R. 101 = 

26 Or. L. J. 1041=A.I.R. 1925 Sind 321. 

It is not competent to a magistrate who has 

passed an order under S. 11$ to delegate to another, 
e. g., the Superintendent of Police, the duty of the enquiry 
into the sufficiency of the security tendered, but should 
make such inquiry himself, 18 P, R. 1906, Ref. {Moti 
Sagar, /.) KaNWAL NABH v. THE CROWN. 

761. 0.27=25 0r.L. J. 91 = 
A, I. R. 1924 Lah. 672. 

Distant residence by itself is no ground for 

rejection unless that indicates absence of control. 

Sureties should not be rejected merely because they 
are not close neighbours of the persons ^led upon to 
execute the bond, but this does not mean that sureties 
cannot be reject^ when in the particular case the 
Magistrate finds that they live too far away to be able to ^ 


OR. P. CODE (1898), S. 119-~Re-enq.iliry. 

exercise any control over the conduct of the person 
called upon to execute the bond. Inability to control, 
whether owing to distance or any other reason, is a 
good reason for rejection, though mere distance is not. 
In the case of a bond for good behaviour and a bond 
to keep the peace, personal security is necessary. {Ash' 
worth, /.) King-Emperor v, Mohammad Bakhsh. 

81 I.C. 316 = 26 O. C. 284=26 Cr. L. J. 796= 
A. I. R. 1924 Oudh 80. 

—S. 118— Suspect in jail. 

When the suspect is in jail when the order under 

S. 123 is made, that order is 7iot to be enforced after his 
release. 

Order under S. 118 was made on 20th October and 
the order of imprisonment for one year in consequence 
of the failure of the accased to give security in pursu- 
ance of the order under S. 118 was made under S. 123 
on 29th October. Between 20th October and 29th, the 
accused was convicted and sentenced to seven years* 
rigorous imprisonment and that sentence commenced 
between these two dates. 

Held, that it was clear that on the expiry of the 
above sentence the accused was entitled to be set at 
liberty. {Shah and Fawcett, JJf) EMPEROR v. ABA 

Farid. 103 1. C . 108 = 29 Bom. L. B. 700 = 

28 Cr. L. J. 652= A. I. R. 1927 Bom. 667. 

When suspect is in jail, when the order under 

S. 123 is passed, detention runs concurrently with im^ 
prisonment for substantive offence. 

If on the date of the order passed under S, 118 
the suspect is undergoing imprisonment for a , substan- 
tive offence, the provisions of cl- (1) of S. 120 come 
into operation and the period of security does not com- 
mence till the suspect has served out his substantive 
sentence of imprisonment. The proper procedure under 
the circumstances would be not to pass the order for 
detention of the suspect under S. 123 at once but post- 
pone further proceedings under that section till the 
suspect has served out the period of sentence for the 
substantive offence. A. I. R, 1926 Bom. 545, Rel. on. 
If on the date of order under S. 118 the suspect is not 
undergoing imprisonment for substantive offence his 
case does not fall within the purview of cl. (1) of S.120. 
If on that date the suspect asks for time to furnish the 
required security, it is open to the Magistrate to inquire 
whether the suspect is undergoing a trial for a substan- 
tive offence, and, if so, it is open to him to refuse to 
grant any time for furnishing the required security and 
to take immediate action under S. 123. If, however, the 
Magistrate does not make the necessai-y enquiry, or on 
making the nepessary enquiry he does not get any definite 
information, and in the exercise of his discretion he 
grants time to the suspect to furnish security, and before 
the expiry of that time the suspect is convicted of a 
substantive offence and sentenced to imprisonment, then 
neither cl. (1) npr cl, (2) of S. 120 applies. In that 
case, the Magistrate should proceed to pass order 
under S. 123 which provides for immediate detention 
in prison of the suspect till he furnishes the required 
security. This detention would ipso facto run concurrent- 
ly with the substantive sentences which the suspect is 
undergoing. A. I. R. 1926 Sind 273, Foil. {Rupchand 
Bilaram and Loho, A. J. Cs.) EMPEROR v. SaiDU. 

101 1. 0. 463 = 28 Or. L. J. 431= 8 A. I. Cr. R, 31= 
A, I. B. 1927 Sfnd 1^6. 

— S. 1^9— Reenq,niry. 

A further enquiry after discharge under S* 119' 

is improper unless the order of discharge is maaifestljr 
perverse or foolish or is abased - on a record of evideiice 
whidj wis obvickiBly iiicbinplete. {Wazir HcMtin, J, Cfy 
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OE. E. CODE (1898), S. 119~Eevision, 

Emperor v. Jagdamba Singh. 

11 O. L. J. 334=25 Or. L. J. 1026=81 1. C. 802= 

A. I. E. 1924 OudU 368. 

— S. ll9~Eevision. 

Under S. 436 as amended in 1923 a District 

Magistrate has no jurisdiction to revise the case of a 
person who has been called upon to give security and is 
discharged- 24 All. 148 held no good law ; 33 Mad. 85, 
Appr.; A. I. R. 1924 All. 592, Ref. ^Dalal, /.) 
neur ahir V. Emperor. 

1131. C. 79=9 L.E. A. Or. 146 = 

10 A. I. Or. E. 488 = 30 Or. Ii. J. 63 = 
61 AU. 408=1929 A. L. J. 146= 
A. I. E. 1928 All. 755. 

119— Validity. 

Where in proceedings under S. 107 the Magis- 
trate proceeds to enquire into the truth of the informa- 
tion under S. 117 (1) but the complainant and prosecu- 
tion witnesses are found absent, it is proper for the 
Magistrate to pass an order under S. 119 fecharg^ng 
the person proceeded against. (^Suhrawardy and Cam- \ 
miade, //.) ASSAFALI SaIYAL v. NaSUR SarKAR. 
101 1. 0. 607 =45 0. L. J. 211 = 31 0. W. N. 388 = 
28 Or. L. J. 479= A. I. E. 1927 Cal. 343. 
— S. 120— Starting point. 

, suspect is in jail S. 120 applies. 

A person was sentenced by a Magistrate to 12 months’ 
rigorous imprisonment on proceedings initiated under 

S. 109 on 8th August, 1927 ; and while undergoing that 
sentence he was sentenced to three years* rigorous im- 
prisonment from 21st December, 1927, on proceedings 
instituted under S. 110. 

Held^ that in view of S. 120 the person should have 
been required to give security from 8th August, 1928 and 
as according to S. 123 the maaamum punishment for 
failure to give security was three years, the person 
should be sentenced to two years* rigorous imprisonment 
from 8th August, 1928. {Barlee, /. C, and Aston ^ 

AJ. CI) Emperor v. Fateh. 

23 S. L. E. 438= 117 1. O. 777 = 1929 Or. 0. 336 = 
30 Or. L. J. 849= A. I. E. 1929 Sind 166 
—The period of security is to be calculated from 
the date of final order and not from the date of preli- 
minary order. (Wallace^ /.) TaRANAGOWD v, EM- 
PEROR. 1927 M. W. N. 186= 106 I. 0. 589= 

29 Or. I..J. 77= A. I. R 1927 Mad. 642. 
■Where during the time allowed to a suspect to 
furnish the security as required by the order passed 
under S. 118 of the Code, he is sentenced to imprison- 
ment for an offence committed by him prior to the date 
of such order, it is not competent to the Magistrate to 
fix the date of the expiry of such sentence as the date 
for computing the period from which such security is to 
be furnished. {Kennedy^ Rupchand Bilaram and 
Lobo, A. /. Cj.) Emperor v. ahmed. 

20 S. L. E. 163= 27 Or. L. 865=96 I. 0. 113= 
A. I. E. 1926 Sind 273 (F. B.). 

— S. 121— BreacE. ' 

^For forfeiture of surety bond a person bound need 

not be actually convicted. 

The contention that the provisions of S. 121 are not 
•exhaustive cannot be supported. When the law definite- 
ly lays down what would constitute a breach of the 
bond given under an order passed under S. 118, the 
brehch must be cpnfined to those acts and cannot be 
•extended to the coiiimission of any other acts, but at the 
•same time it is nowhere laid down in the Code tl^t the 
persons giving the bond should actually be convicted 
before' proceedings are taken against his surety, {Dalal^ 
jf) Sheo Jangal w. Emperor. 

113 1. C, 740 = 30 Or. Ii. X 203= 


OE. P. CODE (1898), S. 123— Finding. 

9 A. I. Or. E. 443= 50 AU. 666 = 

9 L. E, A. Or. 68 = 26 A. L. J. 443 = 

A. I. E. 1928 All. 232. 

Subsequent conviction need not be for the same 

kind of offence for which the person is bound over. 

S. 121 makes no such reservation but lays down that a 
breach of the bond is committed as soon as a person 
bound over commits any offence punishable with 
imprisonment. 15 P. R. 48, Diss. from. {^Dalal, /.) 
Sheo jangal Prasad v. Emperor. 

50 Aa 666 = 9 A. I. Or. E. 443=26 A. Ii. J. 443 = 
113 I. O. 740 = 30 Or. L. J. 203= 

9 L. E. A. Or. 68= A. I. E. 1928 AU. 232. 
— S. 122— Scope. 

S. 122 prescribes the procedure for testing the 

fitness of the sureties by the Magistrate. There is no 
provision in the Code regulating the testing by a Ses- 
sions Judge and the fact that the order accepting or 
I rejecting a surety is an appealable order indicates the 
Sessions Court has no such power. (^Adami and 
Scroope, //.) EMPEROR v. BERAIK NaRENDRA 
Nath Singh. 9 Pat. 741= 1930 Or. 0. 426= 

126 I. 0. 156 = 31 Or. L. J. 802= 
A. I. E. 1930 Pat. 217. 

— S. 123 -Accused in jail. 

Accused asked to furnish security already in pri- 
son —Further orders should be postponed till expiry of 
imprisonment being undergone. 

Where the accused ordered to furnish security is 
already undergoing imprisonment an order of imprison- 
ment on his failure to furnish security will be premature. 
In such a case no further order is required except on the 
point whether the imprisonment on failure to furnish 
security should be rigorous or simple, and on any ques- 
tions that may arise as to the security tendered. Proper 
course would be to adjourn the case till after the sen- 
tence the accused is undergoing has expired, for further 
orders. {Fawcett and Madgavkar^ //.) EmperOR v. 
Nana Ramiji. 28 Bozn. L. E. 1038 = 

27 Or. L. J. 1163=97 I.O. 747 = 
A. I. E. 1926 Bom. 545. 

— S. 123~Altemative imprisonment. 

An order under S. 123 directing that petitioner 

should, in default of giving security, suffer simple 
imprisonment for one year, cannot be upheld. {Wallace^ 
/.) Ibraya Rowthan V. King-Emperor. 

39 M. L. T. 658 = 26 M. I*. W. 537 = 
1927 M. W. N. 788 = 28 Or. L. J. 1034 = 
108 I. 0. 218 = 9 A. I. Or. E. 186 = 
A. I. E. 1927 Mad. 976=63 M. L. J. 762. 
— S. 123— Detention, 

——It is by no means clear that an order directing on 
accused’s failure to produce the required sureties, that 
the accused be detained in prison for a period to be 
specified hereafter is a legal order. {Kennedy, J. C.) 
ALLAH DITTO v, EMPEROR. 87 1. 0. 961 = 

19 S.L.E. 101 = 26 Or. L. J. 1041 = 
A. I. E. 1925 Sind 321. 

— S. 123— Finding. 

Sessions Judge must come to an independent find- 
ing. 

Where a case is submitted to a Sessions Judge under 
S. 123 (2), the Sessions Judge is bound to examine the 
evidence himself and come to an independent finding as 
to the propriety of the order demanding security, the 
amount and the period for which it is to be demand- 
ed. 15 P.R. 1900 (Cr.) and 25 All. 275, Rel. Where 
he merely confirms the order passed by the trial Magis- 
trate without notice to the petitidner and without exa- 
mining the record, it is irregular and must be set aside. 
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OR. P. COBB (1898), S. 123— Imprisonment. 

35 Bom. 271 and A.I R. 1925 Oudh 5l7, Rel. on. {Tek 
Chand, /.) MaNGAL SINGH s/. CROWN. 

1031. C. 193 = 28 Or. L. J, 667= 
A. I. R. 1928 liah. 189. 

— S, 123— Imprisonment. 

—According to S. 123 a person who is ordered to 
furnish security tor good behaviour but fails to do so 
■shall be detained in prison for the period for which secur- 
ity was demanded. The order of imprisonment for a 
shorter period is, therefore, bad in law. {^afar Alt, 
/.) Emperor v. Khushi Muhammad. 

123 1, C. 835=1930 Or. 0. 1-31 Or. L. J. 583 = 
A. L R. 1930 LaH. 49. 

In a case submitted to Sessions Judge^ order of 

imprtsomnent tn default is to be passed by the Sessions 
Jud ge. 

Under S. 118 the Magistrate is empowered to make an 
order requiring the accused to execute a bond with or 
without sureties to maintain good behaviour for such 
period as he thinks fit to fix. If the period for which 
security is demanded exceeds one year, then the Magis- 
trate is required by S. 123 (2) to submit the record to the 
Sessions Judge, and it is for the Sessions Judge after 
examining the record to pass such orders as he thinks 
fit. In such cases the order fixing the term of imprison- 
■ment which the accused is to undergo on default of 
furnishing security is to be fixed by the Sessions Judge 
and not by the Trial Magistrate. (^Tek Chanda /.) 
MANGAL Singh jv. Crown. 

1031. 0. 193 = 28 Or. L. J. 667= 
A. I. R. 1928 Lah. 189. 

—S. 123— Procedure. 

•Sessions Judge need not write full judgment in 
a case under S, 123 (2). 

S. 123 (2) seems to contemplate more of administra- 
tive than judicial functions to be exercised by the Ses- 
sions Judge when a case is submitted to him under the 
section. He should, however, hear both the accused 
persons and the Crown, and see at any rate whether 
there are substantial grounds for demanding security. It 
Is not, however, necessary to deal with such matter as if 
it were an appeal nor it is necessary to write a judg- 
ment as if it were an appeal. {Kennedy, J. C. and 
Aston, AJ.C.) ALLAHDAD Z'. THE CROWN. 

83 I.C. 883 = 17 S.L.R. 160 = 26 Or. L. J. 179 = 
A. I. R. 1924 Sind 120. 

— S. 123— Proceedings, nature. 

Proceedings under S. 123 are proceedings not in 

confirmation but for orders, and the Sessions Judge has 
to pass a definite order binding over and not confirm an 
order passed by a Magistrate. {Dalai, /, C,) BaHa 
DUR V, Emperor. 86 1.O. 944 = 26 Or.L jr. 666 = 
A. I. R. 1925 Oudh. 617. 

— S. 123— Re-hearing. 

S. 123 (3) does not empower Sessions Judge to 

order the re-hearing of a case, though the Judge can ask 
for further information or evidence. The Sessions 
Judge can consider the evidence on record and pass 
such orders as he thinks fit on the evidence without 
requiring further evidence. {Newhould and B, B. Ghose, 
//.) Narayan Singh v. Emperor. 81 1.O. 936 = 
26 Or. L. J. 1112= A. L R. 1925 Cal. 191. 
— S. 123— Seisin of case. 

After a Magistrate has submitted the record to 

Sessions Court under S. 123 (2) the seisin of the case is 
thenceforward with that Court, (JTek Chand, /.) 
Mangal Singh v. Emperor. 103 1, 0. 193 = 

28 Or. L. 0*. 657= A. 1. R. 1928. Lah, 189. 
— S. 123— Starting point. 

Period should ordinarily begin from date of 

Magistrate's order. 


OR. P. CODE (1898), S. 133— Bona fide claim. 

Where a Sessions Judge to whom a case was submit- 
ted under S. 123 (2) directed that the period for which 
the accused were to be bound should be^n from the 
date of his order and not from the Magistrate’s order. 

ffeld, that the order in fact amounted to an enhance- 
ment of sentence, and that it was undesirable that the 
Court should do that even if it has the power without 
special reasons. {Kennedy, J.C, and Aston, A. /. C.) 
ALLAHDAD 2/, THE CROWN. 831. 0. 883= 

17 S.L.R. 160 = 26 Or.L.J. 179 = 
A.I.R. 1924 Sind 120. 

— S. 123 (x)— Surety. 

■ ■ ■ S essions Cozcrt has -no power to test sureties. 

A Sessions Court before which proceedings are laid 
under S. 123 (2) has neither any duty cast upon it nor 
any power to test sureties offered by the person bound 
down. It is for the Magistrate to deal with the sureties 
under S. 122. 5 S. L. R. 87, not Foil. {Adami and 
Scroope, //.) EMPEROR v. NARENDRA NATH SiNGH. 

1930 Or. 0. 425=125 I.O. 166 = 31 Or. L J. 802= 
9 Pat. 741=A.IJEt. 1930 Pat. 217. 

Until case is referred for final orders, proceedings 

in Magistrate’s Court are not terminated so as to end 
the sureties’ liability. {Darnels J.) MUSTAQIMUDDIN 
V. Emperor. 92 LC. 889 = 24 A.L. J. 327 = 

27 Or.L.J. 377=7 L.R.A.Cr. 78 = 7 L.B A. Or. 162= 

A.I.R. 1926 All. 297. 

S. 132— Scope. 

Police officer in charge of patrol boat has no 

power to disperse unlawful assembly by force. 

The power to disperse an unlawful assembly by force 
is not given by the Code to any police officer below the 
rank of an officer-in-charge of a police station. An exa- 
mination of the Police Manual shows that the powers of 
an officer-in-charge of a patrol boat are no higher than 
those of an officer* in-charge of an outpost. From such 
an officer the power to investigate cognizable cases has 
been withheld and this is a power which he would neces- 
sarily have under S. 156 if he were in charge of a police 
station. {Newbould and Suhrawardy, //.) MaHOM- 
MED Yunus v. Emperor. 77 1. 0. 819= 

60 Cal. 318 = 26 Or. L.J. 467 = 
A.I.R. 1923 Cal. 617. 

S. 133. 

Boua fide claim. 

Cancellatiou of order. 

Costs. 

Jury. 

Nuisance. 

Object and scope. 

Obstruction. 

Procedure. 

Miscellaneous. 

—S. 133— Bona fid claim. 

, P roceedings should he stayed until the existence 
of public right has been decided by a competent HvH 
Court — In suck a case order wider S. 133 should not he 
made absolute. 

A Magistrate has jurisdiction to take action^ under 
S. 133 even where a bona fide claim of right is raised by 
the defendant, but when the question whether the right 
rested in the public is seriously disputed, and its decision 
becomes a difficult matter of mixed fact and law, the 
proi)er procedure for a Magistrate to employ is under 
S. 139' A(2) to stay proceedings until the matter of the 
existence of such right has been decided by a competent 
civil Court and the existence of a genuine dispute as to 
title suitable for decision by the civil Court is a suffici- 
ent ground for not making an order absolute under 
S, 137. A. I. R. 1924 All. 1, Foil. J A.I,R. 1923 Oudh 
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OK. V. CODE fl898;, S. 133— Bona ade claim. 

l52 ; 42 Cal. lS8 and 36 All. 209, Rel. on. {Dalai, /.) 
Manna Tiwari v. chandarbali. 60 All. 871 = | 

26 A. L. J. 1285=110 1. O. 213=29 Or. I. J. 661 = 
9L,R.A.Cr. 118=10 A.I.Cr.E. 201= 

A. I. E. 1928 All. 627. 

■ — ~L,on^ user may put an end to both ptibllc and pru 
vote rights, 

A long user by person of what is claimed to be a part 
of the public way may be taken as a bona fids assertion 
of claim ousting the jurisdiction of the criminal Court to 
pass a summary order under S. 133 against him. Vice 
versa a long user by the public of a place as part of a 
public road or way raises a presumption of relinquish- 
ment by the owner thereof of his right over it, (^Jwala 
Prasad, J,) JANKI RaM v. SaNKHI PaNJaRA. 

9P.L.T. 587 = 108 lO* 659=29 Or. L*. J. 422= 

10 AJ.Cr.B. 127= A. I .B. 1928 Pat. 268. 

'■ ■ — •Only •whe7i denial of rtght is a pretence. Magis- 
trate call make an order absolute. 

When proceedings are taken under S. 133 against a j 
person who denies the existence of public right and which 
denial is bma fide, the Magistrate’s jurisdiction is oust- 
ed, but if the denial is meie pretence, the Magistrate can 
m^e his order final. It is sufficient if the evidence pro- 
duced is not false. The Magistrate has no jurisdiction 
to weigh the evidence. \Mullick and Ross, //.) 
THAKURSAO V, ABDUL A2IZ. 4 Pat. 783 = 

7 P. L. T. 136 = 27 Or. L. J. 9. =91 1. 0. 41 = 

A. I. B. 1926 Pat. 170. 

^Bona fide claim should not be disregarded. 

Where the dispute was as to the closing of an old 
drain, and the accused definitely asserted that the drain 
was not a public one but the Magistrate instead of pro- 
ceeding under S. 139 {a) at once took evidence under S. 
137 and where the Magistrate also did not find in clear 
words that the drain was a public one. 

Held, that the trial was vitiated by w’rong procedure, 
(Piggott, /.) RaGHUNATH UPADIA v, EMPEROR. i 

861. 0. 809=23 A. Ii. J*. 187=26 Or. Ii. J- 873= 
A. I. B. 1925 All. 311. 

When civil dispute is involved, the Magistrate 

has jurisdiction to refuse to interfere. 

The Magistrate must deal with an alleged “ public 
way even though it is disputed These summary powers 
were primarily intended to be exercised in cases where 
there was no question that the way was one vested in the 
public, and when that question is seriously disputed, and 
its decision becomes a difficut matter of mixed fact and 
law, a Magistrate clearly has jurisdiction to exercise his 
discretion by declining to decide it and sending the 
parties to a civil Court. 28 All. 98, Diss. A. I. R. 1922 
Cal. 59 (F.B.), Ref. Private property cannot be convert- 
ed into public merely because it looks as though it ought | 
to be and because to do so would be convenient to a 
section of the public who have enjoyed permissible user 
over it. (JValsk, /. on difference between Lindsay and 
Daniels, Jf.) ABDUL WaHID KHAN v. ABDULLAH 
khan. 74 1. C. 849 = 46 All. 656 = 

21 A. L. J. 629 --=4 L, B. A. Or. 106 = 
24 Or. I.. J*. 817= A. I. B, 1924 AU. 1. 

— A bona fide claim, and not a rmre pretence, ousts 

jurisdiction. 

There is no jurisdiction to make an order under the 
section, where a bona fide question as to the way being 
public is“ raised and the question should be left for de- 
termination by the civil Court. To have this effect 
however the claim must be bona fide and not a mere 
pretence to oust jurisdiction and it is for the Magistrate 
to say whether the claim is bona fide or not, A Mag^s- 


CE. P. COBB (1898). S. 133 — Nuisance. 

tratewho issues a conditional rule under S, loScair 
make the Rule absolute upon the evidence recorded and 
report submitted to him by another Magistrate to whom 
he had referred the matter, under the last paragraph of 
clause (1) of S. 133. {^Pucknill, Jf) ChaNDRIKa 
KOERI V. BUDHU DUSADH. 73 I. O. 802= 

2 Pat. L. B. Or. 21=24 Or. L. J. 690= 
A.I, B. 1924 Pat. 418. 

— S. 133— Cancellation of order. 

Magistrate cannot cancel an order made under 


S. 133 merely on the written statement by opposite party 
without taking evidence. 

On application by a petitioner, a Magistrate made a 
conditional order requiring the opposite party to remove- 
the obstruction, or to appear before him and to show 
cause against the order. The opposite party filed a 
written statement showing cause against the aforesaid 
order and alleging that there had been litigation between 
the parties and ultimately a passage five feet wide had 
I been left for the public. The Magistrate, who succeeded 
the previous Magistrate, on perusing the statements of 
the parties, but without taking any evidence, cancelled 
the order under S. 133, Cr. P. C. 

Held, that the Magistrate had not followed the provi- 
sions of Part 4, Ch. lO and that the order could not, 
therefore, be allowed to stand. {C,C Ghose and Jack, 

// ) Ganga Prasad z/. Khitish Chandra. 

118 1.0. 863= 30 Or. L J. 973 = 

A J.R, 1929 Cal. 21= 

Non-service of notice in a proceeding under S.133 

is not a ground giving the Magistrate jurisdiction to 
cancel his previous order for removal of obstruction. 
The procedure to be followed is as under S. 140 (2). 
(^Mukerfi and G. N. Roy, JJ.) ShaHABUDDIN AHMAIV 
V. ABDUL KADIR. 44 O.Ii. J .211- 

31 O.W.N. 630 = 28 Or. L. J. S0 = . 
7 A.I. Or. E. 218 = 99 1.0. 62= 
A.I.B. 1927 Oal. 70= 

— S. 133— Costs. 

It is unjust to recover costs from a party who is 

not served with notice. {.Mukerji and G. N. Roy, JJ.) 

SHAHABUDDIN AHM AD z/. ABDUL KaDJR. 

44 0. Ii J. 211 = 31 O.W.N. 530 = 
7 A I Or. B. 218 = 99 I.C. 62 = 28 Or. Ii.J. 30 = 
AJ.B. 1927 Cal. 70= 
^There is no provision in Chapter X for the pay- 
ment of costs by any party to the proceeding. {Sander- 
son, C. J. and Chotzner, J.) RaHIMADDI JaMADAR 
SheR ALL 86 1.C. 367=40 O.Ii.J. 597 = 

26 Or. Ii. j. 517= A.I.B. 1926 Cal. 899= 

— S, 133— Jury. 

•A Magistrate should not accept only a part of 


the verdict of jury and base his order thereon. {Sander- 
son, C,J. and Chotzner,/:) RaHIMADDI JaMADAR z^. 
SheR ALI. 85 I.C. 367 = 40 O.I.. J. 597 = 

26 Or. Ii.J. 617 = A.I.E. 1926 Oal. 399. 

— S. ISS— Nuisance. 

S. 133 deals only with occupations or trades- 

which are in themselves injurious to health and has- 
nothing whatever to do with trades which in themselves 
are harmless but in course of which a public nuisance 
might be committed. There was rivalry between two 
steamer companies who vied with each other in attract- 
ing passengers. It was alleged that their practices 'of 
taking up passengers from the boats and of taking pas- 
sengers from places other than the recognized jetties- 
caused backwash and involved danger to the public. 
Held, that S. 133 did not apply. 

Per S. K. Ghose, S. 133 is not confined to trades 
which are injurious in themselves. It applies on the 
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CE. P. CODE (1898), S. ISS—Nuisance. 

contrary to the cases of trades which become injurious 
by reason of conduct of them, {firaham and S. K. 
Ghose, y/,) Calcutta Steam Navigation Co., 
Ltd. V, ExMPEROR. 35 O.W.N. 115= 

129 1.0. 106 = 32 235=1930 Or. 0. 1157 = 

A.I.R. 1930 Cal. 757. 
■ — C<mstriictio7i of a latrine 07i one^s land is not a 
nuisance. 

The construction of a latrine by a person on his own 
land cannot be considered a nuisance. There would be 
a nuisance if on its construction its use was made in 
such a way as to lead to a nuisance to neighbours. 25 
Cal. 425, Foil. {Dalai, /.) GaURI ShaNKAR v. ShRI 
Krishna. 

26 A.L.J. 86=9 A.I. Or. R. 12 = 8 L.R. A. Or. 172 = 
107 1.C. 242=29 Or. L.J. 233 = 
A.I.E 1928 All. 128. 

Encroachment on public way is itself mtisance. 

Encroachment upon a public road is an obstruction to 
the public path, and it is a nuisance in itself under 
S. 268 of the Penal Code. No length of user can justify 
an encroachment upon a public way. The question of 
a sufficient width of the road being left in support of the 
encroachment, for public use is no ground for allowing 
the encroachment or obstruction to continue. It is the 
duty of the Magistrate to come to a finding, whether 
the claim of the person complained of, to such encroach- 
ment is bona fide or not, and question of possession is 
relevant for this purpose. {Jwala Prasad, /.) JaGRO- 
SHAN BHARTHI V. MADAN PaNDE. 

6 Pat. 428=8 P. L. T. 452=8 A.I.Cr.E. 306 = 
28 Cr.L.0. 910 = 105 1.0. 238 = 
A.I.E. 1927 Pat. 265. 

Discharge into river of an effluent from a factory 

is ccnjered — Tke7'e m-ust be definite, scientific and con- 
vincing evidence against the accused. 

The second paragraph of Sub-S. (1) of S, 133 gives 
ample power to make an order prohibiting the discharge 
f rom^ a factory into a river of an effluent which might be 
injurious to the health of the community which has 
rights to the use of the water in such stream. It would 
be necessary to prove substantially, before an order 
could be made against any of the parties that the effluent 
from its factory was noxious. That sources of public 
w’ater supply polluted by industrial factories, must be 
convincingly proved, by means of scientific enquiry 
against a wrong-doer before any order can be passed 
against him. {Mullick a7id Buchiill, JJf) DeSHI 
Sugar Mill v. Tupri Kahar. 

8 P. L. T. 302=28 Or. L. J. 317= 100 I. 0. 641 = 
A. I. R. 1926 Pat. 606. 
—S. 133~-Object and scope. 

"There is nothing in law to prevent a Magistrate 
drawing up fresh proceedings under S. 133 based on 
proper materials. (Suhrawardy and Costello, //.) 

Satish Chandra Sen v. Krishna Kumar Das. 

34 C. W. N. 957 = 128 I. 0. 810 = 
32 Or. Ii. J. 189=1931 Or. 0. 34= 
A. I. R. 1931 Oal. 2. 

Section 133 is not intended for long-standing 

obstructions, but for an unlawful obstruction lately built 
in a public place. A. I. R. 1926 All. l57 (1), Foil. 
{Addison, /.) BaISAKHI RAM v. EmpEROR. 

120 I. 0. 796 = 31 Or. L. J. 167= 
1930 Or. 0. 966= A. I. R. 1930 Eah. 361. 
" Remove^' does not include restoring status quo. 

It would be manifestly straining the meaning of the 
word “remove’* in para. (2), S. 133, to hold that 
removal of the trade or occupation includes ordering the 
person carrying on the trade, to restore the status quo, 

Cr. D.— 14 


OR. P. CODE (1898), S. 133— OhstructiOB. 

A bought some land for the purposes of brick kilns just 
outside the municipal limits of a town and proceeded to- 
dig pits in the ordinary course of the trade or occupation 
of brick-making. It w^as complained that those pits- 
constituted a breeding ground for mosquitoes ; and fur- 
ther that the smoke and the sparks from the chimneys 
constituted a nuisance and a danger. The Magistrate 
ordered the making of the bricks to cease and the pits to- 
be filled up. 

Held, that the portion of the order requiring A to fill 
up the pits ought to be set aside. {Boys and Baxter ji, 
yy.) Bhagat Ram v. Emperor. 

116 I. 0. 21 = 51 All. 489=1929 A. L. J. 177 = 
10 L. R. A. Cr. 44 = 11 A. I. Or. R. 296 = 
30 Or. L. J. 561 = A.I.R. 1929 All. 114. 
“Sec. 133 is not intended to be employed to avoid 
the necessity of filing a civil suit in regard to a construc- 
tion which has been in existence for a number of years. 
{Daniels, /.) GHuRAHU DAS z/. SHaKALRAJ DaS. 

24 A. L. J. 112=6 L. R. A. Cr. 190 = 
27 Or. Ii. J. 27 = 91 1.0.69 = 
A. I. R. 1926 All. 157. 
——Sec. 133 clearly contemplates that in suitable cases 
the order initially made may be modified and the modi- 
fied order may be allowed to stand. {Mukern. J.) JHAN 
Lal V, Emperor. 86 1. 0. 219 = 23 A. L. J. 43= 
26 Or. L. J. 731 = 6 L. R. A. Or. 86 = 
A. I. R. 1925 All. 310. 

Under S. 133, Cl. (2) it is only the power 

to order the removal of an obstruction which is given to* 
a Magistrate. There is no provision for re-construction 
of an obstruction which has once been removed under 
this section. {Sanderson, C. J» and Ckotzner, y.)- 
Rahimaddi Jamadar Z'. SHERALL 

86 I. O. 357= 40 O.L.J. 697 = 26 Cr. L. J. 517 = 
A.I.R. 1926 Oal. 399. 

Sec. 133 deals with only public nuisances and not 
with private nuisances. So an application for removal of 
obstniction of a private path -"way does not lie under the 
section. {Kendall, A, J. C.) BhaiYA GaURI SHAN- 
KAR V, BhaGALa PaNDE. 81 I. O. 942 = 

11 O. L. J. 659 = 26 Or. L. J. 1118 = 
A. I. R. 1925 Oudh ISd, 

^Danger tnust be at the time of injury and not at 

future indefinite time. 

The section deals with the condition of things at the- 
time when the enquiry is held. If at such a time a house 
or branch of a tree is likely to fall and thereby endanger 
the life of passers-by, action under the section is justified. 
The section is not meant to apply to what may happen 
at some indefinite time in the future or under quite 
abnormal circumstances. {Ryves, J.) GOKUL v. 
Emperor. 83 I. 0. 664= 22 A. L. J. 436 = 

5 Ii. R. a. Cr. 84=26 Or. Ii. J. 104 = 
A. I. R. 1924 All, 667. 

— S. 133— Obstruction. 

When there is a chabutra obstructing a public 

way the fact that in a particular case the public may 
have lot of room to go along the road, without needing 
to walk upon that particular site of the chabutra, has 
nothing to do with the case, and the public road autho- 
rities can secure its removal. {Boys, J.') SaLLU MAL 
V. Emperor. 128 1. c. 604 = 32 Or. L. J. leo = 
1930 Cr. 0. 1007= A I. R. 1930 All. 751. 

Obstruction must be of public use of a public 

river, way or channel. 22 Bom. 988, Rel. on. {Dalai, 
y,) MUNNA TIWARI V. CHANDARBALI. 

110 I. 0. 213= 50 All. 871 = 26 A. L. J. 1285 = 
29 Or, L. J, 661=9 L. R. A. Or. 113 >f 
10 A. I. Cr. R. 201= A.-I.R. 1928 AE. 627. 
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<JR. P, CODE (1898), S. 133— Obstruction, 

An obstruction at 15^ feet over country road, 

having regard to the normal traffic was held to be not an 
unlawful obstruction within the meaning of the section. 
iRyves, /.) GOKUL s^. EMPEROR. 83 I. 0. 664= 
22 A. L. J. 436=5 D. R. A. Or. 84= 
26 Or. L. J. 104= A. I. E, 1924 All. 667. 
— S. 133— Procedure. 

In ike absence of any specific opportunity to 

adduce evidence under S, 137, order must be set aside. 

A conditional order was made under S. 133. The 
opposite party denied the claim. He w^as asked to ad- 
duce evidence. 

Held^ that the contention that the party understood 
that he was to adduce evidence in support of his case 
relevant to an enquiry under S. 139- A, had force and 
inasmuch as no specific opportunity was given to him to 
adduce evidence under S. 137, the order complained of 
should be set aside. (C. C. Gkose and Jack., JJI) 
Etraj Mandal V. Emperor. 116 1. C. 384= 
49 O. L. J. 49=30 Or. L. J. 622 = 
13 A. I. Or. R. 69 = 33 0. W. N. 201 = 
A. I. B. 1928 Cal. 879. 

■ '“Order without giving party opportunity to prcme 
his claim is bad. 

Where an order under S. 133 was made without the 
■first party being required to adduce evidence in support 
•of their claim, but the second party was called upon to 
show cause and they were required to adduce evidence 
in Support of their denial of the right claimed by the 
first party. 

Held., that the order was made without the first party 
being called upon to give evidence to prove their claim, 
and it cannot stand. (C. C. Gkose and Cammiade^ JJ.) 
AKHOY SaRDAR v^ LALCHANP SaRDAR. 

1041. C. 635 = 31 C. W. N. 963= 
28 Cr. L. J. 869=9 A. I Or. B. 41= 
A.I.B. 1928 Cal. 96. 

T he Magistrate's order must specify the obstruc- 

lions raised by each person. 

When, in proceedings under S. 133 instituted against 
a number of persons, it is alleged that various unlaw'ful 
•obstructions have been caused upon a public way, but 
it is not alleged that all the persons had jointly raised 
those obstructions, it is essential that the order should 
state accurately, with regard to each person, the specific 
•obstructions made by him which he is required to re- 
move. 44 Cal. 61, Foil. {Dalip Singh, J.) KHEM 
Ghand V. Emperor. 106 1. C. 220 = 

9 A. 1. Cr. R. 202= 28 Cr. L. J. 1036= 
A. I. R. 1928 Iiah. 187. 

When a Magistrate commences proceedings 

Tinder S. 133, he is not at liberty to proceed otherwise 
than in conformity with the rule laid down in Ch. lO. 
8 W. R. 37 Cr., Foil. {Shadi Lai, C. /.) BraHMAN 
Water mills Co. v. Mangladha Mal. 

109 I. C, 354=9 L. L. J. 522=29 Cr.L.J. 630 = 
A.I.E. 1928 Lah. 95. 

Where proceedings are taken against a person 

who sets up a title to land which he is required to 
vacate, the Court cannot pass a summary order but 
must proceed in accordance with S. 137. {Banerji, /.) 
ABDUL Karim v. Emperor. 100 I. C. 374= 

49 AU. 453=25 A. L. J. 424= 8 L.R.A. Cr. 58 = 
28 Cr. Ii. J. 294=7 A. I Cr. R. 389 = 
A. I. B. 1927 All. 384. 

A Magistrate cannot make an order under S. 133 

absolute without recording evidence and simply on the 
basds of a local inspection made by him. A. I. R. 1922 
All. 265 ; 44 Cal, 6X, . Folk. {Iqbal Ahmad, /.) 
TIRKETA % NaNAR. . 100 1. C. 871 = 


CE. P. CODE (1898), S. 133— Miscellaneous. 

49 AH 476= 25 A. L. J. 377= 
28 Cr. L. J. 291=8 L. B. A. Or. 69= 

7 A. I. Or. B. 391 = A. I. B. 1927 AU. 350. 

' E nquiry under S. 133 should be like that tn a 
summons case. 

Where on a complaint, notice under S, 133 has been 
served and the person complained against appears and 
shows cause against the order passed to remove the 
obstruction, the Magistrate should take evidence as in 
a summons case. Referring the matter to a Naib 
Tahsildar for enquiry and deciding it on his report is an 
irregularity vitiating the order. {Stuart, C. /.) Ran 
Bahadur Singh v. Bhagwati Prasad. 

98 1. O. 102=3 O. W. N. 844 = 
27 Or. L. J, 1254= 7 A. I, Cr. B. 34= 
A. I. B. 1927 Oudb 26. 

The Magistrate making conditional rule can refer 

the matter for disposal to another Magistrate subordi- 
nate to him except when jury is demanded under S. 135. 
42 Cal. 158, 17 Cal. 562 and 25 Cal. 278, Rel. on. 
{Jwala Prasad, J.) JaGROSHAN BHARTHI v. MADAN 
PaNDE. 1061.0.238 = 

6 Pat. 428 = 8 P. I*. T. 452= 

8 A. I. Cr. B. 306 = 28 Or. L. J. 910 = 
A. I. B. 1927 Pat. 265. 

When proceedings are taken under S. 133 relating 

to the obstruction of and encroachment over a public 
drain, the Magistrate ought to stay the proceedings under 
S. 139-A (2) and relegate the parties to the remedies 
open to them in the Civil Court, in a case where the 
person against whom the proceedings under S. 133 are 
taken produces the settlement record evidencing his title 
to the land in dispute, {Greaves and Panton, JJ.) 
Debendra Nath Chowdhury v. Chairman, 
LOCAL board, ASANSOL. 81 1. O. 904= 

25 Or. L. J. 1080= A. I. B. 1925 Cal. 268. 

~ E vidence must be recorded in a proceeding under 

the section. 

Where the accused was served with a notice under 
S. 133 to remove a shed and the Magistrate without 
recording any evidence for the prosecution made the 
order absolute and directed the shed to be removed. 

Held, that the procedure to be followed in such cases 
is as in a summons case and that evidence must be 
recorded. 32 P. R. 9l7 Cr. ; 31 A. 453 ; 24 C. 395, 
Ref. {Moti Sagar, J.) MaN ChaND v. EMPEROR. 

731. O. 503 = 24 Or. L. J. 615= 
A. I. B. 1924 Lah. 392. 

Evidence of previous conviction of petitioner 

under S, 341, Penal Code is not sufficient. 

Where to pass an order for the removal of a building 
on the ground that it obstructed a village street, the fact 
that the petitioner had been previously convicted under 
S. 341, Penal Code, in respect of the same building by 
a Magistrate of the third class and the conviction had 
been upheld by the Dt. Magistrate had been relied on. 

Held, the Magistrate should have proceeded de novo 
as in summons cases. 32 P. R. 1917 Cr., Ref. {Zafar 
Ah, J.) Bhedu V. The Crown. 

6 L. L. J. 81= A. I. B. 1924 LaJh. 128. 
— S. 133— Miscellaneous. 

— ^Jurisdiction of Civil Court is barred only when 

! the order is conditional but not when order is absolute. 

The procedure adopted by Magistrate under S. 133 is 
more or less summary and his decision goes so far as to 
fix upon the party who must go to the Civil Court to get 
a civil dispute decided. {Dalai, J.) DULI CHAND v* 
Emperor. 121 1. 0. 560=1929 Or. O. 368= 

10 1.. R. A. Or. 136 = 51 AU. 1026= 
12 A. I. Or. R, 292= A. I. R. 1929 AU. 833. 
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€R. P. CODE (1898), S. 133— Miscellaneous. 

' Caickment area — C?iannel may include a catch- 
ment area with a water course in the centre* 

The word channel is not defined in the Code but 
the word is quite wide enough to include a catchment 
area in the centre of which there is a water course. 
Where such water course is obstructed and the water 
which flows into the water course is attempted to be 
-carried away by certain persons to their own village 
tank by building a bund and cutting a new channel 
and by cutting down a new portion of the old bund of 
the catchment area to make the water run away in a 
-direction different to that of the water course and to 
prevent it falling into the Urani* 

Held^ that their act can be held to be an obstruction 
to the water course. (^Krishnan^ /.) RaMASWAMI 
CHETTXAR V, RAMANATHAN CHETTIAR. 

91 1. O. 637-22 M. L. W. 470- 
1925 M. W. N. 663-27 Or. L. J. 105- 
A. I. R. 1926 Mad. 165. 
— S. 134— Substituted service. 

If service of the notice of conditional order under S. 
133 is effected in the manner provided by S. 71, regard- 
tless of the question whether ic could be served in the 
manner provided by S. 69 or by S. 70 service of notice 
is defective. {Sanderson^ C, J* and Rankin, /.) BenI 
MaDHAB SaPNI V* JADUNATH SaPNI. 94 I. C. 907- 
43 C. I.. J. 113-27 Cr. L. J.716- 
31 C. W.N. 148 -A. I. R. 1926 Cal. 1208. 
— S. 136— Effect of amendment. 

^In view of the amendment of S. 497 of the Cr. 

P. Code, Courts will be less fettered than before. 
iMooker/ee and Chatterjee, //.) NAGENDRA NaTH 
Chakrabarthy V, Emperor, 81 1. 0. 220- 

61 Cal. 402-38 0. L. J. 388 - 26 Cr. L. J. 732- 
A. I. R. 1924 Cal. 476. 

— S. 137— Finality of order. 

"—The High Court w^hich has power to confirm the 
-order under S. 137 has also power to modify that order 
to such extent as may seem fit. i^Boys, /.) MaNOHar 
.Singh &. Emperor. 116 I. c. 786- 

1929 A. L. J. 386-10 L, R. A. (Cr.) 49- 
11 A. I. Cr. R. 360-30 Cr. L. J. 670- 
A. I. R. 1929 All. 220. 

— S. 137— Procedure. 

'Where the accused is alleged to have obstructed 

a public pathway, and on receipt of notice of the pro- 
ceedings under S. 133, he appears in Court, the first 
duty of the Magistrate is to question him whether he 
denied the existence of public right in the pathway. If 
instead of doing so the Magistrate proceeds lo enquire 
into the matter whether there w'as any obstruction, the 
procedure is wrong in law. {Pearson and Mallik, //.) 
MATABBAR MOLLAz/. Golam Panjaton. 

I. R. 1930 Cal. 890 - 32 Cr. Ii. J. 33-127 1. C. 762- 
1930 Or. 0. 798 - 57 Cal. 368- 
A. I. R. 1930 Cal. 486. 

The provisions of S. 137 (1) are mandatory and 

before making the conditional order absolute, it is im- 
perative that evidence should be taken in the case as 
in a summons case. The Magistrate cannot, without 
recording evidence, act on his own opinion. 3l All. 
453, Foil. {Iqhal Ahmad, J*) JAGAN NATH v. 
Emperor. 

101 I. C. 897 -7 A I. Or. R. 439 - 
8 L. R. A. Or. 68 = 28 Or. L. J. 610- 
A, I.R, 1927 All. 826. 

Failure to follow procedure under S* 137 (1) 

is not a mere irregularity. 

Section 537 applies only to mere errors of procedure 
arising out of mere inadvertence, and hot to substantive 


OR. P. CODE (1898), S. 137-'Recoiding evidence. 

errors of law, and that section does not apply to cases of 
disregard or disobedience of mandatory provisions of 
the Code. The section has not the effect of curing 
material irregularities and absolute illegalities. 

The failure of a Magistrate to follow the procedure 
enjoined by S. 137 (J ) vitiates his order, and is not a 
mere irregularity of the nature contemplated by S, 537 
{a)\ 25 Mad. 6l, Foil, Ahmad, /.) TiRKHA 

z/. NaNak. 100 I. C, 371-49 All. 476- 

26 A.L.J. 377-28 Cr.L.J. 291- 8 L. R. A. Cr. 69- 
7 A. I. Or. R. 391- A. I. R. 1927 AU. 350. 
’^The provisions of S. 137 are mandatory. 

The provisions of S. 137 are imperative and failure 
to comply with them vitiates the order. When the 
opposite party appears before the Magistrate, shows 
cause and alleges that what was claimed as a public 
pathway was not so, the Magistrate should record 
evidence on the matter of the complaint as in a sum- 
mons case. He is not justified in consenting to act, so 
to say, as an arbitrator and to decide the matter simply 
after a local inspection. Consent of the parties or waiver 
does not vest him with a jurisdiction to proceed in such 
a manner. 21 C. W. N. 926, Rel. on. {Iqbal Ahmad, 
/.) Bhoora V. Tara Singh. 99 1. C. 415- 

49 All. 270 - 65 A. L. J. 166- 8 L. R. A. Cr. 26= 
28 Cr. L. J. 159 =7 A. I. Cr. R. 198- 
A. I. R. 1927 AU. 267. 

Sec. 137 is imperative and a Magistrate in a case 

of public nuisance must record evidence as in a summons 
case. 32 P. R. Cr. 1917 and 42 Cal. 702, Foil. {Har- 
rismt, J,) ATl'AR SiNGH v. HaRI SiNGH. 

99 I. C. 92-8 L. L. J. 667-27 P. L. R. 764- 

28 Cr. L. J. 60. 

— S. 137— -Recording evidence. 

‘ The provisions of S. 137 are imperative. The 

complainant has to start proceedings by adducing evi- 
dence and then the party showing cause may produce his 
own evidence if so advised. Hence, where a Magistrate 
makes his conditional order under S. 133 final without 
recording statement of the complainant or taking pro- 
secution evidence in the presence of the accused, the 
whole trial will be vitiated by material irregularity. 
{Broadway, /.) ACHHRU v. EMPEKOR. 

11 Lab. 247 = 31 P. L. R. 603-I.R. 1930 Lah. 629- 

1251. C. 613-31 Cr. L. J. 880 = 1930 Cr. C. 806- 
A. I. R. 1930 Lab. 662. 

When the accused person appears and show’s 

cause why no order should be made against him, the 
Magistrate should hear evidence in support of the order 
against him before calling on him for his defence. Where 
on the day fixed for the production of evidence, neither 
party produced any evidence and the Magistrate made 
the order absolute, 

Held, that the order must be quashed. {Daniels, J*) 
BeCHAN TeLI V, EMPEROR. 86 I. C. 969- 

47 AU. 341-26 Cr. L. J. 905-6 L. R. A. Cr, 183« 
6 L. R. A. Cr. 8- A. I. R. 1925 AU. 614. 

Under S* 137, judicial decision is necessary. 

Where it was complained that the applicants had 
built a wall and had thereby obstructed a public road 
and the Court passed the following order : — The Tah- 
sildar has inspected the spot and reports that the wall 
built is the cause of the trouble. Notice to issue under 
S. 140.»» 

Held, that the order was not legal and valid order, 
inasmuch as the provisions of S. 137 (1) of the Cr. P. 
Code were not complied with. Under that section, it 
was thus clearly intended by the Legislature that the 
Court should itself go into evidence before making the 
preliminary order final and should give a judteial decl- 
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CE. P. CODE (1898), S. ISS—Appointment of jxiry. 

Sion in the matter. {Sttiart, /.) ISMAl. ChO* 

TIYA V, Bunda. 96 I. 0. 944=20 A. L. J. 657= 
27 Or. L. J. 864= A. I. E. 1922 AU. 265. 
— S. ISS—Appointmentof jury. 

A Magistrate must exercise his own discretion in 

nominating a proportion of the jury. He cannot accept 
the names suggested by the original complainant with- 
out exercising his own discretion in the matter ; other- 
ise it is an illegality. 23 Cal. 499 and 26 Cal, 869, Foil. 
37 All. 26, Dist. (^Mirza and Baker ^ //.) KOTHARI, 
In re, 117 LC. 333 = 31 Bom. L. E. 79 = 

SO Or. L. J. 785= A. I. E. 1929 Bom. 79. 
— -When the Magistrate appoints only the nomi- 
nees of the two parties, with a foreman appointed by 
himself, the jury is not constituted legally and is incap- 
able of making a legally binding award. 23 Cal. 499, 
Foil. {^Dalip Singh, J.) KHEM ChaND v, EmPEROR. 

9 A. I. Or. E. 202=28 Or. L. J. 1036= 
106 I. 0. 220 = A. I. E. 1928 Lah. 187. 
— S. 138-~Brror. 

The nomination of a Jury is a nomination of the 

Court which has to try the case and irregularity with 
regard to that matter is an irregularity which goes to 
the root of the proceedings. It is doubtful whether in 
any event the provisions of S. 537, could cure the irre- 
gularity in this respect. 3 Cal. 499, Ref, QVort, /.) 
MAHADEO LAL V, HOSSAINI PaNDEY. 

I. E. 1930 Pat. 1=120 1. O. 289 = 31 Cr. L. J. 53 = 
1930 Or. 0. 335 (2)= A. I. E. 1930 Pat. 199. 
— S. 138— •* Porth-with.” 

* The word * forthwith * merely means that the 

Magistrate shall appoint a jury as soon as he reason- 
ably can. {Scott-Smith and I forde, //.) KHUSHI 
RAM V, The Crown. 72 L 0. 617= 

24 Or. L. J. 457=4 Lah. 224=5 L. L. J. 420 = 
A. I. E. 1923 Lah. 626. 

— S. 139— Powers imder. 

Magistrate cannot compel a party to go to Civil 

Court and specially party in whose favour he is in- 
clined. 

The provisions of S. 140 (1) do not apply to a stay 
under S. 139 (2) and the Magistrate cannot compel 
either party to go to the civil Court. If the defendant 
denies the clai.m and the denial is proved, the Criminal 
Court holds its hand and it will be the business of the 
plaintiff to bring a civil suit if he likes. If he does not, 
the denial is maintained. If he does bring a suit 
and succeeds, the Magistrate may proceed to pass an 
order absolute under S. 140 (1). (Dalai, /.) RaZAN 
Emperor. 1930 A. I., or. 815= 126 1. 0. 462= 
1930 Or, 0.907= 31 Or. L. J. 839 (1) = 
A. I. E. 1930 AU. 658. 

• — S. 1S9-A— AppUca'bilityi 

Omission in exercise of discretion by Magistrate 

in following the directioii of law does not vitiate the 
entire proceeding. 

Where a Magistrate issued a notice under S. 133 on 
a person to showr cause why he should not remove an 
obstruction on a public river and the person filed a 
written statement, admitting the public character of the 
river but claiming that the obstruction was on his 
zamindar’s khas land and not on the river and the 
Magistrate proceeding under S. 137 and having come to 
the conclusion that the obstruction was on the bed of 
the river, made the order absolute and passed orders 
for removal of the obstruction, 

Held, that S. 139-A ought not to apply to such a 
case, but the language of the section is so general that 
even in such a case the Magistrate should exercise, a 
good discfetion in following the direction of the Jaw and 


OE. P. aODB (1898), S. 139-A— Dismissal of appli- 
cation. 

omission to do it does not vitiate the proceeding but is 
an irregularity covered by S. 537. (Suhrawardy and 
Graham, JJ.) RAJANI KANTA ROY v, IBRAHIM 
SarKAR. 57 OaJ. 252 = 126 I. 0.205= 

31 Or. L. J. 973= 33 0. W. N. 748 = 
A. I.E 1929 Oal. 507. 

The section applies only in a case where a party 

wants determination of the public character of the river 
or way obstructed. The object with which the section 
was enacted seems to be that where the existence of the 
public right is denied, the Magistrate has to make an 
enquiry. If it is not denied, then the section hardly 
seems to apply. (Suhrawardy and Graham, //.)' 
Rajaki Kanta ROY V, Ibrahim Sarkar, 

57 Cal. 262=1. E. 1930 Cal. 701 = 1261.0. 205 = 
31 Cr.L. J*. 973=33 O. W. N. 748 = 
A. I. E. 1929 Cal. 607. 

When the public right of way is limited the case 

falls under S, 139 A. 

Where a right of way over an uncultivated field was 
in dispute between villagers and the owner closed that 
way on bringing the field under cultivation, relying on 
the revenue records which made no mention of any 
public path, 

Held, in proceedings against the owner under S. 133, 
Cr. P. Code, that this case was exactly one which 
S. 139-A, was designed to meet. Rights of way are ob- 
viously matters to be decided by the Civil Courts. It is 
in the interest of public policy that Criminal Courts 
should not deal with matters which it is compulsoiy 
to leave to Civil Courts. (Campbell, J,) NUR ALI SHAH 
z/. Natha. 28 Or. L, J. 247 = 100 1. 0. 119 = 

A. I. E. 1927 Lah. 745. 

— S. 139-A— Delegation. 

■ Sec. 139-A contemplates an enquiry by Magis- 

trate himself and he cannot depute another Magistrate to- 
‘ make the enquiry and report. (Pearson and Patterson, 
JJI) MASADDAR ALI V, ISIMULLA. 

I. E. 1930 Oal. 443=124 I. 0 491 = 
31 Cr.L. J. 673=60 0. L. J. 291 = 
34 0. W. N. 228 = 67 0. 666=1929 Or. 0. 600 = 
A. 1. E. 1929 Oal. 813. 
——A Magistrate in proceedings under S. 133 has no 
, jurisdiction to make over the enquiry under S. 139-A 
' to any Magistrate subordinate to him, and omission to 
conduct it himself is an irregularity incurable by S. 537. 
The reason for the above proposition is that the Magis- 
trate has to decide upon either staying the proceedings 
or further proceedings under S. 137 or 138 and this 
decision necessitates his considering the reliability of the 
evidence and proper valuation of it, which he is better 
fitted to do if he himself undertakes it. Mere reading 
of the enquiry as made by a Subordinate Magistrate 
and acting upon it does not enable him to do this work 
efficiently. (Pearson and Patterson, JJ.) MaSADDAR 
ALI V. ISIMULLA. I. E. 1930 Cal. 443= 

124 I. C. 491=31 Or. L. J. 673=50 0. L. J. 291 = 
S4 0. W. N. 228=1929 Cr. C. 600= 
67 Cal. 666= A. I. E. 1929 Cal. 813. 
— S. 139-A— Dismissal of application. 

Where in proceedings under S. 133 there is 

evidence to support the plea that the road is a private 
road, the most that the Magistrate can do is to stay 
proceedings under the provisions of S. 139-A of the 
Code and, if the Magistrate dismisses the application 
and refers the complainant to Civil Court, the course 
taken by the Magistrate would be correct. 42 Cal. l58, 
Rel. on. (Stuart, C, /.) RAM CRETAN BaSSv, 
JASBIR SINGH. 6 O. W. N, 1131=30 Or. L. J. 360= 
114 L 0. 782= A. I. E. 1929 Oudh 85. 
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OR. R. CODE (1898), S. 139- A— Dismissal of appU- 
cation. 

■■■Where there is a question of the existence of 
public right to the place over which nuisance is sought, 
the best method in the case to follow is that under the 
-provisions of S. 139 A (2); the proceedings should be 
stayed until the matter of existence of the right has 
been decided by a competent Civil Court. {Stuart^ C. 

T ) DEBI DaYAL V. MaNOO. 107 I. C. 333 (1) — 

29 Or. L. J. 244 (l)-9 A. I. Or. R. 532= 

5 0 W. N. 78 = A. I. R. 1927 Oudli 632. 

—139-A— Evidence. 

The Court has not to consider whether a denial 

is bona iide or not but only whether there is reliable 
.evidence in support of it. (^Boys, y.) MaNOHAR 
.SINGH z;. EMpkoR. 116 I. C. 786 = 

30 Or. L. J. 670 = 1929 A. L. J. 385= 
10 li R. A. Or. 49 = 11 A. I. Or. R. 350 = 
A. I. R. 1929 AU. 220. 

— S. 139-A~-Inq.niry. 

What the Magistrate is required to do under 

5. 139*A is to ask the party required to show cause as to 
whether he admitted the existence of any public right. 
On his denying the existence of such right he has to 
■enquire and if he is satisfied that there is any reliable 
evidence in support of such denial he will stay proceed- 
ings. The record-of-rights is a very valuable piece of 
evidence which raises the presumption of correctness of 
the entries therein: and if it happens to be in favour of 
the second party the Magistrate is perfectly justified in 
considering it as “reliable evidence” in support of the 
•denial. \Suhrawardy and Costello^ //*) SaTISCHaNDRA 
Sen V, Krishna Kumar Das. 34 0. W. N. 957= 
128 I. 0. 810=32 Or L. J. 189 = 
1931 Or. 0. 34=A. I. R. 1931 Cal. 2. 

^The Magistrate is not to see the sufficiency but 

reliability of evidence in support of the denial . 

Where an order under S. 133 is made and the person 
proceeded against denies the existence of any public 
right, the Magistrate must first look to a finding under 
S. 139- A, whether there was any reliable evidence in 
support of such denial. Where there is any reliable 
•evidence the Magistrate must stay proceedings. If he 
finds, however, that there is no such evidence he can 
■then proceed under S. 137. It is not the duty of the 
Magistrate to come to a finding whether the evidence is 
in his opinion sufficient to support the case. All he has 
-to see is whether there is any reliable evidence in 
support of the denial of any public right. If there is, 
the Magistrate must stay his hand till the other side 
has gone to a Civil Court. {Addison ^ J.) Ude SinGH 
MOHAMED, 10 A. I, Or. R. 398 = 

110 I. O. 330 = 29 Or. !!• L 698 = 
80 P. Ii. R. 687= 10 Lah. 151 = 
A. i: R. 1928 Lah. 856, 

’The Magistrate should only find whether the 

,£vidence is, reliable os it stands. 

Where a right of public way is denied and the person 
denying as well as the person complaining produce 
■ evidence, the Ma^strate should take the evidence as it 
.stands and see whether, on the face of it, he could come 
■to the conclusion that the evidence was false and was, 
"therefore, unreliable. It is not a correct procedure that 
he should weigh the evidence produced by both sides 
and then come to the conclusion which he believes or 
which he prefers. A. I. R. 1926 Pat, 170, Rel. on. 
^iDalip Singh; Jf) HARI KiSHAN 'V, MaLIK KaNSHI. 

9 A. L Or. R. 640=29 Or. L. J. 254= 
1071. 0. 485= A, I. R. 1928 Lah. 664. 


^The intent 6f,S. 139-A'(2)i§ rfat'the Ma^jistrate 

should neither encroach on thb jurisdiction bf the Civil 
<Jourt which alone can detenmne the existence of such 
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a public right as is referred to, nor fail to exercise his 
own jurisdiction. The criterion is that he should find 
evidence to support the denial which he can pronounce 
reliable. That is necessary and it is sufficient to oust 
his jurisdiction. {Mulhck and Boss, //.) THAKUR 
Sag V. ABDUL AZIZ. 4 Pat. 783 = 

7 P. L. T. 136=27 Or. L. J. 9 = 91 1. 0. 41 = 
A. I. R. 1926 Pat. 170. 

When there is a denial of the existence of the 

public right, it is the duty of the Magistrate to inquire 
into the matter and come to a conclusion under the 
provisions of S. 139-A and on the result of this conclu- 
sion would depend the question whether he should stay 
proceedings or should proceed under S. 137 or 138. 
{Sukrawardy and Mukerfi, JJ.) RahaNaDDY PaT- 
WARY V, Hasan Ali Jamadar. 96 1. 0. 126= 
30 0. W. N. 648=27 Cr. L. J. 878. 

The Magistrate must proceed according to the 

section without waiting for objection. 

It is the duty of a Magistrate to proceed in accordance 
with the provisions of S. 139-A without waiting for the 
objection to be raised by one of the parties to the 
proceeding. Under that section on the appearance be- 
fore him of the person against whom the order is made, 
the Magistrate is bound to question him as to w^hether 
he denies the existence of any public right in respect of 
the way, river, channel or place and if he does so the 
Magistrate shall before proceeding under S. 137 or 
S, 138 inquire into the matter. The Magistrate cannot 
I refuse to inquire into the matter because the objection 
was not taken until a late stage of the case. {Newbould 
and Ghose, JJ.) SHEIKH SaDIR v. SaBARALI. 

88 I. 0. 528 = 29 0. W. N. 649 = 
26 Or. L. J. 1168 = A. I. R. 1925 Cal. 736. 
—S. 139-A-Objecfc. 

The object with which S. 139-A is enacted is to 

prevent the Magistrate in enquiring into matters under 
Chapter X arrogating to himself the functions of a Civil 
Court and instituting an elaborate enquiry with regai*d 
to the rights of the parties. {Suhrawardy and Costello, 
//) Satish Chandra Sen v. Krishna Kumar 
Das. 128 I. C, 810 = 32 Cr. L. J. 189 = 

1931 Cr. 0. 34= 34 C. W. N. 967 = 
A. I R. 1931 Cal. 2. 

— S. 139-A —Powers under. 

— A Magistrate has absolute discretion to decide 

whether materials are sufificient for not deciding question 
in Criminal Court. {Boys, J.) MANOHAR SiNGH zf. 
EMPEROR. 116 I. C. 786 = 1929 A. L. J. 386= 
10 L. R. A. Or. 49=11 A. I. Cr.R. 360 = 
30 Cr. L. J. 670 = A. I. R. 1929 All. 220. 

If under S. 139-A {ii) the Magistrate stays his 

proceedings, those proceedings remain stayed until there 
is a decision by a competent Civil Court, and there 
is nothing in the new section which eDtitle.s the Magis- 
trate to say which party should file suit, {Campbell, 
J.) HaRI CHAND V. DURGA DaTT. 

28 Or. L. J. 363= 100 L C. 971 = 
7 A. I. Or. R. 661= A. 1. R. 1927 Lah. 227. 

S. 139-A— Procedure. 

Where accused is alleged <to have obstructed a 

public pathway and there is some evidence on recoi'd 
indicating that the path was private, it is incumbent on 
a Magistrate under S, 139-A to stay his hands im- 
mediately until the matter of the existence of the ■ public 
right was decided by a competent Civil Court. {Pear^ 
son and Mcdlik, JJ.) MaTABBAR MOLLA v, GOLAM 
P'anjaton. 87 Oali 368=1. R. 1930 CaL 89 sOpt 
1271. O. 762= 32 Or. L. J, 

■1930 Cr. 0, 798^ A. L R. 1930 ClaL 486, 
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In enquiry under S. 137 provisions of S. 139- A 

ought to be complied with. The Magistrate’s duty is to 
find whether there is reliable evidence in support of the 
denial. When the Magistrate does not apply bis mind 
to the question and does not come to any finding on the 
point, he does not follow the correct course. ijia7tktn^ 
C. /. and Patterson, /.) DHANANJOY PaL v. 
Nogendra Sh anker Roy. I. E, 1930 Cal. 480= 

1930 Cr. C. 144= 124 I. C. 832= 
31 Cr. L. J, 767 -A. I E. 1930 Cal 144. 

Section 139-A contemplates an enquiry by the 

Magistrate himself. It is not open to him to delegate 
an enquiry such as regarding the existence of a public 
way to a subordinate Magistrate. Where the Magis- 
trate so delegates the procedure is not merely irregular 
but illegal. \Fearso7t and Patterson, JJ.) MAS ADD AR 
ALI V. Isamull^. I. E. 1930 Cal. 443= 

124 I. C. 491 = 31 Cr. L. J. 673 = 34 O. W. N. 228 = 
50 C. I*. J. 291=67 Cal. 666 =1929 Cr. C. 600 = 
A. I. E. 1929 Cal. 813. 

The section does not say who is to have existence 

of right decided by Civil Court or what order Magistrate 
has to pass or ought to have the power of dismissing the 
application on the right not being decided by a Civil 
Court on motion by a particular party within a certain 
time. {,Dalal,.J,) CH. RESAL SiNGH v, BaLJIT 
Singh. 10 L. E. A. Cr. 104= 1929 Or. C. 293= 
12 A. I. Or. E. 102-51 All. 890= 
A. I. E. 1929 AU. 709. 
— S. 139 A—Questions of title. 

Section 139-A is imperative. It does not autho- 
rize a Magistrate to look into the question of title and 
decide for himself whether the accused’s case is or is 
not true. All that the Magistrate is to see is whether 
there is any reliable evidence in support of such denial. 
If there is some reliable evidence in support of the 
denial then the proceedings under the Code have to be 
stayed. In such a case no order under S. 140 can be 
passed without first proceeding under S. 139-A. 
{jSulaiman, /,) MaNNA LAL EmPEROR. 

24 A. L. J. 361=7 L. E. A. Or. 73= 
27 Cr. L. J. 473 = 93 I, C. 697= 
A. L E. 1926 AU. 390. 

— S. 139-A—*Waiver. 

Whether there can be a waiver of mandatory 
provision such as is contained in S. 139-A. {Wort, y.) 
MaHADEO LaL V, HOSSAINI PANDEY. 

I. E. 1930 Pat. 1= 1930 Or. C. 335= 
1201. O. 289=31 Cr. L. J. 53= 
A. I. E. 1930 Pat. 199. 

— S. 140— Effect of death. 

As soon as a person against whom an order has 

been made under Ch. X, Cr. P. Code, dies, the order 
ceases to have further effect and a Magistrate is not 
entitled to act under S. 140 (2). {Ashworth, J,) JUGAL 
JKiSHORE V, Emperor. 26 A. L. J. 405= 

9 L. E. A. Or. 64=108 1. C. 666 = 
29 Or- It. J. 446=9 A. I. Or. B. 434 = 
A. I. E. 1928 AU. 300. 

— S. 140— Procedure. 

- "M agistrate is not authorised to decide question of 

titles 

Section 139-A is imperative. It does not authorize a 
Magistrate to look into the question of title and decide 
for himself whether the accused’s case is or is not true. 
AH that the Magistrate is to see is whether there is any 
reliable evidence in support of such denial. If there is 
some reliable evidence in support of the denial then the 
proceedings under the Code have to be stayed. In such 
a case no cider under S. 140 can be passed without first 


CE. P . CODE (1898), S. 144 — ^Dispute about land. 

proceeding under S. 139-A. {Sulaiman, y.) Munna 
Lal V, Emperor. 24 A. L. J. 361 = 

7 L. E. A. Cr 73= 27 Cr. L. J. 473 = 
93 1. 0. 697= A.I.E. 1926 All. 390. 
— S. 141— Verdict, omission of. 

■ ~A jury was appointed at the instance of defen- 
dant, but jury failed to return a verdict as required by 
S. 139. The Court then inspected the locality and fixed 
a date for parties, to adduce evidence, who however, 
adduced no evidence on the date, and the Court made 
the order against the defendant absolute. 

Held, the procedure not illegal. 6 A. L. J. 685 ; 20 
A. L. J. 657, Not foil. {Daniels,/.) Shiam SUNDAR 
z/. KiNG-EMPEROR. 24 A. L. J. 165 = 

7 1*. E. A Cr. 5 = 27 Or. L. J. 981 = 
96 I. 0. 645= A. I. E. 1926 AU. 658, 

— S. 144. 

Dispute about land. 

Duty of Magistrate. 

Ex parte order. 

Nature of proceedings. 

Procedure. 

Eescission and extension. 

Eevision. 

Scope and object. 

Temporary order. 

Validity of order. 

MisceUaneous. 

— S. 144— Dispute about land. 

Where a person simply wants to enforce his right 

to possession of property, the criminal Courts ought not 
to lend him their aid under S. 144. {Devadoss, y.) 
Vythilinga Mudahar V. Ramanuja Mud.-vliar. 

119 I. 0. 166 = 2 M. Or. O. 302= 
30 Or. L. J. 1010=1929 Or. 0. 613= 
A. I. E. 1929 Mad. 846- 

Procedure under S. 144 warrants sufficient 

ground. 

To give the Magistrate jurisdiction under S. 144, all 
that is required is that there is sufficient ground to pro- 
ceed under S. 144 and immediate prevention or speedy 
remedy is desirable. In such circumstances private 
rights must give way whatever be the subject-matter of 
dispute ; in particular it is immaterial that the dispute 
relates to land. Given the necessary conditions an order 
cannot be impugned as without jurisdiction merely be- 
cause it was arbitrary. {Macpherson, y.) Radhe DaS 
V. JAIRAM Mahto. 123 I. 0. 73 = 31 Or L. J. 466= 
1929 Or. C. 586= A. I. E, 1929 Pat. 714. 

Where a Magistrate on the materials before him 

finds that there was no bona fide dispute as to actual 
possession, but the opponent was merely trying to get 
into possession, order under S. 144 is warranted and is 
the best means of preventing the imminent breach of the 
peace. {Macpherson, y.) LUCHMaN DaS v. RaM- 
CHHABILAL MlSSIR. 115 1. 0. 688 =* 

30 Or. L. J. 610= 10 P. L.T. 642= 

12 A. I. Cr. E. 309 =1929 Cr, 0. 198= 

A. I. E. 1929 Pat. 415 

Even in bona fide dispute as to possession of land 

S. 144 may be legally and properly utilized, {Obiter, y 
{Macpherson, J.) LaCHMAN DaS v, RamchhabilaL. 
MISSIR. 116 1 O, 683 = 30 Cr. I.. J. 610= 

10 P, E. T. 642=12 A. I. Cr. E. 309= 
1929 Or. C. 198= A. I. E. 1929 Pat. 416. 

'The District Magistrate has power to rescind the- 
order passed by Sub- Divisional Magistrate, 

An order was passed by the Sub-Dividonal Magistrate 
under S, 144. On appeal by the other party, the Dis- 
tnct Magistrate passed the. following order : “In view 
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of all the circumstances of the case, the shape of the 
lands and the admission of the Chamars, I am inclined 
to think that the masters of the 1st party are in present 
possession of the lands in dispute. 1, therefore, rescind 
the Older passed by the learned Sub- Divisional Magis- 
trate.” It was contended that the District Magistrate 
had no power lo pass such an order, as it was a substi- 
tution of an order of his own. 

Held, that there was no attempt to substitute an order 
of his own but was merely rescinding an order of Sub- 
Divisional Magistrate under S. 144, which quite clearly 
he had power to do. 3 P. L. J. 287, Rel. on. {Wort, J.) 
RAMKRISHUN v. QaMRUDDIN. 109 I. 0. 126=^ 

10 A. I. Or. R. 166 = 29 Or. L. J. 478. 

Where a Magistrate while making an order under 

S. 144 makes an incidental observation to possession of 
the property, the observation cannot have the force of 
an order under S. 145. {^Buchiill and Ktdwant Sakay, 
//.) MuNNi Lal V. Gath ahir. 

88 I C. 845 = 6 P. L. T. 746 = 3 Pat. L. R. Or. 70 = 
26 Or. L. J. 1229= A. I. B. 1925 Pat. 514. 

— Questions of title, fraud, etc., cannot be tried in 

proeeedings under S. 145 or 144. (^Adami and Buckmll, 
/J.) H. V. LOW AMD CO., LTD. V. MAHARAJA SlR 
Manindra Chandra nandy. 84 1. 0. 332= 

3 Pat. 809 = 26Cr. L. J. 268 = 
A. I. R. 1925 Pat. 33. 

Order under S, 144 /j not evidence of possession. 

An order under S. 144, should not be treated as sub- 
stantive evidence of possession in a case of rioting. No 
importance should be attached to a temporary injunction 
under S. 144, which is intended for emergencies. The 
judgment in such a case is certainly not admissible as a 
judgment. The fact of the order may be admissible 
under S. 13 of the Indian evidence Act but having re- 
gard to the peculiar .jurisdiction conferred by S. 144, no 
inference can be drawm from it as to the possession. 
iMttllick and Bucknill, //.) GlTA PRASAD SiNGH 
V, King-Emperor. 81 1. 0. 636= 

3 Pat. Ii. B. Cr. 27 = 5 P. L. T. 666= 
1924 P. H. O. 0. 29 = 25 Or. D. J. 919= 
A. I. B. 1925 Pat. 17. 
— S. 144— Duty of Magistrate. 

The preservation of the public peace is a function 

of the Government and in the performance of that 
function, it may be necessary for them to override 
temporarily private rights. Where there is a conflict 
between the public interest and a private right, the 
former must prevail. 6 Mad. 203, Rel. on, {Coutts- 
T rotter, C, J,, Devadoss, Beasley, Waller and Jackson, 
//.) VISWANaDHA RAO V, EMPEROR. 

11 A.I.Cr.B. 386 = 112 I.C. 863 = 61 Mad. 1006 = 
1 M. Or. 0. 60 = 30 Or.L.J. 31=1928M.W.N 616= 
28M.I..W, 406 = A. I. B. 1928 Mad. 1049 = 
66 M. L. J. 442 (F.B.) 
——It is the duty of the executive to uphold the civil 
rights declared by Civil Courts by all means available 
before resorting to S. 144. (Wallace, J.) GUDDAM 
VeNKATASUBBA REDDI V, KiNG-EMPEROR. 

100 I. 0. 709 = 25 M. L. W. 375=28 Or. L. J. 326= 
7 A. I. Or. B. 53= A. I. E. 1927 Mad. 368= 
62 M. L. J.298. 

— S. 144— Ex parte order. 

When an ex parte order under S, 144 is called in 

question under cl, (4) of that section, the normal pro- 
cedure should be for evidence to be recorded in the 
usual way by examination and crosse-xamination of 
witnesses in open Court. The proceeding being a judi- 
cial one it is desirable whenever possible to adopt the 
normal procedure. (JCrisknan PetndcUai^ /.) 
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Satyanarayana Choudari V. Emperor. 

1930 M. W. 3Sr. 841 = 33 L. W. 632 = 131 1. 0. 449 = 
32 Or. L. J. 744=1931 Or. 0. 332 = 

A I. R. 1931 Mad. 236 = 60 M. L. J. 378. 
Sec. 144 provides speedy remedy in cases of emer- 
gency and under Sub-S. 2, a Magistrate can pass an 
ex parte order immediately on receiving a police report 
that he is satisfied that immediate action is necessary^ 
Rescission or alteration of the said order can be sought 
by the aggrieved party under A, (Wazir Hasan, 

A. J. c.) Jang Bahadur v. Emperor. 

77 I.O. 721=11 O. E. J. 54 = 26 Or. L. J. 433= 
A. I. B. 1924 Oudh 338. 
— S. 144 — Nature of proceedings. 

Proceedings under S, 144. 

A Magistrate directed a notice to be issued under 
S. 144 and called upon the parties to show cause, if any.. 
The parties showed cause, produced documents and 
argued upon it and the judgment was reserved. The 
Magistrate then examined some witnesses on the spot ex 
parte behind the back of the parties and without giving 
any notice to them of the local inspection passed an order 
based solely on the statements made by these witnesses 
without referring to documentary evidence and argu- 
ments submitted by the parties. 

Held, that the Magistrate was bound to consider the 
evidence and arguments submitted under S. 144 (5)- 
and the order based on the ex parte evidence i illegal 
as a proceeding under S. 144 is judicial proceeding, 

I. R. 1927 Pat. 301, Foil. (Jwala Prasad, J.) 
GOBIND Ram V, BaSano'I Lal. 114 1. C 466= 

7 Pat. 269 = 30 Cr. L. J. 302= 11 P E. T. 184 = 
A. I. B. 1929 Pat. 46. 

Order of the Magistrates acting under S. 146 is 

not the order of a Court. No levision, therefore, lies 
against such order under S. 435, in spite of omission of 
Cl. 3 from the Code of 1898. A.LR. 1923 Mad. 473, FolL 
Magistrates are not always Courts. S. 6 is not incon- 
sistent with the idea that Magistrates may sometimes- 
act in executive and administrative capacity and not as 
Courts. 39 Cal. 953 (P.C.), Dlst. A.I.R. 1924 Pat. 703„ 
Not Appr. {Pamesam, /.) VeDAPPAN SerVAI v,. 
Perianan Servai. 113I.C. 279= 

30 Cr. L. J. 119 = 12 A. I. Cr. E. 17 = 
62 Mad. 69 = 1 M. Cr. C. 304=28 M, L. W. 606 = 
1928 M. W. N. 779= A. I. B. 1928 Mad. 1108 = 

55 M. E. J. 621.. 

Magistrate passing order under S. 144 is not a 

Court, 

A Magistrate passing an order under S. 144, is not' 
acting as a “Court” and Sub-S. (7) of S. 195 is in- 
applicable to such a case. 6 M. 208 (F. B.) ; 14 W. R.. 
Cr. 46, Foil, and 35 M. L. J. 454, Difes. 

Obiter, — It is impossible that while securing orders* 
under S. 144 from interference except by the successor 
of the Magistrate passing them or by some superior 
Magistrate, the Sessions Judge should have been given 
the power to render the order practically nugatory by 
declining to allow a prosecution for disobedience to it., 
(Ayling and Pamesam, J/,) NaTARAJA PILLat v„ 
RaNGASWAMI PILLAI 72 1. C. 636 = 

24 Cr. E. J. 424 = 47 Mad. 66=17 M. E. W. 409=. 

1923 M. W. N. 240= 32 M. E. T. 214 = 
A. 1. B. 1923 Mad. 473 = 44 M. E. J. 828^ 
— S, 144— Procedure. 

Proceedings under S. 144 being judicial the ac- 
cused has a right to know what the information was om 
which the Magistrate acted in order to show that it was* 
unfounded or insufiident. (Pastdalal, /.) SRJRAMA- 
MI^RTHI V, EmpERORw \ 1980 M. W.-N. 849 « 
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131 1. 0. 649-32 Or. L. J. 763- 33 L. W. 640= 
1931 Or. 0. 362= A. I. R. 1931 Mad. 242= 
60 M. L. J. 370. 

Ordinarily unless the facts are on the face of 

them quite clear, a proceeding should be drawn up under 
S. 145 for the purpose of investigating the question of 
actual possession to land. {Mtillick^ /,) KISHORI 
JHA V. AN AND KISHORE JHA. 

1930 Or. 0. 258=126 1. 0. 293 = 31 Or. L, J. 1005= 
I. R. 1930 Pat. 697=10 P. L. T. 862= 
A. I. R. 1930 Pat. 162. 

When setting aside the order made hy the Magis- 
trate under S. 144, the District Magistrate cannot direct 
him to draw proceedings under S. 145. 

The Sub-Divisional Magistrate on a police report 
■drew up proceedings under S. 144. The District Magis- 
trate set them aside holding they were wrongly drawn up 
and directed the Sub-Divisional Magistrate to draw up 
proceedings under S. 145. 

Jleld, that though under S. 144 (4) he was entitled 
to .«*et aside an order of the Sub- Divisional Magistrate 
there was no provision in law whereby he could direct 
the Sub-Divisional Magistrate to draw up proceedings 
under any other section. The proper course for District 
Magistrate in such case was to make a reference to the 
High, Court under S- 43S. 24 Cal. 39l, Foil. (Suhra- 
wardy and Graham, //.) KeDARNATH SiKBUR v, 
BIJOYMANDAL. 33 0. W. N. 723 = 123 1. C. 647 = 
31 Or. I*. X 544 = 1929 Or. 0. 385= 
A. I. R. 1929 Cal. 751. 

A case in which it would have been better to 

draw up proceedings under S. 145 should not be pro- 
ceeded with under S. 144. (^Allanson, /.) LATIFAU 
V, Mohammad Ibrahim. 106 1. C. 223= 

28 Or. Ii. J. 1039= A. r R. 1927 Pat. 432. 

Under S. 144 something more is necessary to be 

done than a mere recital of the fact that in the opinion 
of the District Magistrate there was sufficient ground 
for proceeding under S. 144. An order issued under 
the section must state the material facts of the case 
justifying the issue of the order. {Kulwant Sahay, /.) 

R. E. BLONG V, KING-EMPEROR. 

82 1. 0. 42= 1924 P. H. 0, 0. 262 = 
25 Or. L. J. 1178=6 P. L. T. 130 = 
3 Pat. Ii. R. Or. 41= A. I. R. 1924 Pat. 767. 

Order based on private and in absence of peti- 

iioner is liable to be set aside. 

If Magistrate comes to the conclusion that there is no 
likelihood of a breach of the peace and therefore no 
action need be taken either under S. 144 or under 

S. 147, Cr. P. Code, he would be justified in doing so. 
Where a Magistrate disposes of the matter by taking 
evidence ex parte, by going over to the office of the 
second party and making enquiries in the absence of the 
petitioners and without giving them an opportunity of 
adducing their own evidence and examining witnesses 
and coming to a distinct finding as to the alleged right 
of easement set up by the petitioners and comes to the 
conclusion that the right is with the second party and 
that if the petitioners go upon the land they do so at 
their own risk. 

ffeld, in effect he makes an order in favour of the 
second' party under S. 147 and prevents the petitioners 
from going upon the land. Such a' procedure is wholly 
unjustifiable and the order must be set aside. (JCulwant 
Sahay, /,) NaRENDRA NaTH SaRKAR v. EAST 
INDUN Railway. 77 1. 0. 807= 

’5 P. L. T. 4fl9=2 Pat. I,.R. Or. 209 = 
V -25 €t: JilJ. 456= A. I. R. 1924 Pat. 717, 


OR. P. CODE (1898), S. 144— Revision. 

S. 144— Rescission and extension. 

— Second order same as first — Additional parties 

in second one — Total period exceeding iivo months — 
Order is illegal. 

The period during which an order under S. 144 
remains in force is two months only and it cannot be 
extended beyond that period by the Magistrate. To 
draw up the same order once more merely adding to 
the parties affected is an attempt to evade the provi- 
sions of cl. (6) of S, 144 and is illegal if the total 
period exceeds two months. {Newbould and Mukerji, 
//.) ASHUTOSH ROYz^. HaRIS CHANDRA CHAT- 
TOPADHYA. 86 1. C. 810 = 26 Or. L. J. 874 = 

29 O. W. N. 411 = A. I. R. 1925 Oal. 625. 

An order under S. 144 being operative only for 

two months need not be set a.side after the period of 2 
months is over. {Bucknill and Kulwant Sahay, JJ.) 
MUNNI LaL V. Gaiti AHIR. 88 I. 0. 845= 

6 P. L. T. 746= 3 Pat. L. R. Cr. 70 = 
26 Or. L. J. 1229= A. I. R. 1926 Pat. 514. 
— S. 144— Revision. 

T he High Court has power to interfere when the 

order passed by the Magistrate is vitiated. 

Where the elements essential to action under S. 144 
are shown to exist upon materials before the Court, the 
High Court will in exercising its powers respect the 
opinion of the local authorities both as to the gravity of 
the danger and as to the steps necessary for th^e mainte- 
nance of peace. But if the grounds for action as 
stated in the order are either unfounded in fact or in- 
sufficient ^ in law or if it is shown that the order against 
the public as framed violates the conditions laid down 
by S, l44 then it is the duty of the High Court to 
interfere in revision. (Pandalai, J.) SRIRAMAMUR- 
THi V, Emperor. 1930 M. W. N. 849= 

131 1. 0. 649 = 82 Cr. L. J. 763= 
33 D. W. 640 = 1931 Or. C. 362 = 
A. I. R. 1931 Mad. 242=60 M. L. J. 370. 

Facts not peculiarly within knowledge of Magis- 
trate — High Court's power to interfere. 

Where there are special facts relating to a particular 
locality as to which the local authority is the best judge, 
the opinion of that authority will not easily be disturbed, 
but where there are no special circumstances and the 
matter is one of general impression the absence of any 
near or reasonable connection between the prohibited 
act and the supposed danger to public tranquillity will 
be a ground upon which the High Court is bound to 
act. Order under S. 144 prohibiting wearing of Gandhi 
caps set aside. {Krishnan Pandalai, /.) SaTYA- 
narayana Choudari V. Emperor. 

1980 M. W. IT. 841 = 131 1. 0. 449 = 
32 Or. L. X 744=33 L. W. 632= 
1931 Or. C. 332= A. I. R. 1931 Mad. 236 = 
60 M. L. J. 378. 

^ Where the High Court finds that the trying 
Magistrate has juridiction to pass an order under 
S. 144 ; it will not send back the matter to the Magis- 
trate notwithstanding that the order has expired, so that 
he may begin the proceedings again, as regards the 
accused’s showing cause against the order. 13. C W. N. 
195 ; 20 C. W. N. 758 ; 20 C. W. N. 981 ; 23 C.W N. 
145 and A. I, R. 1928 Cal. 446, Ref. (^Rankin, C. J, 
and Patterson, /.) DaBIRUDDIN MOHAMMaD k EM- 
PEROR, I. R. 1930 Oal. 497= 125 1. C. 273 = 

31 Cr. D. X 804=1930 Ct. C. 131 = 
A. X. B. 1930 Cal, 131. 
— j High Court can revise order under ^(I44pfrb' 

vided revisional jurisdiction is exercised r^thip 2 itionf if^ 
of order. (^Beasley, C, J, and Cornish, 'MtlxilT 
SWAMI S'ERVArGARA:^ 2/. THANGAMMAL AV*yARi ’ 
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C?E. P. CODE (1898), S. 14=4— Revision. 

121 1. 0. 833 = 31 Or. L. J. 324= 
31 M. L. W. 16 = 1930 M.W. N. 82= 

2 M. Cr. 0. 277 = 63 Mad. 320 = 
A. I. B. 1930 Mad. 242=58 M. L. J, 148. 

The section empowers the High Coart, with a 

^Aew to secure the ends of justice, to direct a party to 
re- deliver goods to the proper person who is wrongly 
ordered to deliver them to another under S. 144. 3 
M. L. W. 498 and 28 C. L. J. 483, Foil. 

Ahmad, /.) (HafIZ) HaFIZUDDIN LaBORDE. 

105 I. 0. 815 = 8 A. I. Or. R. 362= 
8 L. R. A Cr. 149 =28 Cr. L. J. 991 = 

26 A. L. J. 83=50 All. 414= A. I. R. 1928 All. 14. 
—Orders under S. 144 are not judicial orders that 
could be interfered with in exercise of the revisional 
powers of the High Court. A. I. R. 1928 Mad. 1108 
and A. I. R. 1925 Mad. 473, Foil. {Reilly, /.) 
Suthadi alaga Thewarz/. G. a. Baker. 

116 I. 0. 137 = 30 Cr. L. J. 629= 
1929 M. W. N. 694 = 2 M. Or.C. 200= 
13 A. I. Cr. R. 48=55 M. L. J. 621. 

Patna High Court does not generally interfere 

with orders under S. 144, the operation of which has 
expired. 

An order was passed under S. 144 restraining the 
j)etitioners from interfering with the possession of the 
other side. On the last day on which the order could 
•operate, the Magistrate complained against the peti- 
tioners under S. 188, Penal Code, in respect of a breach 
of his above order. Next day the petitioners applied 
to the District Magistrate to set aside the order under 
‘S. 144, and on his rejecting the application, they applied 
to the High Court for considering the order under 
S. 144. 

Held that the general practice of most of the Judges 
of the Patna High Court is against interfering with 
-orders under S. 144, the operation of which has ex- 
pired and the fact that the petitioner was concerned 
with the validity of the order in view of the prosecu- 
•tion under S. 188, Penal Code, was not a special cir- 
cumstance, for interference. 20 C. W. N. 981, Dist. 
•iMacpherson, J.) KaRAN SiNGH v. RaM KlSHUN 
Lal. 10 A. I. Cr. R. 200 = 29 Cr. L. J. 465 = 

109 1.C. 113 = A. I. R. 1928 Pat. 480. 

— When an order under S.144 has expired by eftiux 

of time of the High Court will not revise it nor will it 
adjudicate upon the merits thereof. (42 M. L. J. 352, 
Diss.) {Spencer, /.) KUPPU ODAYaR v. POOMALAI 
*G0UNDAN. 821 C. 472 = 

1924 M. W. N. 675 = 25 Cr. L. J. 1304 = 
A. I R. 1924 Mad. 896 =47 M. L. J. 439. 

High Court will interfere where the order is 

wholly without jurisdiction. 

Although under Clause (4) of S 144 it is incumbent 
on the petitioners to go in the first instance before the- 
District Magistrate before coming up In revision to the 
High Court and ordinarily that is the practice in the 
High Court still the High Court will interfere where the, 
order of the Sub-divisional Magistrate is wholly without 
jursidiction. A. 1. R. 1922 Pat. 435 (F. B.), Foil. 
\lCulwant Sahay, /.) ARAL MaHTON 2 /. MAHABIR 
MaHTON. 75 I. C. 631=5 F. L. T. 90= : 

1 Fat. L. R. Or. 223=24 Cr. L J. 947= , 
A.I.R. 1924 Fat. 145. 

—S. 14 4— Scope and object. 

"Hecessary to pass order — Apprehended breach of^ 
, public peace — Order prohibiting wearing of Gaftdhi 
caps-^Zegality, ! 

Tbe test to see whether the order under S. 144 was I 
justified or not is to find out whether the act, be it lawful 

Cr. D.~15 


OR. F. CODE (1898), S. 144— Scope and object 

or unlawful, was likely to lead to a breach of public 
tranquillity. The likelihood ortendency must be a rea- 
sonable or prominent one. 

Held, that the prohibition of the use of Gandhi caps 
in a particular locality was not, on the facts disclosed, 
necessary in the interests of peace and that the order 
under S. 144 should consequently be quashed. {Krishnan 
Pandalai, /.) SatYANARAYANA CHOUDARI v, EM- 
PEROR. 1930 M. W. N. 841 = 131 I.C. 449 = 

32 Cr. Ii. J. 744 = 1931 Cr. C. 332= 
A.I.B. 1931 Mad. 236 = 33 M.L.W. 632= 
60 M. L. J. 378. 

No order can be passed against the public with- 
out the limitation as to place. The place must be open 
to the public as such. The public cannot 'be prohibited 
from putting up flags in private houses and in such a 
case the house owners cannot be called members of the 
public for purposes of the section. {Pandalai, /,) Sri- 

ramamurthi z^. Emperor. 1930 m. w. n 849= 
131 1. C. 649 = 32 Cr. L J. 763=33 L.W.' 640 = 
1931 Cr, C. 362= A. I. R. 1931 Mad. 242= 
_ 60 M.L. J*. 370. 

The section does not apply to disputes of a civil 

nature of private indiziditals, 

_ The applicant was for some time an agent of the Asia- 
tic Petroleum Co., but his agency was terminated. Not- 
withstanding the termination of his agency, he refused 
to deliver back the register and goods of the company 
The opposite party then filed an application, under 
S. 144 praying that the applicant be directed to deliver 
to the opposite party the register and goods in his pos- 
session. The Magistrate, after following the necessary 
procedure, ordered the applicant to deliver all things be- 
longing to the company to it. The applicant challenged 
the decision. 

Held, that the Magistrate's order was illegal as pro- 
ceedings under the section may be taken only in urgent 
cases of nuisance or apprehended danger, and the exis- 
tence of these circumstances of a condition precedent to 
an action under the section. The section is not intended 
to vest a Magistrate to decide disputes of a civil nature 
between private individuals and to usurp the functions 
of a civil Court. {Igbal Ahmad, /.) HaFI:ZUDDIN v 
C. LABORDE. 105 I. 0. 815=50 All. 414 = 

26 A.L.X 83= 28 Cx. li. J. 991 = 
8 Ii. R. A. Or. 149 = 8 A.I.Cr.R. 362 = 
A.I.R. 1928 AU. 14. 
■— Conrt must make enquiry in the circumstances 
likely to cause breach of peace. 

Section 144 is not intended to restrict the liberty of 
an individual if there is no apprehension of a breach of 
the peace on account of any act to be done by him. Its 
object is to enable a Magistrate in cases of emergency 
to make an immediate order for the purpose of prevent- 
ing an imminent breach of the peace ; but it is not in- 
tended to relieve him of the duty of making a proper 
enquiry into the circumstance which make it likely that 
such breach of the peace will occur. If it is found that 
a man is doing that which he is legally entitled to do and 
that his neighbour chooses to take ofifence and threaten- 
ed to create a disturbance in consequence, it is clear that 
the duty of the Magistrate is not to continue to deprive 
the first of the exercise of his legal right but to restrain 
the second from illegally interfering with that exercise of 
legal right. 5 Cal, 132, Foil. {Kulwant Sahay, /.) R. 
E. BDONG KiNG-EmperoR. Sg 1.0 42= 

1924F.H.0,0. 262=25 Cr. L. JT 1178= 
6 F.I,.T, 130=3 |>at. L R. Or, 41= 
^ .... I- 1924 Fat. 767. 

; Section 144 is applw^hle only to temporary orders 

in urgent cases of nuisance or apprehended ; |t is 
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OR. P. CODE (1888), S. 144--Teiiiporary order. 

not applicable in cases where there is a dispute as to land 
for the settlement of which S. 145 provides the proper 
remedy. 32 C. 936 and 48 I. C. 342, Ref. (^KiUwant 
Sahay, /.) AKAL MaHTON .v MaHABIR MaHTON. 

75 I. C. 631=5 P.L.T. 90=1 Pat. I..R. Or. 223 = 
24 Or. L, J. 947= A. I. B. 1924 Pat. 145. 
— S. 144— Temporary order. 

Section 144 makes provision for a contingency 

that local and temporary orders may, at times, be made 
without there being a real danger of breach of the peace 
or other reason justifying it. Accordingly under that 
section it has to be proved that the accused not merely 
disobeyed the lawful order but that the act of disobe- 
dience was such as caused or involved the risk of a 
breach of the‘ peace or other danger or trouble, {Raftkin, 
C, J, and Patterson, J,) DaBRUDDIN MOHAMMAD 
z\ Emperor. I. E. 1930 Cal. 497 = 

126 1. C. 273 = 31 Cr L. J. 804= 
1930 Cr. C. 131=A. I. E. 1930 Cal. 131. 
Justificati on . 

Though a person has an absolute right to use his pro- 
perty as he pleases, yet, if the mode of enjoyment of his 
property, innocent and lawful though it might be, results 
or tends to result, in a series of acts which are likely to 
lead to a breach of the peace, an order under S. 144, 
restraining the person temporarily from enjoying the pro- 
perty in that way is amply justified. 10 B. L. R. 434 
(F. B.), Rel. on. 11 C. W. N. 79, Dist. {Choizner 
and Gregory^ JJ^ RAM GOPAL v. NaRAYAN DaS. 

108 I. C. 590 = 32 0. W. N. 613 =55 Cal. 1077 = 
47 C. L. J. 452 = 29 Cr. L. J. 423 = 
10 A. I. Cr. E. 82= A. I. E. 1928 Cal. 446. 
— S. 144—Validity of order. 

An order under S. 144 cannot be passed by a 

Magistrate when in effect there are no materials before 
him justifying the order (^Macfherson, J.) RaDHE DAS 
&. JAIRAM Mahto, 123 1. C. 73=31 Cr. L. J. 466 = 
1929 Cr. C. 586= A. I. E. 1929 Pat. 714. 

^The interpretation of the Sessions Judge of tfu 

order directing a party not to obstruct the water by 
bafidk is an order directing the removed of a bandh 
already erected is wrong, 

A small river flowed by the east side of tw'o villages 
K and S , whose lands were irrigated by the river. 
In August 1927 the people of AT and certain adjoining 
villages raised a bandh in the bed of the river in village 
AT, whereupon on 2nd September the tenants of S filed 
a petition before the Sub-Divisional OflScer denying the I 
right of the people of K to erect a bandh and alleged | 
that the bandh caused great damage to the crops of 5 
and asked the Court to take action under S. 144 against 
the people of AT directing them to remove the bandh. 
On 8th September the Magistrate passed the follow- 
ing order : “The report shows that the villagers of K 
have erected a new bandh at point A of this map. 
Issue notice S. 144. Cr, P, Code, restraining the 
second party from obstructing the flow of water into the 
canal by erecting a bandh at point A,, .Send a copy of 
the order to the police who will see that there is no 
breach of the peace.^* The people of S as also the’ 
Inspector of Police and the Sessions Judge construed 
the order to meau that the bandh was to be removed. 

Held, that there was nothing in that order to justify 
the assumption that the Magistrate had given any direc- 
tion to the Sub-Inspector to remove the bandh erected 
by the people of JC, It was beyond the jurisdiction of 
the Magistrate to pass an order Kke this under S. 144. 

Aat it purported to do was to restrain the people of 
M ifbm obstructing the flow of water into the canal by 
a bandh. This obviously could not apply to a 
which had been admittedly erected before this 


OE. P. CODE (1898), S. 144— Validity of order. 

order was passed, and that it could not be held that the 
people of JC were acting in defiance of the order of the 
Magistrate. {Cosirtney Terrell, C,J, and Fa&l Ah, /.) 
Tilak Kohar V. Emperor. I. B, 1930 Pat, 686= 
126 I. 0. 153 = 31 Or. Ii. J. 967- 1929 Cr C. 283 = 
A. I. R. 19i9 Pat. 523. 
’ When a breach of the peace is anticipated, action 
is to be taken against the potential law^ breakers and not 
against the peaceful citizens whom, it is expected, that 
the law-breakers will molest. AJ.R. 1922 Cal. 483- 
and A. I. R. 1924 Pat. 767, Foil. {Harrison, J,) 
Kazat^ Ghand z/. The Crown. 28 Cr. L. J. 346= 
100 I. C 826= A. I. E. 1927 Lah. 430. 

~ -Restraining a right to take a procession, obtained 
by a decree is not valid. 

Where Hindus of a certain place, in accordance with 
a decree obtained in their favour, applied for leave ia 
take procession along the streets and the Magistrate 
passed an order under S. 144, forbidding the Hindus to- 
conduct that procession, holding that the likelihood of 
rioting and bloodshed was too great to allow them to- 
exercise their lawful rights. 

Held, that this was a confession of importance on the^ 
part of the authorities. The District Magistrate is the 
person who is to look after the peace ot his district and 
naturally in case of sudden emergency it may be neces- 
sary to restrict a person from exercising a perfectly law- 
ful right. But it should not be necessary to prevent 
that person not only in a particular occasion in the near 
future but fpr all time from exercising that right because 
it would be too much trouble to render him adequate 
protection against persons who intend to disobey the law.. 

Orders under S. 144 are not intended to be used as a 
means of depriving the citizens of lawful rights which 
have been declared by competent Courts. (Phillips, J.) 
SiVAPURAM Venkata Subbaya v. Muhammad- 
Falauddin Khaji. 101 1.C. 893 = 28 Cr.L.J 609= 
8 A. I. Cr. E. 146= A. I. E. 1927 Mad! 611 = 
62 M. L. J. 661. 

“ Other means to avert danger being available,, 
proceeding should not be taken under S, 144. 

An action should be taken mider S. 144 only in 
urgent cases of nuisance or apprehended danger. It is 
not proper that Criminal Courts should take upon them- 
selves a jurisdiction to decide what are really civil 
disputes. 

Where the complaint was that a person by closing a 
drain and obstructing the flow of the rain water of 
another house endangered the safety of the house but 
where its owner could drain off the water in some other 
way. 

Held, that the proper remedy w^as in the Civil Court. 
{.Mukerji, /.) HaJI ALI v, EmpeROR. 85 I. 0. 656 = 
26 Cr. L. J. 560 = A. I. E. 1926 All. 678.- 
An order can only be issued to the public gene- 
rally when frequenting or visiting a particular place. 
An order which directs the public in general to abstain- 
from attending H at is bad since it is not until the- 
public attends the Hat that the order can be binding on 
them. (Hewbould and Mukerji, J J.') ASHUTOSH* 
ROY V. Haris Chandra Chattopadhaya. 

86 1. C. 810 = 26 Cr.L. J. 874 = 29 0. W. N. 411= 
A. I. E, 1926 Cal. 626. 

When an order was passed under S. 144 which 

amounted to an order to cut the bandh the assembly 
resisting that is not unlawful, 

A compromise decree to which the Secretary of State 
was a party was passed providing that if the work of 
excavation and of bunding the eastern bank of a certain 
stream was not completed by a certain time the injunc- 
tion issued for the maintenance of the western bandh 
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would be cancelled and the respondents (that is, the 
plaintiffs in the suit for injunction) would raise no 
objection to the delendants or any other person cutting 
the western bandh and bunding the eastern bank after 
the period allowed had expired ; the eastern bank was 
damaged and one of the defendants in the suit for in- 
junction applied to the Collector for permission to le- 
move the western bandh. The Collector as District 
Magistrate issued order under section 144 to the public 
generally to abstain from interfering when the western 
bandh was cut as conditions had arisen when it was 
necessary to cut the western bandh. In the result at the 
time of cutting the bandh a. riot took place and some of 
the villagers who had taken pait in preventing the 
cutting of bandh were convicted under S. 147, 1. P. C. 
and the common unlawful object was stated to be resist- 
ing the cutting of the bandh. 

Held, that in effect the order really amounted to an 
order to cut the bandh. The Distiict Magistrate who 
in his capecity as Collector represented the Secretary of 
State in "the civil suit and who was in effect a party 
thereto was taking upon himself to construe the consent 
decree of the Civil Court and to say that the circum- 
stances had arisen which justified the dissolving of the 
injunction of the Civil Court and the cutting of the 
western bandh. The District Magistrate had no right to 
usurp the functions of the Civil Court in this way ; the 
injunction was still subsisting and could only be dissolv- 
ed by the Court which granted it and it was the High 
Court alone which could construe its own decree and 
say whether the circumstances had arisen which would 
justify the dissolution of the injunction and the cutting 
of the bandh. 

Held, further in the result there w'as no order in 
express terms to cut the bandh and no one was entitled 
to cut the bandh in view of the Civil Court’s injunction 
which was still subsisting and this being so the common 
objects set out in the charge had not been established 
and therefore the conviction of and sentence passed on 
the petitioners must be set aside. {Greaves and Panion^ 
//.) Abdul Jalil v. emperor. 84 1. 0. 343= 
28 C. W, N. 732=26 Or. L. J. 279= 
A. I. R. 1924 Cal. 996. 

” Order passed under S. 144 vnthout preliminary 
notice or inquiry is bad. 

"Where the opposite party were not parties to the pro- 
ceedings under S. 145 started between the petitioners 
and one H, nor had any report been received from the 
police as to their possession of the two plots or as to a 
likelihood of a breach of the peace and the opposite 
party had merely said that their possession was being 
interfered with. 

that an order passed by the Magistrate under 
S. 144 was wrong especially when he passed the order 
without issuing any preliminary notice to the petitioners 
and without hearing them on the point ; it was open to 
him either to direct that the opposite party should be 
made parties to the proceedings then pending under 
S, 145 or a notice should have been issued on the peti 
tioners to show cause. (Adami, /.) DhaNRAJ BhagAT 
V. Bharat narajn Singh. 84 1. 0. 324= 

2 Bat. L. B. Or. 198 = 6 P. Ii. T. 263= 
26 Or. I,. X 260= A. I. R. 1924 Pat. 703. 

— ^S. 144~-Miscenaneotis. 

Duty of Magistrate. 

A definite order, or an order refusing to take action 
or rescinding an order under S. 144 must be ignored 
when evidence regarding possession is being taken under 
S. 145. 27 Cal. 785, Rel. on.; A. I. R. 1925 Pat. 610, 
Ref. J.'i Saddique SHEIKH MOHIND. 


OR. P. CODE (1898), S. 145— AppUcaWUty. 

129 1. O. 86 = 32 Or. L. J. 208 = 
1930 Or. 0. 1100 = A. I. E. 1930 Pat. 666. 

"" Remedy. 

If a M agisirate abuses his power under S. 144 the 
remedy is probably to invoke the power of S. 1C)7, 
Government of India Act. {Pamesam, J.) VedaPPAK 
Servai V. Perianan Servai. 113 1. C. 279 = 
SO Or. L. J. 119 = 12 A. I. Or. R. 17= 
62 Mad. 69=1928 M. W. N. 779 = 
28 M. L. W. 606 = 1 M. Or. C. 304 = 
A. I. R. 1928 Mad. 1108 = 66 M. L. J. 621. 
S. 145. 

Applicability. 

Arbitration. 

Attachment. 

Breach of Peace. 

! Burden of proof. 

I Compromise, 

Costs. 

Decision of Revenue Court. 

Decree of Civil Court. 

Defects in Procedure. 

! Duty of Magistrate. 

I Easement. 

Effect of order. 

Evidentiary value of order. 

Porum 

Foundation of jurisdiction. 

Presh proceedings. 

Government of India Act, S. 107. 

Immovable property. 

Information. 

Joint possession. 

Large Area. 

Local inquiry. 

Meaning of words. 

Nature of proceedings. 

Object of. 

Order without jurisdiction. 

Order without Notice. 

Party. 

Pendency of Civil Suit. 

Period of possession. 

Police Report. 

Possession. 

Power of Magistrate. 

Receiver. 

Relevancy of Title. 

Revision. 

Security for keeping peace. 

Symbolical possession. 

Transfer of case 
— S. 146— Applicability. 

— ■ S ection cannot apply to disputes between persons 
having joint rights. 

Seeing that S. 145 merely contains the words a dis- 
pute likely to cause a breach of the peace concerning 
any land or water or the boundaries thereof, and , seeing 
that neither in S. 145 nor in S. 146 is there any provi- 
sion which clearly limits the dispute, which can be dealt 
with under Ch. 12 to a dispute by two opposing 
parties having adverse rights t® its exclusive possession 
it cannot be said that because the dispute was not one 
between two opposing parties having adverse rights to 
exclusive possession of the land but was a dispute be- 
tween two parties having 3 < 5 iht rights tp the land in dis- 
pute, each of which was claitning exclusive possession, 
S. 145 cannot apply. 11 C. W. N. 512, Diss, from. 
(Mir$c»artd Broom fe/d, >//.') In re VenKATRAMAN 
Kama Hedge «*. Emperc^. ; ,82 Bom, L. R. 340= 

X950 Or. O. 1. 0. 718« 81 Or L. J. 933« 

A. L R. 1930 Bom. 172. 
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OB. P. CODE (1898), S. 146— AppUcabiUty. 

Whether proceedings can be initiated on basis of 

old police report. 

Held^ that proceedings under S. 145 cannot be started 
on the basis of a police report more than three months 
old there being no likelihood of a breach of the 
peace when the Magistrate actually drew up the pro- 
ceedings. 2 P. L. T. 650, Appr. (Suhrawardy 
and Costello, //.) ANADI LaL MUKERJEE v. 
SUKHCHAND M.ANDAL. 58 Cal. 388 = 

129 I. C. 610 = 32 Or. I.. J. 398 = 

31 0. W. N, 899 = 1930 Cr. 0. 1115= 

A. I. S. 1980 Cal. 715. 
-Where the subject-matter of dispute is posses- 
sion of a complete and existing bund and not a right to 
erect a bund, the case falls within S. 145. l5 C. L. J. 
267 and 4 C. W. N. 779, Dist. (JSuhrawardy and 
Graham, JJ,') SaSHI BhUSAN ChOWDHURY DE- 
SENDRA GaTI RaM. I. E. 1930 Oal 633 = 

33 O. W. N. 1004=125 I. 0. 857 = 

31 Or. L. J. 944= 1930 Cr. 0. 11= 

A. I. E. 1930 Oal. 69. 

"^Section 145 applies only to disputes about actual 

physical possession and not to disputes about joint pos- 
session. (^Addison, WaLI MUHAMJVIAD v, RAHMAT 
ALI. 110 1. C. 807 = 29 Or. L. J. 775 = 

11 A. I. Or, E. 44= A. I. E. 1928 Lab. 818. 

'^Dispute as to right of worship only — S. 147 and 

not S. 145, is proper . . 

Where the real dispute between the parties was as to 
the right to worship in the temple and not as regards the 
possession of the temple. 

Held, that the proper section under which action 
should be taken by the Magistrate to prevent a breach 
of peace is S. 147 and not S, 145, l6 M. L. T. 427, 29 
Mad. 237 and XI Mad. 323, Rel, on, 17 Cr. L. J. 235, 
Dist. {Krisknan, J.) SINNASV^AMI CHETTI v. 
PANNADI PaLANI GOUNDAN. 88 I. 0. 2 = 

26 Cr. L. J. 1057= A. I. E. 1925 Mad. 779 = 
48 M. I«. J*. 528. 

—Where the joint owners of a lease of the right to 

collect rent of certain lands are actually in separate pos- 
session of certain shares, of the right but there is a 
dispute as to the possession of a certain other share of 
which each party claims exclusive possession, S. 145 is 
applicable. The criterion in such cases is whether the 
parties claim exclusive possession. 5 All. 607, 23 Cal. 
80, 10 C. W. N. 1088 and 36 Cal. 986. Dist. 27 Cal. 
259, 17 M. L. T. 225, I P.L.T. 594 and 1923 Pat. 369, 
Foil, {Macpiterson, /.) BaSUDEO SiNGH v. TVIAHA- 
DEO LaL. 88 I. C. 707= 6 P. L. T. 454= 

26 Cr. L. J. 1187=1926 P. H. 0, 0. 142= 
A. I. E, 1926 Pat. 618. 

— -When there is ample time for the obtaining of a 

<dvil remedy criminal action is not justified. {Dalai, /. 
C.) CHOTE LAL V. Emperor. 76 1. 0. 691 = 

25 Cr. L J. 227=A. I. E. 1924 Oudb 341. 
— S. 145— ArbltratiOE. 

'‘Award can he used to drop proceedings hut not to 

declare possession of any party, 

A compromise can only be taken by the Magistrate 
as evidence for an order to be passed under cl. (5) 
of S. 145 and cannot possibly be made the basis of 
an order passed under cL (6). The rule governs algo 
a case in which an arbitration award is before the 
Conn and where that arbitration refers not to existing 
and past possession but to f uiure possession after divi- 
^on of the property or alteration of the existing condi- 
tion, ‘(A^ami and ^Foster ^ JJ. DTTIM SINGH v, 
RaI. 921. C. 172=3 Pat. 288= 

U ( - 7 p Mji 288 = 27 Or. L. J. 220= 

- ^ ^ ‘ A. I. E. 1924 Pat, 589. 


CE. p. CODE (1898), S. 145--Attachiiient. 

— S. 145— Attacbment. 

When once the Magistrate raises the attachment 

and drops further proceedings in the case he has no 
jurisdiction to direct the delivery of possession of the 
disputed property to any person. {Sundaram Chetty, /.) 
Parandhamayya v. Virayya. 

1930 M.W. N. 771. 

S. 10 — Effect of S. 10 of Bengal Alluvial Lands 

Act is to stay earlier proceedings under S. 14S. 

Some char lands became the subject-matter of pro- 
ceedings under S. 145, and at the time when proceedings 
were initiated an attachment order was made against the 
lands. Various steps were taken in those proceedings 
and subsequently the Magistrate after reviewing the 
situation passed an order directing that the lands be 
released from attachment under S. 145 and decided to 
replace those proceedings with others under the Bengal 
Alluvial Lands Act, 1920. It was contended that S. 10 
of that Act was intended to apply to proceedings under 
S. 145 so far as their institution or carrying on was 
concerned and not to the attachment order made under 
that section and that oncfe an attachment was made, 

S. 10 conferred no right on the Collector to make a 
further attachment under that Act. 

Held, that, if the contention were sound, it would result 
in nullifying the provisions of the Bengal Alluvial Lands 
Act of 1920. The provisions of S. 10 were wide enough 
to apply to all proceedings, including an attachmenc that 
may have been had under S. 145. The effect of S. 10, 
Bengal Alluvial Lands Act, would, therefore, be to stay 
the earlier proceedings under S. 145, Cr. P. C. 13 
C. W. N. 125 ; A. I. R. 1921 Cal. 631, Dist. {Pearson 
and Mullick, //.) DIGENDRA BEHARI ROY v, JANAKI 
Nath Roy. 33 0. W. N. 1115= 1929 Cr. 0. 826= 

A. I E. 1926 Oal. 646. 
Where the Magistrate is unable to satisfy him- 
self as to which of the parties was in possession at the 
date of the preliminary order, it is quite open to him to 
continue the attachment already made till a competent 
Court has determined the rights of the parties or the 
person entitled to possession. {Kolhatkar, A, J. C.) 
jAN Mahomed v. Jivan Khan. 

11 A. I. Or. E. 194 = 111 1. 0. 445= 
29 Or. L. J. 861= A. I. E. 1928 Nag. 325. 

’-The object of proceedings under S. 145, being to 

determine which party was in possession at the date of 
the proceedings and to declare such party to be entitled 
to retain possession the possession of the Court during 
attachment in the course of those proceedings should 
enure for the benefit of such party in whose favour such 
a declaration is made. (Case-law discussed.) {Sukra- 
wardy and Mukerji, JJ,} ABINASH v, Tarini 
CHARN. 30 0. W.N. 541=96 1. 0. 117= 

A. I. E. 1926 Oal. 782. 

Power of Magistrate to attach disputed land is 

limited. 

The jurisdiction of a Magistrate to deal with disputes 
concerning land is strictly limited. A very exceptional 
jurisdiction in that regard has been conferred upon him 
by S. 145 Power under S. 145 is given to the Magistrate 
for the purpose of preserving the peace and it is only for 
that purpose that he may, where a breach of the peace 
is imminent, attach disputed property. {Fforde, J ) 
Atma Singh v, Harnam Singh. 7 Lab, 134= 
96 1. 0. 281=27 Or. L. J. 761 = 8 L. 1», J. 368= 
27 P. L. E. 841 = A. I. E. 1926 Lab. 206. 

Magistrate cannot order delivery of attached 

property to one party after filing the proceedings. 

Where a Magistrate attaches in , cases of emergency 
the property which is the subject of di^nte under S, 145 
and after recording evidence adduced by the parties to 
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OR. P. CODE (1898), S. 146— Attacliinent. | 

the proceeding comes to the conclusion that there is no 
danger of a breach of the peace and on that ground files 
the proceedings he has no jurisdiction to direct that the 
attached property should be delivered to one of the par- 
ties to the proceeding. In such a case the proper order 
is to direct that the property should remain in his cus- 
tody and management pending decision of a Civil Court 
on the question of title. 48 Cal. 522 (S.B.) and 1 L. W. 
103, Foil. {}Vadegaonkar, A, J. C.) DaSHARATH v. 
TaRACHAND. 89 I. C 514=8 N, L. J. 69 = 

26 Cr. Ii. J. 1378 = 21 N. L. R. 191 = 
A. I. R. 1925 Nag. 297. 

A Magistrate’s order that neither party should 

work the land is incorrect. Under S. 145 (4), if he 
thinks the case is emergent he can attach the land. 
(Carr, J.) MG PO LON v. MG Ba ON, 

84 I. 0. 548 = 26 Cr. L. J. 324 = 3 Bur. L. J. 256 = 
A. I. R. 1926 Rang. 111. 

Magistraie should collect inforination and sift 

evidence thorotighly before passing order under S. l4o. 

It should be held as a very important principle in 
cases under S. 145 that a Magistrate should be extreme- 
ly reluctant to attach the property in dispute. It is 
quite intelligible that he might be in a position to say 
with confidence that he was unable to satisfy himself as 
to the possession of the parties in cases where the land 
is jungle or waste. But where there is land admittedly 
subject year by year and season by season to cultiva- 
tion, the Magistrate will be only admitting his own 
weakness if he states that he cannot come to a decision. 
He has before him two parties quite ready with infor- 
mation. The information may be true or false but it is 
his duty to collect information and sift it. After all the 
order under S. 146 is almost the same as an act of 
confiscation and therefore the Magistrate should natur- 
ally be reluctant to make use of that section. (Foster, 
J.) RAM Bahal Singh v. Rang Bahadur Sing. 

82 1. 0.387 = 25 Or. Ii, J 1296= 5 P. L. T. 689 = 
A. I. R. 1924 Pat. 804. 

— S. 145— Breach of peace. 

'It is necessary for making an order under S. 145 

that the Magistrate should be satisfied at the time of 
drawing up tne proceedings that there is then existing a 
likelihood of breach of the peace arising from the dis- 
putes between the parties with regard to the land in 
question. The making of an order, therefore, some 
months after the report on which it was purported to be 
passed, cannot be supported. (Suhrawady and 
Costello, JJ.) ANANDI LaL MUKHERJEE v, LUKH 
ChaND Mundal. 68 Cal. 388 = 129 I. C. 610 = 
32 Cr. I#. J. 398 = 34 C. W. N. 899 = 
1930 Or. 0. 1115= A. I. R, 1930 Cal. 716. 
Magistrate has no jurisdiction to initiate pro- 
ceedings under S 145 where the dispute between the 
parties is likely to cause breach of peace not at the time 
but only at some future date (e,g,, 2 months hence). 33 
Cal. 33 ; 33 Cal. 352 (F. B.), Ref ; 7 C. L. R. 352 ; 7 
Cal. 385 ; 4 Wj R. 26 ; 8 C. W. N. 590 ; 11 C. W. N. 
198 and 11 C. W. N. 855, Rel. on. (Sukrawardy and 
Graham, JJ,) W. STEWART v, HUBERT HUGHES. 

33 0. W. N. 509=^49 C. L. J. 394=1181. C. 892= 
30 Cr. L. J. 977=A. 1 R. 1929 Cal, 841. 

If tlie Magistrate is satisfied at at any time that | 
there is an apprehension of a, breach of the peace aris- 
ing out of a dispute with regard' to certain land the 
proper course for him would be to Institute a proceed- 
ing under S. 145, or to proceed against both the parties, 
under S. 107. (Fazl Alt, /.) AMaNAT ALI v- Em- 
PEROR. 116 1. 0. 546=30 Or. L. J, 492= 

10 P. L. T. 689 = 12 A. I. Cr. B. 461= 
A. I. R, 1929 Pat. 67. 


CR. P. CODE (1898), S, 146— Costs. 

—The law does not require the Magistrate to re- 
cord an express finding in his judgment that a breach of 
the peace W’as imminent. Such a finding in respect of 
the existence of a dispute likely to cause a bieach of the 
peace is a matter to be considered in i elation to the 
preliminaiy order. (fVaztr JHasan, A, J, C,) MX. 
Maqim-un NISSA V. MT. AHMAD-UN-NISSA. 

90 I. C. 641 = 2 O. W. N. 704=26 Cr. L. J. 1581= 
A. I. R. 1925 Oudh 606. 

An order under S. 145 can only be passed when 

there is a present danger of a breach of peeace. In the 
absence of any finding that there is a likelihood of a 
breach of peace an order under S. 145 cannot be sus 
tained. It is not enough for the Magistrate to merely 
say that the parties are “ in a contesting mood.” 
(Daniels, J. C.) MaNNU LAL v. HaRDE RaM. 

86 I. O. 1008=12 O. L. J. 256 = 2 O. W. N. 220 = 
26 Cr. L. J. 944 = 29 O. C. 23 = 
A. I. R. 1925 Oudh 416. 
— S. 145— Burden of proof. 

Onus lies on plaintiff to prove natu,re of defen- 
dant's possession. 

Where plaintiff failed to prove possession both in 
proceedings under S. 145 and also in survey proceedings, 
Seld, the onus thus lay heavily on the plaintiffs to 
show that the defendant was not in possession of the 
properties by virtue of the title he alleged in the pre- 
vious proceedings. (Mr. Ameer Alt.) (Raja) IndrA- 
jiT Pratab Bahadur Sahi v. amar Singh. 

74 I. C. 747= 21 A. L. J. 664 = 4 Pat. L. T. 447= 

1 P. I* R. 346 = 2 Pat. 676 = 60 I. A. 183= 
26 Bom. Ii. R. 1269= 28 C. W. N. 277= 
88 M. L. T. 233= 18 M. L. W. 728 = 
4 L. R. P. 0. 123= 6 L. R. P. 0. 8= 
39 O. Ii. j. 318=8 P. Ii. R. 1924= 
A. I. R. 1923 P. 0. 128=46 M. Is. J. 678 (P.G.). 

— S. 146— Compromise. 

Proceedings under S. 145 cannot be compromised 

nor can they be referred to arbitration. 

Proceedings under S. 145 cannot be compromised, nor 
can they be submitted to arbitration ; ail that can be 
done is that there may be an agreement as to the mode 
of taking evidence as regards actual possession on the 
date of the preliminary order either by a Commissioner 
or by arbitrators. Such a Commissioner or arbitrators 
have no power to decide the case, but can only submit 
a report, and the Magistrate would then be bound to 
take that report into consideration before • passing an 
order. It has, however, always to be borne in mind 
that if the parties come to any agreement with regard 
to a dispute even an agreement as regards the mode of 
ascertaining actual possession it at once becomes doubt- 
ful whether there is any likelihood of a breach of the 
peace, and if the Magistrate fe satisfied that no likeli- 
hood of a breach of the peace exists be should cancel 
his preliminary order under S. 145 (5). A. I. K: 3^4 
Pat. 589; 32 Cal. 552; 2 Pat. L. J. 86 ; l5 C. W. N. 568 
and A. I. R. 1921 Cal. 637, Ref.; A. I. R. 1923 All. 77 
and7C. \V.N.461, Dist. (Staples, A, J, C.) Gan- 
GADHU V, BaLKRISHNa. 121 L C. 47 = 

31 Or. Ii. j. 191=1929 Or. 0. 469 « 
A: 1 1929 Nag. 285. 

—S, 146— Costs. , , 

— Costs may '$e cmarded where Magistrate permits 

the withdrawal of the proceedings. 

Any ordet permitting the wi^hdraVyhl of proceedings, 
and more so a final irrevocable order staying proceedings 
instituted under S. 145, after the Magistrate fias assdh^^ 

1 ed jurisdiction uix^et' tliat^sedtiofh,?^ an order falling 
I within the putviev^’^of shb-S. 5 df tbit ^se 6 ti^ 5 m, and as 
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OR. P. CODE (1898), S. 145— Costs. 

such a decision under that section within the meaning of 
S. 148. It is 'a decision by him that no such dispute 
has existed or exists, as to give him jurisdiction to con- 
tinue the proceedings. There is nothing in sub-S. (5) 
to prevent a Magistrate in arriving at that decision with- 
out recording any evidence whatsoever; and it is equally 
within his competence to rely upon information recorded 
by him from any source whatsoever including that con 
tained in a statement made by any paity to the proceed- 
ings. 9 M, L. T. 324, Diss. from. 30 Cal. 112 and 20 
Cal. 867, Rel, on. Where therefore a Magistrate has 
permitted the withdrawal of the proceedings or has made 
an order staying proceedings altogether, it may fairly be 
assumed that he has acted on such implied admission 
and has decided under sub-S. (5) of S. 145 that no dis- 
pute exists which woilld give him jurisdiction to continue 
the proceedings and that he is, therefore, competent to 
award costs. (^Rupchand Bilaram and Desouza^ A. /. 
Cs2) RELUMAL V. PhERUMAL. Ill I. 0. 441 = 
22 S. L. B. 386 = 29 Or. L. J, 857 = 
A. I. B. 1928 Sind 193. 
——It is competent to the High Court, in its criminal 
revisional jurisdiction, to award costs of a re visional 
proceeding under S, 145. {Fawcett and Madgavkar^ 
//.) Bai Jiba V. Chandulal. 94 1. 0. 709= 
27 Bom. L. B. 1353 = 27 Or. L. J. 661 = 
A. L B. 1926 Bom, 91. 

— "The High Court has no power to award costs in- 
curred before it on the hearing of a Criminal Revision 
against an order passed under Chapter XII (Ss. 145-148). 
A.I.R. 1922 Mad 502 (F.B.), Foil. {Spencer, Offg. CJ,, 
Rumarastmmi Sastri and JCrishnan^ JJ2) Veerappa 
V. AVUDAYAmmal. 86 I. 0. 147 = 48 Mad. 262= 

26 Or. L. J. 707=21 M. L. W. 688 = 
A. I. B. 1925 Mad. 438 = 48 M. L. J. 106 (P.B.). 

— S. 145 —Decision of Revenue Court. 

—Taking possession under S. 87, Bengal Tenancy 
Act, is not forable and the person so taking possession 
cannot be ousted under Cl. (4). {Chotzner and Duval ^ 
//.) NEKUNJA BEHARI V, USOBATE DEVI. 

100 1. 0. 117=7 A. I. Or. B 357 = 
31 C. W. N. 242 = 28 Or. Ii. X 245 = 
A. LB 1927 Cal 944. 

— — T he order either under S. 145 or under S. 146 

does not interfere with the subsequent order under S. 40 
of the Land Revenue Act, by which possession has been 
made over to the party in whose favour mutation has 
been effected, {Dalai, /. C.) EMPEROR v, NiSAR 
ALl Khan. 90 1.O. 399 = 26 Or. L. J. 1551= 

A. I, B. 1926 Oudh 179. 

— S. 145— Decree of Civil Court. 

—Where in a suit for recovery of possession, pos- 
session is decreed, although the decree may be ex parte, 
as between judgment* debtor and decree holder for pur- 
poses of S. 145, the presumption is that the decree-holder 
entered into possession on the date of the decree and 
continued till his possession was disturbed by the judg- 
ment-debtor, and the onus is on the judgment- debtor to 
prove his entry .subsequent to date of decree. {Mtdlick, 
J2) Kishori Jha v, anand Kishore Jha. 

I. B. 1930 Bat. 597 =10 F. L. T. 862= 
1930 Or. 0. 258= 126 1. C. 293 = 
31 Or. L. X 1006= A. I. E. 1930 Pat. 162. 

Decision of a civil Court as to proprietorship 

does, not bar Ma^strate from deciding question of pos- 
s^ion. 2, A. iL, J. 274, Fpll. {Kolhaikar, A* J. C2) 
SHRIJUM V, BAJV^RlVfAL. Ill L O. 662= 

n 2^4 N*, L. B. 148 =29 Or. I*. X 902= 

: , 11 A, I. Or: B. 166= A. L B. 1928 Kag, 284. 


OB. P. CODE (1898), S. 145— Defect in procedure 
—Notice. 

Once a decree for possession in respect of a land 

has been passed in favour of a person, the magistrate 
cannot again refer him to civil Court to have his title 
cleared. He is only to give effect to the decree of the 
civil Court. {Simpson, A. J. C2) LaCHMI KUER 
PARTAB NARAIN. 91 1. O. 75 = 

27Cr.L. X 43 (Oudli). 

The existence of a decision incidentally arrived 

at by a Criminal Court for the matter of that, even by 
a Civil Court does not per se cause a cessation of the 
dispute between the parties as to possession. {Jwala 
Prasad, J.) ABDUL SHAKUR v, ABU SaYEED. 

861. 0. 806 = 6 P. L. T 710 = 26 Or. L X 870= 
A. I. B. 1926 Pat. 593. 

The decision of civil or criminal Courts is not 

conclnsively binding upon the Magistrate. No hard and 
fast rule can be laid down in this respect. {Knlwant 
Sahay, /.) BHULAN Ralt v. KUMARI Rai. 

751. 0. 535=5 P. L. T. 69 = 2 Pat. L. B. Or. 104 = 
A. LB 1924 Pat. 509. 
— S. 146 — Defect in procedure--AT3sence of evi- 
dence. 

Magistrate passing order without recording any 

evidence is irregular. 

In a case regarding possession of the property in dis- 
pute the counter-petitioner was absent at the final 
hearing of the case. The trying Magistrate passed 
order in favour of the petitioner without recording any 
evidence at all, upon the question of possession. 

Held, that the Magistrate had no jurisdiction to 
found an order upon the mere absence of a party. 

Held further, that the irregularity is material enough 
for the counter-petitioner to be entitled to have it set 
right. 6 C. W. N. 925 and 12 C. W. N. 771, Rel. on. 
{Curgenven, /.) CHINNAP.AREDDIGARU v. DaSARI 
ADIGADU. 120 I. O. 895= 

31 M. L. W. 104= 1929 M. W. N. 708 = 
2 M. Or. O. 321 = 1929 Cr.O. 615=31 Cr. L. X 190= 
A. I. B. 1929. Mad. 844* 

Where in a proceeding under S. 145 there is a 

total lack of evidence or even of circumstances from 
which a presumption can reasonably be drawn that a 
party had knowledge of the proceedings the Magistrate's 
procedure in going on with the case ex parte amounts to 
much more than a technical irregularity and it is im- 
possible to hold that the party was, or may not have 
been prejudiced thereby. A. I. R. 1924 Nag. l7l ; 33 
Cal. 68, (F. B.), Dist. {Findlay, J. C.) SegO Patfl 
V. PaRASHRAM. 101 1. 0. 450 = 

28 Or L. J. 418= A. 1. B. 1927 Nag. 234. 
— S. 145— Defect in procedure— Absence of order. 

Where the Magistrate did not make an order in 

writing as required by S. 145 (1). 

Held, that S. 537 is sufficient to cure this defect. 
(Carr, /.) MG. PO LON v. MG. Ra ON. 

84 L 0. 548 = 3 Bur. L. X 256= 26 Cr. L. X 324= 
A. L B. 1926 Bang. 111. 
— S. 145— Defect in procedure— Evidence not read. 

Omission to read over the evidence to the witness 

does not vitiate the order under S. 145. {Foster,/.) 
SoNDi Singh v. Sri Govind Singh. 76 I. o. 26= 
6 P. lx. T. 237=2 Pat. L. E. (Or.) 108= 
25 Cr. L. X 89= A. I. B. 1924 Pat. 786. 
— S. 145— Defect in procedure— Notice. 

Omission to publish the notice under sub-section 

(3) is not fatal to the Magistrate’s jurisdiction, , under 
the section. Nor does a notice wjtbout the grounds or 
without specifying the land in dispute, though irregular, 
vitiate the proofings particularly where the parties 
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(VB,- P. CODE (1898), S. 145— Defect in procedure 
—Notice. 

perfectly knew the property in dispute. {Kendall, A.J. 
C.) Parbhu Dayal V. Emperor. 81 1. 0. 963= 
25 Or. L. J. 1139 = A. I. E. 1925 Oudh 152. 

Where the Magistrate failed to sei ve a copy of 

the preliminary order under S. 145, cl. 1 and to post 
the order on the land. 

Held, that these were irregularities curable by S. 537. 
{Carr, /.) MAUNG MaUK v, MAUNG PO Yin. 

94 I.C. 708 = 27 Or. L. J. 660=3 Bang. 169 = 
A. X. R. 1925 Bang. 270. 

Where the parties concerned had full knowledge of 

the proceedings from start to finish, an omission to serve 
notice on them and to aflSx a copy of the Court’s order 
as required bv the sub-S. (3) is an irregularity curable 
by S. 537. {Halhfax, A.J.C^) BhuRE KHAN v. 
EaKIRA. 76 I.O. 303= 25 Or. L. J. 159 = 

A.I.B. 1924 Nag. 171. 
— S. 145— Defect in procedure— Parties. 

Although a person is not one of the parties fo 

the dispute but is in possession of part of the land he is 
a necessary party to the proceedings and should be ask- 
ed to file a written statement. Where this is not done 
and where the Magistrate’s order does not specifically 
state that there is a danger of breach of the peace, the 
High Court on revision will interfeie. {Dalai, J,C^ RAM 
3HUSHAN Das V, Ram Lakhan Sahu- 

85 I. 0. 918 = 26 Or. L. J. 630 = 
A. I. B. 1925 Oudh 484. 
-S. 145— Defect in procedure— Vitiating proceed- 
ings. 

Procedural errors and omissions do not destroy 

jurisdiction where party is prejudiced. {Kennedy, /. C. 
nnd Hupehand Bilaram, A./.Cs.) MAHOMED MAHDI- 
SHAH OF PIR JHANDO V. WaHDALSHAH, 

26 Or.L. J. 1292=89 I. 0. 156 = 
A. X. B. 1926 Sind 53. 
Proceedings are not ultra vires because some par- 
ties in possession are imlikely to cause breach of peace — 
Some parties filing compromise can be put into possession 
— Kot every error vitiates proceedings — Mutation order 
does not affect order under 5*. 145. 

In S. 145 the words “parties concerned in such dis- 
putes” include all persons claiming to be in possession 
^d merely because some of those parties are unlikely to 
cause a breach of the peace, the proceedings under the 
section ure not without jurisdiction. The result of the 
proceedings will not be invalidated by any and every 
-error and a radical defect must be established corrupting 
the whole proceedings before their jurisdiction can be 
-questioned. The mere fact that some of the parties file 
a compromise does not prevent the Magistrate from put- 
Ing such parties into possession although had the com- 
promise been filed by all the parties and bad there been 
no longer any dispute, it might be held that the Magis- 
trate’s jurisdiction had ceased and that he was only em- 
powered to cancel the proceedings under cl. 5 of section 
145. In so^far as a Magistrate’s order in proceedings 
•under S, 145 limits the period within which a civil suit 
•may be brought by any of the parties, an order in muta- 
tion proceedings does not afifect the Magistrate’s order 
under section 145 because an order in mutation proceed- 
ings is not a final decision as to ownership. {Kendall 
.and Pullan, AJDs,, (RANI) ABADI BeGAM v, MIBZA 
AHMUD MIRZA Beg. 82 I. 0. 601= ' 

11 757=A. X.B. 1926 Oudll 190. 

— S. 146— Duty of Magistrate — Absence of evi- 
dence. 

^ Order declaring right of one party to be in pos- 
session and forbidding others frcrnt interfering with the 
ipotsession is one under S. 145. 


OB. P. CODE (1898), S, 145— Duty of Magistrate- 
Points for decision. 

Where a Magistrate, on a police report being received 
that there was a dispute regarding a piece of land and 
breach of peace was apprehended, called for documentary 
evidence from the parties, heard arguments and passed 
an order declaring one party in possession and directing 
that if the other were to obstruct him, proceedings under 
S. 118 would be started and referred the parties to civil 
Court. 

BTeld, that the Magistrate acted judicially and passed 
without jurisdiction an order which he could only pass 
under S. 145 and therefore it should be vacated. {Mac- 
pherson, /.) HARBANS NARAIN SINGH v. MOHAM- 
MAD Sayeed. 90 1 0. 296 = 

26 Or. L. J. 1611=A.I.B. 1926 Pat. 51. 
— S. 145— Duty of Magistrate— Boua fide dispute. 

- Where the Magistrate finds that there ts a bo7ia 
fide dispute between the parties, he ought to initiate 
proceedings under S. 145. A.I.R. 1922 Pat. 435 (F.B.) 
and 4 Pat. L.W. 354. Foil. 

Where the presumption of the record of rights and of 
the partition papers was in favour of petitioners, and 
the Police report was in favour of the opposite party. 

Held, that there was clearl> a case in which there was 
a bmia fide dispute between the parties as regards pos- 
session. {Bucknill and Kulwant Sahay, J Jf) MUNNI 
LaL V, Gatti AHIR. 88 I. 0. 846 = 

6 P.Ii.T.746 = 3Pat. L.B.0r. 70 = 
26 Or. L. J. 1229=A.I.B. 1926 Pat. 614. 
— S. 145 — Duty of Magistrate -Civil dispute. 

Magistrate shozUd carefully scrutinize the evi- 
dence in cases under S. 145 and discourage private indi’ 
viduals from misusing the law . 

There is far too great a tendency amongst private 
individuals to file applications under S. 145 simply as a 
first move which they imagine may put them in an ad- 
vantageous position in the subsequent civil litigation as 
against the party with whom they ai-e at logger-beads. 
This misuse of these provisions of law requires to be 
discouraged, and therefore though the Magistrate can 
rely on the police report, ordinarily it would be well for 
Magistrates to carefully scrutinize the evidence in this 
connexion in this class of cases. 33 Cal. 352, Rel. on. 
{Fhtdlay, O.f.Cf) NAGO v, ATMARAM. 

91 1. 0. 244=27 Cr. Ii. J. 68 = 
A.X,B. 1926 Nag. 371.. 
— S. 145— Duty of Magistrate— Parties. 

^Duty of Magistrate under S. 145 is to determine 

what parties are concerned in the dispute and who are 
in actual possession — He is not deprived of the jurisdic- 
tion under. S. 145 though some parties only are in 
possession. 5 C.W.N. 900 and 30 Cal. 155. {Findlay, 
O. J,Cf) NARAYAN 2/. Chandrabaga. 

89 X. 0. 163 = 26 Or. L. J. 1289= 
AT.B. 1926 Nag. 467. 
— S. 146— Duty of Magistrate— Points for deci- 
sion. 

Possession defined* 

Cuming and Cammiade, //. — In a case under 
S. 145, what the Magistrate has to determine is who is 
in actual possession at the time or within two months 
of the proceeding and to declare him to be entitled to 
possession. 

I Actual possession means actual physical possession. 
Actual possession is not necessarily lawful possession. 
It may be the possession of a trespasser without any 
title whatever. The person who has obtained what is 
known as symbolical possession^ though a Civil Court is 
not necessarily in actual possession, 
i Graham, /. — Possession means lawful possession and 
not possession taken by force in defiance of law. ,Na 
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CR. P. CODE (1898), S. 145— Duty of Magistrate- 
Points for decision. 

Court ought to recognize such possession. {GraJiam and 
Cammtade^ //. on difference Cztmzng, /.) AMBAR 
ALI V. PIRAN ALI. 109 I. 0. 231 = 

56 Cal. 826 = 47 C.L.J. 233=32 C.W.N. 275 = 
10 A. I. Or. R. 160 = 29 Or. L. J. 503 = 
A.I.R. 1928 Cal. 344. 

A failure to lecord an express finding as to posses 

sion and the consequent disregard of the express provi- 
sions of Cl. (1), S. 146, are very much to be deprecated 
{Kolhatkar, A./.C,) jAN MaHOMED v, JiVAN KhaN. 

Ill 1. C. 446 = 29 Cr. L. J. 861 = 
11 A. I. Cr. R. 194=A.I.R. 1928 Nag. 325. 

Magistrate is incompetent to base final order on 

the merits of the claims of parties to a right to possess 
but should confine himself to the question of actual pos- 
session even if the possession is that of a trespasser, pro- 
vided it is peaceable. {Kolhatkar, A.J.C^ ShriRAM 
V. SamirmaL. Ill I.C. 662 = 

24 N.L.R. 148= 29 Or. L. J. 902= 
11 A.IOr. R. 166=A.IR. 1928 Nag. 284. 
—Under sub-S. 4, S. 145, the Magistrate has to 
decide the question of possession without reference to 
the merits of the claim of any party and a proper judg- 
ment under the section should state the case of both 
parties and then leave alone the question of title If 
there is oral evidence on either side, there should be 
some discussion of it. {^Allansozi, J.) Hazari GOPE 
V. MT, Bibi AMNA. no I.C. 580=10 P.L.T. 47= 

29 Cr. L,J. 724. 

— S. 145— Duty of Magistrate— Preliminary and 
final order. 

The provisions of S. 145 (1) are mandatory and a 

disregard of those provisions vitiates the entire proceed- 
ings in the case. The Magistrate who has to draw up 
the order under S. 145 (1) is the Magistrate w*ho after 
drawing up the order proceeds to decide the case. (Jqbal 
Ahmed, J.) BANK A SlNGH v. GOKUL. 

99 I.C. 1031=49 All. 326=25 A.L.J. 246= 
8L.R.A.Cr. 39 = 28 Cr.LO*. 231= 
7A.ICrR. 267=AI.R. 1927AU.286. 

T he existence of dispzite likely to cazise breach of 

peace is absolutely necessazy to give the Magistrate juris* 
diction. 

The powers conferred upon criminal courts by S. 145 
are somewhat of an exceptional character because they 
enable the Magistrate mentioned in the section to 
partially deal with a matter over which civil courts have 
jurisdiction. Therefore the requirements of ihe section 
should be strictly followed. A Magistrate would have 
no jurisdiction unless he was satisfied that there existed a 
dispute concerning land, etc., and which dispute is likely 
to induce a breach of the peace. A formal order fo this 
effect under sub-S. (1) is absolutely necessary to give the 
Magistrate jurisdiction. A. I. R. 1924 Lah. 91, Foil. 
(Abdul jRaoof, J,) DHANI RaM v. KaLI Ram. 

26 P. L. R. 712=105 I. 0. 686= 
28 Cr. L. J. 973= A.I.E. 1927 Lahi. 805. 

“ Failure to make initial order vitiates proceed- 

ings. 

Under S. 145 (1) it is first of all essential that the 
Magistrate should be satisfied that a dispute likely to 
cause a breach of the peace exists and that be should 
make an order in writing stating the grounds of his 
■being Satisfied. Omission to pass an order under sub- 
S. 1 is not a mere technical defect. Where the Magis- 
trate has not made the initial order prescribed by that 
sub-section, and has also not made at any subsequent 
stage of tKe proceedings an order whick essentially 
complies with the requirements^ of that sub-section the 
proceedings are without jurisdiction and cannot be re- 


CR. P. CODE (1898), S.I145— Duty of Magistrate- 
Reasons for foldings* 

garded as proceedings under S. 145. (Maz-tineau, /.) 
Hakam V. Ralia ram. 74 I. 0. 79 = 4 Lah. 66= 
24 Cr. L. J. 751= A. I. R. 1924 Lah. 91. 
— S. 145— Duty of Magistrate— Quick disposal. 

Original application should not be sent to police 

— Magistrate must htznself be satisfied as to likelihood 
of breach — Proceedings should not be dilatory. 

The Magistrate must be alert, active and prompt. 
The Magistrate must himself be satisfied, and he must 
form his own judgment and not proceed automatically 
upon a mere opinion of the police or the direction of 
some other officer. 33 Cal. 33, Foil. His decision that 
there is a dispute likely to cause breach of the peace is 
the very foundation of all subsequent investigation and 
without it the latter is void and inoperative. The object 
of S. 145 being the prevention of a breach of the peace- 
the foundation of jurisdiction is its likelihood. 21 Cal. 
29 and 30 All. 41, Foil. Both the fact that he is satisfi- 
ed and the grounds thereof must appear in the first 
order directing the issue of notice. Where a party bein.g. 
wrongfully dispossessed nioved the Magistrate to initiate- 
proceedings under S. 145 and the Magisti*ate thinking fit 
to invite police report sent the application itself in 
original for enquiry and report to the police, and the 
police report reached the Magistrate after a consider- 
able delay and he passed an order which did not fulfil' 
the requirements of S. 145, Cr. P. Code. 

Held, that the Magistrate failed to appreciate the true 
and proper scope of the application, and to pass orders- 
according to law’, but by his dilatory procedure, depriv- 
ed the party dispossessed of the valuable right to claim 
benefit of the presumption of continuance of his posses- 
sion for a space of two months next prior to the date of 
his preliminary order, and thus defeated the very object 
with w’hich the legislature enacted Prov. 1, sub-S. 4- 
(Kincaid, A. J. C.) EMPEROR v. GaNIKHAN. 

28 Or. L. J. 929 = 106 I. C. 449 = 

9 A. I. Cr. R. 374= A. I. R. 1928 Nag. 81. 

^It is highly desirable that once the hearing of a 

case under S. 145 is commenced and witnesses are- 
examined, the hearing should go on from day to day 
until all the evidence is taken and argument is heard ; 
then order should be passed as soon as possible. 
(Kulwant Sahay, /.) SaSTU SaHU v. MaTTUNP 
THAKUR. 83 I.C. 666 = 1924 P. H. C. C. 231 = 

26 Or. L.jr. 105 = 8 Pat L. R. Cr.l45 = 

6 P. L. T. 258 = A. I. R. 1924 Pht. 689. 

— S. 145— Duty of Magistrate— Reasons for find- 
ings. 

Where a Sub-Divisional Magistrate makes an 

order under S. 145 (1) and fills up form 22 in Sch. 5,, 
it is necessary to send the proceedings back to him in 
order that he may write proper judgment. There is 
nothing in S. 145 to absolve a Magistrate from his 
ordinary duty of giving reasons for his decision. (Reilly, 
/.) CHELLAPATHI NAIDU V. Subba Naidu. 

114 I. C. 626 =52 Mad. 241 -=30 Cr. L. J. 340 = 
28 M. L. W. 664=1928 M. W. N. 921= 

1 M. Cr. C. 320=A.I.R. 1928 Mad. 1230 = 
65 M. L. J. 6931 

Where an order only contains a very brief state- 
ment of some of the facts of the case, does not discuss^ 
the evidence adduced by the parties, and states no rea- 
sons as to why the claim of actual possession by any' 
particular person is true, such an order is not a decision* 
as required by the Jaw and must be set aside. (Mohiud- 
din, A. J. C-) Emperor v. Raghunath. 

107 1. C. 907 = 10 A. I. Cr. R. 2= 
29 Cr. L. J*. 312= A. I. R. 1928 Nag. 256^ 
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OE. F. CODE (1898), S. 145— Duty of Magistrate— ] 
Reasons for findings. 

■ - Magistrate must gtz’e reaso7ts for his decision. 

Per Buck/ and ^ J. — Whether Ss. 366 and 367 do or 
do not appiy to proceedings under S. 145, Magistrate 
must give a statement of the reasons for the decision 
sufficient to determine whether he has or has not com- 
plied w'ith sub-S. (4) of S. 145 and directed his mind to 
the consideration of the effect of the evidence adduced 
before him. To what extent a Magistrate should state 
the reasons cannot be laid down by a general rule, but 
provided he states the reasons so as to enable the High 
Court to appreciate and deal with the case in revision, 
a degree of brevity w’hich would be out of place in a 
judgment to which S. 337 applies would not necessarily 
be open to objection. 

Per Cumt7zi, J. — The law* does not require that the 
Court should give reasons for the decisions in a pro- 
ceedings under Chap. 12. (^Suhrawardy ^ Cuming and 
Buckland, //.) ISHAM CHANDRA SaMANTA 5^'. HRI- 
DOy Krishna Bose. 86 1 0.979= 

41 0. L. J. 357= 29 0. W. N. 475= 
26 Or. L. J. 915= A. I. R. 1925 Oal. 1040. 

Striking of a case under .S'. 145 with a remark^ 

that there was no likelihood of breach of peace, zviihout 
any material before the Court for such order, is illegal. 

Where after several adjournments and long after the 
evidence and arguments on both sides vcere heard the 
Court struck off the case with a remark “ I find I passed 
of final order in this case. As so long as elapsed, I do | 
not think any breach of the peace is likely, I therefore j 
strike the case off,*’ though there was no material before i 
the Court for concluding against .such likelihood. Held, 
that the order was wholly illegal. It may be that if the 
Magistrate gets information from any source whatso- 
ever that there is no longer any apprehension of a 
breach of the peace he would be entitled to drop the 
proceeding. {Kuhvant Sa/iay, //.') SaSTU SaHU v, 
MaTHINI THAKUR. 83 I. 0. 665 = 

1924 F. H. C. C. 231 = 26 Cr. L. J. 105= 

3 Fat. L. R. Cr. 145=6 F. L. T. 258= 
A. I. R. 1924 Pat. 689. 

Magistrate must give reasons. 

Where Magistrate without stating any grounds said 
that he was satisfied that there was a dispute likely to 
cause a breach of the peace, 

Held, he failed to comply with the provisions of the 
law and his subsequent proceedings were without juris- 
diction. Litigants often resort to S. 145 as an easy w^ay 
of getting possession without the expense, delay and 
trouble of a Civil suit and Courts should be on guard 
against an abuse of legal powers. (May Oung, /.) 
Ma Ma Gyi V. Emperor. 81 1. c. 985 = 

2 Bur. L. J. 295=25 Or. L. J 1161= 
A. I. R. 1924 Rang. 178. 
— S- 146--Duty of Magistrate — Summoniug 

witnesses. 

The direction to receive evidence implies a duty 

on the Court to summon such witnesses as may be men- 
tioned to the Court by either party. 32 Cal. 1093, Dist. 
(JDalal, J.) CHaKRAPAN v. EMPEROR. 

19S0Cr. 0.432=1930 A. L. J. 484 = 52 AU. 91= 
1251.0. 463 = 31 Cr.L.J. 839=A.I.R. 1930 All, 319. 
— S. l4^Duty of Magistrate — Miscellaneous. 

The Court is bound in the absence of one party 

to satisfy itself by examining the evidence tendered by 
the other that other party is entitled to an order. 
iCurgenven, /.) CHINNAPAREDDIGARI v. DESARI 
ADIGADU. 120 I. C. 895=31 M. L. W. 104= 

1929 M. W. N*. 708 = 2 M. Or. O. 321 = 
1929 Or. 0. 616 = 31 Or. Ii. J. 190= 
A. I. R. 1929 Mad. 847. 


CR. F. CODE (1898), S. 145— Effect of order, 

-When a site claimed to he burial ground. Court 

should see whether the right to bury was exercised at 
previous occasion when it arose. 

In a case where certain persons claim to have a right 
to bury their dead in a burial ground the Magistrate 
should address himself to the question whether the per- 
sons claiming the right exercised that right when occa- 
sion arose. The fact that a portion of the ground 
was ploughed and sown is no ground for thinking 
that is not a burial ground. Vacant portions of* 
a burial ground may be improperly used tor raising 
crops; but that would not take away the right of per- 
sons entitled to bury their dead w'hen occasion arises. 
S. 147 which relates to the exercise of any right of use 
I of any land or water covers cases of this desciiption.. 

(Hevadoss, /.) Md. ABDUL KUDDUS SAHIB v. MD. 

! Ashroof Sahib. IIO I.0. 100 = 51 Mad. 522 = 

I 28 M. L. W. 75 = 10 A. I. Cr. R. 368 = 

I 1 M. Or. 0. 186 = 29 Or. L. J. 644 = 

I A. I. R. 1928 Mad. 598 = 65 M. Ii. J. 4D. 

! Where a person claims to be in possession of 

I land and complains that another person, in collusion, 
i with a Magistrate, is disturbing his possession and that 
! there is danger of breach of peace, the proper procedure 
I is to proceed under S. 145 and not to give the applicant, 
a warning not to go to the land on leports by police or- 
other officers. iJwala Prasad, /.) AMEER ALI 
Dukhan monir. 109 1. 0. 806 = 

10 A. I. Cr, R. 320 = 29 Cr. L. J. 613= 
A. I. R. 1928 Fat. 574.. 
^ K Court should not place the disputed property- 
in the actual possession of persons who aie parties to* 
the proceedings and who are found not to have been in. 
possession of the disputed property irrespective of any 
prejudice or not to any party to the proceedings. {Das- 
and James, JJ.) MT. LaCHMI KUAR v, GaJADHAN* 
Proshad. 104 1, c. 104=7 Fat. 1= 

9 A. I. Or. R. 8 = 28 Or. L. J. 776 = 9 F. Ii. T. 109 = 
A. I. R. 1927 Fat. 393. 

— S. 146 — Easement. 

On a proceeding under S. 145 a Magistrate can 

not only award possession of the land in dispute, but 
also grant a right of way over it to one of the parties 
before him. {Macleod, C.J, and Shah, J.) AMARSANG* 
ShivaSanGJI, In re. 86 I. C. 404 = 48 Bom. 512 = 
26 Bom. L. R. 436=26 Cr. L J. 772 = 
A. I. R. 1924 Bom. 462:. 

— S. 146— Effect of order. 

Order of Magistrate has 7'efere7ice to subject- 

matter of dispute thafi to parties concerned* 

Intention of the legislature in enacting this provision 
is that the order made by the Magistrate should have- 
reference rather to the subject-matter of the dispute 
than to the persons who are engaged ' therein, that is to- 
say, that once the declaration has been made as regards 
possession of the land it is without using the word in 
strict technical sense binding upon all persons interested 
therein. 1 Pat. L. W. 642 ; A I. R. 1922 Pat. 210',. 
Rel. on. {Wort, /.) JaINATH PaTI v RaMLAKHANL 
117 I. 0. 643 = 10 F. L. T. 689=1929 Cr. 0. 266= 
30 Or. L. X 840= A. I. R. 1929 Fat. 506. 

Failure to file suit under 0. 21, R. 103 or within 

three years of criminal Court’s order refusing right to 
present possession and S. 145 does not bar the suit for 
redemption. {Macnair, AJ.Cf) I.1NGANNA N AG AN- 
NA z'. AHAMADSHAH. 105 I. 0. 427 = 

23 N. D. R. 164= A. I. R. 1928 Nag. 97. 

^Magistrate can dirdct possession to party ^ in 

peacefol possession until .eviction by Court. 
standing injunction in fiVour of party in forcible 
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•OB. P. CODE (1898), S. 145~Eflect of order. 

-sion, by Civil Court after Magistrate, findings, the High 
Court in revision will not allow party in forcible posses- 
sion to get advantage of his forcible possession. {Faw- 
cett and Madgavkar^ JJ-^ BaI JIBA v. CHANDULAL. 

94 1. 0. 709 = 27 Bom. L. R. 1353 - 
27 Or. L. J. 661 -A. I. B. 1926 Bom. 91. 

The proposition cannot be comprehensively laid 

down that in every case where an order under S. 145, 
has been made, the necessary consequence is the actual 
dispossession of the unsuccessful party. {Wasir Hasan^ 
j . r.) Mahesh Singh v. Emperor. 

84 1. 0. 942-11 O. L. J. 743-26 Cr.L. J. 398- 
A. I. B. 1925 Oudh 251. 

■*"■ ■ Unsteccessful lessee can sue for mesne profits 

without siting in ejectment. 

An order under S. 145 (6) declares the party found 
to have been in possession of the property at the date 
of the notice to be entitled to possession thereof until 
evicted therefrom in due course of law. This does not 
>mean that the successful party is thereby entitled as of 
'right, to the property in defeasance of whatever legal 
title there may be existing in favour of the rightful 
owner. The party who was unsuccessful can therefore 
sue for mesne profits without suing in ejectment. {Spen- 
cer and Devadoss, //.) Md. ShaRUSGOYA ROWTHER 
V , OmaNDU PillaI. 76 I. 0. 76- 

18 M. L. W. 649-1923 M. W. N. 779- 
A. I. R. 1924 Mad. 224. 
— S. 145— Evidentiary value of order. 

The order under S. 145 is only a piece of evi- 
dence to be taken into consideration in dertermining who 
Is in possession. It would go no doubt to show that the 
party in whose favour the order is made was in posses- 
•sion on the date when it was made. But it is open to the 
•other party to show in a subsequent proceeding that in 
spite of the order, they were actually in possession or 
regained possession after the order. {Cuming and 
^Graham, /J,) RaKHAL DOLIN v. MaHAM LAL. 

104 1. 0. 443 - 31 0. W. N. 964-28 Or. L. 1. 827= 
A. I. B. 1927 Cal. 701. 
A Magistrate in deciding the question of posses- 
sion under S. 145, is piecluded by a previous order of a 
•criminal Court relating to the subject of the dispute, 
•unless he finds that there has been a change of posses- 
sion since the previous order of the criminal Court was 
passed. 33 Cal. 33 and A. I. R. 1922 Cal. 364 ; 49 Cal. 
X7^,Tn&t, {Addison^ /.) JAGaT SiNGH s/. SUNDER 
Singh. 95 1, o. 479 = 27 P. L. R. 630 = 

27 Or. L, J 815= A. I. B. 1926 Lah. 479. 
— S. 146— Poundation of jurisdiction. 

- Where there is no likelihood of breach of the 

peace occurring, proceedings under S. 145 are incompe- 
tent. {Ckotmef and Duval ^ JJ.) NIKUNJA BEHARI 
iUSBAH Devi. lOO 1. O. 117=7 A. I. Or. E. 357= 
310. W. N, 242= 28 Or. L. J. 245- 
A. I, B. 1927 Cal. 944. 

The Magistrate is only Justified in applying 
*S, 145 when he anticipates that unless he interferes there 
■will be breach of the peace. He may so anticipate by 
jeason of general information or by a particular re- 
presentation bv a person w’hose possession is likely to be 
forcibly disturbed ; then such person is in a position 
'Similar to a person who makes a complaint. „ But such 
a person is not a complainant and his petition is not a 
•complaint. {Kennedy ^ /. C, and DeSouza, A, J, C,) 
Hoqlyamal Tapandas V . ALi Mahomed Jadow. 

26 Or. L. J. 1333- 89 1. 0. 309 = 
« ^ 18 S. I*. B. 278= A. I. B. 1926 Sind 85. 

Tlie only two essential conditions which not only 

confer jurisdiction on the Ma^strate, but make it 


OR. P. CODE (1898), S. 145— Evidentiary value of 
order. 

imperative on him to take the preventive proceedings 
contemplated by S. 145 are firstly that there should be 
a dispute over land or water, and secondly, that such 
dispute is likely to cause a breach of the peace. {Ken- 
nedy, J, C. and Rupckand Bilaram, A, J, C.) MAHO- 
MED Mahdi Shah of pir Jhando v. Wahdalshah. 

89 I. 0. 156 - 26 Or. L. J. 1292= 
A. I. B. 1926 Sind 63. 
— — ' P ositive evidence as to likelihood of breach must 
exist — Religious nature of dispute leads to no inference 
— Past cotiduct of parties is good evidence. 

The object of S. 145 is to bring to an end by a sum- 
mary process, disputes relating to land, etc., which are in 
their nature likely, if not suppressed, to end in breaches 
of the peace. But the mere circumstance that the dispute 
is one of a religious nature is not enough. There must 
be positive evidence on the record that the breach of the 
peace is likely to occur if proceedings under this section 
are not taken. Where it appears that the land which in 
1880 was shown as a part of the Mahomedan graveyard 
has been gradually brought under cultivation to the 
prejudice of the Muhammadan community by the owners 
who were Brahmins and no breach of the peace has 
occurred during the last 40 years, held that it was hardly 
likely that any such untoward result should now ensue if 
the property is not attached under S. 146. {Moti Sagar, 
J,) Bhagwan Das Maula Dad Khan. 

75 I. 0. 990 = 

25 Or. L. J. 78 = A. I. B. 1924 Lah. 678. 

The apprehension of a breach of the peace is the 

first condition necessary to give the Magistrate jurisdic- 
tion under this section, and if it is found that there is 
no longer any such apprehension the Magistrate’s 
jurisdiction cease?. {Newbould and Suhrawardy, //.) 
Mahommad Khandu Sarkar V , Sadakali 
Sheikh. 76 I. 0. 963-38 0. L. J. 284= 

25 Or. L. J. 291= A. I. B. 1923 Oal. 677. 

Non filing of written statement does not take 

away jurisdiction of Magistrate to try case — Case ready 
for trial can be transferred — Proceedings against 
parties cl aimin g exclusive plots are maintainable. 

In order to give jurisdiction to a magistrate to proceed 
under S. 145 all that is necessary is that he should be 
satisfied of there being likelihood of a breach and he 
should make a note stating his grounds of his so being 
satisfied and require the parties to attend and to put in 
written statements of their claims. If a party fails to 
put in written statement, that would not take away the 
jurisdiction of the Magistrate to proceed with the case ; 
11 W. R. Cr. Rulings, p. 9 Ref. It is not illegal for a 
Magistrate totiansfer the case when the parties are 
ready for trial and some have even filed, written state- 
ment's, 2 P. L. T. 186, 'Dist. Where each party claims 
exclusive posse^ssion of half of the plot in dispute and 
not joint possession of the whole together proceedings 
under S. 145 are maintainable. 1 P. L, T. 594, Dist. 
{Kulwant Sakay, J.) RaMJARIA v, PIAR KOERI, 

73 1 0. 173 - 4 P. L. T. 308 = 2 Pat. L. B. Or. 6= 
24 Cr. Ii. J. 567= A. I. R. 1923 Pat. 369. 

A Court has no jurisdiction to take any action 

under the section without recording a preliminary find- 
ing as to dispute or to ignore the procedure under the 
section. The enquiry under the section is strictly 
limited to the actual fact of possession. An adjudica- 
tion on the merits is opposed to the express provisions 
of the section and is without jurisdiction. {Pratt, /.) 
nga po Tin V . nga Pd Sound. 74 1.0. 68= 

1 Bang. 63=2 Bur. L. J. 82=24 Of. L. J 740 = 

! A. I. B. 1923 Bang. 211. 
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P. CODE (1898), S. 145— Government of India 
Act, S. 107. 

When proceedhigs are instituted without juris- 
diction under S. 145, the High Court has inherent 
power to set aside proceedi^tgs and pass consequential 
orders. 

It is now well-settled that a High Court is competent, 
in the exercise of the power of superintendence vested in 
it under S. 107 of the Government of India Act, 1915 
{which replaced S. l5 of the Indian High Courts Act, 
1861), to set aside proceedings instituted without juris- 
diction by a subordinate Court under S. 145 ; such 
jKJwer of superintendence can be exercised notwithstand- 
ing S. 435 C3), which lays down that proceedings under 
Chapter XII (which comprises Ss. 145 148) are not j 
proceedings within the meaning of that section. The 
High Court can, when it sets aside the proceedings, 
proceed to give such consequential directions as may be 
founded necessary in the interests of justice in the 
circumstances of the particular case. Although the Cr. 
P. Code does not contain a provision corresponding to 
S. 15 1 of the C. P. Code, yet the inherent power of 
Courts is in no sense restricted in application to civil 
cases ; it is equally applicable to criminal matters. The 
power is not capriciously or arbitrarily exercised ; it is 
exercised ex debito justitiae to do that real and sub- 
stantial justice for the administration of which alone 
'Courts exist ; but the Court, in the exercise of such 
inherent power, must be careful to see that its decision 
is based on sound general principles and is not in con- 
.diet with them or with the intentions of the Legislature 
as indicated in statutory provisions Wheie in a 
dispute as to lac between tenants and zamindars it was 
manifestly impossible to restore the physical condition 
•of things as they existed when the proceedings under 
S. 145 were instituted and where the title was in dispute 
and the Court was not in a position to make an assump- 
tion as to possession in favour of either party. 

Held^ that in such circumstances, the best course to 
adopt was to keep the property in the custody of the 
Court pending decision by a Civil Court on the question 
of title, 1 M. L. W. 1032 ; ffood' Barrs v. Heriot^ 
(1896) A. C. 174 and Pertwian Guano Co. v. Dreyfus 
Bros., (1S92) A. C. 1 66, Ref. (Mboherjee,Ag. C. 
Fletcher, Chatterjee, Richardson and Ghose, J J.) PlGOT 
£/. ALI MUHAMMAD MaNDAL. 60 I. 0. 325 = 

48 Oal. 522= 22 Or. L. J. 213 = 
A. I. R. 1921 Oal. 30 (S. B.). 

— S. 145— Immovable property. 

Standing crops are immovable property within 

the meaning of Cl. (2) of. S. 145. But crops that have 
been severed from the land are not immovable property 
at all and therefore a dispute relating to the crops which 
have had been already cut and stored before issue of 
notice under S. 145 is not covered by S. 145. (Banerji, 
J.) Situ Das v, Jairi Das. 

7 L. B. A. Or. 193 = 27 Or. Ii. J. 1363= 
98 I. 0. 483 = A, I. R. 1927 AU. 99, 

—The right to perform the puja of idol or to have 
^ share of the offerings made to the idol cannot be said 
to be a right of user of any land as provided in S. 145. 
If there is such a dispute between the parties, which the 
Magistrate considers may lead to any breach of ihe 
peace he may take such step as he consider necessary 
under S. 107. (Walmsley and B. B. Ghase, //.) 
Surenera Nath v . Shoshi Bhusan. 62 Oal. 959= 
42 0. Ii. J. 127= 27 Or. L. J. 239 = 
92 1. 0. 223= A. I. R, 1926 Cal. 437. 

S. 145--Infonnation. 

— ■ ^ " Omission to mention source of imformation in 
preliminary order though known does not oust jurisdic- 


CR. P. CODE (1898), S. 116— Local inquiry. 

tion. (JDalal, /. C.) SheR BAHADUR SiNGH v. 
Fazal ALI. 75 I. C, 736 =25 Or L, J. 48= 

A. I. R. 1925 Oudb 46. 

A Magistrate is entitled to initiate proceedings, 
if he receives information from any source whatever 
that there is likelihood of a breach of the peace relating 
to possession of immovable property, {hfulwani Sahay, 
J.) Gouri Shankar v. The Collector of 
Muzafferpur. 87 I. 0. 421 = 6 P. L. T. 215= 

3 Pat. L. R. Or. 127=26 Cr, L. J. 966= 
A. I, R. 1925 Pat. 553. 

— S. 145— Joint possession. 

’-Two things essential for proceedings under S. 145 

are dispute and possession. 

In proceedings under S. 145 the first thing to be 
decided is whether there is a dispute likely to lead to a 
breach of peace and secondly which party of the disput- 
ants is in actual possession. Previously both parties 
were in the joint possession. But after the dispute 
the property was kept under attachment by order of 
Court till the parties established their exclusive right to 
it. Afterwards one of the parties produced the partition 
chitthi which allotted the disputed property to him, 
while the other offered no evidence as to possession. 
The Magistrate put the former in possession. 

Held, that the order should not be set aside. {^Pul- 
lan, J.) Balbhaddar Singh v. aditya Prasad. 

6 O. W. 3Sr. 17 = 30 Or. L. J. 381 = 
114 1. 0. 810 = A. I. R. 1929 Oudh 82. 

— S. 145 —Large area. 

Trial of numerous claims held together is not 

illegal, if the subject-matters are linked together. 

Proceedings were initiated between two sets of persons 
both of whom claimed a large area of somewhat over 
300 bighas situated in the domain of the Maharaja of 
Darbhanga. The first party claimed to be in possession 
as tenants of the Raj from long past, the second party 
claimed to have recently been settled on the land by the 
Raj and to be in possession thereof. The lands were 
not co-terminus, but they were divided into some 23 
different plots. They were not claimed jointly or as a 
whole by all of the eight parties of the first party, but 
each party claimed to be in possession of certain of these 
plots. 

Held, there is nothing to prevent a Magistrate from 
joining numerous claims of this description together 
and in dealing with the matter at one hearing. The only 
objection which can really be taken to such a course is, 
if it can be shown, that the objector is adversely 
prejudiced by such proceeding, and the fact, that the 
Magistrate does not in his judgment state which of the 
first party is actually according to his finding, in posses- 
sion of which part of the property in dispute, does not 
concern the second party at all. {Bucknill, /.) 

Gajadhar mull v. Thakur Singh. 

85 1. 0. 40=1 Pat. L, R. Or. 136=26 Or. L, J. 424= 

A. I. R. 1923 Pat. 646. 

— S. 145— Local inquiry. 

-Order under S. 145, Cr. P. Code, must be pass- 
ed after discussion of the evidence. Prominent mention 
of Magistrate's inspection and also of the fact that in 
the course of his inspection be found hundreds of people 
in the place, who w’ere all in favour of the second party, 
is no ground upon which possession may be found in 
favour of the second party. {Sm, /.) In the matter of 
ABDUDMISSER L. K.JHA AND P. JHA SATRU- 
HAN DAS. 28 Or. L. J. 603 = 102 1. 0. 779 =* 

8 A. liOn R. 251= 8 P. L. T. 766= 
A.I.B. 1927Pat.S&l, 
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OR. P. CODE (1898). S. 145-~Meaiiing of Words. 

— — .. classes icrm produce of land a7id being subject 

to decay can be ordered to be sold. 

Molasses can be treated as the produce of the factory 
within the meaning of S. 145 (8) where the land about 
which there is dispute consists of factory building in- 
cluding vats. A sugar mill produces molasses. The 
W’ord “pioduce’* is not necessarily confined to what is 
grown on the ground. It refers also to a finished arti- 
cle or semi-finished article made from law material. 
Where, therefore, the produce is subject to speedy and 
natural decay, the Magistrate’s order for its sale is 
justified and the Magistrate has jurisdiction to pass 
such order. The sale proceeds should be made over to 
persons in possession of molasses, only if they give 
reasonable security. Security need not be in cash. 
Recognized Government securities as War Bonds are 
sufficient. (Stuart, C.J.j NihaL Chand v. Jai RAM. 

1930 Cr. 0. 257 = 6 O W. N. 1070 = 
124 I. 0. 441 = 31 Or. L. J. 688 = 5 Luck. 462 = 
A. I. R. 1930 Oudh 165. 

W^rd ^'^shalf' in S. 145 is mandatory — Whe7i 
police report discloses case under S, 145 Magistrate ts 
botmd to apply S, 145. 

Where the Magistrate started proceeding under S. 144 
upon a police report disclosing a bo77a fide dispute as 
to the possession of a propeity likely to cause a breach 
of the peace, 

Held, that the Magistrate was bound to proceed under 
S. 145 when the police report clearly showed that pro- 
ceedings under S. 145 should be started as the word 
“shall” in S. 145 is mandatory. A. I. R. 1922 Pat. 435 
(F. B,), Ref. (Jwala Prasad, /.) GOBIND Ram v. 
EasantilaL. 114 1 c. 466= 7 Pat. 269 = 

SO Or. L. J. 302=11 P. L. T. 334 = 
A. I. R. 1929 Pat. 46. 

‘^'‘Actual possess! Of means actual physical posses- 
sion though wrongful--*'' Dispute*'" means actual dis- 
agreement at the time though the question is previously 
decided by Civil Court (Mukherji, j., differing). 

Per Full Bench. — The words “actual possession” in 
sub-S. (1), S. 145, mean actual physical possession even 
though wrongful, e,g., that of a recent trespasser in 
actual physical possession at the time of the proceedings 
under S. 145, and the word “dispute” in the same sub- 
section means actual disagreement existing between the 
parties at the time of the proceedings under S. 145 even 
though the question as to the light to possession has 
ah-eady been decided by a Civil Court. 6 W. R. Cr. 10; 
16 W. R, Cr. 24; 23 W. R. Cr. l7; 5 C. L. R. 200; 6 
Cal. 835; 26 Cal. 625; 29 Cal. 208; 5 C, W. N. 563; 20 
C. W. N. 796 and Graham, J. in A. I. R, 1928 Cal. 
344, Disappr. Cumin g, J,, in A. I. R, 1928 Cal. 
344, Appr. 

Per Mukherji, /.—The word “dispute” in sub-S. (1), 
S. 145, means actual disagreement existing between the 
parties at the time of the proceedings under S. 145 even 
though the question as to right to possession has already 
been decided by a Civil Court if the decision of the Civil 
Court amounts only to a determination of the right to 
possession, except in cases where such light and a 
consequent claim to possession have been negatived 
by a decree which is either inter partes or may be 
treated as such, as also in cases in which khas or actual 
possession has been delivered by the Civil Court either 
inter partes or between parties who may, in effect, be 
regarded as parties to the proceedings. The words 
“actual ^ssesslbn” in sub-S. (1), S. 145, mean actual 
physical possession even though wrongful, i,e., that of a 
recent trespasser <>5ni actual physical possession at the 


OR. P. CODE (1898), S. 145-Meaning of Words. 

time of the proceedings under S. 145, provided the 
dispute as to possession has not been determined by a 
Civil Court as explained above. (Rankin, C.J., Suhra- 
wardy, B. B. Ghose, Mukerjt and Cammiade, //.) 
AGNi Kumar Das v. Mantazuduin. 

113 I. C. 181=48 C. L. J. 193=320.W.N 1173 = 

56 Cal. 290 = 11 A. I. Or.R. 433=30 Cr. L. J. 69 = 
A. I. R. 1928 Cal. 610 (F. B.). 

Crops which have been cut and gathered on the 

threshing floor are not crops or other pioduce of land 
within the meaning of aub-S, (2) of S. 145. 30 Cal. 110.. 
Rel. on. (Rupchand Bilaram and DeSouza, A. J. Csl) 
RELUMaL z'. PHERUMAL. IIIL C. 441 = 

22 S. L. R. 386 = 29 Cr. L. L 857 = 
A.I.R. 1928 Sind 193. 

The word “crops” in S. 145, cl. (2), includes cut 

and stored crops about which there is a dispute likely to 
cause a breach of the peace and is not restricted to 
standing crops. 30 Cal. 110; 28 All. 266; A. I. R, 1927’ 
All. 99; A.I.R. 1922 Oudh 199, Diss.; 2 Weir 108 and 
13 Cr. L.J. 295, Rel. on. (Perczval , J. C, and Aston, 
A.J.C.) Rahimdino V. Emperor. 

105 10. 813=22 S.L.R. 151 = 
9 A.I.Cr.R. 165=28 Cr. L.J. 989 = 
A.I.R. 1928 Sind 68. 

Offerings made to shrines in temples are not 

'^p?'o/zts*^ within S. 145. 

Offerings made by pilgrims at the shrine do not come 
within the definition of “profits” in S. 145. Where the 
dispute relates merely to offerings made, then the dis- 
pute is about movable ‘property, and a declaration 
under S. 145, that one of the parties is in possession of 
such offerings is an order made without jurisdiction. 37’ 
Cal. 578 and 38 Cal. 387, Ref. (Prideaux, A. J. C.) 
Raosobhag Singh v. Baktwar Singh. 

103 1. 0. 416 = 23 N. L. R. 84= 
28 Or.L. J. 687= A.I.R. 1927 Nag. 833. 
-word ^''wrongfur , m S. 145, Cr, P. Code^ 
does net imply absence of legal right — Entry by force 
even by one having legal right to possession is wrongful.. 

Per Marten, J, —The word “wrongful” does not in- 
volve the idea that the dispossessor has no legal right to- 
the possession of the property. Even a rightful owner,, 
for instance, a landlord who is entitled to possession in 
a case where is tenant is wrongfully holding over, can 
only take possession peaceably. If his possession is 
opposed, however wrongfully, then the landlord has no 
right to break down the doors, to assault the inmates 
and to turn them vi et armis out of the building. He 
must go to the Civil Court and get the necessary* 
warrants or ejectment orders to enable, if necessaiy% the 
proper authorities to effect a forcible entry or a forcible 
ejectment according to law. There is clear distinction 
between forcible entries which are rightful and forcible 
entries which are wrongful, and that depends on whether 
the person entering was entitled to use force, and not 
merely on w’hether he had a legal right to possession. If,, 
for instance, a landlord came armed with a writ or a 
warrant in his favour to eject his former tenant then 
although force might in the end be used, it w^ould not be 
a, wrongful dispossession. If, on the other hand, he took 
the law into his own hands and used force without any* 
such legal sanction by means of warrant, then that 
would be an instance where he would have forcibly and 
wrongfully dispossessed his former tenant. 

Per Prqit, J. — The phrase “forcibly and wrongfully”' 
has the same meaning as forcible entry without due’ 
warrant of law: under the English statute. A fordble 
entry must be wrongful unless it is in execution of a 
legal process. The word “wrongfully,” therefore, means- 
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«OR. P. CODE (1898), S. 145-~Meaniiig of Words. ' 

no more than ‘‘otherwise than in due couise of law” in 
S. 9 of the Specific Relief \ct. {Fawcett and Madgav^ 
kar, JjS BaI ]IBAV. CHANDULAL. 94 I 0. 709= ‘ 
27 Bom. L. B. 1353=27 Cr. L. J. 661= I 
A. I. R. 1926 Bom. 91. 

An order under S. 145 does not bar a suit for 

■ejectment under the Agra Tenancy Act. The expression | 
‘‘eviction in due course of law” in S. 145 is equally ap- 
plicable to ejectment proceedings under Chapter V, Agra 
Tenancy Act, and to ejectment under a Civil Court 
decree. {Daniels, /.) iQBAL AhmaD v, SuraJ BalI. 

82 1. 0. 651 = A. I. R. 1925 All. 210. 

The word “actual” in S. 145 used in relation to 

possession, must be interpreted in the sense of only such 
actual possession as the nature of the property is sus- 
ceptible of. {IVazir Hasan, J. C.) MahESH SingH 
c'. Emperor. 84 1, c. 942 = li o. L. J. 743 = 

26 Or. L. J. 398= A. I. R. 1925 Oudh 251. 
——Channel not used for irrigation is not land or 
water but when used there can be “dispute concerning 
water.” {Dalai, J,C.) ChOTE LaLz/. EmperOR. 

76 I. 0.691 = 25 Or. L. J 227= 
A. I. R. 1924 Oudh 341. 
— S. 145—Nature of proceedings. 

Parties should be given sufjficteni time to adduce 

evidence, proceedings under S. 145, being of qMZSi-czvil 
nature. « 

At the moment the case was called on the muktear 
■engaged by the first party was absent; the first party 
went to fetch him. The Court waited for full 20 minutes ^ 
and then proceeded to take evidence on behalf of the i 
second party. 1 

Held, that the first party should be given an oppor* j 
tunity of adducing evidence in support of his claim, the 
■proceeding under S. 145 being guasi-QWv\ proceeding. 
(C. C. Ghose and Cuming, //.) BaNDE Ali v. 
RajaULLah. 76 I. 0. 975 = 25 Or. Ii. J. 303 = 

A. I. R. 1925 Oal. 263. 

Proceedings under S. 145 take place on behalf of 

the Crown on a report made to the Magistrate The : 
proceedings are against all other parties concerned and ’ 
processes should issue at Government expense. The j 
■parties originally mentioned and any others who may I 
come in later should be ranged on one side as the first 
party, the second party and so forth. {H alii fax, A. J. 
€.) Emperor v . Mt. Fhutanja. 81 1. 0. 933= 
26 Or. L. J. 1109 = A. I. R. 1926 Nag. 142. 
— S. 145— Object of. 

-The provisions of S. 145 are directed to enable a 

Magistrate to pass orders as to retention of possession 
with the object of preventing a breach of the peace. 
"These orders have no effect as to title, but a special ex- 
ception is made in favour of persons who have been 
-very recently dispossessed. {Stuart, C. /.) EMPEROR 
S'. Baijnath. 6 Luck. 440=1. R. 1930 Oudb 219 « 
124 1. 0. 363=31 Cr. L. JT. 678 = 6 O. W. N. 967 = 
1929 Or. 0. 641= A. I. R. 1929 Oudb 626. 

Cases, besides the one under S. 145, relating to 

same subject-matter pending — S. 145 case must be fini- 
shed first. 

The idea of S. 145 is that it is a short and summary 
manner of awarding possession until other cases connect- 
•ed with the subject-matter of the proceedings under 
S. 145 are decided so that there may not be breach of 
the peace. A. I. R. 1923 Rang. 211, Ref. {Bagitley, /,) 
MA MYAIN MYA V, Maung PO Htaik. 


OR. P. CODE (1898), S. 145— Order Without juris- 
diction. 

does not matter if the finding in regard to possession is 
wrong. {Hallifax, A. J. Cj) GAx\PAT KUNBI v. 
DewaJI. 110 I. 0. 228 = 29 Or. L. J. 676 = 

10 A. I. Cr. R. 411. 

—It is not one of the objects of S. 145 to protea 

or maintain any body’s possession. The sole object of 
the proceeding is to prevent an imminent breach of the 
peace and the decision in regard to it muet be made at 
once. {Hallifax, A. J. C.) EmpeROR v. Mt. FHU- 
TANJA. 81 1. 0. 933 = 25 Or. L. J. 1109 = 

A. I. R. 1925 Nag. 142. 

The object of S, 145 is to finally terminate the 

dispute between the parties so far as the Criminal Court 
is concerned so as to effectively put a stop to any breach 
of the peace. It is witn thjs object that the decision of 
the Magistrate under S. 145 is declared to be final and 
conclusive until it is set aside by a competent Civil 
Court which determines the right of the parties. {Jwala 
Prasad, J.) ABDUL SHAKUR v ABU SaYEED. 

86 I. 0. 806 = 6 P. L T. 710 = 

' 26 Cr. L. J. 870= A. I. R. 1925 Pat. 593. 

I ^/kfagi si raters decision under S. 145 will not be 

binding on the parties whose written statement Magis- 
' trate had refused to admit as it tends by defeat the 
object of the section. 

j The very object of the proceeding under Section 145 
; of the Code is to put an end to disputes as to possession 
of immovable properties so as to prevent a breach of 
the peace. This object cannot be gained until all the 
contending parties are on the record and an opportunity 
IS given to them to put forward their respective claims. 
The effect of an order rejecting the written statement of 
certain parties is that his decision under S. 145 will not 
be binding upon them. {Jwala Prasad, /,) RaGHU- 
N.4.TH KUER V, RAJKISHORE KUER. 

81 1. 0. 442 = 5 P. L. T. 458=25 Cr. L. J. 906«* 
A. I. B. 1924 Pat. 783. 
— S. 145— Order without jurisdiction. 

— '"•"M agistrate attach ifig whole property under .S', 145 
at the instance of the Collector is without jurisdiction 
and must be quashed. 

The Civil Court decreed joint possession to the peti- 
tioners and the opposite party, an appeal against which 
decree was pending before the Privy Council. The oppo- 
site party applied for partition which was made by a 
revenue officer and possession of portion of the land was 
given to the opposite party. The partition proceedings 
were subsequently quitshed by the Financial Commis- 
sioner who directed that the status quo ante be restored- 
The Collector, however, did not wish to do so and at 
his instance the Magistrate attached the whole of the 
land appointed a receiver under S. 145, holding, that 
there was a dispute about the whole area. 

Held, that the proceedings taken by the Majs^strate 
i were without jurisdiction and must be quashed. {Addi- 
soft, /.) Wau Muhammad v. Rahmat all 

no I. 0. 807= 11, A. I. Cr. R.44= 
29 Cr. L. J.776= A. 1. R. 1928 Lah. 818. 

The Magistrate cannot take proceedings under 

the section when land in dispute not within his jurisdic^ 
iion. 

Application was made to the Distria Magistrate 
praying for action to be taken under S. 145. The Dis-^ 
trict Magistrate took the petition on file and without 
himself taking action under S. 145 (1) transferred it to 


114 I. C. 677 = 30 Cr. L. J. 344= Sub- Divisional Magistrate under him for disposal. The 


A. I, R. 1928 Rang. 314. Sub-Division Magistrate made an order under $. 145 

— In proceedings under S. 145 it does matter that (1). But the land concerned was not within the local 

the Magistrate’s order should be passed quickly and it limits of his jurisdiction* 
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CE. P. COEE (1898), S. 145— Order without juris- 
diction. 

Held, that the District Magistrate was wrong in trans- 
ferring the case to a Sub-Divisional Magistrate who had 
no jurisdiction over the lai d concerned. The District 
Magistrate had no pov^er to alter the boundaries of any 
sub-division of his District permanently, temporarily, or 
for the purpose of any particular case. The Sub Divi- 
sional Magistrate’s order therefore was without jurisdic- 
tion. 26 Mad. 188 and 22 Cal. 898, Dist.; 4i Mad. 
246, Appr. {Retlly, /.) ChellapaTHI NaIDU v. 
SUBBA NaiDU. 52 Mad. 241= 114 I. C. 625= 

SO Or. L. J. 340 = 28 M. L. W. 664= 
1928 M. W. N. 921 = 1 M. Or. 0. 320 = 
A. I. E. 1928 Mad. 1230 = 55 M. L. J. 693. 

Under S. 145 a Magistrate has jurisdiction to find 

possession but not the mode of possession or how the 
possession is to be exercised, and any order so deter- 
mining the mode of possession is without jurisdiction. 
{Suhrxwardy and GraMm^ //.) RAHINI NANDAN 
CHAUDHURY V. JADU NANDAN CHAUDHURI. 

30 0. W. N, 873 = 97 I. 0. 73= 
A. I. R. 1926 Oal. 1022. 

Order tmder S, 145. 

Where a Magistiate passes an order as to the mode 
of possession, his order does not give a cause of action 
for a suit which, if not brought within the statutory 
period, makes that portion of the order binding between 
the parlies, the order being without jurisdiction. The 
intention of the law of limitation is that if no suit is 
brought within the statutory period the remedy is lost 
and in case of an order of a competent Court it remains 
binding between the parties. {Guhrawardy and Graham^ 
//.) RAHINI NANDAN CHAUDHURY V, JaDUNANDAN 
CHAUDHURI. 30 0. W. N. 873 = 97 I. 0. 73 = 
A. I. E. 1926 Cal. 1022. 

S. 145 (1) requires that a Magistrate has to satisfy 

himself “ that a dispute likely to cause a breach of 
peace exists concerning any land” and has then to 
make an order in writing, stating the grounds of his 
being so satisfied.” Failure to comply with the provi- 
sion makes the Magistrate’s order without jurisdiction. 
{^Broadway, /.) SheR KHAN v, DR. FaZAL iLLAHl. 

88 1. 0. 601=7 L. L. J. 173= 26 Cr L. J. 1177= 
26 P. L. E. 187= A. I. E. 1925 Lab. 368. 

An order based upon a written statement of one 
of the parties supported by his own evidence is not 
without jurisdiction, nor is it without jurisdiction, 
merely because the Magistrate does not accept the 
decision in previous case of rioting as to possession. 
{Ktilwani Sakay, J,) BHULAN RaUT v. KuMMARI 
Rai. 75 I. 0.535=5 P. L. T. 69 = 

2 Pat. L. E, Or. 104= A, I. B. 1924 Pat. 509. 
— S. 145— Order without notice. 

The provisions of S. 145 (1) are mandatory and 

consequently if no notice is issued as required and there 
is no finding that there -was a danger of breach of 
peace, the order under S. 145 becomes ultra mres. A. 
I. R. 1924 Lah. 91, Rel. on. {BMde, /.) EmperOR v. 
Sis Ram, 12 Lah. L. J. 147=1930 Or. 0. 991= 

A.I.R. 1930 Lah. 895. 

Where one of the members of one of the parties 

is not served with a notice the proceedings are bad so 
far as that member is concerned but the invalidity of 
the proceedings against one member does not neces- 
sarily invalidate the who^e proceeding. {Macpherson, 
/,) Nandan Singh v, Siaram Singh. 

7 P. L. T. 166 = 26 Or. L. J. 1287= 
89 I. 0. 161=A.I.E. 1926 Pat 67. 

, Where no preliminary order, as required by 

S. 145, sub-S ( 1) is served on a party, nor is he given 
an opportunity to prove his possession over the subject 


CE. P. CODE (1898), S. 146— Party. 

of the dispute, he cannot be subjected to the final order 
passed by the Magistrate. Admission of a dispute by 
both the parties concerned is certainly evidence of the* 
existence of that dispute. (JVazir Hasan, A./.C.) Mx. 
Maquim-un-nissa r/. Mx. AHMAD-UN-NISSA. 

90 I. 0. 641 = 2 O. W. N. 704 = 
26 Or. L. J. 1581=A.1.E. 1925 Ondh 605. 
-S. 145— Party. 

The binding character of an order passed under 

S. 145 is not under all circumstances to be confined to- 
persons who were actually made parties to the proceed- 
ings but may under certain circumstances extend to- 
persons other than the parties themselves. 11 Bom.L R. 
377, Rel. on. (Bearson and Mallik^ //.) SaXYA Cha- 
RAN De v . Emperor. I. E. 1930 Cal. 684 = 

33 0. W. N. 1002=125 1. 0. 858 = 
81 Or. L. J. 945 = 1930 Or. 0. 15-= 
A. I. E. 1930 Oal. 63. 

Where a person was not only aware of proceed- 
ings under S. 145 but has acted in collusion with one- 
party in order to deprive the other party of the fruits of. 
their success in S. 145 case, 

Held^ that the order under S. 145 was binding om 
such person and any resistance to execution of the order 
will justify conviction under S. 188. (^Pearson and 
Malhk, //.) Saxya Charan De ». Emperor. 

I. E. 1930 Cal. 634fc 125 I. 0. 868=- 
31 Or. L. J. 946 = 33 0. W. N. 1002 = 
1930 Or. 0. 15=A.I.E. 1930 Cal. 63: 

In proceedings taken under S. 145 an adverse 

order passed against a Hindu father in possession of the 
property brought on behalf of the joint Hindu family is 
binding on his undivided sons though they were not 
parties to the proceedings. A suit, therefore, by such 
undivided sons for possession of the properties — subject- 
matter of the proceedings — brought more than three 
years on such order is barred under Art. 47. \Odgers 
and Wallace, //.) (ALLURl) VeNKATASOMARAJU 
(ALLURI) Varah ALARAJU. 122 1. 0. 171 = 

30 M.L. W. 201=1929 M W. N. 518= 
2 M. Cr. 0. 188 = 52 Mad. 787= 
A. I. R. 1930 Mad. 48 = 67 M. L. J. 228* 

When one party is declared to he in possession the 
right of the tenants to be in possessioft was not disturbed^ 
Where a proceeding under S. 145 was drawn in res- 
pect of certain land, a portion of which was in posses- 
sion of tenants who had attorned to some of the second-- 
party and where the Magistrate had declared the posses- 
sion of the first party in respect of the whole of the 
disputed property. 

Held, that in a summary proceeding of this kind the 
right of the tenants to be maintained in possession of the 
land of which they were in occupation was not affected 
and the order of the Magistrate was modified inasmucb 
as the lands in possession of the tenants were concerned 
the possession of the first party was declared through 
those tenants (^Sukrawardy and Graham //.) SURUJ 
Main Z/. TullocK. 33 0 W. ]sr.674 = 

30 Or. L. J. 982= 119 I. 0. 31= 1929 Cr. 0. 344 = 
A.I.R. 1929 Cal. 632: 

A party’s son having no possession or title is not 

bound by order against his father. {^Dass and Ross, J /.) 
Saxya Niranjan Chakravarxy v. Sushila Bala 
DaSI. 4 Pat. 799 = 90 1. 0. 613 = 

A. I. E. 1926 Pat. 103^* 
—The question of misjoinder of parties does not 
ordinarily affect jurisdiction. It is a question of proce- 
dure by which jurisdiction is not affected, whether 
party has been wrongly included or excluded. {Mac- 
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CB. P. CODE (1898). S. 145~Party. 

phersm, /.) NANDAN SiNGH Si ARAM SlNGH. 

7 P. L. T. 156 = 26 Or. L. J. 1287 = 89 I. C. 151= 
A. I. R. 1925 Pat. 67. 

■ "Where a minor was made party to the order 

which was drawn up under sub S. (1) but no notice was 
served on him, 

Held, though the minor was a proper party being in- 
terested in the dispute, he w^as not a necessary party 
especially as he would not be a party likely to cause a 
breach of the peace. {^Macpherson^ J.) Nandan SinGH 
c . SiARAM Singh. 7 P. L. T. 166 = 

26 Or. L. J. 1287 = 89 I. C. 151 = 
A. I.B. 1926 Pat. 67. 

Persons not parties to the proceedings are not 

bound by order under S. 145, which is not against them, 
and their remedy is not by application in levi.-ion against 
the order. {Baker, /. C.) RaMCHANDRA v. GaNPAT. 

871. O. 923 = 26 Or. L. J. 1035 = 
A. I. R. 1925 Nag. 448. 

Order passed agaiftst the father zs binding on the 

sms. 

An order under S. 145 was passed against A, the 
manager of the family of the plaintiffs, in favour of the 
defendants. A died, and the plaintiffs dispossessed the 
defendants forcibly. They wei e convicted and the de- 
fendants w’ere put back in possession by the Criminal 
Court. The plaintiffs thereupon sued for a declaration 
that they were the owners in possession, held, that whe- 
ther the order under S. 145 was passed against A in his 
personal capacity or as manager of the family, the 
plaintiffs are bound thereby and the suit is governed by 
Art. 47 of the Limitation Act ; held further that the 
plaintiffs cannot claim to enlarge the time by framing j 
the suit as one for declaration. {Ryves and Goknl 
Brasd, //.) RAM SahAI z/. BINODE BEHAHI GhOSE. 

71 I. O. 402 = 45 AU. 306=21 A.I 1 .J. 102 = 
4 L.R.A.Civ, 113 = A. I. R. 1923 AU. 151. 
— S. 145-~Period of possession 

Opposite party beizig admittedly in possession at 

date of order — S. 146 is inapplicable. 

applied under S. 145 for an order restoring him to 
possession of a house from which he had been dispos- 
sessed by G, five days before the date of the petition. G 
replied that he had been in possession of the house for 
many years and that there was no such dispute as was 
likely to bring about a breach of the peace. The Magis- 
trate holding that the evidence of either party was un- 
trustworthy held that it. was impossible to decide on the 
evidence whether any or W’hich of the parties w^as at the 
date of his preliminary order in possession of the house. 
He, however, took action under S. 146. 

Held, that the portion of the order of the Magistrate 
where he stated that it was impossible to decide which 
party was in possession on the date of the preliminary 
order was wrong as admittedly G had been in possession 
since at least five days before the application by N. 
There was no necessity to decide as to who was in pos- 
session on the date of his order. 

Held, further that it could have been competent for 
the Magistrate to take action under S. 146 had none of 
the parties been in possession at the date of the prelimi- 
nary order if it could not be decided as to which of them 
was in possession at the date. But as G was in posses- 
sion then S. 146 did not apply. The Magistrate could 
have also restored possession under S. 145 (6) to N if 
he could have held that he was in possession within two 
months next before the date of the preliminary order. 
iAddison,/,) GURDAS z/. NaRAIN DaS. 

I. R. 1930 Eah. 769 =126 1.O. 577 = 
31 Or. L. J. 1076 = 1930 Or 0. 491(2)^ j 
A.I.R.19S0Xiali.422J 


OR. P. CODE (1898), S. 146— Period of possession.. 

A Magistrate cannot take into consideration the 

effect of an alleged dispossession more than tw’o months- 
prior to the date of his order ,* he is required to decide 
which of the parties between 'whom a dispute exists is in^ 
possession of the subject of the dispute at the time when 
the Magistrate decides the question of possession. iS 
Bom. 152, Foil. ; 4 Cal. 417, Doubted. {Percival, J.. 
C. and Aston, A.J.Cf) MaJI v, EMPEROR. 

120 I C. 90 = 1930 Or.C. 68 = 30 Cr. L. J. 1124= 
A.I.R. 1930 Sind 62. 

Magistrate delaying preliminary order beyond 

two months, though bona fide — Complainant is still en- 
titled to benefit ofS. 145. 

W here a person who is entitled to complain of forcible- 
dispossession goes before a Magistrate and complains of 
forcible dispossession, if for no reason or any fault of 
his, the Magistrate does not pass a preliminary order at 
once, but delays the passing of the order though it may 
be bona fide, the person who complained to him of ford 
ble dispossession should not be deprived of the benefit, 
of S. 145 by reason of the delay caused in the Magis- 
trate’s Court. A.I.R. 1927 Mad. S16, Foil. {Devadoss, 
/.) Srinivasa Reddy v. Dasaratha Rama Reddy.. 

52Mad. 66 = 28 M.L.W. 504 = 1131 0.336= 

2 M. Cr. 0. 28 = 30 Cr. L. J 144= 
11 A.I.Cr.R. 551=A. I. R. 1929 Mad. 198 = 

56 M.L.J. 33. 

“Two months” from the date of the order mean 

two months from the date of the order and not tw'^o 
months from the date of the complaint. A. I. R. 1929‘ 
Mad. 198, Diss. from. {Stuart, C. /.) EMPEROR zu 
BaiJNATH, 5 Luck. 440=1. R. 1930 Oudh 219 = 
124 1 C. 363 = 31 Or. L. J. 678 = 6 O. W.N. 967 » 
1929 Cr C. 641=A.I.R. 1929 Oudh 526. 

The mere ouster of people with no title to the 

land without using any physical violence and removing, 
of things which had no right to be on the land cannot 
be said to be an unlawful entry on the land, and if per* 
son so taking possession is dispossessed by force from the 
land within two months of the order under sul>S. (2), 
he is entitled to be restored to possession. {Ckotzner 
and Duval, JJ.) COLLECTOR OF HOWRAH v. SaN^ 
TOK Das. 44 C. L. j. 693 = 99 I. C. 1010 » 

28 Cr. L. J. 210 = 7 A. I. Cr, R. 383 = 
AXR. 1927 Cal.26L 

When the party dispossessed moves Court to 

take action and a delay of over two months occurs be- 
fore Court makes order, the party dispo3se.ssing cannot 
be i-etained in possession on the ground, {PVallace, /.y 
Krishnam Raju V. Chintalaswami Naidu. 

8 A.I.Or.R. 574-104 1.0. 110 = 28 Or, L. J. 782 = 
A.I.R. 1927 Mad 816. 
jg jjQt necessary for the plaintiff in whose 
favour an order under S. 145 has been passed to bring 
a suit within three years for recovery of possession of the 
property which was the subject-matter of the proceedings 
before the Magistrate as the possession of the forcitwe 
dispossessor is deemed to be the possession of the per- 
son forcibly dispossessed provided the forcible disposses- 
sion was within two months of the date of the prelimi- 
nary order. {Devadoss, J.) ISMALSA ROV^^THER 
SadasIVa ASARI. 1927 M.W.N 36 = 99 1. C. 532= 
38 M.L.T. 217=A.I.B. 1927 Mad. 304. 
—Sub-section (4) makes it incumbent on the Ma- 
gistrate to decide which of the parties was in possession 
on the day the preliminary order was passed and the 
proviso only applies if any other party had been forcibly 
dispossessed within two months thereof. 11 A.L.J. 30^ 
Dist. {Findlay, Ofg. J,C*) NAGO v. ATMARaM. 

27Cr. L. X 68= 91 1. 0. 244 = 
A1 I. R. 1926 Nag.* jSTi.. 



255 CRIMINAL DIGEST, 1924—1930. 256 

OR. P. CODE (1898), S. 145— Police report. OB. P. CODE (1898), S. 145-~Possession. 

■' 'Coiirt is not confined to police report m starting upon the materials placed before him, and to arrive at a 


proceedings^ nor bound to rely on the whole of it. 

Thoagh it is the imminence of a breach of the peac-j 
as disclosed in the police report which creates jurisdic- 
tion under S. 145, it cannot be held that the Ma^strate 
is confined within the four corners of the report. It is his 
.duty from all the material before him to decide whether 
j)roceedings under S. 145 are necessary or not. And even 
if the Magistrate relies on the police report for starting 
^proceedings under S. 145, he need not rely on the whole 
. of it. The Magistrate is not bound to accept the version 
given by the police beyond what he requires for the 
support of his order under S. 145. A. I. R. 1929 Cal. 
341, Dist.; 3 P.L.J. 287; 28 All. 406, Ref. {Snhrawardy 
and Graham, //.) AHMED ALl v. SaBED SaRDAR. 

49 0. L. 3. 428 - 33 0. W. N. 858 = 
30 Or. L. J. 1027 = 119 I. 0. 372=1929 Or. 0. 95 = 
A. I. E. 1929 Oal. 468. 

’“•Report of police and sketch submitted with it 
showing lands in possession of parties, these two alone 
cannot he used to found possession. 

Where the Magistrate based his conclusions about 
' possession on the police report and a sketch submitted 
- with it showing the lands in possession of different 
parties 

Held that the use made of these documents was not 
, a proper one The only legitimate use to which the 
sketch and the report could be put was to treat them as 
-the basis of the proceedings and as affording materials 
for determining the question of likelihood of a breach 
of the peace and of the identity of the subject-matter of 
the dispute and of the disputing parties. {Mukerjee and 
J^oy. 77.) SH.ASH1 MUKHI CHOUDRANI v. SaRAT 
. CHANDRA. 45 0. L. J. 537=31 0. W. N. 310= 
28 Or. L. J. 329=100 I. 0. 713= 
A. I. R, 1927 Oal. 327. 

^Magistrate can refuse to take action except on a 

f report from the police. 

A Magistrate as a general rule may refuse to take 
action at all under S, 145 except when a report from the 
police is sent to him on the matter. Even when such re- 
' port is sent to the Magistrate it should not be a mere 
forwarding of a report made to the police by one of the 
' parties even though accompanied by a record of the in- 
quiry made by a police officer in the same matter But 
' it must be a definite statement of opinion by a responsi- 
ble police officer to the effect that he apprehends that 
there will be a disturbance of the peace which is beyond 
‘ his powers to prevent and that he therefore deares the 
. exercise of the higher powers of the Magistrate to pre- 
vent it. When such report is not sent to the Magistrate 
the fact will almost be conclusive as an indication of 
the absence of any likelihood of the breach of the peace. 
(Halit fax, A. J. C.) EMPEROR v. MT. PHUTANIA. 

81 1. C, 933 = 25 Or. L. J, 1109 = 
A. I. R. 1925 Nag, 142. 

—Where there is no police report, the statements of 

' interested parties ought to be received with great caution 
but if the Magisrate has reason to believe such state- 
ments, he does not act without jurisdiction in taking 
proceedings under this section. (Newbould and Suhra- 
^tardy, 77.) Joyamal Singh z/. Kanta GOPE. 

72 1. C. 32= 24 Or. L. J. 304= 
A. I. R. 1924 Cal. 444. 

—^Magfstrate can fnake his own independent deci' 
sion contrary to police report. 

The Magistrate, in order so assume jurisdiction under 
S. 145Eas to’ satisfy about the likelihood of a 
I breach of the peace. is to exercise his own judgment 


conclusion as to whether upon the materials placed before 
him, there is a likelihood of a breach of the peace. He 
would not be justified in acting merely upon the expres- 
sion of an opinion by the police. If in the proceeding 
so drawn up in the office a reference is made 
to the police report aud to the petition of the second 
party, dated the 27th March, 1923, which documents 
stated that there was no likelihood of a breach of the 
peace that will not by itself take away the jurisdition of 
the Magistrate to initiate proceedings under S. 145, if he 
was satisfied that there was a likelihood of a breach of 
the peace. Although the police might have reported 
that in their opinion there was no likelihood of a breach 
of the peace the Magistrate on considering the report is 
entitled to come to a different conclusion of his own to 
initiate proceedings if he thought it necessary to do so. 
33 Cal. 33, Appr. ; 1 P. L. T. 387, Dist. (Kuhvant 
Sahay, J.) G.ANGA BHISHUN SiNGH v. RaJO CHAU- 
DHURI. 83 I. 0. 693= 

5 P. L. T. 252=1924 P. H. 0. 0. 83 = 
26 Or. L. J. 133= A. I. R. 1924 Pat. 787. 

— S. 145— Possession. 

'Continuous possession does not mean possession 
exercised every day of the year. 

The possession claimed by persons other than the 
landlords having been disbelieved, possession is presum- 
ed to be with parties who have title to the land. This 
possession may not be actual possession. Possession 
under S. 145 must be absolute and continuoa® and not 
occasional. But it is not intended that possession must 
be such as should be exercised continuously or every day 
of the year. ‘‘By continues possession” is mean*- such 
possession which a party in possession may have occa- 
sion to exercise and has exercised and exercises when- 
ever he likes. Continuity of possession should pe under- 
stood with reference to the object over which it is 
exercised. 

Where the land not capable of yielding much profit 
on the bank of a river and used to get covered with 
water at certain seasons of the year and it was found 
that sometimes bricks were stacked on it, sometimes 
people were allowed to dry jute on the land, and bastu 
puja was held on it, 

Held, it cannot be said that the landlords were not in 
actual possession. (JSukrawardy and Cammiade, 77.) 
LORE Nath Roy &. Boylalgani. lOO I. o. 823= 
31 0. W. N. 334=28 Or. L. J. 343= 
7 A. I. Or. R. 556= A. I. R. 1927 Oal. 313. 

The possession of an agent or a servant which is 

permissive cannot give him a locus standi as against his 
principal or master. The possession that can be pleaded 
in a proceeding under S. 145 must be possession based 
on a claim of right to possession. 10 C. W. N. 1088, 
Foil. (Findlay, Offg, J. C.) BaJIRAO v. DaDIBAI, 
921. 0. 164 = 27 Or. L. J. 212= 
A. I. R. 1926 Nag. 286. 
Dispossession should be wrongful as well as for- 
cible. (Adami and Bucknill, / J.) H. V. LOW & 
Co., Ltd. V. Manindra Chandra. 

84 1 C. 332=3 Pat. 809=26 Or. L. J. 268 = 
A. I. R. 1925 Pat. 33. 

Trial. 

A person in formal possession of a property in 
execution of a decree shall be deemed to be in possession 
of the property. ( Heave ^ A. J. C.) BalKU v. King- 
Emperor. 81 1. 0. 533 =25 Or. L. J. 917==? 

A. I. R. 1925 Oudh 183. 

S. 145 is not meant to be used to protect the pos- 
sesion of a servant against the master. (Ramesam, 7-) 
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OB. P. CODE (1898), S. 146— Power of Magistrate 
—Absence of evidence. 

THYALYEE V. Srirangaraju. 71 1. 0. 228 = 

1922 M. w. N. 629 = 16 M. L. W. 497 = 
31 M. L. T. 202 = 24 Or. L. J. 100 = 
A. I. R. 1923 Mad. 60 = 43 M. L. J. 624. 
— S. 145— Power of Magistrate— Absence of evi- 
dence. 

■ -A Magistrate has no jurisdiction to make an 
order under this section without any evidence being 
adduced belore him. {C, C. Ghose mid Cumtng^ JJ.) 
HATEMALI CHAPRASI V. OSIMUDDI. 73 I. 0. 814 = 
24 Or. L. J. 702 = A. I. R. 1924 Oal. 644. 
— S. 145— Power of Magistrate— Admission of evi- 
dence. 

In proceedings under S. 145 it is in the discre- 
tion of the Magistrate to refuse to examine all the wit- 
nesses produced by any party, but the discretion is one 
which mnst be exercised with due care and caution and 
with careful regard to the circumstances of each parti- 
cular case. The admission of a document without its 
being duly proved but without any objection may be an 
illegality but it does not affect the jurisdiction of the 
Magistrate to pass the final order in the case. 2 P. L. 
T. 330, Dist. (^Kidwant Sahay, /.) MT. WaHID-UN- 
NISSA PICHIT LaL MiSIR. 76 I. C. 638 = 

24 Or. L. J. 954 = A. I. R. 1924 Pat. 534. 
— S. 145— Power of Magistrate— Consolidation. 

Single proceeding under S. 145 is not without 

jurisdiction because some of the parties are concerned 
only with possession of a portion of land in dispute. 30 
C. 155 ; 6 C. W, N. 737 (F.B.), Foil. {Newbottld and 
Suhrawardy, JJ.) SaJANI Kanta ROY v, ShamSHER 
ALI Sheikh. 71 1. 0. 699 = 24 Or, L. J. 236= 

A. I. R. 1924 Oal. 539. 

— S. 146— Power of Magistrate— Conversion of 
proceedings. 

Where proceedings are instituted under S. 145 

on the basis of a police report which states that there is 
an imminent risk of a breach of the peace, but the 
Magistrate afterwards discovers that the question at 
issue is not one of possession under S. 145, but is one 
as to rights falling under S. 147, he can convert the 
proceedings into proceedings under S. 147. {Greaves 
andFanton, JJ,) ANATH BANDHU NUNDY v, WA- 
HID ALI PRAMANIC. 861. 0. 664= 

26 Or. L. J. 558= A. I. R. 1925 Cal. 1022. 
— S. 146— Power of Magistrate— Oo- owners. 

- M erely because the parties are brothers and pre- 
sumably members of a joint Hindu family the Court is 
not precluded from giving possession to one as against 
the other If the Court finds from the evidence that one 
brother is already in possession and that if no order is 
passed continuing him in possession there is likely to be 
a breach of the peace, the Court is perfectly right in 
passing an order under S. 145 without any regard to the 
merits of the other brother’s claim to have a share in 
the land. {Pullan, /.) JEOLAL v. CHHANGa Lal. 

1 h. 0. 201 = 9 A. I. Or. R. 43 = 28 Or. L. J. 877= 
104 1. O. 717= A. I. R. 1927 Oudh 316. 

Where according to the settlement papers, the 

laud in dispute is a joint property in which the petition- 
ers were co-sharers ; but the Magistrate finds that one 
co-sharer was in sole possession of this land, held the 
Court had jurisdiction to make an order undei S. 145. 
{Newbotild and Snfircmardy^ //.) JaYAM.ANGAL 
Singh v, Kanta Gope. 72 1. C. 32= 

24 Or. L. J. 304= A. I. R. 1924 Cal. 444. 
— S. 145— Power of Magistrate— Excess area. 

* — A Magistrate has no jurisdiction to pass order 
in respect of land which was not referred to in the initia- 
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CR. P. CODE (1898), S. 145 — Power of Magistrate 
— Initiation of proceedings. 

tory proceeding. {Adamt and Foster, J/,) UXTIM 
Singh v. Jodhan Raia. 92 1. 0 172= 

3 Pat. 288=7 P. L. T. 288=27 Or. L. J.* 220= 
A. I. R. 1924 Pat. 689. 

— S. 145— Power of Magistrate— Excess land. 

A Magistrate has no jurisdiction to pass an order 

in respect of a larger area of land than was included in 
the proceedings. A. I. R. 1924 Pat. 589, Foil. (A7«- 
kJtede, A. J, C.) EMPEROR v, GaNJKH.aN. 

28 Or. L. J. 929 = 105 I. 0. 449 = 9 A. I. Or. R. 374 = 

A. 1. R. 1928 3Srag. 81. 

— S. 145 — Power of Magistrate —Functus officio. • 

The order passed under S. 145 is a final order 

and it is not open either to the Magistrate who passed 
it or to his successor to review it, or to set it aside in 
any w'ay. If a Court does so act, its action is without 
iurisdiction , {Daniels, /.) I.ALLAN MiSIR v, RaM 
RICHCHA. 48 All. 258=24 A. L. J. 227 = 

7 31 R. A. Or. 29 = 27 Cr. L. J. 466- 
93 I. 0. 690= A. I. B. 1926 All. 242. 

Wheie pioceedings instituted under S. 145 are 

dropped with the consent of both parties on the ground 
that there is no likelihood of breach of the peace, the 
Magistrate has no jurisdiction to decide as to the title to 
the sale proceeds of the crop attached during the pen- 
dency of the proceedings. {Beasley, /.) NaTESA 
NAICKEN V, raghavachari. 

86 I.O. 266 = 26 Or. L, J. 512= 20 M. L. W. 924 = 
A. I. R. 1926 Mad. 327. 

— S. 146— Power of Magistrate— Future possession. 

-Sec. 145 relates simply to the fact of actual pos- 
session at the date of the preliminary order. No ques- 
tion of title can be taken into consideration, nor can 
any order be passed as regards future possession with 
reference to the actual possession at the date of the 
preliminary order. Where a Magistrate, in proceedings 
under S. 145 passed an order according to an agree- 
ment between the parties, for future possession. 

Held, that the order regarding future possession on 
the strength of the agreement was wrong. {Staples, 
A, J. C.) GANGADHaR 7'. Balakrishna. 

1211. 0. 47 = 1929 Or. 0. 469 = 31 Cr.li.J. 191 = 
A. I. R. 1929 Nag. 286. 

— S. 145— Power of Magistrate— Initiation of pro- 
ceedings. 

Whether proceedings should be taken or not is 

matter 7 oithin Magistrates own discretion. 

The District Magistrate has no authority in law to 
direct a subordinate to institute proceedings under S. 145. 
Whether such proceedings should or should not be taken 
is entirely a matter within the Ma^strate’s own discre- 
tion. Where the terms in which the District Magis- 
trate’s order is expressed, clearly mdicate that the Order 
was intended to leave the Magistrate free to exercise his 
own discretion in the matter, and he had ample mate- 
rials before him on which S, 145 proceedings in respect 
of the whole land in question might be properly based, 
it cannot be said that the Magistrate failed to exercise 
his discretion vested in him by law, when he passed an 
order requiiing certain additional land to be included in 
the proceedings. A. I. R. 1929 Cal. 75l and 24 Cal. 
391, Ref. {Pearson and Patterson, JJ.) NlRP^K- 
DRA CHANDRA V., SaSADHAR SAHA, 126 I. 0, 760 = 
31 Or. L. J. 923=1929 Qx, 0. 574=600.L.J.287= 
34 0. W* N. 8^= A. I. B, 1929 Oal; B9S, 
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OE. P. CODE (189a ), S. 145-Power of Magistrate 
—Initiation of proceedings. 

—Where a District Magistrate setting aside the 
proceedings of a Sab- Divisional Magistrate under S. 144 
(4), directed him to draw up pioceedings under S. 145 
and he so drew them up, 

Heldy that he was not acting without jurisdiction 
where he had sufficient material wheieon to base his 
order under S, 145. 24 Cal. 391, Dist, {Sukrawardy 
and Graham, //.) KEDARNaTH SikdaR v, BijOY 
MaNDAL. 33 0. W. N. 723=1929 Or. C. 336 = 
123 I. 0. 647= 31 Or. L. J. 544= 
A. I. E. 1929 Cal. 761. 

— -“Although the Sub- Divisional Magistrate has refus- 
ed to take action under S. 145, District Magistrate can 
take proceedings under that section on the same mate- 
rials even though no application is made to him for tak- 
ing such proceedings. 29 Cal. 242, Rel. on. (^Dtwnl and 
Graham, //.) BeNOY CHANDRA KaLa ChaND. 

43 0. L. J. 686=27 Or. L. J. 1083 = 
971. 0. 69= A. I. E. 1926 Oal. 1049. 

— S. 146 -Power of Magistrate— Parties. 

—^In communal dispute the Magistrate may choose 
representatives. 

In Cr. P. Code, there is no rule of procedure like the 
one contained in O. 1, R, 8 of the C.P. Code by which 
a representative suit may be brought or a representative 
defence may be set up in a case under S. 145, and 
therefore, in a dispute between tw’o communities the 
Magistrate would be justified in choosing out who 
should be the right people to represent each community 
and after hearing whom he should either permit a com- 
munity to do a certain thing or to prevent it from doing 
It till a Civil Court has decided upon the rights of 
parties. (^Mukerji^ /.) NANHE MaL v. Jamil-UR- 
RaHMAN. 86 1.0. 89 = 23 A.L.J. 41= 

6 L.E.A. Or. 94=26 Cr. I. J, 683= 
A. I. E. 1926 All. 316. 

— S. 145— Po'vw of Magistrate— Eecording opi- 
nlon.. . 

— W here as the result of bis enquiry the Magistrate 

comes to the conclusion that there was no danger of a 
breach of the peace, bis proper course then is to cancel 
Ids order under S. 145 (5) and he cannot pass an order 
under cl. (6). There is nothing in the Code to prevent 
the Magistrate from recording the results of his enquiry 
and the opinions at which he has arrived as to posses- 
sion. (JP^lan, A. /, C.) NaWAB SINGH v. RuK- 
maNGad Singh. 89 I.0. 7io= 

26 Cr.L.J. 1S98=A.I.E. 1926 Oudli 182. 

— S. 146— Power of Magistrate — Eestoration of 
possession. 

——In proceedings under S. 143, a Magistrate has no 
jurisdiction to or der restoration of possession. 

All that the Magistrate is empowered to do is to 
declare that a particular party is entitled to possession. 
At the same time if a party is declared to be entitled to 
possession and the world at large is forbidden to disturb 
his possession he would be entitled to take possession 
and no one would have any right to interfere with his 
doing so. {Broadway, /.) BahawaLA v. Duni 
CHAND. 76 I.O. 621= 24 Cr. L. j. 461 = 

A. LE.1924 Lah. 411. 

— S. 146— Power of Magistrate— Sale proceeds. 


—The sale proceeds of crops standijig on the lands 
when the lands were attached in proceedings may be 
ordered to be , kept in deposit in the Court until one 
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145— Power of Magistrate 
—Striking Off proceedings. 

81 I.C. 626 = 20M.L.W.68= 
o5M.L,T. 68 = 34 M.L.T. 248 = 47 Mad. 713= 
25Cr. L.J. 978=A.LE. 1924 Mad. 795 = 
46 M.L. J. 565. 

^g^^^ Power of Magistrate — Stay of proceed- 

When the Magistrate is able to act upon the 
pohce report or other information in starting proceed- 
ing under S. 145, he is competent to stay further pro- 
c^dmgs on similar information regarding absence of 
likelihood of breach of peace without being obliged to 
record such evidence as the parties may adduce AIR 
1924 Mad. 795 Rel. o„. 

JJ.) ABDUR Rahmans. Dinesh Haldar. 

I.K. 1930 Cal. 232 = 122 I.O 296= 
31 Or. L J. 409 = 33 C.W.1I. 399 = 
A.I.B. 1929 Oal. 328. 

Of Magistrate-Striking off pro- 

-A Magistrate shall cancel the order initiating the 

pr<^eeding under S. 145, if he is satisfied at any ftage 
of the case that no dispute likely to cause a breach of 
the peace exists, though these words are not expressly 
used m the section. But the sense is conveyed by the 
use of the word exist” in it. 30 Cal 112- AIR igaS 

Mad. 1252; A.I.R. 1924 Mad. 795, Rel ; 36 Cal 

155, Ref. (^Suhrawardy and Graham, IT's Abdur 
Rahman Dinesh Haldar. I.R. 1930 Cal 2S0- 
122 I.C. 296 = 31 Or. L. J. 409 = 33 aW N.' 111^ 
A.I.B. 1929 Cal. 328. 


— Magistrate can drop troceedings once darted if 
he finds no Itkelshood of it each of peace. ‘ 

Pr^eedings under S 145 are not taken in the interests 
of private parties but for the preservation of the ZhUc 

peaceand If the Magistrate is satisfied that the likeU- 

hood <rf the brea^ of the peace either did not exist or 
that It has cea^d to exist, it is the proper duty oftb^ 
Magistrate to drop proceedings under S. 145 aL with 
draw from interfenng with the rights of parties iTtL 
property. 30 Cal. 112, Rel. on, 20®M.irw! 5? Poll! 

Clause (5) of S. 145 provides for a special case 
w^hereas the^istrate is proceeding with the triani 
the question of possession, the parties If the procwdLigi 
or even other per^ns who are interested are gi“nT 
nght to show that no dispute likely to cause a bre^h 
<rf the peace exists or has existed. The existenc^f 
this clause does not take away the power of the mIm^ 
trate himself to drop proceedings if he is satisLd rhlf 
^ere is no further likelihood of the breach of the peace 
But after he drops the proceedings under S. 145 S fa 
functus and has no jurisdiction to oass anv 

further orders m the case, e.g., with regard to thi dTll 
very of the possession of the attached property treithL 
party. He must leave the parties to settle thefa 
in the manner they think best to do, in he nSLnwI^ f 
holding hfa hands. 1 M. L. W. l&d aTHo^ 
Mad. 327, Foil.; A.I.R. 1923 mJ 472 Nnt ff 
Ixrishnan, /.) NaRASAYYA v. C VenkiaH^ 

91 1. C. 399= 27 Cr. L. J. 95=49 232= 

22 M. L. W. 524=1925 M W. W 792- 
A. I. B. 1926 Mad. 1252=49 M. L. j. 784 


Dropping proceedings after passing the prelimi- 
nary order IS not Illegal if the Magistrate is satisfed tw 
no dispute likely to cause a breach of the peacel^sted 
although in coming to the conclusion he Led on the 
petition of a third party to the proceedings ; and the 
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OB. P. CODE (1898), S. 146— Power of Magistrate 
—Sufficiency of evidence. 

Magistrate is not bound under such circumstances to 
record the evidence of the v^ritnesses of the petitioner 
who might have shown by their evidence that a dispute 
still existed. {Spe/icer, /.) SURYANARAYANA v. 
ANKINEED PRASAD. 81 1. 0. 626 = 

20M.L. W. 58 = 35 M.L.T. 68 = 
34 M. L. T. 248 =47 Mad. 713 = 25 Or. L. J 978 = 
A. I. B. 1924 Mad. 795 = 46 M. L. J. 565. 

— S. 145— Power of Magistrate— Sufficiency of 
evidence. 

— The Magistrate may take further evidence if he 

thinks it necessary to do so. But if on the evidence 
produced he is satisfied as to who is the party in actual 
possession he need not take further evidence. {^Kulwant 
Sahay, /.) BHULAN RaUT v, KUMARI Rai. 

75 1. C. 535 = 5 P. L. T. 69 = 
2 Pat. Ii. B. Or. 104 = A. I. B. 1924 Pat. 509. 

— S. 145~Beceiver. 

Section 146 (2) cannot be so read as to make its 

provisions apply to attachment under S. 145 (4) and 
the appointment of receivsr under S. 145 (4) is illegal. 
(1910; M. W. N. 821 and 3 P,L. J. 147, Foil.; 91 P. R. 
1912, Not foil. {Dahp Sin^rJi, /.) DiwaN CHAND v. 
Emperor. 115 I. 0. 29 = 10 Lah. 800 = 

30 P. L. B. 23 = 30 Or. L. J. 411= 
A. I. B. 1929 Lah. 223. 

Where a Magistrate finds that there is no likeli- 
hood of a breach of peace, he has no jurisdiction to 
pass an order that the lands under dispute should 
continue in the custody and management of the receiver. 
The proceedings under S. 145 having been diopped the 
Magistrate should direct the receiver appointed by him 
to hand over the property to the person from whom 
possession was taken. {^Devadoss^ /.) MamidapaLLI 
SaTTAYA V, CUTUMBARA RAO, 108 I C. 9*04= 
29 Cr. L. J. 456 = 10 A. I. Or. B. 61 = 
1 M. Cr. 0. 230 = A.I,B. 1928 Mad. 869. 
—The High Court has no power to appoint a 
receiver pending disposal of a petition to revise an order 
passed under S. 145. {Devadoss and Wallace^ //.) 
Marudayya THEVAR V, Shanmuga Sundara 
Thevar. 91 1. 0. 702 = 22 M. L. W. 723 = 

1925 M.W.N. 772=27 Cr.L.J. 126= 
A. I. B. 1926 Mad. 139 = 49 M. L. J. 693. 

Person appointed by Magistrate to take charge of 

property^ has no pcnvers of a Receiver, 

Although under S, 145 a Magistrate has in cases of 
emergency the power to attach the subject in dispute, he 
has no power at the stage to appoint a Receiver. (8 M. 
L. T. 314 and 3 P. L. J. 147, Foil.) If in order to 
prevent a breach of the peace it is necessaiy for the 
Magistrate to take possession of the attached property 
and manage it during the pendency of the proceedings, 
it is quite competent to him in his administrative capa- 
city or in exercise of his inherent jurisdiction to appoint 
some person to manage the property on his behalf and 
subject to his control and supervision, but the person so 
appointed is in qo sense a receiver but merely a servant' 
of the Magistrate, e.g,^ he has no powers which a receiver 
appointed under S. 145 ^2) can exercise. {Wadegaou- 
kar, A. J. C.) DaSHRATH v. TaRACHAND. 

89 I. C. 614=8 N. Ii. J. 69=26 Cr. I.. J. 1378 = 
21 N, L. B. 191 = A I. B. 1925 Nag. 297. 
— S. 145— Belevancy of title. 

-^Neither proof of title nor an adjudication on the 

question of title constitutes proof of actual possession. 
(J^olhathar, A. J, C.) SHRIRaM v, SaMIRMAL. 

Ill I. C. 662= 24 N. L, B. 148= 


OB. P. CODE (1898), S, 145— Bevlslon— Absence 
of finding. 

29 Or. Ii. j . 902 = 11 A. I. Or. B. 166 = 
A. I. B. 1928 Nag. 284. 

Even a trespasser is entitled to have his actual 

possession maintained if it is peaceful. {Kolhatkar^ 
A. J. C.) Sriram V. Samirmal. Ill I. 0. 662 = 
24 N. L. B. 148 = 29 Or.L. J. 902= 
11 A. I Or. B. 166 = A.I.B. 1928 Nag. 284. 

-The question of title has been expre.s«ly excluded 

from Magistrate’s consideration under S. 145. i^Hallifax^ 
A, /. Cf) Gan PAT KuNBi v, Dewaji. 

110 1. 0. 228 = 29 Or. L. J. 676 = 
10 A. I. Or. B. 411. 

Enquiry must be limited to actual possession — 

Rights of parties to possession are immaterial. 

In a proceeding under S. 145 the enquiry is limited 
to the fact of actual possession of the subject of dispute 
by the parlies, and this enquiry is to l^ without reference 
to the merits of the claims of any such parties to a right 
to possess the subject of dispute. The question as to 
which of the parties has a right to possess the subject 
of dispute is irrelevant. Where the tenants instead of 
paying rent to the rightful person having right to collect, 
pay it willingly to another, the former cannot be said to 
be “forcibly” dispossessed by the latter. A.I.R. 1925 
Pat. 33, Rel. on; 1890 A.W.N. 178, Diss. from, l^lqbal 
Ahmad, J,) ATA HUSAIN v. LaTIF HUSAIN. 

101 1. 0. 469 = 8 L. B. A. Or. 64 = 28 Or. L. J. 437 = 
7 A. I. Or. B. 433=A.I.B. 1927 AU. 476. 

In a proceeding under S. 145, the main point to 

be considered is the fact of actual possession and not 
the right of a party to possess the subject-matter of 
dispute. (JVazir Hasan, J, C.) ABDUL WaHaB v. 
Emperor. 91 1.0. 76 = 27 Or L.L 44 (Oudh). 

—It is not the duty of the Court in proceedings 
under S. 145 to declare who is entitled to possession. 
The declaration must be as to who is actually in pos- 
session and entitled to remain in possession till a deci- 
sion is given by a competent Court. {Adami, /,) 
Subda.Santal V, Kushal Santal. 

95 1.O. 320= 1926 P.H.0.0. 160 = 
7 P.L.T. 878 = 27 Cr. Ii. L784, 

— ^Elaborate enquiries into questions of title need 

not be made as the proceedings are intended to be sum- 
mary. {^Kendall, A^ J. C.) EMPEROR ». MT. MaN 
KunwaR. 81 10. 905 = 25 Or. L. J. 1081= 

A.I.B. 1925 Oudh 149. 

Questions of title, fraud, etc,, cannot be tried in 

proceedings under S. 145 or S. 144. (Adami and 
Bucknilly //.) H. V. LOW & CO., LTD. v Man- 
indra Chandra. 84 I.C. 332= 

3 Pat. 809= 26 Or. L. J. 268= 
A.I.B. 1926 Pat. 33. 

A riglit to possess is quite different from actual 

physical possession, and questions as the rights of parties 
cannot legitimately be the subject of inquiry in pro- 
ceedings under S. 145, which is concerned solely with 
the fact of actual phy.sLcal possession, whether lawful 
or unlawful. {Moti Sagar, /.) BHAOWAN DaS v, 
Maula Dad Khan. 76 I.C. 99Q«= 

26 Or. I.. J. 78= A. I. B. 1924 Lah. 678. 

— S. 145— Bevision— Absence of finding. 

■ I nterference by Hi^h Court is not necessary 

when the Magistrate did not make it clear in his order 
that there would he breach of peace. 

Where there was evidence , that both parties w^e 
attempting to cultivate land, the sowings of oie 
party having been ploughed up by the other. 
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0».P.00DB (1898), S. 145— Revision— Absence 
of finding. 

Held^ that this was likely to cause a bieach of peace, 
and the mere fact that the Magistrate had not made this 
dear in his order did not justify the High Court in 
interfering in revision. 12 C. P, L. R, Cr, 2, Ref. 
{Baker, J,C,) RaMaCHANDRA 7j. GaNPAT. 

87 1.O. 923 = 26 Or. L. J. 1036 = 
A. I. R. 1926 Hag. 448. 

"""-"""■Where the Magistrate failed to decide as to 
which party was in possession on the date of the preli- 
minary order the High Court can in such circumstances 
interfere on the ground that the Magistrate has acted 
without jurisdiction. 16 Cr. L. J. 239; 7 Cr. L.R. 450 
and 18 Mad. 41, Foil. {Venkatasubba Bao, /.) PERIA- 
SUBBA V. Sinna Subbay ya. 69 1.C. 168= 

16 M.I 1 .W. 701-S1MIj.T. 382 = 
23 Or.L.J. 670= A. I. R. 1923 Mad. 142= 
46 M Ii J. 56. 

— S. 146— Revision— Absence of jurisdiction. 

' Where the order is fdtra vires and without juris- 
diction, for example, where the action taken professedly 
under Chap. XII really does not fall within the jurisdic- 
tion granted thereunder a revision will lie, but not j 
otherwise. {Wazir Hasan, A.J.C,) HIRALAL v. EM- 
PEROR. 11 O.L.J. 59 = 26 Or. L. J. 440 = 

77 1.O. 728= A. I, R. 1924 Oudb 331. 

When there is initial want of jurisdiction it is 
clear that the proceedings though they may purport to 
be under S. 145 are not really proceedings under it and 
the High Court can interfere under S. 439, but if the 
proceedings were properly started, all interference on 
the ground of serious irregularity amounting to improper 
exercise of jurisdiction or improper refusal to exercise 
it can be only under S. 107 of the Charter Act. 31 
Mad. 318, Foil.; 26 M.L.J. 280, Ref. {Ramesam, /.) 
THVALYEE V, SRIRANGAROYA. 71 1.O. 228 = 

1929 M. W.H. 629 = 16 M.L. W. 497 = 
31M,L T. 202=24 Cr.l*. J. 100 = 
A. I. R. 1923 Mad. 60=43 M,L.J. 624. 

— S. 146— Revision— rinding of possession. 

• The High Court as a Court of revision cannot 

interfere with the decision of the trial Court, on the 
factum of possession as long as there is evidence in 
support of that finding. 14 O.C. 400; 28 I.C. 65 1 and 
43T.C. 401, Ref, {Shadi Lai, (7./.) ABDUL SataR 
V, UDHa LaL. 93 1.O, 695 = 8 L.I 1 .J. 47= 

27 P.X 1 .R. 102=27 Cr. Ii. J. 471. 

— R. 145— Revision— Findings of fact. 

——It is not the duty of the High Court in a refer- 
ence made by the Sessions Judge against an order of 
the Sub-Division^ Officer under S. 145, to examine the 
evidence to consider whether it might have come to a 
different finding. {Allansm. J.) MT. GOMIA v, 
Nankhoo Singh. 105 I,C. 229=9 P.L.T. 18= 
28 Or. L. J. 901=A.I,R. 1928 Pat. 88. 

— S. 146— Revision— Porum. 

Where an application has been filed against an 

order of a Magistrate declaring certain persons to be in 
possession of certain property under S. 145. 

Held,^ that the High Court should not entertain the 
application, as the Sessions Judge has, under Ss. 435 to 
438, concurrent jurisdiction in the matter. The appli- 
cation should first be made in the Court of the Sessions 
Judge. 36 Cal. 643; 48 Cal. 534 and 3 Pat. L.J. 302, 
Rel. on. {Findlay, Offz- /* BajiraO Mx. Dadi- 
BAI. 91 1.C. 247=27 Or. L,J. 71= 

A. I- R. 1926 Hag. 286. 


OR. P. CODE (1898), S. 145— Revision— Reference. 
— S. 146— Revision— Grounds for. 

— ~In order to interfere with the order under S, 145 
putting one party in possession of certain property, the 
Magistrate must have acted illegally or in an irregular 
manner. {Pull an, /.) BaLBHADDAR SINGH v. 
ADITYA PRASAD. 114 I.O. 810 = 6 O. W.H. 17 = 
30 Or L.J. 381= A.I.R. 1929 Oudb 82. 

The undefined character of the area of the land 

in question and the consequent difficulty experienced in 
settling the exact location thereof had presented an in- 
superable obstacle in the way of the Magistrate’s arriv- 
i ing at a definite conclusion in regard to possession. 

Held, that there is no good ground for interfering 
with the order of the Magistrate. {Kolhatkar, A.J.C^ 
Jan Mahomed v. Jivan Khan. ill I.O. 446= 
29 Or. L.J. 861 = 11 A. I. Or. R. 194= 
A.I.R. 1928 Hag. 325. 

—Where the Magistiate had gone at length into 
the question of ownership and his order was further un- 
satisfactory, in that it did not explain how a. breach of 
the peace was to be apprehended between the parties. 

Held, that the order should be set aside. {Campbell, 
/.) Amir Hasan v. rodar Bakhsh. 

100 LO. 712=28 P.I..R. 107 = 
7 A.l. Cr. R. 269 = 28 Or. I 1 .J. 328= 
A.I.R. 1927 Lab. 822. 

Section 145 requires that a Magistrate, before 

passing an order, should be satisfied that a dispute like- 
ly to cause a breach of the peace exists. The section 
does not require a Magistrate to record evidence on that 
question sufficient to satisfy a superior Court. Where 
such an order is not plainly and palpably w'rong, the 
mere absence of any evidence as to the breach of the 
peace, on the record is not a sufficient reason for inter- 
fering in revision. {Stuart, C.J.) RaM PraSaD v, 
RamAdhar. 104 1.0. 463 = 4 O.W.H. 834= 

28 Or. L.J. 847= A I.R. 1927 Oudb 369. 

-Where an enquiry proves that there is a dispute 

which may lead to bloodshed and where a Magistrate 
has taken effective steps under S. 145 to abate tempo- 
rarily the cause of dispute, his order should not be set 
aside, thereby reviving the conditions he is specifically 
ordered to remedy, merely because he omitted to put in 
writing the grounds which had caused him so to act. 
A.I.R. 1927 P.C, 44, Foil. {Doyle, J.) MaUNG PU v, 
MaUNG CHIT PYU. 102 1.0. 911 = 

6 Rang. 129 = 28 Cr. L. J. 623 = 

. 8 A. 1. Or. R. 241=A.LR. 1927 Rang. 177. 

Absence of reasons for decision vitiates the order. 

Where the order of the Magistrate did not show how 
he approached the question or how he had considered 
the evidence in coming to his conclusion, the High 
Court ordered that the case be re-opened from the point 
reached on the date of the order and that after hearing 
the parties afresh and recording statement of reasons for 
the decision the Magistrate should dispose of the matter. 
{Greaves and Panton, JJf) MOTAHERALI JamadaR 
V, ESHAQUE SikdaR. 81 I.O. 939 = 25 CrX.J. 1115= 
39 O.L.J. 366=? A. I.R. 1924 Oal. 848. 

— S. 146— Revision -Reference. 

A reference asking to confirm a part of the order 

under S. 145 and quash the rest is not in proper form. 
{Chotzmr atid Duval, //.) COLLECTOR OF HOWRAH 
V, SaNTAK Das. 99 I, 0. 1010=44 O.L.J. 698= 
28 Or.L.J. 210=7 A.I.Or.R. 383 = 
A. I. R. 1927 Oal. 261. 
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OR. P. COBB (1898), S. 145~Security for keeping 
peace. 

The Magistrate under S. 145 is to decide the 

question of possession and not that of title which is to 
be decided by a Civil Court, and if it is probable that 
the parties to a land dispute will break the King’s peace 
before the decision of the Civil Court can be given, that 
danger can be guarded against by an order under S. 107 
in an appropriate case, (^Marten and Coyajee, y/.) 
Mallappa, In re. 96 I, 0. 62=^28 Bom.LR. 488 = 
27 Cr.L.J. 734 = A. I. R. 1926 Bom. 313. 

“"—While it is discretionary with the Magistrate to 
draw up proceedings under S. 107, the proper course 
when there is bona fide dispute as to lands is to proceed 
under S. 145. Otherwise, the effect would be to bind 
down one of the parties only to the dispute without any 
adjudication upon the question as to which of the tw’o 
parties is in possession. A.I.R. 1922 Pat. 435 (F. B.), 
Ref. and foil.; 32 Cal. 966 and 7 C. W. N. 746, V)ist. 
(^Sen, /.) ShaMA ChaRAN 7>. EMPEROR, 

90 I. 0. 442 = 6 P.L.T. 766=26 Cr.L.J. 1662 = 
1926 P.H.0.0. 263 -A.I.R. 1925 P'at. 610. 

— S. 145— -Symbolical possession. 

A Criminal Court is not bound by ex parte Civil 

Court decree in execution of which plaintiff landlord 
obtained merely symbolical possession, in a case between 
the decree-holder and the third party. 20 C. W. N. 796; 
26 Cal. 425, Dist. {Greaves and Pafiton^ //.) PRO- 
MODA SUNDARI DaSSI V. KHETRA BAG. 

81 I. C. 928 = 25 Or. L. J. 1104 = 
A.I.R. 1925 Cal. 186. 

'"^TPe Criminal Court tieed not regard the symbolic 
cal possession of the decree-holder. 

Where the heirs and representatives of the original 
judgment- debtor were in pos.session of a property sym- 
bolical possession of W’hich was given to the decree-hol- 
der auction-purchaser on l7th November, 1918 a few 
days before the death of the judgment-debtor, held^ the 
Magistrate could not, in S, 145 proceedings instituted on 
22nd January, 1921 validly put the auction-purchaser in 
possession. {Tetino^i and Sttlirawardy, //.) SHAHABAJ 
Mandal Bhaja Hari Nath, 76 1. C. 76 = 
49 Cal. 177 = 26 O.W.N. 743 = 24 C.L J. 876 = 
A.I.R. 1922 Cal. 364. 

— S. 146— Transfer of case. 

Although a “case” in Cl. 8, S. 526, includes a 

proceedings under S. 145, a party in a proceeding under 
S. 145, cannot apply for adjournment under Cl. (8), 
S* S2t.{Mnllich and Scroope, //.) LOKA MAHTON v. 
KALI Singh. 106 I. C. 219 = 6 Pat. 663 = 

8 P.L.T, 716 = 28 Cr.L J. 1036 = 
A.I.R. 1927 Pat. 361. 

Section 526 does not empower a High Court to 

transfer proceedings under S, 145 of the Code as such 
proceedings cannot be described as a criminal case in 
which a person is accused of an offence. {Martineauy 
/-) Narain Singh v. Gandharv Raj. 

26 Or.L.J. 276 = 76 I.O- 868 = A.I.R. 1925 Lab. 48. 

The fact that the trying Magistrate is believed to 

have made up his mind that there is no likelihood of a 
breach of peace is not a sufficient ground for transfer. 
If he forms any opinion on the question of possession 
which might hamper him in dealing with the evidence 
on that point, it might no doubt be proper ground for 
transferring the case. {Simpson, A./.C^ MUHAMMAD 
Naqi Khan v. Rahamat Unnisa. 76 1.O. 562= 
26 Or.Ii.J. 194=A.I.R. 192$ Oudb 16J. 


OR. P. CODE (1898), S. 146— Grounds. 

— S. 146— Competent Court. 

—An entry in the finally published record- of- rights 
cannot be regarded as constituting the final adjudication 
of a competent Court within the meaning of S. 146 (1), 
Cr. P. Code. {iVewhoidd and Mukerji, JJ,) KUTIS- 
WAR MONDAL V. JITENDRANATH. 26 Cr.L.J. 1055= 
30 C. W. N. 646 = 87 I.O. 975= 
A.I.R. 1926 Cal. 316. 

‘Order of Revenue Court in mutation proceedings 

is order of competent court determining the person en- 
titled to possession. {Boy^, J.) Mt. Ran Sri v. Sri 
KriSHUN. 82 I.O. 170 = 22 A.L. J. 803 = 

5 li.R.A.Or. 129 = 25 Cr.L.J. 1242 = 46 All. 879 = 
A.I.R. 1924 AU. 777. 

— S. 146— Grounds. 

—“For a Magistrate to attach property in dispute 
under S. 146, all that vS. 146 requites is that the Magis- 
trate should be unable to satisfy himself as to W’hich of 
the parties w^as in “such possession”, that is actual 
possssion of the subject in dispute. {Mirsa and Broo 7 ?i- 
fieid, JJ.) Venkatraman Rama Hedge. In re* 
1930 Cr. 0. 548 = 125 I. C. 718 = 31 Cr. L J. 933 = 
32 Bom. L. R. 340= A.I.R. 1930 Bom. 172. 

Joint Hindu family disputes — Order not proper. 
A Magistrate took proceedings under S. 145 in res- 
pect of a dispute betw'een three Hindu brothers and with 
regard to property which was formerly joint family pro- 
perty. The question in di-^pute was whether the three 
brothers were jointly entitled to the property in dispute 
or there had been partition in virtue of which the pro- 
perty in dispute had fallen to the share of the eldest 
brother who was in possession. The Magistrate could 
not make up his mmd on the question and as he would 
not satisfy himself as to which of the parties was in ex- 
clusive possession of the land in dispute, he applied 
S. 146 and attached the land until the rights of the parties 
thereto were determined by a competent Court. 

Held, that although it could not be said that the 
, Magistrate’s oider under S. 146 was not competent it 
wras an order which ought not have been made under 
the circumstances of the case. It was clear that whether 
there had been partition or not the eldest brother was 
entitled to be in possession If the alleged partition 
really took place then he w:as entitled to be in possession 
in his own right. If it did not take place he was en- 
titled to be in possession as the eldest brother and the 
manager of the family. The order of attachment, there- 
fore, was not reasonable and if there was any danger to 
the breach of the peace, proper order wrould have been 
to take proceedings under S. 107 and bind the parties 
for such term as was necessary. A.I.R. 1926 Bom. 313, 
Ref. {Mirza and Broomfield, JJ,) In re VENKAT- 
RAMAN Rama Hedge. 1930 Or. 0. 648= 

126 LO. 718 = 31 Or.L.J. 933 = 32 Bom.L.R.340= 
A. I. R. 1930 Bom. 172. 

Doubtful pQSscssi on . 

Where the Magistrate is unable to satisfy himself as 
to which of the parties is then in possession he cannot 
attach the subject of dispute under S. 146. {Sundaratn 
Chetty, J.) PARANDHAMAYYA v. ViRAYYA. 

1930 M.W.N. 771. 

Ho evidence adduced. 

There is no obligation imposed by S. 146 on the 
Magistrate to make independent enquiry if the parties 
having been given adequate opportunities decline to 
adduce evidence as to possession. He is entitled to act 
on his apprehension of breach of peace founded on in- 
formation he may hav^ before him and in the absence. 
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of material which would enable him to protect the pos- 
session of one or the other of the parties he must attach 
the property. 14 C. W. N. 80 and A. I. R. 1922 Pat. 
544, Ref.; 12 C.W.N. 896, Dist. and 40 Cal. lOS, Diss. 
from. (Courtney-Terrell, C. J. and Rcmilaiidy J.) 
Bengali Parida v. Banchhanidhi panigrahi. 
1181. 0. 326=1930 Or.C.B = 10 P.li.T. 867 = 

30 Or.L.J. 894= A.I.B. 1930 Pat. 29. 

Civil Court'* s decision — Value. 

It is not proper for a Magistrate on the ground that 
he is unable to determine which party is in possession to 
attach the land under S. 146 wheie the Civil Court has 
not only determined the rights of the parties but has ] 
also determined the possession so far as it was in its 
power to do so. {Daniels^ /.) PaRABHANS PanDE 
V. Sheodarshan Singh. 48 All. 397= 

24 A.L.J. 399-7 L.R A.Cr. 102=27 Or. L. J. 559 = 

93 I. C.1065=A.I.R. 1926 All. 686. 

- — ■ — Inability to decide possession or that neither had 
it. 

Where there was a dispute betw^een the parties re- 
garding the land in suit and in proceedings under 
Ch. XII of the Cr. P. Code, the Magistrate attached the 
land under S. 146 and appointed a Receiver thereof re- 
ferring the parties to the Civil Court for the determina- 
tion of their rights, and where a suit was brought by the 
plaintiff for a declaration that he was the owner of the 
land. 

Held, that where it is not knowm whether it was the 
plaintiff or the defendant who was guilty of interference 
with possession or dispossession, all that one can say as 
to what led the Magistrate to take possession is that it 
was either his inability to decide who was in actual 
possession or his decision that neither party t^as in pos- 
session and that neither of these can be said to be wrong 
by the defendant. {ICotval. A. J. C.) YEKNATH v. 
Bahia. 86 I. 0. 631 = 20 N. L. E. 196 = 

A. I, R. 1925 Nag. 236. 

■ ' " ‘ S ubsequent decision though not inter partes. 

An underground colliery together with certain huts 
and workings on the surface of the land were attached 
under S. 145 on 29th March l922. On the 27th of 
March 1923 the Subordinate Judge gave a decision relat- 
ing to a money claim put forward by some person 
against some members of the second party, as certain 
rights in respect of the colliery purported to be demised 
by some of the second party to the plaintiff in that suit 
had failed. With respect to the ownership of the 
colliery some part of which was the subject-matter in 
dispute under proceedings under S. 145, Cr, P. Code, the 
Sub-Judge came to the conclusion adverse to the rights 
of the members of the second party. The first party 
upon this applied to the Magistrate for withdrawal of 
the attachment and for declaration of possession in 
accordance with the decree of the Sub- Judge. The 
Magistrate granted the prayer. 

Seld^ that the Magistrate had jurisdiction to pass the 
order under Sub-S. 1 of S. 146, Cr. P. Code, in view of 
the decision of the Sub-Judge. (^Greaves and Panton. 
//.) ASES KUMAR MISRA v. KlSSORI MOHAN 
SaRKAR. 81 1. 0. 553= 26 Or. L. J. 937= 

39 0. L. J*. 853= A. I. R. 1924 Oal. 812. 

— S. 146— Procedure. 

——Ho evidence at all. 

Section 146 pre-snpposes an enquiry by the Magistrate 
on the evidence recorded and the object of S. 146 is to 
give the Magistrate jurisdiction to attach property if, 
upon the evidence so recorded, he is unable to come to a 
finding as to who was in possession on the date on which 
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the order under S. 145 was drawn up, and where there 
is no evidence of any kind on record order attaching 
property under S. 146 is without jurisdiction. {Chotzner 
and Lott Williams, //.) DaULAT ALI z/. HEDAIL 
MOLLa. 117 I. 0. 600 - 30 Or. L J 802= 

32 0. W. N. 843 = A. I. R. 1928 Cal. 703. 

■ D uty of Magistrates 

It should be held as a very important principle in cases 
under S. 145 that a Magistrate should be extremely 
reluctant to attach the property in dispute. It is quite 
intelligible that he might be in a position to say with 
confidence that he was unable to satisfy himself as to 
the possession of the parties in cases where the land is 
jungle or waste. But where there is land admittedly 
subject year by year and season by season to cultivation, 
the Magistrate will be only admitting his own w'eakness 
if he states that he cannot come to a decision. He has 
before him two parties quite ready with information. 
The information may be true or false but it is his duty 
to collect information and shift it. After all the order 
under S. 146 is almost the same as an act of confiscation 
and therefore the Magistrate should naturally be reluc- 
tant to make use of that section. {Foster, /.) RAM 
Bahal Singh v. Rang Bahadur. 

82 1. 0. 367 = 5 P. L. T, 689 = 25 Or. L. J. 1296 = 
A. I. R. 1924 Pat. 804. 

■ '^ D ecision as to possession necessary prior to attach^ 
ment. 

It is not a Magistrate’s business to speculate whether 
his order under S. 145 will prejudice a future deci.sion, 
perhaps several years hence, in a revenue proceeding. 
It is also not sound to check his hand because his 
decision is not final. Although it is true that an attach- 
1 ment under S. 146 will as effectually prevent a breach of 
the peace as a decision in favour of a party under S. 145, 
a reasonable effort, varying of course with the circum- 
stances of each particular case, must be made to decide 
as to possession before there is jurisdiction to attach 
the subiect-matter under S. 146, 40 C. 105, Ref. {Mac- 
pherson, /.) WAYESUL HUQ v. SHOBRATI JOLAHA. 

74 1. 0. 258 =4 P. L T, 441-1 Pat. L. R. Or. 161= 
24 Or. L. J. 764= A.I. R. 1924 Pat. 47. 

— S. l46~Release. 

No breach of peace — Decision of competent Court 

regarding possession. 

Once an order under S. 146, Cr. P. Code, has been 
passed by a Court it can come to an end only under one 
of two circumstances, the first being that there is no 
longer any likelihood of a breach of the peace in regard 
to the subject-matter of the dispute, in which case the 
Magistrate vrould be competent to withdraw the oider of 
attachment and he can do so at any time at \vhich there 
is no such likelihood; and secondly, it is competent for a 
Magistrate to release the subject-matter of the dispute 
from attachment if a competent Court has determined 
the rights of the parties to the proceedings of the person 
entitled to possession of the subject-matter of the 
dispute. {Newboul'd and Muherji, JJ^ KUTISWAR 
MONDAL V. JITENDRANATH, 87 I. 0. 975 = 

26 Or. L J. 1055= 30 0. W. N. 646 = 
A. I. R. 1926 Cal. 316. 

Party can he left in possession. 

It is open to the Magistrate under the proviso to make 
over possession of the property to any person that he 
thinks fit. He must of course exercise^ a judicial discre- 
tion in deciding, to "whom the^ possesion is to be ^ven. 
There may be cases in “Which it is suflScient for him to 
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make an order withdrawing the attachment and leave 
some party to take possession bat it is also open to him 
to make over possession to any one according to his 
discretion. (Simpson^ A. /. C.) ALI BAHADUR v. 
EmPEROK. 90 I. C. 925 — 2 O. W. N. 868= 

26 Or. L. J. 1629= A. I. R. 1926 Oudh 146. 

— S. 146— Remedies. 

Where a Magistrate passes an order under S. 146, 

Cr. P. Code, a person claiming the property need only 
sue for a declaration . 

But where the Magistrate interfered with the posses- 
sion of the defendants because an emergency had arisen 
and decided that retention of the sale proceeds was 
unnecessary, and ordered them to be handed over to 
the defendants, held^ the Magistrate was holding the 
same on behalf of the defendants, and plaintiff’s suit 
must be one for possession and ad valorem^ fees 
calculated on the value of the subject-matter in dispute 
must be paid. {^Macnair^ A* C.) SaKHARAM v. 
TuKARAM. 103 I. 0. 361 = 

A. I. R. 1927 Nag. 316. 

— S. 146— Revision. 

— Interference in. 

The High Court, in the exercise of its revisional 
jurisdiction, should not lightly interfere with orders that 
may be passed by the Magistrate for the management 
of the attached properties under S. 146 of the Code. 
But where the order of the Magistrate offends against 
an elementary rule founded on the desire of the Courts 
to place the parties to a proceeding on a footing of 
absolute equality the order must be set aside. {Das and 
James, JJ.) MT. LaCHMI KUAR v. GAJADHAR 
Proshad. 104 1. 0, 104= 7 Pat. 1 = 

9 A. I. Or. R 8 = 28 Cr. L. J. 776 = 9 P. Ii, T. 109= 
A. I. R. 1927 Pat. 393. I 

Failuye to understand Civil Court's decree. 

Where the Deputy Magistrate attached the property 
in dispute, owing to his not understanding the meaning 
of a Civil Court’s decree relating to the same property, 
his order is irregular and without jurisdiction. (^Btick- 
mll, J.) DURGANAND OJHA v. Hiranand Ojha. 

76 1. C, 24 = 26 Or. L. J. 88 = 
A. I. R. 1924 Pat. 711. 

— S 146— Scope of. 

Section 146 (2) cannot be so read as to make its 

provisions apply to attachment under S. 145 (4). 1910 
M. W. N. 821 and 3 P. L. J. 147, Foil. ; 91 P. R. 1912, 
Not foil. (^Dahp Singh, J.) DIWAN CHANDz^.* EM- 
PEROR. 116 I. 0. 29 = 30 P. L. B. 23 = 

30 Or. If. J. 411=10 Lah. 800= 
12 A. I. Or. R. 376= A. I. R. 1929 Lah. 223. 

The jewellery and other moveable property must 

be treated as appurtenant to the math and an order can 
be properly passed in respect of it under S. 146. 1 P. L. 
J. 386, Foil. {Darnels,/.) GOKUL NaTH z/. BaraM 
Nath, 93 I. O. 167 = 24 A. L. J. 383 = 

7 L. R. A. Cr. 129 = 27 Cr. L. J. 429 = 
A. I. R. 1927 All, 126. 

— Difference between Ss. 145 and 146. 

Provisions of S. 146 differ from those of S. 145 (6). 
What the plaintiff has to show* to the Court when he 
comes to it after attachment under S. 146 is that he has 
rights in the lands attached and he is entitled to posses- 
ion, Provisions of S. 146 differ from those of S. 145 (6). 
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S. 145 (6) provides that the Magistrate shall issue an 
order declaring a party to be entitled to possession of the 
subject-matter in dispute until evicted therefrom in due 
course of law in case he decides that the party was in 
possession or should, under the first proviso to sub-sec- 
tion 4, be treated as being in possession of the subject- 
matter in dispute. {Jwala Prasad, Ag. C.J, and Ktd- 
want Sahay, J.) HaRGOBIND RaY v. KeSHWA PRA- 
SAD 84 I. C. 386 = 1924 P. H. C. 0. 297= 

6 P. L. T. 466= A. I. R. 1925 Pat. 168. 

— S. 147— ApplicabiUty. 

"Right of entry into temple. 

Section 147 applies to disputes as regards entry into 
a temple or mosque and it would so apply whether the 
right claimed is an easement or otherwise. A. I. R, 
1926 Cal. 437, Dist. {Dalai, J.) Daya Ram v. Em- 
PEROR. I. R. 1930 All. 886 = 31 Or. L. J. 1217 = 
127 I. C. 422 = 1930 Or. 0. 672 = 
A, I. R. 1930 All. 462. 

Right to enter samadh land. 

The shrines of the followers of the Radhaswami sect 
known as samadhs are of as great religious sanctity to the 
followeis of that sect as a temple and entry in the com- 
pound of the samadh would be covered by the words 
“ right of use of any land.” {Dalai, /.) Daya Ram 
V. Emperor . I. R. 1930 AIL 886 = 

31 Cr. L. J. 1217=127 I. 0. 422= 
1930 Cr. C. 672=A.I.R. 1930 AIL 462. 

Where the Magistrate passes under S. 147 an 

order prohibiting the counter-petitioners from putting 
up any bunds across a channel in their field, and from 
interfering with the petitioners removing the obstruc- 
tions already put up, the order requires to be amended 
by omitting the words “ from interfering with the peti- 
tioners removing the obstructions already put up ” and 
substituting therefor the words “ from retaining any 
obstruction to the petitioners’ use of the water flowing 
along the channel in cheir field,” inasmuch as such an 
order is likely to cause a recurrence of breach of the 
peace, which such orders are intended to prevent, but the 
Magistrate is competent to pass an order in the amended 
form, even under S. 147 as amended in 1923. A. I. R. 
1925 Cal. 991, Not foil. ; 26 I. C. 730, Appl. {^Panda^ 
lai, J.) (KANTA) VeNKANNA v. (INUGANTI) VeN- 
kata Surya NEELADRI RAO. 129 I. O. 68= 

32 Cr. L. J. 216 = 32 M. L. W. 176= 
1930M. W.N. 987=1930 Or. 0.1121 = 
A. I. R. 1930 Mad. 866 = 
69 M. L. J. 430. 

Matter already decided. 

If the matter which is in dispute under S. 147 has 
actually been adjudicated upon by a Civil Court then a 
Magistrate has no jurisdiction to enquire into a claim 
which is entirely contrary to that Court’s decree. 11 
Bom. 584, Appl. {Fawcett and Fatkar, //.) ANYA 
ShedYA PATIL, In re, 102 1, O. 646= 

29 Bom. Ii,R, 716=28 Or. L. J, 678= 
28 A. 1. Cr. R. 233= A. I. R. 1927 Bom. 654. 

- J /ser of public street. 

Section 147 applies to a case where the question is 
whether the Hindu community are entitled to use a 
certain street which is a public street, such user being 
resisted by the Mahomedans who live in that locality; 
{Curgimen, /.) MD. AMIRKHAN v, MaHALINOAM 
PItLAl. 106 1. 0. 660 = 28 Or, If. J. 
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26 M. Ii. W. 535 = 1927 M.W. N. 789 = 
39 M. L. T. 448 = 9 A. I. Or. R. 144 = 
A, 1. R. 1927 Mad. 985 = 53 M. L. J. 523. 

Personal and public fi^ht — Joinder, 

If one could prove that a road v;as a public load either 
by showing that it had been dedicated to the public or 
that from time immemorial it had been freely used by 
the public, no question of easement in favour of a private 
individual would aiise But, on the other hand, although 
it might seem not to be possible to put forward such 
proofs as would show that the road w’as really a public 
road it might still be possible to prove that a private 
individual had acquired an easement and, therefore, there 
is nothing to prevent a claim of this double nature being 
made. {^Bucknill, /.) P. D. HaMIR & CO. v. SURESH- 
CHANDRA. 95 I. 0. 761 = 1926 P. H. 0. C. 187 = 
27 Or. L. J. 841= A. I. R. 1926 Pat. 348. 

—A right to take a cai in procession along a public 
road to a temple is a right of user of land which falls 
within the scope of Sub-S. (1) of S. 147. (^Fawcett and 
Madsavkar, //.) BASaPPA RaCHAPPA BELKERI, /;/ re, 

89 L 0. 846 = 27 Bom. L. R. 1058 = 
26 Or. L, J. 1422 = A. I. R. 1925 Bom. 536. 

— Right of worship. 

Where the real dispute between the parties was as to 
the right to worship in the temple and not as regards the 
possession of the temple, 

Beld^ that the proper section under wdiich action 
should 1^ taken by the Magistrate to prevent a breach 
of peace is S. 147 and not S. 145. 16 M. L. T. 427; 29 
Mad. 237 and 11 Mad. 323, Rel. on ; l7 Cr. L. J. 235, 
Dist. (^Krishnan, /.) SinnaSWamI Chetti v, P. 
PALANI GOUNDAN. 881.0.2 = 

26 Or L. J. 1067 = A. I. R. 1925 Mad. 779 = 
48 M. L. J. 628. 

'Right to use wells. 

If the public have from a very long series of years used 
and have been allowed to use the water of certain wells, 
whether the wells be public or private, and have been 
allowed to make use of them as a matter of right and 
then if certain person claiming ownership forbids the 
use of the wells, there is every probability of a bieach of 
the peace, and the case is a pioper one for enquiry under 

S. 147. {Prideaux, A, J, C,) PARASHKAM GOPAL 
Ramchandra. 77 I. 0. 289 = 25 Or. L. J. 353 = 

A. I. R. 1924 Nag. 294. 

S. 147 — Contents of order. 

-^—^Fxerdse of right — P' hiding necessary. 

In the absence of a finding that the right has been 
^^ercised within the periods specified by S. 147 the final 
order under S, 147 cannot be maintained. 2 Pat. L. 

T. 364, Foil. {Kulwant Sahay, J,) SiRKAWAL SlNGH 
V, BHUJA Singh. 81 1. 0. 708 = 6 P. L. T. 457= 

25 Or. L. J. 996= A. I. R. 1924 Pat. 784. 

— S. 147— Exercise of right. 

— --Gmeral user. 

No specific instance of user need be proved within 
three months. Continuous general user up to the dale 
of obstruction is sufficient, {BuckiuH, /,) P, D. 
HAMIR & CO. v, SURESH CHANDRA. 

1926 P. H. 0. 0. 187 = 27 Or. L. J. 841 = 
96 I. 0. 761= A. I. B. 1926 Pat. 348. 

■ ■ — / mpossibility. 

Where, the non-exercise of the right within the proper 
period js due to drcumstarjces beyond the control of the 
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person claiming the right, the proviso to S. 147 (2) does 
not apply. Where the right was not exercised in the 
proper season due to the obstruction of the opponents of 
the party claiming the right and to the latter resorting 
to the assistance of the Magistrate. 

Held, that the proviso to Sub-S. (2) did not apply, 
{Fawcett and Madgavkar, JJ.) BASAPPA RaCHAPPA 
Belkeri, In re, 27 Bom, L. R. 1058 = 

89 I. C. 846 = 26 Cr. L. J. 1422= 
A. I. R. 1925 Bom. 536. 

— S. 147— Interpretation. 

Three months are not the three months prior to 

order, but three months next before the institution of 
the inquiry. {Dalai ^ /.) DaYARam v, EmperOR. 

I. R. 1930 All. 886 = 31 Or. L. J. 1217= 
1271. C. 422 = 1930 Cr. 0. 672 = 
A. I. B. 1930 All. 462. 

—The Words “and shall thereafter inquire into the 
matter in the manner provided in S. 145” merely mean 
that after the order in writing has been drawn up as re- 
quired by the earlier part of the sub-section, the proce- 
dure in the inquiry is then to follow the course laid down 
in S. 145 and it is immaterial whether the enquiry itself 
was instituted before or after the drawing up by the 
Magistrate of the order requiring the parties to attend 
the Court. {Court my ’Terrell^ C, J, and Scroope^ /.) 
Bhagawan Swain v, Mathuri Swain. 

1930 Or. 0, 721 = 125 1. C. 143=31 Cr. L. J. 791= 
A. I. B. 1930 Pat. 349. 

^ I nsti tuti on of t nquiry. 

The words “ institution of inquiry” in the proviso to 
Cl. 2, S. 147 does not mean the date of the drawing up 
of the formal proceedings under S, 147, but it means the 
date on which the complainant first brings his grievance 
to the notice of the Magistrate either directly or indirectly 
through the police, and the Magistrate takes action with 
a view to enquiring into the allegation, although that 
action is merely a preliminary to the eventual institution 
of a foimal proceeding. . Hence the period of three 
months is to be calculated from the date, the complainant 
first approaches the Magistrate and not from the date of 
institution of formal proceedings. 44 C. L. J. 214, Foil. 
{Court ney-T err ell, C,J. and Scroope, J,) BHAGAWAN 
Swain v. Mathuri Swain. 1930 Cr. 0 721 = 
125 1. 0. 143=31 Or. Ii. J. 791 = 
A. I. R. 1930 Pat. 349. 

* Pnqui ryP 

The inquiry contemplated by the proviso to Sub-S. (2) 
is the inquiry referred to in Sub-S. (1). A. I. R. 1926 
Cal. 1051, Foil. {Wort, J,) SOHAN LOHaR v, JITU 
Upadhya, 122 1, 0.146= 31 Or. L. J. 361 = 

1930 Or. 0. 608= A. I. R. 1930 Pat. 291. 

-Dvtd or water. 

The expression “land or WJiter ” as used in S. 147 
does not necessarily refer only to private property, though, 
of course, it does necessarily so refer in Sub-S. (1), 
S. 145 {Curgenven, /.) Md, AMIRKHAN v, If AHA* 
LINGAM PJLLAI. 26 M. Ii. 36 = 

1927 M. W. N. 789 = 39 M. L:T. 448= 
28 Or. L. J. 948 = 105 1. 0. 660 « 
9 A. I. Cr. R. 144= A. I. B. 1927 Mad. 985= 
53 M. L. J. 623. 

— Institution of enquiry. 

The expression “institution of the inquiry” in S. 147, 
Cr» P. Code, does not mean the date when the formal 
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proceedings are drawn up under the section. So where 
the complaint was lodged on 24th April 1919 praying for 
an order under S. 147, Cr. P. Code, and the Magistrate 
passed an order on 19th May 1919 calling on the other 
side to show cause and also calling for a report and the 
proceedings were drawn up on a perusal of the report 
and subsequently the case was transferred to the Deputy 
Magistrate on the 16th June 1919 and the case was 
disposed of on the 8th of July 1919. Held^ that on those 
facts the inquiry was instituted at the latest on the 6th 
May 1919 and that the proceeding was not vitiated by 
the three months’ bar contained in the proviso to S. 147, 
Cr. P. Code. {Shamsul Htida and C, C. Gkose, J /.) 
Rama Nath Basu Choudhury v. Sarada Prosad 
Basu Choudhury. 991. 0.33 = 

28 Or. L. J. 2= 44 0. L. J. 214. 

~S. 147— Legality of order. 

An order under S, 147 (3) is to be made only in 

those cases in which it is shown that no right of way 
exists. (JVort, /,) SOHAN LOHAR v, JIUT UPADHYA. 

122 1. 0. 146 = 31 Or. L. J. 361 = 
1930 Or. C. 608= A. I. R. 1930 Pat. 291. 

Al I oiving procession and prohihitio7i of interfer- 
ence. 

An order stating that the Hindus must be allowed to 
pass through a public street with their procession and 
that the Mahomedans are prohibited from interfering in 
any manner with the use by the Hindus of the street, is 
an order which can be legally passed under S. 147. 
{Curgewven, /.) MB. AMIRKHAN v. MaHALINGAM 
Pillai. 26M. L. W.635 = 

1927 M. W. N. 789 = 39 M. L. T, 448 = 
28 Or. L. J. 948 = 1061. 0. 660 = 

9 A. I. Or. B. 144= A. I. B. 1927 Mad. 986= 
53 M. L. J. 323. 

— — Bona fide claim of right. 

The provisions of S. 147 are of an emergency nature 
and ^ are conducted more or less summarily. If the I 
Magistrate, as the result of hearing the evidence, thinks 
that reasonable grounds have been shown to him that 
a hona fide claim of right exists, then he is justified in 
passing such order as he may think fit. It is not ex- 
pected that he should usurp the functions of the Civil 
Court or that the enquiry under S. 147 should be a 
formal trial of the matter in issue. The actual, rights of 
the parties must await determination in a -civil suit. 
The words “ such right exists** must be understood to 
mean** such rights as is claimed.” {^Bucknill^ /.) 
P. D. AMIR & Co. V, SURESHCHANDRA, 

1926 P. H. 0. 0, 187 = 27 Or, L. J. 841 = 
96 I. 0. 761= A. 1. B. 1926 Pat. 348. 

-Xhe mere fact that the Mag^trate cannot pass an 

order in favour of the petitioners under Sub-S. (2) is no 
reason for passing an order in favour of the opponents, 
prohibiting the petitioners from any exercise of their 
aUeged right. That is an order under Sub-S. (3) which 
he could ^ only pass if it appears to him that the peti- 
tioners’ Tight ^ does not exist. The mere fact that they 
did not exercise the right during the preceding year is 
not syi^ent to show that the right does not exist, and it 
Magistrate from issuing an order under 
supporting the alleged right. (^Fawcett and 
Madgdvkar, JJ.) BaSAPPa RaCHAPPA BeLKARI, 
In re. 89 I. 0. 846 = 27 Bom. L. R. 1068= 

26 Cr. L. L 1422= A. LB. 1926 Bom. 636. 

14 7— Mandatory injunction. 

What may not amount to. 

Under Cl. 2 it is clear that where a right exists the 
Magistrate may make an order prohibiting any interfer- 

Cr* 0,-18-20 
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ence with its exercise. Where there is a right to the 
water coming through a pyne and it is indispensable to 
the exercise of that right, that a cutting in the bank 
should be closed it is merely a matter ancillary to the 
declaration of the right to the water and if the first party 
are to be prohibited from interfering with the exercise of 
this right to the water on the part of the second party, 
this can only be done effectively by restrsuning them from 
preventing the second party from closing this cutting in 
the bank. There is nothing in the proviso against pass- 
ing of an order of this kind as it is in no sense a manda- 
tory injunction. {^Ross^ /.) RAM DHAN PURI v. BaR- 
Hamdeo. 121 I. 0. 461= 

31 Cr. L. J. 247=10 P.L.T. 376= 
1929 Cr. C. 163= A. I. B. 1929 Pat. 351. 

No power to issue. 

The w’ords of Sub-Sec. (2) do not give the Maf^strate 
any power of directing one of the parties to do a posi’ 
tive act by way of mandatory injunction such as 
demolishing a wall built by him. The power given to a 
Magistrate under that sub-section is analogous to the 
power of a Civil Court to grant a temporary injunction 
restraining a person from doing a certain act. {New- 
hould and B. B. G/iose, JJ.) HaRI MaTI DaSI v. 
HarIDASI DaSI. 88 I. C. 1041=41 C. L. J. 668 = 
30 C.W.N. 238 = 26 Cr. L, J. 1266= 
A. 1. E. 1926 Cal. 991. 

— S. 147— Procedure. 

E nquiry by Magistrate ahd not by police. 

Where an application is made to the Magistrate about 
an alleged obstruction of a pathway and the Magistrate 
orders police to enquire and report, that does not con- 
stitute institution of the enquiry under the provfeo to 
S, 147, The word “enquiry** in the proviso has reference 
to the words “enquiry into the matter” in the first para- 
graph. The enquiry that is contemplated there is enquiry 
by the Magistrate and not enquiry by the police! Insti- 
tution of the enquiry into the existence of the likelihood 
of the breach of the peace must precede the enquiry into 
the respective rights of the parties and the Magisterial 
enquiry is instituted when proceedings are drawn up by 
the Court under S. 147. (JSuhrawardy and Duval y 
JJ.) Ram Chandra Acharjee v. aditya Chan- 
dra Pal. 63 Cal. 861?= 

30 C.W.N. 863=’ 44 C. L. J . 307= 
27 Or. L. jr. 1089=97 I.C. 363= 
A, LB. 1926 Cal. 1061. 

—Where in a case under S. 147 regarding a dis- 
pute about water-course a witness stated that;j ,th0re 
would be a fight if the other party vvould demolisli a cer- 
tain bund. 

Neldy that there was sufficient material for'a-Magls- 
trate to bold that there was a danger of the breach of 
the peace and the proper course to adopt would be to 
place both sides on security under S. 107 of the Cr. P. 
Code and leave them to have their rights settled by the 
Civil Courts. {JBroadwayy J.) AHMAD DiN v. JlWAN. 
i 27 Ct. L. J. 801=96 I.C. 466= 

I A. I. B. 1926 Lah. 660. 

I Proprietor not addedk ‘ 

Order under S. 147 against the gomashta of a protwrie- 
tor is not illegal, and the'bttitl^ion to add the proprietor 
as a party to the proceed?h|^is a mere iriegularitr, Ot 
at the most hh erTor^oif la^and does riot reifderi^^ 
protieedings iUe^Iy'ey^to the gpmashte»f0es 

^ written statement oh^l^Silf oftfee^pfoprieto hfid 
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tests on his behalf. iJCulwant Sakay^ CHRA- 

K:aTOI,Lj\L e/.ISHER SiNGH. 91 I.O. 814 « 

6 P,L.T. 799 = 27 Or.L.J. 142 = 
A. I. E. 1926 Pat. 196. 

■ '••^Cmversion of proceedings tinder S. 145 in^o one 
itfider 147. 

Where proceedings are instituted under S. 145 on the 
basis of a police report which states that there is an 
imminent risk of a breach of the peace, but the Magis- 
trate afterwards discovers that the question at issue is not 
one of possession under S. 145, but is one as to rights 
falling under S. 147, he can convert the proceedings into 
proceedings under S. 147. {Greaves and Pantmt^ //.) 
Anath Bandhu nundy 2/. Wahid Ali pramanik. 

85 1.O. 664=26 Cr.L.J. 668 = 
A. I. E. 1925 Cal. 1022. 
— • A mendment without notice. 

Where the Court amended the proceedings which re- 
lated originally only to a portion of a pathway, by mak- 
ing them applicable to the whole pathway without notice 
to the party affected. 

Beid^ that the final order was not binding on the party 
affected. eaves and Pant on ^ //.) JANKI Nath 

Kundu Pal Monmohan De. 

81 I.C. 162 = 25 Or, L. J. 674 = 
A. I. B. 1925 Cal. 263, 

——Ex parte evidence of second party — No opportu- 
nity to first party. 

If Magistrate comes to the conclusion that there is -no 
likelihood of a breach of the peace and therefore no ac- 
tion need be taken either under S. 144 or under S. 147, 
Cr. P. Code, he would be justified in doing so. Where 
a Magistrate disp/oses of the matter^by taking evidence 
ex parte by going over to the office of the second party 
and inaldng enquiries in the absence of the petitioner^ 
and without giving them an opportunity of adducing 
their own evidence and examining witnesses and coming 
to a distinct finding as to the alleged right of easement 
set up by the petitioners and comes to the conclusion 
that the right is with the second party and that if the 
petitioners go upon the land they do so at their own risk. 

Beld^ in effect, he makes an order in favour of fhe 
second party under S, 147 and prevents the petitioners 
from going upon the land. Such a procedure is wholly 
unjustfifiable and order must be set aside. {Kulwant 
SaHay,,jf) NARENDRA NATH SaRKAR z/. EAST IN- 
DIAN Railway. ,77 l.o. 807= 5 p.l.t. 419 = 

2 Pat. L.E. Or. 209 = 26 Or. L. J. 455 = 
A.I.E. 1924Pat..717. 

— S. 147-7^Eevision, 

'-^Finding of fact. 

Finding of fact under S. 147 cannot be traversed ^ by 
ravisional, proceedings, and as indicated by Sub-S. (4) 
the aggrieved party should seek his remedy in the Civil 
Court. {Jackson, /,) KhAZI MahOMED EHAN, In re. 

22 MX.W. 831 = A.I.E. 1926 Mad. 154. 

— E; of oasement. . 

— ^"-^Mdgistr ate, need not find that easement is establish- 
ed. 

As to the right of the person to the flow of water 
down a.chaoneli it is not necessary for the Magistrate, to 
find 'that a right .of easement; stnctly so-called is esta- 
blished- All that he .has to find is that the .person h^s 
been for long,time using , water dpwing iown, foe 
(jhjEmnel and hasjh fact ^sedjt during the^ lasj: . season. 

VEN^AI^NA Z^.(telUGAOTl) 


!CE. P. .CODE (1898), S.148-r0osts. - 

Venkata Surya neeladri. 129 1. 0. 68=- 

32 Or.L.ar. 215 = 32M.L.W. 175= 
1930 M.W.N. 987 = 1930 Or. 0. 1171 = 
A.r.E. 1980 Mad. 866 = 59 M.L.J. 430. 

— S. 148--Oosts. 

Order under S. 148 for costs must be made by the 
Magistrate who tried the case under S. 145 and the ap- 
plication for costs must be made within a reasonable 
time. 24 C.W.N, 672, Foil. {Fazl Ah, /.) MaNGLU 
Sahu V, Ramdhanx TOMBOLI. 

9 P.L.T. 835 = 30 Or.L.J. 252 = 1141.0.193 = 
12 A.I.Or.E. 212= A.I.E. 1929 Pat. 93. 

Actually incurred. 

The Magistrate can award costs to the successful party 
but such costs must be based on proper materials, 
namely, the actual costs incurred as pleader’s fees and 
costs of witnesses. 1 P.L.T. 369, Foil. {Fazl AH, /.) 
Manglu Sahu z/. Ramdhani Tomboli. 

9 P.L.T. 835= 33 Cr.L.J. 262= 1141.0. 193= 
12 A.I.Or.E. 212=A.1E. 1929 Pat. 93. 

“Order allowing withdrawal or staying proceed- 
ings iifuier S, 145 — Costs can he awarded. 

An order permitting the withdrawal of proceedings, 
and more so a final irrevocable order staying proceedings 
instituted under S. 145 of the Code after the Magistrate 
,has^ assumed jurisdiction under that section, is an order 
falling within the purview of Sub-S. 5 of that section, 
,and as such decision under that section within the mean- 
ing of S. 148.^ It is a decision by him that no such 
dispute has existed or exists, as to give him jurisdiction 
to continue the proceedings. There is nothing in Sub- 
S. (5) to prevent a Magistrate in arriving at the decision 
without recording any evidence whatsoever ; and it is 
equally within his competence to rely upon information 
recorded by him from any source whatsoever including 
that contained in a statement made by any party to the 
proceedings. 9 M.L.T. 324, Piss, from ; 30 Cab . 112 
■and 20 Cal. 867, Rel. on. Where, therefore, a Magis- 
trate has permitted the withdrawal of the proceedings 
■or has made an order staying proceedings altogether, it 
may fairly be assumed that he has acted on such implied 
admission and has decided under Sub-S. (5) of S. 145- 
that no disputes exist which would give him jurisdiction 
ito continue the proceedings and that he is, therefo!re, 
.competent to award costs. {Rupchand Bilaram and 
DeScniza, A, /. Cs,) ReLUMAL v. PHERUMAL. 

• • 22 S.L.E. 386 = 29 Cr. L. J. 857 = 111 I.C. 441 = 

AXE. 1928 Sind 193. 

——The appKcant induced the Magistrate to assume 
ijurisdiction under- Chap. XII, Cr. P. Code, when he had 
no such jurisdiction. 

Held, in consequence of his unlawful act he could 
; be made to pay the costs incurred by the other side, 
x(^Ritpchdtui Bilaram and DeSouza, A, /. Cs,^ RELtT- 
, MAL V, PHERUMAL. 22 S.L.E. 386 = 111 I. 0. 441 = 
29 Cr. L. J. 857= A. I. E. 1928 Sind IfiiS. 

' — Only a party liable, • 

I A Magistrate has no power to saddle any.^rfon* 
; with costs of a proceeding under S. 145. Person’ to W 
, charged must be a party. {Simpson, A,/,C.y EMPEROR 
7/. Chet Khan, 27Cr^L. J. 21 = 

! ' 91 I.C.53=A:i;E.i9S6 0udli269. 

", i, ' 

Omy trial Court and not Migh Cowt^ • ^ . 

^ An order, a? -to costs- under - Sw 148 is , a < discretionary 
order, and it is ,b;etter. that the, discretion should foe 
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exercised by the Court of trial, and not by the High 
Court, on incomplete mateiials in revision. {Simpson, 
A rO Emperor Chet khan. 27 Or. L. J. 21 = 
91 1. 0. 53= A. I. R. 1926 Oudli 269. 

— S. 148— Local inspection. 

— ^ Principles ngardiug. 

Section 148 clearly provides for local inspection when- 
ever such enquiry is deenoed necessary for the purposes 
of Chapter XII of the Code. Such enquiry can be 
made either by any Magistrate subordinate to the 
Magistrate before \^hom the case is pending or by that 
Magistrate himself. Although as a rule it is better to 
have such an investigation made by some other person, 
there is nothing in law to prevent the presiding Magis- 
trate from making the investigation himself, provided 
he records what he saw and does not act upon hearsay 
evidence. It is a salutary principle of law that the 
finding of a Court must be based upon evidence duly 
recorded by it and not upon the impression formed by 
the Judge on a local inspection of the locality. He can 
then in order to elucidate the evidence make a local ins- 
pection and the object of a local enquiry would be only 
with a view to understand the evidence actually adduced 
in the case. Moreover it is absolutely necessary that if a 
Magistrate makes a local enquiiy he must make a .note 
of what he saw and must place it on the recoid so that 
the parties may be in a position to know what impres- 
sion the Magistrate had got by the local enquiry. 
(Kuhvavt Sahay, /,) ABDUL HaMID v. HaSAN 
RA2A. 72 1. 0. 951 = 4 P. L. T. 297=- 

1 Fat. L. B. Or. 195 = 24 Or. L. J. 487 = 
A. LR. 1923 Fat. 366. 


OR. F. CODE (1898), S. 154— Admissibility in evi- 
dence. 

son, the arrest or the attempt to arrest is not 'only not 
strictly justifiable by law but is illegal and the person 
who is arrested or attempted to be arrested, is entitled 
to offer resistance, , If further, such person apprehends 
hurt at the hands of armed constables sent for the arrest, 
and such constables use criminal force towards such per- 
son, who retaliates it causing them simple injury it can- 
not be said that he has exceeded hjs right of private 
defence. 24 Cal, 320 and A. I. R. 1926 Lab. 19, 
Rel. on. (^Zafar Alt and Bhide^ //.) GaMAN v» 
Emperor. 121 1. C. 734=31 F. L. R. 285 = 

31 Or. L. J. 294=1930 Or. 0. 396= 
A. I. R. 1930 Lab. 348. 


— S. 151— Legality. 

Test — Emergency. 

If without any emergency for anest contemplated by 
S. l5l, a Police Officer arrests or attempts to arrest a 
person, the arrest or the attempt to arrest is not only not 
strictly justifiable by law but is illegal and the person 
who is arrested, or attempted to be arrested is entitled 
to offer resistance. If, further, such person apprehends 
hurt at the hands of armed constables sent for the arrest, 
and such constables use criminal foice towards such 
person, who retaliates it causing them simple injury it 
cannot be said that he has exceeded his rights of private 
defence. 24 Cal. 320 and A. I. R. 1926 Lah. 19. Rel. 
on. (Zafar AH and Bh'de, y/.) GaMAN 5^. EM-' 
PEROR. 121 1.0. 734 = 31 Or. L. J. 294= 

31 F. L. R. 286 = 1930 Or. 0. 396*=, 
A. I.R. 1980 Lab. 348, 


— S. 149— Interpretation. 

— per Sulaimany /. — ‘Interpose’ connotes the idea 

of actively intervening and not merely a prohibition by 
word of mouth. (JVals/t, Ag. C. J. and Sulaiman^ /.) 
KING-EMPEROR V. RAGHUNATH VENAIK. 

47 All. 206 = 22 A. L. J. 1049 = 26 Or. L. J. 699 = 
6 L. R. A. Or. 1 = 85 I. 0. 823 = 
A. I. E 1925 All. 165. 


—Oh. XIV (Ss. 154 to 176)— Investigation. 

Condi it OH necessary. 

Before there should be an investigation under Chap. 
XIV there must be an information given to an officer in 
charge of a police station and reduced to writing by him. 
(^JVetobou/d and Miikerjee^ //•) DaRGAHI EM- 
PEROR. 88 I.C, 733 = 26 Or. L. J. 1213 “ , 

52 Oal. 499= A, I. B. 1926 Oal.SSl. 


— S. 149— Scope. 

Sul aim an, /.—To hold that under S. 149 a 

police officer can pass any oral ordei he thinks desirable, 
would be to hold that his word is la\v. If his powers 
were to be so wide, it would be unnecessary for the 
Magistrate or the police to take any precautionary 
measures in advance; it would be quite sufficient to send 
dowm a Sub-Inspector to the scene and let him pass all 
sorts of sweeping orders, disobedience of which will en- 
tail conviction. Such method, if sanctioned, would de* j 
prive the persons concerned of all oppoitunity to appeal j 
to higher authorities, and they vsould have to submit to ■ 
such orders at the peril of a prosecution. Such wide , 
powers vested in a police officer would interfere unrea- 
sonably with the ordinary liberty of private citizens and 
could not have been contemplated to be within the scope 
of S. 149, Cr. P. Code. (fTfl/M, Ag. C. J. and 
Sulaiman, ./.) EMPEROR v. RaGHUNaTH VeNAIK. 

47 All. 206 = 22 A. L. J. 1049 = 26 Or. L. J. 699 = 
6L.B.A. Or. 1 = 85 I.C. 823 = A. I.B. 1926 All. 166, 

-S. 151— Emergency. 

/ Arrest without enter gency-^Frivate defence----' 
Fight of. 

If without any emergency for arrest contemplated by 
S, I5l, a Police Officer arrests or attempts to arrest a per- 


— S. 164— Admissibility in evidence. 

The proposition that, because a person of the 

party of the accused goes first to the Police Station and 
says that some of the complainant’s party has committed 
an offence, the real complaint lodged later on under 
S. 154 against the accused must be kept off the record 
save on terms under S. 162, is one W’hich cannot be 
judicially approved. (Fanhm, C, J. and C\ C. Ghose^ /.) 
OSMAN GaNI JVilSTRY v. EMPEROR .126 I. 0. 111= 
31 Cr . L. J. 771 = 1930 Or; 0. ISd = 
A. I. B. 1930 Cal. 180. 

Limits of. ^ 

Statements in first informatipn^ report can be used for 
the purpose of corroborating or contradicting a witness 
but are inadmissible for the purpose of proving that the 
facts alleged therein are correct, l7 C. W. N. 1213 ; 
A. I. R. 1925 All. 303 and A. I. R. 1927 Cal. 17, EoH. 
(Beasley, C. /.and Fandalai, /) ' SaNKaRALINGA’ 
TevaN V. EMPEROR; ^ 53 MAd. 590 

I. B. 1930 698 = 124 1 0. 

. ; ^ 3lCr;&#im2^1980M. W.N.49e« 
3 Mi Ot ^2=81 M.L.W. 461® 

* A.‘I.%.I196o M ad. 632=68 $97. 
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dence. 

— — ‘Use of the first information report as if it I 
were substantive evidence is illegal. ( Chanda /.) 
Sheokaran V, Emperor. 110 1. 0. 590= 

10 A. I, Or E. 497 - 29 Or. L. J. 734= 
A. I. E. 1928 LaE, 923. 

—A first information report can only be used to 
corroborate or contradict under the provisions of Ss. l57 
and 145, Evidence Act, the person who makes it. It 
cannot be used as substantive evidence to contradict 
other persons. A. I. R. 1928 Lah. l7, Foil. (Addison 
and Dalip Singh, //.) GaMAN v, EmpeROR. 

116 1. O. 187=11 L. L. J. 1-12 A. I. Or. E. 453 = 
30 Or. L. J. 571= A. I. B. 1928 Lah. 913. 


■ - ' Not siibstafiUve evidence. 

First information report is not substantive evidence 
and can only be properly used to corroborate or contra- 
dict the maker thereof. It cannot be used to contradict 
numerous other witnesses who are unanimous on a parti- 
cular fact. A. I. R. 1928 Lah. 17, Ref. to. (Addison 
and Coldstream, //.) DHARAM SinGH v, EmPEROR. 

9 A. I. Or. E. 567 = 29 Or. L. J. 343 = 
108 1. 0. 162= A. I. E. 1928 Lah. 507. 


A statement made to the police after the police 

have commenced an investigation should not be treated 
as a first information and should be inadmissible except 
for the purposes mentioned in S. 162. 1 P. L. T. 491 
and A. I, R. 1922 Pat. 535, Cons. ; A. I. R. 1923 Pat. 
SSO^Foll. (Adami and JVort, JJ.) HABIB KHAN 
Emperor. 29 Or. L. J. 728 = lio I. C. 584 = 

A. I. E. 1928 Pat. 634. 


It sometimes happens that after the first informa- 
tion has been laid against the accused, a counter-infor- 
mation is laid against the complainant or his party by a 
member of the accused’s party who is not himself an 
accused. As this comes under S. 154 and must be re- 
duced to writing and signed, it cannot come within 
S. l62. Whether it i.s admissible at the trial of the ac- 
cused will depend upon the circumstances and must be 
decided under Evidence Act. The police cannot of 
course treat statements as informations unless they are 
really received as such and come truly and properly 
within S. l54, (Rankin and Duval, //.) AZIMADDY 
2^. Emperor. 991.0. 227 = 44 o.L. J. 253= 

28 Or. L. J. 99=64 Cal. 237= 
A. 1. E 1927 Cal. 17. 


Not substantive evidence. 

First information report is not substantive evidence 
by its^f, but it can only be used under S. 157 as a 
previous statement to corroborate or contradict a state- 
ment made subsequently in Court. (Shadi JLal, C. J, 
and Zafar Ah, /.) CHOGHATTA v. EMPEROR. 

27 Or. L. J. 121 = 91 1. 0. 697= 
A. I. E. 1926 Lah. 179. 

The first information leport is not a substantive 

piep^^of evidence, it can be used merely by way of corro- 
bp^^^n , 9 ^ a. contradiction and not any further. 
(jS^pnman, /,) CHXXTAR SiNGH zr. EMPEROR. 

85 1. 0. 660 =23 A. L. O'. 14 = 
47 AIL 288=26 Or; J. 564= 

, A. I. B. 1^6 All 303. 


OE. P. COLE (1898), S. 164— Contents. 

List of stolen property — Map prepared by police. 

A list of stolen property handed to a Police Officer in 
the course of investigation is not admissible in evidence 
and should not be placed before the Jury. The admission 
of such a list however would not of itself vitiate the 
trial unless it is shown that the accused ha-ve been pre- 
judiced by such admission. Where the names of certain 
persons are sent to the Police as being the names of 
those who are suspected of being concerned in the 
commission of an offence and the evidence of the per- 
son who supplied these names to the Police is challenged 
in Court, the list of names supplied by him is admissi- 
ble in evidence to corroborate his statement. A map 
which contains upon it certain things which must have 
been supplied to the Police Officer by some person 
should not be admitted unless there had been the evi- 
dence of the person as to what he said to the officer and 
the evidence of the Police Officer as to what the person 
told him. (Greaves and Panton, JJ.) K ALI A z'. EM- 
PEROR. 85 1. 0. 723 = 26 Or. L. J. 579 = 

A. I. E. 1926 Cal. 969. 

First information report is not substantive evi- 
dence of the facts recorded in them and a conviction 
cannot be based on such reports. They can be used to 
corroborate the witnesses who made them and are of 
value showing that they told the same story at the first 
possible occasion. If they tell a different story in Court, 
the report can be used to contradict them or discredit 
their testimony. But it is not legitimate for a Court, 
when witnesses tell a different story in the witness-box 
and contradict the report made by them, to discard the 
evidence given on oath and to rely on the report. (Ryves, 
J.) JAMALUDDIN V. KiNG-EMPEROR. 74 I. C. 716 = 
24 Or. L. J. 812= A. I. E. 1924 All. 164. 


— S. 154— Contents. 

There is nothing in law to the effect that a first 

information report must give every detail or any detail. 
It should be sufficient to induce the police to leave the 
police station and investigate the' affair. (Addison and 
Dahp Singh. JJ.) Ga M AN z/. EMPEROR. 

116 I.C. 187 = 11 L. L. J. 1 = 12 A. I. Cr. E. 463= 
30 Cr. L, J. 571= A. I. E. 1928 Lah. 913. 

— Omission of names of witnesses. 

The mere fact that in the first information report the 
names of the witnesses, who ultimately support the pro- 
secution, are not given, is not a matter which would 
thrown suspicion Upon the story for the prosecution, 
(Shadi Lai, C. /. and Agha Haidar, /.) CHANDU v. 
Emperor. 108 1. 0. 370 = 29 Cr. L. J. 378 = 

A. I. E. 1928 Lah. 667. 

Every detail need not be given in the first 

report to the police, which is not substantive evidence. 
(Addison and Skemp, JJ.) EmpeROR v. IBRaHIM. 
105 I. O. 807 7=8 Lah. 606 = 28 P. L. E. 649 = 
28 Cr. L. J. 983 = 9 A; I. Cr. E. 132= 
A. I. E. 1928 Lah. 17. 

Where the first infortnation report was made by 
one not an eye-witness of the affair, and he based his 
report ^upon third-hand information, and the rejibrt 
itself did not profess to mention the names of all the 
j culprits, and did not definitely state even the number of 
I the persons who came to the house of the deceased, the 
i omission of the names of some persons cannot ^ 
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regarded as an adequate ground for distrusting an 
eyewitness’s deposition to the contrary. {Shadi Lai, C. 
/. and Addison, /.) K ARMAN v. EmPEROR. 

9310.1040 = 
27 Or. L. J. 544= A. I. B. 1926 Lah. 369. 
Value. 

Where complainant previously knew the accused and 
an the first information report their names are mention- 
•ed not as persons who were identified at the spot but 
only as suspects whose conversation asking others to 
come that night was overheard the evening before, the 
incldsion of their names in the first information report, 
carries no weight. {^Addison, J.) MaNGAL SINGH v. 
Emperor. 93 1. 0. 892= 27 Or. L. J.„492 (Lah..). 
— S. 154— First information. 

———A first information under S. 154 is not a state- 
ment within S. 162, which is inadmissible in evidence, 
A. I. R. 1927 Cal. 17, Rel. on: such a statement though 
not substantive evidence can be used to corroborate or 
contradict its author. 17 C. W. N. 1213, Foil. {Kin- 
kfiede. A- A C.) MOHAMMAD IBRAHIM v. EMPEROR. 

112 1.0. 902=30 Or. L. J. 38 = 
11 A. I. Or. R. 526 = A. I. R. 1929 Nag. 43. 

A statement made to the Police after the police 

have commenced an investigation should not be treated 
as a first information and should be inadmissible except 
for the purposes mentioned in S. 162. 1 P. L. T. 491 
and A. I. R. 1922 Pat. 535, Cons.; A. I. R. 1923 Pat. 
550, Foil. {Adami and Wort, //.) HABIB KHAN v. 
Emperor. 110 I. 0. 584=29 O. L. J. 728= 

A. I. R. 1928 Pat. 634. 
— ruqa drawn up by a police officer daring in- 
vestigation embodying the substance of the report of 
the complainant previously made and some result of the 
invesdgation made by him and neither signed nor 
thumb-marked by the complainant cannot fall within 
the definition of “ first information.” (S/uidi Lai, C, J. 
and Zafar Alt, /.) CHOGHATTA v. EmPEROR. 

911. 0. 697 = 27 0r.Ii. J. 121 = 
A, I. R. 1926 Lali. 179. 
A statement made by a witness during investiga- 
tion after the police officer has actually arrived on the 
scene and himself seen what has happened, is not first 
information. {Sulaiman, /.) ChitTaR SiNGH 2 /,Empe- 
ROR. 85 I. 0. 650 = 23 A. L. J. 14 = 47 All. 280 = 
26 Or. L. J. 654= A.I.R. 1925 AU. 303. 

‘A statement made by the accused implicating 

himself and others cannot be called ‘ first information 
report ’ so far as he is covered. {Walsh, J.) SUBEDAR 
V. EMPEROR. 77 I. 0. 890 = 4 Ii, R. A. Or. 210 = 
25 Or. L. J. 490 = A, I. R. 1924 AU. 207. 
— S. 154— ‘ Information.’ 

■ 'What is. 

A statement by a witness to the police officer in the 
course of an investigation under Ch. 14 of the Cr.P. Code 
and recorded under S. 161 Cr. P. Code is not informa- 
tion given to the Police under S. 154 and, therefore, 
even if it is false, the witness is not liable to be prosecut- 
ed under Penal Code S. 182. Rat. Un. Cr. C. 324 Ref. 
(MaungBa, J.) SULTAN?/. C. DE M. WeLBOURNE 

90 1. 0. 316 = 26 Or. L. J. 1532= 
4 Bur. Ii. J*. 261 = 3 Rang. 677= 
A. I. R. 1925 Rang. 364. 
— S. 164— Officer in cEarge. 

Assistant Sub-Inspector on duty in mofussil 

during investigation is not officer- in -charge of the police 
station for purposes of S. l54, when the fiirst informa- 
tion report is made to him unless he comes within the 
strict terrris of S. 4. {C.C. Ghose and Jack, JJ,) 
Momin Taluqdar 2 j- Emperor. 117 1. o. 60i= 
30 Or. Ii. j. SOZ^A. 1. B. 1928 Oal, i771. 
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CR. F. CODE (1898), S. 15 —Private complaint. 

— S. 154— Prosecution. 

’^Bound to produce — But not bound by it. 

The prosecution Is bound by practice to produce in 
Court the First Informatton Report made to the police 
but it is not bound to refrain from leading evidence that 
the report is not accurate. To hold that the prosecution 
is tied down tightly to the words of the First Informa- 
tion Report would recognise the recording officer as 
possessing an authority which in no way belongs to 
him and would be more dangerous. {Campbell, J.) 
Raja Emperor. 77 I. 0. 817=26 Or. Ii. J. 465= 

A. I. R. 1924 Lab. 691. 

— S. 154— Telegram. 

A telegram sent to the police that an offence has 

been committed is not a document referred to in S 15 t. 
{Phillips and Madhavan Nair, JJ ) PUBLIC PROSE- 
CUTOR v. CHIDAMBARAM. 110 I. 0. 461 = 

28 M. L. W. 187 = 10 A. I. Cr.R. 388 = 
1 M. Or. 0. 169 = 29 Or. L. J. 717= 
A. I. R. 1928 Mad. 791 = 66 M. L. J. 231. 
— S. 156— Complaint. 

Application requiring sanction of the Court for 

making an investigation under S. l55 (2) is not a com- 
j plaint. {Mirza and Broomfield, JJ.) In re, ShivliN- 
GAPPA BhaGAPPA. 32 Bom. L. R. 782 = 

1930 Or. 0. 891=A.I.B. 1980 Bom. 372. 
— S. 155— Investigation, powers of. 

A police officer while he is holding an investiga- 
tion on a charge of house trespass in the house of A, 
has no right to enter the house of Afs neighbour B, and 
if he so enters the house of another person he is not 
acting in the discharge of his duty as such public 
officer. The only authority which a police officer making 
an investigation has to enter a house without a search 
warrant is when he has reasonable grounds for believ- 
ing that anything necessary for purposes of an invetiga- 
tion into any offence, which he is authorised to inves- 
! tigate, may be found in any place within the limits of 
the police station of w-hich he is in charge. {Dalai, /,) 
Jagannath V. Emperor. 

107 I. O. 688 = 9 A. I. Or. R. 102 = 
9 I*. R. A. Or. 13=26 A. L. J. 410= 
29 Cr, L. J. 272= A. I. R. 1928 AH. 186, 
— S, 166 —Order directing enq[uiry. 

When to be passed. 

If a Magistrate asks the police to make an enquiry 
under S. 156 (3) after he has issued process to the 
accused, his order is without jurisdiction and the police 
enquiry started under such an order is illegal. (1911) 2 
M. W. N. 74, Foil. But the mere fact that the Magis- 
trate orders issue of process to complainant, accused 
and prosecution witnesses, does not take away from him 
the power to direct the police to enquire into the case. 
{Dovadoss, J.) S. VIJAYARAGHAVaCHARIAR ?/. EMPE- 
ROR. 114: 1. 0. 365= 1 M. Or. 0. 341= 

‘ 80 Cr. Ii. X 326= A.I.R. 1928 Mad. 1268. 

— S. 156— Private complaint. 

^No ouster of paiver of police to enquire. 

The mere fact that a private complaint is filed in a 
Court and the Magistrate takes cognizance of the pri- 
vate complaint does not and cannot deter the police 
from enquiring into the offences which have been com- 
mitted and which come to their knowledge not from the 
complainant party but on information, which they secure 
in the course of their duty from other persons. A charge 
sheet then framed by the police is proper and the mere 
fact that there was a private complaint does not take 
away the rights of the policy to conduct the prosecution. 
(Devadoss, /.) VIJAYARAGHAVACHARIAR v. EM- 
PEROR- 114X i0> 335 =30 Cr. L. J. 326*^ 

1 M. Or.. O. ^1 v 7=4. I- B- Mid. 
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OR. P. CODE (1898). 

— S. 157— Preliminary inqniiy. 

Powers of Magistrates. 

Where the case comes before a first class Magistrate, 
under the provisions of Ss. l57 and 159 of the Cr. 
P. Code he can depute a Sub-Deputy Magis- 
trate to hold an investigation or a preliminary inquiry. 
The latter can also under the provisions of S. 164, Sub- 
S. (1) record a statement of a witness made before 
him in the course of the police investigation and there- 
fore this is admissible as a statement made in the course 
of an investigation. {Sanderson^ C. J. and Choizner^ 
/.) Harendra Nath v. Emperor. 84 1. 0. 451= 
40 0. L. J. 313 = 26 Or. L. J. 307= 
A. I. R. 1925 Cal. 161. 

— S. 160— Accused. 

A police officer has no power to require the attend- 
ance of or to examine under Ss. 160 and 161 a person ac- 
cused of the offence under investigation. 4 Bom. L. R. 
644, and 27 Cal. 295, Appr. {Rutledge, C. Heald, 
Duckworth, Chari and MungBa, J J.) EmpEROR z/. 
Nga Tha Din. 96 1. 0. 145=4 Rang. 72= 

5 Bur. L. J. 30= 27 Or. L. J. 881= 
A. I. R. 1926 Rang. 116 (P, B.). 
— S. 160— ‘Any person’. 

Meaning, 

The expression “any person” used in Ss. 160, 161 and 
162 has one and the same meaning and denotes one and 
the same class of persons. That class is described with 
sufficient accuracy in S. 160, in which the expression is 
for the first time used. Every person belonging to that 
class must be a person who is \\ithin the limits of the 
station of the police officer making the investigation, or 
in an adjoining station, who from the information given 
or otherwise appears to be acquainted with the cir- 
cumstances of the case and who is bound to attend on 
an order in writing being issued to him by the said 
officer. An accused person who is in police custody 
cannot fall under this class of persons, for the simple 
reason that the question of a summons being issued to 
him and of the obligation to attend cannot possibly 
arise In his case, he being in police custody, {Pri 
deaux^ Kinkkede and Kolhatkar. A. J, Csf) GOLA v. 
Emperor. 114 I. O. 273=24 NT. L. R, 158 = 

30 Or. L. J. 258 = 12 A. I. Or. R. 177 = 
A. I. R. 1929 Nag, 17 (P. B.). 
— S. 160— Applicability— Accused. 

Sections 160, I6l and 162 do not apply to an ac- 
cused person and do not affect or override S. 27 of the 
Evidence Act, which applies only to information received 
from a person accused of any offence in the custody of 
a police officer. A. I. R. 1926 Pat . 232, and A. I. R. 
1925 Mad. 574 ; Appr. {Rutledge, C.J., Heald, Duck^ 
worth, Chari and MaungBa, //.) EMPEROR v. NGA 
Tha Din. 96 I. C, 145 - 4 Rang. 72 = 

5 Bur. Ii. J. 30= 27 Or. L. J. 881= 
A. I R. 1926 Rang. 116 IF. B.). 
— S. 161— ‘Any person.’ 

The expression “ any person ” in S. I6l refers 

to a witness and not to the person who is accused of 
the offence. {Rupeha?id Bilaram, A, /. CS) Umer 
Duraz Munshi 7 ). Emperor. ’ 86 L 0. 410= 

19 S. Ii. R. 142= 26 Cr, E. J. 778 = 
A. I. R. 1926 Sind 237. 

— S. 161— Applicability. 

——Where a driver of a motor car driving without a 
license, when asked for his name by the Superintendent 
of Police gave a wrong name. 

Held, that the Superintendent of Police was not hold- 
ing a^i investigation and the question put to the driver 
Was not put nnder S. 161, Cr. P. Code, so as to give him 
benefit of S. 162.- - ^Allcmsm, /,) On difference between 


OR. P. (CODE 1898), S. 162— Admissibility. 

{Adami and Wort, JJ.) EmpeROR v. LaCHMaN 
Singh. 113 I. 0, 687=7 Pat. 716= 

10 P. L. T. 244=30 Cr. L. J. 177= 
11 A. 1. Cr. R 597= A, I. R. 1929 Pat, 4. 
* Statement of witnesses. 

Section 172 does not provide for the recording of state- 
ments of witnesses by Police during investigation Any 
statements of witnesses that are so recorded, in what- 
ever form these statements may be recorded, are record- 
ed under S. I6l, Cr. P. Code, and the defence have the 
right to ask for a copy of such statements and to use 
the statements for the purpose of contradicting the wit- 
nesses for the prosecution. {C, C. Chose and Cam- 
miade, JJ.') SaDHU SHAIKH 7^. EmpEROR. 

1091. 0. 355 = 32 C. W. N. 280 = 29 Cr. L. J. 531 = 

^ ^ A. I. . R. 1928 Cal. 260. 

- It is doubtful whether a statement to the police 
by the witness under S. 161 that he knew' nothing about 
the occurrence is not a statement within the meaning of 
S. 161. {Suhrawardy and Duval, J J.) ASERUDDJN v. 
Emperor. 1001.0.353=53 Cal. 980 = 

28 Cr. L. J. 273 = 7 A. I Cr. C. 417 = 
A. I. R. 1927 Cal. 257. 
— S. 161— Statement of accused. 

Admissibility, 

Any incriminating statement made by an accused 
person at an inquiry held under S. 161, Cr. P. Code, 
would be excluded at the trial under S. 25 of the Evi- 
dence Act, as having been made to a Police officer, and 
as such of no mateiial use at the trial. {Rupchand 
Bilaram, A. J. C.) Umer DuraZ MUNSHI &. EM- 
PEROR. 86 I. C. 410 = 19 S. L. R. 142 = 

26 Or. L. J. 778 = A. I. R. 1926 Sind 237. 
S. 162— Cr. P. Code. 

Admissibility. 

Contradiction. 

Effect on Evidence Act. 

Extent of use. 

G-rantiug copies. 

Object and scope. 

Oral statement. 

Police proceedings. 

Procedure. 

Proof. 

Scope. 

Stage for copies. 

Statements of accused. 

Use againt accused. 

Miscellaneous. 

— S. 162— Admissibility. 

The accused was charged under S. 46, Excise 

Act. A statement w'as made by his co-accused to the 
Excise Inspector to the effect that as soon as the Ex- 
cise Inspector came, there was a man with him who 
ran aw’ay. 

Held, that it was not a statement made to the police 
officer in course of investigation under Ss. 160 and 170, 
Cr. P. Code, and was not inadmissible in evidence. Nor 
was the statement reduced to writing so as to be in 
admissible under S. 162, Cr. P. Code. Even if the state- 
ment was taken as confession under S. 25, Evidence 
Act, S. 162, Cr. P. Code did not apply in cases of accus- 
ed persons. A. I. R. 1927 Cal. 17, Rel. on. {Suhra- 
wardy and Costello, JJ). TURA SaDAR v, EMPEROR. 

52 C. L. J. 177=1930 Cr C, 1110= 
A. I. R. 1930 Cal. 710. 

List of stolefi ornaments. 

Where during a search, ornaments were found on the 
person of the accused’s wife, and it was alleged that 
they were the ornaments stolen during the dacoity and a 
list handed over to the investigating police officer during 



325 


CRIMINAL DIGEST, 1924—1930. 


326 


OR. F. CODE (1898), S. 162— Admissibility. I 

the course of investigation included the ornaments. 

Held, that the list being a statement within the mean- 
ing of S. 162, Cr. P. Code, was clearly inadmissible and 
its admission having caused misdiiection, the verdict of 
the Jury and the sentence of the accused should be set 
aside. {C. C. Gkose and B,B. Chose, //.) FULBASH 
Sheikh v. Emperor. 120 1. 0. 458= 

1929 Or. 0. 71 = 31 Cr. L.J. 127 = 
A. I. R. 1929 Cal. 448. 
Remarks of Pohce officer. 

The police officer in charge of an investigation is not 
debarred from making explanatory remarks in reference 
to his own conduct even though it may inferentially 
have reference to the statements made by witnesses ; 
and their admissibility in evidence is not to be ques- 
tioned. {Ranktn, C. J. and C. C. Chose, Jf) TOTA 
Meahz.'. Emperor. 119 1. C 139 = 66 Cal. 1106= 
30 Or. L. J. 1015= A. I. E. 1929 Cal. 298. 
Police evidence as to identification. 

Evidence of police officers who give evidence with 
regard to the identification parades which were held and 
who depose to certain of the accused having been iden- 
tified by prosecution witnesses in an identification 
parade is not inadmissible in evidence under S. 162, as 
their evidence does not relate to any statement made to 
the police but is a simple exposition of a fact or circum- 
stances witnessed by themselves. {Findlay, J.Cf) 
RAMADHIN BRAHMIN v. EMPEROR. 

29 Cr. L. J. 963 = 112 I. 0. 61 = 
11 A. I. Cr. R. 302= A. I. R. 1929 Nag. 36. 
Approvers statement before pardcni. 

Statement made by an approver to the police before 
he is tendered a pardon, is a previous statement of a 
witness and it can be used either to corroborate him or 
to contradict him under the ordinary provisions of the 
Evidence Act and therefore the accused is entitled to 
have a copy of such statement, {Harrison and Halip 
Singh, JJ.) Hazara Singh v. Emperor. 

9 Lab. 389 = 108 1. C. 167 = 29 Cr. L. J. 348= 

9 A. I. Or. R. 659= A, I. R. 1928 Lali. 257. 
Test, 

So far as authenticity goes, a telegram stands in no 
better position than village gossip. There is no guar- 
antee that a telegiam received has actually been sent by 
the person who purports to send it and it undoubtedly 
would be the duty of the police officer on receiving the 
telegram that an offence has been committed, to verify 
the fact that it was really sent as it purports to have 
been sent. Where the police officer went to the place 
from which the telegram was sent and examined the 
person by whom it purported to have been sent and he 
confirmed the fact of sending it and gave other details 
of the offence which he alleged to have been committed. 

Held, that the statement of the person examined 
cannot be said to be a statement taken in the course of 
the investigation within S, 162, and was therefore, ad- 
missible in evidence. 1 M.L.W. 355, and A.I.R. 1925 
Cal. 831, Rel. on. {Phillips and Madhavan Hair, 
jj.) Pubuc Prosecutor v. Chidambaram. 

28 M. L. W. 187^ 10 A. I. Cr. R. 388= 
1 M. Cr. C. 169=29 Or. L. J. 717 = 110 I. C. 461= 
A. I. R. 1928 Mad. 791=55 M. L. J, 231. 

A statement made to the police after the police 

have commenced an investigation should not be treated 
as a first information and should be inadmissible except 
for the purposes mentioned in S. 162. 1 P.L.T. 491 
and A.I.R, 1922 Pat. 535, Cons.; A.I.R. 1923 Pat. 
550, Foil. {Adami and Wort, JJf) HaBIB KHAN v. 
Emperor. 110 1. 0. 684 = 29 Cr. Ii. J. 728 = 

A. LR. 1923 Fat. 634. 

Limits, 


OR. F. CODE (1898), S. 162— Contradiction. 

Section 162 does not prohibit the use of statements, 
made by any person to a police officer in the course of 
an investigation under Ch. 14 of that Code, in proceed- 
ings' under S. 476 of the Code, in cases where the 
alleged offence which is under consideration in the pro- 
ceedings under S. 476 was not under investigation at the 
time when the statements uere made. {Heal d and 
Mating Ba, JJ.) U. HTIN GYAW v. KING-EmPEROR. 

6 Rang. 26 = 6 Bur. L. J. 32=101 1. C. 466= 
28 Cr. L. J. 433= 8 A. I. Cr. R. 22 = 
A. I. R. 1927 Rang. 113. 
— Section 162, Cr. P, Code, is clear enough to ex- 
clude any statement to police made by any person and 
directs that such statement shall not be used for any 
purpose. {Suhrawardy and Pantm, JJ.) BHAGIRATHI 
Chowdhury V. Emperor. 30 C. W, N. 142 = 
27 Cr. L. J. 222=92 I.C. 174=A.I,R. 1926 Cal. 650 

Under S. 162 no statement or any record theieof 

whether in a police diary or otherwise or any part of 
such statement made by any person to a police officer in 
the course of an investigation under Chapter 14 is inad- 
missible as evidence except as provided in the second 
paragraph of that section. {Newhonld and B, B. Chose, 
JJ.) Keramat mondalz/. Emperor. 

42 C. L. J. 524 = 27 Cr. L. J. 263 = 92 I. C. 439 = 
A. I. R. 1926 Cal. 320. 

— Under S. 162 no statement made to the police by 

“any person,” whether accused or witness, during an 
investigation can be even mentioned in evidence except 
asunder S. 162. {Hallifax and JLinkhede. A. J. Cs.) 
Dadi lodhi V. Emperor. 27 Cr. L. J. 731= 
96 1. C. 59=A. I. R. 1926 Nag. 368, 

The provisions of S. 162 as amended absolutely 

bar the use of statements, both oral and written, and 
make those statements inadmissible for any purpose 
under the Evidence Act. in any enquiry or trial except 
for one purpose, and that is by the accused to contradict 
a prosecution witness in the manner provided by S. 145, 
Evidence Act. A.I.R. 1925 Mad. 579, Diss. from. 
{Rutledge, C.J. Heald., Duckworth, Chari and Mating 
Ba, JJ.) Emperor NGA Tha Din. 

4 Rang. 72=5 Bur. L. J. 30=27 Cr. L. J, 881= 
96 I. C. 145= A.I.R. 1926 Rang, 116 (F B.). 
Statements made to the Investigating Sub-Inspec- 
tor in the course of an investigation are inadmissible 
in evidence under S. 162 of the Code of Criminal 
Procedure. {Sandersoti, C, J, and Ckotzner, /.) 
Harendra Nath v. Emperor. 84 1. o. 451= 
26 Cr, L. J. 307 = 40 C. L. J. 313= 
A, I. R. 1926 Cal. 161. 

Statements recorded by a Police officer under 

S. 162, cl. (1), are Inadmissible in evidence at the trial 
of the offence under investigation at the time when 
those statements were made. {Kincaid J. C, and 
Aston, A,J.C.) Bahadur Walad Rano khas- 
KHELi V. Emperor. 88 1, c. 7= 19 S. l. R. 71= 
26 Cr. Ii. J. 1063= A, X. R. 1926 Sind 289. 

Under S. l62 as substituted by the Amendment 

Act of 1923 it is not permissible for. statements to the 
police whether oral or written to be put in evidence in 
order to corroborate a prosecution witness or to contra- 
dict a defence witness, {Shah, 4g, C, J, and Fawcett.^ 
J.) King Emperor v Vithi Badu, 

26 Bom. li. R. 966=26 C.L.JT. 223= 83 1.0. 1007= 
A. R. 1924 Bom, 610. 
— S. 162— Contradiction. - 

Modtt* • . 

Under S. 162 a statement made before the investiga^ 
ting officer can be used for pwpose of contradicting 
such witness when, produeed at the trial but after 
‘ compliance with thepi>ewfe*®ua^f S. 145^ 
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OR. P. CODE (1898), S. 162— Contradiction. 

If the witness admits to have made the statement the 
previous statement in writing need not be proved. If he 
denies to have made any such statement and it is inten- 
ded to contradict him the relevant portions of the re- 
cord contrary to his statement in Court must be read to 
him and the witness should be given the opportunity to 
reconcile the same. It is only after this is done that the 
record of the previous statement becomes admissible in 
evidence for the purpose of contradicting the witness and 
can then be proved in any manner provided by law. 
Uai Lai and Bhiie, JJ.) GOPI GRAND EMPEROR. 
126 1. 0. 573 = 11 Lah. 460 = 31 P. L. R. 797= 
31 Or L. J. 1071 = 1930 Or. 0. 603 = 
A. I. R. 1930 Lah. 491. 
Onlyrelevent portim evidettce in the case. 

Only those portions of statements made by witnesses 
before the police as have been actually used under 
S. 162, Cr. P. Code, to contradict the witnesses in the 
manner provided in S. 145, Evidence Act, in the course 
of their cross-examination or re-examination are parts 
of the judicial record and can be treated as evidence 
in a case. The other parts of the statement cannot be 
relied upon by the prosecution or the defence in deter- 
mining the guilt or innocence of the accused and should 
not be refeired to by the Judge. {Tek Chand and 
Agha Haidar, //.) MT. SbhaI v, EMPEROR. 

121 1.0. 66 = 31 Cr.L.J. 199 = 
1930 Cr. 0. 553 = A. I R. 1930 Lah. 449. 

—Under S. 162, the entries made in the police dia- 
ries can be used only for the limited purpose of contra- 
dicting the evidence of the witnesses for the prosecution 
and only when such entries have been duly proved. 
References by a Magistrate to police proceedings cannot 
be justified even under S. 172. {JShadi Lal^ C, J. and 
Agha Haidar, /.) EmpeROR v. RaM RANG. 

10 A. I. Cr. R. 230 = 109 I. C. 221 = 
29 Cr. L. J. 493= A. I. R. 1928 Lah. 820. 
Mode, 

It is only what is written in the police diaries that 
can be used under S. 145, Evidence Act. to contradict 
the witness, and what the Police officer stated that a 
witness said or did not say, is inadmissible. The way 
to prove those portions of the written statement of a 
witness which have been specifically put to him in order 
to contradict him is for the accused to mark the passage 
or passages in the copy from the police diaries given to 
him and then to ask the writer of the statement to say 
that it is a true copy. (Addison and Coldstream,, JJ.) 
DHAR AM Singh v. Emperor. 9 A. I. Or. R. 567 = 
29 Or.LX 343=108 1.C 162= A.IJl. 1928 Lah. 607. 

Statements made before the investigating Police 

Officers cannot be used in any way except for the limited 
purpose of contradicting the testimony of the prosecu- 
tion rntnesses produced at the triaL (Fforde and Jai 
Lai, JJ,) Hayat V. EMPEROR. 29 Or. L. J. 282= 
107 1. C. 766 = 10 L. L. J. 389 = 
A. I. R. 1928 Lah. 380. 

What amounts ia , 

Where an accused is not allowed to cross-examine a 
witness with reference to certain omissions in his state- 
ment to the police and statement in Court, it must be 
left to the Court in each particular case to decide 
whether the omission amounts to a contradiction or 
not. A.IfR, 1926 Pat, 362, Diss. from. (Harrison and 
halip Singh, JJ.) Hazara Singh v. Emperor. 

9 Lah. 389=9 A.I Or.R. 559 = 29 Cr. L. J. 348* 
108 I.0. 167= A. I. R. 1928 Lah. 267, 
" ^ M ode, ' 

The only way a witness can be contradicted by state- 
ments ihade to the police under the provisions of S. 162, 
Cr. P. Code, -is toproie his written statemort and put 


CR. P. CODE (1898), S. 162 — Effect on Evidence 
Act. 

it to the witness under S. 145, Indian Evidence Act, to 
permit him to explain the contradictions, if any. State- 
ments made to the police cannot be used at a trial in 
any other way. (Addison and Skemp, JJ.) Emperor 
V, IBRAHIM. 8 Lah. 605 = 28 P. L. R. 649 = 

105 I. C. 807=28 Or. L. J. 983=9 A.I.Cr.R. 132 = 
A. I. R. 1928 Lah. 17. 

- — Statement in diary. 

Statements attested by the Sub-Inspector concerned, 
although recorded in his diary, are recorded under S. 
162 and can be used for the purpose of contradicting 
witnesses in cross examination. (Wazir Haiaft and 
Fullan, JJ.) JaDUNANDAN BRAHMAN v. EmPEROR. 

2 Luck. 605=4 O. W. N. 699 = 104 I. 0. 242 = 
28 Cr. L. J. 802 = A. 1. R. 1927 Oudh 321. 

Under S. 162 as amended, statements made by 

any persons to a police officer in the course of an investi- 
gation under Chap. 14 shall not be used for any purpose 
except to contradict a witness at the request of the ac- 
cused in the manner provided in the aecond paragraph 
of the section. (Newbould and B, B. Gkose, JJ.) 
Gahur Howldar V. Emperor. 30 C. W. H. 503 = 
27 Cr. L.J. 641 = 94 I. C. 593= A.I.R. 1926 Cal. 793. 
Statements made by witnesses to the police offi- 
cer during the course of investigation under Chapter 14 
cannot be used by the Court for contradicting those 
witnesses. (N. R, Chatterjea and B. B. Chose, J /.) 
Keramat Mandal V. Emperor. 42 C.L. J. 528 = 
27 Cr. L. J. 277 = 92 1. C. 463= A.I.R. 1926 Cal. 147. 

What can he contradicted, 

S. 158 of Evidence Act, places a person whose state- 
ment has been used as evidence under S. 32 in the same 
category as a witness actually produced in Court for the 
purpose of contradicting his statement by a previous 
statement made by him. Therefore a statement which 
has been admitted in evidence under S. 32 may be con- 
tradicted by another statement of the same person made 
to police during investigation. (Harrison and Jai Lai, 
JJ.) Hari Ram v. Emperor. 26 Cr. L J. 1425= 
89 I. C. 897= A. I. R. 1926 Lah. 122. 

-^Omissions can he prorved. 

To construe S. 162 as meaning that while any part of 
the statement of a witness to the police may be used to 
contradict him, yet if the contradiction consists in this 
that a statement made at the trial was not made in any 
part of the statement to the police, such a contradiction 
cannot be proved, seems to be an artificial construction 
■and cannot be adopted. A.I.R. 1926 Patna 20 Dissen- 
ted. (Ross and ± oster, JJ.) ILTAF KHAN v. EM- 
PEROR. 6 Pat. 346 = 7 PvL.T. 634=27 Cr.L.J. 796= 
96 1. C. 396= A. I. R. 1926 Pat. 362. 

— Mode. 

The provisions of S. 162 do not prevent the prosecu- 
tion, after a witness has made a statement, from asking 
him simply whether he made that statement to the 
police, or when a witness has made a statement in his 
evidence, from asking the Police Officer whether in fact 
the witness had made that statement to him. - (Adami 
and Buchiill, JJ.) GuHl MIAN v. Emperor. 

93 I.C. 988=4 Pat. 204=27 Cr. L. J.^524= 
A.' I. R. 1926 Pat. 460. 
— S. 162 —Effect on Evidence Act, 

The provisions of S. 27, Evidence Act, are quite 

independent of those of S. 162, Cr. p. Code, and the 
amended S. 162, does not repeal or in any way affect S. 
27, A.I.R. 1926 Rang. 116 (F.B.); A.I.R. 1926 Lab. 88? 
A.I.R. 1925 Mad. 574 and A.I.R. 1928 Nag. 108, Appr- 
A.I.R. 1927 Cal. 17 ; A.I.R. 1926 Pat. 232 ; A.I.R. 
:1925 Rang, 101 and A.I.R. 1926 Rang. 116 (F.B,), 
Ref. ; A. I. R. 1926 Nag. 368, Diss. from^ (Prideaux 
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OR.P.OOBE (1898),S. 162— Effect on Evidence f 
Act. 

Kinkkede and Kolhatkar^ A.J.Cs.') GOLA v. EmpeROR. 
24N.I..E. 158 = 114 I.O. 273=30 Cr.L.J. 268 = 
12 A. I Or. E. 177= A. I. R. 1929 Nag. 17 (F.B.). 

Section 27, Evidence Act, is not affected by 

S. 162 Cr. P. Code, but S. 162 is affected by S. 27, 
Evidence Act. The result is that a special exemption to 
S. 162, Cr. P. Code, exists in rhe circumstances men- 
tioned in S. 27, Evidence Act. A.I.R. 1926 Rang. 116 
(F. B.), Rel. on. {Ramesam^ Waller and Jackson.^ JJ.) 
Chinna THIMAPPA V, Talukunta Thimmappa. 

51 Mad. 967 = 29 Cr. L. J. 1098 = 
112 I.O. 682=28 M. L. W. 314= 
IM. Or. 0. 201 = A.I.E. 1928 Mad. 1028 = 
55 M. L. J. 351. 

S. 27, Evidence Act is not repealed by S l62,Cr. 

P. Code. A. I. R. 1926 Rang. 116 (F.B.), Foil. {Find- 
lay, J. C. and Macnair, A, /. C.) SheOKALAK 
PRASAD V. Emperor. 108 I. c. 442= 

11 N. L. J. 7 = 9 A. I. Or. E. 408 = 
29 Cr L. J. 400 = A. I. R. 1928 Nag. 108. 
S. 162 of the Cr. P. Code overrides the provi- 
sions of S. 27, Evidence Act, {Kotval, A. /. <7.) 
Bhagiaz'. King Emperor. 100 I. 0. 820= 

28 Or. L. J. 340 = 7 A. I. Cr. E. 575 = 
A. I. E. 1927 Nag. 203. 
The provisions of S. 165 cannot be used in con- 
travention of S. 162 of the Cr. P. Code. {Otter, /.) 
MAUNG HTIN GyaW z/. Maung PO Sein. 

99 I. 0. 1019 = 4 Rang. 471=28 Or. L. J. 219 = 

7 A. I. Or. R. 373 = A. 1. R. 1927 Rang. 74. 
— — S. 162 applies to the statements of peisons exa 
mined as witnesses by the police in the course of inves- 
tigation and not to the statement of an accused person 
and it does not override or modify the provisions of S. 
27 of the Evidence Act. {Shadi Lad , C.J. and Addison, 
J.) Rannun z/. King Emperor. 941. 0. 901= 

7 Lah. 84--S27 Or. L. J. 709 = 27 P. L, R, 583 = 
A. I. E. 1926 Lah. 88. 

'S. 162 of the Cr. P. Code must be taken as 

overriding S. 27 of the Evidence Act. {Doyle, /.) 
Emperor v, nga Kyaing. 94 I. 0. 706 = 

27 Or. L. J. 658 = A. I. R. 1926 Rang. 112, 
The amended S, 162 does not exclude from evi- 
dence the fact that the accused made a statement to the 
police that the weapon with which the crime had been 
committed was concealed ill a prickly -pear bush. The 
section both before and after amendment, is directed 
against the admission, at the instance of the prosecution 
of Police diaries and other records prepai-ed or copied 
from the diaries of investigating otficers. The provi- 
sions of the Evidence Act are quite independent of the 
sections in the Cr. P. Code and cannot be treated as 
impliedly repealed in consequence of the amendment of 
the Code of Criminal Procedure, {Spencer, O. C. /. 
and Reilly, J,) SeMALAI GOUNDAN, In re, 

86 1. 0. 664=26 Or Ii. J. 840 = 21 M. L. W. 199 = 
A. I. R. 1926 Mad. 574. 

~S. 162 of the Cr. P. Code in its present form, 1 

overrides S. 2*7 of the Evidence Act. In determining 
whether the ^ilt of the accused has been proved it is • 
necessary to ignore entirely all evidence which is held 
to be inadmissible under S. 162, Cr. P. Code. Convic- 
tion on the ground that the stolen property was dis- 
covered in consequence of a statement made by the 
accused to a Police-officer is bad. {Baguley, /.) 
Bawa Rowther V, Emperor, , $4 1. 0, 646 = 
26 Cr, Ii. J, 321 = 3 Rur. L. J. 246= 
A. I. B. 1925 Rang. 101. 

— S. 162— Extent of use. 

Standing by themselves, the police 'proceedings 


CR. F. CODE (1898), S. 162— Extent of use. 

are not substantive evidence in the case and cannot be 
used in order to test the correctness of the statements 
made by witness on oath before the Court. {Shadi Lai, 
C, J. and Agha Haidar, /.) EmperOR v. RaM RANG. 

109 I. C. 221 = 10 A. I. Cr. R. 230 = 
29 Cr. L. J. 493= A. I. R. 1928 Lah. 820. 
Incofisistency, 

Statements to the police are not evidence n them- 
selves and the true question before the jury in case of 
inconsistency is whether the inconsistency in the state- 
ments did not make the evidence in Court unreliable. 
{Ross and Wort, //.) TaJALI MIAN v, EmpeROR. 

104 I. C. 459 = 7 Pat. 50 = 28 Cr. L. J. 843= 

9 F. L. T. 67= A. I. B. 1928 Fat. 31. 

Under S. 162 no statement made by a witness to 

a police officer in the course of an investigation under 
Chap. 14 of the Code, if not reduced into writing can be 
used at the trial for any purpose whatsoever. It can- 
not be used either to corroborate or to contradict a wit- 
ness, either for the benefit of the accused or against him. 
If such a statement had been reduced to writing, its use 
for any purpose whatsoever is also prohibited unless {a") 
it is the statement of a witness called for the prosecution 
(^) the Court has ordered the accused to be furnished 
with a copy, and {c') the written record of the statement 
has been duly proved. It may then be used within the 
limits set forth in the proviso to S. 162. {Campbell 
and Addison. //.) BAHADUR SiNGH v. EMPEROR. 

96 1. 0. 467 = 7 Lah. 264 = 8 L. L. J. 174= 
27 Or. L. J. 803=27 F. L. R. 379 = 
A. I. R. 1926 Lah. 367. 

— ^ Magistrate is not justified in referring to the 

statements made in the police diaries unless and until 
the witnesses have been confronted by those statements. 
{Harrison, Jl) MUNICIPAL COMMITTEE, SIMLA v, 
MUKAND SlNGH. 94 I.O. 271 = 27 Or. Ii. J. 607= 

A. I. R. 1926 LaE. 366. 

Improper use. 

To believe the evidence of a witness because a per- 
usal of the police diaries satisfied the Court that he was 
examined at the earliest opportunity and had made the 
same statement before the police is an improper use of 
the police diaries. {Shadi Lai, C, J.) Fazal v. 
Emperor. 94 1. 0. 368 = 27 Or. It. J. 614= 

A. I. R. 1926 LaE. 363. 

Strict compliance, 

A statement made by any person to a Police Officer in 
the course of a criminal investigation can only be used 
at the trial in strict accordance with the provisions of 
S. 162. {Shadi Lai, C. J. and Fforde, /.) MOHAM- 
MAD V, Emperor. 89 1. 0. 262 = 26 Or. L. J. 1308 = 

A. I. R. 1926 Lah, 64. 
Umits cannot he used for corrohoratioji, 

A statement by a person to the police in the course of 
the investigation of an offence cannot be used for any 
purpose at the trial of that offence except to contradict 
the evidence given at the trial by that person. In parti- 
cular it cannot even if admitted to contradict, be used to 
corroborate the evidence of that person or to meet a 
su^estion of the defence. Where, however, the judg- 
ment of the lower appellate Court deals at length with 
the case of each of the petitioners ind^endently of the 
inadmissible evidence and there is overivhelming direct 
and positive evidence against each accused and the 
accused have also not been jirejadiced in any way, the 
infringement of the provisions of S. 162, Cr.P. Code^ 
under S. 167 of the Evidence Act, not a ground fpr a 
new trial or for the reversal of the decision of the low^ 
Court. {Maepherson ^Hd Ses^/f/*) RaMIYAI? 

EMPBROS. ^ t V.' 278=7 p. Si-. 

1 cir.K'sriw* 
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OR. P. CODE (1898), S. 162-.Ext€nt of use. 

A. I. R. 1926 Pat. 211. 

^According to the recently amended provisions of 

the Cr. P. Code statements of witnesses recorded by 
the investigating officer can only be used to assist the 
accused in particular by showing that a witness who in 
court deposes to certain facts has in such a statement at 
an earlier stage given an account or made statements 
which are contradictory to the testimony which he gives 
in Court. They cannot be used in cross-examining the 
witnesses not merely to show contradictions but at large 
for the purpose of showing that the statements did not 
corroborate or assist the story as put forward in the first 
information report. (^Bucknill and Macpherson ^ JJd 
Badri Choudhuri v. Emperor. 92 1. C. 874= 

6 P. L. T. 620 = 27 Or. L. J. 362= 
A. I. R. 1926 Pat. 20. 

^When a Sub-Inspector does not remember what 

witnesses stated at the investigation and refuses to re- 
fresh his memory from the diaries, the Court should 
compel him to look into the diaries for the purpose of 
answering the question. {Adami, /.) MOHIUDDIN 
Khan v, King-Emperor. 2 Pat. L. R. Or. 202 = 
A. I. R. 1924 Pat. 829. 
A Police statement can only be used for one pur- 
pose and that is by the accused to contradict a prosecu- 
tion witness in the manner provided by S. 145 of the 
Evidence Act. {jShah, Ag, C.J. a?td Fawcett^ /.) KlNG- 
EmpEROR V, VlTHUBALU. 83 I, 0. 1007 = 

26 Bom. L. R. 965=26 Or. Ii. J. 223 = 
A. I. R. 1924 Bom. 610. 

■* — Statements embodied in police diaries can be 
used in favour of an accused person, but not against 
him. {Zafar AH, /.) RaJINDAR SinGH v. The 
Crown. 77 I. 0. 489 = 26 Or. L. J. 409 = 

A. I. R. 1923 Iiahi. 616. 

— S. 162— Crranting copies. 

Reason for refusal. 

When witnesses for the prosecution M and J were 
examined, the accused’s counsel asked for copies of the 
statements made by those witnesses to the police. 
On referring to the police diaries, the Court found that 
the statement of J was recorded jointly with another 
pfTOsecution witness who was tendered for cross-examina- 
tion but was not cross-examined. 

, Held, that the Court in the circumstances could 
refuse to supply a copy of the statement made to the 
police. Lah. Cr. App. 1095 of 1924, Rel. on. {Zafar 
AH and Johnstone, //,) BaNTA SiNGH v. EMPEROR. 

122 1. O. 491 = 31 Or. L. J. 444= 
1930 Or. 0.661= A.I.R. 1930 Lah 457. 
-^Magistrates opinion as to contradiction immate- 
rial^ 

The copy of statement of a witness before police can 
only be refused, if the statement or statements contain- 
ed therein are not relevant or their disclosure is not 
essential in the interests of justice or expedient to the 
public interests. The mere fact that the statement of 
the witness before the police does not in the opinion of 
the trying Magistrate contradict the evidence of the 
witness in the Court is no reason for refusing to grant 
the copy. {Rupchand and Wild, A. J. Csf) UMAR v 
Emperor. 1930 Or. 0. 617= 123 L o. 689= 

31 Or. L, J. 592= A. 1. R. 1930 Sind 163. 

Per Ra.nkin, C ./. — ^It is not the intention of the 

amencied section that the Judge should consider whether 
a foundation has been laid by way of cross-examination 
before copies of statements can be granted: (ONter) 
A. I. R„ 1927 Cal. 514, Doubted. (Rankin, C, J, and 
Buc^and, /.) Bararati Sardar v. Emperor; 

49 0. L; Z. 197=1161.0. 167=30 Or. L. Z. 680 = 
56 O^. 84Q = 13 A,I. Cft, 8= A.I.R, 1929 OaL 182. 


OR. P. CODE (1898), S. 162— Granting copies. 

Refusal entails remand. 

If during the course of the trial after the charge is 
framed the accused desires to cross examine prosecution 
witnesses further and applies to the trying Magistrate to 
grant him copies of the statements made by the wit- 
nesses to the police during the investigation, the Magis- 
trate should allow him such copies and should not pass 
judgment without disposing of such application, and if 
the appellate Court finds that the statements of witness 
■were recorded in the diary he should remand the case 
and allow the copies to the accused. A I. R. 1929 Rang, 
87, Rel. on. (Sitbhedar A. J. C.) RaGHYA v. EMPEROR. 
119 I. 0. 675 = 30 Or. L. J. 1097= 1929 Or. 0. 264 = 
A. I. R. 1929 Nag. 240- 

Court's opinion as to contradiction immaterial. 

The Court cannot refuse to grant copies to the accus- 
ed of the statements of prosecution witness, which have 
been previously reduced to writing, because on a persual 
thereof it considers that there is no contradiction of the 
depositions recorded in Court, Although the statement 
previously recorded into writing may only be used to 
contradict a witness, the Court cannot, on that ground, 
refuse to grant a copy because there is apparently no 
contradiction, A. I. R. 1928 Pat. 2l5, Ref. (Staples, 
A.J.C.) K. Fasiuddin V. Emperor, ii 7 1. 0. 213= 
SO Or. L. J. 728 = 1929 Or. O. 47 = 
A. I. R. 1929 Nag. 172. 
Court's opinion immaterial. 

The language of S. 162 is mandatory and the Court 
has no power to refuse the application once it had been 
made unless the case comes under the second proviso to 
S. 162 and in his opinion the statement made by the 
witness is not relevant to the subject-matter of the in- 
quiry or trial and that its disclosure to the accused was 
not essential in the interest of justice and was inexpe- 
dient in the public interest. There is nothing in S 162 
to authorize the Court to look into the statement in the 
police diaries for the purpose of finding out whether it 
is contradictory to the statement made in Court or not 
before granting the application. That is the function 
of the lawyer for the accused after a copy of the state- 
ment has been granted to him. A. I. R. 1928 Pat. 215, 
Rel. on.j A. I. R. 1927 Cal, 5l4. Diss. (Courtney 
Terrell, C. J. and Fazl AH, /.) JHARI GOPA v. EM- 
PEROR. 8 Pat. 279 = 10 P.L.T. 460 = 118 I. 0. 130 = 
30 Or. L. Z. 858 = 1929 Or. 0. 21 = 
A. I. R. 1929 Pat. 268. 

Non-examination of wiUtess — Refual — Proper. 

Where a witness was tendered by the prosecution but 
was discharged w thout being examined or cross-exa- 
mined, 

Held, that the application to furnish the accused 
with a copy of the statement made to the police by the 
witness w’as rightly refused. (Jwala Prasad and Ross, 
//.) Wajid ali V. Emperor. 7 Pat. 153= 

10 P. L. T. 297=30 Or. L. Z. 273 = 114 1.O. 220= 
A. I. R. 1929 Pat. 34. 

^When the statement of a pro.secution witness has 

been reduced into writing whether in a police diary or 
otherwise, the accused, under the new Code, is entitled 
to ask the Court to refer to it and to be furnished with 
a copy of it, 33 Cal, 1023, Dist. (Darwood J.) SULAI- 
MAN Mahamed V. Emperor. 6 Rang 672 = 

116 1,0. 899 = 30 Cr. L.J. 638 = 12 A. I. Or: B. 327= 
A. I. R. 1929 Rang. 87. 

^Refusal — Procedure. 

Where the lower Court wrongly refus^ to furnish a 
copy of prior statement of a witness, the\proper course 
in appeal is that counsel should be furnished with a 
copy of the statement and any contradictipns between 
that statement and those made in Court by the witness 
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OR. P. CODE (1898), S. 162— Granting copies. 

should be taken as left unexplained by him. Each case 
must be decided on its own facts and the extent of the 
prejudice to the accused in each case must determine 
whether the trial should be held altogether vitiated or 
whether the defect can be remedied by following the 
procedure indicated above. A. I. R. 1927 Cal. 644 and 
AIR 1927 Nag. 24, Cons. {Harrzson and Dalip 
Vink, >/.) azara Singh z/. Emperor. 

^ 9 Iiah. 389 = 108 I. 0. 167 = 29 Or. L. J. 348 = 

9 A. I. Or. R. 559 = A. I. R. 1928 LaE. 257. 

Imperative upon the Court, 

Per Jwala Prasad, Tbe discretion which vested in 
the Court formerly of granting copies under S. 162 has 
now been taken away by the amendment, and U has now 
become imperative upon the Court to grant copies to 
the accused at his request. The words “the Court 
shall refer to such writing” are obviously for the pur- 
pose of enabling the Court to exercise discretion under 
prov. 2, and not for the purpose of restricting the right 
of the accused to obtain a copy, the discretion wherein 
has been expressly taken away by the legislature. {Jwala 
Prasad and Ross, J f.) RaMGULAM TeLI v, EmPEROR 
7 Pat. 205= 9 P.L.T. 92 = 107 I. 0. 817 = 
29 Or. L. J. 297=10 A. I. Or. R. 12 = 
A. I. R. 1928 Pat. 215. 

Statement made by an approver to the police 

before he is tendered a pardon, is a previous statement 
of a witness and it can be used either to corroborate him 
or to contradict him under the ordinary provisions of 
the Evidence Act and therefore the accused is entitled to 
have a copy of such statement, {Harrison and Dalip 
Singh, //.) Hazara Singh v. Emperor. 

9 Lah. 389 = 108 I. 0. 167 = 29 Or. L. J. 348 = 
9 A. I. Or. R. 659 = A. I. R. 1928 Lah. 257. 
Refusal ^Prejudice Trial bad. 

Where the trial Court refused to allow the defence to 
have a copy of the statement of a witness made to the 
Sub-Inspector and it was found by looking at the state- 
ment that the accused had been seriously prejudiced by 
not being allowed to use the statement in cross-examin- 
ing that witness. 

Held, that the trial was bad. {Cuming and Graham, 
//.) MOFiZADDi Emperor. 45 0. L. J. 561= 
31 0. W. N. 940 = 104 I. 0. 245 = 28 Or. L. J. 805= 

A, I. R. 1927 Oal. 644. 


OR. P. OODE (1898), S. 162— Object and Scope. 

— S. 162— Object and Scope. 

^Section 1, sub-S. (2) of the Code lays down that 

nothing contained in the Act shall apply to the Bombay 
Police. Therefore S. 162 does not exdude a statement 
before a Bombay police-officer from being proved 
except in so far as it is inadmissible under the Bombay 
City Police Act, 1902. {Kemp, /.) EmPEROR v, 
Wahiduddin Hamiduddin No. (2). 

32 Bom. L. R. 327 = 54 Bom. 528= 
31 Or. L. J. 1003 = 1930 Or. 0. 482= 
126 I. 0. 333= A. I. R. 1930 Bom. 158. 

Section 162 and 172 do not apply to Calcutta 

Police. {Suhrawardy /.) PaNCHANAN MUKERJI v. 
Emperor. 116 1. 0. 160 = 33 0. W. N. 203= 

30 Or. L. J. 577=12 A. I. Or. R. 448 = 
A. I. R. 1929 Oal. 257. 

S. 162 applies to witnesses and not to the accused 

under trial. A. I. R. 1927 Cal. 17, Foil. {Mukerji and 
Graham, JJ.) NEWAJ ALI MOLLA v, EmPEROR. 

118 I. 0. 368 = 33 0. W. N. 267 = 
30 Or. L. J. 916. 

S. 162 contains a general provision embracing all 

statements made by persons examined in the course of 
an investigation. {Prideaux, Kinkhede and Kolkatkar, 
A.j.Cs.) Gola ». Emperor. 1141.0.273= 
24 N. L. R. 158 = 30 Or. L. J. 258 = 
12 A. I. Or. R. 177 = A. I.R. 1929 Nag. 17 (P. B.). 
-The words “shall any such statement be 


-Obligatory on the Court, 


The effect of the amendment of S. 162 is to make it 
obligatory on the Court to give the accused copies of the 
statements subject only to the exclusion of irrelevant 
matters w’hich the public interest requires should not be 
disclosed. {Chotzner and Duval, J jS MODARI SiKDAR 
V. Emperor. 54 Oal. 307=102 1. 0. 560= 

28 Or. L J. 582 = 8 A. I. Or. 112= 
A. I. R. 1927 Oal. 614. 


-Opinion of Court immaterial. 


The provisions of S. l62 are imperative. The Court 
tshall, on the request of the accused, direct that the ac- 
cused be furnished with a copy. A refusal to grant 
•copies can only be made if the requirements of the 
second proviso to S. 162 are satisfied, namely if the 
Court is of opinion that any part of any such statement 
is not relevant to the subject-matter of the inquiry or 
trial or that its disclosure to the accused is not essential 
in the interests of justice and is inexpedient in the public 
interests. The application for copies should not be re- 
fused on the mere ground that it , might not help the 
defence or that possibly there was no contradiction. 
{Sen^ /.) Chedi prasad Singh Rmperor. 

8 P. L. T. 613 = 28 Or. I., J. 697=102 I. O. 773 = 
8 A. I. Or, R, 271 = A. I. R. 1927 Pat; 326. 


used” in para. 1, S. 162, apply to both oral and written 
statement. 4 Rang. 72 (F. B.), Ref. 48 M. 640=48 
M. L. J. 195, overruled. {Ramesam, Waller and Jack- 
son, JJ.) Chinna THIMMAPPA V, Talukunae 
THIMMAPPA. 112 I. 0. 682 = 

51 Mad. 967 = 1 M. Or, 0. 201 = 28 M. D. W. 314 = 
29 Or. Ii. J. 1098= A. I. R. 1928 Mad. 1028 = 
65 M. Ii. J. 361 (P. B.). 

Statement of accused after arrest. 

The word “statement” in S. 162, Cr. P. Code, is a 
very general word. It is intended to refer to statements 
recorded under the provisions of Ss, 160 and 161, Cr. 
P, Code. A clear distinction is drawn is S. 173, Cr. P. 
Code, between “persons who appear to be acquainted 
with the circumstances of the case” and the accused, 
and this must raise a doubt whether the phrase “persons 
supposed to be acquainted with the facts and circum- 
stances of the case” in S. 161 includes an accused after 
arrest, but the side note to S. 161 can be used to assist 
to come to the conclusion that S, I6l is not intended to 
apply to an arrested accused. Therefore it follows that 
S 162 does not refer to statements made by an accused 
after arrest. A. I. R. 1926 Rang. 116 (F. B.), Foil* 
{Findlay, J, C, and Macnair, A. J, Cl) SheOBAI-AK 
Prasad v . Emperor. 108 1, c, 442= 

11 N. Ii. j. 7=9 A. I. Or. B. 408= 
29 Or. L. J. 400= A. I. R. 1928 Nag. 108. 
—^Statemenfs during enquiry under S, 197, 

Where, in a case where sanction of the Local Govern ' 
ment was necessary under S. 197 a confidential enquiry 
was made by an officer of the Criminal Investigation 
Department before such sanction was granted or before 
any enquiry was directed by the Magistote and state- 
ments of w-itnesses were recorded at such enquiry by 
such officer atvd also before a Magistrate, 

Held, the statements recorded by the Criminal Investi- 

r tion Department Officer were not statements under 
162 nor were the statements recorded by the Magis- 
trate statements under S. 164 : 19 Bom. 5l, Rel. on. 
{Crump and Madgqvki(ir,,Jj,) EMPEROR z/. JEHANGIR 
ARDESHiR. 8 A. I. Oj;, B, 324= 29 Bom. L, 3R 
1 . 1012 = 10 ^ 1 : 

^ - ^ A. I, B. W 
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OR. P. CODE (1898), S. 162— Object and Scope. 

The object of amending S. 162 is that the police 

should no longer claim any privilege in respect of any 
statement on the ground that it is a statement recorded 
under S. 172. It is quite immaterial whether the state- 
ment is labelled as recorded under S. 172. {Cunning and 
Graham, //.) MaFIZADDI v. EMPEROR. 

46 C. L. J.561 = 31 0. W. N. 940-104 1. C. 245- 
28 Or. I.. J. 805- A. I. B. 1927 Cal. 644. 

Breach of S. 162 not prejudicing the accused does 

not vitiate trial. The purpose of S. 162 is to amend for 
the purpose of criminal trials certain sections in the Evi- 
dence Act w'hich states what evidence is admissible and 
inadmissible in certain circumstances. (^Ranhn, C. /. 
and C. C. Chase, /.) SaJJAD MIRZA v. EMPEROR. 

45 C. Ii. J. 199-28 Cr. L. J. 446-101 1. C. 478- 
A. I. B. 1927 Cal. 372. 

For the application of S. 162 there must be a 

statement '«\hich is capable of being recorded, and 
reduced to writing and, therefore, if a witness says ; “ I 
did not make any statement to the police,” it cannot be 
a statement under S. 162 (Suhrawardy and Dttval, 
//.) aseruddin Emperor, 63 Cal. 980- 
28 Cr. L. J. 273 - 100 1.C 363 - 7 A. I. Cr. B. 417 - 
A. I. B. 1927 Cal. 257. 
Neither statement by accused nor first informa- 
tion report is covered by S. 162. 

Statements by accused are not within S. 162. A. I. R. : 
1926 Rang. 116 (F. B.) ; A. I. R. 1926 Lab. 88 and 
A. I. K, 1926 Pat. 232, Foil. The first information 
report against the accused is clearly not a statement 
within the contemplation of S. 162 because it is not 
made in the course of an investigation. Such report has 
to be tended under one or other of the provisions of the 
Eyidence Act. The usual course is for the prosecution 
to cairthe informant and for the first information to be 
tendered as corroboration under S. l57 ; but it could 
also be tendered in a proper case under S. 32 (1) as a 
declaration as to the cause of the informant’s death, or 
as part of the informant’s conduct (of the res gesiate') 
under S. 8. Theoretically, the defence could prove the 
information to impeach the informant’s credit under 
S. 155 or to contradict him under S. 145. Statements 
made by third parties to the police in the course of their 
investigation can be used as corroboration under S. 157, 
or in contradiction under S. 145 or to impeach ciedit 
under S. 155 provided the person who made the state- 
ment is called as a witness. This would apply to the 
prosecution and to the defence indifferently under the 
Evidence Act. But S. 162 of the Cr. P. Code, enacts 
first that if such a statement is not recorded in writing 
it cannot be used in evidence in any circumstance or for 
either side or for any purpose. A, I. R. 1926 Rang. 116 
(F. B.); A. I. R. 1925 Lah. 399 and A. I. R. 1924 Bom. 
5l0,^ Foil. If such a statement has been recorded in 
writing then it cannot be used for any purpose but one 
and that by the defence. Provided that the person who 
made it is called as a witness for the prosecution the 
defence may apply for a copy of the statement and if it 
be proved may use it under S. 145 of the Evidence Act 
to contradict that witness. Broadly speaking, a state- 
ment made by an accused to police officer may be proved 
against him under the Evidence Act if it is not a con- 
fession ; and even if it is part of a confession it is 
admissible under S. 27 if a fact is deposed to as dis- 
covered in consequence of the information. S. 162 of the 
Cr. P. Code does not disturb this position, ifiankin and 
Duz/al, //.) AZIMOBBY v, EmpEROR. 

54 Oal. 237- 28 Or. L. J. 99 = 44 0. L. J. 253- 
99 I. O. 227-: A. I. B. 1927 Cal. 17. 

rr-The proviso to' S. 162 applies to statements made 

jpetspna who are call^i as witnesses fgr the proseca- 
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tion only and not if they are summoned by the Court at 
the suggestion of the defence. {Tehchand, /.) Gur- 
BELLA Shah v. Emperor. 28 Or. L. J. 828= 

104 1. C. 444= A. I. B. 1927 Lah. 713. 
——The view that the provisions of S. 162 do not 
apply to a case of complaint is not justified by anything 
in that section. {Kotval, 0, /. C.) HaRI MaHABEG 
Gore z/. Emperor. 9 N. L. J. 167=99 1. C. 46= 
28 Or. L. J. 14 = 7 A. 1. Cr. B. 170 = 
A. 1. B. 1927 Nag. 24 

The words “ statement of any person ” appealing: 

in that section refer to the statement of any witness in 
the course of a police investigation and not to the state- 
ment of an accused person in respect of whom such in- 
vestigation is held and they can only be excluded under 
S. 25 of the Evidence Act if they are in the nature of 
incriminating statements and are used by the Crown as- 
such. A useful test as to the admissibility of statements, 
made to the police is to ascertain the purpose to which 
they were put by the prosecution. A. I. R. 1925 Sind 
237, Foil. i^Ktncaid, J, d7. and Rupchand Bilaram, 

/. C.') Hussainbibi V, Emperor. 20 S. L. E. 74- 
27 Cr. L. J. 466 = 93 I.O. 248= A.LB.1926 Sind 151. 
— S. 162-~Oral statement. 

Use — Cofitradiction — Defence wtt7iess. 

No oral statement made by any person to a police 
officer in the course of an investigation under this chap- 
ter and no record of any such oral statement can be used 
for any purpose in a Court of law in respect of an offence- 
under investigation at the time when such statement 
was made, except for the pui pose of contradicting a 
prosecution witness. It cun only be used for that 
purpose under special conditions. Such a statement 
cannot be used for the purpose of contradicting a defence- 
witness. {Stuart, C, J, and Raza, J.) GaNGA 
Emperor. 1930 Cr. C. 166=4 Luck. 726= 

124 I. C. 444 = 31 Or. L. J. 689- 
6 O. W. N. 1056= A. I. B. 1930 Oudh 60. 

-’ A dmissz bi I Up. 

The application ot the new’ S. 162 is confined as that 
of the old one was, to the wiitten record ; the new** 
section was designed to confer on an accused person 
legal right, which the old section did not give, of having, 
a copy of such WTitten statement for the purpose of 
using it to contradict the witness and as regards proof 
and use of oral statements, the law is unalteied and is. 
as it was before. All oral statements which were previ- 
ously admissible, under the Evidence Act, the use of 
which was not prohibited by the Cr. P. Code, are stilb 
admisssible and may be used. {Wallace and Madhavan 
Nair, J /*) VENKATASUBBIAH EMPEROR . 

86 1. C. 209-26 Or. L. J. 721-48 Mad. 640- 
21 M. L. W. 190 = 1926 M. W. N. 68 = 
A. I. B. 1926 Mad. 679-48M.L J. 196. 
—Statement made to Police-officer during an in- 
vestigation need not be reduced to w’riting and oral evi- 
dence regarding the same is admissible. {Kennedy, /. 
C. and Aston, A. /. C.) PiTHUMAL z-. EMPEROR. 

88I.C. 449 - 26 Cr. L. J. 1137 = 18 S. L. B. 342. 
— S. 162“BoUce proceedings 
■ E xplanation not excluded, 

S. 162 does not prevent a police officer from explain- 
ing his conduct in sending up a particular set pf accused 
persons for trial by making a report that he had receiv- 
ed nn information to such and such effect. A. I, R. 1929" 
Cal. 298, Foil. {Fforde and Addison, //.) BaSANT' 
Singh v. Emperor. 122 1, 0, 568—- 

31 Or. L. J. 442= 31 P. L. B. 185-- 
1930 Or. C. 696= A 4 I.B. 1930 Lah. 484. 
— — Whole stateme^ bo bp rec^r^d, 

Police o^as^ who are cj^ge<^ wkbthe duty of in- 
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vestigating crimes should not be in a position to take the 
statements of witnesses, extract as much as they think is 
relevant or important for entry in their diaries and then 
destroy the original statement. The practice is illegal 
in so far as it deprives the accused of an important right 
and it may result in the destruction of valuable evidence 
in favour of an accused. {Darwood^ J.) SULAIMAN 
Mahomed v, Em:peror, 6 Kang. 672= 

116 I. 0. 899 = 30 Cr. L. J. 538 = 
12 A. 1. Or. E. 327= A. I. R. 1929 Rang. 87. 
Memorandum of statement is enough. 

It is immaterial whether the statement recorded is the 
actual record of the words used by the witness. It is 
sufficient even if the statement is recorded in the form of 
a memorandum of whac the witness had said to the 
police officer. It is not necessary, in order that an 
accused person may be allowed under S. 162 to contradict 
the witness that the statement must contain the very 
words used by the witness. {jCumhtg and Graham^ J/.) 
mofizaddi V. Emperor. 45 C. L. J. 561 = 

31 C. W. N. 940 = 104 I. 0. 245 = 28 Or. L. J. 806= 
A. I. R. 1927 Cal. 644. 

— S. 162— Procedure. 

Where copies of the statements recorded by a 

Circle Inspector of Police were not allowed to be given 
to the accused, as no statement was reduced to writing. 

Held, that the accused could not be held to be pre- 
judiced by not being given copies of the statements. 

Held, however, that the police officer’s leport should 
certainly have been placed on the record, if the accused 
so desired. {Pullan, /,) ABDUL KariM v. EMPEROR. 

1930 Cr. C, 1211 = 7 O. W. N. 957. 
It would be convenient in practice if the Magis- 
trate were to refer beforehand to the police or the 
Excise authorities and enquire if there is any objection 
to the copies being given. (^Skemp^ /.) GhulaM Nabi 
V. emperor. 117 I. 0. 377 = 30 Cr. L. J. 760 = 
A. I. R. 1929 Lah. 429. 

For contradiction. 

A copy of the statement made before the police can- 
not be used against the witness till he has been confront- 
ed with it. The right procedure, when a prosecution 
witness is contradicting himself, is to ask the Judge to 
look into the diary and decide whether the accused per- 
son should not have a copy of the statement. If such 
copy be granted, the witness’s attention must be called to 
the same. A. I. R. I9l5 P. C. 7, Ref. {Mears, C. J. 
and Maker ji, Jf) KaSHIRAMz'. EmperOR. 

109 I C. 120=29 Or. Ii. J. 472= 

. 9 L. R, A. Cr.30 = 9 A. I. Cr. R. 249 = 
26 A. I,. J. 139 = A. I. R. 1928 All. 280. 

-The combined effect of the first fwo paragraphs 

of S. 162 is that when a witness for the prosecution is 
being examined, if an accused has reason to believe that 
the statement which the witness is making in Court 
differs from the statement which he made to the police, 
then the accused or his advocate may ask the Court to 
refer to the record of any statement made by the witness 
to the police and, if it be found that there is any varia- 
tion between the two .statements, the defence is entitled 
to a copy of the record of the statement made to the 
police. The copy must then be proved, and the witness 
may be cross-examined on that statement under S. 145, 
Evidence Act, and his attention must be drawn to the 
particular points in which his statement in Court differs 
from the record of his statement to the police. {Beald 
astd Bagulcy, //.) BaNA SlNGH v. EmPEROR. 

6 Rang. 137=10 A. I. Cr. R. 403=110 1. 0. 333= 
29 Cr. li. J. 701= A. I. R. 1928 Rang. 150. 

— -Procedure prescribed by S. 162 must be followed 
in admitting statements made to police -daring 

Cr. D.— 22 
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investigation and if the accqsed or his advocate does not 
ask the Court to refer to such statements they cannot be 
admitted. {Heald and Chari, //.) NGA PO CHON v.. 
King-Emperor. 4 Rang. 356 = 98 I. C. 491= 
27 Cr L. J. 1371 = A. I. R. 1927 Rang. 80. 
—S. 162— Proof. 

Necessity of. 

Reference by a magistrate to statements made by a. 
witness before the police with a view to contradict 
prosecution witness is entirely erroneous when the 
statements were not given to the accused persons on 
trial and no attempt W’as made to prove them. {Broad- 
way and Zafar AH, JJ.) Empkror v. AHMAD. 

9 A. I. Or. R. 346 = 29 Or, L. J. 14 = 
106 1 0. 350 = A. I. R. 1928 Lah. 144. 
Due proof is essential. 

There is no presumption as to the genuineness of 
the statements of witnesses entered in the police diaries, 
and unless they are duly proved the evidence given in 
Court cannot be contradicted by them. {Martineau ana 
Campbell, JJ.) LaBA SiNGH v. CROWN. 

6 Lah. 24=26 Cr. L. J. 1153 = 26 P. L. R. 139 = 
88 I 0. 513 = A. I. R. 1925 Lah. 337*. 
Necessary prior to admission. 

The words “ if duly nioved ” in S. 162 cleaily show 
that the record of the statement cannot be admitted in 
evidence straightaway but that the officer before whom 
the statement was made should ordinarily be examined 
as to any alleged statement or omitted statement that 
is relied upon by the accused for the purpose of contra- 
dicting the witness ; and the provisions of S. 67 of the- 
Evidence Act apply to this case as well as to any other 
similar case. If the particular police-officer who recorded 
the statement is not available, other means of proving, 
the statement may be availed of, e.g>., evidence that the. 
statement is in the hand-wiiting of that particular 
officer. (Shah, Ag. C. J. and Fawcett, J.) KlNG- 
EmperOR V. ViTTU BaLU. 26 Bom. L. R.' 965= 
26 Cr. L. jr. 223=83 L C. 1007= 
A. I. R. 1924 Bom. 510. 

-S. 162— Scope. 

Statements of accused during investigation. 

No doubt S. 162 of the Cr. P. Code of 1923 has- 
altered the previous law so as to completely exclude 
statements made by witnesses during the course of an 
investigation, except for certain limited ourposes, yet 
the statements of accused persons provided they do not 
amount to a confession, are still admissible in law. The- 
main object of the Legislature in effecting the amend- 
ment was to prohibit the use of the statements of 
prosecution witnesses as corroboration under S, 157 of 
the Evidence Act. The general provisions of the law 
with regard to the admissibility of statements made by 
accused persons like other admissions do not seem, to be- 
affected. (MulHck, A. C. J. and Jwala Frasdd, /.)• 
Jagwa Dhanuk.«^. Emperor. 6 Pat. 68= 

7 P. L. T. 396= 27 Or. L. J. 484= 
93 1. 0. 884= A. I. R. 1926 Pat. 232. 
— S. 162— Stage for copies. 

No copy prior to cross-examination. 

So far as proceedings before charge are concerned,, 
copies of witness’s statements made to the police should 
not be granted until the stage ©f cross-examination is. 
reached*- If that stage is allowed to go by without 
application being made, an accused must wait until the* 
witness is again about* to be subjected to cross-examin- 
ation before he can claim grant of a copy. Under 
S* .145, Evidence Act, until the occasion arises for 
putting the statement to the witness it cannot legally bo 
used for any purpose whattsodver* Tt should not tkeio^ 
fore-be pla<^ in the aconsed’s hands until 
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in the trial has been reached when he may so use it. 
A. I. R. 1926 Mad. 183 ; A. I. R. 1929 Cal. 182 and 
A. I. R. 1923 Bom. 23, Ref. ; A. I. R. 1927 Cal. 514, 
Doubted. {Cnrgeftveii, /.) PUBLIC PROSECUTOR v. 
Vedi. 122 I. 0. 463 = 31 Cr. L. J. 414= 

1980 Cr. 0. 185= 2 M, Cr. 0. 243= 
1929 M. W. N. 885 = 31 M. L. W. 241= 
A. I. E. 1930 Mad. 185. 

^At the trial the accused applied for copies of 

statements made by the witnesses for the prosecution 
and it was ordered by the trying Magistrate that the 
copies s hould be granted at the commencement of the 
cross-examination of each witness. But the pleader for 
;he defence did not file any folios and did not do the 
necessary acts to get the copies, saying that it ivould be 
inconvenient for him to file folios at that stage and it 
vsTas no use to get copies at a subsequent time. 

Held, that the grievance of the defence that they 
were not given their rights under S. 162 was groundless 
and under the circumstances it was needless to consider 
whether the proper time for granting the copies was at 
the commencement of the cross-examination or at the 
time when the witness enters the witness-box. {^Rankin^ 
C. /. a7zd Buckland, /.) BaBaRALI SARDAR v, Em- 
PEROR. 49 0. L. J. 197= 116 I. 0. 167= 

30 Or. L. J. 580 = 56 Cal. 840 = 
13 A. I. Cr. B. 8=A. I. B. 1929 Cal. 182. 

^If the accused have not availed themselves of the 

opportunity of asking for the copies of the statements 
during the Committing Magistrate’s enquiry, they have 
no further right under S. 162 than to go to the Judge 
at the time of the trial and ask him to grant such 
copies. (^Rankiny C. /. and Bucklandy /.) BaBARALI 
Sardar V, Emperor. 49 C. L. J. 197= 

116 I. 0. 167 = 30 Or. L. J. 580 = 56 Cal, 840= 
13 A. I. Or. B. 8= A. I. B. 1929 Cal. 182. 

-An accused person is not entitled to a copy of a 

statement made by a prosecution witness under S. 162, 
until the witness is .sought to be cross-examined. But 
as a matter of practice there is no harm if a copy of 
the statement is given at an earlier stage. A, I. R. 
1928 Bom. 23, Ref. (^Skempy /.) GhULaM NaBI tj. 
Emperor. 117 1. 0. 377 = 30 Or. Ii. J. 760 = 

A I. B. 1929 Lah. 429. 

An accused person has a right to apply for 

copies as soon as a witness is called for prosecution 
either in an inquiry or in a trial. {Staples^ A. /. C.) 
K, Fasiuddin V, Emperor. 117 I. 0. 213= 

30 Or. L. J. 728 = 1929 Cr.C. 47= 
A. I. B. 1929 Nag. 172. 

When toiUtess concerned enters the box. 

An accused is entitled to get a copy of the statements 
of a witness on behalf of the prosecution for the purpose 
of contradicting the prosecution witness in the manner 
provided by S. 145, Evidence Act, but such an appli- 
cation must be made at the time when the pro.secution 
witness, whom it is desired to cross-examine by reference 
to his previously recorded statement, appears in the 
witness-box. 33 Cal. 1023 ; A. I. R. 1926 Mad. 183 
and A. I. R. 1927 Cal. 514, Foil, i^Patkar and Baker, 
JJ.') Shaik Usman v. Emperor. 62 Bom. 195= 
9 A. I. Or. B, 476 = 29 Or. L. J. 221 = 
107 1. 0. 67 = 29 Bom. L. B, 1581 = 
A. I. B. 1928 Bom. 23. 

^ Prior to cross-examination. 

The opportune moment for making an application 
for copies of the statements made by the witnesses 
before the police is after the witnesses are examined 
on behalf of the prosecution. It is not necessary that 
the accused must have, laid the foundation for being 
entitled to cross-examine the, prosecution witnesses upon 
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the >tatements made by them before the police. A. I. R. 
1927 Cal. 514 and A. I. R. 1927 Pat. 243, Diss. from ; 
A. I. R. 1927 Pat. 325 and A.I.R. 1928 Pat. 2l5, Foil. 
iJwala Prasad, J.) KRISHNA SiNHA v. EMPEROR. 

10 A. I. Cr. B. 383 = 29 Or. L. J. 715= 
110 I. 0. 459 = A. I. B. 1928 Pat. 693. 
Cross-examination need not have began. 

All that the section lequires is that the witness for 
the prosecution should be produced in Court. There 
is nothing in the section which requires that the cross- 
examination shall have been opened. The defence 
cannot be in a position to contradict the witness by his 
previous statement or to lay any foundation for the 
suggestion that there is a contradiction befoie it has 
seen the statement. 33 Cal. 1023, Rel. on ; A. I. R. 
1927 Cal. 514 ; A. I. R. 1926 Mad. 183 and A. I. R. 
1927 Pat. 243, Diss. from. {Jwaia Prasad and Ross, 
JJ.) Ramgulam Teli V. Emperor. 

7 Pat. 205 = 9 P. L. T. 92 = 107 I. C. 817= 
29 Or. L. J. 297 = 10 A. L Cr. B. 12 = 
A. I. B. 1928 Pat. 215. 

" — "The accused is entitled to be furnished with 
copies of statements of witnesses only after the witness 
has been called for the prosecution and the cross- 
examination has laid the foundation for the suggestion 
that the evidence given by the witness in Court is 
contradicted by his statement recorded under S. I6l and 
not before the commencement of the preliminary 
enquiry. {Chotzner and Dtwal, //.) MaDarI Sik- 
DAR V. Emperor. 54 Cal. 307 = 102 1. 0. 550 = 
28 Cr. L. J. 582=8 A. I. Cr. B. 112= 

I A. I. B. 1927 Cal. 514. 

I Prior to cross-examination. 

I To interpret the section to mean that the copies 
can be demanded only after crasp-examination of a 
I witness is begun, would lead to inconvenience and fielay 
in the trial. {Kotval, O. J. C.) HaRI MahadEO 
Gore z>. Emperor. 9 N. L. J. 167= 

99 I. O. 46 = 28 0r. L. J. 14= 
7 A. I. Or. B. 170 = A. I. B. 1927 Nag. 24. 

" Contradiriion — Necessary. 

The question of furnishing to the accused a copy of 
the statement of a witness recorded by the police in the 
course of the investigation into an offence does not at 
all arise until the witness is called for the prosecution 
at the inquiry or trial in respect of the offence and the 
Court is not competent to direct that the accused be 
furnished with a copy of such statement unless it con- 
tains something which constitutes a contradiction to a 
statement made by the witness in his deposition at such 
inquiry or trial, \jwala Prasad and Maepherson, JJ.) 
Sasdat Mian v. King-Emperor 

103 1. 0. 697 = 6 Pat. 329=28 Cr. L. J. 709 = 
8 A. L Cr. B. 383 = 8 P. L. T. 780 = 
A. I. B. 1927 Pat. 243. 

The stage when the accused is entitled to ask for 

a copy of deposition of a witness before police is when 
the witness is under cross examination , and has already 
made the statement which the accused wishe.s to contra- 
dict by proof of his former statement to the police. 
(^KHshnan and Wallace. JJ.) PeraMASAMI RayUDU, 
In re. 91 1. 0. 532 = 22 M. L. W. 784= 

27 Or. L. J. 100= A. I. B. 1926 Mad. 183. 
— S. 162 — Statement of accused. 

It is wrong for the Judge to allow a mashirnama 

(police report) containing the statement of the accused 
regarding the place of crime to be exhibited and to refer 
to that report in his judgment. {^Percival, J. C. and 
RupeJmnd, A, J. C.) DUR MaHOMED v. EMPEROR. 

1930 Or. 0. 1142= A. T. B. 1930 Sind 306; 
Admissibility — Test purpose 
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sed. 

Per Rupckand, A. /. C. — The fact that an accused 
person has made a statement with the object of ex- 
culpating him or that his statement if believed would 
exculpate him does not by itself render it admissible in 
evidence. If notwithstanding the form in which it has 
been made the statement is nevertheless an admission of 
incriminating circumstances and is used by the prosecu- 
tion as such, it is not admissible in evidence. A useful 
test as to the admissibility of a statement made 
by an accused person to the police is to ascertain the 
purpose for which it is being put to by the prosecution. 
Where the prosecution rely upon the statemen t as cor- 
roborative proof of certain facts deposed to by tlie pro- 
secution witnesses and not with the object of proving 
their falsity, the statement is not admissible in evidence. 

A. I. R. 1925 Sind 237 ; 6 Bom. 34, 14 Bom. 260 (F. 

B. ) ; 19 Bom. 362 and A. I. R. 1926 Sind l5l, Rel. on. 

A. J.C. on difference between PercivaU /. C, and 
Rupchand, A, J.C.) MOHUMED YuSIF t;. EmPEKOR. 

126 I. 0. 449 = 31 Or. L. J. 1026 = 
1930 Or. C. 865= A. I. R. 1930 Sind 225. 
-Mere admissions. 

An accused person did not know the contents of the 
previously made statement oy another co-accused ; he 
did not know that he was being charged \\ith any offence 
he had not in fact been charged by the police with any 
offence; he was not in custody, and under such circums- 
tances he made a statement. 

Held^ that the statement was a mere admission and 
admissible in evidence against the accused bu-t not 
against his co-accused. A. I. R. 1927 Cal 17, Rel. on. 
{jCourtney Terrell^ C. J. and Adami^ Jf) RAJ KUMAR 
Singh v. Emperor. ill I. 0. 721= 

9 P. L. T. 449 = 29 Or. L. J. 913= 
11 A. I. Or. B. 143= A.I.E. 1928 Pat. 473. 

— Prior to arrest. 

Statements made by accused to police officer before 
his arrest are inadmissible and the Investigating offiier 
cannot be made to disclose them in his examinatioa as 
prosecution evidence. 3 N. L. R. 5l and 6 N. L. R. 
180, Dist. {Kotvaf A. /. C.) SheOSATYANARAYAN- 
LAL V. Emperor. 91 1. C. 945 = 8 N. L. J. 217= 
27 Or. L. J. 161 = A. I. R*. 1926 Nag. 1. 
* N ot covered. 

The statement of any person in S. 162 refers to the 
statement of any person examined as a witnesses and not 
to the statement of any accused person in respect of 
whom the investigation is being held. {Kennedy. J. C. 
aTtd Rupchand Bilaram^ A./.Cs.) ADHO v. EmPEROR. 
86 I. 0. 961=19 S. L.R. 6 = 26 Or. L. J. 897 = 
A. I. R. 1926 Sind 267. 

- ' «R rot covered. 

The words “statement of any person” in S. 162, Cr. 
P.C., refer to the statement of any witness in the course 
of a Police investigation, and not to the statement of an 
accused person in respect of whom such investigation is 
held. Such parts of a confessional statement as lead to 
discovery of incriminating facts as also statements made 
•to the Police by an accused person which are not of an 
incriminating nature are admissible. {Rupchand Bila- 
ram, A. J. C.) UMER DURA3 MUNSHI v. EMPEROR. 

86 1. 0. 410= 19 S. L. R. 142= 
26 Or. Ii. JF. 778= A. I. R, 1925 Sind 237. 
— S. 162— Use against accused. 

■ There is nothing in the Code to justify theufee of 

^statements made under S; I6l by the prosecution for its 
own purposes and especially for the purpose of corrobo- 
rating the statements made by prosecution witnesses in 
Court. {Courtney Terrell, C. J, and Pazl AH, /.) 
jHARi Gopa V. Emperor. 118 1. 0. 130 = 


CR. P. OOUB (1898), S. 162— Miscellaneous. 

8 Pat. 279 = 10 P. L. T. 460 = 30 Or. I.. J. 868 = 
1929 Or. 0. 21 = A. I. R. 1929 Pat. 268. 

Statements made by the witnesses to the police 

during the investigation are not admissible for porpose 
of corroborating their depositions before the commit 
ting Magistrate. {Shadi Lai, C. J. and Zafar 
AH, J.) Rakha j. Crown. 93 1. 0, 230 = 

6 Lah. 171 = 26 P. L. R. 304 = 

27 Or. L. J. 438 = A. I R. 1925 Lah. 399. 

It is improper of the Court to use Police diaries 

against the accused. {Scott Smith, J.) AZIZ &. Em- 
PEROR. 84 I. 0. 436 = 26 Or. L. J. 292= 

A. L R. 1925 Lah. 295. 

By consent. 

Consent or desire of accused cannot legalize the pro- 
cedure of using police diaries as evidence in the case 
either for or against the accused. {Wazir Hasan, A. 

J. C.) Manna Lal v. King-Emperor. 

75 1. 0. 763 = 27 O. 0. 40 = 25 Or. L. J. 49 = 

A. I. R. 1926 Oudh 1. 

It is no evidence. 

A statement to the police by a witness is inadmissible 
in evidence for any purpose against the accused. But is 
it is admissible in evidence to contradict the sworn testi- 
mony of the witness. When the person who made the 
previous statement is examined in Court, that statement 
can be used as provided for in the Indian Evidence Act 
to contradict and sometimes to corroborate the witness; 
but is not substantive evidence by itself, and a convic- 
tion cannot be based upon it. {Ryves, J.) SHTAM 
Sunder v. Emperor. 76 1. 0. 572= 

26 Or. L. J. 204 = A. I. R. 1923 All. 469. 
— S. 162— Miscellaneous. 

Infringement of rules under is mere irregular- 
ity. 

The infringement of the provisions of S. 162, Cr, P. 
Code, Is an irregularity which can be cured under 
S. 537 if it has not occasioned a failure of justice. In 
considering whether a particular infringement of the 
provisions of the Cr. P. Code is one which does or does 
not come within the purview of S. 537, what one has to 
I consider is whether any vital rule of procedure has been 
broken and whether the irregularity goes to the root of 
the proceedings 35 Cal. -61, Appl.; 2j Mad. 61 (P. C.), 
Dist.; A. I. R. 1923 All. 81, Ref. {Beaumont, C. J. 
aftd Madgavkar, J.) NURMAHOMED KaDaRBHAI v. 
Emperor. 32 Bom. L. R. 1279= 

1930 Or. 0. 1182= A. I. R. 1930 Bom. 596. 

One of the witnesses tvho was examined in the 

committing Magistrate's Court died before trial in the 
Sessions Court. He was not cross-examined immedia- 
tely after his examination-in-chief. The Sessions Judge 
refused to allow the Sub-Inspector of Police to be 
cross examined on the statements said to, have been 
made to him by the witness and recorded by him under 
the provisions of S. 161. 

Held, at the lime when the deposition of the witness 
was taken before the Committing Magistrate there can 
be no question that the accused had the nght, and op- 
portunity of cross-examining him in terms of S. 33 of 
the Evidence Act, and as the accused- exercise 

his right and did not avail of the opportunity of cross- 
examining this witness immediately a her his examina- 
iton-in-chief before the committing Magistrate had been 
finished his deposition could not be excluded. 

Held, further, that the teimis of S. 162, if applicable 
at all could only have been appKcable during the staple 
of the enquiry before the bhmmltting Magistrate and 
could trot in any view of 'the mktter be held to 
i plicable when the case Waiin the Ses^ibil^ 'C6u^*'and 
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therefore the Sessions Judge did not err at all in refu- 
sing the prayer of the accused to be allowed to cross- 
examine the Sub Inspector. {Rankin^ C, /. and C. C. 
Ghose, /.) AZIMUDDY v, EmpeROR. 101 1. O. 661 = 
SI 0. W. N. 410 = 28 Or. L. J. 486= 

8 A. I. Or. R. 134= A. I. R. 1927 Cal. 398. 

Breach of S. 162 not prejudicing the accused 

does not vitiate trial. [^Ra^tkin^ C. J, aitd C. C. Ghose^ 
/.) Sajjad Mirza z'. Emperor. 

45 C. L. J. 199 =28 Or. L. J. 446 = 
101 1. 0. 478= A. I. R. 1927 Cal. 372. 

^It is illegal to allow the investigating officer to 

give evidence that such and such persons during the in- 
vestigation gave him the names of the accused. {Camp- 
bell and Addison, //.) BAHADUR SiNGH v, EM- 
PEROR. 7 Lah. 264 = 8 L. L. J. 174 = 

27 P L. R. 379 = 27 Or. L. J. 803= 
95 I. 0. 467= A. I. R. 1926 Lah. 367. 

— S. 163— Assurance of amnesty. 

Not contrary to section. 

The local Government prosecutes offenders. There 
is no law that it must prosecute every offender, and it 
is well known that offenders do manage to conceal their 
misdeeds or that evidence is found insufficient. There 
is nothing to prevent the prosecuting authority irom 
refraining from prosecution. The discretion to refrain 
from instituting a prosecution in any particular case is 
inherent in the authority to which the Law has entrus- 
ted the power to institute a prosecution. It makes no 
difference to the competency of the witness if that as- 
surance of non-prosecuting is communicated before the 
witness makes any statement. The Local Government 
is quite entitled to give such an assurance or amnesty 
and it is also entitled to ratify what has already been 
done by the enquiring officer. Such an assurance there- 
fore in no way affects the competency of the witness to 
whom it is given, though it may affect the credibility of 
his evidence. Such an assurance is not contrary to 
163 and 343 of Or. P. Code. A. I. R. 1923 All. 91, 
Foil. {Prideaux, A./.C,) ANANT WaSUDEO CHANDE- 
KAR V. Emperor. 89 I. C. 1035 = 8 N. L. J. 138= 
26 Or. L. J. 1467= A.I.R. 1925 Nag. 313. 

— S. 163 — ^Retraction. 

Inference. 

The mere fact of the retraction of a confession is not 
in itself sufficient to make it appear that it was unlaw- 
fully induced. {Addison and Dalip Singh, //.) RAH- 
MAT V. Emperor. 113 1. C. 65=30 Or. L. J. 49 = 
11 L. L. J. 6= 11 A. I, r. R. 50 6. 

— S. 164. 

Applicability. 

Certificate. 

Confession and statement. 

Evidentiary value. 

Inquiry and Warning. 

Jurisdiction. 

Oral Statement. 

Procedure, 

Retraction. 

Time and place. 

Miscellaneous. 

—3. 164— Applicability. 

Where, in a case where sanction of the Local 

Government was necessary under S. 197 a confidential 
enquiry was made by an officer of the Criminal Investi- 
gation Department before such sanction was granted or 
before any enquiry was directed by the Magistrate and 
statements of witnesses were recorded at such enquiry 
by such officer and also before a Magistrate.; 


OR. P. CODE (1898), S. 164— Certificate 

Held, the statements recorded by the Criminal Inves- 
tigation Department Officer were not statements und er 
S. 162 nor were the statements recorded by the Magis- 
rate statements under S. 164. 19 Bom. 5l, Rel. on.. 
{Crump and Madgavkar, //.) EMPEROR v. Jehan- 
GiR . 106 I. C. 100 = 29 Bom. L. R. 996 = 

8 A. I. Or. R. 324 = 28 Or. L. J. 1012= 

A. I. R. 1927 Bom. 601. 

Calcutta police. 

Even though the police in Calcutta may not conduct 
their investigations in precise accordance with the pro- 
visions of Ch. XIV, to construe S. 164 which would 
exclude its utilization in Calcutta during the police in- 
vestigation at any time afterwards before the commence- 
ment of the enquiry or trial, is to read it in a somewhat 
strained and unnatural sense. A. I. R. 1925 Cal. 587 ; 
l5 Cal. 595 (F.B.), Dist. {Adami and Buckmll, //.) 
NILMADHAB CHAUDHURY v. EmPEROR. 

96 1. 0. 509 = 7 A. I. Or. R. 76=5 Pat. 171 = 

27 Or. Ii. J. 957 = A I. R. 1926 Pat. 279. 
Calctitia police. 

S. 164, Cr. P. Code, in spite of the alteration that 
it has undergone by the amendment introduced by Act 
XVIII of 1923 does not apply to the confessions re- 
corded in invest igat'ons conducted by the police in the 
town of Calcutta. {Mukerji, /.) EmpekOR v. 
PaNCHKARI DUTT. . 86 I. 0. 414 = 

52 Oal. 67 = 29 0. W. N, 300 = 
26 Or. L. J. 782 = A. I. R. 1925 Oal. 587. 
— S. 164— Certificate. 

Absence — Effect. 

When the Magistrate has complied with the provi- 
sions of S. 164, but has failed to append to the record 
the necessary certificate required by S. 164. S. 533 
comes into operation and on proof by the Magistrate 
tlrat he had complied with the provisions of S. 164, the 
record becomes admissible. S. 533 is by its terms confin- 
ed to confessions or statements recorded under S. 164 
or S. 364. After the Magistrate has been examined and 
the Court is satisfied that the statement was duly made 
it is the record of such a statement that has been made 
admissible by S. 533 and not the evidence of the Magis- 
trate about the terms of the statement. Case-law 
discussed. {Jai Lai and Currie, JJ.') JOG Rai v. 
Emperor. 1930 Or. 0. 682= A. I. R. 1930 Lab. 534. 

Presence of — Presumption. 

Where theie is no positive evidence that the precau- 
tions required by S. 164 were not taken and the certifi- 
cate required by sub-S. (3) is duly appended to the 
record of the confession, the presumption is that the 
precaution.s described in the section were duly takeni. 
The law does not anyvrhere state what or how many 
questions the Magistrate, who is about record a confes- 
sion, must make in order to satisfy himself in accor- 
dance with the directions in that section. A. I. R. 1922 
Lah. 237, Ref, {Zafar Ali and' Coldstream, //.) 
Majhi V. Emperor. 104 1. C. 247= 

28 Or. L, J. 807 = A. I. R. 1927 Lab. 682. 

' P resence of — Presumption. 

If, when a document is tendered in evidence at a trial 
purporting to be a confession of the accused, it is found 
to contain the memorandum required by S. 164 (3). a 
presumption arises under S. 80 of the Evidence Act that 
all the necessary formalities purporting to have been 
performed have in fact been performed and the docu- 
ment is admissible in evidence without further proof. 
{Broadway and Addtson, //.) PaRTAP SiNGH v. 
Emperor. 93 1.0. 978= 6 Lab. 415=7 L.L, J. 482= 
27 Or. L. J. 514= A. I. R. 1926 Lab. 606- 

Abseiue^or defect — Cure. 

If the said memorandum does not appear or is defec- 
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tive, the document is inadmissible unless the defects can 
be cured by the examination of the Magistrate who 
recorded it under S. 533. 

Where the memorandum at the foot of confession 
recorded does not conform with the form as laid down 
the defect is curable if it is of form and not of sub- 
stance. If as a matter of fact, the statement was duly 
recorded that is to say, after the required explanation 
had been given, but the Magistrate had failed to 
‘embody that fact in the certificate such a defect would 
be curable. If the explanation had no‘ been made the 
statement could not be held to have been ‘ duly made* 
and S. 533 cannot be appealed to. {Broadway and 
Addison, //.) PaRTAP SlNGH z/. EMPEROR. 

93 1. C. 978 = 6 Lali. 415=7 L. L. J. 482= 
27 Or. L. J. 614= A. I. R. 1925 Lah. 605. 
Sufjficient compliance^ 

Where the Magistrate 'who recorded the confession 
•did not sigh the certificate which is prescribed by the 
Code as now amended and signed the certificate which 
was in use under the old Code and where the accused 
was not asked if he made the statement voluntarily, but 
was asked the following question only: — “Are you pre- 
pared to make a statement of your own free will? * and 
where the record of the confession too did not show that 
the appellant was warned that he was not bound to 
make a confession and that if he did, it might be used 
in evidence against him; but where the Magistrate him- 
self was called as a witness and in his evidence, he said 
in clear terms, that he cautioned the accused, explaining 
to him that he was not bound to make any statement 
and that if he did so it might be used in evidence 
against him. 

Held, that the confession, as recorded, was admissi- 
ble in the case especially since the Magistrate had been 
examined and had shown that he had observed the pro- 
visions of the law. 9 Mad. 224; A.I.R. 1922 Lah. 237, 
Dist.; 2 Pat. L. T, 773, Foil. {Adami and Bucknill 
//.) Ramai ho v. Emperor. 84 1. 0. 458= 
3 Pat. 872 = 26 Or.L;J. 314= A. I. R. 1925 Pat. 191. 
Effect of. 

The certificate recorded by a Magistrate at the foot of 
confession is not conclusive and facts, leading the Court 
to think that the confession was not voluntary, can be 
proved. {Kanhniya Lai, J, C, and Daniels, A. J, C.) 
Nar Singh v. Emperor 73 1. 0. 267= 

26 0. 0. 229 = 24 Or. Ii. J. 661 = 
A. I. R. 1922 Oudh 302. 

Where there is no record that the Magistrate 

gave any warning to the accused before recording his 
confession, the confession so recorded is extremely 
defective. Prejudice that may be caused to the accused 
persons by such a record cannot be exaggerated. But 
defects of this character can be remedied under S. 533. 
<{Jwtla Prasad ^ and Sultan Ahmad, //.) MAKSUD 
ALI V, Emperor. 60 I. 0. 66 =2 P, L. T. 773= 
22 Or. L. J. 200 = A. I. R. 1921 Pat. 337. 
— S. 164~Oonfessloii and Statement. 

Accused should not be allowed sufficient time for 

reflection. 

There is nothing to show that warning should be 
given to the accused immediately before the confession’ 
is recorded or that it should be repeated again just be- 
fore the prisoner’s arrival before the Magistrate. 
Where the Magistrate allows the accused seven hours 
to think over the question and to decide whether he 
would make a confession or not and then records the 
■confession, such recording is proper. {Percit/al, J, C, 
and Rnpchand, A, J, Cf) DUR MaHOMED 
Emperor. 1930 Cr. O, 1142= 

A. I. E. 1939 Stad 395. 


CR. P. CODE ^1898), S. 164 — Evidentiary value. 


Accused pointing places of incidents — Hotes by 

Magistrate at the time not a confessional statement. 

Notes made by Magistrate while the accused pointed 
out several places to him could not be treated as evi- 
dence of confession of the accused to the Magistrate. 
The notes do not purport to be a record of the confes- 
sional statement by the approver or the other arrested 
persons, nor do they pretend to comply in any way with 
the provisions of S. 164. They are not in the form of 
questions and answers nor do they record even in a 
narrative from what each individual accused is supposed 
to have stated to the Magistrate. It is not mentioned 
in the notes nor is it deposed to orally by the Magistrate 
that when an accused was brought before him, he 
satisfied himself that the former was going to make a 
statement voluntarily, nor vras any attempt made to ex- 
plain to him that his statement might be used as evi- 
dence against him. They were no more than a record 
of the proceedings of the Magistrate during the investi- 
gation and could not be admitted in evidence as a record 
of a confessional statement made by the accused (Tek- 
chand, J,) BaGHET SinGH v. EMPEROR 
121 1. 0. 497 = 1929 Cr. C. 426 = 31 Cr. L. J. 269 = 

A I. R. 1929 XiQiIl. 794. 

As regards the necessity for recording statements 

in manner provided by S. 164, no distinction can be 
drawn between a statement made by an accused person 
and a confession made by him. 8 C. W. N. 22 &nd 45 
Cal. 557, Foil. {Teunonand Ghose, /J,) Emperor 
V. Lalit Mohan. 62 I. 0. 678 = 25 C. W. N. 788= 
22 Cr. L. J. 662= A. I. R. 1921 Cal. 111. 
— S, 164— Evidentiary value. 

A statement made under S. 164 behind the back 

of the accused cannot be properly used as evidence 
against him. The only object in recording such state- 
ment is to obtain a hold over the witness. 17 o. C 
363, Foil. {Baza and Pullan, JJ,) MannIc^. Em^ 
PEROR. 7 O. W. H. 736=1930 Or. C. 946= 

A. I. R. 1930 Oudfi 406 

B^raminaUon of Magistrate^Subsequent examu 

natioti of witnesses. 


An honorary Magistrate who had recorded a state- 
ment of a witness under S. 164 was examined as the 
very first witness to prove the statement before the 
witness himself was examined, with a view that the 
aforesaid witness would resile from part of the state- 
ment so recorded to save one of the accused. 

Held, that this should not have been permitted. The 
statement could only be recorded in evidence for certain 
limited purposes and only after examining that aforesaid 
witness. {Wild, J. C, and Rupchand, A J 
Mahomad Khan v. Emperor. 1930 cr. d. ii46= 

^ R- 1930 Sind 308. 

Previous statements used for disci-edititigthe evi. 

dence of witness cannot be used as substantive evidenr^ 
34 Cal. 129 (P.C.) Ref. 26 Mad. 19j; and 17 O. c7563 
Foil. {Walsh and Kendall, /J.) BiSHEN DaoT 

Emperor. 106 1 . c. 677= 8. L. e. a. Cr i 3 o= 
8 A. I. Cr. E. 287=26 A. li. J,' 994 = 
28 Cr. I,. J. 965= A. I. E. 1927 All. 705. 

—Statements of witnesses recorded under S. 164 

Cr. P. Code, cannot be used for thd purpose of con- 
tradicting the statements of other witnesses made at the 
trial. {Harrison and /ailal, //,) Ha’RI Ram z/. EM- 
PEROR. 89 I. C. 897= 26 Cr. L. S, 

^ , A.I.E, 1926 Lali. 122 

:rSel f -exculpatory statemefits of accused. 

The word “statement” in S. 164, Cr- P Code is 
not limited to a statement by a witness but includes th^ 
made Tsy an accnsed and not - afeounting to a confes£oo 
Where the ''statemBnts of a somewhat indrimi! 
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nating nature, are self-exculpatory and were duly record- 
ed in accordance with the provisions of S. 164, they 
can be rightly admitted in evidence. 2 C. W. N. 702, 
Dist., 1922 Cal. 342, Foil. ^Newbould and B. 
Ghose, //.) Abdul Rahim Emflror. 

881. 0.1055 = 410. L.J 474= 
26 Or. L. J. 1279= A I. B. 1925 Cal. 926. 

■ Where an accused person makes a statement be- 

fore a Magistrate under S. 164 of the Cr. P. Code and the 
statement is not a concession but is of an exculpatory 
character, It is not admissible in evidence in favour of 
the accused but is admissible against him as evidential 
of a fact relative to the prosecution story. {^Bucknill 
and Ross, //.) GOLAM MOHAMMAD EMPEROR. 

861.0. 814 = 4 Pat. 327=6 P. L. T. 598 = 
3 Pat. L.B. Or 175 = 26 Or. L. J. 878 = 
A. L B. 1925 Pat. 536. 

A statement recorded by any Magistrate in the 

course of a police investigation under S. 164 is not evi- 
dence in a stage of a judicial proceeding within the 
meaning of S. 193, 1.P.Code, Expl. 2. 18 Bom. 377 F.B., 
Overruled; 11 Bom. 659 and 22 All. 119, Appr. {Macleod, 
C.J., Shah, Fawcett and Setalvad, //.) PURSHOTTAM 
ISHVAR AMIN V. Emperor. 60 I. 0. 593= 

45 Bom 834= 23 Bom. L. R. 1 = 
22 Or. Ii. J. 241= A. I. B. 1921 Bom. 3 (F. B.). 
— S. 164— Inquiry and warning. 

L imits of questioning. 

In recording confessions under S. 164, the Magistrate 
should merely record such confessions or statement as 
the accused might desire to make. It is no part of his 
duty to ask questions in detail on matters already with- 
in the Magistrate’s knowledge and endeavour to re- 
concile the statements of the accused with other co- 
accused. But if the statement contains any real 
ambiguity it is the duty of the Magistrate with great 
caution and exercising great discretion to question the 
accused in order to eliminate the ambiguity and give 
him a chance to make his statement intelligible. (^Boys 
and Young, //.) ABDUL JAUL KHAN v. EMPEROR. 

1930 A. Ii. J 1105=1930 Or. 0, 1002= 
A.I.R. 1930 AU. 746. 
— ’-- M adras rules — Form of questions. 

Where the Magistrate, before recording a confession 
asked the accused : “Do you understand that you are 
at liberty to make a confession or not as you like, and 
are you aware that there is no necessity or compulsion 
on you to make any such statement or confession which 
may be used in evidence against you 

Held ; that the question satisfied the spirit of R, 196 
(2), The specimens of questions suggested in the 
Criminal Rules of Practice seem to be leading questions 
suggestmg torture or other ill-treatment by the police, 
and it seems to be undesirable to put such questions in 
the form mentioned in the rule. The whole object and 
policy of R. 196 is that a Magistrate should satisfy 
himself that there is no compulsion by the police or ! 
ill-treatment so as to raise the suspicion that the state- 
ment of the accused is not a voluntary statement, and I 
so long as the spirit of the rule is satisfied it is 
undesirable that questions should be put in this form 
showing a total want of trust in the police. {Ramesam 
and Jackson, JJ.) KUPPATHAN v. EmPEROR. 

1051. C. 667=1927 M. W.N. 824= 
28 Or. L. J. 965=9 A. X. Or. R. 148= 
A. I. R. 1927 Mad 974 = 63 M. L. X. 739. 
* - ' ' "E lucidation and not cross-examination. 

It^ W'ould be going much too far to say that a 
magistrate recording a statement or a confession under 
S. 164 cannot and i^ould not ask a single question of 
the deponent. But it is, equally certain that his position 


OR. P. CODE (1898), S. 164— Inquiry and war- 
ning. 

when recording such statement or confession, is merely 
that of a recording magistrate, and that he is in no 
sense enquiring into the case, and that he is in no sense 
an investigating officer. Such statements and confes- 
sions made to a police-officer are not regarded as being 
made in circumstances which justify a Couit under 
Oldinary circumstances, in relying upon the record of 
them, and they cannot be ordinarily put in evidence. 
But it is desirable that if a witness is really willing to 
make a statement, or a guilty person is really willing to 
make a confession, a record of that should be made in 
such circumstances as may make it reasonably safe to 
rely upon it. A magistrate would be justified in, and 
ought, in the ordinary performance of his duties, to 
clear up any matter which is ambiguous on the face of 
the statement, but he is holly unjustified in extracting 
by questions from the deponent, facts which the de- 
ponent has not spoken to in his Couit and facts of 
which the magistrate himself would only be aware of 
because he has been supplied with some copy of a state- 
ment which somebody else alleges the deponent has 
made and is willing to make again before the 
magistrate, or unless he is prompted by somebody who 
is aware of such facts. Everything must depend on the 
nature of the questioning and the object of it, and the 
mere fact that an answer was elicited by a question 
does not make the proceedings improper, or the state- 
ment inadmissible as a confession. Under S. 164 the 
magisi*rate is bound to record every question that he 
asked. It is of great importance that this provision of 
the law should be obeyed, otherwise it may be impos- 
sible to tell how far a witness voluntarily deposes to a 
matter, and how far it was extracted from him by 
questioning even in the nature of cross-examination. 
{Boys and Banerii, JJ.) HASAN ALI v. KlNG- 
EmperOR. 23 A,Ii. J. 719 = 6 Ij.B A.. Cr. 137 = 

26 Cr.Ii.J. 1209 = 88 I.O. 729= A. I. R 1926 All. 22. 
Requirements as to. 

The only warning the magistrate recording confession 
gave to the accused was whether the accused was wul- 
Hng to make a voluntary confession and that if he made 
a confession that might be used against him. He did 
not appear to have informed the accused that he was a 
magistrate and he did not put to the accused questions 
in order to find out whether the confession which the 
accused was about to make was a voluntary one or not. 

Held : the defects in the manner of recording the 
confession made it inadmissible. {Chotzner and 
Mukerji, JJ.) EMPEROR v. GaRIB HaRI. 

27 Or. L. J. 621=30 C.W.N. 464= 94 1. 0. 366 = 
A. I. R. 1926 Cal. 742. 

It is sufficient compliance with the law if the 

accused when asked whether he wishes to make a state- 
ment voluntarily, replies that he does, then he is warned 
that any statement he might make would be used as 
evidence against him and even then he replies that he 
is willing to make a statement. {Adamf and Bucknill, 
JJ.) nilmadhab Chaudhury V. Emperor. 

7 A. I. Cr. R. 75=6 Fat. 171 = 27 Or. L. J. 967=, 
96 I. C. 609= A. I. R. 1926 Fat. 279. 

Where theje is nothing to show that the accused 

was told that he need not make a confession and that 
if he did so it might be used as evidence against him, 
his confession is inadmissible in evidence. {Scott 
Smith and Fforde, JJ.) BaHAWALA v. CROWN, 

88 1. 0. 854= 6 Lah. 183=26 P. L. E. 331= 
26 Or. L. J. 1238= A. I. R. 1926 Lah. 432. 

^The principal requiremient introduced by the 

Amending Act in S. 164 is that a Ma^strate before 
recording any confession should explain to the person 
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making it that he is not bound to make a confession, 
and that if he does so it may be used in evidence 
against him. The confession becomes inadmissible if 
this essential requirement is not complied with. 
(Le Rossi gnol and Ffotde, JJ.) Mt. RaO z/. CROWN. 
88 I. 0. 599 = 7 L. L. J. 170 = 26 Or. L. J. 1175= 
26 P. L. R. 173 = A. I, R. 1925 Lab. 367. 

-V oluntary character — Essential, 

Section 164 makes it imperative for a magistrate 
before recording a confession made to him in the course 
of a Police investigation to question the person making 
it as to whether he is making it voluntarily and where 
this is not done a confession is not admissible in evi- 
dence. When considering a confession recorded during 
the course of a Police investigation and which is subse- 
quently retracted the Court must reach a definite con- 
clusion that it is voluntarily made, before it is admit- 
ted in evidence. If the Court has any doubt on the 
point it should give the benefit of the doubt to the 
accused person. 

Where while in Police custody, the accused made a 
confession on being questioned by the Court In<5pector 
who immediately produced him before a Magistrate 
who proceeded to record the confession in the presence 
of the Court Inspector and after recording it remanded 
the accused to Police custody. 

Held, that it would he most unsafe to hold that the 
confession was made voluntarily and that, therefore, 
it was not admissible against the accused. 1922 Lah. 
237, Foil. {Scott-Smith and Zafar AH, //.) NEKI v. 
Emperor. 76 1, o. 180= 25 Or. I*. J . 116 = 

A. I. R. 1924 Iiah. 624. 

Where before recording the confession the 

Magistrate, although he stated that he was satisfied 
that the confessions were made voluntarily, failed to 
question the confessants whether they were making a 
voluntary statement. 

Held, that provisions of S. 164 are not complied 
with and the confessions are therefore not admissible. 
2 Lah. 325, Foil. {Skadi Lai, C, J. and LeRossignol, 
A) KHUSHi Muhammad v. The crown. 

81 1. 0. 627=6 L. L J. 166 = 25 Or. L. J. 979 = 
A.I. R. 1924 Lah. 481. 

^ R eal caution must be given. 

Confessing accused are almost invariably unarmed 
beforehand of the necessary cautions, and are given to 
understand that if they do not reply satisfactorily to 
the questions that will be put to them, their statements 
will not be accepted ; but this is not proper. (jVazir 
Hasan and Cuming, A. J. Cs^ MAH.A,DE0 v. KING- 
Emperor. lO O. L. J. 280= A. I. R. 1924 Oudh 65. 
— S. 164— Jurisdiction. 

Where an investigation was being held by the 

Burdwan Police but the accused w^ arrested at Cal- 
cutta by Calcutta police, 

Held, that the arrest of the accused and his produc- 
tion before the Magistrate in Calcutta must be consider- 
ed as something done in the course of that investiga- 
tion and not apart and quite detached trom the inves- 
tigation that was being held at Burdwan, {jCkotzner 
and Mukerji, JJ.) EMPEROR v. GaRIB HaRI. 

27 Or. L. J. 621 = 30 O, W. N. 454= 94 L 0. 386 = 
A. I. R. 1926 Cal. 742. 

’^ ’"Native States. 

Magistrate of Native State recording the explanation 
of an accused for the purpose of the Extradition Rules 
of that State is not recording the statement of an ac- 
cused person in the course of an investigation under 
Chapter XIV of the Cr, P. C. {Cr%mpi /.). EM- 
PEROR ©. ANANDRAO Ganoaram. : , 


OR. P. COPE (1898), S. 164— Procedure. 

89 I. 0. 1046 = 27 Bom. L. R, 1034=49 Bom. 642 = 
26 Or. L. J. 1478 = A. I. R. 1925 Bom. 529. 
— S. 164 —Oral statement. 

— — Can proze cofifession. 

A confession or an incriminating statement made in 
the presence of a Magistrate by an accused person while 
in police custody who is not produced before the Magis- 
trate with a view to record his confession can be pro- 
ved by oral testimony of the Magistrate when it has 
not been reduced to writing. In absence of any provi- 
sion of law making it obligatory on the part of a Mag'S- 
ti ate to record a confession it is not a matter required 
by law to be reduced to the form of a document. {Jai 
Lai and Currie, JJ.) JOG RAJ v. EMPEROR. 

1930 Or. 0. 682= A I. R. 1930 Lah. 534. 
Magistrate can prove. 

Any Magistrate is competent to hold a test identifica- 
tion and if he is not empowered to deal with the matter 
under enquiry he can prove the statement made before 
him under the provisions of S. l57, Evidence Act, 
S, 164, Cr.P.C., covers the case where a Magistrate acts 
under this section and records a statement made to him, 
{Choizner and Gregory, JJ.) SaMIUDDIN ». EM 
PEROR. 32 C. W. N. 616 = 10 a. I. Or. R. 223 = 

29 Or. L. J. 497 = 109 I. 0. 226 = 
A. I. R. 1928 Oal. 600. 
^Admi ssi bihty — Procedure . 

S. 364, Cr. P.C. makes it obligatory upon the Magis- 
trate who examines a person as an accused, to record 
the whole of the question.s put to him and answers given 
I by him. But statements whether in the nature of 
information given by witnesses about a crime or ad- 
missions by^ persons who have taken part in a crime, 
if made during the course of an investigation but before 
the commencement of trial or inquiry are governed by 
S. 164, which permits but does not compel the Magis 
trate to record the same. Oral evidence of a Magis- 
trate 'who watches investigation conducted by the police 
under instructions given to him under S. 159, Cr. P. C. 
and who did not himself make any independent inquiry 
or record any statements from the available witnesses are 
admissible to prove that the accused confessed the crime 
to him though the statement was not recorded under 
S. l64. (^Spencer and JCumaraswami Sastri, JJ.) TaN- 
GEDUPALLE Pepda OBIGAPU V. Pullassi Pedda. 

45 Mad. 230=30 M. L. T. 107 = 23 Or, L. J. 680 = 
’691. 0. 264 = 14 M. L. W. 642= 
1921 M. W, N. 779= A. L R. 1922 Mad. 40 = 

42M. L. J. 37. 

— S. 164— Procedure, 

Confession after challan was returned to police. 

The Police produced an accused under S. 302, 1. P.C 
before a Magistrate on 1st September with a view to 
his committal to Sessions. The Magistrate adjoumqd 
the case to 2nd September in order to give opportunity 
to the accused to engage a counsel. On 2nd September 
however, the case was not taken by the Magistrate and 
the police took back the challan alleging that it was 
incomplete but on the same day a statement under 
S. 164 was recorded by the Magistrate* in which the 
accused made full confession of his guilt. Later on, at 
the dose of the prosecution case, the accused retracted 
his confession alleging that the same had been made 
under promise of pardon. 

Held^ that the confession could not be used against 
the prisoner. There was no law which authorized the 
Magistrate to return the challan after he had taken 
cnognizance of the case. The course adopted by the police 
in*taking back the challan illegal as well as unfair 
to ,tbe accused and the ^fe^ic^ could be ruled out for 
t^at rf^on alone. , Bhide, JJ.) 
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OR. P. CODE (1898), S. 164~Procedure. 

1 WAN V. Emperor. 123 1. 0. 640—31 Or. L. jr. 533 = 
1930 Or. 0. 558 = A. I. R. 1930 Lah. 454. 
-S. 533 — Not strictly comphed with—Ctire, 

Even it a statement be not recorded strictly in con- 
iormity with S. 164 so long as the Magistrate purports 
to have recorded it under that section, and even after 
the statement has been received in evidence, S. 533 can 
be resorted to and evidence taken that an accused person 
•duly made the statement recorded. S. 533 plainly pro- 
vides that notwithstanding anything contained in S. 91, 
Evidence Act, such statement shall be admitted, if the 
error has not injured the accused as to his defence on 
the merits. 18 Cal. 549; 21 Bom 495; and 32 Cal. 
550, Rel; 9 Mad. 224, Dist.; 17 Cal. 862 Diss. from. 
-{^Maung Ba and Brown^ JJ^ Ba YiN z/. EMPEROR. 

121 1. C. 782=7 Rang. 759 = 31 Or. L. J. 297= 
1930 Or. 0. 245= A. I. R. 1930 Rang. 53. 
Different language. 

Omission to record confession in the language used 
"by the accused may be over-looked if he has not injured 
“the accused in his defence. 7 I. K. 1899 Cr, Foil. 
(.Harrison and Agha "Haidar. JJ,') NaWAB v. Em- 
PEROR. 100 I. C. 821= 28 Or. L. J. 341= 

7 A. I. 0. R. 562= A. I. R. 1927 Lah. 286. 

-The provisions of S. 164 (3) render it incumbent 

•on a Magistrate who is called on to record a confession 
to explain to the person who is to make it that he is not 
bound to make a confession at all, and that if he does 
•so it may be used as evidence against him. Further 
the Magistrate should only recoid the confession if upon 
examination of the person making it, he has reason to 
believe that it will be made voluntarily. (^Broadway and 
Addison, JJ,) PaRTAP SiNGH v. EMPEROR. 

93 1. 0 978 = 6 Lah. 416=7 L. L. J. 482 = 
27 Cr. Ii. J. 614= A. I. R. 1926 Lah. 605. 

Seljexculpatory statement. 

Where the statement made by one of the accused per- 
sons previous to the trial before another Magistrate was 
■not a confession but was in the nature of an exculpatory 
statement, and the procedure prescribed in S. 164 of 
the Cr. P. Code, was not followed. 

Held, that the statement was not admissible in evi- 
dence against the other accused. {Scott Smith, /,) 
Patan Singh v. Emperor. 86 I.O. 219 = 

7 L. L. J. 39 = 26 Or. L, J. 731 = 

, A. I. R. 1926 LaJl. 334. 
^The statement recorded by a Magistrate is admis- 
sible in evidence under S. 164 whether taken on solemn 
affirmation or rot. {Kincaid, J, C, and Aston, A, /. <7.) 
Bahadur JVaiad Rang KhavSkheli v. Emperor. 

88 1. 0. 7= 19 S. L. R. 71= 26 Or. L. J. 1663= 
A. I. B. 1926 Sind 289. 

— S. 164— Retraction. 

Just before certificate. 

A Magistrate complying with necessary formalities 
recorded the statement of the accused and had the neces 
sary thumb mark affixed on it on his admitting its cor- 
rectness. He then proceeded to append his certificate 
and while the certificate was being written, the accused 
'Stated that the statement was made at the instance of 
•police. On his persisting in that statement he recorded 
further statement on which the accused clearly stated 
that the statement Xvas made at the instance of police. 

Held, that the accused must be regarded as having 
made no confession inasmuch as although statement had 
been recorded fully and correctness admitted, the requi- 
reinents of S. 164 had not been fully complied with by 
Magistrate before the accused resiled. {Broadway a^d 
Agha Haidar, //.) ARJaN SinGH v EmPEROR. 

Xl9 1, 0. 325=30 P. L. R. 646 = 30 Or. L. Z 1046 = 
1930 Cir.C. 289^11 106^= A JJR. 1930 1.ab. 257, 


CR. P. CODE (1898), S. 164— Miscellaneous. 

— ’^ « yaliie of confession. 

That a confession, having been retracted, cannot be 
acted upon without material corroboration, is not an 
absolute rule. If the reasons given by an accused person 
for having made a confession, wrhich he subsequently 
withdraws, are, on the face of them, false, it is not 
apparent why that confession should not be acted on, as 
it stands and without any further corroboration. {Waller 
and Cornish, JJ.) KeSAVA PILLAI v, EMPEROR. 

1929 Cr. C. 485 = 30 M. L. W. 642 = 
2 M. Cr. C. 298 = 1929 M. W. N. 901 = 
A. I. R. 1929 Mad. 837 = 57 M. L. J. 681. 

A retracted confession cannot be given any 

weight, unless it is well corroborated by reliable evi- 
dence. {Adami and Buckmll, JJ.) RaMAI HO v. 
Emperor. 84 I. C. 458 = 3 Pat. 872= 

26 Cr. Ii. J. 314 = A. I. B. 1925 Pat. 191. 
What amounts to. 

One witness had stated that the appellant was beaten 
before he told the Police what had happened, and the 
Magistrate stated that the appellant was returned to the 
Police after making his confession. Further there w'eie 
details in the confession which conflicted with the evi- 
dence for the prosecution. The confession had been 
retracted on the first possible occasion. 

Held, it was not genuine and it is of no value as 
evidence against the appellant (Shadi Lai, C. J. and 
Campbell, J.) HaRPHUL v. The CrOWN. 

75 I. 0. 762= 25 Cr. L. J. 58= 
A. I. E. 1923 Lah. 429. 

■ When sufficient for conviction. 

A confession made and retracted must always be open 
to some suspicion. But it is sufficient for a conviction, 
if the Courtis satisfied that it was voluntarily made and 
true. The credibility of such a confession in each case 
is a matter for the Court to decide, according to cir- 
cumstances of each particular case. 8 W. R 40 Cr.; 22 
Cal. 164, Followed. {Das and Adami, JJ.) BeHARI 
Adraki V. Emperor. 60 1.0.789= 

3 P. L. T. 98= 22 Cr. L. J. 293= 
A. I. R. 1922 Pat. 492. 

— S. 164—Tiine and place. 

It is a question whether a confession under 

S. 164 can be recorded by a Magistrate after a case 
has been sent to him for inquiry. {Jai Lai and'Bkide, 
JJ.) pahlawan w. Emperor. 1930 Cr. 0. 558 = 

123 I.C. 540 = 31 Or. L. J. 533= 
A. I. R. 1930 Lah. 454. 

^' " - H oliday — Any place. 

There is no provision of law which forbids a Magis- 
trate from recording a confession on a Sunday or any 
other holiday and at a place other than the Court- 
House. {Tek Ckand and Fforde, JJ.) KhaNUN v. 
Emperor. 11 L. L. J. 461 = 1930 Cr. 0. 179= 

125 I.C. 49= 31 Or. L.J. 759= A.I.R. 1930 Lah. 171. 

The Code itself contains no provisions as to the 

confession being made in open Court. (Adami and 
Bucknill, JJ.) NILMADHAB CHAUDHURY 7j. EM- 
PEROR. 96 I. 0. 509 =7 A. I. Cr, R, 76= 

6 Pat. 171=27 Cr. L. J. 967 = A.LR. 1926 Pat. 279 
— S. 164 — ^Miscellaneous. 

'-Copies. 

The order of the Magistrate refusing to grant copies 
of the statements recorded under S. 164 of such witnes- 
ses as were to appear at the trial,- is wrong. 30 Mad. 
466; A. I. R. 1925 Lah, 60S and A. I. R. 1926 Lah. 
122, Dist. {Skemp, J.') GhULAM NABI v. EMPEROR. 

117 1. C. 377= 30 Or. Ii. J. 760= 
A. L B 1929 Lab. 429. 

•A was charged of murder. Before p<^ice investiga- 
tion had been concluded, an incomplete challan was plac- 
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vOE. P. CODE (1898), S. 164— MisceUaneous. 

^ed before the committing Magistrate who, after recording 
the evidence of some witnesses, examined the prisoner 
under S. 342, wherein A admitted his participation in 
assault. But when he was again examined he denied 
having committed the murder and attributed his pre- 
vious statement to a promise of pardon by the police 
and also to the ill-treatment by the investigation officer. 
It was found that the incomplete challan w’as produced 
with the object of avoiding mandatory provisions of 
S. 164. 

Held, that an attempt by the police to get over the 
mandatory provisions of S. 164 must be deprecated and 
such a confession must be excluded from consideration. 
'{^Shadi Lai, C. /. Coldstream, J.) SULLAH v. EM- 
PEROR. 110 I. 0. 329 = 29 P. L. R. 388 - 

10 L. L. jr. 311= 10 A. I. Or. B. 508 = 
29 Or, L. J. 697= A. I. R. 1928 Lah. 724. 
Presidency Magistrate's Powers. 

The change by amendment of 1923 is made to allow 
a Presidency Magistrate to record a confession in the 
course of police investigation. Although S. 1 bars the 
application of the Code to the police it does not bar an 
application of the Code to a Magistrate or any Magist- 
rate not being a police officer. {Adami and Buckmll, 
JJ.) NJLMADHAB CHAUDHURY e/. EMPEROR. 

7 A. I. Or. R.75 = 5 Pat. 171 = 27 Cr.L. J. 957= 
96 I. O. 509 = A. I. R. 1926 Pat. 279. 
— iii. 165— Copies. 

Refusal illegal. 

The order directing an application for copies under 
S. 165 (5) to be filed is tantamount to refusing to grant 
the copies. Such an order cannot be treated as an extra 
judicial order, and being actually in disregard of the 
specific provisions of the law is illegal and can be set 
aside under S. 435.. {Sulaiman, Ag. C. J.) ChuRa- 
mani Chaturvedi V. Emperor. 110 1, 0. 216= 
26 A. L. J. 703 = 29 Or. Ii, J. 663 = 
9 Ii. R. A. Or. 84=9 A. I. Or. R. 636 = 
A.I. R. 1928 AU. 402. 

— S. 165— General search. 

' M eaning — P ewers of. 

Section 165 does not give any authority for the 
general search of the stolen property but only for specifii- 
ed stolen articles. A general search means a search not 
in respect of specific documents or things which the 
officer considered were necessary or desirable for the 
purpose of the investigation in hand but a roving 
enquiry for the purpose of discovering documents or 
things which might involve persons in criminal liability, 
'{(Cuming and Page, JJ.) PareSH ChaNDRA SeN v, 
JOGENDRA Nath. 27 Or. L. J. 1195= 

97 1. C. 955= A. I. R. 1927 Oal. 93. 
— S. 166— Intention. 

— The new provision of Cl. (5) of S. 165 is inten- 
ded as an extra safeguard to protect individuals against 
general or roving searches, and so it is essential that a 
police officer conducting a search under S. 165 or 166 
should send forthwith to the nearest Magistrate copies 
of the record that he has prepared before undertaking 
the search. (JVewdould and B. B. Gkose, JJf) LaJU 
Mea V. Emperor. ' 43 0. L. J. 184= 

27 Or. Ii. j. 542= 93 1. 0. 1038 = 
A. I. R, 1926 Oal. 663. 

— S. 166— Legality. 

- 'Specific articles. 

Where a Police Officer searches a house for stolen 
articles for which a particular list is given to him, he is 
making a search for specific article and his action is not 
illegal, ' (JCuming and Page y JJ.) PaRESH CtojNlokA 
sm V. }0GEN!i!^a NAiSii:. ^ ^^7 Or. L. J. 1196= 

Cr. D,— 23 


OR. P. CODE (1898), S. 167-rBowers of .Magis- 
trate. 

Specific documents. 

Per Page, J . — A Police Officer is entitled to search 
even for specific documents or things in the house of a 
person accused of a crime. 38 Cal. 304, Diss from. 
\Cuming and Page, JJ.) PARESH CHANDRA v. 
JOGENDRA Nath. 27 Cr.L. J. 1195= 

97 I. 0. 965 = A. I. R. 1927 Oal. 93. 

— S. 166 — Scope. 

^Not imperative. 

The provisions of Cl. (4) of S. 165 are not imperative, 
but they apply to a search by the police, the provisions 
of Ss. 102 and 103, Cr. P. Code, so far as may be. 
{Dalai, J.) SHIAM LaL z . EMPEROR. 

8 A. I. Or. R. 7 = 8 L. R. A. Cr. 92= 
28 Or. L. J. 652= 103 I. 0. 108= 
A. I. B. 1927 All. 516. 

S. 165 not only authorises a police-officer to make 

a search for what is stolen and believed to be stolen 
property but also permits a search for anything necessary 
for the purposes of an investigation into any offence. 
{Boys and Askivorih, JJ.) EMPEROR v. PaRAM 
SUKH. 23 A. L. J. 1037= 6 L. R. A, Or. 173= 
27 Cr L. J. 11 = 91 1. 0. 43= A. I. B. 1926 All. 147. 
— S. 167 — Legal advice to accused. 

Proceedings before a Magistrate under S. 167 

fall within the provisions of S. 340. It is in the interests 
of justice that an accused person should have access to 
legal advice even while he is in police custody during the 
course of an investigation. An interview with the legal 
adviser should not therefore be refused to a prisoner 
who is remanded to police custody under S. 167, 
{Bhide, /.) SUNDAR SiNGH V. EMPEROR. 

1930 Or. 0. 1041 = 31 P L. R, 780= 
A. I. B. 1930 Lah. 945. 
— S. 167— Magistrate’s functions. 

•Judicial, 

A Magistrate acting under S. 167 has to weigh 
evidence to decide whether the prisoner should be 
detained in custody or not. Weighing of such evidence 
is essentially a judicial function. A Magistrate acting 
under S. 167 cannot therefore be said to be acting in 
executive capacity. {Bhtde, J.) SundaR SiNGH v. 
Emperor 1930 Or. 0. 1041 = 31 P, L. R. 780 = 
A. I. R. 1930 Lah. 945. 

— S. 167— Object. 

— —^Intention of I^egislature is that accused should be 
brought before Magistrate competent to try or commit, 
with least delay. {Mookerfee and Chatterfee, JJ.) 
Nagendra Nath Chakrabarthi v . Emperor. 

81 1. 0. 220 = 26 Or. L. J. 732 = 61 Oal, 402 = 
38 O. L. J. 388= A. I R. 1924 Cal. 476. 
— S. 167— Powers of Magistrate. 

' D etention, 

Where a Magistrate receives a complaint he should 
either himself examine one dr more complainants arid 
take action under S. 202, or if he is taking action on 
his own knowledge, he should transfer the proceedings 
completely to another Magistrate so that that Magistrate 
may proceed to enquiry or trial aftfet recording the state- 
ment of the complainant. It is also open to him to make 
report to police who can take action iMder S. 167. But 
so far as ‘ dan be gathered from provisions of the Code a 
Magistrate has not the powers 'Ofa police oiffibjSr to 
investigate and keep an accused person in custody for 
the purposes of such investigation ; custody ,can only, 
follow wh^re definite chairge has been made and com- 
plainant has been examined. {Dalai, /,) Anand 
BEI5AKI EmpB 3^, ' 11 li.R. A. Or. 33^ 

A.I1.X te6=l&39»t»r0. wt:=1930 J1.L. 

i ^ u 1 M 
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OB.P. COPE (1898), 

— S. 167— Procedure. 

On the expiry of the period of l5 day& allowed 

under Ss. 61 and 167 the police must either release the 
accused under S. 167, security being taken if required or 
the Magistrate must take cognizance on a report under 
S. l73 if the report according to the Magistiale makes 
out a prima facte case or the Magistrate must 
release him {Greaves and Fanton^ //.) BHOLANATH | 
Das V. Emperor. 83 1. 0. 628=28 0. W. N. 490 = 
26 Or. L. J. 68= A. I. R. 1924 Cal. 614. ; 
— S. 167— Remand to police custody. i 

Principle gcfverntng. | 

Remands to police custody ought not to be gi-anted | 
except in cases of real necessity and even then the period t 
should be fixed with due regard to the reasonable require- 
ments of the case. When a remand to police custody 
is granted under S. 167, Cr. P. C., reasons must clearly 
be stated in the order as required by sub- S. (3) of that 
section. {Bkide, /.) DHRUV DeV v. EmperOR. 

31 P. I». R. 693. 

— S. 170— Private complaint. 

No bar to police prosecution. 

The mere fact that a private compl aint is filed in a , 
Court and the Magistrate takes cognizance of the private 
complaint does not and cannot deter the police from 
enquiring into the offences which have been committed 
and which come to their knowledge not from the complai- 
nant party but on information w’hich they secure in the 
course of their duty from other persons. A charge-sheet 
then framed by the police is proper and the mere fact 
that there was a private complaint does nof take away 
the rights of the police to conduct the prosecution. 
(Dezadoss, /,) S. ViJayaraGHAVa CHARIAR 
Emperor. 114 1. 0. 365 = l Mad Or. C. 341 = 
30 Cr. L. O'. 326 = A. I. B. 1928 Mad. 1268. 
— S. 172— Admissibility. 

" ■ ""L ist of stolen property — Map prepared by police. 

A list of stolen property handed to a Police Officer in 
the course of investigation is not admissible in evidence 
and should not be placed before the jury. The admission 
of such a list however would not of itself vitiate the trial 
unless it is shown that the accused have been prejudiced 
by such admission. Where the names of certain persons 
are sent to the Police as being the names of those who 
are suspected of being concerned in the commission of 
an offence and the evidence of the person who supplied 
these names to the Police is challenged in Court, the list 
of names supplied by him is admissible in evidence to 
corroborate his statement. A map -which contains upon 
it certain things which must have boen supplied to the 
Police Officer by some person should not be admitted 
unless there had been the evidence of the person as to 
what he said to the officer and the evidence of , the Police 
Officer as to what the person told him. {Greaves and 
Panton, jjf) KaLIA v. EmpeROR. 86 1. 0. 723= 
26 Or. L. J. 679= A. I. R. 1925 Cal. 959. 
— S. 172— Applicability. 

Ss. 162 and 172 do not apply to Calcutta Police. 

{Suhrawardy, /.) PaNCHANAN MUKHERJEE v. Em- 
PEROR. 116 I. C. 160 = 33 0, W. W. 203= 

30 Or. I*. J. 577=12 A. I. Or. R. 448= 
A. I. E. 1929 Cal. 257. 

^ Calcutta police. 

Where a diary is prepared under S. 47 {a) of the 
Calcutte Suburban Police Act no privilege attaches to 
it and $ 172 has no application and therefore the accused 
person would be entitled to use those statements recorded 
by the Pplic^. Officer of witnesses who have been 
examined ip ^^, case, ^ contradict tjiose witnesses who 
had given, evidence btefpre the Magistrate lyader S. 145 
of the Evidence Act*. ^ It is immateri^ in a criminal. 


OR. P. CODE (1898), S. 172— Use at trial. 

case on whose behalf it is put in. {Ghose and C timing^ 
J/.) SuRESH Chandra Ghose v. Emperor. 

74 I. 0. 261=24 Cr. L. J. 767 = 
A. I. R. 1924 Cal. 542. 

— S. 172— Object. 

The object of sub-section 2 is to enable the Court 

to direct the police officer who is giving his evidence, to 
refresh his memory from the notes made by him in the 
course of the investigation of the case, or to question him 
as to contradictions which may appear between state- 
ments so recorded and the evidence he is giving in Court. 
If used for the latter purpose, the provisions of Ss. 145 
and 161 of the Evidence Act shall apply. {Shadi Lai, 
C, J. and Fforde, J.) MOHAMMAD v. EMPEROR. 

26 Or. L. J. 1308 = 89 I. 0. 252 = 
A. I. R. 1926 Lah. 54. 

— S. 172 — Personal diary. 

Not inadmissible. 

Entries made in a personal diary kept by a police 
officer, who did not start or carry on the investigation 
of a case do not fall within the purview of S. 172 and 
are not therefore inadmissible in evidence by virtue of the 
provisions of that section. {Greaves and Panton, //.) 
Kali A v. Emperor. 85 1. C. 723= 

26 Cr. L. J. 579= A. I. E. 1925 Cal. 959. 
— S. 172 — Refusal to refer. 

It may be within the right of the police officers 

not to refer to a diary, but the accused is entitled to the 
benefit of their refusal to refer to the diary and to 
disclose the source of their information. {Jwala Prasad^ 
/.) Deodhari Pandey V. Emperor. 

86 I. C, 274 = 26 Or. L. J. 738 = 
1925 P. H. 0. 0. 6= A. I, R. 1925 Pat. 131. 
— S. 172— Eight of the accused. 

The Magistrate called for the diai*y after receiving 

a written statement from the Police that there was no 
statement recorded under S. 162, Cr. P. Code. 

Held, that if the diary was one of the kind described 
in S. 172 neither the accused nor his agents w^eie entitled 
to call for them or to see them unless and until they were 
used by the Police or by the Court for the purposes 
described in the section. {Foster, J.) RaBINDRA 
Nath v. Emperor. 84 1, c. 441= 

26 Or. L. J. 297= A. I. R. 1926 Pat, 339. 
— S. 172— Scope of. 

What is intended to be recorded under S. 172 is 

what the Police Officer did, the places where he went, the 
people he visited, what he saw, etc., and no statement 
can be recorded under this section and therefore it woald 
not be a privileged one. {Cuming and Graham, JJfy 
MOFizoDDi V. Emperor. 46 0. L. J. 661= 

31 0. W. N. 940 = 1041. 0. 245 = 
28 Cr. L. J. 805= A. I. R. 1927 Cal. 644. 
— S, 172 — ^Statements, 

" " ■ ■" N ot cohered, 

S. 172 does not apply in any way to the statements of 
persons and certainly does not override the provisions of 
the Evidence Act. {Harrison and JOalip Singh, JJ.y 
Hazara Singh v. Emperor. 9 Lab. 389= 

9 A, I. Cr. R. 659 = 29 Cr. L. J. 348= 108 1.C. 167= 
A. I. R. 1928 Lab. 257. 

— S. 172— Use at trial. 

After verdict. 

If the Judge could refer to the diaries before the 
verdict of the jury he could obviously refer to them after 
the verdict as the trial does not end with the vedrict. 
{Cuming and Port JVilliams, //.) REBATI MOHAN 
Emperor. 32C. W.nt. 946=66 cal. 160= 
1151.c..268==sacr. Xi. J. 435= 
12 A. I. Cx. Ri 266= A.X R. 1929 Cal. 57. 
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CR. P. CODE C1898), S. 172—1780 at trial* 

The.powgr under S. 172, Cr.P, Code, to look into 
case dianes should be. sparingly exercised. {JBeaseley, 
c r and Cornish. /.) KUMARASWAMI ASARI z/. 
EmVerOR. 1929 M.W.N.587. 

Standing by themselves the police proceedings 

are not substantive evidence in the case and cannot 
be used in order to test the correctness of the statements 
made by witnesses on oath before the Court. References 
bv a magistrate to police proceedings cannot be justified 
e4n under S. 172. A. I. R. I9l7 P. C. 25, Rei. on. 
(Shadi Lai. C. /. and Agha Haidar. /.) EmperOR v. 
Ram Rang. 109 I. 0. 221 = 10 A. I. Or.K. 230 = 
29 Or. L. J. 4:93=A-I.E. 1928 LaE. 820. 

— Catition n^^cessary — Fmmdatton for questions 

to witnesses. 

The entries in the police diary cannot be used as 
though they were evidence in the case to discredit ^ the 
prosecution evidence. They c^n be used, only to aid it 
in the inquiry or trial. The aid which a Court can 
receive from the entries in such a diary is usually con- 
fined to utilising the information given theiein as a 
foundation for questions to be put to the witnesses, and 
in using the diary the Court should always employ very 
great caution. (^Stuart. C » J* and Raza. J?) RaJARAM 
% King-Emperor. 3 O. W. N. 1001= 

99 I. 0. 342 = 28 Or. L J. 134=7 A. I. Or. R. 62 = 
A. I. R. 1927 Oudi 64. 

-Limits of. 


To disbelieve the story of the defence only because it 
is now^here mentioned in the Police Zimnis, amounts to 
making use of the Zimnis in such a way as to strengthen 
the case for the prosecution and to show that the rival 
story told by the defence is untrue,— a course forbidden 
by the pi ©visions of the Cr. P. Code. {^Harrison and 
Fforde. JJ.) DEVI v. EMPEROR 

27 Or. L. J. 572 = 94 1. 0. 140 = 
A. 1. E. 1926 Lah. 486. 
-The Court may also use the diaries in the course 


of the trial for the purpose of clearing up obscurities in 
the evidence or bringing out relevant facts which the 
court thinks are material in the interests of a fair trial, 
If the statements in question however, have not been 
made evidence in accordance with these statutoiy provi- 
sions, no Court has the right to refer to them subse- 
quently for the purpose of coming to a judicial decision 
upon the case which is under trial or enquiry. {Shadz- 
laL CJ.. and Fforde. J.) MOHAMMAD v. Empe- 
rOR 26 Or. I.. J. 1308=89 I. C. 252= 

A. I. E. 1926 Lab. 64. 


— S. 173— Porm. 

- Requirements. 

S. 173 does not require to be entered in charge-sheet 
abstract of evidence given by each of the witnesses 
and the charge-sheet prescribed by G- O. No. 3487 
Law^ (General), dated 16th October 1928 and published 
in the Fort St. George Gazette, dated 23rd October 1928, 
can be legally prescribed under S, 173 although it requi- 
res less details to be given than the form previously 
prescribed and is not illegal. {Reilly. /.), BaLA- 
SUNDARAM, In re. 122 1. 0- 341=1930 Ot- 0. 191= 
31 Cr. L. J. 387 = 1929 W. N. 504= 
2 M. Cr. C. 190 = A. I, E. 1930 Mad. 191. 


— S. 173— Police report. 

■ Conviction based on — Validity of . 

No Magistrate trying a case is supposed to draw 
material for a conviction from the report of a Sub-Ins- 
pector when that Sub-Inspector has not in fact been 
examined in Court. {Foster. /.) JAI SiNOH v. KlNO- 
EMPEROR, 97 I. C. 424=27 Cr. 1112= 

7 A. L Or, E. 186= A. L B. 1927 Pat. 37. 


CE. P. CODE (1898), S. 174— Granting of copies. 

— S. 173 — Powers of District Magistrate. 

The District Magistrate has no power under the 

Criminal Procedure Code to call for a charge-sheet 
after the final report is put up before a Magistrate em- 
powered to take cognizance of the offence under S. 173 
and is disposed of by him. {Jwala Prasad. /.) ShuKA- 
deva Sahay V. Hamid Miyan. 7 Pat, 561= 
10 P.L.T. 14 = 29 Cr.L.J. 942= 11 A. 1. Cr. R. 209 = 
111 I. C. 862= A. I. E. 1928 Pat. 685. 
— S. 173-^Eailway police. 

Are governed by Cr, P. C. unless specially proki 

bited. 

The railway police, if they have completed an iavesti- 
gation befoie the time mentioned in the proviso to 
sub-R. 1 to R. 26 under S. 84, Railw’ays Act, are not 
impliedly prohibited from exercising the ordinary powers 
which the officer in charge of a police station has of 
making a report as to the result of his investigation 
under S. 173, Cr, P. Code. The provisions of the 
Criminal Procedure Code apply, unless there is anything 
in any enactment for the time being in force regulating 
the manner of investigating offences connected with 
railway accidents to the contiary. There is nothing that 
clearly frustrates the authority of the police officer men- 
tioned in S. l73, Cr. P. Code, who has completed his 
investigation at the time an enquiry under R. 20 is 
commenced or ordered. {Fawcett and Mirza._ J/I) 

Shivbhat Manjunathbhat V. Emperor. 

109 I. 0. 487=10 A. I. Or. E. 308 = 
29 Cr. L. J. 551 = 52 Bom. 238 = 
30 Bom. L. E. 392= A. I. R, 1928 Bom. 162. 
— S. 173— Validity of report. 

-——Where the Court makes an order for investiga- 
tion under S. 155 (2) and a charge-sheet is filed after 
making the investigation, that charge-sheet can be 
regarded as coming under the description of report ; but 
if such charge-sheet, after mentioning sections of Penal 
Code, fails to give any details or circumstances of any 
description, the provisions of S. 173 which require that 
the nature of the information should be stated and 
those of S. 190 (1) (3) which require that the facts 
constituting the offences should be stated are disregard- 
ed and so prosecution cannot be based on such charge- 
sheet treating it either as report or complaint, {Mirza 
and Broomfield. JJ.) SHIVLINGAPPA BHAGAPPA, 
In re. 32 Bom. L. E. 782 = 127 I. 0. 110 = 

1930 Or. 0. 891= A. I. E. 1930 Bam. 372. 
— S. 173— What is a report. 

In a case investigated by the police against three 

persons for theft the police sent up their report wherein 
one person had been described as concerned in theft and 
for the other two they reported that witnesses spoke 
against them on account of enmity but if the Court 
thought there was evidence against them the Court may 
issue warrants. 

Held, that the report was a police report within 
S. 173 even as regards the other two persons. {Kin- 
caid. J. C.^ Raymond and Aston. A, J, Cs,) MehRaB 
tf. The Crown. S3 I. 0. 886=17 S. L. R. 160= 
26 Or. L. J. 181= A. I. E. 1924 Sind 71 (F. B.). 

174— Granting of copies. 

— ^ — ^The fact that the inquest is held in the presence 
of two or more respectable inhabitants does not render 
’ the statements taken by police officer under S. 174 any 
the less statements made to a police officer^ Such state- 
ments are therefore not ^ public documents of which 
accused is entitled to a copy and the procedure which 
governs the. grant of copies of statements under S, 162 
.governs also the grant of copies of statements, made at 
the inquest., A. L. R, 1926 Mad. 183, ReJ.,,on. 
tbe.^medjcal examined at 
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CE. P. COPE (1898), S. 174— Granting of copies. 

the enquiry, a copy of the post mortem certificate ought 
to be given to the accused for the purpose of enabling 
him to conduct his defence, and so the inquest^ report 
(excluding statements made therein), when the investi- 
gating police offi:er is not examined at the beginning of 
the enquiry. {Wallace^ /.) MaRUTHAMUTHU ICUDUM- 
BAN V, KING-Emperor. 50 Mai. 760 = 

25 M. L. W. 599 = 38 M. Ii. T. 314 = 
1927 M. W. IT. 392=101 1. 0. 495= 

28 Or. L J 433 = 8 A. I. Or. R. 80 = 

A. I. R. 1927 Mad. 512=62 M. L. J. 601. 

— S. 174— Procedure. 

——The proceedings under S. 174 should be kept 
quite distinct from the proceedings taken on the com- 
plaint regarding the same death. {Broadway, /.) 
Gulab Khan v, Ghulam Md. Khan. 

p 8 Lah. L. J. 524=27 P. L. R. 779 = 99 I. 0. 68 = 

28 Or. L. J. 26=7 A. I. Or. R. 214= 

A. I. R. 1927 Lah. 30. 

— S. 176— Illegality in proceedings— Remedy. 

— In the coarse of an inquiry held under S. l76 by a 
mahalkiri who was invested with powers of a 2nd Class 
Magistrate by name the District Superintendent of 
Police reported, imputing a cognizable offence to the 
Magistrate in the conduct of the e iquiry, to the Col- 
lector and District Magistrate ; the Collector started de- 
partmental enquiry and suspended the Magistrate and 
relieved him of his functions as mahalkari and Magis- 
trate. 

ffeld, that if the Collector was satisfie J on perusal of 
the papers that there was an illegality or an irregularity 
in the proceedings, under S. 176 he could have reported, 
to the High Court under S. 438, and the High Court 
would have passed such orders as it thought fit, but the 
action of Collector in interfering with the judicial en- 
quiry and virtually putting an end to it was both illegal 
and improper and that the Magistrate continued to be 
a 2nd Class Magistrate though he was suspended as 
mahalkari, as the power of suspending the Magistrate 
was given only to Local Government by S. 26, (1887) 
Unrep. Cr. C. 322, Rel. on. {Mirza and Patkar, //.) 
LaXMINARAYAN TIMMANNA KARKI, In re. 

30 Bom. L, R. 1050 = 11 A, I. Or. R. 324= 
29 Or. L. J. 1063= 112 1.O. 567= 1 
A. I. R. 1928 Bom. 390. 

— S. 176— Object. 

^ " ■^Ckeck on police. 

S. 176 proceeds upon the basis that enquiry into 
a suspicious death should not depend merely upon the 
opinion the police may form but that there should be a 
further check by enabling a local Magistrate to hold an 
independent enquiry. {Mirza and Patkar, /J.) 
LaXMINARAYAN TiNMANNA KaRKI, In re. 

80 Bom. I.. R. 1050= 11 A. I. Cr. R. 324= 
29 Or. L. J. 1063=112 I. O. 567= 
A. I. R. 1928 Bom. 890. 
— S. 176— Proceedings, nature. 

■' —P roceedings of a Magistrate under S. 176 are an 
"'inquiry” as defined by S. 4 (1) (y^) and a “judicial 
proceeding” as defined byS.4(l)C^). {Mirzaand 
Palkar, //.) LaXMINARAYaN TIMMANNA KaRKI, 
In re. 30 Bom. L. R. 1050= 11 A. I. Or. R. 324= 
29 Or, L. J. 1068 = 112 I. O. 567= 
A. X. R. 1928 Bom. 390. 

-j-S. 176— Revision. 

— : Proceedings. 

The'Higli Court has power to revise proceedings 
of a Ma:^strate under S. 176, either tinder S. 435 or 
S. 439, aj^rtifrbm its inherent powers under S. 561-A. 
iUirza and ^Pathtr, //.) LaXIMINaKAYAN- ‘ TfM- 
"manna KarKI, litre. so Bom. L. B. 1050= 


OB. P. COBB (1898), S 179— ApplicablUty. 

11 A. I. Or. R. 324=29 Cr. L. J. 1063= 

112 I. 0. 567 = A. I. R. 1928 Bom. 390. 

— S. 177— Bigamy. 

Place of second marriage. 

The offence of bigamy and the abetment of bigamy 
is triable only in the district in which the second mar- 
riage or the abetment took place and noc in the district 
in which the woman is reported to have been enticed 
away. {Martineau, J.) AMIRCHAND v. The 
Crown. 851. 0. 365 = 26 Or. L. J. 625 = 

6 L. L. J. 422= A. I. R. 1924 Lab. 732. 

— S. 177— Interpretation. 

’■‘Ordinarily. 

The word “ordinarily” in S. 177 must be taken to 
mean “except in the cases provided hereinafter to the 
contrary”. A. I. R. 1925 Pat. 187, Foil. {Fawcett 
and Mirza, JJ.) EmPEROR v. GOVERDHAN RiD- 
XARan. 30 Bom. L. R. 387 = 10 A X. Cr. R. 157= 

29 Or. L. J. 533=109 I. 0. 366= 

A. I. R. 1928 Bom. 140. 

— S. 177— Trial without jurisdiction. 

Rectification. 

Where an offence is being inquired into and tried by 
a Court contrary to the provisions of S 177, the error 
can be rectified by the High Court by transfer to the 
Court having jurisdiction. The High Court is not . 
bound to quash the proceedings. 23 O. C. 87 Diss. 
{Dalai, J.C.) Mubarak ali v. Abdul Haq. 

85 I. 0. 721 = 26 Or. L. J. 677 = 

A. I. R. 1925 Oudb 490. 

— S. 177 — Two offences. 

——An accused was charged under S. 366 and 
S. 376 and 114, 1. P. C., the offence under S. 366 triable 
at A and the offence under Ss. 376 and 114 triable at B, 
and he was ordered to take trial for both the offences 
at B. 

Held, that the Court at B had no jurisdiction to try 
the second offence which was triable at A. {Mirza, /.) 
Emperor v. mohanlal aditram. 

30 Bom. L. R. 1253=12 A. X. Or. R, 49 = 
113 1. 0. 617=30 Or. L. J. 191 = 
A. X. R. 1928 Bom. 475. 

-S. 179— AppUcabiUty. 

^The provisions under Chap. 15-A are not sepa- 
rately independent of one another so that if one provi- 
sion applied, the other would not so apply ; and conse- 
quently merely because there are certain provisions with 
regard to place of inquiry, in a case of criminal breach 
of trust under S. 181 (2) it does not follow that S. 179 
would not apply to that enquiry. S. 179 does cover 
that offence as also cheating under S. 408, Penal Code : 
19 All. Ill, Rel. on. ; 32 All. 397 ; 35 All. 29 ; A. I. 

R. 1924 All. 77, Ref. ; 34 All. 487, Dist. {Dalai, /.) 

S. F. Rich v. Emperor. 1930 A. L. J. 849= 

1930 Or. O. 669=125 X. 0 . 689= 31 Or. L. J. 866= 

A. I. R. 1930 AIL 449 

"Although loss to the principal or employer may 

be the usual and the normal result of criminal breach of 
trust, it is neither the necessary ingredient nor even the 
necessary consequence of the offence of criminal bteach 
of trust. It is the act itself which in law amounts to ■ 
the offence apart from any such consequence and there- 
fore the jurisdiction to try an offence of criminal mis- 
appropriation or criminal breach of trust is governed 
by S. 181 (2) and not by S. 179. Further, if there is a 
further duty enjoined upon the agent or the factor to 
render accounts at another place, the failure in render- 
ing such accounts or rendering false accounts at such 
p/lace does not confer jurisdiction undet S. 179 upon 
the Ma^stratebt latter place, "46 Bom, 641. Overruled ; 
19 All. Hi and 35 Alh Mss. ^ from ; 44 Cal. 912 ; 
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CB.P. CODE (ISOS'), S. 179— AppUcaliUity. 

38 Mad, 639 and A. I. R. 1925 Cal. 613, Ref. ; Rex v. 
Oliphant, (1905) 2 K. B. 67, Dist. 

Per Madgavkar, /.—The matter entirely depends 
upon where the act of criminal misappropriation includ- 
ing dishonest intent is completed as far as the know- 
ledge and belief of complainant go. {Beaumofit, C. /., 
Madgazkar arid Baker, JJ.) J I VANDAS SavCHAND, 
In re S2Bom L. B. 1195=1930 Or. C. 1026 = 
A. I. B. 1930 Bom. 490 (F. B.). 

Section 181 (2) and not S. 179 applies to a case 

of criminal breach of trust. {Suhrawardy and Mnkerji, 
J jS GUNANANDA DHONE V. Lala Santi Prakash 
NaNDV. 86 I. 0. 213=41 0. L. J. 80- 

29 0. W. N*. 432=26 Or. L. J. 725 = 
A. I.B. 1925 Cal. 613. 
— — S. 179 does not govern the jurisdiction of a Court 
to try the offence of criminal misappropriation or of 
criminal breach of trust for which a special provision 
is to be found in S. 181 (2). 22 P. R. I9l5 (Cr), Foil. 
(Shadz Lai, C. /.) MaHTaB DIN v, ThE CROWN. 

77 I. C. 490 = 25 Or. L. J. 410 = 
A. I. B. 1924 Lah. 663. 

— S. 179~Clieatiiig. 

Composite acts. 

Where the accused styling himself as “The Director 
of Mesmerism” posted three V. P. parcels containing a 
piece of paper purporting to convey the first lesson in 
mesmerism, the paicels were received by the addressees 
and value paid to the post office, the act of deceiving 
and the act of inducing delivery of property were com- 
posite acts which began with the delivery of the parcels 
to the post office for posting. The posting was an 
essential part of the offence and so both under S. 179 
and S. 182 (2) the Court in whose local area the posting 
was made had jurisdiction to try the case. A. I. R. 
1923 Mad, 666, Appr.; 38 Mad. 639, Not Appr.; 1927 
Mad. 544, Diss. from. (J^Lirza and Broomfield, //.) 
Gafur Karimbax V. Emperor. 

1930 Cr. 0. 790 = 127 I. C. 177 = 
32 Bom. li. B. 785= A.I.B. 1930 Bom. 358. 

— F. P, Parcels. 

Accused sent by V. P. P. certain boxes purporting to 
contain tea at the order of A to Hyderabad. A paid 
the value payable amount and took delivery of the boxes 
but on opening found them to contain merely sawdu.st. 

Held, the delivery contemplated by S. 415, Penal 
Code, is ‘delivery to any person’, a phrase which will 
include even an agent. The deceit and the delivery in 
consequence of the deceit were complete when the money 
was handed over to the Post Office and the subsequent 
delivery by the Post Office to accused was not a neces- 
sary ingredient of the offence and therefore the offence 
was completely committed in Hyderabad and the 
Madras Court had therefore no jurisdiction. (PFallace, 
/.) M. A. Kaleek V. Emperor. 

101 1. O. 484= 1927 M. W. N. 221 = 
28 Or. Ii. J. 452= 8 A. I. Or. B. 69 = 
A.IB. 1927 Mad. 544=52 M.L.J. 511. 
Telegram. 

Where the accused at C gave the telegram for des- 
patch from T to one J. 

Held, that he caused the despatch of the telegram at 
T and the T Court had jurisdiction to try the offence 
under Ss. 468-109 and 420-511. Indian Penal Code. 
(/ack^on, /.) E. RAMAN , CHETTIAR v. King- 
Emperor. 99 I.c. 127=28 Or. L. J. 96= 

A. I. B. 1927 Mad. 77 = 51 M. Ii J. 635. 
—^Letter. 

Where the crucial letter by which for the first time 
the complainant was clearly led to realise that there had 
been an intention to cheat on the part of the, accused 


OB. P. OODE (1898), S. 179— Defamation, 

was received by him at Buxar. 

Held, that there was jurisdiction to try the accused at 
Buxar. {Bnckmll, /.) P, H.MEICALFz/. G. WaISON. 
76 I. 0. 17 = 25 Cr.L . J. 81 = A- 1. B. 1924 Pat. 708. 
— S. 179— Consectuence- Meaning. 

The Uim ‘ ccnscqutnce” mtans a consequence vhich 
forms a part and paicel cf the cffence. He dees not 
mean a censequenre which i.s not such a diiect lesult of 
the act of the effender fsto fcim ro pait of the cffence. 
(^Beaumont, C J., Mcdgazlar and Baker, //,) Jl VAN- 
DAS SAVCHAND, In re. 32 Ecm. L.E. 1196 = 

1930 Or. C. 1026 = A. I. E. 19S0 Ecm. 490 (F.B.). 

The word “consequence” S. 179 beais its ordinary 

granriralical meanirg and is not to be lestricted in its 
meaning to consequence which is a necessaiy ingiedient 
of the cffence. (Jk/ii za and Brc<m field. JJ.) GaTUR 
Karimbax v. Emperor. 1930 Or. 0, 790 = 

127 I. 0. 177 = 82 Bom. L. B. 785 = 
A. I. B. 1930 Bom. 368. 

The word “consequence” in S. 179 is to be 

undersiccd in its erdinary gianrmatical meaning and 
need not be lestricted to mean a ccnsequence which is 
necessary ingredient of the offence. 

A company at Kaiachi eirplo3ed an agent to sell 
their gccds in the Furjab who tcnrrilted criminal 
bleach of trust. 

Held, that with legaid to juiisdiclicn of Court S. l79 
would govern the case and Karachi Couit would have 
jurisdiction as “consequence” in its gianrmatical sense 
had ensued at Kaiachi. A. I. R. 1922 Bern. 39, Foil. 
{Perezval, J. C. and Asten, A, /. C.) GOVINESINGH 
Emperor. 114 I.C. 99 = 22 S. I.. B. 404= 

30 Cr. L. j. 249 = a. I. B. 1929 Sind 30. 

The word “consequence” in S. 179 dees not 

include all the possible results of an act, but is restrict- 
ed in its scope to certain specified lesults ; these aie the 
results specified in the pic'visicn of the law making the 
act an o&nce. (^H alii fax, A.J.Cf) BAhERJi v. PCINIS. 

81 1.C. 638 = 20 N. L. B. 72= 25 Cr. L. J. 922 = 
A. I. B. 1924 Nag. 263. 

The ‘consequence’ contemplated by S. l79 of the 

Code must be an essential part of the cffence charged. 
{Oldfield and Pamesam, //.) MOHIDIN PakKIRI, 
In re. 68 X. 0. 843 = 

45 Mad. 839 = 16M.L.W. 336=31 M. L. T. 282 = 
1922 M.W.N. 690 = 23 Cr. L. J. 619 = 
A. I. B. 1923 Mad. 50 = 43 M.L.J. 476. 
— S. 179— Conspiracy. 

T he provisions of S. 179 do not apply in so far 

as the words “and of any consequence which has 
ensued” aie concerned where the offence alleged is com- 
plete. 

Where there yra.s a conspiracy for brbging into 
existence a false report with regard to a service return 
the proper forum of trial of the service peon, the 
witnesses to the false report, and other parties is the 
place where the service of evidence was obtained and 
offence completed and not the place where consequences 
of the false service return followed. {IVort, /.) ABpTJL 
Karim z;. Emperor. 117 1. C. 309= 

10 P. L. T. 161 = 30 Cr. L.J. 766 = 1929 Cr C. 369 = 
A. I. B, 1929 Pat. 640 

— S. 179— Defamation. 

^Either placz. 

If the defamatory letter is posted in Madras with a 
view to, be read in Tinnevelly^ lie offence cf defamation 
is trlaWe either in Madras or in Tinnevelly. {Spencer ^ 

I /.) KRISHNAMCRTHI Zf. PARASTJRAMA. , , , 

.72 1. Ow 69=^ Or. L JS. ?09=32M. li. T. 

1 . A.'.J.B.192S!IVIa4?66=»44M.I..J,4lftv 
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OB. P. CODE (1898), 

— S. 179--Essentials. 

—What S. 179 provides is that when a person is 
accused of the commission of any offence by reason of 
two things ; by reason, first, of anything which has 
been done, and secondly of any consequence which has 
ensued, then jurisdiction is conferred on the Court the 
act has been done or the consequence has ensued. The 
offence therefore must be charged by reason of the two 
things, the act done and the consequence which ensued ; 
and the consequence therefore forms the necessary part 
of the offence. S. l79 does not refer to an offence 
charged by reason of an act done, from which act any 
consequence has ensued. {^Beaumont, C. /. and Mad~. 
gavkar and Baker, //.) Jl VANDAS SaVCHAND, In re. 

1930 Or. 0. 1026 = 32 Bom. L. B. 1195 = 
A.I.B. 1930 Bom. 490 (P.B.). 
—S. 179— Misappropriation. 

Place of ejitrustmeht of pro notes for collection. 

An accused', an employee in a firm of Rangoon, was 
entrusted with a number of pro-notes and hundis of 
different values with instructions to proceed up-country 
(Burma) and collect the amounts due upon them at the 
various places where the firms concerned were situated, 
and the accused tendered a final cash account at Ran- 
goon. It was found o ut that he had misappropriated 
to his personal expenses a certain sum out of this 
collections. It was contended that the misappropriation 
took place in the districts and the subject of the offence 
was the money and not the hundis or pro-notes, and, 
therefore, Rangoon Courts had no jurisdiction to try 
the accused for misappropriation. 

Held, that the Rangoon Courts had jurisdiction to 
deal with this matter. The promissory note.s were 
entrusted to the accused in Rangoon and the accused 
must account for them in Rangoon. (^Das, /,) YaCOOB 
Ahmad v. V. m. abdud Ganny. 

Ill I. 0. 860=6 Bang. 380 = 29 L. J, 940 = 
A. I. B. 1928 Bang. 217. 
'Section 181 — Place of accotcnting. 

The accused was employed at L under an agreement 
to work for a firm at K and had to remit moneys and 
render periodical accounts to the Head Office of the 
firm in K. He misappropriated money of the firm 
while at L. 

Held, that K Court had jurisdiction to try the ac- ' 
cused. 

Per Wild, J. C. — The word “consequence” in S. 179 
should be given its ordinary meaning and should not be 
restricted to mean a consequence which is a necessary 
ingredient of the offence. The alleged fact that wrong- 
ful loss was caused at AT which is the headquarters of 
the firm gave the Court at H jurisdiction to try the 
case as the loss was a consequence of the offence alleged 
to have been committed at Z within the meaning of 
S. 179. 

Per Aston, A. J. C. — An agent whose duty it is to 
have certain funds or accounts delivered at a certain , 
place, commits the offence at that place, if he fraudu- 
lently misappropriates the funds having omitted to 
remit them and having omitted to account for them, 
and therefore, apart from the provisions of S. 179, 
S. 181 would apply, the facts complained of amounting 
to an offence committed in K. (Wild, J. C. and Aston, 

A. /. C.) Gobindram jeebanmal ’V. Emperor. 

112 1. 0, 361 = 29 Or. Ii J. 1033= 
11 A. I. Or. B. 392= A. I. B. 1928 Sind 166. 

— A Court, in whose jurisdiction the accused has 

neither to submit account nor to pay to the complainant 
the profits of the firm, cannot try the o:^ence of mis-, 
appropriation of the partnership fdnds. !t!jSanfr/i, /,) 
BehARI LaLv. GaNGADIN. 97'I. C. 368 = 


I CB. P. OODEC1898), S. 181— Conspiracy. 

I 27 Or. L. J. 1104= A. I. B. 1927 All. 69. 

—"The accused who was carrying on business at 
Calcutta ordered certain goods through complainant, a 
commission agent at Delhi. The goods were to be 
delivered at Calcutta and payment was to be made at 
Delhi. The goods arrived in Calcutta and the accused 
was allowed to talce delivery on condition that he would 
hold them m trust till payment but he disposed of them 
before making the payment. 

Held, that the offence was complete as soon as he 
misappropriated the goods by selling them without 
authority at Calcutta. And the fact that he did not 
first pay at Delhi as agreed upon did not affect the case. 
The loss at Delhi was not a “consequence” such as is 
referred to in S. 179 of the Code. 7 P. R. 1910 Cr.; 
34 A. 487, Ref. (Shadi Lai, C. /.) Abdul HAQ v. 
Emperor. 69 I. O. 631 = A. I. B. 1924 Lah. 363. 
— S. 179— Place of loss. 

The offence of criminal breach of trust with the 

act of conversion and the intention to cause wrongful 
gam or wrongful loss, the intention can only be 
formed or at ^east can only be proved to have been 
formed at the place where the conversion takes place. 
For the purposes of S. 179, it is immaterial where the 
wrongful loss actually takes place, and indeed whether 
any such loss actually does take place or not. (A. I. R. 
1922 Bom. 39, Diss. 38 Mad. 639, Yo\\y(H alii fax, A. 
/. C.) BaNERJI V. PaTNIS. 81 1. 0. 538 = 

20 N. If. B. 72=25 Or. L. J. 922 = 
^ A. I. B. 1924 Nag. 253. 

— S. 179 — Scope. 

- — -'-Sections 179 to 184 are controlled by the provi- 
sions of S.188 and the alternative jurisdiction conferred 
by those sections can be exercised on the production of 
the certificate of the Political Agent according to the 
special provisions of S. 188. 41 All. 452, Rel. on ; 21 
M.L.J. 441 and 5 S.L.R. 266, Ref. 38 Mad. 779, held 
no longer good law. (Patkar afid Wild, JJ.) EM- 
PEROR V. Sana Mathur. 32 Bom. L. B. 98 = 
64 Bom. 171 = 1930 Or. 0. 479 = 125 I. C. 417 = 
31 Or. L. J. 833= A. I. E. 1930 Bom. 165. 

Section 181 (2) does not in any way modify the 

provision of S.179. (Dalai, /.) MD. PaSHID KHaN 
V. Emperor. 96 1. 0. 666 = 27 Or. L. J. 992= 
7 L. B. A. Cr. 114= A. I. B. 1926 AU. 466. 

Section 179 is controlled in respect of certain 

offences by S. 181 and no question of convenience or 
expediency can be considered under S. 185. That 
section deals only with questions of competency when 
they are involved in doubt. 44 C. 598, Foil. 

Where the accused was charged under S. 420 and 
S. 406, I. p. Code, the former triable at Basti as well 
as at Bombay and the latter triable only at Bombay, 
the Basti Court was directed to proceed with the trial 
under S. 420 and to drop so far as that Court was con- 
cerned the charge under S. 406 of the Code. (Kanhai- 
ya Lai, J.) GirdHAR DAS v. KiNG-EMPEROR. 

75 I. 0. 363=21 A. L. J. 621 = 
4 L. E. A. Or. 142= 24 Or. L. J. 929 = 
A, I. B. 1924 AU. 77. 

— S. 181— AppUcability. 

Cr, P, Code, S 181 (2), 

Section 18 1 (2) and not S. 179 applies to a case of 
criminal breach of trust. (Suhrawardy and Mukerji, 
JJ.) Gunananda DHONE V. lala Santi Prakash 
NaNDY. 86 1, o: 213=41 0. L. J. 80= 

29 0. W. N, 432i=260c. L. J. 726= 
A. I. B. 1925 Oal.fiiS. 

—S. 181— Conspiracy. 

Jurisdiction — Test. 

If a consi»irac^ is entered xhtd in District A and acts 
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are committed in pursuance of that conspiracy in 
District B, the Magistrate of District A can try the 
conspiracy but cannot try the accused in the same trial 
for acts committed outside his District, And the mere 
fact that the offences could have been tried jointly 
under S. 239, Cr. P. Code, if committed within his 
jurisdiction, will not give him jurisdiction to try them. 
(26 C. W. N. 680, Dist.) {Newbould and Chakra- 
vartVy //.) BISESWaR v. EMPEROR. 

83 I. 0. 911= 28 0. W. N. 975 = 26 Cr. L. J. 207 = 
A. I. R. 1924 Cal. 1034. 
— S. 181— Criminal hreacli of trust. 

Eiitrustment to carrier — Place of delivery . 

A carrier, who was entrusted with goods to Idc deli- 
vered at a particular place, had to journey through 
British as well as foreign territory. At the place of 
delivery he could not deliver the goods intact, and was 
accused of breach of trust. There was no evidence to 
show when and where the offence was committed, the 
only evidence of the breach of trust being the failure to 
deliver intact. 

Held : that, failure to deliver the goods intact is 
sufficient evidence to prove breach of trust, and tne 
place of delivery must be presumed to be the place 
where the offence took place unless the accused proves 
that the offence was not committed at that place. 38 
Mad. 639 and 5 Mad. 23, Ref. and A.I.R. 1923 Lab. 487, 
Diss. {Wallace, /.) PUBLIC PROSECUTOR v, PODI- 
MONU Beary. 114 I. 0. 238 = 52 Mad. 61= 

1928 M. W. N. 791 = 30 Or. L. J. 246= 
12 A. I. Or. R. 138 = 1 M. Or. 0. 167= 
28 M. L. W. 843=A.I.R. 1928 Mad. 1136= 
55 M. L. J. 499. 

Place of accounting. 

Where the accused is under a liability to render 
accounts at a particular place and fails to do so by 
reason of having committed an offence of criminal | 
breach of trust which is alleged against him, the Court, ! 
within the local limits of whose jurisdiction that place 
is situated, may enquire into and try the offence under 
the provisions of S. 181 (2). A. I. R. 1925 Cal. 613, 
Foil. {Zafar Ah, y.) RaM SaHAI v. KRISHNALAL. 

96 I. 0. 212=7 Ji. L. J. 586 = 27 Cr. L. J. 900= 
A. I. R. 1926 Lab. 119. 

Place of accounting. 

Where the accused is under a liability to render 
accounts at a particular place and fails to do so by 
reason of having committed an offence of criminal 
breach of trust which is alleged against him, the Court, 
within the local limits of whose jurisdiction that place 
is situated, may enquire into and try the offence under 
the provisions of S. 181 sub-S. (2). {Sukraxvardy and 
Mukerji, JJ.') GuNANANDA DHONE v, LALA SANTI 
PraKaSH NaNDY. 86 I.O. 213 = 41 0. L. J. 80 = 
29 0. W. N. 432=26 Or. L. J. 726= 
A. I, R. 1926 Cal. 613. 

Place where property is retained by accused. 

The complainant who carried on business at lyallpur 
had employed the accused M as agent of his firm to sell 
goods at Karachi. The contract of agency was entered 
into at Ly allpur, and it appeared that the agent was to 
remit the sale proceeds and to send his accounts to the 
^complainant at Lyallpur. The principal preferred a 
complaint against the agent charging him with the com- 
mission of an offence under S. 408. Held that property 
was received or retained by the accused at Karachi and 
that the offence if any was committed at that place and 
that the Lyallpur Court had no jurisdiction to entertain 
the complaint. {Shadi Lai. C, /.) Mahtab DiN v. 
THE Crown. 77 I. O. 490 = 25 Or, L. J. 410 = 
A. I. R. 1924 Xiab. 663. 


CB. P. CODE (1898;, S. 181— Criminal misappro- 
priation. 

' ' S ection 179 — Place of conversion. 

For the application of S. 179 it is essential that the 
offence should depend on an act done and on a conse- 
quence which has ensued. Loss to one person though a 
normal result of an act of misappropriation by anoffier, 
is not an essential ingredient of the offence of criminal 
misaopropriation. The offence is complete if the con- 
version is done with the intention of causing wrongful 
gain to the offender irrespective of any loss which may 
ensue to any other person. The offence does not depend 
on the consequence which has ensued but on the act 
which has been done and therefore the offence is triable 
where the conversion takes place and the accused 
intends wrongful gain to himself and falls under S. 181 
(1). 44 C. 912, Foil. {May Oung, /.) AHMAD EBRA- 
HIM V, HaJEE a. a. GaNNY. 74 I. 0. 74= 

1 Rang. 36 = 2 Bur. L. J. 40=24 Or. L. J. 746 = 
A. I. R. 1923 Rang. 209. 

— S. 181— Criminal misappropriation. 

^The offence of criminal misappropriation is 

triable only by the Court within the limits of whose 
jurisdiction the misappropriation took place. 

A partner, bound under the articles of partnership 
to manage the business at Rangoon and forward 
weekly accounts to the head office at Bombay, mis- 
appropriated the firm’s moneys at Rangoon and sent 
false accounts to Bombay. Held, (i) The offence was 
committed at Rangoon and the Bombay Courts had no 
jurisdiction, (ii) The accounts submitted at Bombay 
were only evidence of the commission of the cffence 
and could not confer jurisdiction, (iii) The consequent 
loss to the principal was not a part of the offence. 
Case law reviewed. {Beaumont, C,J, Madgavkar and 
Baker, //.) JIVANDAS SaVCHAND, In re, 

32 Bom.L.R. 1196=1930 Cr. 0. 1026= 
AI.R. 1930 Bom. 490 (F,B.). 

^Where the complainant appointed the accused his 

agent for sale of certain commodities at N and that in 
pursuance of that arrangement he sent goods to the 
accused, who, however, in direct contravention of the 
directions given to him as to the manner in which the 
goods had to be sold, sold them and misappropriated 
the proceeds. 

Held, that a criminal case under S. 409, Penal 
Code, cannot be instituted in L, A. I. R. 1924 Lah. 
663, Foil, {Jai Lai, /,) DURGA PraSAD v, BaNWARI 
LaL. 108 I. 0. 901=10 A. I. Or. R. 92= 

29 Or. L. J. 453 (Lab.). 

'Place of actual receipt or retention is the test — 

Intention not material. 

It is not essential, under S. 181, Sub-S. (2), that at 
the time the property is said to be received or retained 
by the accused person he must have a dishonest inten- 
tion to misappropriate it or to commit criminal 
breach of trust with reference to it. It is enough 
for the purposes of the section if 1;he property which is 
the subject of the offence was received or. retained by 
the accused at a particular place to give jurisdiction to 
the Magistrate of that place to try the case, even if the . 
property: was received quite properly and innocently, at 
that place, and was subsequently dealt with at another 
place dishonestly. 38 Mad. 779 and A.I.R. 1922 Bom- 
49 Dist. 

The accused hired a cycle at Poona for six hours, but, 
instead of returning the same in accordance with his 
written contract, he took it out to Yeola and deposited 
it with one as a security an advance of Rs, 6. 

Held, that the Popna Maj^trate would havfe juris 
diction to try’ the \Sk<ih and FercivcU^t 
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priation. 

Emperor v. Laxman. 99 1, 0. 76 = 51 B.om. 101= 
28 Bom. L. R. 1292=28 Or. L. J. 44= 
7 A. I. Cr. R. 216= A.I.E. 1927 Bom. 38. 

—Where money was received by P from the com- 
plainant in Calcutta, that is, the misappropriation took 
place there, 

Held^ that the case should be tried in Calcutta. (C. 
C, Ghose and Cuming^ JJ.) A. K. MaITRA v. KaMINI 
Mohan Bose. 77 I. O. 425 = 25 Or. L. J. 377 = 
A. I. R. 1925 Cal. 107. 

Where the complaint was that accused No. 1 

delivered a certain amount to accused No. 2 in Kangra 
District for payment at Hoshiarpur and that the money 
■was dishonestly misappropriated by both the accused in 
Kangra District, the offence is triable only in Kangra 
District. {Campbell, /.) DINaNatH TULSHI 
Ram. 83 I. C. 696 = 6 LaJh. L. J. 471= 

26 Cr. L. J. 136= A. I. R. 1925 Lali. 171. 
Under S. 403, Penal Code, the offence is com- 
plete, the moment the accused receives or retains the 
money with a dishonest motive of appropriating it or 
converting it into his own use. Where the accused 
receives money in respect of which the offence is com- 
mitted at one place to be handed over at another, the 
offence Is committed at the former place. The failure 
to hand over the money is not a necessary ingredient to 
constitute an offence of criminal misappropriation and 
is therefore not a consequence which has ensued by 
reason of anything done by the accused, {fwala 
Prasad, J,) GaWKARAN LaL v. SARJOO Saw. 

1921 B. H. 0. 0. 31=A. I. R. 1921 Pat. 85. 
— S. 181— Scope. 

— — S. 181 (2} does not In any way modify the pro- 
vision of S. 179. {Dalai, J.) MahAMMAD RaSHID 
Khan v . Emperor. 7 L. R. A. Or. 114= 

27 Or. L. J. 992-96 I. 0. 656 = 
A. I. R, 1926 All. 466. 

— S. 181— Stolen property. 

^ “S, 181 (3) as amended means that the offence of 

being in possession of stolen property may be inquired 
into either in the district where the property was stolen 
or where it was found to be dishonestly possessed. 
The words “ such offence” in that section mean the 
offence of theft though grammatically they should mean 
any offence of possession. {Ashworth, /.) EmPEROR v. 
Bhima. 24 A. L. J. 148 = 6 L. R. A. Or. 208 = 
27 Or. L. J. 21=91 1. C. 53= A. I. R. 1926 All. 167. 
— l^-;-01)jection to jurisdiction. 

Where the District Magistrate is moved against 

any order of a Magistrate under S. 182 and the conten- 
tion is that a Court altogether outside the district has 
jurisdiction to try the case, the District Magistrate deals 
with the matter only in his revisionaJ powers. {Mztherfi 
and JackJJ,) KaSIM ALI v, MD. TazAFFUI^ HUSSAIN. 

49 0. 1,. J. 62=115 I. O. 95=30 Or. I*. J. 401= 
12 A. I. Cr, R. 373= A, I. R. 1929 Cal. 204. 
— S. 183 — ^Breach of trust by carrier. 

applicable, 

A earner, who was entrusted wdth goods to be deliver- 
ed at a particular place, had to journey through British 
as well as foreign territory. At the place of delivery he 
could not deliver the goods intact, and was accused of 
breach of trust. There was no evidence to show when 
and where the offence was committed the only evi- 
dence of the breach of trust being the failure to deliver 
intact. 

183 do^ not apply in such cases. 38 Mad. 

A.I.R. 1925.Msid; 23, DUt.and AXR. 1923 Lah. 
487. Mss. from. {WaUuke, PUBLIC PROSECCrrOR 


CE. P. CODE (1898), S. 188— Trial before certlfl- 
cate. 

V, PODIMONU Beary. 1141. 0, 238 = 

1928 M. W. N. 791=62 Mad. 61 = 1 M. Cr. C. 167 = 
28 M.L W. 843 = 30 Cr.L.J. 245 = 12 A.I.Cr.R. 138= 
A. I. R. 1928 Mad. 1136=56 M, L. J. 499. 
— S, 183— Offence during journey. 

^Offence committed in course of journey from one 

place to another can be tried by court having jurisdiction 
at latter place. {Kennedy, J.C, and Raymond, A, J, (7.) 

King-Emperor v Moulabux. 77 1. C. 727= 
25 Cr. L. J. 439 = A. I R. 1925 Sind 177. 
— S. 183 — Theft in train. 

I Where a theft is committed from a running 
train, any Court through whose jurisdiction the train 
passes during the journey may try the offence, no mat- 
ter in whose jurisdiction the offence was committed. 
{Abdul Qadir, /.) LAZARUS MeGH NatH v, EM- 
PEROR. 71 1. C. 797 = 24 Cr L. J. 253 = 

A. I. R 1924 Lah. 351.- 
— S. 186 —Scope and applicability. 

-The wording of the section itself show's that it 
relates to offences which the Magistrate knows at the- 
outset to have been committed, it at all outside the* 
limits of his jurisdiction. The marginal note makes the 
meaning clearer and still more the references to the 
section in schedule III and section 529 of the Code. 
{Walmsley and Suhrawardy, JJ.) AMULYa CHARAN 
Dutt, In re, 76 1. C. 424 = 26 Cr. L. J 184 = 

A. I. R. 1923 Cal. 401. 
— S. 188— Alternative charge. 

'Certificate necessary. 

The framing of an alternative charge under Ss. 379' 
and 411, 1. P. C., does not confer jurisdiction on a 
Magistrate ■when the offence under S. 411 is committed 
beyond the limits of British India, for, under the express 
terms of S. 188, he cannot exercise it without a certifi* 
cate from the Political Agent. {Patkar and mid, //.> 
Emperor v . Sana Mathur. 1930 Cr c 479 = 
125 I. C. 417= 31 Cr. L. J. 833 = 32 Bom. L. R. 98 = 
64 Bom 171= A. I. R. 1930 Bom. 165. 
— S. 188— Signing of Certificate. 

^The section does not mention the word “certi- 

ficate” at all and there is no direction for the signing of 
a certificate by any particular person. Nor is the man- 
ner prescribed in which it is to be proved that the 
Pohtical Agent has certified that the charge ought 
to be enquired into in British India although ob- 
viously the most convenient method of proving this is 
the production of a document signed by the Political 
Agent. {Campbell, J.) RULIYA SiNGH v. EmpeROR. 

7 Lab. 468=27 Cr. L. J. 942 = 27 P. L. R. 708 = 
96 I. C. 398= A. I. E 1926 Lah. 609. 

It is unreasonable to assume on the strength of a 

certificate signed by the Under-Secretary to the Political 
Agent that the Political Agent has himself certified 
that the charge ought to be enquired into in British 
India. {Campbell, J.) RULIYA SiNGH v, EmPEROR. 

7 Lah. 468=27 Cr. L. J. 942=27 P. L. R. 708 = 
96 1. C. 398= A. I. R. 1926 Lah. 609. 
— S- 188— Trial before certificate. 

Void, 

The proceedings of a Magistrate committing an ac- 
cused person to the Sessions Court, before a certificate- 
under S. 188 is obtained, are void and illegal and the- 
commitment may be quashed. A. I. R. 1925 Lah. 185, 
Foil. {Campbell and Addison, JJ.) BUTA SiNGH 
Emperor. 7 Lah. 396= 27 Cr. L. J. 1168 = 

27 P. L. R. 447=97 1. C. 762= 
A, LR. 1926 Lah. 682. 

^ — 'Can be continued after sanction. 

The sanction of a Political Agent or the Local Govern.- 
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OB. P. CODE Ci898), S. 188— Trial ‘before certifi- 
cate. 

ment as the case may be is necessary for the prosecution 
of a native Indian subject committing an offence with- 
out and beyond the limits of British India. But the 
proceedings in such a case may be continued on the 
subsequent obtaining of the sanction even though the 
absence of such sanction will come in the way of the 
inquiry being proceeded with. (^Kincaid ^ J. 6. and 
Aston, A. J. C.) ALLIBHOY JIVRAJ v. EMPEROR. 

81 1. C. 108 = 19 S. L. R. 122 = 25 Or. L. J. 620= 
A. 1. R, 1925 Sind 88. 

- -Cure — Subsequent productioti. 

Where the certificate under S, 188 was not obtained 
at the date of the complaint, 

Held the defect would be cured if the certificate has 
been obtained subsequently. {Shah and Kajiji, JJl) 
RAMBHARTHI HIRABHaRTHI, In re. 47 Bom. 907 = 
25 Bom. L. B. 772 = 25 Or. L. J. 333= 
77 I. 0. 189 = A. I. B. 1924 Bom. 51. 

— S. 188— Trial with, certificate. 

Where the Political Agent has ceitified that in 

his opinion the charge ought to be enquired into in 
British India prior to the commencement of the commit- 
tal proceedings, the commitment is perfectly valid. 
{Ca?npbell, J.) RULIYA SiNGH v. EMPEROR. 

7 Lah. 468 = 27 Cr. L. J. 942 = 27 P. L. B. 708 = 
961. O. 398 = A. I. B, 1926 Lall, 609. 
— S. 188— Trial without certificate. 

Vozd. 

The defect as to absence of a certificate of Political 
Agent as required by S. 188 is not curable by the 
subsequent production of the same. 11 P. R. (Cr.) 
1899< Foil.; 13 Mad. 423 and 19 All. 109, Appl. {Camp^ 
bell, /.) Ram Charu V. King-Emperor. 

5 Lah. 416 = 27 Or. L. J. 218= 
92 1. 0. 170 = A. I, R. 1925 Lah. 185. 
— S. 188 — Trial Without sanction. 

Vitiated. 

If an offence of forgery is committed in a Feudatory 
State, then under S. 188 of the Cr. P. Code the accused 
cannot be tried without the sanction of the Political 
Agent of that State or the Local Government. The 
omission to obtain such a sanction vitiates the trial and 
the conviction of the accused of that charge. {Jwala Pra- 
sad and Janies, //.) RAM PRaSAD GuRU v. EMPEROR. 
122 1. C. 155 = 31 Or. L. J. 364 = 11 Pat. L.T. 433= 
1930 Or. 0. 929 = A. I. R. 1930 Pat. 501. 
— S. 190— Accused In alternative, 

Complaint bad. 

It is wrong that any Court should accept a complaint 
which charges two people in the alternative and it is 
also wrong that an order sanctioning such a prosecution 
in the alternative should be passed. {Carr, /.) NARIN- 
jAN Das V. Emperor. 1930 Or. 0. 243= 

126 1.0. 535 = 310r.Ii.J. 1065= A.I.R. 1930 Rang. 61. 
— S. 190— Adding accused. 

Not affected by section. 

A Magistrate takes cognizance of an offence, not of 
an offender. When he adds an accused person at any 
stage of the proceedings he is not acting under S. 190 at 
all. So where after the trial has commenced the Court 
puts a witness into the dock instead of the witness-box, 
the Court is not taking cognizance of the offence even so 
far as that person ?s concerned. Case-law discussed. 
{Simpson, A, J. Cl) SRI KISHaN, v. DEBI DaYAL. 

90 I, 0. 916 = 2 O. W. N. 823 = 
26 Cr. L. J. 1619 = A. I. B. 1925 Oudli 739. 

‘Quite within the powers. 

When a Magistrate takes cognizance of a complaint 
under S. 190, cl. {b), and directs process to issue 
against other persons whose names transpired in the 

Cr. D.— 24 


OR P. CODE (1898), S. 190— Complaint hy Police; 

prosecution evidence during the trial, he is perfectly 
justified in doing so and he is deemed to have taken 
action against them under clause (c) and not under 
clause (f). {Kincaid, J.C., Raymond and Aston, A. 
J. Cs.) Mehrar V. The Crown. 83 1. 0. 885= 
17 S. L. B. 160 = 26 Or. L. J. 181= 
A. I. R. 1924 Sind 71 (P. B.). 
— S. 190 —Addition of charge. 

— Proper. 

Where the Magistrate, acting on the facts disclosed in 
the evidence for the prosecution, added a second charge 
in respect of an act alleged to have been done in pursu- 
ance of the conspiracy which was the only offence 
alleged in the complaint. 

Held, that the Magistiate’s action W’as not only justi- 
fied under S. 235, Cr. P. Code, but such initiation 
taken by him was on the original complaint and not 
upon his own knowledge or suspicion, because when a 
Magistrate has taken cognizance of an offence upon 
complaint, it is competent foi him to take cognizance- 
of any offence that is disclosed by the evidence and 
therefore S. 191 does not apply. A. I R. 1922 Cal. 107,. 
Foil. {Maung Ba and Doyle, JJ.) ABDUL RaHMAN 
V. Emperor. 94 I. 0. 717=4 Bur. L. J. 213= 
27 Cr. L. J. 669 = A. I. B. 1926 Baug. 63. 
— S. 190— Applica'bility. 

The provisions of S. 190 do not apply to pro- 
ceedings taken under S. 110 by a Magistrate upon in- 
formation received from any person other than a police 
officer. 27 All. 172, Foil. {Kincaid, J.CI) MaHO- 
MEDALLY V. EMPEROR. 20 S. L. R. 291 = 

27 Or. L. J. 1280 = 98 I. 0. 128 = 
A. I. B. 1927 Sind 77. 

— S. 190— Cognizance without jurisdiction.,, 

Qo0^ faith necessary. 

The law requires that the Magistrate, who takes cog- 
nizance of a non-cognizable offence under S. 190, sub- 
S. (1). cl. (^z) or cl. {If) without having juiisdiction, 
should only act in good faith, though erroneously, to- 
make his proceedings valid. A.I.R. 1926 Mad, 865, 
(F.B.); A.I.R. 1924 Cal. 614, Foil.; 32 Mad. 3; A.I.R. 
1925 Mad. 672 ; 1 P.L.T. 73; 11 A. L. J. 331 ; 26 Bom. 
iSO, Dist. {Pforde and Agha Haidar, JJ.) EmpeROR 

Walli MaHOMKD. 29 Or.L J. 65 = 106 1.C. 677 = 

9 A. I. Or. R. 317 = A. I. R. 1928 Lah. 66. 
A Magistrate of the 2nd class cannot take cogni- 
zance of a complaint that certain persons were guilty of 
murder. Where therefore be does enteitiiin such a com- 
plaint and finding it to be false takes action under S. 190,. 
though defect in conviction could be cured by S. 529, 
complainant cannot be prosecuted for false complaint. 
The powers of a 2nd class Magistrate can be extended 
only to the extent specified in S. 37 and Sch. 4 which 
provisions are to be read with S. 190 in such cases. 
{Ross and Kulwani Sahay, JJ.) BENGALI GOpE v* 
Emperor. 6 Bat. 447= 7 B. I«. T. 336= 

27 Or. L, J. 704 =94 I. O. 896= 
A. 1. R. 192« Bat. 4001 
— S. 190— Complaint byBolice. 

There is nothing either in the Police Act, Ss. 23, 

24 or 25 or in the Cr. P. Code, which would in any w^ay 
prevent a police officer from lodging a..cpmpl^nt with re- 
gard to a non-cognizable off^nCe. {"fVort, J.) Lal- 
BiHARi Singh n. Emperor. 

10 B. Xi. T. 601=1929 Or. 0. 274 = 
120 I. 31 Cr, Ii. J. 65 = 

^ A. 1929 Bat. 614.- 
Can be taken cognizance of. 

By virtue of S. 190 Cl) hiigds- 

trat« mentioned in S. ,‘f^’are entitled to t^e cogtd- 
zanceof even cffifences*- 
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CfB. P. CODE (1898), S. 190— Complaint by PoUce. 

made in writing by a Police Officer without examining 
Ahe officer upon oath. A. I. R. 1926 Mad. 865 (F.B.), 
Foil. (J)alal, /.) PRAG DaTT TEWARI v, EMPEROR. 

Ill I. 0. 858 - 29 Or.Ii. J. 938 = 
10 L.E. A. Cr. 19=61 AU. 382= 
11 A. I. Or. E. 152=1929 A. L. J. 68 = 
A. I. R. 1928 All. 765. 
Even a 7ion-cogmzable offence can be taken cog- 
nizance of on police complatnt, 

Fatkar, /. — The wording of S. 190 is quite general 
and would include even a non-cognizable offence being 
taken cognizance of by a magistrate upon a report by a 
police officer. The report of a police officer in respect 
of a non-cognizable offence if it contains an allegation in 
writing to a magistrate with a view to his taking action 
under the Code that some person has committed an 
offence would amount to a complaint within the mean- 
ing of S. 4 (>5). A magistrate can in a proper case treat 
a police report of a non-cognizable offence as a complaint 
and take cognizance under S. 190, cl. (^z), especially 
where such report is made by the police officer re- 
garding an offence committed by his subordinate. 
26 Bom. 150 and A.I.R. 1926 Mad. 865, Foil.; A. I. R. 
1925 Bom. 131, Dist. 

Per Fawcett^ J. — The expression “ report by any 
police-officer” in S. 190 (1) does not cover a re- 
port in a case where the Police Officer is expressly pro- 
hibited from investigating and reporting. {Fawcett and 
Patkar, //.) EMPEUOR v. ShivASWAMI GuRU- 
SWAMI. 61 Bom. 498 = 29 Bom. L. R. 742 = 

105 1. 0. 459 = 28 Or. L. J. 939 = 
A. I. R. 1927 Bom. 440. 
—A police officer is not prohibited under the Cr. 
P. Code from presenting a complaint to the Magistrate 
in a non-cognizable case. {Sliadi Lal^ C.f. and Le 
Rosstgnof /.) Emperor v. Ghulam Hussain. 

52 1. 0. 753 = 25 Or, L. J. 1361 = 6 Lah. L, J. 606 = 
A. I. R. 1926 Lab. 237. 

The written allegation of a non-cognizable offence 

made by a police officer who is also a Public Prosecu- 
tor with the idea of making the Court take action on it 
is not the report of a police officer but it is a com- 
plaint as defined in S. 4 of the Cr. P. Code, and it is 
competent for the Court to take action thereon. The 
words “Report of a Police Officer” refer to the report 
of a police officer in cases in which he is authorised to 
investigate by the Code. {Shadi Laf C. /. and Le 
Rossignoi, J.) Emperor v. Ghulam Hussain. 

821. 0. 753 = 26 Cr. L. J. 1361= 
6 Lab. L. J. 606= A, I. R. 1925 Lab. 237. 
— S. 190— “OomplaiEt”, wbat is. 

-A tahsildar alleged in writing to a magistrate that 

three persons named in the document have committed 
an offence and had made a definite request that they 
should be tried- under the Penal Code. 

Lfeld^ that .such a document sent by the tahsildar 
to the magistrate was a complaint. 12 C.W.N. 438; 
A. I. R. 1924 All 190; 26 I. C. 148 and 11 Mad. 443; 
Ref. {Rennet, /,) SHEO PRATAB SiNGH v, EMPE- 
ROR. 1930 A.L. J. 1316 = 1930 Or. 0. 1204 = 

A. I. R. 1930 All. 820. 

— S. 190— Oonstanictlon. 

Under S. 190, a Magistrate takes cognizance of 

an offence and not of the offender. {Kincaid, J.C, Ray- 
mond and Aston^ A. /. Cs:) MEHRAT v. THE CROWN. 

83 1. 0. 885 = 17 S. L. R. 150 = 
26 Or. L. J. 181= A. 1. R. 1924 Sind 71 (F. B.). 
— S. 190— Lifoimation, 

“Upon his, o\yn knowledge ” . doe$ not, include 

knowledge gained from a, police, report. 14 Cal* 707, 


OR. B. CODE (1898), S. 190— Police report. 

Expl. {Wort, /.) LaLBIHARI SiNGH v, EMPEROR. 

10 P. L. T. 601 = 1929 Or. 0. 274=120 I. 0. 297 = 
31 Cr. L. J. 55= A. I. R. 1929 Pat. 614. 

Anonymous letter. 

Even if the knowledge or suspicion about the com- 
mission of an offence was based on an anonymous 
letter, that will be sufficient to entitle the Magistrate to 
take cognizance provided there was no bar to the taking 
of such cognizance. But the complaint has to be of an 
offence of which the Magistrate has authouty to take 
cognizance. {Dalai, /.) BhairON PRASAD v, EM- 
PEROR. 9 L. R. A. Or. 140 = 10 A. I. Cr. R. 450 = 
113 L 0. 78 = 30 Cr. L. J. 62= 
1929 A. L. J. 57 = 51 All. 377= A.I.R. 1928 All. 756 
A letter written to the District Magistrate convey- 
ing information of an offence and asking for action to 
be taken can be treated as information under S. 190 (r) 
for taking action, {ffeave, A. J, C f) ChhOTE MaHA- 
RAJ V. KiNG-EmperOR. 

81 1. C. 971 = 26 Cr. L. J. 1147 = 
28 O. C. 33= A. I. R. 1925 Oudb 144. 
— S. 190 — Own knowledge. 

— — What amounts to. 

The mere fact that previous to the making of the 
written complaint the Magistrate happened to be in the 
village and the complainant related the story of the 
offence to him orally and he inspected the locality, 
would not biing the case within the purview of sub- 
clause (ir) of the section, and if the same Magistrate 
starts the proceedings on the written complaint, the 
case would fall under S. 190 (1) (a) and S. I9l would 
not apply. {Banerji, J.) SaL DeO v. KinG-Emperor . 

7 L. R. A. Cr. 191 = 27 Cr.L. J. 1406 = 
98 I. 0. 718= A. I. R. 1927 All. 101. 
Procedure. 

A Magistrate is not precluded from trying a case of 
which he has taken cognizance on his own knowledge 
under S. 190 {c') provided he has complied with the 
provisions of S. 191. In such a case S. 556 ceases to 
operate. {Ileald, J.) Nga Chit KyaU v. EmperOR. 

84 I. 0. 249 = 3 Bur. L. J. 121 = 
26 Cr. L. J. 249 = A. I. E». 1924 Rang. 352. 
— S. 190— PoUce report. 

Contents. 

Where the Court makes an order for investigation 
under S, 155 (2) and a charge-sheet is filed after making 
the investigation, that charge-sheet can be regaided as 
coming under the description of report ; but if such 
charge sheet, after mentioning sections of Penal Code, 
fails to give any details or circumstances of any descrip 
tion, the provisions of S. 173 which require that the 
nature of the information should be stated and those of 
S. 190 (1) (^) which require that the facts constituting 
the offences should be stated are disregarded and so 
prosecution cannot be based on such charge-sheet treating 
it either as report or complaint. 37 Cal. 49 and A.I.R. 
1924 Cal. 476, Foil. {Mirza and Broomfield, JJ.) In re 
Shivlingappa Bhagappa. 

32 Bom. L. R. 782 = 1930 Or. 0. 891= 
A. I. R. 1930 Bom. 372. 

The report of a Sub-Inspector of Excise to a 

Magistrate is a police report only for the purposes of 
S. 190, Cr. P. Code. The report is not a police report 
for other pmposes. {Cuming and Gregory, //.) 
Radhika Mohan Das v. Hamid Ali. 

54 Oal. 371 = 28 Cr. L. J. 316=100 1. 0. 640= 
A. I. R. 1927 Cal. 405. 

Non-cognizable offence. 

A conviction by a Court of Sessions caimot be set aside 
, on revision simply on the ground that there is a defect 
in the initiation of proceedings in the commitment Court 
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OR. P. CODE (1898), S. 190~PoUce report. 

or some irregularity in the commitment proceedings. 
Magistrates are entitled to take cognizance of non-cog- 
nizable offences upon a report made in writing by a 
police officer without examining the officer on oath. 
iTek Chand, /.) SHANKAR LaL v. EmPEROR. 

28 Or. L. J. 821 = 104:1. O. 437 = 
A. I. R. 1927 Lah. 702. 

conftmd to cognizable cases. 

The report of police officer mentioned in S.190 (1) (^) 
is not confined to a report of a cognizable offence. It 
includes even the police report in a non-cognizable case. 
His examination on oath is not necessary. A. I. R. 
1925 Mad. 672, Overruled. {Coidts-T rotter , C. J. 
Spencer and Krishnan, //.) PUBLIC PROSECUTOR v. 
Ratnavelu Chetty. 49 Mad. 525= 

27 Or. L. J. 1031 = 25 M. L. W. 248 = 
38 M. L. T. 177= 1927 M. W. N. 43=96 I. 0. 983 = 
A. I. R. 1926 Mad. 865 = 52 M. L. J. 210 (P. B.). 
Magistrate can take cognizance both in cogniz- 
able and non-cognizable offences upon a report men- 
tioned in S. 190 (1) {b') since the provisions of S. 190 
'extend to all offences. The use of the words police 
report in S. 173 does not restrict this power as confer- 
red by S. 190 (1) (^). {Greaves and Panion, //.) 
Bholanath Das v. Emperor. 

83 I. C. 628 = 28 O. W. N. 490 = 26 Or. L. X 68 = 
A. I. R. 1924 Oal. 614. 

“ Police report ” means police-report within 

meaning of S. 170. {Mookerjee and Chatterjee^ //•) 
Nagendra Nath Chakrabarthy v. Emperor. 

81 I. C. 220 = 51 Oal. 402 = 38 C.L.J. 388 = 
25 Or. L. J. 732= A. I. R. 1924 Cal. 476. 
'——Use of — By Magistrates. 

Where the police find on enquiry a complaint to be 
false the complainant can place the matter before a 
Magistrate under Sub S. 1 (a) of S. 190. But 
where the Magistrate has already taken cognizance of 
an offence, if where the charge sheet is placed before 
the Magistrate, the police officer as the prosecution 
medium, omits the names of certain persons whose 
participation in the offence had up to that time been 
before the Magistrate, the Magistrate is not compelled 
in any way to follow what is after all no more than an 
advice tendered by the prosecuting authority. Without 
giving reasons, however, he should not differ from the 
advice. Once having taken cognizance of the offence 
the Magistrate is strictly independent of any opinion 
which the police offer to him, and he can order that any 
persons accused as being participators in the offence 
should be produced before him, to undergo the prelimi- 
nary enquiry, or for trial in cases which do go to a higher 
tribunal for trial. If this were not the law the police 
would be in possession of powers which might be subject 
to the gravest abuse. As a matter of procedure the 
proper course in such a case would be for the Magistrate 
simply to call upon the Police to bring forward a charge 
sheet against those who the Magistrate thinks ought to 
be brought before him. {Ad ami and Bucknill, //.) 
Raghupat Narayan Singh v. Emperor. 

84 1. 0. 241 = 1924 P. H. 0. C. 162 = 
6 P. L. T. 323 = 26 Or. L. J. 241 = 
A. I. R. 1924 Pat. 697. 

— There is no justification for restricting the term 

police report ” in S. 190 {b') to reports under S. 173 
only. (1911) 5 S. L. R. 1, Dis. {Kincaid, J. C., Ray^ 
mond and Aston^ A- /. Cs.) MEHRAB v. THE CROWN. 
83 1. 0. 885= 17 S. L R. 150 = 26 Or. It. J. 181 = 
A, I. R, 1924 Siaa 71 (P. B.). 
— S. 190— Powers of District Magistrate. 

—'Where the Township and Sub-Di visional Offi- 
cers enquire into certain unauthorised horse races^ and 


OR. P. OODE (1898), S. 190— Procedure. 

submit the proceedings to the Deputy Commissioner 
who on considering the report records an order in hi? 
capacity as District Magistrate, taking cognizance of 
offences, the latter has jurisdiction to take cognizance of 
offences, in the manner he did. 43 Mad. 709, Rel. on ; 
37 Cal. 221 Cons. {Carr, J.) EmperOR v. NGA PO 
Win. 125 I.O. 360 = 8 Rang. 246 = 1930 Cr.O. 806 = 
31 Or. Ij. j. 867 = a. I. R. 1930 Rang. 253. 
Exercise of. 

Where with regard to an offence which has been the 
subject of police report and has not been finally dispos- 
ed of by a Magistrate, a District Magistrate ihinks it 
necessary to continue proceedings against the accused it 
is more regular for him to withdraw the pending case 
to his own file under S. 528, lather than to begin sepa- 
rate proceedings by taking cognizance of the same offen- 
ces under S. 190 (1) (^r). 5 C. W. N. 488 and 4 C. W. 
N. 242, Dist. {Ja?nes,J.) GHANA MaHAPATRA v. 
Emperor. 1929 Cr.O. 582= A. I. R. 1929 Pat. 710. 
— S. 190— Powers of District Registrar. 

—After a Sub- Registrar refused to register a docu- 
ment, an appeal was made to the Dt. Registrar but 
that appeal was dismissed, and the Dt. Registrar who 
was also the Dt. Magistrate directed the piosecution of 
one <7 the purchaser for an offence under S. 471, Penal 
Code. 

Held, that the Dt. Registrar who was also the Dt. 
Magistrate was competent to take cognizance under 
S. 190, cl. (1), sub-section {c) Cr. P. Code, and to 
transfer the case to a Subordinate Magistrate in order 
that a commitment inquiry might be held and there was 
therefore, no defect in the jurisdiction of the Sessions 
Judge to try the accused. {MuUick and Buckmll, J/J) 
Cheta Mahto V. King-Emperor. 

74 I. 0. 636 = 89 I. 0. 1050 = 2 Pat. 469 = 
4 P, Ii. T. 727=24 Or. L. J. 792= 
26 Or. L. J. 1482= A. I. R. 1924 Pat. 128. 
— S. 190— Powers of Magistrate. 

There is nothing in the Code of Criminal Proce- 
dure to restrain the Sub-Divisional Magistrate from 
taking action in respect of an offence which he thinks 
has been committed but which has not been brought 
to his notice in the form of a complaint. S. 190 {c) 
gives very wide powers to the Magistrate. What is in- 
tended thereby is that the Magistrate should be able to 
bring his experience to bear upon any statement of facts 
maae to him by an aggrieved person who might not 
know what his legal remedy was in the given circum- 
stances, Where the person aggrieved made a petition to 
the Sub-Divisional Magistrate to take action against d 
and B under Ss. 107 or 145, Cr. P. Code, and did 
not allege in his petition that any offence had been com- 
mitted by ^ and ^ and the Magistrate passed the fol- 
lowing order. “This is a case under Ss. 447 and 352, 1- 
P. Cm and is transferred to the Court of the Tashiidar.'’ 
and the Tahsildar tried A &xid B and ultimately convict-, 
ed them under Ss. 352 and 447, 1. P. C. 

Held, , that the Magistrate was acting within his 
jurisdiction when he read the statement as being a com- 
plaint of facts, which constituted an offence, and even 
if the definition of “complaint*^ would, rule out the ap- 
plication of Cl. {a), S. 190, the Magistrate was certainly 
able to take cognizance of the offence under Cl. (:r). 
{Pullan, /.) SaRFARA2z^. EmPEROR. 7 O.W.Nf. 947= 
1930 Or. O. ll64pA.I.B^ 1930 Oudh 500. 
—S* 190— Procedure. ' 

A District Magistrate sent a matter to Sub-Divi- 
sional Magistrate for enquiry report, and, after thd 
report was mhde, the case himseM^ 

No opponunity Was 16 the 'accused to be tried by 
a differ^t convicted. 
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Held, that it was the Magistrate who took cogni- 
zance of the case and the proceedings should be quashed 
as the case should have been tried in another Court. 
{^Pullan, /.) LaCHMI NARAIN v. EMPEROR. 

1131. 0. 326 = 6 O. W. ]Sr. 1136 = 
30 Or. L. J. 134=4 Luck. 353= 
12 A. I. Or. B. 93= A. 1. R. 1929 Oudh 87. 

One A was challenged by the police for murder. 

In the course of committal proceedings the Magistrate 
found that there w^ere some witnesses w’ho said that the 
murderer was not A but M. The Magistrate therefore 
proposed to suspend further proceedings against A and 
directed that proceedings on the charge of murder 
should be started against M with the intention of com- 
mitting one or the other to the Sessions Court. 

Held, that the procedure, though not illegal, was not 
suitable. The magistrate should either commit A to the 
Sessions Court or, if he is not satisfied that there are 
sufficient grounds for committing him to the Sessions 
Court, should discharge him, and that further proceed- 
ings should not be taken against M until A is either 
convicted, acquitted, or discharged. {Wild, J, C. and 
Astmi, A, /- c.) Sher Mahomed ». Emperor. 

1151.0. 335=12 A.I. Cr.E. 372= 
30 Or L. J. 459= A. I. E. 1929 Sind 17. 

— — ' A caised to be informed^ 

Where a magistrate takes cognizance of a case 
neither upon a complaint nor upon a police report, he 
must be deemed to have taken cognizance of it upon his 
own knowledge or suspicion, and in that case it is his 
duty to inform the accused that he is entitled to have 
his case tried by another Court. {Snlatman, /.) NARAIN 
Das z/. Emperor. 92 1. 0. 741=27 Or. L. J. 325= 
7 L. R. A. Or. 38= A. I. R. 1926 All. 325. 
“ ■ ^Reasom — Desirable 

It is desirable that a magistrate taking cognizance 
under S. 190 (1) {c) should record the information 
upon which he has acted, though he may not disclose 
the source of his information. But his omission to do 
so does not necessarily vitiate the proceedings. 35 Cal 
1076, jRel. on. {Godfrey, /.) MaUNG NYI Bu v. Empe- 
ROR. 93 I. 0.77=4 Bur. L.J.211 = 

27 Or. L. J. 413 = A, I. E. 1926 Rang. 46. 

— •Nofi-cognizahle case. 

The petitioner made a statement to the Village 
Munsif that a dacoity was committed in his house and 
mentioned certain persons as having taken part in the 
dacoity. The Village Munsif forw'arded the complaint 
to the Police, who held an investigation and referred 
the case as false. The Sub-magi strale to whom the 
papers were sent, accepted the referred charge-sheet and 
struck the case off his file. The police put in a charge 
sheet before the Sub- Divisional magistrate against the 
petitioner for an offence under S. 211 I. P. C. The 
Sub-Divisional magistrate transferred the case to the 
Second Class magistrate who bad acted on the referred 
charge-sheet in the alleged dacoity case. 

Held, that this was not a case in which the police 
could start proceedings of their own accord. The off- 
ence under vS. 211 is a non-cognizable one and the Po- 
lice were not empowered to investigate into a non-cogniz- 
able offence and charge the petitioner. It was open 
^ther to the accused in the alleged dacoity case or to 
the Village Munsif, or any Police officer to prefer com- 
plaint under S. 190, Cf, P. Code, in which case the 
magistrate before whom the complaint is made might 
take the case on his file after taking a sworn statement 
from the complainant. As such course was not adopted 
in this case, the proceedings were illegal. {Devadoss and 
Wallace, fj.) PERUMAiu NAICK v. EmPEROR. 

901. 0.398=1925 M. W.N,317= 


OR, P. CODE (1898), S. 191— Effect of non- compli- 
ance. 

22 M. L. W. 209 = 26 Or. L. J. 1550 = 
A. I. R. 1925 Mad. 672.. 
— S. 190— Taking co^zance. 

Deprivation of jurisdiction to proceed. 

Where a magistrate has properly taken cognizance of 
a complaint nothing that can happen subsequently will 
suffice nor can anything in S. 195 (1) {If), operate to 
deprive him of jurisdiction to proceed thereon in accord- 
ance with law. A.I.R. 1925 Pat. 7l7, Dist. {Macpher- 
S071, /.) Parmanand Brahmachari V. Emperor. 
116 I. 0. 46 = 1930 Or. 0. 6 = 30 Or. L. J. 554= 
10 P. L. T. 618=12 A. I. Cr.*R. 427= 
A. I. R. 1930 Pat. 30. 
-Taking cognizance occurs as soon as the magis- 
trate as such applies his mind to the suspected commis- 
sion of an offence. 37 Cal, 412, Foil. {Macpherson, /.)* 
Parmanand Brahamachari v. Emperor, 

116 I. 0. 46 = 10 P. L. T. 618 = 12 A. I, Or. R. 427 = 
1930 Or. 0. 6 = 30 Or. L. J. 554= 
A. I. R. 1930 Pat. 30. 

— - Cls : a, b, & c, 7iot mutually exclusive. 

While considering S. 190 it cannot be treated that 
the three alternatives upon which a magistrate may take 
proceedings are mutually exclusive. It is not correct 
that a magistrate while taking cognizance of an offence 
should have done it under some one of the alternatives- 
to the exclusion of the other. {Courtney Terrell, C.J-, 
Dhavle and James, J J.) BHARAT KISHORE LAL 

Singh Deo v. Judhistir modak. lo P.L.T. 779= 
30 Or. L.J. 1056 = 119 I. 0. 413 = 
1929 Or. 0. 341 = A. I, R. 1929 Pat. 473. 

- '• P oint of time- 

Under S. 190 a Magistrate takes cognizance of a case 
when the complaint is filed and even before the exami- 
nation of the accused under S. 200. (6 Pat. L. J. 116; 11 
Mad; 443, Foil.) {Odgers and Wallace, //.) AMBAYARA 
I Goundan V. Pachamuthu Goundan. 

81 I. 0. 218 = 19 M. L. W. 461 = 25 Or. L. J. 730 = 
A.I.R. 1924 Mad. 587.- 

— S. 191 — Applicability. 

The mere fact that previous to the making of the 

written complaint the magistrate happened to be in the 
village and the complainant related the .«tory of the offence 
to him orally and he inspected the locality, would not 
bring the case within the purview of sub-cl. {c') of the sec- 
tion, and if the same magistrate starts the proceedings on 
the written complaint, the case would fall under S.190 (D* 
(«) andS. 191 would not apply. {Banerji, J.') BaLDEO 
V. KING-EMPEROR. 98 I. 0. 718 = 

7 L. R. A. Or. 191= 27 Or. L. J. 1406 = 
A. I. R. 1927 AU. 101. 

— S. 191— Effect of non-compliance. 

— Tr/tf/ vitiated. 

Section 191 is imperative and a failure to inform 
the accused his right to be tried by another magistrate 
under S. 191 is not a mere irregularity which is cured 
under S. 537, but it vitiates the trial. 28 All. 212 and 
A.I. R. 1923 AIL 383, Foil. {Sulaiman, /.) NaRAIN 
Das V, Emperor. 92 1. 0. 741 = 

27 Or. L. J. 325 = 7 L. R. A. Or. 38 = 
A. I. B. 1926 AU- 325. 

^Trial is not in accordance with law if provisions 

of S. 191 are not complied with. {Harrison, /.)* 
SOMMUNz/, Emperor. 961.0.989=** 

27 Or. L. J. 1037= A. I.R. 1926 Lab. 627. 

Omission to inform accused of his right to he 

tried by another Magistrate vitiates the trial instituted 
and carried' on by the'Magistrate under S. 476, Cr, P. 
Code. {Wazir Hasan, J. C.) KING-EMPEROR z*. 
1 NaipaL. 82 1. 0. 152= 11 O. L.J. 532= 
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»CE. P. COBB (1898), S. 191— Effect of non-compli- 
ance. 

25 Or. L. J. 1224=28 O. 0. 1 = 
A. I. R. 1924 Oudh 448. 
— S. 191— Grounds for transfer. 

A complaint was made against a person that he 

had come with a mob of men to the house where the 
.complainant held the village-school, had entered the 
house, beaten the complainant with the help of those 
who were with him and turned him out of the house. 
There was also an allegation that the person and his 
companions had taken away certain properties of the 
complainant. Charges were drawn under Ss. 448 and 
323. Accused applied for transfer from Third Class 
magistrate to one having higher powers on the ground 
that the case made by prosecution was in fact a case 
which would justify charge under S. 452. 

Heldy that the case could not be transferred on the 
alleged ground, but it must be transferred because if 
•allegations be correct, a much more serious offence was 
committed than could be punished by 3rd Cl. Afagis- 
trate. {Adami, /.) SURAJ NaRAYaN v. EMPEROR. 

1929 Or. 0. 271= A. I. R. 1929 Pat. 511. 
-S 191— Trial. 

A Magistrate is not precluded from trying a case 

.of which he has taken cognisance on his own knowledge 
under S. 190 (r) provided he has complied wdth the 
provisions of S. 191. In such a case S. 556 ceases to 
operate. {Heald, /.) NGA Chit KYAW v. KinG- 
Emperor. 84 I. C. 249 = 3 Bur. L. J. 121 = 

26 Or. L. J. 249= A. I. R. 1924 Rang. 352. 
— S. 192— Legality of transfer. 

Umit of power. 

Application was made to the District Magistrate pray- 
ing for action to be taken under S. 145 of the Code. 
The District Magistrate took the petition on file and 
without himself taking action under S. 145 (1) trans- 
ferred it to Sub- Divisional Magistrate under him for 
disposal. Sub-Divisional Magistrate made an order 
under S. 145 (1). But the land concerned was not 
within the local limits of his jurisdiction. 

Held, that the District Magistrate was wrong in 
transferring the case to a Sub- Divisional Magistrate 
who had no jurisdiction over the land concerned. The 
District Magistrate had no power to alter the boundaries 
*of any sub-division of liis District permanently, tempo- 
rarily, or for the purpose of any particular case. The 
Sub- Divisional Magistrate’s order therefore was without 
jurisdiction. 26 Mad. 188 and 22 Cal. 898, Dist. ; 41 
Mad. 246, Appr. {^Reilly, J.) CHELLAPATH’i NaIDU 
•V, SUBBA NaIDU. 1141. 0. 625 = 

28 M. L. W. 664=1928 M. W, N. 921= 
1 M. Or. 0. 320 = 62 Mad. 241= 
30 Or. L. J. 340 = A. I. R. 1928 Mad. 1230 = 
65 M. L. J. 693. 

S, 192 (1) empowers a Ma^strate to transfer a 

case for enquiry or trial but it does not empower him 
to transfer a case simply for the purpose of considering 
the report of an investigation under S. 202, Cr. P. 
Code, which he has himself ordered. \Suhrcewardy and 
Mukerjee, //.) MaHABIR SiNGH v. GirIBALA DaSSI. 

87 I.O. 626 = 29 O.W.TST, 508=26 Or. L.J. 990 = 
A.I.R. 1925 Oal. 742. 

— S. 192— Notice. 

To acctised — Necessity, 

In cases of transfer, the District Magistrate, before 
passing an order of transfer, should give an opportunity 
to the accused to show cause why transfer should not 
be made. (Vevadoss, /.) RaMALINGA Odayar v. 
Emperor. 51 Mad. 610 = 28 M. L. W. 303= 

1 M, Or. 0. 143= 29 Or. L. J. 734=110 I O. 690= 
A. L R. 1928 Mad. 560=66 M. L. J. 217. 


CR. P. CODE (1898), S. 193— Fresh Charge. 

— S. 192— Procedure after transfer. 

A Magistrate to whom a case is transferred by 

the District Magistrate under the provisions of S. 192 
stands in the shoes of the original Magistrate and he 
has full authority to deal with the case as if he himself 
had taken cognizance of it. {Chotzner and Gregory, //.) 
Hemendra Nath Sen v . Emperor. 

65 Oal. 1274 = 30 Or.L.J. 352=114 I. 0. 800 = 
A. I. R. 1929 Oal. 192. 

, P owers, 

If the Sub Divisional Magistrate, acting under S. 192 
(1) transfers a case of which he has taken cognizance 
before issue of summons, the Magistrate who receives 
the case on transfer has power to ao all that is requisite 
to try and decide the case, including power to issue 
summons on the accused. He has the same power 
where the High Court directs transfer of the case from 
the file of the Sub-divisional Magistrate and the case 
is transferred to his file in accordance with that direc- 
tion. {Macpherson, J.) RaJA MaDHU SUDAN DeV 
V, Panu Parhi. 

7 P. L. T. 420=27 Cr. L. J. 855 = 95 I. 0. 935 = 
A. I. R. 1926 Pat. 368. 

— S. 192— Retransfer. 

— ■■ P cnvers, 

On a complaint being filed before the Sub-Divisional 
Officer, the complainant was examined and police was 
ordered to submit a report. The police submitted a final 
report stating that the case was maliciously false and filed 
a complaint for the prosecution of the complainant under 
S. 211 of the Indian Penal Code. The Sub-Divisional 
Officer did not take cognizance of the case under S. 211 
but merely asked the accused to show cause why he should 
not be prosecuted. At the same time the complainant 
put in a petition impugning the police report and praying 
for an enquiry by a Judicial Officer. The eomnlainant 
was directed to adduce evidence. His witnesses, how- 
ever, were not present on the day fixed and he prayed 
for time. The case was thereupon adjourned, but on 
the adjournment date the following order was passed : 
“ Witnesses were present. To Mr. Q. (a Deputy 
Magistrate) for disposal” Mr. Q. did not examine any 
of the witnesses being of opinion that it would be a 
waste of time to do so. But on looking into the police 
report and hearing the pleader of the complainant he 
dirtcted the investigating officer to submit a charge- 
sheet in the case. Subsequently the Sub- Divisional 
Officer purported to re-call the case from the file of the 
Deputy Magistrate and make it over to another Deputy 
Magistrate with certain instructions as to how he should 
proceed. 

Held, the order transferring the case to the Deputy 
Magistrate was under S. 192 and the whole case was 
transferred. The Deputy Magistrate had full seisin of 
the case and Sub Divisional Officer could not re-call the 
case for the reasons shown in his order or transfer it to 
another Deputy Magistrate, much less with instructions 
as to how he should deal with the case. The order of 
the Sub-Divisional Officer transferring the case to 
another Magistrate as well as the order of the Deputy 
Magistrate asking for a charge-sheet from the police 
should be set aside. (jSen, /,) MaHaRT Dhangar 
V, BaldeO Narain. 7 p. Xi. T. 630 = 

1926 P. H. 0. 0. 16=26 Cr. L, J. 1685= 
90 I. 0. 667= A. I. B. 1926 Pat. 626. 
— S. 193 — ^Fre^ charge. 

*Qannot be added in sessions court. 

The object of S 193, Cr. P. Code, in requiring 
that a Court of Sesi^ons shall not take cognizance of an 
, offence unless the accused has been committed to it W a 
1 competent Ms^strat^ ibto secure to the accused is 
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OR P. CODE (1898), S. 193— Presh Charge. 

charged with a grave offence a preliminary enquiry 
which would afford him the opportunity of becoming 
acquainted with the circumstances of the offence, and to 
enable him to make his defence. This object would 
indubitably be frustrated, if a fresh charge is substituted 
or added in the Sessions Court on which the prosecution 
ha\ fc not led evidence even in the Sessions Court but in- 
tend to lead evidence. {Ktncoid^ J.C. and Rupchand 
Bilaram, A,/.C,) EmpeROR j/. SteWarT. 

21 S.L.E. 55-^27 Or. L. J. 1217=971. C. 1041 = 
A. I. R. 1927 Sind 28. 

— S. 193— Transfer of reference. 

Where the Sessions Judge transferred the hear- 
ing of a reference under S. 123, Cr. P. Code to the 
Additional Sessions Judge, 

Held, that S. 193 (2) should be interpreted in a 
liberal sense and that the first Additional Sessions Judge 
has jurisdiction to hear the reference. {IVahnsley and 
Ckotzuiir, //.) Binode Behari Nath v. Emperor. 

81 1.O. 61 = 81 1. 0. 149 = 50 Cal. 229 = 
39 0. J. 75 = 27 C. W. N. 996= 
25 Or. L. L 573 = 25 Or. L. J. 661 = 
A. I. B. 1923 Cal. 649 

S. 195. 

Appeal. 

Appellate Court. 

Applicability. 

Complaint. 

Costs 

Counsel. 

Court, meaning of. 

Death of Applicant. 

Delay. 

Dftty of Court. 

Effect of amendment. 

High Court. 

Interpretation. 

Limitation. 

Notice. 

Powers of Court. 

Probability of Conviction. 

Procedure. 

Revision. 

Sanction. 

Scope of. 

Subordinate Court. See also Appellate Court 

Subordination. 

hliscellaneous. 

— S. 195— Appeal. 

* -No ^peal lies when prosecution is launched 

under S. 195 (^). The only remedy to set it right is by 
way of revision. (jCarr^ /.) P. J. MONEY v. EmperOR. 
Ill 1. 0. 672 = 6 Rang. 529 = 29 Or. L. J. 912= 
A. I. R. 1928 Rang. 296. 
The right of appeal given by S. 476 (^), Cr. P. 
Code, is restricted to offences referred to in S. 195, 
sub'S. (1), cl. (b) or (/) and no right of appeal is given 
by S. 476 (b) in respect of any offence referred to in 
S* 395, sub-S. (I) cl, (^). (Jqbal Ahmads /.) BRI- 
JENDRA Nath v. Emperor. 102 I. 0. 483= 

8 A. I. Cr. R. 65= 8 L. R. A. Or. 101 = 
28 Cr, L. J, 547 = AJ.R. 1927 All. 828. 
A sanction for prosecution by a single judge sit- 
ting on the Original Side is an order and not a judg- 
ment and no appeal lies. (^Srhmal^, C, Oidfield and 
emits Trotter, //.) K. V. MUNISWAMY MUDALIAR 
V. RAJARATNAM PILLAL 71 1. 0. 126= 

16 H,L. W. 365 = 1922 M. W. N.594= 
31 M. L. T, 287=46 Mad. 928=24 Or. L. J. 78= 
A. I. R. 1922 Mad. 496 =43 M. L. J. 376 <P; BO- 


OR. P. CODE (1898). 

— S. 195— Appellate Court. 

Test, 

The determination of the superior Court is not con- 
fined to the decrees which are appealable. What is- 
stated is that a Court shall be deemed to be subordinate 
to the Court to which appeals ordinarily lie from the 
appealable decrees. {Dalai, J,) RaTAN LaLz/. Hafiz 
Abdul Hai. 1930 Or. 0. 631 = 1930 A. L. J. 1010 = 
125 I.O. 753 = 31 Or. L.J. 898 = A.I.R. 1930 All. 407. 

By reference to Rr.‘ 16 and 17 of Local Self 

Government Rules (1925) it may be taken a.s certain 
that the returning officer is a public servant subordinate 
to the District Magistrate. The District Magistrate 
therefore has authority to hear an appeal under 
S. 195 (5), Cr. P. Code, and he is not justified in re- 
fusing jurisdiction. {Dalai, /.) MADUSUDAN LaL 
z/. Emperor. 120 I. 0. 128=30 Or. L. J. 1159= 
11 L. R. A. Or. 27= 13 A. I. Cr. R. 137= 
1930 A. L. J. 216= 1929 Or. 0. 659 = 
A. I, R. 1929 All. 9SL 

The omission of the word “only,” in sub-S. (3) 

does not imply any change in the law as it existed 
before the amended Code. A Magistrate empowered 
under S. 407 (2) cannot be regarded as a Court “to 
which appeals ordinarily lie,” the Court of the District 
Magistrate being the Court to which appeals ordinarily 
lie. 30 Cal. 394 ; 26 Mad. 656 (F. B.;, Foil. 18 Mad. 
487, Dist. and not Foil. {Mukerfi and Graham, J J,^ 
MOHiM Chandra emperor. 116 1. C. 638= 
33 C. W. N. 285=49 C. L. J. 342= 
30 Or. L. J. 658 = 56 Cal. 824 = 
13 A. I. Or. R. 103= A. I. R. 1929 Cal. 172. 

—Where under notification by High Court with 

previous sanction of the Local Government as provided 
for by statute appeals lying fiom Munsif’s decree are 
preferred to the Court of the Subordinate judge, the 
latter Court is the Court to vhich appeals ordinarily lie 
within the meaning of S. 195 (3). {Knlwant Sahay and 
Maepherson, //.) RaMaCHANDRA PaNDHI z/. 
Emperor. 117 1. C. 878=8 Pat. 428 = 

30 Or. L. or. 834 = 1929 Or. C. 168 = 
A. I. R. 1929 Pat. 367. 

VahiaUon — No test. 

On refusal of sanction to prosecute in respect of an 
offence referred to in S. 195 committed in the course of 
a civil suir the valuation of such suit is immaterial for 
the purpose of deciding to which Court of Appeal an 
application under S. 195 for granting sanction will lie r 
17 All. 51, Foil. {Waller and Madhavan Nair, //.) 
Palaniappa CHETH V. Chettiappa CHETTI. 

99 I. O. 957 = A. I. R. 1927 Mad. 683, 

A Sub-Divisional Officer granting sanction under 

sub-S. (1) {d) is subordinate to the District Magistrate 
and not the Sessions Judge for puroose of sub-S. (5). 
Sub-S. (3) refers to the cases mentioned in CIs. {f) and 
{c) of S. 195 (1) where the complaint must be made by 
the Court and not to Cl. (a) where the complaint is to be 
made by a public servant. {Damon Miller, C, J, and 
Foster, J,') MaINI MJSSIR v. KING EMPEROR. 

100 I. 0.961 = 6 Pat, 39=28 Cr. L. J. 353= 
8 P. L. T. 488 = 7 A. I. Or. R. 466 = 
A. I. R. 1927 Pat. 111. 

For the purpose of S. 195 Munsiffs in the Punjab 

are subordinate to the .Senior Sub- Judge and- hence 
appeals from an order granting or refusing sanction lie 
to him. (Moti Sagar, /,') JaWALA SiNGH v, MADAN 
GOPAL. 91 1.0. 251 = 27 Or, L. J. 75 (Lali.) = 

1 L. 0. 7. 

An appeal from a complaint made by a Judge of 

the Court of Small Causes, who describes himself as a 
Munsiff because he was' a Munsiff invested with Small 
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OB. P. OOBB (1898), S. 196— Appellate Court. 

Cause powers, for prosecution of a person under Ss. 47l 
and 467, 1. P. Code lies to the District Judge and not to 
the Court of the Sessions Judge, {Dalai ^ /. C.) FateH 
Bahadur v. Abdul Rahim. 91 L C. 387= 

2 O. W. N. 845 = 27 Cr.L. J. 83 = 
A. I. B. 1926 Oudh 713. 
For the purposes of S. 195, a Munsif is subordi- 
nate only to the Senior Subordinate Judge and not to 
the District Judge who has therefore no jurisdiction to 
grant sanction for a prosecution for offences committed 
in the Ivlunsif’s Court. {Mariineatt, /.) KaNHAIYA 
LAL V. ROSHAN M AL. 69 I. C. 448 = 

23 Or, L. J. 720 = A. 1. B. 1924 Lah. 356. 

Special powers — Not to affect the ordinary form. \ 

By Notification No 4 848- VI-353 of the 3rd Decern- ' 
her, 1921, the City Magistrate of Lucknow had been in- j 
vested W'xth the power to hear appeals from orders and 
convictions by Magistrate of the 2nd and 3id classes 
under S. 407 (2) read with S. 37 of the C;:. P. Code. 

Held, that for the purpose of S. 195, clause (7) of 
the Code, an appeal from the decision of a Bench of 
Honorary Magistrates, exercising second or third class 
powers, was to be deemed “ordinarily” to lie to the 
District Magistrate and not to the City Magistiate. 30 
Cal. 394 and 26 Mad. 656, Ref. {Kanhatya Lai, J, C.) 
amamad Hussain v. mt. Rahiman. 

85 I.O. 39 = 26 O. C. 358 = 26 Cr. L.J. 423 = 
A. I. B. 1924 OudB 239. 

— S. 195— Applicability. 

Where a party who has brought a civil suit has 

not himself fabricated the evidence in relation to that 
suit but is challenging certain evidence the opposite 
party might produce against him to his prejudice as 
being false and fabricated and it is not produced and 
the party succeeds in the suit, party is entitled to file a 
complaint against the other party under Ss.l92 and 193, 
Penal Code, and it is not necessary that the Court 
should file complaint under S. 195 Qi), Cr. P. Code. 
A. I. R. 1923 Bom. 105 and 39 Mad. 677, Dht, 
{Mirza and Broomfield, JJf) In re MOHANIRaJ 
Krishna Korhalkar. 1930 Cr. 0.769= 

32 Bom. L.B. 589 = A. I. B. 1930 Bom. 337. 
— S. 196 — Complaint— Additional offences. 

F resh complaint not necessary. 

Where the original complaint alleged an offence of 
conspiracy only, but the evidence disclosed another 
offence committed in pursuance of that conspiracy and 
covered by S. 195 (1) (<:) and the Magistrate framed 
charge in respect of this second offence. 

Held, no complaint was necessary under S. 195 (1) 
(r). Under S. 254 the Magistrate is not restricted to 
the original offence which he has taken cognizance of. 
Moreover, S. 235, Cr. P. Code, permits a joinder of 
charges in respect of offences arising out of the same 
transaction. {Matmg Ba and Doyle, //.) ABDUL 
Rahman v. King Emperor. 94 1. 0. 717= 

4 Bur. Ii. J. 213 = 27 Or. L. J. 669 = 
A. I. B. 1926 Bang. 53. 
— S. 195 — Complaint— Bvasion of, 

Fabrication — False evidence in the gutse of 

f rated. 

Where a complaint stated that certain persons cons- 
pired with others and forged a document with the deli- 
berate object of using it in ' evidence in certain proceed- 
ing pending in - 9 Court and other proceedings that 
might follow* and that it was actually so used in the 
proceedings pending before a Court, 

Held, that the offence complained of fell under 
cl, G). S, 195 (1), Cr. P. Code, and, therefore the 
complaint cannot be taken cognizance of except on the 
complaint in writing of the Court in which the offence 


OB. P . CODE (1898), S. 196 — Complaint — If neces/ 
sary. 

was alleged to have been committed. To hold in such 
a case that although a private person was barred from 
prosecuting for fabiicating false evidence, he would 
still be at liberty to prosecute for fraud would mean 
that the provisions of S. 195 (1) (d), Cr P Code 
might be evaded by this simple expedient. il was not 
open to the Court to tiy the accused either for fabricat- 
ing evidence or for fraud because the specific offence of 
fabiicating false evidence should be given preference 
over the more geneial offence of forgery. A. I. K. 1924 
All. 296, not Foil. ; 31 Mad. 43, Dist. ; 25 Bom. 90 
Disc, and Dist. ; A. I. R. 1922 Mad. 223, Cons. A, L 

R. 1925 All. 230, Rel. on. {Curgenven, Jf) PeriaNNa 
Muthirian V. Vengu Ayyar. 114 I. C. 360 = 

28 M. L. W. 687 = 1929 M. W. N. 196 = 

2 M. Cr. C. 19 = 30 Cr. L. J, 322= 
A. 1. B. 1929 Mad. 21 = 56 M. L. J. 208. 

Frefe?‘ring complaints under different sections 
of Fetial Code. 

The complainant, who was notpaity to a suit ii> 
which the document was filed, filed the petition asking 
the Court to direct a prosecution of the accused under 
various sections including Ss. 471 and 474 of Penal 
Code. That petition was rejected by the Court and the 
appeal to the District Judge was dismissed. Thereafter 
the complainant filed another complaint, a complaint 
of an offence under S. 474. The accused was put upon 
his trial and was convicted and sentenced. 

Held, that the terms of S. 195 Cr. P. Code, could not 
be evaded and that the offence being clearly under 

S. 47l if any offence was made out at all and that 

process having been sought and refused under S. 476, 
Cr. P. Code, it would be W'rong to permit the prosecu- 
tion in the manner adopted. 44 Cal. 970 and 19 C.W.N 
125, Foil. ; A. I. R. 1924 Cal. 718, Ref. ; A. I. R. 1921 
Cal. 1 (S. B.) Dist. {Fankin mid C. C. Gkose, //.) 
IBRAHIM V , Emperor. Ill i. 0. 433 = 

29 Cr. L. J. 849 = 11 A I, Cr. B. 79 (Cal.). 

When the Code provides that the Court shall not 

take cognizance of certain offences without complaint 
from the public servant it is not open to a Magistrate to 
ignore this provision by the device of instituting the 
case under another section of the Penal Code. Hence the 
Magistrate cannot say that he took cognizance of an 
offence under S. 225 {b) of the Penal Code and that 
having done so he was entitled under S. 238 of the 
Cr. P. Code to convict the accused under S. 173 of the 
Penal Code which he regarded as a minor offence of the 
same character as that for which a penalty is provided 
under S. 235 {b'). {Neave, J.) SRI NaRaIN SiNGH v„ 
Emperor, 86 1. 0. 62 =47 All. 114** 

22 A. L. jr. 1006 « 26 Or. D. X 44fe= 
6 L. B. A. Or. 163= A, 1 B. 

— S, 195— Complaint— Groxuiffs for. , - 

^Finding of competmt Cmrt, * \ ; * 

The finding of a competent Court that a document is 
a forgery^ or that a witness has perjury 

before it is a sufiScient prima f(^ie grouh4 for an order 
under S. 195 or S. 476. (Darnels^ /.) DWARKA 
PRASAD V. MaKUND SaRUP. . , I. 0. 290 = 

24 A. Il, S, 122^.26 Ox. Ji, J. 1506= 
6 II. B. A. II. B. A. Or. 213= 

, ' r^|I.;B.1926 A11.2L 

— S. 196— Complaint— 

— Where nO'Pajoceedffjgs t^'place in Court in fur- 

therance of the false inforinatfoh given by the accus^ 
it cannot be tiaattbe iffider S. 211, 1. PJ 

was committed in reJatWtd'^ jhoceeding in 
the compl^stt of ai is not necessary 
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CJR. P. CODE (1898), S. 195 — Oomplaint—If neces- 
sary. 

S. 195 (1) (^). {Bejinet, /.) EmperOR v. Gaya Teli. 

1930 Or. C. 1202= A. I. R. 1930 All. 818. 
— S. 195— Oomplaiiit— Legality of. 

Where an appeal from order of Munsif refusing 

to make complaint under Cr. P. Code, S. 476, was filed 
before District Judge but he transferred the appeal for 
disposal to Additional Judge who directed issue of com- 
plaint, 

Held^ that the direction was legal. 39 Cal. 774 ; 40 
Cal. 37 and A. I. R. 1927 All. 469, not Foil.; A. 1. R. 
1926 All. 229 ; 34 All. 205 and A. I. R. 1921 All. 211. 
Foil. Ahmed, J.) NarAIN DaS v. EMPEROR. 

102 I.C. 485=49 AU. 792 = 
26 A. L. J. 659 = 7 A. I. Cr. R. 534 = 

8 L. R. A. Cr. 81 = 28 Cr. L. J. 549 = 
A. I. R. 1927 AU 555. 
— S. 195— Complaint— Several offences. 

— Where a Magistrate has no jurisdiction to take 

cognizance of an offence under S. 211 for want of pro- 
per complaint he can investigate the complaint as 
regards S. 182. (^MuUick mid Jwala Prasad, JJ,) 
Daroga Gope V. King Emperor. 

88 1. C. 1045= 6 Pat. 33 = 6 P. L. T. 515= 
1926 P. H. C. C. 106=26 Cr. L. J. 1269= 
A. I. R. 1925 Pat. 717. 
— S. 195— Complaint— Want of . 

Offence under S. 211, 7. P. C. — Court cannot act. 

Section 195 (1) (^) is a bar to cognizance of offence 
under S. 211 alleged to have been committed in or in 
relation to a proceeding in a Court except on complaint 
in writing by that Court or some other Court to which 
that Court is subordinate and so where there is clearly no 
such complaint in writing it is not open to a Magistrate 
to take cognizance under S. 190 (1) (r). (^Maepherson, 
J.) Emperor ©. Lalchand Tebi. 

1231. 0. 399 = 31 Cr, L. J. 494 = 
1930 Cr. C. 718= A. I. R. 1930 Pat. 346. 
Illegality. 

The provisions of S- 195 (r) read with S. 476 are 
imperative and non-compliance with them is an ille- 
gality not curable by S. 537. A. I. R. 1926 All. 700, 
Rel. on. {Kinkhede, A, J. C.) TULARAM MaRWADI 
z/. Emperor. 100 1, c, 1044 = 28 Or. L, J. 388 = 
7 A. I. Cr. R.521= A, I. R. 1927 Nag. 184. 
Ousts jurisdiction. 

The absence of a complaint in writing as required by 
S. 195 (1) of the public servant concerned or his 
superior makes the Court a Court not of competent 
jurisdiction and, therefore, renders valueless the plea of 
previous acquittal as a bar to his re-trial on the same 
'facts after proper complaint is made. S. 537 {a) does 
not apply as in the first trial there cannot be said to be 
an error, omission or irregularity in a complaint, but an 
. absence of complaint altogether. {^Kincaid, J. C. and 
‘Tyabji, A. J. C.)' FaKIR MaHOMMED v. EMPEROR. 

97 1. 0 417= 21 S. L. R. 1 = 27 Or. L. J. 1105= 
A. I. R. 1927 S^d 10. 

Proceedings Doid. 

Since the amendment, if a Court entertains a case 
• covered by S. 195, Cr. P. Code, without such a com- 
plaint as the law requires, its proceedings are void. 
'{Daniels, J.) JANKI PRASAD EMPEROR. 

96 1. 0. 213=7 L. R. A. Cr. 93= 
27 Cr. L. J*. 901= A. I. R. 1926 AU. 700. 
Proceedings rendered void. 

The absence of sanction or complaint under S. 195, 
'Cr. P. Code, vitiates the whole proceedings and the 
'defect is ndt cured by S. 537, which applies to errors 
‘ of procedure afid not to substantive errbrs of law. 
'Where a trial is contrary to law it is no trial at* all ahd 


CR. P. CODE (1898), S. 196 — Complaint — When 

unnecessary. 

disobedience to an express provision of law as to the 
mode of the trial is not an irregularity which can be 
cured by S. 537 Cr. P. Code. It is an illegality which 
vitiates the whole trial. Absence of complaint or 
inegularity in complaint makes whole proceedings void 
ab initio. {Ram, J.) RaM SaMUJH v. EmPEROR. 

96 1. 0. 521 =1 Luck. 523=7 A. 1. Cr. R. 45= 

3 O. W. N. 614=27 Cr. L. J. 969 = 
A. I. R. 1926 Oudh 485. 

Incurable. 

The want of a complaint by the Court concerned 
under S. 195 will vitiate the whole trial and the defect 
cannot be condoned. {Daniels, J. C.) GiRBHARI Lal 
V. King-Emperor. 86 1. C. 993= 12 O. L. J. 194= 
2 O. W. N. 174 = 26 Cr. L. J. 929 = 
29 O. C. 1=A. I. R. 1925 Oudh 413. 
Police officer\^ request enough. 

When a police officer asks that a person should be 
prosecuted under S. 211 for information given to him 
and gives evidence himself in support of that charge, 
no serious ii regularity can arise in the conviction of the 
accused in proceedings initiated upon that report. A 
report by police officer in a non- cognizable case is a 
complaint within the definition. 30 Cal. 910 ; 32 P. R. 
1910 and 30 Cal. 285, Dist. ; 40 Cal. 300 and 22 Pom*. 
550, Foil. {Lumsden, J.) MEHR ChiraQH DiN v. 
The Crown. 76 1, c. 189 = 4 Lah. 369 = 

26 Cr. L. J. 125= A. I. R. 1924 Lah. 268. 
Hot in writing — Curable. 

Where the complainant was examined on oath by the 
Magistrate when co^izance was taken of the offence, 
absence of a complaint in writing would only amount to 
an error, omission or irregularity as contemplated by 
S. 537 of the Code. {Kulwant Sahay, J.) LACHMl 
Singh v. The King-Emperor. 81 1, c. 620 = 
5 P. L. T. 605=1924 P. H. C. C. 181 = 

25 Or. L. J. 972= A. I. R. 1924 Pat. 691. 
— S. 195— Complaint— What is. 

Police challati. 

A process-ser\'er presented a report on the back of a 
warrant to the Civil Court that he was beaten by A 
when he was attaching property in its execution. 
Thereupon, the Civil Court reported the matter to the 
police who challaned A under Ss. 332 and 394, 1, p. C. 
The Magistrate found these offences not proved, but he 
convicted A under S. 186. 

Held, that the Magistrate had no jurisdiction to 
convict the accused under S. 186, as neither the report 
nor the police challan constituted a complaint. {Shadi 
Lal, C. /.) Mt. Dark AN v. Emperor. 

no I. C. 101 = 10 A. I. Cr. R. 486 = 
29 Or. L, J. 645 = A. L R. 1928 Lah. 827. 

Where a prosecution was initiated by the Police 

who made the complaint and on that complaint the 
Ma^trate passed an order to summon the accused, 

Held, that the order could not be construed as a 
“complaint” within the meaning of the Code. {^Bucknill 
and Ross, Jf.) SHAIKH MUHAMMAD YaSSIN v, Em 
peror. 86 I. O. 825 =4 Pat. 323= 6 P. L. Ti 457= 

26 Or. L. J. 889= A. I. R. 1926 Pat. 483. 
— S. 195r--Oomplaint — When necessary. 

Even where the use as genuine of a forged document 
under S. 47l, I. P. C., is prior to the proceedings before 
the Court, the complaint of the Court before which that 
document was filed or used is necessary under S. 195. 
39 Mad. 677 ; A. I. R. 1925 Bom. 433 ; 1925 Lah. 266 
and 1925 All. 30, Rel. on. iPandalai, /.) Thadi 
S uBBi Reddi V. Emperor. S2 l. W. Sl73= 
1930 Or. 0. 1125^1980 $89 = 

A. I. R 1980 M«d. 869 =*59 M. L. J. 229 
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OB. P. CODE (1898), S. 195— Complaint— When 
unnecessary. 

ProsecuUon of party to stiit, 

A party to a suit where offences covered by S. 195, 
Or. P, Code, are committed cannot be tried without a 
complaint under S. 476, Cr. P. Code, though accused 
who are not parties to the suit can be so prosecuted. 

Where a Judge had asked the police authorities to 
investigate the matter and had subsequently appeared 
as a witness 

Held, that this is immaterial. (^Jai Lai, /.) Bisham- 
BAR Das 7^ Emperor. 1929 Or. 0. 417= 

123 I. 0. 847= 31 Or. L. J. 589 = 
A. I. B. 1929 Lah. 785. 

Prosecution of — Parties to suit, 

A Magistrate has no jurisdiction to issue a warrant 
under S. 468, Penal Code, against persons who are 
paities to a suit without the complaint of the Court 
before whom the civil suit was tried. {JOalip Singh, /.) 
Ganda Singh v. Emperor. 112 I. 0. 565= 

29 Or. L. J. 1061 = A. I. B. 1929 Lah. 125. 

Prosecution under S, 211, Penal Code, 

A made a complaint to the police that B snatched 
away currency notes which was filed. Subsequently B 
filed a complaint against under S. 211, Penai Code, 
and thereupon A laid a complaint against B and B was 
charged under Ss. 420 and 403. Allegations made in 
both the cases wore the same. B was acquitted and there- 
upon he applied for the case against A to be proceeded 
with. 

Held, that prosecution of A under S. 211 w^as not 
sustainable without complaint by the Magistrate who 
tried the case of A against B. 44 Cal. 650, Rel on. 
(C.C. Ghose and Duval, fj,) SHEIKH SAMIR v. SaJI- 
DAR Rahman. 53 Cal. 824= 28 Or. L. J. 86= 

99 1.0. 118 = A. I. B. 1927 Cal. 95. 

Where a false complaint is lodged and dismissed, 

the Magistrate dismissing the complaint is not compe- 
tent to proceed against the complainrtnt under S. 211, 
Penal Code. He should make a complaint under S. 195, 
Cr. P. Code. {Ross and JCulwant Sahay, //.) AMBTKA 
Singh v. Emperor. 5 Pat. 460 = 

96 I. 0. 651=7 P. L. T. 716 = 27 Or. L. J. 987 = 

7 A. I. Or. B. 20 = A, I. B. 1926 Pat. 368. 
—^Offence under S, 182, Penal Code, 

The essence of an offence under S. 182 is not the 
falseness of the information ; as it is the essence of an 
offence under S. 211, but the contempt of the lawful 
authority of the public servant and unless and until the 
public servant concerned chooses to move the matter, 
the Court has no authority to do so suo motu, by what- 
ever piocess it reaches the result, {JdLallace a?td Madka- 
van Nair, //.) MUTHU GOUNPAN v, EmPEROR. 

87 I. O. 418 = 1926 M. W. 108 = 
21 M. L. W. 661 = 26 Cr. L. J. 982= 
A. I, B. 1926 Mad. 400. 
— S. 195— Complaint—Wlieii unnecessary. 

Offence under Ss. 192 and 193, Penal Code. 

Where a party who has brought a civil suit has not 
himself fabricated the evidence in relation to that suit 
but is challenging certain evidence the , opposite party 
might produce against him, to his prejudice as being 
false and fabricated and is not produced and the oarty 
succeeds in the suit, party is entitled to file a complaint 
against the other party under Ss. 192 and 193, Penal 
Code, and it is not necessary that the Court should file 
complaint under S. 195 (h), Cr. P. Code. A. I. R. 1923 
Bom. 105 and 39 Mad. 677, Dist, ,{Mirza and Bromn- 
field, //.) In re MOHANIRAJ RrISHNA KORHAL- 
KAR* 1930 Cr. C, 769 « 32 Bom. L. B. 689 = 

A.I.B. ipZO Bom. 337, . 

' O ffences iy persons not parties U frpceedings. . 

Cr. D.— 25 


CB. P. CODE (1898),S, 196— Complaint — Who can 
make. 

Certain criminal case in which AT was on one side and 
R on the other ended in a compiomise. In these pro- 
ceedings a certified copy of a municipal plan had been 
filed on behalf of A?. The copy was taken out by a 
peison identified as R by a pleader /V. R made an 
application to the Chief Presidency Magistrate asking for 
enquiry into the matter, his complaint being that H and 
others had tampered with the original plan and had 
taken out the certified copy by giving a false receipt and 
on false identification by Af. The Chief Presidency 
Magistrate, after examining R, issued warrant against 
AT under Ss. 4l7, 419, 430 and 109, Penal Code. 

Held, that the offences were not committed by parties 
to any proceedings in Court wdiile the said proceedings 
were pending in respect of documents produced or given 
in evidence in such proceedings. The offences were 
committed long after the proceedings had terminated 
and S. 195 did not operate as a bar to the cognizance of 
the offences. The allegations made in the complaint of 
R were such as must be inquired into. {C. C. Gkose 
and Pearson, Jf.) KaRTICK CHANDRA v. EmPEKOR. 
1930 Cr. 0. 358 = 127 I. 0. 267=51 C. I*. J. 61 = 
A. I. B. 1930 Cal. 278. 

False charge to police. 

When a false charge has been made only to the 
police, but the person making the false charge has not 
applied to the Magistrate and no Court proceedings 
whatever have ensued, no complaint is necessary under 
S. 195, Cr. P. Code, before a prosecution under S. 211, 
Penal Code, can be instituted against the Informant. 
43 Cal. 1152, Foil,; A. I. R. 1924 AU. 779, Appr.; 34 All. 
522, Doubted. {FUidlay, J.C.) BhOLU v. PuNaJI. 

23 N .L. B. 136 « 1 0 N.L J. 191 = 106 1. 0 454= 
28 Cr. L. J. 934 = 9 A I. Cr. B. 87= 
A I.B. 1928 Nag. 17. 
— S. 195— Complaint— Who can make. 

Court and not Prosecuting Inspectcr, 

The intention of the legislature in framing S. 195 (r) 
is to give authority only to the Court in which the pro- 
ceeding was pending to file a complaint in respect of 
documents which were produced or given in evidence 
before it. A prosecution, therefore, cannot Dnxeed on 
a complaint filed by a Piosecuting Inspector. It is 
necessary for such a complaint to be lodged by the 
Court in which the documents had been produced. A.I.K. 
1925 Bom. 433, Rel. on. {Tek Chand, Jf) KfSHAB > 
Chander v. Emperor. 1930 Or. C. 239= 

12 L. L. J. 1 = 125 I.O. 181 = 31 Or. 'U. J. 778 = 
A. I. B 1930 LaJh. 225. 

Complaint se7it to Suh- Imped or for enquiry 

found by him to be false — Magistrate and not Sub Ins- 
pector to prefer complaint under S. 182, Penal Code^ 
The petitioner filed a complaint before the Magis trate 
who after examining the petitioner sent the complaint lo 
the Sub-Inspector for inquiry and report. The Sub- 
Inspector reported the case to be maliciously false, re- 
commended , the prosecution of the petitioner under 
S. 211, Penal Code and preferred a cotriplaint of that 
offence against the petitioner. The petitioner filed a 
petition impugning the report and praying the Magis- 
trate to make a judicial inquiry. Th^ Magistrate 
directed the Sub-Inspector to submit a report for 
prosecution under S. 182 and on receipt of the “report 
for prosecution issued siiiptnons- *on the petitioner 
under S. 182. 

Held^ that the order was wrong ip law,, that S. 195 
(t) {a), Cr, P. Code, bars ‘ a, qorpplaint l>y the , Sub- 
Insp^tojr of an offence ttn4er'3.-l>82-since’ he w^ nol; 
“ the. public servant coficerned.’J qj? the superior of sucli' 
tpubUc servant to 
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OR. P. CODE (1898). S, 195— Complaint— Wlio can 
make. 

•under S. 182 was given and that S, 195 (1) (^) was a 
bar to cognizance being taken of it except on the com- 
plaint of the Magistrate. {Macpherson, /.) JOKHl 
MIAN V. Mahmud Dafadar. 115 I. C. 882= 

10 P. L. T. 77 = 30 Or. L. J. 545 = 
12 A. I. Cr. R. 363= A. I. R, 1929 Pat. 92. 

-■ ■■ Court, 

Under S, 195 (1) {]?) it is only the Court that 
can file the complaint for the offence committed before 
it, and not the particular public servant concerned. 
\Sm, /.) Ram ajodhya Singh v. Emperor. 

103 I. C. 99 = 8 P. L. T. 674=28 Or. L. J. 643 = 

8 A. I. Cr. R. 253= A. I. R. 1927 Pat. 327. 

Court before which offence was committed^ 

If an offence has been committed in or in relation to 
any proceeding in any civil, revenue or criminal Court, 
that Court alone can start proceedings, but if offences 
mentioned in sub-clauses (b) or (c) are committed in 
respect of a document produced or given in evidence in 
such proceeding then also no Court shall take cogni- 
zance of them except on the complaint in writing by 
such Court, and the proceedings started on a private 
complaint in relation to an offence under sub-cl. (c) are 
illegal and ought to be quashed. 14 A. L. J. 74, Foil. 
(Sulaiman, /.) KanHAIYA LaL v. BHAGWaN DaS 
89 I. C. 1053 = 48 All. 60 = 23 A. Ii. J. 956 = 

6 L. R. A. Cr. 153 = 26 Or. L. J. 1485 = 
A. I. R. 1926 All. 30. 

In the Central Provinces a complaint in respect 

of an offence under S. 186, 1. P. C., in respect of a 
processs-server can be made by a Nazir or a Dist- 
rict Judge or the Judicial Commissioner,* but not a 
Sub-Judge nor an Additional Judicial Commissioner. 
(Hallifax, A. J. C.) MRITYUNJAY PRASAD v. RaM- 
RAO. 96 I. 0. 866 = 27 Or L. J. 1010= 

A. I. R, 1926 Nag. 485. 

Action under S» 210, Penal Code — Second Court, 

Where a plaintiff first instituted a suit in one Court and 
obtained a decree for a part of his claim and then pro- 
ceeded to present a fresh plaint in respect of the item 
disallowed and obtained an ex parte decree, the action 
under S. 210, Indian Penal Code can only be taken by 
the Court in which later suit was filed or by the Court 
to which they are both subordinate, as the filing of the 
second suit cannot be held to be an offence committed 
in relation to proceedings in the first Court. (J7ar risen, 
/.) Vishnu Ram v. Crown. 90 1. 0, 660= 

6 Dak. 446 = 7 L. L. J. 341 = 26 P. L. R, 717= 
26 Or. Ji. J. 1588= A.I.R. 1925 Lah. 524. 
— S. 195— Complaint — ^Miscellaneons. 

a Judicial order. 

Obiter, — A complaint made under the provisions of 
S. 195 (<?) by the Magistrate acting as a public servant 
is not a judicial order. {Dawson Miller, C, J, and Fos- 
ter, /.) Maini misir V, King Emperor. 

100 I. C. 961 = 6 Pat. 39 = 28 Or. L. J. 353 = 
8 P.L. T. 488=7 A. I. Or. R. 466= 
A.I.R. 1927 Pat. 111. 

— S. 195— Counsel, 

A Counsel is not a party within the meaning of 

S. 195 (c), (Dalip Singh, /.) GaNDA SiNGH v, EmPE- 
ror. 112 1.C. 666= 29 Or, L. J. 1061 = 

A. I.R. 1929 Lak. 125. 

—A vakil is not a “ party ** for the purposes of 

S ’i9S h)ic)ACurgenven,j:) PONNUSAMI UdaYaR 
«/. EMPEROR. 115 1. 0. 481 = 28 M. E. W. 769= 
2 M. Or. O. 39= 30 Or. L. J, 469= 
12 A. X. Or. R. 299^’ A.IJE. 1929 Mad. 115. 


OR. P. CODE (1898), 

— S. 195 — Court — Meaning of. 

• The Assistant Registrar of Co-operative Socie- 

ties, to whom a dispute touching a debt due to a society 
by a member is referred, is a court within the meaning; 
of S. 195, Cr. P. Code. {Krtshnan Pandalai, J.) 
SUBBI REDDI, In re, 1930 M. W. N. 689 = 

32 M.L.W. 273= A. I R. 1930 Mad. 869 = 
1930 Or. 0. 1125 = 59 M. L. J. 229.. 

■ Ss. 195 and 476, Cr. P. Code, make lefeience to 

the “ Court ” and not to the “ Judge or even the 
“ Presiding Officer ” of the Court. It is clear that, 
whether the Judge or the presiding officer is the same or 
a different person, the Court remains the same and it is- 
the Court that is competent to make the comp-aint. ( Jai 
Lai, J.) Faqir Singh v. Emperor. 112 1.C. 356= 

29 Or.L. J. 1028 = 11 A I. Or. R. 380= 
A,I.R. 1928 Lak. 759. 
Land Acquisition Collector — Not a Court. 

Although the word used in S. 195, sub-S. (2), is 
“ includes ”, the C'ourts which can make a complaint 
under that section are restricted to the Courts detailed 
in S. 476, Cr. P, Code; namely, civil, criminal and reve- 
nue. Land Acquisition Collector is not a Court within 
S. 195 so far as S. 207, Indian Penal Code is concer- 
ned. His function really is to ascertain on behalf of the 
Government what is the value of the property which the 
Government proposes to acquire and to make an offer 
to the party. In doing so he is allowed to import his 
own knowledge into the matter. 32 Cal. 605 (P. C.), 
Rel. on, {Cuming and Graham, JJ,) GalSTAUN v,. 
BANKU BehaRI DHAR. 104 I. C. 249 = 

31 0. W. N. 825 = 28 Or. L. J. 809 = 
A. I. R. 1927 Cal. 621. 

^The Court appointing the guardian, under the 

Guardian and Wards Act when it receives the report of 
the guardian, does not act in an administrative or exe- 
cutive capacity, but as a “ Court ” within the meaning* 
of S. 195 {c) Cr. P. Code. {Kinkhede, A. J, C.) TULA- 
ram Mar wadi v. Emperor. 100 1. 0. 1044= 
28Cr.L.J. 388 = 7 A. 1. Or. R. 521 = 
A.I.R. 1927 Nag. 184. 

The expression ‘ Court * in S. 195 is of a wider 

scope than the expression ‘ civil, revenue or criminal 
Court’ in S. 476. {Sulaiman, J.) KaNHAIYA LaL v, 
BHAGWANDAS. 89 I. 0. 1063= 48 All. 60 = 

23 A. Ii. J. 956 = 6 L. R. A. Or. 153= 

26 Cr. L. X. 1485= A. I. R. 1926 AU. 30. 
Successor in office. 

Court under S. 195 (<r) includes a successor in office 
of the Magistrate before whom an offence is committed; 
therefore, when an offence is committed in respect of 
which sanaion is requii*ed, before a particular Magis- 
trate presiding the Court, his successor in office can 
make a complaint in respect of that offence. The same 
thing applies to a Court of Naib Tahsildar in Punjab, 
as by Punjab Government Notification No. 1536, dated 
8th November 1889, all Naib Tahsildars are ex officicr 
created Magistrates of the 3rd Class. 25 P. R. 1889, 
held obsolete. {Campbell, /.) Behram v. EmperOR. 

95 1. 0. 312 = 7 Lak. 108 = 27 Cr. L. J. 776= 

27 P. L. R. 314= A L R. 1926 Lak. 305. 
Election Commissioners. 

The complaint which the Election Comnffissioners 
purport to make under S. 476 must be deemed to be 
one under S. 195 (1) {b') by a Court in its wider mean- 
ing excluding a “ civil, revenue or Criminal Court.**" 
{Sulaiman and Daniels, JJ.) BILAS SiNGH v. EmPE- 
ROR, 89 I. O, eSO = 47 All. 934 = 

23 A. L. J. 845= A. I. R. 1925 AU. 737. 

Per Sulaiman, J* — The word “ means ” in S. 

, 195, sub-clause (2)^ of the old Code has been substituted 
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OR. P. OODpB C1898)» S. 195— Oourt—Meaning of. 

by the word “ includes,” which suggests that the term 
“ Court ” is intended to be a wider expression than a 
“ civil, revenue or criminal Court.” If it had not a wider 
meaning, it was wholly unnecessary to say “ but does 
not include a registrar or sub-registrar etc.” 

Per Darnels^ J — It seems doubtful whether the 
Le^slature, in substituting the word “ includes ” for 
“ means ” in S. l95 (2), really intended to widen the 
definition. They may have thought that to say that the 
term “ Court ” means “ a Civil, Revenue or Criminal 
Court but does not include a registrar or Sub- Regis- 
trar ”, implies that “registrar or sub-i egistrar ” w'ould be 
a Court unless specially excepted from the definition. 
The word “ includes ” in an enactment is not always 
of a wider significance than the word “ means.” 1899 
App. Cas. 99, Rel. on. {Sidmman and Darnels^ J /.') 
Bilas Singh v . Emperor. 89 1. 0. 630 = 

47 All. 934 = 23 A. Ii. J. 845 = 
A. I. R. 1925 All. 737. 

Court tn Native State not included. 

The word “ Court ” in Cl. (r) of S. 195 (1) does not 
include a Court in a Native State such as Baroda State, 
35 Bom. 139. Ref. (^Fawcett and Madgavkar, //.) 
MULJIBHAI Hirabhai Patel Jn re. 89 I.C. 976 = 
49 Bom. 860 = 27 Bom. L. R. 1063= 
26 Or. L. J. 1456= A. I. R. 1925 Bom. 635. 

Officer m the Collectorate — a Court, 

An officer in the Collectorate directing refund of the 
surplus sale proceeds is not a Court and no sanction is 
necessary to prosecute persons who forge the signature 
of co-debtors on a Mukhtearnama empowering the mukh- 
tear to withdraw the surplus. {MuUick and Buchtill. 
jjl) jHARULALz/. MaHANTH MaDAN DaS. 

74 1. 0. 713 = 2 Pat. 257 = 24 Or. L. J. 809 = 
A. I. R. 1923 Pat. 410. 
— S. 195~-Deatli of applicant. 

^Cannot be continued. 

The Court is not entitled to grant the sanction to the 
legal representative on a petition presented by that re- 
presentative’s predecessor. It is no doubt open to the 
legal representative separately to apply for sanction if so 
advised, {Oldfield and Oevadoss, //») GH0LAM 
MOHIDEEN z/. AHAMALULLA BEGAM. 711.0.49 = 
16 M. L. W. 881 = 1922 M. W. N. 810= 
32 M. Ii. T. 102=24 Or. L. J. 2=46 Mad, 88 = 
A. I. R. 1923 Mad. 206 = 44 M.L.J. 66. 
— 3. 195— Delay. 

Reason to set aside order for prosecution. 

Delay may under certain circumstances be almost a 
sufficient ground in itself but in other cases it may not be 
a ground at all for setting aside order for prosecution. 
{Boys, /.) Emperor z/. Baldeo Prasad. 

821. C. 285 = 22 A. I.. J. 772 = 6 L. R. A. Or. 121= 
25 Or. L. J, 1277 = 46 All. 851 = 
A. I, R. 1924 All. 770. 

d jfiexpfai ned — Fatal, 

There is no limitation fixed for applications for sanc- 
tion to prosecute but in such cases no time should be 
lost in instituting proceedings. Delay obviously tends to 
prejudice the person against whom proceedings are to 
be taken. {Lumsd n, /.) ABDUL QaDIR v. MUHAM- 
MAD Ibrahim Khan. 76 1. 0. 183= 

25 Or Xr, J, 119= A* I. R. 1924 Dali. 669. 

Long lapse of time after the commission of 

offence under S. 193, 1. P. C, and what may be called 
accused’s temporary lapse from probity justify the Court 
in not granting sanction. {Teunon and Suhra^mrdy, 
//.) trailokya Nath Banerji v: Radharanjan. 

23 Or. L.J. 380 = 67 1. C. 204=26.0. W. N, 886. 
— 3. 195— Duty of Court. ^ 

Care^Proper charge — List ofmPnesses* 


OR. P. CODE (1898), 3,195 — Effect of amendment- 

It is very desirable that civil or criminal Courts, when 
they make a complaint, should devote some thought to 
the matter, fiame a proper charge and state in detail the 
names of witnesses who are likely to prove the charge. 
For want of such information a complaint very often 
results in acquittal reflecting discredit on Courts of law. 
{Dalai, J.) GaURI SHaNKAR v. EMPEROR. 

120 I. 0. 127= 10 L. R A. Or. 160 = 
SO Or. L. J. 1168 = 12 A.LCr. R. 496 = 
1929 Or. C. 609 = A. I. R. 1929 All. 906. 

It is the duty of a Court to make a complaint in 

every case that comes to its notice of an offence which 
cannot be tried except on the complaint of a Court, and 
there are only tw^o reasons that can justify it in not 
doing so. One is that the offence is trivial, and the other 
that the evidence available is not sufficient to make a 
conviction probable. {Halhfax, A./.C.) MRITYUN- 
JAY Prasad v, Ramrao. 27 Cr.L.J. 1010 = 

96 1. 0. 866 = A. I. R. 1926 Nag. 485. 
— 3. 195— Effect of amendment. 

Peiidtng proceedings. 

The alteration in the law of procedure relating to the 
grant of sanction cannot invalidate proceedings validly 
begun under the old procedure. A.I.R. 1925 Mad. 1122, 
Foil. {Findlay, Offg. J.C.) WaSUDEO v. KING EM- 
PEROR. 91 I.C. 997=27 Or. L. J. 181 = 

A. I.R. 1927 Nag. 71. 

Prosecution begun — Legality unaffected. 

Although when once the amended Code had come into 
force, no sanction for a prosecution could be granted, 
even though the offence was committed prior to the 
amendment, the amendment does not affect the legality 
of a prosecution already instituted on sanction, {Da- 
niels, /.) Kewal Ram v. Emperor. 

93 I. C. 1066=7 I,.R.A.Or. 101 = 27 Or. L- J. 660 = 

A.I.R. 1926 AU. 421. 

Fresh complaint unnecessary. 

When the sanction has been given and the case has 
been instituted before the amendment comes into force 
the case can proceed to its logical conclusion and a fiesh 
complaint under the amended section is not necessary. 
A.I.R. 1925 Lah. 330, Approved; A.I.R. 1924 Mad. 6l5 
(2). Diss. {Harrison, /.) EmPEROR v. AKBAR ALI 
Shah. 7 Lah. 99 = 8 L.LJ. 87 = 27 Or. L J. 724= 
27 P.L R. 181 = 95 1.C. 52=AJJR. 1926 Lah. 131. 

Sanction before and prosecution after is illegal. 

A prosecution for perjury started after the amended 
Code came into force, on the strength of sanction grant- 
ed before its so coming in force is illegal. {Mukerji, /.) 
AMERAj Singh v. Emperor. 86 1 c. 287= 

23 A.L.J. 35=26 Or. L. J. 751= 

6 L.R.AOr. 70=A.I.R. 1925 AU. 306. 
— — — Sanction before and complaint after is had. 

The alteration made by the new enactment affects only 
procedure to be adopted for setting the law in motion. 
A person who had obtained sanction prior to the date 
of the enforcement pf the Act, could not lawfully insti- 
tute, after that date, a complaint in respect of an offence 
covered by the sanction. {Shadi Lai, C. /.) Jawa- 
HAR Lal z'. Jaggu Mal. 6 Lah. 41= 

26 Cr.L.J. 1163=26 P.L.R. 152=88 I.O. 523= 
A.I.R. 1926 Lah. 330. 

^Ijipse of sanciion'^Procedure, 

Where, ‘before the amendment of Cr. P. Code a Sub- 
ordinate Court granted sanction under S. 195 of the 
Code but the sanction lapsed owing to the subsequent 
amendment of the Code. ^ 

Held, that the remedy bf the complainant was to 
ihbve the Subordinate Cburt td make a complaint under 
, the amended S. 476 and not to mqve a „ superior Pgurt 
under S^.476-Aof the, Qode to make .a , |cpmi^^nt. 
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CE. P. COBB (1898), S. 195-rEffect of amendment. 


{y7allace atui Madhavan Nair^ //.) PATTABI 
CHETTI V. GOPALA ChETTI. 88 I. 0. 357 = 

26 Or. L. J. 1125= A. I. E. 1925 Mad. 1181. 
^Sanction before — Revocation after — Powers. 

Sanction for prosecution granted before the coming 
into force of the new Code under which the provision 
as to the grant and revocation of sanction is abolished, 
can be revoked even after the coming into force of the 
new Code, the right to apply for revocation of sanction 
not being a mere matter of procedure but of substantive 
right. Gardner v; Lucas^ (1878) 3 A. C. 582; Attor- 
ney-General v. Sillem 10 H. L. G 704 and Colonial 
Sugar Refitting Co. v. Irving^ (1905) A. C. 369, Foil. 
{Coutts-T rotter^ C, J. Spencer^ Kumaraswami SasUy^ 
Beasley and Srinivasa Atyangar,^ //.) RaMAKRISHNA 
AIYAR V, SiTHAI AMMAL. 91 1. 0. 395^ 

27 Or. L. J. 91=^1925 M.W.N. 684*4:8 Mad. 620= 
22 M. L. W. 879 = A. I. R. 1925 Mad. 911= 
49 M.L. J. 223 (P.B.). 

- ‘Sanction refused under old Act — Sanction 

under nefio Act on appeal is valid. 

Where proceedings under S.195 were commenced and 
the order of the Subordinate Judge refusing to sanction 
prosecution was passed under the old Code but during 
the pendency of an application to the District Judge 
against the order of refusal the new Code came into 
force and the District Judge sanctioned the prosecution. 

Held, that inasmuch as the accused had incurred the 
liability to have his prosecution sanctioned and the 
complainant on the dismissal of his application by the 
Subordinate Judge had acquired a right to apply for 
sanction to the appellate Court, S. 6 (^) of the General 
Clauses Act applied to the case and the repeal of the 
old S. 195 did not affect the investigation. {Daniels, 
/.) Kashmiri Lal v. Mt. Kishen Den. 

83 1. 0. 650 = 5L. E. A. Or. 99 = 26 Or. L. J. 90 = 

A. I. E. 1924 All. 663. 


—Prosecution by private party is at an end . 


After the passing of the Amending Act XVIII of 
1923, no Court c; n take cognisance of offences under 
S. 172 to 188 Indian Penal Code, when the complaint is 
by a private party even if a sanction had been granted' 
to the complainant but the party aggrieved may still 
apply to the court to set the Griminal^ Law in motion 
against the offending party . Application to grant 
sanction under S. 195, Cl (6) is not in the nature of an 
appeal to the Appellate Court against the order of the 
lower Court but is an application for the exercise of a 
special power conferred on the Appellate Court and is 
part of the processual law. Such an application cannot, 
after the Amending Act of 1923,^ be entertained or heard 
as it is in its nature an application for grant of sane 
tion for prosecution by a private party. 39 Mad. 750 
(F.B.); 30 Mad. 382, Foil, (pdxrs and Wallace, J/.) 
NaTARAJA PILLAI 2/. RANGASwKmI PILLAI. 

77 1. 0. 297=47 Mad. 384=19 M. L. W, 358= 
34 M. It. T. 66 = 26 Or. L. J, 361= 
A. LE. 1924 Mad. 667=46 M. L. J. 274. 


— Sanction acted upon. 

Where a complaint had been instituted pending an 
application to the High Court for revocation of sanction 
on the basis of which the complaint was filed and 
during the pendency of this application the new Amend- 
ing Act of 1923 came into force, held, that the sanction 
was quite effective and not infructuous. {Ramesam 
and Wallace, JJ ) MUTHIAH GoUNDAN v. CHINNA 
NALLAPPA GOUNDAN. 831. 0. 702= 

M. L. W. 392= 1924 M. W, NT. 368 = 
26 Or. L. J. 142 = A. I. E. 1924 Mad. 616. 

’—‘No right of revocation. 

An application for the revocation of a sanction to pro- 


CE. P. COBB (1898), S. 196— ‘ In relation to’— 
Effect. 

secute granted by the lower Court cannot be entertained 
after the passing of Act XV LI I of 1923 amending the 
Cr. P. Code. The law requiring sanction is repealed by 
Act XVIII of 1923. Consequently the pioceduie prescri- 
bed by the new Act must be adopted for prosecutions 
to be launched after that Act has come into force. 
{JCrisknan and Waller, JJ.) StSHA AIYAR v, PUBLIC 
Prosecutor. 811. 0. 190=19 M. L W 463= 
34 M. L. T 353 = 25 Or. L. J. 702 = 
A. I. E. 1924 Mad. 585. 

— S. 195— High Court. 

The Bench taking criminal appellate and levi- 

sional business of the High Court is always authoiized 
to entertain applications in connexion with orders made 
by civil Courts under Ss. 195 and 476, Cr. P. Code. 40 
Cal. 477, Rel. on. {C.C. Ghose and Pearson, J J.) 
Sarat Chandra Bh attach a rjee v. Hari 

CharaN De. 1930 Cr. C. 362=127 I. C. 265 = 
51 C. L. J. 45= A.I.E. 1930 Cal. 282. 
Can transfer — Powers of transferred Cotirt. 

S. 526 of the Cr. P. Code which clothes the High 
Court with power to transfer any case from any file to 
any other file controls S. 195 (3) and Ss. 476- A. and 
476-B of the Code. The Court to which an appeal against 
an order refusing or granting a sanction for prosecution is 
transferred is invested with all the powers of the ordin- 
ary Court of Appeal or revision for hearing the particular 
appeal or revision against the order under S. 195 of the 
Code and can grant or refuse sanction or proceed under 
S. 476. {Kmkhede, A. J. C,') BUDHABAI v. ALI- 
BHAI. 86 I. C. 428= 26 Or. L J. 796 = 

A. I. E. 1925 Nag. 358. 

The High Court declined to treat a sanction 
granted after the newCode came into opei ation as a com- 
plaint either under S. 195 (1) (^) or S. 476 or to remand 
the case with a direction that the lower Court should con- 
sider whether on the facts it should make a “complaint” 
under S. 476 or remark in that order that it was open 
to the Judge to deal with the matter under S. 476, if an 
application was made to him thinking that the Judge 
might take that order as an intimation to him as to the 
course he should adopt and act accordingly. {Greaves 
and Panton. //.) BaLDEO MISSER v. DY. I. G. OF 
POLICE, C. I. D. Bengal. 84 I. c. 62= 

51 Cal. 662 = 26 Or. L. J. 238 = 
A. I. E. 1924 Cal. 826. 

Withdrawal by. 

Where the Sessions Judge forwarded an alleged offen- 
der under S. 179, I.P.C., to Dt. Magistrate under S 482 
without giving reasons for not acting under S. 480, Cr. 
P. Code, tfie complaint was withdrawn by the High 
Court under S. 195 (5), Cr. P. Code. {Wazir Hasan, 
J, c,) Chedi Lal v. Emperor. 81 1, c. 951 = 
11 O. L. J. 358 = 25 Cr. L. J. 1127= 
A. I. E. 1924 Oudh 402. 

High Court can make the necessary complaint in 

respect of offence committed in Court subordinate to it. 
{Heald, /.) P. N. S. M. Syed KhaN v. ?. K. C. 
NagoOR. 84 1. C. 326= 3 Bur. L. J. 141 = 

26 Or. Ii. J. 262= A. I. E. 1924 Eang. 369. 
— S. 196— In relation to’— Effect. 

-The Court may make a complaint against a 

person under S. 476 for an offence under S. 211, I.P.C. 
if it is of opinion that the proceeding before the Court 
was caused to be started by that person though he was 
not a party to the proceeding before it. An offence may 
be committed by a person in relation to a judicial pro- 
ceeding though it may in a judicial proceeding. {Suhra- 
wardy and Costello, JJ,) AKHLA KULLA CHAXJDHRY 
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CB. P. CODE ri898), S. 195— ‘ In relation to’— . 

Effect, I 

V. Emperor. 127 1. C. 66 = 62 0. L. J. 149= 

1930 Cr. 0. 1063== A. I. B. 1930 Oal. 671. 
—S. 195— “In or in relation to proceeding— False 
inf ormation to police 

— Subsequent Court proceedings--^Offence^if com 

mitted in relattofi to proceedings, 

I he petitioner himself planted a mould in respon- 
dent’s house and gave information to the Police that 
Respondent was counterfeiting coin. The respondent 
was proaecuted but was discharged. Subsequently the 
Court granted an application for sanction to prosecute 
the petitioner for an offence under S. 211 I. P. C. On 
application to revoke the sanction on the ground that 
the offence was not committed “in or in relation to 
any proceeding in the Court”. 

Held, that the facts alleged against the petitioner 
did constitute an offence in relation to the proceedings 
before the Magistrate. {Carr,, J,') ANI v. AH YONE. 

84 I.O. 863 = 3 Bur. L. J. 289=26 Or. L. J. 383 = 
A. I. E. 1924 Rang. 211. 

— S. 195 - Interpretation. 

‘ Offence committed in relation to any proceed ‘ 

mg in any court*\ \ 

The applicant purchased a house from one H. The j 
sale-deed contained recitals alleged to be untrue and 
prejudicial to the rights of D, the owner of a neighbour- 
ing house. D filed a suit against the applicant for a 
declaration that the recitals were false and fraudulent. 
The Court passed a decree which involved a finding that 
the recitals in the sale-deed were incorrect. D then 
moved the court to take proceedings against the appli- 
cant for forgery, etc., under S. 476, Cr. P. Code. 

Held, that Ss. 476 and 195 (1) (<5) did not apply and 
that the applicant could be prosecuted by the aggrieved 
person without the intervention of the Civil Court. 
Expression “offence committed in relation to any pro- 
ceeding in any court” explained. {Mirza and Broom- 
field, //.) In re MOHANIRAJ KRISHNA KORHAL- 
Kar. 32 Bom. L. R. 689 = 1930 Cr. C, 769 = 

A. I. R. 1930 Bom. 337. 

“/«” and ''''in relation to" explained. 

The words “in” and “in relation to” mean that an 
offence may be committed by a person in relation to a 
judicial proceeding though he may not be a party to the 
proceeding or though it may not have been committed 
by that person in a judicial proceeding. {Suhrawardy 
and Costello, //.) AKHLA KULLA CHAUDURY v. 
Emperor. 62 O.L.J. 149=1930 Or. C. 1063= 
127 I. 0. 65= A. I. R. 1930 Cal. 671. 

— '‘''Authority" , 

Whether the police are public servants subordinate to 
the District Magistrate under S.195 (1) (a) or not, there 
is no reason to doubt that the very wide exp ression in 
S.195 (5) “any authority to which such public servant is 
subordinate” connoting apparently a more distant and 
general entity than departmental superior, covers the 
District Magistrate in relation to the police of his 
district, {Macpherson, J,) KaNTIR MISSIR v. EM- 
PEROR. 117 I. 0. 37 = 30 Cr. L. J. 710= 

11 F.L.T. 88 = 1930 Or. 0. 74= A.I.R. 1930 Pat. 98. 

— ■ ■ ■' iQffefice* — Non-parties not affected 

When an offence of forgery is committed by more 
than one person, and one of them at least is a party to 
the proceeding in which the document is produced, such 
participants in the forgery as are not parties to the pro- 
ceeding may be prosecuted otherwise than under the 
provisions of Ss. 195 and 476, Cr. P. Code. The 
term “offence” used in S. 195 (1) <'0 refers only to the 
share taken in the transaction by a party. The power 
therefore, to proceed, against non- parties is not affected. 


OR. P. CODE (1898), S. 195— Interpretation. 

12 Bom. L. R. 383, not Foil.; 3 Mad. 400 ; 25 Mad. 
671 : 30 Mad, 226 ; 40 Mad, 100; 26 M. L. J. 220 ; 
A. I. R. 1923 Mad. 87 ; l5 C. W. N. 565 ; A. I. R. 
1925 Rang. 28 ; and A. I. R. 1925 Rang. 195, Rel. 
on. {Curgenven, J.) PONNUSWaMI UdaYAR 2 /. EM- 
PEROR. 115 I. 0. 481=28 M. Ii. W. 769 = 

2 M. Or. 0. 39 = 30 Cr. L. J. 469= 
12 A. I. Or. R. 299= A. I, R. 1929 Mad. 116. 
••''Offence*. 

The term “offence” as used in Cl. {c'), denotes the 
transaction of forgery as a whole, so that the Court 
is debarred from taking cognizance of that trans- 
action including the shares taken in it by non-parties 
as well as parties, and does not refer merely to the 
share taken by a party so that the power to proceed 
against non-parties is not affected. 12 Bom. L, R. 
383, Rel. on. {Curgenven, J?) PERIANNA MGTHI- 
RIAN V. VENGU AYYAR. 114 I. 0. 360 = 

28 M. L. W. 687=1929 M. W. N. 196= 

2 M. Or. 0. 19 = 30 Or. L. J. 322= 
A. I. R. 1929 Mad. 21=66 M. L. J. 208. 

■ ''Produced or given in eiddencef 

The words “produced or given in evidence” in S. 195 
(tf), Cr. P. Code, do not limit the procedure under that 
section to a limited class of user within the wider class 
contemplated by S. 47l. The word “or” which inter- 
venes between the word ‘produced* and the words “given 
in evidence” shows that it is disjunctive and that the 
procedure is applicable not only in cases where the 
document has been given in evidence but also in cases 
where it has been produced and the ambit of the word 
“produced” is very wide. A. I. R. 1925 Bom. 467 and 
A. I. R. 1924 Cal. 7l8, Rel. on. {Courtney-Terrell, C, 
/.) Baju Gha V, Emperor. 113 1. 0. 712= 

9 P. L. T. 800 = 30 Or. L. J. 236= 
12 A. I. Or. R. 236= A. I. R. 1929 Pat. 60. 
''In relation to any proceeding*. 

It requires the complaint of the Court not only in 
respect of certain offence committed in the proceedings 
in the Court but in relation to any proceedings in the 
Court. The expression “in relation to any proceedings’* 
is very general and is wide enough to cover a proceed- 
ing in contemplation before a criminal Court though 
the proceedings may not have commenced when the 
offence was committed. A. I. R. 1923 Bom. 105 Foil, 
{Percival, J. C. and Rupchand, A J, C.) ChXJHER- 
MAL Nihalmal V. Emperor. 117 1. 0. 147 = 
23 S. Ii. R. 286 = 30 Cr. L. J. 732= 
1929 Or. 0. 160= A. I. R. 1929 Sind 132. 
'Produced in eindence*. 

Where a party to a proceeding hands up a document 
to the Judge who does not take the document of the file 
but returns it to .the party, the document is “produced” 
in the proceeding, withm the meaning of S. 195 (^). 
No complaint with reference to the document can be 
entertained by a Criminal Court in the absence of a 
complaint in writing by the Court concerned. {Mirza 
and Percival, //.) GXJLABCHAND RUPJI v. EM- 
PEROR. 92 1 0. 427= 49 Bom. 799 = 

27 Bom. L. R. 1039= 27 Cr. L. ff. 251= 
A. LR. 1926 Bom. 467. 

S. 463, I. P. C., is used in S. 195 (1) {c') in a 

comprehensive sense so as to embrace all species of 
forgery and thus includes a case falling under S. 467. 
{Martineau, /.) KhaJRATI RAM v, MaLWA RAM. 

86 I. C. 377 = 6 Lah. 660 = 26 Or. L. J. 637= 
A, I. R. 1926 LaJh. 266. 
— ^ — The words “any offepce described in S. 463*’ in 
S,. 195 (1) (0 njinst ^e taken to mean all forms of 
forger^ under whatever section of the Penal Co^S 
fall. {Baker, /, {7.) ISMATL PaNJU v* KiNO EM- 
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CE. P. CODE (1898), S. 195— Interpretation. 

PEROR. 88 I. 0. 283= 26 Or. L. J. 1115= 

A.I.E. 1925 Nag. 337. 

~The word produced or given in evidence” in 
b. 195, Cr. P. Code, refer to the production of the 
original and not the production of a copy. 8 O. C. 313, 
Foil. (^Darnels, J, C,) GiRDHARI LaL v, KiNG- 
Emperor. 86 I. 0. 993= 12 O. L. J. 194= 

2 O. W. K. 174 = 26 Cr. L. J. 929 = 

, . 29 O. c. 1=AXR. 1925 Oudh 413. 

“ 4^ords in section should be given wide znterpreta- 
tton„ 

The words of S. 195 (3) should be g^ven as wide an 
application as possi ble. Some of the offences enume- 
rated in the clause are capable of being committed in 
^lation to a judicial proceeding which did not exist. 
False evidence, for instance, may be fabricated for a 
contemplated suit or property may be fraudulently con- 
cealed in contemplation of an execution proceeding. 
The cla.use applies if judicial proceeding is in existence 
at the time when it is sought to prosecute the offender 
for the offence in question. If two offences are even 
remotely connected by the relationship of cause and 
effect, then the first may be said to have been com- 
mitted in relation to the second. It may be that the 
commission of the latter offence may never have been 
mtended, but if it is in fact the consequence of the 
former offence, then S. 195 applies. {Mullick and 
Jwala Prasad, //.) DaROGA GOPE v, EmPEROR. 

88 I.C. 1045 = 5 Pat. 33 = 6 P. L. T. 515 = 
26 Or. L. J. 1269=1926 P. H. 0. 0. 106 = 

* „ . , A. I. E. 1926 Pat. 717. 

' Produced or given in evidence* 

^ The words “produced or given in evidence” do not 
include production of the document in pursuance of an 
order of Court for inspection in the sanction proceed- 
ings or for translation. (^Sckwabe. C, Oldfield 
and Coutts Trotter, //.) MUNUSWAMY RaJA- 
RATNAM. 72 I. O. 340=45 ]\4ad. 928= 

IGM, Ii. W. 505=24 Or. L. J. 340= 
A. I. R. 1923 Mad. 138 = 44 M. Ii. J. 774 (P.B.). 
— S, 195 — ^Limitation. 

. 'Sanction — Refusal of revocation — Time runs 
from date of sanction. 

The opposite party obtained a sanction under S. 195, 
prosecution of the applicant under 
S. 471, I. p. C., but no action was taken for some 
months and the applicant applied to have the order of 
sanction revoked and this application was rejected. Held, 
that the sanction cannot possibly be said to have been 
given by the Court which did not ori^naJIy grant the 
sanction but which merely refused to revoke that sanc- 
tion when it had been granted and hence six months’ 
period began to run from the date of grant of sanction 
originally. 40 All. 338, Foil. ; 26 M. L. J. 51, Diss. 

/. C.) Makhdum Thater V. Emperor. 
1 o. W, N. 752=87 I. 0. 695 = 26 Or. L. J. 995= 
♦ A. I. R. 1926 Oudh 22. 

Time runs from the granting of sanction-^Ex- 

tension. 

The period of six months begins to run from the date 
of granting of the sanction. The High Court has juris- 
diction to extend the time though the period of six 
months has expired and though the sanction is no longer 
in force. But in such a case, it ought to be very care- 
ful not to extend the time unless it is clearly shown that 
there IS ‘good cause” for extending the time, within the 
meaning of the section. (Sanderson, C, J, and Panion 
/,) Ram Saran Singh v. Chanbra Mohan Saha 
71 1. 0. 222=24 Or. L. J 94= 

« 1 -KT ^ ^^24 Cal. 386. 

— S. 195— Notice, 


CR. P. OOB£ (1898), S. 195— Powers of Court, 

N ot necessary. 

Before sanction is granted, notice need not be issued to 
the person pi oposed to be charged. There is no statu- 
tory obligation upon any Judge to do anything of the 
kind. (Walsh, /.) ANGNOO SiNGH v. EMPEROR. 

71 I. C. 865 = 20 A. L. J. 881 = 45 All. 109 = 
24 Cr. L. J, 257= A. I.R. 1923 All. 36. 
— S. 195 — ^Powers of Court. 

Conviction after remand by same Magistrate, 

There is nothing in the Code which lays down that 
once a .Mapstrate declines under S. 476 to file a com- 
plaint, he is functus officio, or that a complaint subse- 
quently filed by him confers no jurisdiction to deal with 
the person complained against. It is hardly open to 
argument that a refusal by the Magistrate under S. 476, 
to file a complaint against an accused person, attracts 
the applicability of the doctrine of autre fois acquit en- 
unciated by S. 403, or that it amounts to judgment with- 
in the meaning of Ss. 366 and 369 which may not there- 
fore be subsequently reviewed. (Wild, J, C. and jRup- 
ckand. A, J. C,) RAJABALI HaSSANALI v EMPEROR. 

1930 Or. 0. 1147= A. I. R. 1930 Sind 316. 

-The petitioner had lodged an information of 

arson before the police. The police reported the charge 
laid by the petitioner to be false and asked for his 
prosecution under S. 211, I.P.C. This report was put up 
before the Magistrate on the iSth July 1927, on which 
date the Magistrate accepting the police report summon- 
ed him under S. 211 of the Code to appear. A week 
later, the petitioner filed a complaint before the Magis- 
trate protesting against the police investigation and as- 
serting that his case was true and praying that the case 
against the accused charged by him be proceeded with. 
The Magistrate ordered to keep the application pending 
till the decision of the other case against him and the 
enquiry against the petitioner continued. The Magis- 
trate committed the petitioner to the Court of Sessions. 

Held, that the complaint not having been disposed of 
legally, the Magistrate had no jurisdiction to take cogni- 
zance of the offence merely upon the police report and 
he had consequently no jurisdiction to continue the en- 
quiry against the petitioner and to commit him to the 
Court of Sessions. A. I. R. 1925 Pat. 483, Foil. (Jzvala 
Prasad, /.) RaMBHARI GOPEz/. Em PEROR. 

1101. 0.212=9 P.L.T 236 = 
29 Or. L. J. 660 = 10 A. I. Cr. R. 417. 

Compromise in appeal — Trial Court can prefer 

complaint. 

The mere fact, that in the appellate Court the parties 
agreed to compromise the matter, or to get it decided 
by a reference to arbitration, or in accordance with the 
statement of a referee, cannot take away the jurisdiction 
vested in the trial Court to make a complaint under S. 
476, Cr. P, Code, provided that Court is satisfied 
that “it is expedient in the interests of ju.stice that such 
a complaint should be made.” (Iqbal Ahmad, /.) 
Naraindas V, King-Emperor. 102 1. 0. 486 = 
25 A. L. J. 569 = 7A. I. Or. R. 634 = 
8 L. R. A. Or. 81 = 28 Or. L. J. 549 = 
49 All. 792= A. I R. 1927 All. 666. 

-The Commissioner is Subordinate to the Court 

appointing him and the offence to refuse to take the oath 
and answer the question put by the Commissioner is an 
offence against the Court itself. (Madgavkar and Patkar, 
//•) Nana Khandera Gadge v. Emperor. 

29 Bom. L. R. 1476 = 28 Or. L. X 1021 = 
106 I. 0. 109= A. 1. R. 1927 Bom. 647. 
-^Porger not a party can be prosecuted. 

Prideaux, An J, C. — A Court has power to launch 
the prosecution of a person for forgery committed in 
respect of proceedings in Court, whether that person is a 
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P. CODE (1898), S. 195—Powers of Court. 

party to those proceedings or not. A. I.R. 1925 Bom. 433 
and A. I. R. 1926 All. 21, Foil, ; A.I.R. 1925 Rang. 28, 
not Foil. {K'otvcd, 0/fg. J-C. attd Prideaux, A. /. C,) 
JOSSABALI V. AYUB KaRIM KaCHHI. 

100 I. 0. 529=10 N. L. J. 70 = 28 Cr. Ii J. 305 = 
A. I. R. 1927 Nag. U. 

IVitness committing offence of forgery — Com- 

plamt can he made. 

The Legislature, in introducing the amendments of 
1923, intended S, 476 to be co-extensive in its scope with 
clauses {jb) and (r) of S, 195 (1), and there is nothing in 
S. 195 and S, 476 to prevent a Court from making a 
■complaint under the ordinary law in respect of the 
offence under S. 471, I.P.C. which it found to have been 
committed before it, either by a party or a witness. 
(Daniels, /.) DWARAKA PRASAD w. MAKUND SaRUP. 

90 I. 0. 290 - 24 A. L. J 122 - 26 Or. L J. 1506 = 

6 L. B. A. Civ. 630 = 6 Ii. R. A. Or. 213= 
A. I. R. 1926 All. 21. 

The lower Court cannot take cognizance of an 

offence under a section other than the one for which 
there is a complaint by superior Court as requited by 
S. 195 (r). (Raza. J.) RAM SamUJH v. EmperOR. 

961. 0. 521 = 1 Luck. 523=3 O. W.N. 614= 
7 A. I. Or. R. 45=27 Cr. L. J. 969 = 
A. I. R. 1926 Oudh 485. 

For offence mentioned in S. 195 (r), the Court 

has jurisdiction to file a complaint only against parties 
to the suit. A. I. R. 1925 Rang. 28, Foil. (Carr and 
Maung Gyt, //.) SHEW PHWR v, M\ Me HmOKE. 

85 i. C. 244 = 3 Bur. L. J. 344 = 26 Or. L. J. 500= 
3 Rang. 48 = A, I. R 1925 Rang. 195. 

—It is not open to a Court to make a complaint in 

respect of any person other than persons who wrere par- 
ties to the proceedings before it. (Robinson. C. /. and 
Brown, J.) GURUSWAMI v. D. K. S. EBRAHIM. 

84 1. 0. 439 = 26 Or. L J. 295 = 2 Rang. 374= 
A,I.R. 1925 Rang. 28. 

'-^Court cannot order production of documents 

about which sanction is asked for. 

Where in sanction proceedings under S. 195, Criminal 
Procedure Code, in respect of a certain document, the 
Judge ordered the plaintiff to produce the document, held 
that the order was without jurisdiction and absolutely 
repugnant to all those fundamental notions of fairness to 
a person about to be accused of a criminal offence 
which lie at the root of the Criminal Law of England 
and of India alike. (Schwabe, C, Oldfield and Coutts^ 
Trotter, //.) K. V. MUNISWAMY MUDALIARz/. RaJA- 
RATNAM PILLAI. 72 I. C. 340 = 45 Mad. 928= 

16 M. L. W. 605 = 24 Cr. L. J. 340 = 

A. I. R. 1923 Mad. 136. = 44 M. L. J. 774 (F BO- 
— S. 195— Probability of conviction. 

A Court should, before sanctioning prosecution 

under S.195 (1) (/O^consider two essential factors namely 
a reasonable prospect of success in the prosecution of a 
witness under Penal Code, S, 193 and the expediency 
of such prosecution in the interest of public justice. 
(Tapp, /.) Jagat Singh v. Emperor. 

120 I. C. 687=1930 Cr C. 23 = 31 Cr. L. J. 179 = 
A.I.R. 1930Lab. 55. 

In granting or refusing sanction to prosecute 

under the provisions of S. 195 what has mainly to be 
seen is whether there is a reasonable probability of a 
conviction. (Kinkkede, A, /. Cf) BHAGfRATHIBAI v. 
Emperor. 89 1.0.713= 

26Cr. L. J. 1401=A. I. R. 1926 Nag. 141. 

‘Sanction should not be granted unless there is a 

reasonable expectation of a conviction. (Lumsden, /.) 
ABDUL QADIR7A Muhammad Ibrahim Khan. 

76 LO. 183= 26 Cr. L. J. 119 = A.I.R. 1924 Lab. 669. 


CR. P. CODE (1898), S. 195— Revision. 

The granting of sanction to prosecute for perjury 

is a matter within the discretion of the Magistrate and 
sanction should not be given in a case in which it is 
obvious that there can be no chance of conviction. 
(Beachcroft and Ghose, JJ,) DURGa PRASAD v, ARI 
Pater. 61 1. O. 711= 22 Or. L. J, 423 (Cal.). 

^The main principle which should guide Courts in 

taking action under S. 195 or S. 476 is that no prosecu- 
tion should be allowed or instituted unless there is a 
reasonable probability of conviction. 10 N. L. R. 177, 
Rel. on. (Halhfax, A, J, C,) KRISHNARAO RaM- 
chandra v . Sitaram. 69 L C. 865= 

22 0r. L. J*. 151=A. I.R. 1921 Nag. 91. 
— S. 196 — Procedure. 

When an Income-tax Officer makes a complaint 

under S. 476, in respect of a false return his examination 
on oath as an ordinary complaint . is unnecessary and is 
a mere superfluity. (Baguley, J.) K. C. V. ReDDY v. 
Emperor. 8 Rang. 25=1930 Cr. 0. 661= 

1251.0. 266 = 31 Or.L.J. 793 = 
A. I. R. 1930 Rang. 201. 
Where a complaint is found to be false, it is im- 
proper, if not illegal, to prosecute the complainant 
before the complaint, in respect of which he was to 
be prosecuted, was finally disposed of under S. 203, or 
otherwise. (Macpherson, /.) JOKHI MlAN v, Mah- 
mud DafaDAR. 115 I. C. 882= 10 P. L. T. 77 = 
30 Or. L. J. 645 = 12 A. I. Or.R. 363 = 
A. I. R. 1929 Pat. 92. 

An offence of perjury was committed before the 

Sessions Court at A, commitment to w'hich was made by 
Magistrate at B, Subsequently another Sessions Divi- 
sion was constituted at K for the district in which B 
was included as distinct from A, 

Held, that an application to the Court at K in res- 
pect of the offence was not proper. (Shah and Perci- 
//•) MANEKLAL GaRBADDAS, T- tf. 

99 I. C. 81 = 28 Bom. L. R 1296=28 Cr. L, J. 49 = 

7 A. I. Or. R. 206= A. I. R. 1927 Bom. 47. 

Passages complained against need not be given it^ 

the order. 

Where the particular passages in respect of which 
sanction was sought under S. 195 were set out in the 
application for sanction but, not in the order of the Court, 

Held, that the order of sanction must be deemed to 
have been passed with respect to the statements con- 
tained in the application for sanction and was valid. 
(Daniels, J,) KaSHMIRI LAL v. MT, KISHAN LaL. 

83 I. 0. 660 = 6 L. R. A. Or. 99 = 26 Or. L. J. 90= 
A. I. R. 1924 AU. 663. 
As a matter of judicial prudence, sanction to pro- 
secute for making a false complaint ought not to be 
granted until the complaint is properly dealt with and 
dismissed. (Kotval, A, /. Cf) MaHADU v, EMPEROR 
76 1. 0. 643= 24 Or. L. X 969= 
A.LR. 1924 Nag. 116. 

'Same as civil cases. 

Proceedings taken by a Civil Court under S. 195 are, 
in appeal and revision, deemed by the High Court to 
be proceedings of a civil nature and are therefore 
governed by the rules relating to civil cases. Where ant 
appeal from an order of a Munsif granting sanction,, 
which (appeal) had been transferred by the District 
Judge to the Additional District Jadge for disposal, the 
powers of the latter cannot be deemed to be more 
circumscribed than those of the District Judge himself. 
(Gohd Prasad, /.) ,RaM CHARAN v, MEWA RAM. 

61 1. O. 613=43 AU. 409 = 19 A. L. J. 192= 
22 Or. L. J. 386= A. I. R. 1921 AU. 21L 
— S. 196— Revisiom 

——High Court will not interfere in revision ordi. 
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Ida. P. eODE (1898), S. 195 — aevlsion. 

mostly on gromtds of public policy or likelihood of 
convi ctim. 

As the choice of instituting a prosecution is no more 
placed in the hands of private persons, and no prose- 
cution can be instituted for the offences specified in 
S. 195 which have been committed in or in relation to a 
proceeding in a Court unless the Court itself prefers a 
complaint, and the person w’ho is the subject of the 
complaint has a definite right of appeal to a superior 
Court against the institution of the complaint, High 
Court, unless the circumstances are altogether outside 
the ordinary, w'ill not examine in revision the merits of 
the complaint with a view to discovering whether it is 
likely to result in a conviction, nor should the High 
Court go into the question of public policy as the with- 
drawal of complaint on that ground would be likely to 
prejudice the accused in taking away the chance of 
clearing his character. (^Campbell. /.) BehraM v. 
Emperor. 95 I. C. 312=-7 Lali. 108= 

27 Oi. L. J. 776 = 27 P. L. R. 314:= 
A. I. R. 1926 Lab. 305. 

' A revision lies under S. 439 against an order 

dismissing an appeal from an order granting sanction. 
49 I.C. 153 Dis. 5 P. R. 1908 Foil. (^Abdul Raoof, /.) 
Khazan Singh v, Kirpa Singh. 73 I. 0. 779 = 
4 Lab. 130=5 Lab. L. J. 372 = 24 Or. L. J. 683= 
I. R. 1923 Lab. 341. 
— S. 196— Sanction-Evasion of. 

- - CondiUcm as to sanction cannot be evaded. 

Where the law clearly says that it is a condition pre- 
cedent to the prosecution that a sanction shall be 
obtained from the local Government, it is not open to 
any subordinate authority to override the provision of 
the law by saying that the offence falls uijder another 
section of the Indian Penal Code and if no sanction is 
necessary for the prosecution under that section, the 
offender may be prosecuted without any sanction. 
{Mukerfi, /,) RaM NaTH v, EmpEROR. 

84 1. O. 714=47 AU. 268 = 22 A. L. J. 1106 = 
26 Or. L. J. 362=6 L. R. A. Or, 26= 
A. I. R. 1925 All. 230. 

— S. 195 — Sanction — Investigation under S, 202. 

■ '•Sanction based on legality. 

The wording of S. 476 is wide enough to cover the 
consideration of other than strictly legal evidence and 
there is nothing illegal in granting a sanction under 
S. 195 based solely on an investigation conducted under 
S. 202 whether by a Police Officer or by the Magistrate 
himself. (^Macpherson, /.) BaNSIDAR MaRWaRI v, 
KiNG-Emperor. 74 I. 0. 1064 = 

24 Or. L. J. 862= A. I. R. 1924 Pat. 138. 
— S. 195— Sanction— Legality of. 

K sanction to prosecute for perjury granted after 

1st September 1923 when the new Code Act 
XVIII of 1923 came into force is illegal. A.I. R. 1924 Cal. 
§26, Foil. (Marten and Fawcett, //.) GaFUR DaXJD 
SaheB In re, 85 1. 0. 64=26 Bom. L. R. 1235= 
26 Or. L. 0*. 448= A. I. R. 1926 Bom. 151. 
- ‘Omission of particulars, 

A sanction under S. 195 omitting to specify the 
particulars such as the Court or other place in which, 
and the occasion on which the offence was committed, 
is liable to be set aside in revision. The defect cannot 
be cured by S. 537. (Moti Sagar, J,) JaSWANT 
Singh v. Emperor. 8i I. C. 209= 

25 Or. L. J. 721 = A. I. R. 1926 Lab. 139. 
— -"^^Frosecution under S, 211. Fenal Code — Ofily after 
difrmssal under S, 203, Cf, P, Code, ' 

' Where the trying Magistrate dismissed a complaint 
for criminal breach of trust without examining the 


OR. P. OOBB (1898) S. 196— Sanction— Several 
offences. 

complcdiiant in contravention of S. 203 and sanctioned 
his prosecution under I. P. C., S. 211 or 182, 

Held, that as the complainant could not be convicted 
of bringing a false charge because the complaint was 
not dismissed according to law contained in S. 203 
granting of sanction was illegal. 

Held, also that the High Court could on an appli- 
cation in revision for setting aside the order granting 
sanction hold that the order dismissing the complaint 
had been wrongly made. (Macleod, C, J, and Shah, 
J.) In re, NINGAPPA RAYAPPA. 81 I. 0. 608 = 
48 Bom. 360 = 26 Bom. L. R. 183 = 
25 Or. L. J. 960= A. I. R. 1924 Bom. 321. 

Sanction granted under S. 195 according to the 

old Code, after the new Code amending S. 195 and 
I abolishing sanction came into force, was held as illegal. 

\ (Greaves a7id Panton, JJI) BaLDEO MISSER z/. DY. 
I. G. OF POLICE, C. I. D., Bengal. 84 1. C 62 = 
51 Cal. 652 = 26 Cr. L. J. 238 = 
A. I. R. 1924 Cal. 826. 
A person commits no perjury when the asser- 
tions which he makes are, according to his affidavit, 
not from his personal knowledge but from what he had 
been told, and w’here there is nothing whatever to show 
that the assertions are not correct. The District Judge 
cannot possibly sanction prosecution for perjury in res- 
pect of an affidavit sw’orn before him as Dist. Registrar. 
(Stuart, J.) Dina Nath v. nek Ram. 

74 1.C. 75 = 21 A. L. J. 88 = 24 Cr. L. J. 747 = 
4 L. R. A. Cr. 6 = A. I. R. 1923 AU. 175. 
— S. 196— Sanction— Refusal. 

Correction in cross-examination. 

Where a witness corrects, when cross-examined, his 
previous false statement, no sanction for his prosecution 
should be granted as no conviction can be sustained. 6 
W. R. Cr. 92 ; 7 W. R. Cr. 49 and 19 Bom, L. R. 61, 
Foil. (Bhide, /.) HUKAM CHAND V, EMPEROR. 

110 I.O. 231=10 A. I. Cr. R. 518= 
29 Cr. L. J. 679= A. I.R. 1928 Lab. 862. 

Enmity — Ho ground for refusal. 

If the Magistrate after a consideration of evidence 
has found that the charge is false, there is no reason 
why the accused against whom the charge was brought 
should not he allowed, on the ground that the parties 
are on bad terms, to prosecute his accuser, for having 
brought a false charge. (Martineau, J,) HaRICHAND 
V, AY A Ram. 77 1. C. 434=4 Lab. L. J. 321 = 

25 Cr. L. J. 386= A. I. R. 1922 Lab. 403. 
— S. 195— Sanction— Several offences. 

That which does not require sanction can he pro- 
ceeded with. 

When upon the facts the commission of several 
offences is disclosed, some of which require sanction, and 
others do not, it is open to the complainant if he so- 
wishes, to proceed in respect of those only which do not 
require sanction. (Suhrawardy and Graham, //.) 

SuPT, AND Remembrancer of Legal Affairs,. 
Bengal v. Biswambhar Brahmin. 120 I.C. 449= 
33 O. W. N. 474=66 Cal. 1041 = 1929 Cr. C.. 401 = 
31 Cr. L. J. 125= A. I. R. 1929 Cal. 633. 
T hat which does not require sanction can be pro- 
ceeded with. 

No complaint, the institution of which^requires sanc- 
tion under S. 195, can be entertained unless that sanc- 
tion exists. But when a complainant combines such a 
complaint with a complaint which does not require 
ijanction, the Court must investigate the complaint 
which does not require sanction while refusing to in- 
vestigate the complaint which requires it. (Stuart, /,) 
Tarsu Beg v, Muhammad Yar. 8i L 0. 176= 
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OE. P. CODE (18981, S- 195— Sanction— Several 
offences. 

21 A. L. J. 915 = 5 L. R. A. Or. 53 = 
25 Or. L. J. 688 = A. I. R. 1924 All. 296. 
— S. 195— Sanction— Want of. 

Agat?ist abettor — Invalid. 

In the case of offences to which reference is made in 
S. 195, clause ip), a Court taking cognizance of 
such an offence when that offence has been committed 
in, or in relation to, any proceeding in any Court or a 
Court taking cognizance of a criminal conspiiacy to 
commit such an offence or of abetment or attempt to 
commit such an offence, cannot do so unless sanction 
has been given not only to the factum but to cover the 
case of each person who is charged with having com- 
mitted it though such person is not a paity to the 
proceeding. {Stuart ^ Jl) RaM BiLAS v. LaCHMI 
NaraIN. 71 1.C 684 = 20 A. L. J. 904 = 

45 All. 140 = 24 Cr. L. J. 220 = 
A. I. R. 1923 All. 84. 
— S. 195— Sanction— When necessary. 

Even where the use as genuine of a forged docu- 
ment under S. 471, Penal Code, is prior to the proceed- 
ings before the Court, the complaint of the Court befoie 
which that document vras filed or used is necessary under 
S. 195 {Krtshnan Pandalai^ J.) THADI SUBBl REDDI 
V. King-Emperor. 1930 M. W. N. 689 = 

32 M. L. W. 273 = 1930 Or. C. 1126= 
A. I. R. 1930 Mad. 869 = 59 M. L. J, 229. 

Where a false information given to the police 

was followed by a complaint to the Magistrate on the 
same facts and the same charge the sanction of such 
Magistrate under the old S. 195 and a complaint in 
writing by such Magistrate undei the present amended 
section is essential It was immaterial whether the com- 
plaint subsequently presented by the accused had actual- 
ly been proceeded with or not. {Perctval, J. C. and 
Rupchand, A. J. C.) CHUHERMAL NIHaLMAL v. 
Emperor. 23 S. L. R. 285 = 117 1. 0. 147= 

30 Or. L, J. 732= 1929 Or. 0. 160 = 
A. I. R. 1929 Sind 132. 

^For the prosecution of a person under S. 193, 

Penal Code, for fabricating false evidence in relation to 
judicial proceedings, sanction under S. 195, Cr. P. Code, 
is necessary. {Jackson^ /.) KUNJU v. EmpeROR. 

99 I. 0. 102 = 24 M. L. W. 725 = 28 Or. L. J. 70 = 
38 M. L. T. 187 = 7 A. I. Or. R. 7= 
A. I. R. 1927 Mad. 199 = 61 M. L. J. 800. 

Where a false complaint is lodged and dismissed, 

the Magistrate dismissing the complaint is not competent 
to proceed against the complainant under S. 211, Penal 
Code. He should make a complaint under S. l95, Cr. 
P. Code. {Ross and Kulwant Sahay., JJI) AMBIKA 
Singh v. Emperor. 96 1, O. 661 = 5 Pat. 460 = 
7 P. L.T. 716 = 27 Or. L. J. 987= 

7 A. I. Or. R. 20= A. I. R. 1926 Pat. 368. 

Where a document ha.s been produced in a Court 

by a party to a proceeding before it, the sanction of such 
Court is necessary for his prosecution in respect of an 
antecedent forgery. 44 Cal. 1002, Foil. {Martmeau, 
/.) Khairaii Ram v. Malwa Ram, 5 Lah. 560= 
26 Or. Ii. J. 637 = 86 I. 0. 377 = 
A. I. R. 1926 Iiab 266. 

Where an informatibn to the police is followed 
by a complaint to the Court based on the same allega- 
tions and the same charge, the sanction of complaint of 
the Court itself under S. 195 (1) (Ji) of the Code h 
necessary before the Court could take cognizance of an 
offence punishable under S. 211 of the Indian Penal 
Code, in respect of the false charge made to the police, 
on the ground that it was an offence committed in rela- 
tion to a proceeding in Court. The fact that the com- 

Cr. D.— 26 


OR. P. CODE (1898), S. 196— Sanction— When 
unnecessary. 

plaint was not investigated by the Court, does not make 
any difference. 43 Cal. 1152 and 44 Cal. 650, Followed. 
{Biecknill and Ross, JJ.) SHAIKH MUKAMMAD 
Yassin v. Emperor. 86 I. 0. 825 = 4 Pat. 323 = 
6 P. L. T. 457=26 Cr. L. J. 889 = 
A. I. R. 1925 Pat. 483. 
‘Where an offence appeared to have been commit- 
ted under S. 211 read with S. 109 or 120-B of the Penal 
Code, 

Held, that the written sanction of the Court where the 
proceeuing foiming the subject of the offence took place 
was necessaiy lor the pro.secution not only of the actual 
complainant in that pioceeding but also of the other 
accused who had been his accomplices. {Heald, /.) 
P. N. S. M. Syed Khan v. p. k. C. Nagoor. 

84 1. O. 326 = 3 Bur. L. J. 141 = 26 Cr. L. J. 262 = 
A. 1. R. 1924 Raug. 369. 
— S. 195 — Sanction — When unnecessary. 

" Complaint prior to suit. 

Where the accused on the strength of a forged 
acknowledgment receipt instituted a suit in the oiiginal 
side of the High Court claiming equitable mortgage on 
the basis of it, and allowed the suit to be dismissed for 
non -prosecution, and where the complainant had lodged 
the complaint before the institution of the suit, 

Held, that the accused can be prosecuted for offence 
under S. 47l, I. P. C., though he may have used docu- 
ment piiortothe institution of the suit and that no 
sanction was necessary under S. 195, the complaint 
having preceded the institution of the suit. 44 Cal. 1002, 
Dibt. {^Sukrawardy and Graham, JJ.) SUPT. & RE- 
MEMBRANCER OF Legal Affairs, Bengal v. Bis- 
WAM.BHAR Brahmin. 33 0. W. N. 474= 

56 Cal- 1041 = 120 I. 0. 449 = 1929 Or 0. 401 = 
31 Cr, L. J. 125 = A, I, R. 1929 Oal. 633. 
Offence completed before going to court, 

P complained on 9th October 1927 to the police that 
certain persons committed an offence. Subsequently he 
lodged a complaint in the Court of a Magistrate on the 
same allegations on l7th October and the complaint 
was dismissed after inquiiy. The Superintendent of 
Police, then sent a written complaint to the District 
Magistrate for the prosecution of P. 

Held, the offence, if any, comnutted by P was com- 
plete before he went to Court with his complaint, and 
therefore it could not be said that the offence wa.s com- 
mitted in, or in relation to any proceeding in any Court. 
Sanction of the Court under S, 195 (1)(<5) was there- 
fore not necessary. A. I. R. 1924 All. 779, Foll.j A.T.R. 
1926 All. 613, Dist.; 44 Cal, 650, Diss. from. {JOalctl^ 
J.) prag Datt tiwari V. Emperor. 

Ill I. 0. 868 = 29 Or. 1*. J. 938 = 10 L. R. A. Or. 19 = 
51 All. 382= 11 A. I. Or. R. 162 = 1929 A. Ii. J. 68 = 

A. I. R. 1928 AU, 766. 
— Offence committed by receiver in excess of his 
authority. 

There is no provision of the law’ w'hich requires leave 
or sanction of the Court before prosecuting a receiver 
appointed by a Court, for offences alleged to have been 
committed by acts in excess of his authority. 46 Cal. 
432, not Foil. {Patkar and Baker JJ.) KHIMCHAND 
NarOITAM BhaVSAR, In re 116 I. O. 387 = 

62 Bom 898 = 30 Boju. L.R. 1278 = 30 Or.L J, 466 = 
A. 1. R. 1928 Bom. 493. 

— O ffence complete before going to Court. 

Where the accused made a complaint to the police re- 
garding commission of an offence w’hich was on investi- 
gation found to be false and whereupon the police ob^- 
tained a B summary form from a Magi.strate and lodged 
a complaint against the accu^4 to Magistrate who com- 
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OR. P. CODE (1898), S. 195— Sanction—Wlieii 
unnecessary. 

mitted it to Sessions after hearing, but the accused repeat- 
ed the complaint made to the police to the Magistrate 
and the Magistrate committed this case also to the 
Sessions, where the case regarding the complained com- 
mission of offence was tried first and ended in acquittal, 
whereafter the case against the accused was taken up 
and objected on the ground that no proceedings could 
be taken without the sanction of the Ma^strate as the 
earlier complaint to the police had merged in the subse- 
quent complaint to the Magistrate, 

Held^ that the committal order, when it was passed, 
was perfectly valid because at that time there had been 
no complaint made to the Magistrate which could super- 
sede the complaint made to the police. 43 Cal. 1152 ; 44 
Cal. 650 and A. I. R. 1925 Pat. 483, Dist. {Fawcett 
and Mtrza, //.) UKHA MAHADU v. EmPEROR. 

29 Bom. L. B. 1590-107 1.O. 64 = 29 Or. L. J. 225= 

9 A. I. Or. B. 481 = A. I. B. 1928 Bom. 22. 

Where a false charge is made to the police and 

not to a Court no sanction is required. The accused’s 
having subsequently made a complaint in Court is no bar 
to the Court’s proceeding with ■ the trial of the offence 
under S. 182, I. P. C., without sanction. 17 A. L. J. 
32, Foil. {Darnels, /.) BakSHI v, The CROWN. 

81 I. 0. 217 = 46 All. 43 = 21 A. L. J. 805 = 

4 L. B. A. Or. 207 = 25 Or. L. J. 729= ! 

A. I. B. 1924 AU- 187. 

—Sanction under S. 195 is not necessary where the 

public servant against whom the offence has been com- 
mitted is himself the complainant. {Krishnan, /.) 
Public prosecutor v, Mari mudali. 

76 I. 0. 653= 19 M. L. W. 30 = 1924 M. W. N. 145= 
26 Or. L. J. 221= A. I. B. 1924 Mad. 730. 
— S. 195— Scope of. 

-"Where the offence under Penal Code, S. 211, has 

not been committed in, or in relation to a proceeding in 
any Court S, 195 (1) {b') is no bar to cognizance of a 
complaint of that offence. But it is impossible to hold 
that when a Magistrate has taken cognizance of a com- 
plaint, anything that can subsequently happen will suffice 
or anything in S. 195 (1) {b') can operate to deprive him 
of jurisdiction to proceed thereon in accordance with 
law. A. I. R. 1925 Pat. 7l7, Dist. and 1930 Pat. 30, 
Ref. (Macpherson, J.) KaNTIR MISSIR v. EmpeROR. 

117 I. 0. 37 = 30 Cr. L. J. 710 = 11 P. L. T. 88= 
1930 Or. 0. 74= A. I. B. 1930 Pat. 98. 
Applicability, 

Section 195 (1) (c) applies only to forgery when 
committed or alleged to have been committed by a 
party to the proceedings before the Civil Court. {Fan- 
kin, C. /. and Buckland, J.) AMBaR ALI v. Em- 
PEROR. 123 1. 0. 739 = 31 Or, L. J. 564= 

1929 Or. 0. 194=A. I. B. 1929 Oal. 639. 
Applicability. 

Section 195 {c') only applies to parties and does nnt 
cov'^r the case of witnesses. {Dalip Singh, /.) 
Gande Singh v. Emperor. 112 1. 0. 565= 

29 Or. L. J, 1061= A. I. B. 1929 Lah. 126. 
Section 195 is a limiting section providing an ex- 
ception to the general rule that any one could make a 
complaint of a criminal offence. {Addison and Cold- 
stream, //.) Emperor z'. Balmakund. 

no I. O. 108 = 9 Lai. 678=10 A. I. Or. E.474 = 
29 Or. L. J. 652= A. I. B. 1928 Iiah. 610. 

Where the person at whose instance proceedings 
under S. 211, Penal Code, are initiated against a false 
complainant, is never charged in any Court, nor is he 
ever put upon his trial before any Magistrate, nor were 
any proceedings taken against him before the Court in 
which another person who was alleged by the false 


OB. P. OODE (1898), S. 195— Scope of. 

complainant to be his accomplice was involved, it 
cannot be said that the offence under S. 211, Penal 
Code, was an offence which was committed in or in 
relation to any proceeding in Court, though another 
person against whom also false complaint was made in 
the same transaction is tried in Court. A. I. R. 1924 
AU. 779, Foil. ; 19 P. R. I9l7 Cr. and 34 All. 522, no 
longer good law. 43 Cal. Il52 and 44 Cal. 650, Ref. 
to. {Shadt Lai, C. /. and Agha Haidar, /.) 
Muhammada V, Emperor. 109 I. 0. 685= 

10 Lah. L. J. 218 = 9 Lah. 408 = 
29 Or. L. J, 605 = 10 A. I. Or. B. 313 = 
29 P. Ii. B. 515= A. I. B. 1928 Lah. 259. 

Offences under Ss. 467 and 471 committed in 

respect of an account book produced for the purpose 
indicated in O. 7, R. 17, C. P. Code , are offences of 
the kind described in S. 195 (1) (r) of the Criminal 
Procedure Code. {Lindsay, /.) RAMESWAR LaL v. 
Emperor. 103 1. 0. 204 = 25 A. L. J. 555= 

8 A.LOr.B. 85-8L.B. A.Or. 113 = 
28 Or. L. J. 668 =49 AU. 898= A JB. 1927 All. 671. 
There is distinct difference between the proce- 
dure to be adopted by the presiding officer of a Civil 
Court under the provisions of S. 195 (1) {d) and the 
provisions of S. 195 (1) (^) and {c). In the first case 
such an officer is in the position of an ordinary public 
servant. He exercises no quasi judicial function of any 
kind. In the second case he is in the position of a 
presiding officer of a Court and exercises qua«i-judicial 
functions. {Stuart, C. /. and Faza, /.) DORE SaH 

V. Emperor. 103 1, c. 409=4 o. w. n. 640= 
28 Cr. L. J. 681 = 8 A. I. Cr. B. 400 = 
A. I. B. 1927 Ottdli 326. 

Offence under S. 409, Indian Penal Code, is not 

one of the offences referred to in S. 195 or S. 476, Cr.P. 
Code., and, therefore, no proceedings can be started 
against the accused under S. 476 in respect of an offence 
under S, 409. {Faza, J.) INDARJIT SiNGH v. 
Emperor. 96 I. c. 626= i L. C. 627= 

13 O. L. J. 653=3 O. W.N. 618=27 Cr. L. J. 974= 
A. I. B. 1927 Oudh 210. 

S , 195 is really a provision of substantive law. 
Section 195, though it forms a part of the Code of 
Procedure, in reality contains a provision of the sub- 
stantive law of crimes. It does not deal with the com- 
petency of the Courts, nor lay down which of several 
Courts shall in any particular matter have jurisdiction 
to try the case. It in reality lays down that the 
offences therein referred to shall not be deemed to be 
any offences at all, except on the complaint to the per- 
sons or the Courts therein specified ; it enhances the 
connotation of those offences and limits the scope of 
their definition. {Kincaid and Tyabji, A. /. Cs.') 
Fakir Mahomed v. Emperor. 97 I. C. 417= 
21 S. L. B. 1 = 27 Cr. L. J. 1105 = 
A. I. B. 1927 Sind 10. 

Section 195 (c) is wide enough to include any 

document produced or given in evidence in the course 
of a proceeding whether produced or given in evidence 
by the party who is alleged to have committed the 
offence or by any one else. {MacUod, C, J, and Coyajee, 
J,) BHAN VYANKATESH CHAKORKaR, In re, 

91 1, 0. 246=27 Bom. E. B. 607= 
49 Bom. 608=27 Cr.E.J. 69= AJ.B. 1926 Bom. 433. 
The petitioner himself planted a mould in res- 
pondent’s house and gave information to the Police that 
Respondent was counterfeiting coin. The respondent 
was prosecuted but w^as discharged. Subsequently the 
Court granted an application for sanction to prosecute 
the Petitioner for an offence under S. 211, 1. P. C. On 
application to revoke the sanction on the ground that 
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OR. P. CODE (1898), S. 195— Scope of. 

the offence was not committed “ in or in relation to any 
proceeding in the Court,” 

Held^ that the facts alleged against the petitioner did 
constitute an offence in relation to the proceedings 
before the Magistrate. {Carr, /.) ANI v. AH YONE. 

84 I. 0. 863 = 2 Bur. L. J. 289-26 Cr. L. J. 383= 
A. I. R. 1924 Rang. 211. 
— S. 195— Subordinate Court. 

Under sub-S. (3) the Court of the District Judge 

is the principal Court having original jurisdiction within 
the local limits in which a Court of Subordinate Judge 
■exercising powers of a Judge of Small Cause Court is 
■situate and the Court of Subordinate Judge is sub- 
ordinate to it, Therefoi e, the District Judge has juris- 
•diction to entertain an appeal from the order of the 
Subordinate Judge passed under S. 476-B. 20 O. C. 
223, Ref. ; 1 Pat. L. J. 206 and 2 Pat. L. J. 1, Dist. 
iWaztr Hasan, /.) PaNCHU v. JuNMAN. 

121 I. 0.90 = 6 O.W.N. 48 = 
1929 Or. 0.589 = 31 Cr. L. J. 205 = 
A. I. R. 1929 Oudh 515. 

Stib- Divisional ofjficer — Subordinate to District 

Magistrate. 

A Sub- Divisional Officer granting sanction under sub- 
S. (l)(<z) is subordinate to the District Magistrate and 
not the Sessions Judge for purpose of sub S. C5). Sub- 
S. (3) refers to the cases mentioned in Cls. {f) and {c) 
of S. 195 (1) where the complaint must be made by the 
Court and not to Cl. (<0 where the complaint is to be 
made by a public servant. {Dawson Miller, C. J. 
and Foster, J ) MaINI MIS^IR v. KiNG-EMPEROR. 

100 I. 0. 961 = 6 Pat. 39 = 28 Cr. L. J. 353 = 

8 P. L. T. 488 = 7 A. I. Cr. R. 466 = 
A. I. R. 1927 Pat. 111. 

— '^ E lection commissioners. 

Election commissioners would not be considered to be 
subordinate to the principal Court of ordinary original 
civil jurisdiction under sub-clause (3) because neither 
appeals ordinarily lie thereto nor are the commissioners 
a Civil Court. {Sulaiman and Daniels, A/.) BiLAS 
Singh v. Emperor. 89 I. c. 630= 

47 AU. 934 = 23 A. L, J. 845 = 
A. I. R. 1925 All. 737. 

-District Magistrate revoking Sub- Magistrate’s 

sanction to prosecute is not subject to the High Court, 
Where a Sub-Magistrate grants sanction to prosecute 
for giving false evidence before him, he acts as a Court, 
and ^ an appeal from his order lies to the District 
Magistrate and from his order to the Sessions Judge 
and to the High Court. A Sub- Magistrate cannot 
grant sanction to prosecute for false information given 
to a Village Magistrate as the latter is not subject to his 
authority as a public servant. District Magistrate re- 
voking Sub- Magistrate’s sanction to prosecute under 
S, 182, Penal Code, acts in his capacity of the executive 
head of the district and is not therefore subject to the 
authority of the High Court. {Hrishnan and Wallace, 
JJ.) PALIKUDATHAN V. BUDDU GOUNPAN. 

76 I. C. 647= 47 Mad. 229 = 1923 M. W. H. 745= 
25 Or, Ii. J. 215= A. I. R. 1924 Mad. 387= 
46 M.L. J. 653. 

— S. 196— Subordination, 

Constable and sub-inspector. 

No Court can take cognizance of an offence pnnish- 
able under S. 182, Penal Code, except on the complaint 
in writing of the public servant corK:erned or of some 
other public servant to whom he is subordinate. Where 
the accused made a statement to the writer Head Con- 
stable at the Mokamah Railway Police Station charging 
a person with having stolen some property at Barh 
town and the next day the person was forwarded to the j 


CR. P. CODE (1898), S. 195— Miscellaneous. 

Barh Police Station with the statement of the accused 
who never appeared before the Sub-Inspector of Barh, 
who investigated the case and found it to be false and 
then made a complaint to the Sub-Divisional Magistrate 
asking that the accused might be prosecuted under Ss. 
211 and 182, I. P. Code and he was tried by the Magis- 
trate and convicted under S, 182, 

Held that the Magistrate had no power under S. 195 
(1), Cr. P. Code, to take cognizance of the case on the 
complaint of the sub-inspector to whom the writer con- 
stable was not a subordinate. {Allanson and Sen, J /.J 
Barhamdeo Singh z/. Emperor. 9 P. L. T. 151= 
28 Cr. L. J. 902= 105 I. C. 230 = 
A. LR. 1928 Pat. 102. 
'Superintendent of Police is Subordinate to Dis- 
trict Magistrate. 

The words of the relevant section of the Police Act 
do make the Superintendent of Police of a District sub- 
ordinate to the Magistrate of that District, (1905) 27 
All. 292, Foil. {Mears, C. J. and Piggoit, /.) CHHO- 
TAY LaL V. CHEDDI LAL. 73 I. C. 341 = 

45 All. 135= 24 Cr. L. J. 597 = 
A. I. R. 1923 AU. 149. 
Police is 7iot subordinate to District Magi st fate. 

Where the District Magistrate granted sanction to 
prosecute accused for an offence under S. 182 for false 
repoit to police and the Sessions Judge refused to deal 
with it on the ground *hat District Magistrate passed 
the order as head of the Police, held that the Se-ricms 
Judge had the power to revoke it. 

Held, furthei that the police are not subordinate to 
District Magi.strate within the .‘•'ection. Although police 
officers in district are generally suboidinate to the Dis- 
trict Magistrate, the subordination contemplated by 
S. 195 of the Cr. P. Code, is not such subordination. 
That subordination contemplates some superior officer 
of police, {Abdul Raouf, /.) KhaZAN Singh v. 
Kirpa Singh. 73 I. 0. 779=4 Lali. 130 = 

5 L. L. J. 372 = 24 Or. L. J. 683 = 
A. I. R. 1923 Lah.. 341. 

— S. 195 — MisceUaneous, 

There is no bar to cognizance being taken of an 

offence under Penal Code, S. 211 on the complaint of 
the investigating police officer though he is not also an 
officer referred to under ST 95 (1) (^r), Cr. P. Code; but 
if the charge under Penal Code, S. 211 fails, there can- 
not by reason of Cr.P, Code, S. 195 (1) («) be a convic- 
tion under Penal Code, S, 182. {Macpherson, /,) 
Kantir Missir V. Emperor. 117 I. c. 37= 

30 Or. L. J. 710 = 11 P. L. T, 88 = 
1930 Cr. 0. 74=A. I. R. 1930 Pat 98. 

"Complaint of forgery impleading certain persons 

— Complaint for the same offence against another. 

In a criminal prosecution a certain document produc- 
ed in the defence was alleged to be the subject-matter of 
forgery within the meaning of the Penal Code. There- 
upon the complainant in the case applied to the Magis- 
trate to make a complaint against three persons. The 
Magistrate refused and in appeal the High Court made 
a complaint against two persons, which came on for 
hearing before another Magistrate who directed the 
public Prosecutor to make an application to the Court 
which had tried the case for a complaint against a third 
person under Ss. 193, 465, 471 s^nd 100, 1. P. Code. 

Held, that under the circumstances the complaint 
against the third person was justified in public interest. 
{RanMn, C. /. and Buckl<tnd, J.) SUJAUDPTN EM- 
PEROR, 33 0. W. 3sr. 343 = 30 Or. I* J 1034 = 

119 1. 0. 381= A. I. B. 1929 Cal 242. 
In relation to any proceeding — Test. 

Where a persoik is pufoofil Eis trial under 21L I- 
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Code, in respect of an alleged false accusation by him 
against another it is a question of fact to be decided in 
the particular circumstances of that case whether 
that person made such false accasation in contem- 
plation of proceedings which he intended to take in 
a Court or not. Where the accused has made a false 
accasation at the same time in two documents one a 
petition addressed to the Assistant Superintendent of 
Police and the other a complaint posted to a Criminal 
Court it may be fairly piesumed that he did so with the 
object of moving the Criminal Court to take proceed- 
ings. The offence committed by him, therefore, falls 
within the purview of the expression “in relation to 
criminal proceedings” within the meaning of the above 
section. (^Perctval^ J. C. andRupchand^ Chu- 

HERMAL NIHALMAL v. EMPEROR. 23 S. L. R. 285 = 
117 1. 0. 147 = 30 Cr. L. J. 732 = 
1929 Or. 0. 160= A. 1. R. 1929 Sind 132. 
Apphcabiliiy. 

The 'intention to use’ contemplated in S. 474, Penal 
Code, should be fructified into an actual use to attract 
the provisions of S. 195, Cr. P. Code. (^Jackson, /.) 
Venkata Reddy v, Gadilinga Reddy. 

28 Or. L. J. 225 = 99 I. C. 1025= 
A. I. R. 1927 Mad. 1060. 
Production of document — What amounts to. 

The mere filing of a forged document as an annexure 
to a petition is a sufficient production of the document 
in Court. A.I.R. 1922 Mad. 495 and A.I.R. 1923 Mad. 
136, Dist. It is not at all necessary that the proceedings 
must be “pending” before the Court from before. 
Filing of a forged document together with the report of 
a guardian appointed under the Guardians and Wards 
Act before the Court appointing the guardian is pro- 
duction within S. 195. The Court receiving such report 
acts as a “Court” and not in its administrative capa- 
city; 22 Cal. 1004, Rel. on. {Kinkhede, A.J.C.) TULA- 
RAM Mar WADI V. Emperor. 28 Or. Ii. J. 388= 
100 I. 0. 1044= 7 A. I. Or. R. 521= 
A. I. R. 1927 Nag. 184. 
Intervention of Crown. 

When the sanction has been obtained by a private 
individual and the earlier proceedings have been taken 
by Public Prosecutor, the Crown can take over the case 
at a later stage as the Crown is technically the complai- 
nant or the prosecutor in all criminal cases, (^ffarrison, 
J.) Emperor v. Akbar Ali Shah. 7 Lah. 99= 
8 L. L. J. 87=27 Or. L. J. 724=95 I, 0. 62= 
27 P. L. R. 181= A. I. R. 1926 Lah. 131. 

The order of sanction and the petition asking 

for sanction should be read together. (^Newbould and 
Sudrawardy^ //.) KaLI SiNGH v. EMPEROR. 

761. 0. 533 = 50 Oal. 461= 
24 Cr. L. J. 949= A. I. R. 1924 Oal. 53. 
— S. 196— Applicaljility. 

Offence both under Municipahties Act and 

S. 196, Penal Code. 

Per Reilly^ J. — Cognizance can be taken under the 
District Municipalities Act, of an offence made punish- 
able under that Act, even though it is punishable also 
under Ch, 9- A, Penal Code, without the sanction 
required by S. 196, Cr. P. Code. A. I, R. 1924 Mad. 
487, Foil. {^Madhavan Nair and Reilly, JJI) NUNE 
Pan AK ALU V, SUBB A RaO. 62 Mad. 695 = 

30 M. If. W. 624 = 11 A. I. Or. R. 556= 
30 Or. L. J. 191 = 1928 M. W. N. 801= 
1 M. Cr. O. 328 = 113 I. O. 625= 
A. L R. 1928 Mad. 1168= 67 M. L. J. 331. 
. — ;,A Magistrate has no jurisdiction to hold a judi- 

cial inquiry under rule 5 (4) of the Punjab Electoral 
* Rule as to whether a candidate at an election had lod- 
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ged a false return of his election expenses where there is 
no complaint by the Government in the matter. 
(^Harrison, /.) LaBH SinGH v. NaRINJAN DaS. 

88 I. 0. 850 = 6 Lab 188 = 26 P. L. R. 379= 
26 Cr. L. J. 1234= A. 1. R. 1925 Lab 449. 
— S. 196 — Contents of sanction. 

'Name on the back — Valid — Presumption ofvabd- 

ill' 

While sanctioning the prosecution of accused for an 
offence under Penal Code, S. 294- A the name of the 
accused w’as shown on the back of the paper instead of 
in the body of the sanction merely because there was not 
sufficient space left on the front side. 

Heldy that the initial oresumption was that all the 
official acts were done in a regular manner and hence 
the sanction was valid. {Zafar Ah and Bhide^ //•)- 
Emperor v. Divan Grand. 124 1. 0. 347= 

1930 Cr. C. 97 = 31 Or. L. J. 692= 
A. I. R. 1930 Lab. 81. 

Incorrect stateme 72 t of facts — Not invalid. 

The provisions in the Anti-Boycott Act requiring the 
authority of the Government for a prosecution under the 
Act correspond to those in S. 196 Code of Criminal 
Procedure, w'hich is less stringent than S. 195. Strictly 
the “order” or “authority” required by S. 196 is not the 
same as the “sanction” referred to in S. 195 and the 
classes of the offences dealt with by the two sections are 
quite distinct ; moreover, in the latter section, there is 
no provision corresponding to sub-S. (4) of the 
earlier section. The intention of the legislature was to- 
ensure that no prosecution for an offence falling within 
S. 196 or under the Anti-Boycott Act should be launched 
except on a complaint authorised by the Government, 
and where this intention is given effect to it, is Immaterial 
whether or not all the facts on which the complaint was 
to be based were stated in the “authority” with meticul- 
ous precision. Indeed, it is doubtful if it is even necessary 
to set out any fact other than the alleged fact that the 
accused had committed an offence under a certain section 
of the Act. {May Otmg, /.) NGA AUNG Hman v . 
King Emperor. 76 1. 0. 661=2 Bur. L. J. 196= 
25 Cr. L. J. 193= A. I. R. 1924 Rang. 65. 
No form — Actual words used need not be set out. 

The section does not lay down any particular form in 
which the sanction should be accorded, and sanction 
must be deemed sufficient if it names the persons to be 
prosecuted and specifies.the sections under which they 
are alleged to have committed the offence, as also the 
period of their activity. {See 15 Cal. L. J. Sl7.) The 
mere fact that the sanction dees not specify the utterances 
made by the accused or the songs which they are alleged 
to have recited does not in any way affect its validity. 
{Moti Sagar, J.') KISHEN SiNGH ©. THE Crown. 

76 I. O. 871 = 25 Cr. L. J. 279 = 
A. I. R. 1923 Lab. 333. 

* N afne of persons to whom addressed not given — 

Not illegal. 

Where the order ran as follows ; — His Excellency the 
Governor in Council in exercise of the powers conferred 
on him by S. 196, Cr. P. Code, hereby sanctions the 
prosecution of the said persons before a Special Judge 
for offence punishable under S. 121, Indian Penal Code, 

Held, the order was sufficient in law. Even if there 
was a defect due to want of specification of determinate 
persons to whom the order was given it was an irregu- 
larity not vitiating the coviction. {Oldfield and Rame- 
sam, //.) In re KUTTI MOOPAN. 73 I. O. 166= 

. 24 Or. L. J. 639 = 17 M.' L. W. 100 = 
A. I. R. 1923 Mad. 328=44 M. L. J. 166. 
— Sections to be specified. 

“The sanction should be specifically directed to the 
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particular section, in respect of which proceedings are to 
be taken, and that the order or authority should be 
preceded liy and be the result of a deliberate determi- 
nation that proceedings shall be taken in respect of a 
particular section or particular sections of the chapter 
and no other.” “It would be opposed to the true intend- 
ment of S l96 Cr. P. Code, for the Local Government, 
by its order to give its legal or other advisers, roving 
power to determine under what sections pioceedings 
should be taken”. {Oldfield and Krtshnan^ //.) UMAY 
YATHANTAGATH, In re 65 I.C. 859 = 

15 M. L. W, 311 = 1922 M. W. N. 71 = 
30 M. L T. 125 = 23 Or. L. J. 203 = 
A. I. E. 1922 Mad. 126 = 42 M. L. J. 108. 
— S. 196 — Initiation and cognizance. 

There is no bar under the Cr. P. Code, for a Magis- 
trate who has taken part in the initiation of the proceed- 
ings to take mere cognizance of the Criminal case. 
iWalmsley and Suhrawardy^ //.) INID. OZIULLAH v, 
BENI MadHAB ChOUDHARY. 71 I. O. 239 = 

50 Cal. 135 = 36 C. L. J, 180 = 26 C. W.N. 878= 
24 Or. L. J. Ill = A. I. E. 1922 Cal. 298. 
— S. 196— Objection. 

' S tage. 

Any objection on ground of defect in granting sanc- 
tion ought to be taken as early as possible. (Odgers and 
Wallace, /J.) N. P. NaRAYANA MENON, In re. 

77 I. 0. 481 = 25 Cr. L. J. 401 = 
A. I. B. 1925 Mad. 106. 
— S. 196 -Proper complaint. 

Speech not set out or deposed to, 

A complaint was filed under Penal Code, S. 124-A but 
no original or translation of alleged speech was attach- 
ed to it. Sanction of > the Local’ Government required 
under S. 196, Cr. P. Code, was attached. Although in 
the sanction order attached to the complaint a shoit 
abstract of the w’ords used was given , it was not men- 
tioned by the complainant in his statement. 

Held, that there was no proper complaint and the 
Magistrate did not direct his mind to question of pre- 
sence or absence of proper complaint. {Dalip Singh, 
J.) Ram Chand v. Emperor. 120 1. 0. 10 = 
30 Cr. L. J. 1129 = A. I. B. 1929 Lab. 284. 
— S. 196— Validity of conviction— S. 237. 

Conviction for offence proved — .S’. 237 mtist be 

read subject to S, 196. 

The provisions of the Cr. P. Code, allowing the Court 
to frame a charge of the offence it finds to be proved, 
to alter the charge or to convict of an offence of which a 
charge has not actually been framed, e. g., S. 237, must 
be read subject to the provisions of S. 196. That is, 
those powers can be exercised, in respect of offences 
falling within S. 196, when a prosecution for the offence 
of which it is proposed to charge or to convict the 
accused has been duly authorized under that section and 
cannot be exercised when the prosecution has not been 
so authorized. When on a prosecution instituted on an 
order directing prosecution for offence under S. 121- A, 
.stating details the Court jfinds that the facts proved do 
not constitute the offence of conspiring to wage war 
punishable under S. 121- A, but that they do constitute 
an offence punishable under another section comprised 
in Chap. 6 of the said Code, the Court is not competent 
to take cognizance of such other offence and to convict 
the accused persons thereof. {Carr and Duckworth, 
jj,) U nyan Nein Da V, King-Emperor. 

97 I. 0. 51=4 Bang. 131 = 27 Or. L. J. 1075= 
7 A. I. Or. B. 70 = A. I. B. 19i26 Bang. 169. 
Conviction — Different offence — Bad, 

An order for prosecution having been ordered for an, 
offence, the Courts have no jurisdiction at all to take 
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cognizance of another offence. An authority to prose- 
cute for a definite offence could not be any authority for 
a prosecution for an offence which quite clearly could 
not be within the terms of the order. (2 Bur. L. J. 
196 ; 44 M. L. J. 166, Dist. ; 37 C. 467, 489, et seq. 
Ref. {Brown. /.) U Pathada, U PaDUMA AND 
U Nandiya V, Emperor. 841.0.245= 

3 Bur. L. J. 178 = 26 Or. L. J. 245= 
A. I. B. 1924 Bang. 371. 

— S. 196 A— Applicability. 

The consent of Local Government under S. 196-A 

is necessary in the case of persons who are not parties 
to the proceedings w'hen they may have conspired with 
the parties to commit an offence mentioned in sub- 
S. (1), S. 195 which applies merely to the parties to the 
proceeding. {Jai Lai, /.) BiSHAMBHAR DaS v. Em- 
PEROR. 1929 Or. 0. 417 = A. I. B. 1929 Lab. 786. 

'Complaint vague as to conspiracy 

Where the complaint does not disclose a charge of 
criminal conspiracy punishable under S. 120 (B), Cr. 
P. Code, but merely uses vaguely such terms as “ con- 
spire” and “conspiracy” no sanction of Government is 
required under S. 196-A, Cr. P. Code. {Madhavan 
N air ami Reilly, JJ.) NUNE PaNAKALU v. SUBBA 
RaO. 62 Mad. 695 = 30 M. L. W. 624= 

11 A. I. Or. B. 556 = 30 Or. L. J. 191 = 
1928 M. W. N. 801= 1 M. Or. 0. 328 = 
113 I. 0. 626= A. I. B. 1928 Mad. 1168 = 
67 M. L. J. 331. 

-“Accused not a party to any proceeding. 

No Court should take cognizance of an offence punish- 
able under S. 120- B, I. P, C., and committed by a 
person w'ho is not a party to any proceedings, without 
the consent of the Local Government if the case is one 
under the second sub- Section of S. 196 A, and, in res- 
pect of charge filing within the purview of sub-S. (1) 
of S. 196-A without a complaint by the Governor- 
General in Council or the Local Government. {Robin- 
son, C. J. and Godfrey, J.) ABDUL RaHMAN v. 
Emperor. 89 I. 0. 306 = 26 Or. L. J. 1329 = 

3 Bang. 95= A. I. E. 1926 Bang, 296. 

Proidso. 

A charge falling under the first sub-section of 3.196- A 
cannot be taken cognizance of without a complaint 
by the Governor-General in Council or of the Local 
Government even in respect of a person who was a 
party to a proceeding. {Robinson, C. J. and Godfrey 
J.) ABDUL Rahman v. Emperor. ’ 

89 I. 0. 305 = 26 Or, L. J 1329 = 3 Bang, 96 = 
A. 1. B. 1925 Bang. 296. 

Abetment. 


■3. 196-A, Cr. P. Code, applies only to a prosecution 
foi conspiracy punishable under S, 120-B of the Penal 
Code, and not for abetment by conspiracy punishable 
under S. 109 of the Penal Code, (^Robinson, C. J, and 
Godfrey, /.) ABDUL RAHMaN v. EMPEROR. 

89 L 0. 305=26 Or. L. J. 1329 = 3 Bang. 95= 
A. 1. B. 1926 Bang. 296, 

No sanction is necessary if S, 195 (3) applies. 

Under the proviso of S. 196-A of the Code of Crimi- 
nal Procedure, a sanction under that section for prosecu- 
tion for criminal conspiracy to commit a non-cognizable 
offence is not necessary where the provisions of sub-S. 3 
of 3. 195 are applicable. {Newbovld and SuAranvardy 
JJ,) Kali Singh v . Emperor, 76 1, o. 633= 
50 Oal. 461 = 24 Or. L. J. 949= 
« A ^ A. I. B. 1924 Oal. 63. 

— S. 196-A— Forgery. 

““ O bject of eonspiracy . . 

^ If the object of the conspiracy is to commit forgery 
there cap be no. proseci^tioh ; for such a criminal 
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piracy \Nithout the sanction of the Local Goveinment 
under S. 196-A of the Code. If cheating is carried out 
by means of forgery, it does not follow that the provi- 
sions of S. 196-A would apply. {Dalai, J, C.) BlSH- 
ambhur Nath Tandon v. Emperor. 

2 O. W. N. 760 = 26 Or. L. J. 1602 = 90 I. 0. 706= 
A. I. R. 1926 Oudli 161. 

— S. 196-A— Sanction. 

In the form of cmsent. 

Under S. 196-A. Cl. (2) it is only the existence of an 
order by Local Government consenting to the initiation 
of proceedings that is necessary to enable a Couitto 
assume iunsdiction. {Mukerji and Roy,, //.) ALI 
Mia V, Emperor. 54 Cal. 155= 101 1. C. 694= 
28 Or. L. J. 466=8 A. I. Or. R. 62= 
A. I. R. 1927 Oal. 296. 

S. 196-A— Trial without sanction. 

Some charges requiring sanction and some not, 

A Magistrate held trial of the accused on charges 
which did not require sanction along with Such as were 
not cognizable without sanction under S. 196-A and 
convicted him although the necessary sanction had not 
been accorded. In his explanation the Magistrate sug- 
gested that the convictions against the accused under 
those sections only for which no sanction was required 
might be maintained and that the sentences passed on 
them may be tieated as having been passed under 
those sections only. 

Held,, that, as the two charges could not thus be se- 
parated, the trial was vitiated. (Mnker/i, /.) NlBA- 
ran Chandra bhattacharyaz/. Emperor. 

1261 C. 272 = 57 0.99 = 31 Or. Ii.J. 995 = 
S3 0. W. N. 834= 1929 Or. O. 409= 
A.I.R. 1929 Oal. 754. 

■ Validity — Sanction — Necessity — Test. 

If the facts disclosed on the evidence show a prima 
facie case only under S. 120 B, I. P. C., then the whole 
proceedings will be void ab initio having regard to the 
provisions of S. 196-A, Cr. P. Code, if the consent of the 
Local Government is not previously obtained. But if 
the facts disclosed show a prima facie case under S. 109, 
I. P. C., the proceedings are competent without such 
consent. It makes no difference that the summons to 
the accused was under the wrong section. The whole 
test is hot under what sections the accused are summon 
ed but whether the proceedings are competent or not. 
The accused w^as summoned under S. 120-B and charge 
was framed under that section. No previous consent of 
the Local Government was obtained. The facts dis- 
closed an offence under S. 109. 

Held,, that the charge could be altered to one under 
S. 109. {Greaves and Dieval, //.) (SHEIKH) BiROO 
SaRDAR V. Y. C. Ariff. 84 I. O. 446= 

26 Or. L. J. 302 = A. I. R. 1925 Cal. 679. 
Where a Court holds a trial of an offence re- 
quiring sanction of the Local Govern nxent, the trial is 
without jurisdiction and the proceedings cannot be vali- 
dated by subsequently adding charges which require no 
.sanction. {Robinson ^ C, J, and Godfrey, J.) ABDUL 
Rahman v. Emperor 89 I. 0. 306= 

26 1329 = 3 Rang. 96= A.I.R. 1925 Rang. 296. 

— S. 197— Abuse of power. 

Immunity — Limi ts, 

A prosecution for an offence arising out of an abuse 
of official position by an act not purporting to be official 
does not require sanction. A liquidator who appro- 
priates to himself money coming into his custody as 
liquidator cannot be said even to purport to act in the 
•discharge of his duty.’ 31 Bora. L. R. 789 ; 30 Bom. 
L. R. 1018 ; (1916) 1 M. W. N. 384 ; 50 M. 754, Foil.; 
52 M 602 Ref. to.) {Mirza and Broomfield, JJI) 
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Emperor Gulabmiya. 32 Bom. L. R. 1134= 
1930 Cr. C. 1023= A.I.R. 1930 Bojn. 487. 

1 mm unity — Li mi ts. 

The privilege of immunity from prosecution without 
sanction only extends to acts which can be shown to be 
in discharge of official duty, or fairly purporting to be in 
such discharge. An offence arising out of abuse of 
official position by an act not purporting to be official, 
does not necessitate sanction under S. 197. (1916) 1 M. 
W.N. 384, Foil; 2 Bom. 481, Disappr. {Jackson, J.y 
Raje Rao v. T Ramaswamy. 50 Mad. 754= 
38 M. L. T. 338 = 25 M. L. W. 608 = 
1927 M. W. N. 423=102 I. 0. 347 = 28 Cr.L.J. 539 = 
8 A. I. Or. R. 170 = A. I. R. 1927 Mad. 566 = 
52 M. L. J. 647. 

-S. 197— ApplicabiUty. 

Act done in the course of official duty. 

Section 197 (1) should be construed as widely as it is 
framed ; and if it is found that the Judge, Magistrate,, 
or a public servant has committed the act at a time 
when he was doing (or purporting to do) an official 
duty, this will be sufficient to attract the provisions of 
the section. A village Magistrate sent his talayari to- 
fetch the complainant and told him that ‘ for not ap- 
pearing when summons was sent, he sentenced him to* 
impribonment in the chavadi” and confined him in his 
chavadi. The complainant charged the Magistrate of 
wrongful confinement. 

Held, that sanction under S. 197 was necessary for 
prosecuting the Magistrate. 17 Cr.L.J. 394, Appr.; 25 
Mad. 15; A.I,R. 1929 Mad. 172, not Appr.; 9 Mad. 
439, Dist. {Waller and Anantha Krishna Ayyar,. 
//,) (Jangaraju V , Venki. 52 Mad. 602= 

1929 M.W.N. 387 = 2 M.Or.0. 138= 30 M.L.W. 116 = 
30 Or. L. J. 864= 1181.0. 102=1929 Or. 0. 140= 
A. I. R. 1929 Mad. 659 = 57 M. L. J. 31. 
— S. 197— Oontents of sanction. 

■ P erson and place. 

Not only the sanction of the Local Government is- 
necessary, but the Local Government has to determine- 
the person by whom and the manner in which the prose- 
cution is to be conducted and may specifiy the Court 
before which the trial is to be conducted. {Dalai, J.y 
Bhairon Prasad v. Emperor. 9 I 1 .R.A. Or. 140= 
10 A. I. Or. R. 450 = 113 1. 0. 78=61 All. 377= 
SO Or. L. J. 62= 1929 A. L. J. 57= 
A. I. R. 1928 All. 756. 

Specification of offence. 

In granting a sanction Government reed not specify 
the offences with the same degree of precision as in a 
charge. Where, throughout the question is only of a 
single offence, which is otherwise properly described and 
specified, the sanction is not Dad merely because mistake 
has been committed, in specifying the date of offence 
by one day. ISC.W.N. 1062, Rel. on. {Crump and" 
Madgavkar, //.) EMPEROR v. JEHANCIR ARDESHIR. 

8 A. I. Or. R. 324 =29 Bom. L. R, 996= 
28 Or. L. J. 1012= 106 I. 0. 100 = 
A. I. R. 1927 Bom. 501. 
— S. 197— Excise Inspector. 

Sanction is not necessary for the prosecution for 

receiving bribe of an Excise Inspector as he is remov- 
able from his office by the Excise Commissioner. {Dalat 
and Boys, //.) JALALUDDIN v. EMPEROR. 

48 All. 264 = 24 A. L. J. 230 = 27 Or. L, .T.846= 
7 L.R.A.Or. 41 = 921.0. 867=A.I.R. 1926 AU. 271. 
— S, 197 — ^Illegal acts 

— protected. 

Where an act is done by a public servant which is 
ill^al and there is no justification for it, it cannot be 
said to have been committed under colour or in excess*- 
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of the duty or authority as public servant and the 
offence can be tried by a Magistrate without sanction of 
the Government under S. 197. A.I.R.-1928 Bom. 352 
(F.B.). Foil.; A.I.R. 1927 Bom. 432, Dist.; 17 Cr.LJ. 
394, Ref. {Paikar and Baker ^ JJ.) HaNMANT 
Shrinivas 2/. Emperor. 122 1. C. 118 = 

31 Or. L. J. 353-31 Bom. L. R. 789 = 
1929 Or. 0. 322= A. I. R. 1929 Bom. 375. 
■— S. 197 — Judge. 

Village Courr executing decree by distraint is 

Court and the Village Munsif if he himself distrained, 
is Judge so as to attract provisions of S. 197, Cr. P. 
Code. (^Jackson, J.') SUBBA Naidu v. EMPEROR. 
115 I. 0. 53= 1929 M. W. N. 67 =29 M. L. W. 579 = 
2 M. Cr. 0. 59 = 30 Cr.Ii.J. 402 = 12 A.I.Or R. 370= 
A. I. R. 1929 Mad. 256 = 56 M. L._J. 600. 

When a president of a Union Board accepts or 

rejects nomination paper under R. 1 for the conduct of 
election of members of Taluk and Union Boards, he is 
giving a definitive judicial decision in a legal proceeding 
and is therefore, a Judge who cannot be proceeded 
against without sanction as required by S. 197. A.I.R. 
1923 Mad. 475, Rel. on. {Reilly, /.) ABHOY Naidu 
V, Kanniappa Chettiar. 114I.C. 817 = 

30 Cr. L. J. 365 = 2 M. Cr. 0. 143= 
A. I. R. 1929 Mad. 175. 

— S. 197~Local "bodies. 

Action under the authority of. 

R was a Municipal Commissioner as well as the Hono- 
rary Secretary of the Committee. A resolution tvas 
passed directing that R should conduct certain prosecu- 
tion against one K. During the trial R moved the 
Court for search warrant which turned out to be unne- 
cessary. As a result K lodged a complaint against R 
under S. 500, Penal Code. 

Held that R had filed the complaint under the autho- 
rity of the Municipal Committee and R acted in his 
capacity of a Municipal Commissioner when he a'^ked 
for a search warrant and whatever he did, he did as a 
public servant. His action regarding the search war- 
rant could not, therefore, be called in question unless 
and until the provisions of S. 197 were complied with. 
{Broadway, /.) MaHOMED RaFIQ v. EmPEROR. 

124 I. 0. 345 = 31 Or. L. J. 691 = 1930 Or. 0. 119 = 
31 P. L. R.479-A. I. R. 1930 Lah. 147. 

President of Unio?i Board. 

President of a Union Boaid is not a public servant 
being reraovablo under S. 44, Madras Local Boards Act 
and thus not entitled to protection under S. 197, Cr. P. 
Code {Reilly, /.) ABBOY NaIBU v. KaNNIAPP.^ 
Chettiar. 30 Or. L. J, 365 = 114 1.O. 817= 

2 M. Or.C. 143 = A. I. R. 1929 Mad. 175. 

A member of a Taluk Board is a public servant 

under S. 21, Penal Code, and cannot therefore be prDSe 
cuted without the sanction of the Government. {Cur- 
genven, J.) SIVASaNKARAN PILLAI v. EMPEROR, 

52 Mad. 446 = 28 M.L.W. 695 = 2 M. Or. 0. 49= 
113 1. 0. 462= 30 Or. Ii. J. 164 = 12 A. I.Or.R. 103= 
A. I. R. 1929 Mad. 8 = 56 M. L. J, 167. 

““Proceedings against member as such. 

A complaint was made to the District Magistrate 
against one B to the effect that he being a member of 
the Municipal Board acquired a share in a contract with 
the Board. Thereupon, the District .Magistrate imme- 
diately took cognizance and started an enquiry under Ss. 
190 and 202, Cr. P. Code. The account-books of B 
were taken possession of after a search of the house and 
examined under the order of the District Magistrate to 
discover w'hether the complaint as to his contract with 
the Municipality contrary to law was correct or not. No 
sanction of the Local Government was obtained. 
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Held, that the District Magistrate had no jurisdiction 
whatsoever to take cognizance as he had done. When the 
law has provided safeguards, there must be some reason 
for providing them and a Magistrate cannot be permitted 
to behave as if no safeguards had been provided by 
law. {Dalai, /.) BHAIRON PraSAD v. EMPEROR. 

9 L. R. A. Cr. 140= 10 A. I. Cr. R. 450 = 
1131. C. 78 = 51 All. 377 = 30 Cr. L. J. 62= 
1929 A. L. J. 57 = A. I. R. 1928 All. 756. 

'“Elected chairman of municipality. 

An elected chairman of a Municipality under the 
Bengal Municipal Act is a public servant within the 
meaning of S. 197, Cr. P- Code, who is not removable 
from his office save by or with the sanction of the 
Local Government. A.I.R 1925 Cal. 782, Dist. {C. C. 
Ghose and Gregory, //.) Ram NARayaN v. PAR- 
swanath Sen. 114 1. C. 785 = 32 C. W. N. 1036= 
66 Cal. 227 = 30 Cr.L.J. 348 = A. I. R. 1928 Cal. 516. 
Municipal Commissioner. 

Where a complaint was filed against a peison, a mem- 
ber of the Municipal Committee, alleging that he, had, 
by reason of his position as Municipal Commissioner,, 
and member of the Public Works Sub-Committee, exer- 
cised undue influence upon a sub-overseer, a servant 
of the Committee, and had stopped that sub-overseer' 
from purchasing bricks from a certain person and com- 
pelled him to give his assent to the purchase of the- 
accused's bricks, 

that as the complaint did not allege that the* 
accused obtained this advantage to himself by acting or 
purponing to act in the discharge of his official duty as 
a Municipal Commissioner or a member of the Sub- 
Committee, the case did not fall within the provisions, 
of S. 197 and that therefore sanction was not required 
for his prosecution. {Fforde and Addison, J 
Muhammad Ismail v. Crown, 

8Lah. 647=29 R.L.R. 69 = 29 Cr. L. J. 511 = 
109 I. 0. 239= A. I. R. 1928 Lah. 72. 

^ Although the Chairman of a Municipality is a 
public servant, if the offences alleged against him were 
not committed by him in the discharge of his official 
duties, no sanction of the Government under S. 197(1) 
is necessary for prosecuting him. . A. I, R. 1927 Mad. 
566, Foil. {Madhavan Nair and Reilly, JJ.') NUNE 
Panakalu V. R. Subba RaO- 

113 1.O. 625=1928 M. W. N. 801= 
1 . Or. 0. 328 = 62 Mad. 696 = 30 M. L. "W. 624 = 

11 A. I. Or. R. 656 = 30 Or. L J. 191 = 
A. I. R. 1928 Mad. 1158 = 67 M. L. J. 331. 

-Sanction of Government under S. 197, Cr. P., 

Code is necessary for the prosecution of the president of 
the panchayat Court. {Devadoss, /.) SUBBIAH t/ 
Mastan Sahib. 

108 I. 0. 66 = 29 Or. L. J. 324 = 9 A.I. Cr, R. 675 = 
1 M. Cr. 0. 7= A. I. R. 1928 M^d. 391. 
Chairman threatening voter. 

A President of the Municipal Council was charged 
with an offence of threatening a voter with injury to 
his property with intent to induce such voter to vote 
for any candidate or to abstain from voting. 

Held, that no sanction was necessary. .It cannot be- 
held that threatening the voter with injury could be- 
committed by the public servant only, or such an off- 
ence involves as one of its elements that it was commit- 
ted by a Chairman of a Municipality. { Jackson. ~ /.) 

Raja Rao v. Ramaswamv. 102 1. 0. 347= 

S8M*L.T. 338=26M.L.W.608«1927M.W.N. 423= 
28 Or.L, J. 639 = 8 A. I. Cr. R. 170 5*60 Mad. 764 
A. I. R. 1927 Mad< 566 =« 52 M. U J. 647. 
——The President of a Municipality is a public ser- 
vant within S, 197 Where- he is not removaHe except by 
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the Local Government. 33 I,C. 648. DLfaented from. 
{Carr, /.) EMPEROR U. MAUt^G GaLK, 

4 Rang. 128-27 Or. L.J. 1088-97 I. 0. 64 = 
A. I. R. 1926 Rang. 171. 

The banction of the Local Govern . em unuer 

S. 197 IS not necessary for the prosecution of the chair- 
man of a Union Committee of whom it cannot be said 
that he is not lemoveable fiom his office save by the 
Local Government. (IValmsley ajid Mukerjee, JJ^ 
Mohammad Yasin v. Emperor, 

88 L 0 602=52 Oal. 431 = 29 0. W. N. 650 = 
26 Or. L. J. 1178 = A. I. R. 1925 Cal. 782. 
A memlDer of District Board in U. P. legally ap- 
pointed by that board to be an officer for the purpose 
-of holding a sale by auction of an impounded Cattle 
under the provisions of S. 14 of the Cattle Trespass 
Act, l87l is a public servant who is not removable from 
his office save by or with the sanction of the Local 
Government, within S. 197. {Dalal^ J. C. and M^aztr 
Hassan, KING-EMPEROR v, KRISHNA KaNT. 

881. C. 517 = 28 0. O. 155 = 12 0. L. ^^^98 = 
2 O. W. N. 395 = 26 Or. L. J. 1157= 
A. I. R. 1925 Oudh 565. 
No sanction is necessary to prosecute a Munici- 
pal Secretary for any wrong done by the latter. 1 
Wier 243, Dist. ^Aidul Qadir, J.) KISHEN SlNGH 
V. Gikdhaki Lal. 69 I. C. 638= 

23 Or. L. J. 750 = A. I. R. 1924 Lab. 3X0. 
— S. 197— Mukhtiarkar 

It being the duty of Mukhtiarkar to keep his 

office compound in a sanitary condition, he fails in his 
duty as a Mukhtiarkar if he does not do so and his 
action purports to be in the discharge of his official duty. 
In a criminal complaint against him, sanction of Com- 
missioner is necessary. (1916) 1 M. W. N. 384 and 
A.I.R. 1929 Mad. 172, Dist.; 25 Mad. 15 Appl. {Ferci^ 
val, J.C. ami Wild, aJ.C,') KARACHI MUKICIPA 
UTY V. Mukhtiarkar of Karachi. 

123 I. 0. 701= 1930 Or. 0. 527 = 31 Or. L. J. 597— 

24 S. L. R. 385= A. I. R. 1930 Sind 144. 
— S. 197— Object. 

—The object of S. 197 is to guard against vexa- 
tious proceedings against oublic servants and to secure 
the well-considered opinion of a superior authority be- 
fore their prosecution. (Paikar and Baker, J/ ) 

Hanmant Shrinivas V, Emperor. 

31 Bom. L. R. 789 = 1929 Or. O. 322 = 
122 1.C. 118=310r.L.J. 363= A.I.R. 1929 Bom. 375. 
— S. 197— Organiser of Co-operative Societies and 
liq.uidator. 

An organizer of Co-operative Societies was 

appointed a liquidator of “M. Seed Society” by the 
Registrar. There was misappropriation of a certain 
sum of money by the liquidator. 

. Jdeld, that the posts of the organizer and that of the 
liquidator, being quite distinct, no sanction under 
S. 197 is required for the prosecution of the liquidator 
on a charge of misappropriation. {Mirza and Broom- 
field, //.) Emperor v, Gulabmiya. 

32 Bom. L. R. 1134= 1930 Or. 0. 1023 = 
A. I. B. 1930 Bom. 487. 

— S. 197— Polling Officer. 

-^Tohsildar acting as. 

Where a Tahsildar acting as a polling officer in con- 
nection with a municipal election committed an offence 
under S. 58, Msfdras District Municipalities Act, and 
was prosecuted, therefor, without previous sanction of 
the local Government, 

. Pfeldi that the person appointed to be a polling offi- 
cer, though he was a public servant was for the time 
being not acting or purporting to act in th^ discharge of 
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hib official duty, as buch and, therefore, S. 197 can have 
no application. KMadhavan Natr and Czirgenven, //.) 
Jagannadhaswami NAIDU V. Manikkam. 

51 Mad. 269 = 1 M. Or. O. 2=9 A. I, Or. R. 200= 
1061. C. 222=28 Or.L. J. 1038 = 27 M.L,W. 81= 
A. 1. R. 1928 Mad. 161 = 54 M. L. J. 570. 
— S. 197— Receiver. 

There is no provision of the law which requires 

leave or sanction of the Court before prosecuting a 
receiver appointed by a Court, for offences alleged to 
have been committed by acts in excess of his authority. 
46 Cal. 432, not Foil. {Paikar and Baker, //.) 
Khimchand Narottan Das, Jn re. 

52 Bom. 898=30 Bom. L. R. 1273=115 I. 0. 387= 
30 Or. L. J. 465 = A. I. R. 1928 Bom. 493. 
— S. 197— Revenue patil. 

a prosecution, under S. 420, 1.P.C., for cheat- 
ing Government, of a revenue patil, a previous sanc- 
tion from Local Government is necessary. {^Shah and 
Percival, //.) KaLU MaHADU v. EMPEROR. 

29 Bom. L.R. 707 = 102 1. 0. 342 = 28 Or. L.J. 634= 
8 A. I. Or. R. 161= A. I. R. 1927 Bom. 432. 
— S. 197— Sanction wben necessary. 

Explanation as to. 

The expression “ offence alleged to have been com- 
mitted by him while acting or purporting to act in 
discharge of his official duties ‘‘ implies something in 
nature of an official character attached to the act itself, 
that act being in fact done as an official act in puisuance 
of public office held by the public servant. Therefore, in 
order that S. 197 may be applicable to the complaint of 
the offence against a public servant it is essential that 
the criminal act constituting the offence should have been 
done as an official act or under the cloak of w'hat 
purported to be an official act. It is not enough that 
his capacity of public servant put him in position to do 
the alleged act. {^Pearson and Malhck, JJ.) AMA- 
NAT ALi V. Emperor. 33 O. W. N. 1068= 

1929 Or. 0. 360 = 1221. C. 627 = 
31 Or. L. J. 430= A. I. R. 1929 Cal. 724. 

Fabrication of record. 

Where a Judge fabricates an entire record, his act is 
such as can be done by a public servant only, i.e.. an 
essential ingredient of the act is that the author was a 
public servant ; and the alleged offence is committed by 
him “ purporting to act in the discharge of his official 
duly”. Sanction under S. 197 is, therefoie, necessary 
to proceed against him. 26 Cal. 852 ; 25 Mad. l5 ; 
(1916) M. W. N. 384 ; A. I. R. 1927 Mad. 566 Appr.; 
32 Mad. 255 and No. 310 of 1925, Dist.; 2 Bom. 481 and 
No. 291 of 1916, Rel, on.; (1920) 1 M. W. N. 7, Ref. ; 
9 Mad, 439 and A. I. R. 1927 Mad. 566, not Appr. 
{Curgerweiiy /.) SiVARAMAKRISHNA AWAR v. 
Seshappa Naidu. 62 Mad. 347 = 

29 M. L. W. 17 = 1929 M.W.N. 53 = 
i 2 M. Or. 0. 67 = 115 I. C. 248 = 30 Cr. L. J. 396 = 
A. I. R. 1929 Mad. 172= 66 M, L. J. 263. 
— S. 198— Abetment of Bigamy. 

Applicability. 

The charge of abetment of a marital offence referred 
to in S. 198 is not excluded from cognisance of Court 
without a complaint made by some person aggi'ieved by 
such abetment, though the principal offence requires 
such a complaint. {^Kanhaiya Lal^ J.) MUNIR v. 
King-EmperOR. 24 A. L. J. 166 = 

6 L. R. A. Cr. 209 = 27 Or. L. J. 101 = 
91 1. O. 533= A. I. R, 1926 AU. 189. 
— S. 198— Complaint. 

— A letter containing a charge of defamation 

addressed to the President of the First Class Bench of 
Magistrates with a request by the complainant that it 
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should be forwarded to the District Magistrate can be 
treated as a complaint by an aggrieved person. (Beasley, 
C, J*, Simdaram Chetty and Walsh, //.) LORES 
Seoueira V . Emperor. 1930 M. W. N . 866 (F. B.). 
— S. 198---Defamation. 

— ■ .person aggrieved — Test — Adopted son. 

The question whether complainant is a person 
aggrieved within the meaning of S. 198 must be deter- 
mined in each case on its own facts. The party 
aggrieved ” is not necessarily limited to the person 
directly defamed, but includes also other persons injured 
such as the husband and even the other relatives. 
Where the complaint was lodged by the adopted son 
with whom the person defamed, the adoptive mother 
was residing, 

Held, that the adopted son was a person '* aggrieved” 
within S. 198. 32 Cal. 425 ; A. I. R. 1924 Lah. 559 ; 
25 Bom. 151 (F. B.) ; 14 Mad. 379, Foil. (Kinkkede, 
A. /. C.) SURAJMAL z/. RAMNATH. 

28 Or. L. J. 996 = 105 I. 0. 820 = 
9 A. I. Or. B. 204= A. I. B. 1928 Nag. 58. 

— usband. 

Where a married woman is defamed by imputation 
of un chastity and the civil rights of the parties are not 
in question, her husband is a ‘person aggrieved ’ under 
S. l98 of the Code of Criminal Procedure and has the 
right to prefer a comnlaint of defamation. (Fenhata- 
subba Kao, /.) B. APPANNA v, P. AKKaNNa. 

85 I. 0. 361=26 Or. L. J. 521 = 
20 M. L. W. 921 = A. I B. 1926 Mad. 320= 
47 M. L. J. 746. 

In the case of defamation of a married woman 

her husband is a person aggrieved within the meaning of 
S. 198. 14 Mad. 379 ; 25 Bom. I5l (F. B.) ; 15 M. L. 
J. 224 ; 32 Cal. 425, Foil.; 22 P. R. (Cr.) 1884, Dist. 
i^Scott’Smith and Hardison, J/,) GURDIT SiNGH v. 
The CROWN. 84 I. 0. 646 = 5 Lah. 301 = 

26 Or. L. J. 342= A. I. B. 1924 Lah. 669. 

•Contents of complaint. 

No specific reference to every exhibit need be made 
in a complaint of defamation. (Odgers and Hughes, 
JJ.) K. Burke v, T. C. W. Skipp. 

81 1. O. 129 = 18 M. L. W. 718 = 
33 M. L. T. 168 = 1923 M. W. N. 913= 
25 Or. L. J. 641 = A. I. B. 1924 Mad. 340 = 
46 M. L. J. 764. 

— S. 198—Frocedure. 

Absence of complaint. 

Where in a case of defamation the Magistrate pro- 
ceeded without a complaint and without examining the 
complainant on oath issued process against the accused 
and the accused pointed out the irregularity to the 
•Court at the first opportunity but the objection was 
disallowed* 

* Held, that there was no acquiescence by the accused 
in the procedure followed and that the proceedings 
were vitiated by the irregularity. (Fandalai^ VO 

Golusu appalanarasiah V , Emperor. 

1930 Or. 0. 763=1930 M. W. N. 413= 
126 I. 0. 657 = 31 Or L. J. 869—1930 Or. 0. 763— 
A, I. B. 1930 Mad. 706. 
—S. 199- -Oontents of complaint. 

Absence in complaint oral or Written, that the 

accused’s purpose was to have illicit intercourse with 
her daughter or the statement as to puberty, is fatal to 
conviction under S. 498, Penal Code., (Spencer, J.) 
Arunachalam Chettv, In re: . 74 L 0. 042* 

33 M. L. T. 268 = 1923 M/ W.-N.. 876* 
24 Or. L. J. 837= A. L B. 1924 Mad,. 823* 
45M. 


OB. P. CODE (1898), S. 200— Applicability. 

— S. 199 — Interpretation. 

‘‘^Some person who had caref* 

The words of S. 199 do not imply that there 
should be any express delegation of trust by the husband 
to the person having care of the woman before the 
latter could be competent to file a valid complaint. It 
is sufficient if he had the care of the woman on the 
husband’s behalf during the latter’s absence. (Hennedy, 
J. C. and Raymond, A, /. C,') SaHIBRaI v, EMPEROR. 

27 Or. L. J. 414= 93 I. 0. 78 = 
A. I. B. 1926 Sind 159. 
— S. 199— Leave of the Court. 

When to be gra^iUd, 

Where it was found that the Magistrate had in bus 
mind that he must be satisfied that the nephew of the 
woman’s husband was the proper person to file a com- 
plaint in the absence of the husband, and he interrogated 
him on his point and satisfied himself that in the absence 
of the husband the nephew was competent to file 
criminal proceedings, Held, that leave was granted to 
the nephew under the section. (Kentiedy, J, C, a 7 id 
Kay7nond, A, J, C.') SaHIBRAI v. EmpeROR. 

93 I. 0. 78 = 27 Cr. L. J. 414= 
A. I. B. 1926 Sind 169. 

Form, 

The section does not require for a valid complaint 
that the leave of the Court must expressly be given to 
the complainant. (Ketinedy, J, C. and Raymond, 
A, J. c.) SAHIBRAI V. Emperor. 93 1. o. 78* 
27 Cr. L. J. 414= A. I. B. 1926 Sind 169. 
—Oh. 16 (Ss. 200 to 203)— Scope of — Procedure. 

The procedure which a Magistrate is required 

to adopt on a complaint being lodged before 
him is laid down by Ss. 200 to 203. S. 200 of 
the Code makes it incumbent on a Magistrate 
to examine the complainant forthwith at 
sufficient length to satisfy himself as to his veracity and 
as to any points on which the complaint is silent. If the 
result of such examination is that he finds no prifna facii 
reason to distrust the complaint, and he is satisfied that 
the facts alleged before him constitute a criminal offence, 
it is incumbent on him to issue process forthwith. If, on 
the other hand, he distrusts the complaint altogether or 
comes to the conclusion that no offence is made out, it 
is equally his duty to dismiss the complaint. It is only 
I in a case, where he distrusts the comprainanL, but his 
I distrust is not sufficiently strong to warrant him to act 
! upon it, that it is open to him to postpone the issue of 
process pending further inquiry as contemplated by 
S. 202. 14 Cal. 141, Rel on. (Rupchand Bilaram, 
A, J, c\) M. H, Crowder v, l. a. Morrison. 

94 1. 0. 903* 21 a L. B. 293 = 27 Cr, L. J. 711 = 
A. I. B. 1926 Sind 194, 

— S. 200— AppllcabiUty. 

Under the Calcutta Municipal Act any municipal, 

officer is a public servant and apart altogether from any 
express provisions, a complaint for demolition of struc- 
ture made by a buildings-surveyor of the Corporation 
is a complaint by a public servant in the discharge of 
his official duty and he need not be examined as to the 
complaint when lodging it. (Rankin, C, J. and Fatter^ 

sm, /.) Ram Gopal Goenka v Cori>oration 
OF Calcutta. 1980 Cr. C. 222-60 C. L.X 627= 
124 1. C. 488 = 31 Or.L.J'.eTO** AXB. 1930 Oal. 222. 

: Provisions of S. 533, Calcutta Municipal Act, 

must be taken to be subject to the provisions of S. 200 
iR), Cr. P. .Code, and a Mnuicipal Magistrate is 
bound to examine the compla|jaant before recording , 
conviction of a person unde»iS* -291 (2), Calcutta Muni- 
.'cioal Act. (C. C, (phase and SrH^ry^ //.)^ AMBICA 
.Prasal Das Corporation of Caec^j^xta^, 


Cr. D.— 27 
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OR. P. CODE (1898), S. 200— Complaint l)y Police. 

114 1. 0. 82=48 C. L. J. 190=32 C. W. N. 1091 = 
30 Cr. L. J. 231 = 12 A. I. Or. R. 204= 
A. I. R. 1928 Cal. 483. 
— S. 200— Complaint ’by police. 

Exaniiriation — Necessity, 

A complaint was lodged with the police with regard to 
an alleged offence under S. 379, I. P, C, An investiga- 
tion was made and the police reported that the charge 
against the accused appeared to be false and that the 
complaint was under S. 379 on the ground that the 
complainant had some sort of grudge against the accused. 
On receipt of this report the Magistrate made an endor- 
sement thereon, “ False under S. 379. Action should 
betaken, under S. 211, I. P. C.” As a result a com- 
plaint was ultimately lodged by the police with the 
Magistrate. 

Beld^ that in lodging the complaint the police were 
purporting to act as police officers in the course of their 
duty even assuming that the duty which police officer in 
this case had taken upon himself to perform was not a 
duty which he was bound to perform within S. 200 (a-a); 
1 P. L. T. 446, Dist. /.) LaLBIHARI Singh 

Emperor. 120 1. C. 297=10 P. L. T. 601= 
1929 Cr. 0. 274 = 31 Or.Ii. Z, 55= 
A. I. R. 1929 Pat. 514. 

Section 190. 

By virtue of S, 190 (1) (b) and S. 200 (a-a) Magis- 
trates mentioned in S. 190 are entitled to take cogni- 
zance of even non- cognizable offences upon a report 
made in writing by a Police Officer without examining 
the officer upon oath. A. I. R. 1926 Mad. 865 (F. B.) 
Foil. iDalal, /.) PRAG DUTT TiWARI t/. EmperOR. 

Ill I. 0. 858 = 29 Or. L J, 938 = 
10 L. R. A. Or. 19 = 1929 A. L. J. 68= 
51 All. 382 = 11 A. I. Or. R. 152= 
A. I. R. 1928 All. 765. 

^The report of police officer mentioned in S. 190 

(1) (b) is not confined to a report of a cognizable 
offence. It includes even the police report in a non- 
cognizable case. His examination on oath is not neces- 
sary. A. I. R. 1925 Mad. 672, Overruled. {Couits- 
Trotter, C, /., Spencer and Krishnan, //.) PUBLIC 
PROSECUTOR V. RATNAVELU CHETTY. 

96 I. 0.983 = 49 Mad. 525 = 27 Or. L. J. 1031 = 
1927 M. W. N. 43 = 25 M. L. W. 248 = 
38 M. L.T. 177= A. I. R. 1926 Mad. 865= 
62 M. L. J. 210 (F. B.). 
— S. 200— Cross complaints. 

No rule as to which should proceed first. 

The question as to which of the counter cases should 
proceed first or whether both of them should proceed 
simultaneously and contemporaneously is one which has 
to be decided according to circumstances in particular 
case. No absolute rule of law can be laid down that a 
particular course must be adopted. A. I. R. 1925 Cal. 
1260, Ref. 

There was a collision between the parties which result- 
ed in the petitioners filing a complaint before the 
Ma^strate against the opposite party under S.s. 147, 447 
352, etc., Penal Code, and the opposite party making 
a similar complaint against the petitioner for similar 
offehces. After recording the petitioner’s complaint the 
tr 3 dng Magistrate looked into the counter-case in which 
the information was ‘first lodged with the police and as 
he found that there were injuries on some persons of 
the opposite party he directed that the case of the oppo- 
site party should proceed and deferred passing any order 
on the petitioner’s complaint. 

Heidi that the Magistrate’s discretion in the case 
should' not be interfered with. {Suhrawardy and 
Grahanti //.) ’RAM' GOtAM SiNGH t/. SaRAT 


CR. P. CODE (1898), S 200— Powers of District- 

Magistrate. 

Chandra. 121 1. C. 414=49 C. L. J. 388 = 

31 Cr. L. J. 262= A. 1. R 1929 Cal. 281. 
— S. 200 — Failure to examine. 

No preTudice-- Irregularity. 

Non-examination of complainant before issuing sum- 
mons against the accused is an irregularity which does 
not vitiate tria^ in the absence of any prejudice to the 
accused. (^Mukerjt and Graham, //.) ANIL KRISTA 
Das V. Badam Sanker. 116 I. C. 722 = 

30 Cr L. J. 706 = A. I. R. 1929 Cal. 175^ 
Not an illegality. 

The use of the “ shall ” in S. 200 does not render an 
omission to examine a complainant an illegality as dis- 
tinguished from a mere irregularity. (30 Cal. 923 and 2 
P. R. 1912, Appr.) {Lumsden, J.) MEHR CHIRAGH 
Din V. The Crown. 76 1. C. 189= 

4 Lah. 359 = 25 Cr. L. J. 125= 
A. I. R. 1924 Lah. 258. 

Omission to examine a complainant under S. 200 

is a mere irreplarity and not an illegality. The only 
person prejudiced by such an omission is the complai- 
nant and not the accused. (Odgers and Wallace, J J.) 
Amb.ayara Goundan V. Pachamuthu Goundan. 

81 1.C. 218 = 19 M. L. W. 461 = 25 Cr. L. J. 730 = 
A. I. R. 1924 Mad. 687. 

Section 537 — Curable. 

Failure to examine the complainant is an error of 
procedure arid where it has caused no injury to appli- 
cant and no failure of justice, under S. 537 it is curable. 
{Fratt, J.) GOPl CHAND v. The CROWN. 

76 1. 0. 866 = 1 Rang. 517 = 25 Cr. L. J. 273 = 
A. I. R. 1924 Rang. 87. 
— S. 200— Inquiry before examination. 

Illegality. 

Direction for an enquiry before the complainant has 
been examined on oath is illegal. The law very pro- 
perly enjoins that the Court having jurisdiction must 
examine the complainant so as to think out for itself 
whether the complaint is true or false. Such a decision 
cannot be left by the Court to some other Court or 
police authority. {Dalai, J.) REKHA ChaMAR v. 
Emperor. 83 I. C. 736 = 5 L. R. A. Cr. 86 = 

I 26 Cr. L. J. 176= A. I, R. 1924 AU. 664.. 

— S. 200— Municipal servant. 

Complaint by — Procedure. 

Where the person who made the complaint was a con- 
servancy overseer and purported to act in the discharge 
of his official duties under the Calcutta Municipal Act 
Held, that he is a public servant within the meaning of 
S. 21, I. P. C. and that it was not necessary to examine 
him before issuing proce'^s. {Cuming^ J.) NaNDI v, 
THE CORPORATION OF CALCUTTA. 

34 0. W. N. 449= 1930 Cr. C. 1057— 
A I. R. 1930 Cal. 665.- 
— Complaint by — Procedure. 

As a Municipal Committee is empowered to delegate 
its authority of making complaint under S. 218(2), when 
such authority is delegated to a public servant by virtue 
of his office and not by name, he acts in his capacity as 
a public servant when making a complaint within the 
meaning of S. 200, proviso (a-a), Cr. P. Code and his 
personal attendance for examination is not necessary. 
{Staples, A. J. C.) NANHE v. MUNICIPAL COMMIT- 
TEE, JtjbBULPORE. 122 1. C. 258 = 1930 Or. 0. 89 = 
26 N. L. R. 194=12 NT. L. JT. 127= 

31 Cr. L. J. 382= A. I. R. 1980 Nag. 33., 
— S. 2b0— Powers of District Magistrate. 

7 The complaint was originaHy before a Deputy 

Magistrate. The Deputy Magistrate sent the case to^ 
the District Magistrate with a view to the District- 
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OR. P. CODE (1898), S 200— Powers of District 

Magistrate. 

Magistrate transferring it to another court. Instead of 
transferring it to another court the District Magistrate 
after examining the record came to the conclusion that 
the complaint was wholly without foundation and dis- 
missed it. Held, the order passed by him was not 
passed without jurisdiction, (JDaniels, y.) GOVIND 
Prasad v . Ram Das. 81 1.C. 43 = 5 L.R.A. Or. 70= 
25 Or. L. J. 555 = A. I. R. 1924 All. 666. 
— S, 200— Principle to be applied— S. 360. 

The principle underlying S. 360, cl. (i) should be 
made applicable on grounds of public policy to the sub- 
stance of the examination of the conplainant on oath, if 
the accuracy of the record of such examination is to be 
vouchsafed, particularly when it is to be utilized as a 
basis for a possible perjury in future ; for it w’ould be 
unsafe to use against a complainant what on the face 
of it purports to be only a substance and not the full 
version of his examination without some such sufficient 
and adequate safeguards as to its completeness and ac- 
curacy. {^Kinhkede, A. /. C7.) BHAGIRATAIBAI v. 
Emperor, 89 I. 0. 713=26 Or. L. J. 1401= 

A. I. R. 1926 Nag. 141. 
— S. 200 -Principle underlying. 

Ss, 200 and 203 merely lay down the elementary 

principle that before you decide against litigant you shall 
first hear him If, on the other hand, the Magistrate 
merely reads a complaint then proceeds to dismiss it 
without hearing what the complainant may have to say. 
then that may be said to be in general a denial of ele- 
mentary justice. {^Marien, and Coyajee, //.) PaMP- 
APPA BaLLALROO DESAI, In re, 

95 I O. 68=28 Bom. L. R. 490 = 
27 Or. Ii. J. 740 = A. I. R. 1926 Rom 284. 
— S. 200— Procedure. 

— Courses open. 

Under the laW four courses are open to the Magistrate 
on receipt of a complaint. He may either order an en- 
quiry under S. 202 or dismiss the complaint under S, 203 
or issue process under S. 204 or postpone the commence 
ment of the proceeding under S. 344. {Sukrawardy and 
Graham, //.) RaM GOLAM S(NGH v, SaRAT CHAN- 
DRA. 121 L O. 414 = 31 Or. L. J. 262 = 

49 0. L J, 388 = A. I. R. 1929 Cal. 281. 

When a Magi-^trate takes cognizance of a com 

plaint under S. 190 (1) {a) and examines the com 
plain ant under S. 200 and orders a police inquiry under 
S. 202, it is for him to pass the necessary order on the 
police report either under S. 203 or S, 204. His order 
directing the police to submit charge-sheet to some other 
Magistrate is without jurisdiction. (Pa ar/d Graham, 
//.) Basanta Kumar v , Khirode Chandra, 

64 Cal. 303= 8 A. I. Or. B. 238= 28 Or Ii. J. 677= 
102 1 0. 545= A. I. R, 1928 Oal. 24. 
— S. 200— TJu-verified complaint, 

• Cannot he acted upbit'^ExamincUion m oath 

necessary. 

As a written complaint is not verified nor iS it required 
by law to be verified it cannot by itself be used as a 
basis for prosecution for perjury. But the examination 
of the complainant nndeir S, 200 being taken on oath 
and signed by the complainant can be so used though it 
does not bear any certificate by the Magistrate that the 
same was read over to the complainant. The evident 
object of getting this Substance Of ;the examination of 
the complaint signed by him or her is to make use Of it 
in case of need, as against the complainatitls ’subse- 
quent deposition as a witness for starting against him, 
n need be a prosecution for perjury the ground 
that the two statements contradict each others 
“Nv 840, Rel: on. (ICinkhette, A, J, C.) BBAGlR!AT?toAI 


OR. P, CODE (1898), S. 202 — ^Examination of Com- 
plainant. 

V. Emperor. 26 Or. L. J. 1401= 89 1. C. 713= 
A. I. R. 1926 Nag. 341 

— S. 200— Vague complaint. * 

-Examination at length. 

When a complaint is in writing and is sufficiently 
clear, it would be a sufficient compliance of S. 200 if the 
Magistrate read it over to the complainant and the 
complainant on oath is asked to subscribe it. It is only 
when the written complaint is obscure or vague that the 
Magistrate is bound to examine the complainant at 
sufficient length foi the purpose of clearly ascertaining 
the allegation on which the complaint is made. 
(Kincatd,/, C. and Aston, A. J. MaHOMED v 
Mahomed Idris. 88 1, o. 189 = 26 Or. L. J. iioi = 
18 S. L. R. 274= A. I. R. 1925 Sind 328. 
— S. 201— Magistrate acting under two jurisdic- 
tions. 

Inspector General of Police, Bhopal, with the 

sanction of the Governor General in ^ Council lodged a 
complaint in the Court of a Magistrate having two 
jurisdictions, that of a Headquarters Magistrate and that 
of a Magistrate exercising jurisdiction over railway lands 
in Bhopal State. The complaint was against- the editor 
printer and publisher of an Urdu Weekly “Riyasat” fer 
publishing an article tending to excite disaffection to- 
wards the Chief of Bhopal State or his Government or 
Administration in Bhopal. The Magistrate was sub- 
ordinate to different High Courts in two different juris- 
dictions. The complainant applied for amplification of 
his complaint by the inclusion of Itarsi as one of the 
places of publication of the above offending article. 
The Magistrate passed the following order, “The result 
of this petition for amplification will be that the ' case 
will henceforward cease to be a railway case for State- 
administered areas if it was one and be transferred to 
my ordinary file of criminal cases of this Court. This be 
done.” After this order the accused objected that the 
Magistrate had no jurisdiction to hear the case as he 
had transferred a case from a Court subordinate to one 
High Court to another Court subordinate to the other 
High Court, which the Governor- General in Council 
could alone do by a notification in the Gazette of India, 
Held, that the trying Magistrate . in his capacity as 
the Railway Magistrate for Bhopal was incompetent to 
deal with the complgint of an offence oonmutteid at 
Itarsi but, in bis capacity as Headquarters Magistrate 
was competent to do sq, 

Held further, that as the ori^nal papers filed by the 
complainant contained material clearly amounting to an 
allegation of publication at Itarsi, the Railway Magistrate 
for Bhopal was no longer bound to dismiss the comnl^t 
in its entirety, he was entitled to return the complSnt 
for presentation to the Court that could try the offence 
committed at Itarsi and this was in effect what, he did, 
(Jackson, A, J.C A DlWAl^T, SlMGfl z/. EMPERipR.^ 

, 1930 Or. 0. 1101 = A. I- R. l?3q Nag„ 2^1, 

S. 20?, < 

Eresh cqrai^alnt. 

Inqtuiry when ordered 
No^ce to show cause, 

Obje^ and scope, 

Bjrocednre. 

, RevMpn. 

Sn^mmons. 

complainant 

^Por issuing process, . 


^ltedsthotk:dtfffedf that^i^eeedj^ idase* 
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OR. P. CODE (1898), S. 202— Examination of Com- 
plainant. 

in writing has been lodged it is the duty of a Magistrate 
to treat that as complaint and to take cognizance in- 
variably upon that and not upon any other source of in- 
formation permitted by S. 190. Section 200 and S. 202 
which impose upon tne Magistrate the duty of examining 
the complainant on oath are only applicable where the 
Magistrate proposes to take proceedings upon the in- 
formation supplied by the complainant. If he intends to 
issue process upon that basis then it is incumbent upon 
him to examine the complainant on oath, but not other- 
wise. 2 P. L. J. 657 : 41 I, C, 1002 Overruled, 
{Courtney Terrell^ C. y., Dkavle and James ^ JJ») 
Bharat Kishore v, judhistir. lo P. L. T. 779= 
so Or. L. J. 1056=119 I. O. 413=1929 Cr. 0. 341= 

A. I. B. 1929 Pat. 473 .F.B.). 

Omissim — Not an tile gal tty. 

Omission to examine a complainant on oath is not 
illegality but is merely an irregularity, in which case the 
Court has to see whether the accused by reason of the 
irregularity has been put to any substantial injustice. 
{Courtney Terrell C. y., Dhavle ami James ^ JJ») 
Bharat Kishore v . Judhistir. lo P. L. T 779 = 
SO Or. I.. J. 1056 = 119 1. C. 413 = 1929 Cr, 0. 341 = 

A. I.E. 1929 Pat. 473 (r.B.). 
— S. 202— Fresh complaint. 

— ’^ A pplicaUlity — Procedure under. 

If an accused is discharged and a fresh complaint is 
made for the same ojffence the Magistrate in dealing with 
such complaint is bound to proceed in manner laid down 
in S . 200 ei seq that is after examining the complaint, 
and if necessary after a preliminary enquiry or local in- 
vestigation to decide whether there is sufficient ground 
for proceeding. In coming to this decision he is bound 
to examine a proper disci etion, and a discretion impro- 
perly exercised would be a ground for interference by a 
Court of revision. 1 U. B.R. Cr.P. 19, Rel. on. {Brown^ 
y.) DHANA Reddy «/. Emperor. 8 Bang. 1= 
1930 Or. C 688=125 I. 0. 341=31 Cr. L. J. 824 = 
A. I. B. 1930 Rang. 166. 

■ N otice to accused. 

Where accused is discharged it is not necessary to give 
notice to him before a Magistrate takes cognizance of a 
fresh complaint of the same offence against him. {Browu^ 
J.) Dhana Reddy v. Emperor. 8 Rang 1 = 
1930 Or. C. 588 = 125 I. O. 341=31 Or. L. J. 824= 
A.I.R. 1930 Bang. 166. 
— S. 202— Inq.Tiiry when ordered. 

Sending a case to police for investigation is not 

desirable where h member of the police themselves is 
accused. {Pforde, y.) JAGINDAR SiNGH v. AGHa 
Sabdar ADI khan. 29 Or. L. J. 968 = 

111 I. 0. 878 = A. I. B, 1928 Lah. 88. 

A Magistrate is entitled after taking cognisance 

of a complaint to order a police investigation and to 
take that investigation into consideration when consider- 
ing under what sections the accused should be put on 
their trial. {Askwortk, y.) Naubat v, EmpeROR. 

8 3Cj. B. a. Cr. 11=28 Or. E. J. 140"= 99 1. O. 348 = 
7 A. I. Or. R. 130 = A. L B. 1927 AH. 136. 

T o ascertain truth, ' “ - ’ 

A Magistrate is empowered- tO hold ’ an eiiquFry into a 
complaint of an offence in ordOf , ' td ascertain -v^^hether 
there is sufficient foundation for it to isiSiie ' process 
aguinst the person or persons complained agslfnst under 
S. 202. {Broadway J.') GULABKHAN v. (?HULAM 
MD. khan. 8 L. L. J. 524= 27 P. E. B. 779= 
99 L 0.68= 28 Or. L. J. 26=7 A. i: B. 214= 

Hi: a ; A. X. B. 19fe7Iiah. 80. 

—Can^Migi. 

Police-officer should be handled 


OB. P. CODE (1898), S. 202— Kotlce to show cause. 

with the greatest care. In such cases the complainant 
should be given every facility to prove his allegations. 
{Venkatasubba Bao, y.) DEVASIKAMANI MUDALIAR 
V. Narayana PRaSad. 27 Or. L. J. 107= 

91 1. 0. 639 = A. I. B. 1926 Mad. 288. 
— S. 202— Notice to show cause. 

- — " Not illegal. 

What is ordinarily contemplated by S. 202, Cr. 
P. Code, is merely a preliminary examination of the 
complainant and his witnesses, or auch of them as a 
Magistrate deems fit to examine in the absence of the 
accused, but that section is not limited to an inquiry of 
that kind ; and if the Magistrate deems it desirable for 
the purpose of his inquiry to give the accused an 
opportunity of appearing before him and stating what he 
has to say about the accusation by issuing a notice to 
him, and even accepts and considers documentary evi- 
dence which the accused produces, he is not thereby 
committing an illegality, 6 Bora. L. R. 91, Foil , A.I.R. 
1927 Bom. 363, A.I.R. 1927 Mad 19 (F.B.), and 40 Cal. 
444, Ref. {Fawcett and Mtrza, JJl) VirBHaN BhaGaJI, 
In re. 62 Bom. 448 = SO Bom. L. B. 642= 

29 Or. X. J. 976=11 A. I. Or. B. 237= 
112 1. O. 63 = A. I. B. 1928 Bom. 290. 

, R xamination after. 

A Magistrate acts beyond the scope of S. 202 in exa- 
mining the accused before a prima facie case is made 
out. {Fforde, J.) JAGINDAR SlNGH v, AGHA SaFDAR 
ALI Khan. 29 Or. L. J, 958 = 111 I. 0. 878 = 

A. I. E. 1928 Lah. 88. 

Unusual. 

It IS a little incongruous to call on a person accused of 
an offence to show cause against process being issued 
against him when proceedings under S. 202, Cr. P. Code 
are in contemplation. {Broadway^ J.) MOTI Lal v. 
Emperor. 9 B. L. J. 508 = 29 Or. L. J, 39= 

106 I. 0, 455 = 9 A. I. Or. R. 328= 

/ 9 A. I. Or. B. 399 = A. L B. 1928 Lah. 97. 

— — — unfair. 

The procedure that when a complaint is put in and 
sworn to, the Ma^strate, without hearing the complai- 
nant’s case or his witnesses, should issue notice to the 
accused to appear and show cause against the issue of 
process, hear what the accused has to say, examine any 
witness he wishes to have examined and then <iecide 
whether the complaint shall be received or not, though 
not prohibited by the letter of S. 202, is clearly con- 
trary to the spirit of that section and to the general 
principles of the Code. It is a procedure most unfair to 
the accused. He is in effect compelled not only to state, 
but to substantiate his defence, before the prosecution 
has substantiated any case against him, and this is the 
exact opposite of the principle underlying the prescribed 
procedure. 37 Mad. 181, Foil. Also, the procedure is no 
less unfair to the prosecution. {Wallace, J.) VaRADA- 
RAJULU NAIDU V. KUPPUSWAMI NAIDU. 

99 I. O. 321 = 49 Mad. 926 = 28 Or. L. J. 113= 
7 A. I. Or. E. 273= A. I. E. 1927 Mad. 18 = 
61 M. L. J. 602, 

P rocedure is coruiemnable. 

The procedure of calling upon an accused person to 
render an explanation to enable the Magistrate to de- 
tide if he should issue process is condemnable. It is not 
fair to the accused that he should be called upon to 
state his defence before the prosecution have laid all 
thtdr cards on the table. Though there is no obligation 
on him either to appear or to render an explanation in 
the preliminary inquiry a refusal or failure on his. part 
to, attend in answer to a rule nisi issued by a Magistrate 
Is lik^y to prejudice the miqd of the Magistrate and ^ 
comphance therewith to expose him to serious risltis. 
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OE. P. CODE (1898), S. 202— Notice to show cause. 

21 C. W, N. 127 and A. I. R. 11923 Cal. 198, Rel. on. 
{^Rtipchand Bilaram^ A. J*C .) M. H. CHOWDER v, L. 
A. Morrison. 21 S, L. E. 293 = 27 Or. L. J. 711 = 
94 I. O. 903= A. I. E. 1926 Sind 194. 

— S. 202— Object and scope. 

'^'•Explanation as to. 

An enquiry or an investigation under S. 202 is de- 
signed to aSord the Magistrate an opportunity of either 
confirming or removing sach hesitation as he may feel 
in respect of issuing process against the accused. The 
nature of the enquiry varies with the circumstances of 
each case and it is certainly not contemplated that it 
should always be exhaustive. Frequently all that is 
required is the elucidation of some minor point or the 
summary determination of the sufficiency of the availa- 
ble evidence, but least of all is the enquiry — a prelimi- 
nary trial of the accused at which he is entitled to 
adduce his evidence before process can issue upon him. 
The degree of formality of the proceedings and the width 
and the depth of the enquiry is entirely in discretion of 
the Magistrate (so long at least as he confines himself to 
the simple question of issue of process or dismissal of 
the complaint). The provision is enabling and not obli- 
gatory. As soon as he has satisfied himself that pro- 
cess should issue its object is fulfilled and it is certainly 
not incumbent upon him or ordinarily expedient that 
he should practically enter upon a trial of the case. 
i_Macpherson, /.) PaRMANAND BRAHAMACHARJ 
V, Emperor. 116 1. 0. 46= 

10 P. L. T. 618 = 12 A. I. Or. E. 427= 
1930 Or. 0. 6=30 Or. L. J. 664= 
A. I. E. 1930 Pat. SO. 

— Sections 202 and 203, Cr. P. Code, are applica- 
ble only to complaints and a proceeding under S. I7l 
cannot be regarded a complaint within the meaning* of 
cl. (/5), sub-S. (1), S. 4 of the Code. {ShadiLal, C,J,) 
Hari Singh v, Jagta. ill I. C. 460 = 

29 p. L. E. 666 = 29 Or. L. J. 866 = 
11 A. I. Cr. E. 183= A. I. E. 1928 Lab. 694. 

It is perfectly open to a Magistrate who is asked 

to set in motion S.107 to avail himself of the help which 
is available to him under S. 202, when complaint of an 
offence of which he is authorized to take cognizance is 
made to him. Apart from S. 202 it is competent to a 
Magi.strate to refer the matter to the police, and the 
police are entitled to hold the investigation, and it it 
the duty of the complainant to assist in the investiga- 
tion, and so any statement made by the complainant 
during the investigation is absolutely privileged. 
[^Coutts-T rotter^ C. /. afid Viswanatha Sasiriy /.) 
Sanjivi REDDI V, kondageri Kondri Reddi. 
93 1. 0. 8 = 49 Mad. 315= 23 M. L. W. 327= 
A. I. E. 1926 Mad. 621 = 50 M. L. J. 460. 
^The enquiry contemplated by S.202 by the Magi- 
strate himself does not necessarily mean an enquiry by 
examining witnesses or by holding an investigation into 
the case. It is open to the Magistrate to investigate into 
the matter in order to ascertain the truth or falsity of 
the complaint in any way he thinks proper. The en- 
quiry contemplated by S. 202 is not limited to any 
particular form of enquiry. The Magistrate is at perfect 
liberty to look into the police records and if he is satisfi- 
ed that the complaint is groundless can dismiss the 
complaint. {^Kulwant /.) RaMAXJD LAhv. 

ALI HaSSAN. 83 1. 0. 689 =? 1924 P. H. 0. 0. 226 = 
26 Cr. L. X 129= A. I. E. 1924 Pat. 797. 
— fi. 202— Procedure. 

Cmrses open—JDetention in custody^N'oi power ^ 

Where a Magistrate receives a complaint, he should 
either himself examine one or more comphutidiS and 
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take action under S. 202, or if he is taking action on 
bis own knowledge he should transfer the proceedings 
completely to another Maj^strale so that Magistrate 
may proceed to enquiry or trial after recording the 
statement of the complainant. It is also open to him to 
make report to police who can take action under S.167, 
But so far as can be gathered from provisions of the 
Code, a Magistrate has not the powers of a police-officer 
to investigate and keep an accused person in custody 
for the purposes of such investigation ; custody can only 
follow where definite charge has been made and com- 
plainant has been examined. (JDalaly J.") ANAND 
BEHARI LaL V, EMPEROR. 11 L. E. A. Or. 33 = 
52 A. 467= 1930 Or. O. 371-126 I. 0. 266 = 
31 Or. L. J. 998 = 13 A. I. Or. E. 213 = 
1930 A. L. J. 635 = A. I. B. 1930 AIL 259. 

Personal knowledge. 

There is nothing which prohibits a person to whom 
a complaint is sent for enquiry under S. 202 from im- 
porting his own personal knowledge into it or examin- 
ing witnesses whom he knows to be able to throw light 
on the matter ; A. I. R. 1927 Mad. 19, Ref. (IVa/lacey 
J.) Nagi Reddy v. Emperor. 12Q 1.0. 69= 
30 Or. L. J. 1160=3 M. Or. 0. 18 = 
1930 Or. 0. 496= A. I. E. 1930 Mad. 443. 

■ — Police can only report. 

When a Magistrate has referred a complaint for in- 
vestigation under S. 202, the police are not entitled 
after investigation to send up the accused for trial under 
a charge-sheet as if they had taken cognizance of the 
case under their ordinary powers of investigation. The 
only action they can take is to make a report to the 
Magistrate ; A. I. R. 1928 Cal. 24, Foil. ; 8 Bom. L. 
R. 589, Dist.; (1911) 2 M. W. N. 74, Appl. {Mirm 
and Bakery //.) NURMAHOMED RaJMAHOMED v. 
Emperor. 117 I. o. 329=63 Born. 339= 

31 Bom. L. E. 84=30 Or. L. X 781= 
A. I.E. 1929 Bom. 72. 

' I nvesU gaiion by Magistrate and police. 

Where a Magistrate instead of either disposing of the 
case himself or referring it for investigation, partly 
investigated the matter himself and had it partly investi- 
gated by a police-officer and did not state in writing 
his reasons for referring the matter to the police- 
officer : 

Heldy that procedure adopted was not in accordance 
with the provisions of S. 202. {Ffordey y.) JaGINDAR 
Singh v, agha Safdar Ali Khan. 

Ill I. 0. 878 = 29 Cr. L, X 968^ 
A. I. E. 1928 Lab. 88. 

Complaint not a first information. 

Having once taken cognizance on a complaint, the 
Magistrate cannot act otherwise than under Ss. 200 to 
203. Cr. P. Code. He can direct the police to make 
an inquiry under S, 202, but he cannot direct the police 
to treat the complaint as first information, (Jwala 
Prasady /,) XJLFAT KHAN v, EmPEROR. 

106 I. 0. 333= 29 Or.L, J. 374= 10 A. I Or. E. 31 * 
A. 1. E. 1928 Pat. 369. 
-—-It is certainly not a correct procedure to defer 
the issue of process and order an enquiry without re- 
cording reasons. It is also as a rule undesirable that 
the enquirer should be prolonged by cross-examination 
and arguments inter partes y the reason being that if 
this is necessary it is obviously ac^is^le to follow the 
procedure of a trial and for.tliat purpose to issuo 
pro^ss at once. At the same time if a Magistrate 
having the duty of making an enquiry under S. 202 can 
make his enquiry more complete and can inform 
himself .of thus facts inpre ;|ullyi by having the accusei^ 
in theije is no rea^ ^thear in cominon 
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in law why the accased should not be called to the 
enquiiy. {Foster, /.) RaM SaraN SinGH v. MaHAM- 
mad Jan Khan. 89 l. C. 706==7P.L. T. 36= 

26 Cr. L. J. 1394:= A. I. R. 1926 Pat. 34u 

Accused — No Right to be present* 

The arjcused has no right to be present while a 
Magistrate is holding an enquiry - under S. 202. It may 
often be a matter of convenience both to allow the 
accused to be present and to allow any legal adviser to 
watch the proceedings. But the grant of such a con- 
cession is on the part of the Magistrate a mere act of 
grace and the accused has no innate right to it Pro- 
ceedings under S. 202 are not proceedings inter partes 
but they are instituted and conducted by the Magistrate 
in order that he may be able to satisfy himself whether 
there is or whether there is not any ground for issuing 
process, and it is not until process is issued that the 
matter becomes a case. It is, therefore, obviously 
irregular and most often extremely troublesome to 
allow legal advisers of persons against whom there is a 
complaint to cross-examine witnesses or to allow legal 
advisers of complainant to examine witnesses. {Kincaid^ 
/. C, and Kennedy, A. /. C.) ATMARaM UdhOWDAS 
V. TOPANDaS. 93 1. 0. 894 = 20 S. L. R. 4:3= 

27 Or. L. J. 4:94= A. I. R. 1926 Sind 188. 

— P resence of accused irregular — Further enquiry 

— Powers* 

Holding an enquiry under S. 202, Cr. P. Code, while 
the accused were before the Magistrate by pleader, though 
they had not been summoned, and their arguments were 
heard is a procedure highly condemnable. The Sessions 
Judge cannot when ordering a further enquiry in res- 
pect of a complaint which has been dealt with by the 
Magistrate under S.202, Cr.P.Code direct that the accus- 
ed be summoned. The revising officer may direct that by 
way of further inquiry he shall cause an investigation to 
be made, or if one has been made which he considers 
insufficient or unsatisfactory or if he considers that the 
complainant has not been sufficiently examined, may 
order that the complainant be recalled and his exami- 
nation continued. But a further inquiry cannot be 
ordered in any but one of these three cases. The inquiry 
is preliminary to the issue of process and the next step 
to take, if the inquiry as far as collection of materials 
is complete, is the issue of process. 15 Cal, 608, Foil. 
(Greaves and Duval, //.) BaCHOO Mia v. ANWAR 
Nabi. 84 1. 0. 449 = 26 Or. L. J. 305= 

30 0. W. N. 312= A. I. R. 1925 Cal. 576. 

Recording of evidence. 

Where th^ Magistrate, in an enquiry under S. 202 
did not record the statements of witnesses but he had 
before him the final report of the police a detailed 
account of the statements of the witnesses before the 
police and the witn^ses repeated the same statements 
before him, 

Held, that it cannot be asserted that there - has been 
an error of law since the Code makes no provision with 
regard to the manner in which, the evidence in an 
inquiry under S. 202 should be recorded. The case 
would be different had the deposition . of any witness 
deviated from the record of the. previous ‘statements. 
(Macpherson, /.) TlLAKDHARI SiNGH v* MiSRI 
Singh. 89 I. O. 386=8 Rat. L. Ri Gr, 77= 

26 Cr. L. J. 1346= A. L R. 1926 Rat. 584. 
— S, 202— -Revision. 

Inadequate enquiry. 

The High Court will not ordinarily interfere with 
the details of an enquiry or investigation under S.' ' 202 
and pf^icularly will not do so cm the grbund that it 
was inadequate;' {Macphersm, /.) PAtoANANB 
BRAHMACHARI ai'. EMPfeROR. tl€iT: 0.46 = 
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10 P. L. T. 618 = 12 A. 1. Cr. R. 427 = 
1930 Cr. C. 6 = 30 Cr. L. J. 554= 
A. 1. R. 1930 Rat 30. 

The practice of issuing a notice to show cause is 

unusual but does not justify interference in revision 
unless there is reason to believe that it has occasioned 
a miscarriage of justice. 6 Bom, L.R. 91, Rel. on; A.I. 
R. 1923 Cal, 198 and A. I.R. 1928 Lah. 88, Dist. 
(^Broadway, J.) MOTILA^ v. EmPEROR. 

9 L. L. J 608= 29 Cr. L. J. 39 = 
106 I.O. 455= 9 A. I, Cr. R. 328 = 
9 A. I. Cr. R. 399 = A. I. R. 1928 Lab. 97. 
' On refusal of Process — Notice unnecessary. 

There is nothing in the Code to make it necessary 
for a superior Court to give any notice to any person 
against whom a Magistrate has refused to issue piocess 
under S. 202, when proceedings are being taken to 
revise that order. Although one Magistrate may refuse 
to issue process another Magistrate may do so and pro- 
cess may thus be issued without the necessity of up- 
setting the order of the first Magistrate. The view 
that once any Magistrate has refused to issue process 
that gives such criminal immunity from all processes for 
ever, would be perverse. (Kennedy, J. C. and Tyabji, 
A. J. C.) L. A. MaRRISON V. H. M. CROWDER. 

27 Cr. L. J. 302= 92 1. C, 590 = 
A. I. R. 1926 Sind 198. 

— S. 202— Summons. 

-Complaint by public servant. 

Where a public servant acting in discharge of his 
duties makes a complaint .to the Magistrate under S. 211, 
Penal Code, it is open to the Magistrate to issue 
summons without any notice to accused if on reading 
the complaint he found sufficient ground for proceeding 
or to proceed under S. 202 for the purpose of ascer" 
taining the truth oi falsity of the complaint. (Maepher- 
son, J.) Parmanand Brahmachari V. Emperor. 

1161. C. 46 = 10 P. L. T. 618 = 
12 A. I. Cr. R. 427 = 1930 Cr. C. 6 = 
30 Cr. L. J. 654= A. I. R. 1930 Rat. 30. 
No reasons — irregularity. 

Per Graham, — Section 202 lequires that resons 
should be given when the issue of process is postponed. 
But the failure to do so would at most be an irregu- 
larity and would not justify the setting aside of an 
order for issue of search warrant. (Mukerji 'and 
Graham, //.) AjOY KRISHNA ?/. S. G. BOSE. 

49 C.L. J. 164=33 O. W. H. 369 = 116 I. C, 721 = 
30 Or. L. J. 705= A. I. R. 1929 Cal. 176. 

Ma.gistrate who receives a complaint may at his 

option either issue process at once, or he may make a 
preliminary enquiry under S , 202 and thereafter issue 
process. (Courtney Terrell. C. J. , and Dhavle, J.) 
HEM A Singh v. Emperor. 

9 Rat. 155 = 1929 Or.C. 372 = 126 I. 0. 146 = 
31 Or: L. J. 961= A.I.R. 1929 Pat. 644. 
-^Inquiry after process. 

If a Ma^strate asks the police to make an enquiry 
under S. l56(3) after he has issued process to the 
accused, his order is without jurisdiction and the police 
enquiry started under such an order is illegal. (1911) 
2 M. W. N. 74, Foil. 

But the mere fact that the Magistrate orders issue of 
process to complainant, Accused and prosecution wit- 
nesses, dcies not take aw’ay from him the power to direct 
tfid police , to enquire into the case. (Devadoss, /.) 
Vijayaraghavachariar V. Emperor^ 

114 I. C. 365=30 Cr. L. J. 826= 
1 M. Cr. C. 341^ A.LR. 1^28 Mad. 1268. 
At the stage marked by S. 202, nof:proper. < . 

Although allowing a proposed accused person' to 
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appear and to hear what he has to say while the pro- 
ceedings are at the stage contemplated by S. 202, might 
turn the scale and satisfy the Magistrate that there was 
no case for issuing process under S. 204 yet such a 
procedure is entirely unwarranted by the Code and the 
practice of summoning accused person at the stage 
marked by S. 202, has much greater dangers than safe- 
guards to the accused. {jOoidts T rotter^ C.J. Devadoss 
.and Wallace. //.) APPARAO MUDALIAR v. JaNaKI 
Ammal. 99 I- 0. 337=49 Mad. 918 = 

24 M. L. W. 613 = 28 Or. L. J. 129 = 
A. I. R. 1927 Mad. 19 CF.B.). 

Prior to report. 

Where a Magistrate distrusting the truth of a com- 
plaint, directed an investigation under S. 202, but 
instead of waiting for the report issued summons against 
the petitioner under S. 323, I. P. C. as he thought that 
the case could no longer be kept pending. 

Held, that the order was not regular and should be 
set aside, as the action of the Magistrate was not the 
result ot a pi oper exercise of judicial discretion on his 
part. {^Suhrawardy and Mukerji, JJ.) KRISHNA 
Bala Dasi v. Niroda Bala Dasi. 

41 0. L. J. 170 = A, I. R. 1925 Cal. 989. 

— S. 202 -Transfer. 

On receipt of report. 

Where on a reference under S. 202, Cr. P. Code, the 
Police sent a charge-sheet to the Referring Sub- 
Magistrate who accepted it and sent it up under S. 346, 
to the Sub-Divisional Magistrate as in his opinion the 
case vras a first class one, 

Held, thsit the Sub-Magistrate had jurisdiction to do 
so. (Wallace, J.) BALKRISHNA RePBIAR v. 
Emperor. 100 1. 0. 992 = 28 Or. L. J. 384 = 

7 A. I Or. R. 545= A. I. R. 1927 Mad, 591. 
^ Being dealt with for under S . 203. 

The provisions of S. 192 or S. 202, do not entitle a 
Magistrate after he has proceeded under the latter sec- 
tion to make an order under the provisions of the 
former section transferring the case. for the purpose of 
being dealt with under S. 203 or S. 204 without a fresh 
invetitigation as contemplated by S. 203, Cr. P, Code. 
(Sii/irawardy and Mukerjee, J /f) MaHABIR SINGH 
V. GiribaLA DaSSI. 87 I. 0. 526= 

29 0. W. N. 508 = 26 Or. L. J. 990 = 
A. I. R. 1925 Oal. 742. 

— S. 202— Miscellaneous. 

Opportunity to complainant * 

It is open to a Magistrate to hold a preliminary 
enquiry under S. 202, Cr. P. Code, but in holding such 
enquiry if evidence, which is opposed to the complai- 
nant's allegations, is brought before him, he should give 
-opportunity to the complainant to explain or to meet 
such evidence. (Devctdo^s, /.) MaCCARTHY v. LOKP 
Shannen. 106 I, 0. 464= 

29 Cr. L. J. 48 = 9 A. I, Or, R. 297 = 
1 M. Or. 0. 66= A. I. R. 1928 Mad. 136. 

Begi nni ng of enqui ry. 

Where a Magistrate directs under S. 202 an inquiry 
by another Magistrate or Police Officer or other 
person, he is doing so in the course of his own inquiry 
into the offence and his , inquiry therefore has already 
begun within the meaning of S. 346 of the Code, 
(Wallace, /,) BALKRISHNA REPPIAR v. EMPEROR. 

100 I, 0. 992=28 Or. L, J. 384 = 
7 A. I. Or. R. 545= A. J. R. 1927 Mad. 691. 
^Defence 7teed not be disclosed. 

There is no duty cast upon an accused person to dis- 
close his defence in the course of a preUnqinary enqmry, 
and no inference can be drawn against the accused for 
non -disclosure of his defence at that stage. (Sen, /.) 
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Kumar Prasad v, King-Emperor. 

102 1. O. 899 = 28 Cr. L. J. 611 = 

8 P. L. T. 656 = 8 A. I. Or. R. 297= 
A. I. R. 1927 Pat. 292 

— S. 203 — Applicability. 

Dismissal by Village Magistrate. 

A dismissal of a complaint by a Village Magistrate 
for default of appearance does not amount to a dis- 
missal of a complaint under S. 203 of the Cr. P. Code, 
as S. 203 has no application to proceedings before him, 
(Waller, /.) RaMA NAIPU v. VENKATASWAMI 
NaIDU. 101 I. 0. 891= 28 Or. L. J. 507= 

8 A. I. Or. R. 178 = A. L R, 1927 Mad. 695= 
53 M. L. J. 102. 

— S. 203— Complaint against Police. 

— Safeguards. 

When a complaint is made against a Police Officer it 
should be enquired into with care and every opportunity 
given to the complainant to prove his complaint. If the 
complaint is false the Magistrate has considerable 
power of granting compensation by inflicting a fine on 
the complainant and of prosecuting him for perjury. 
(Dalai, A, /. C.) BaLDA PaSI v. Vi. NaSIR ALI 
KHAN. 74 I. 0. 718 = 24 Or. L. J*. 814 = 

A. I. R, 1924 Oudb 174. 

— S. 203— Defamation. 

D ismissal without any evidence. 

Dismissal of a complaint for defamation by a Magis- 
trate under S. 203 without taking any evidence on the 
giound that Exception 8 to S. 499, Indian Penal Code, 
applied to the case is not justified. (Fawcett and 
Patkar', JJ,) DHONPU BaPU v. EmPEROR. 

102 1. 0. 511 = 29 Bom. L. R. 71.3= 

28 Or. L. J. 676 = 8 A. I. Or. R. 228 = 
A. I. R. 1927 Bom. 436. 

— S. 203— Dismissal. 

Mature. 

An order of discharge passed on withdrawal of the 
case by the Public Prosecutor does not amount to an 
acquittal. There is no difference in law in the case of a 
person dischaiged by a Magistrate on a consideration of 
the e^ride^lce tendered against him and of a person dis- 
chaiged at the instance of the Public Prosecutor under 
S. 494. (/ai Lai, /.) HATA v. EmpeROR, 

114 I. 0. 50 = 30 P. L. R. 68 = 30 Or. L. J. 233= 
12 A. L Or. R. 113 = A. I. R. 1929 Lab, 315. 
— S. 203— Dismissal of complaints, 

Effect, 

The effect of an order dismissing a complaint under 
S. 203 is to restore the case to the stage under S. 202 and 
the further inquiry directed should be taken up from 
that point. 4 P. L. J. 456 and 5 P. L. J. 47, Kef. to. 
(Jwala Prasad, /.) RaDHA PraSAD BHAGAT v. 
Emperor. 104 1. O. 633= 28 Or. L. J. 857 = 

9 P. L. T. 12=9 A. I, Or.R. 61= 
A. I. R. 1928 Pat. 12. 

— S. 203— False comi)latat. 

Prosecution for — Disposal necessary. 

Where a complaint is found to be false, it is impro- 
per, if not illegal, to prosecute the complainant before 
the complaint, in respect of which he was to be pro- 
secuted, was finally disposed of under S, 203, or other- 
wise. (Maepherson, /.) GOKHI MJAN v, MaHMAP 
DaEAPAR. 115 I. 0. Pi L- T. 77 = 

30 Or. L. Jt. 646*^1^4'^ L Or. R, 363= 

A.LR. 1929Pat. 92. 

— S. 203— Fresh complaint. 

,^^,^,,,-When and before whom,. ^ , 

Though no doubt, there,, no ab^lute bArto an* 
accused person being.pul; in peril of a fr,esh, 
resect of ;he same, offenqe in a case ,wher^ frfs. 
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trial has ended in an order of discharge, it is a well- 
recognised and salutary rule of law that a MaJjistrate of 
co-ordinate jurisdiction should not entertain a fresh 
complaint in respect of the same offence when it is 
based on facts which are known to the complainant and 
on evidence which was available when the trial was 
field. {Percival^ J, C. and Ru^chand Biiaram^ A. J. C.) 
Parsram Bhagwandas Emperor. 

115 I. 0. 309 = 30 Or. L. J. 444. 

If and 

A second complaint for an alleged offence is entertain- 
able by a Magistrate and is not absolutely necessary to 
get a previous order of dismissal under S. 203 set aside 
by a superior Court before lodging such complaint. It 
is entertainable even when the previous order of dis- 
missal is confirmed by superior Court in revision. 

But although a previous dismissal under S. 203 may 
not be legally a bar to the institution of a fresh com- 
plaint it is only in exceptional circumstances that a 
second complaint can be entertained where the j 

previous order was passed on an incomplete record or 
where the previous order was manifestly absurd or 
foolish. 10 P. R. 1911 and 36 Cal. 415, Rel. on ; 5 I. 
C. 991, not Foil. {Bhide^ /,) ALLAH DiTTA v, 
KaRam Bakhsh. 1930 Or. C. 923= 127 1. C. 15 = 
A. I. E. 1930 LsOi. 879. 

■ When and before whom. 

It is not open to a Magistrate to entertain a complaint 
when a similar complaint has been dismissed by another 
Magistrate of co-ordinate jurisdiction and the dismissal 
has not been set aside by higher authority. 23 Cal. 983; 
22 All. 106 ; 29 All. 7 ; 36 All. 129 ; A. I. R. 1922 
Sind 23 and A. I. R. 1928 Sind 49, Foil. (Jdlild, J. C. 
and Milne, A. J. C.) MT. TIRATHBAI v. Mt. SUGNI- 
BAI. 112 I. C. 681 = 23 S. L. E. 43= 

29 Or. L. J. 1097=11 A. I. Or. E. 366 = 
A. I. E. 1929 Sind 61. 

I f lies. 

Where a complaint is dismissed under S. 203 and 
the order dismissing the complaint is not set aside 
under S. 437, fresh complaint on the «aTne facts is not 
barred. 22 All. 106, not Foil: 36 All. 129 and 36 
All. 53, Foil. (^Daniels, J.') PURAN v. EMPEROR. 

92 I. 0. 896= 27 Or. I*. J. 383= 
7 L. E. A. Or. 89= A. I. B. 1926 All. 298. 
When and by whom. 

Where an accused person has been once discharged by 
a Magistrate under S. 203, the same case can be enquir- 
ed into by other Magistrate a^in. But the complainant 
is bound to inform the Magistrate before whom he 
makes a fresh complaint that his previous complaint 
was dismissed. {Macleod, CJ. and Crump, J.) MaHa- 
DEO LaXM.^ SaFARDEKER, In re. 87 I. 0. 627= 
26 Or. L. J. 991=27 Bom. L. E. 362= 
A. I. E. 1925 Bom. 258. 

•fVhen lies. 

On dismissal of complaint under S. 203 a new com- 
plaint on the same facts should not be entertained 
unless new facts, which could not, with reasonable 
diligence, have been brought forward in the previous 
proceedings, would be adduced or unless there was 
some manifest error or manifest miscarriage in the 
previous proceedings. (^Brown, J.) U. Shwe KYAW 
V. Ma Sein BROtN. 84 1. 0. 348=26 Or. L, J. 284= 
3 Bur. L. J. 228= A. I. E. 1926 Bang. 114. 
— S. 203— Further inquiry. 

'^ Summons to accused — Magistrate has jurisdiction 
to issue summons to accused. 

Apart from any order of the revisional Court for 
further enquiry a Magistrate has jurisdiction to issue 
summons against the accused person in spite of the fact 
that he has already dismissed the complaint under 
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S. 203. 36 Cal. 4l5, Foil (Adami and Wort, //.) 
Janakdhari Singh v . Emperor. 120 1, c. 632= 

8 Pat. 537 = 10 P. L. T. 725=1929 Or. 0. 353 = 
A. I. E. 1929 Pat. 469. 

— S. 203 — legality. 

Dismissal on previous police enquiry. 

Under the Cr. P. Code unless the Magistrate dis- 
misses complaint at once after perusing the complaint 
itself and t'he examination of the complainant made on 
oath, he is bound either to issue process against the ac- 
cused or else to hold an enquiry himseif under S. 202 
or direct an enquiry to be held under the section. 
When a Magistrate examines the complainant and then 
dismisses the complaint under S. 203 on the result of a 
previously made police enquiry, the order dismissing i& 
incorrect as there is no provision in the Code for this 
being done. {Baguley, J.) MauNG KO v. MaUNG 
Set. 1930 Cr. C. 656= 126 I. C. 634= 

31 Cr. Ii. J. 1064= A. I. E. 1930 Bang. 226. 

Opportunity to substantiate. 

A complaint was filed under S. 500, Penal Code. The 
Magistrate suo motu dismissed the complaint. 

Held, that the Magistrate was wrong in law in dis- 
missing the petition of complaint without giving an op- 
portunity to the complainant to substantiate the charge 
by adducing evidence. (Choizner and Gregory, //.) 
Mahimchandra w. A. h. Watson. 

56 Cal. 1280 = 115 I. C. 36=30 Cr. L. J. 407 = 
12 A. I. Or. E. 271= A. I. E. 1929 Cal. 191. 

A Magistrate sent a case for preliminary inquiry 

under S. 202 to a zaildar and on his report dismissed 
the application under S, 203, 

Held, that the Magistrate should not have dismissed 
the case upon the report of the zai-idar. (^Shadi Lai, y.) 
Mausa Neki V. MT. Mam Kaur. 

9 L. L. J. 648= 29 Cr. L. J. 267 = 
107 1. 0. 603=29 P. L. E. 271 = 
9 A. I. Cr. E. 453= A. I. E. 1928 Lah. 119. 
—The fact that besides the complainant other 
persons could complain against an accused is no ground 
for refusing to enquire into a complaint. (^Banerft, /.) 
BehaRI LaL V. GanGADIN. 97 I. 0. 368 = 

^ Cr. L. J. 1104= A I. E. 1927 All. 69. 
. — E xamination of complainaftts’— Witnesses essen- 

tial. 

A complaint cannot be dismissed without examining 
the witnesses of the complainant who are present in 
Court. A complainant should be given an opportunity 
of establishing the truth of his allegations by having 
the witnesses’ evidence tested by the Magistrate. 
(^Sanderson, C. J. and Choizner, J.) PUROSATTAM 
V. Ram Das. 86 I. C. 705 = 26 Cr. L. J. 561 = 

A. I. E. 1926 Cal. 1031. 
— S. 203— Powers of District Magistrate. 
A ppreciation of evidence. 

Where there are serious discrepancies existing in the 
evidence of the important eyewitnesses for the prosecu- 
tion it is perfectly within the trying Magistrate’s com- 
petence to disbelieve these witnesses and hold that there 
was no prima facie case as against the accused and the 
District Ma^strate has, therefore, no power under S. 436 
to interfere with the order of discharge which is based 
on a careful appreciation of the evidence on record- 
8 A. L. J. 45, Rel, {Subhedar, A. J. C.) BaGESHWAR 
V. Emperor. 122 1. C. 434= 31 Cr. L. J. 417= 
1930 Or. 0. 316= A. I. E. 1930 Nag. 108. 
— S. 203— Procedure. 

^-- H easons, 

Under S. 203, Cr. P. Code it is incumbent upon the 
Magistrate to record briefly his reason for dismissing the 
complaint. (^Ktdwant Sahay, /.) HarnANBAN DAS 
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OB. P. COBB (1898), S. 203— Procedure. 

V, ATUL Kumar Prasad. 90 I. o. 158= 

7 P. L. T. 481 = 26 Or. L. J. 1502= 
A. I. B. 1926 Pat. 57. 

— The Magistrate ought only to see whether the 

complainant has prima facie made out a true case. 
(^Adami, /.) CHHEDI UPADHYA v, KiNG-EmpEROR. 
721. 0.76 = 4 P. L. T. 703=1 Pat. L. B. Or. 50 = 
24 Or. L. J. 316 = A. I. B. 1924 Pat. 379. 
— S. 203— Bevision. 

— N otice in. 

Magistrate dismissed the complaint under S. 203 — In 
a revision against the order, the Sessions Judge, after 
notice to the accused and hearing them, ordered further 
enquiry. 

Held, that the accused persons have no locus standi 
in enquiries under Chap. 16, and the Sessions Judge’s 
action in issuing notice to the accused is improper, if not 
illegal. {.Wallace, /.) RaMaBHADPA ODAYAR v. 
Emperor. l M. Or. 0. 313 = 29 Or. L. J. 1059 = 
112 1. 0. 563= 11 A. I. Or. B. 379= 
A. I. B. 1928 Mad. 1198. 

— S. 203— Scope of power. 

Section 203 is not dependent on the provisions 

for the postponement of the issue of process, contained 
in S. 202. The use of the word “any” clearly implies 
that an investigation or enquiry under S. 202 may or 
may not be made. (.Bucknill and Boss, JJ.') DUKHI- 
RAM RaUT V. JaMUNA KUER. 86 I. 0. 985 = 

6 P.L.T. 727=26 Or. L. J. 921 = 
A. I. B. 1925 Pat. 704. 

— S. 204 — Arrest. 

In the middle of trial. 

A Magistrate is not bound under the Code at an> 
stage of the trial to stop the proceedings and to arrest any 
person against whom he thinks there exists a chance of 
getting a conviction and to start de novo the original 
trial. 16 N. L. R. 9 and 25 Mad 61, P.C. Explained. 
{.Baguley, J.) A. V. JOSEPH v. EmPEROR. 

86 I.O. 236 = 26 Or. L.J. 492=3 Bur. L.J. 265 = 
3 Bang. 11 = A.I.B. 1925 Bang. 122. 
— S. 204— Cost of process. 

--F or witnesses. 

In the case of non-cognizable warrant cases, neither 
the complainant nor the accused can be compelled to 
pay process fees for the production of witnesses although 
the complainant must, under S. 204 in the ordinary 
course of events, pay process-fees for the summoning of 
the accused. (.Doyle, J.) EmperOR v. MG.San 
Nyein. 4 Bur. L. J. 187 = 27 Or. Ii. J. 415 = 

93 I.C. 79 = A. I. B. 1926 Bang. 13. 

To secure accused's presence for judgment — Hot 

proper. 

It is nowhere laid down in the Code that the comp- 
lainant must file a process fee to enforce the attendance 
of the accused not on the date of trial nor on the date of 
arguments but on the date fixed for delivery of judgment. 

Where on the date fixed for delivery of judgment in a 
summons case the complainant was present but the ac- 
cused was absent and the Magistrate had ordered the 
complainant to file a process fee to secure the attend- 
ance of the accused, but the complainant did not file the 
process fee required, and the case was dismissed for 
default of prosecution and accused was acquitted. 

Held, that the order on the complainant to pay pro- 
cess fees was without jurisdiction and must be set aside. 
iWalsh, /.) BHIMMI V. PERSHADI, 87 I. O. 419 = 
23 A. L. or. 304= 26 Or. It. OT. 963= 
6 L. B. A, Or. 105= A. LB. 1926 AIL 392* 
— S. 204— Discretion. 

*■*" Competing complaints^ 

CR. D.— 28 


CB. P. CODE (1898), S. 204— LegaUty. 

When there are competing complaints it is manifestly 
within the discretion of the Magistrate on a considera- 
tion of the circumstances of the particular case to deter- 
mine in which he should issue process first and not less 
so when he has made an enquiry under S.' 202 in one of 
them which necessarily involves also consideration of the 
other. {.Macpherson, /.) PaRMANAND BraHMACHARI 
V. Emperor. 116 1. 0. 46 = 30 Or. L. J. 654= 
10 P. L.'T. 618 = 1930 Or. C. 6 = 
12 A. I. Or. B. 42Y= A. I. B. 1930 Pat. 30. 
— Cautio7i necessary. 

Except as otherwise provided by staftStfe^^anybody is 
entitled to prefer a complaint in a CrimfejfitrCourt, and 
in India, where the Grand Jury system does not exist 
as an additional shield to innocent persons against 
whom unfounded complaints are laid in a Criminal 
Court, it is specially necessary that caution and discre- 
tion should be used in issuing summonses. An accused 
person ought not to be dragged off to answer a charge 
merely because a complaint has been lodged against 
him. 

In determining whether process ought to issue, a 
M agistrate must proceed according to the provisions of 
the Code, and if, after carrying out the instructions 
therein contained, he is of opinion upon the materials 
before him that a prima facie case has been made out, 
he ought to issue process, and in such circumstances he 
is not entitled to refuse to issue process merely because 
he thinks that it is unlikely that the pioceedings will 
result in a conviction. 

In each case the Magistrate, in deciding whether pro- 
cess should issue, must exercise a judicial discretion 
having regard to the materials duly placed before him. 
(.Page and Mukerji, //,) 3UBAL CHANDRA v. AHA- 
dulla Sheikh. 96 1. 0. 388=63 Oal. 606= 

44 0. L. J. 114 = 27 Or. L. J. 788 = 
30 0. W. N. 546= A. I. B. 1926 Cal. 796. 
—•Prima facie case. 

In determining whether a Magistrate should exercise 
his criminal jurisdiction, he should apply his mind to 
see if there is prima facie evidence for the alleged 
offender to answer irrespective of what the motive of 
the complainant is. R.” v, Adamson, (1876) 1 Q. B. D. 
201 and 13 Bom. 590, Rel. on. (.Rupchand BUaramy 
A.J.C.) M. H. CROWDER v. L. A. MORRISON. 

94 1. C. 903 = 21 S. L. B. 293=27 Or. Ii. J. 711 = 
A. I. B. 1926 Sind 194. 

— S. 204— Legality. 

— — '~Drder for further enquiry — Process without 
additional evidence. J 

Complaint was dismissed under S. 203. OrdS: of 
dismissal was set a.side and further enquiry was ordered 
by the Sessions Judge, The Magistrate issued notice to 
the accused under S. 204 without any evidence being 
added to the evidence which he had already rejected. 

Held, that the action of the Magistrate may not be 
illegal but was very undersirable. The enquiry under 
Chap. 16, and that the notice issued under S. 204 ought 
to be cancelled. (.Wallace, J.) RamabHADRA Oda- 
YAR z'. Emperor. 112 1. 0. 663 = i M. Or. 0. 613 = 
29 Or. L. J. 1069 = 11 A. L Or. B- 379= 
A.L B. 1928 Mad. 1198. 

A complaint was dismissed, by the Sub-Divisional 

Magistrate. The Dista-ict Magistrate , ordered further 
inquiry of the matter in dispute on appeal. The Sub- 
Divisional Magistrate summoi^ > the accused without 
holding an inquiry under S. 20$. 

Held, that the order was premature. (.Jwala Prasad, 
J.) SiTARAM TEWAR^ *4^,. K AXISILIA. 

: MI9 L 6- A- 1. Or. B, 326= 

. .. 29 Or- L,L ^2 CPAit) 
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OE. P. CODE (1898). 

— S. 204— Piecemeal process. 

Not irregular. 

In a complaint case under S. 363, Penal Code, the 
Magistrate examined the complainant and issued a 
bailable warrant for one accused only who was the 
principal offender. On the date fixed for hearing, that 
warrant was found to have been returned with the re- 
port that the accused had disappeared with the girl. 
The Magistrate thereupon* ordered warrants to issue for 
the other three accused. 

//eld, that there was nothing irregular or illegal for 
a Magistrals to issue process piece- meal for the various 
accused pei%5|j»s. {Harrison, J.) ALAM v, EmPEROR. 

107 I. 0. 778 = 29 Or. L. J. 293= 

' lOA.I. Or.E. 10 = A. I. R. 1928 Lah. 541. 
— S. 204— Postponement. 

i*. 344. 

S. 344 is applicable to cases even before the issue of 
process under S. 204 and the Magistrate is entitled 
under S. 344, if there be reasonable cause for doing so, 
to postpone any enquiry or trial and to postpone the 
issue of process under S. 204 even if the ca--e be a war- 
rant case. K^Kulwant Sahay, J/) RAM SaPAN SiNGH 
V, Nikhad Naraln Singh, 88 1. 0. 603= 

6P.L. T.477 = 3 Pat.L.R.Or. 134 = 
26 Or. L. J. 1179= A. I. E. 1925 Pat. 619, 
S. 204— Revision. 

iMerference tn. 

If the Magistrate having followed the procedure laid 
down in the Code, has exercised a judicial discretion as 
to whether he ought to issue process or not, High Court 
will respect his decision, and will be slow to disturb the 
order that he has passed. {Page and Mukerji, JJ.) 
SUBAL Chandra v, ahadullah Sheikh. 

95 I. 0. 388=53 Cal. 606 = 44 C. L. J. 114= 
27 Or. L. J, 788 = 30 C. W. N. 546= 
A. I. R. 1926 Oal. 795. 

— S. 205- Applicability. 

; — Personal attendance accused can be exercised in 

all cases where a summons is issued in the first instance 
to him irrespective of the fact whether he appears in 
answer to the summons or has to be brought in by a war- 
rant of arrest issued 'subsequently. A. I. R 1924 Pat. 
46, Dist. {^Munje, A, J C.) MT. SaJI v, Mt. 
BHlNl. 121 1. O. 651 = 1930 Or. 0. 149 = 

26 N. L. E. 60 = 12 N, L. J, 180 = 
30 Or. Ii. J. 284 = A. I. R. 1930 Nag. 61. 

S, 205, Cr.P. Code, applies onl> to cases in which 

the Magistrate has issued a summons in the first ins- 
tance. It does not apply to a case where accused has 
be^ arrested without or after the issue of a warrant. 
(Mu/lick and Bucknill, JJ,) ABDUL HaMID v, KinG- 
EmPEROR. 75 I. 0. 72=2 Pat. 793= 

4 P. L. T. 648=1923 P. H. C. 0. 239= 
2 Pat. i.R. Or. 1 = 24 Or. Ii. J. 872= 
A. I, R. 1924 Pat. 46. 
— S. 205— Oonviction in absence. 

Where a co-accused is absent throughout the pro- 
ceeding and a co-accused was allowed to represent him, 
the Conviction of the absent accused should be set aside. 
Magistrate can dispense with absence of accused only 
where he is represented by a pleader. {Baguley, J.) 
MA KIN^. emperor. ' 86 I, 0. 669 = 

3 Bur. L. J. 182 = 26 Or, L. J. 845= 
ALE. 1924 Rang. 383. 

— 206— Jurisdiction. 

— Defect — Curability, 

'Where tJhe Ma^strate allowed the acfcused to be pre- 
sent through pleader at his requ^, ’ 

tfo'd^f^ ihr jurlsdictionr ^o^ld not have been 
axrei even there-* had been an express request on his 


OR. P. CODE (1898), S. 207 -Concurrent jurisdic- 
tion. 

part ; for jurisdiction could not be conferred by any 
consent and the defect is not curable under S. 537. 
{Bucktall, J.) ABDUL HaMID v, KING-EMPEROR. 

751. 0. 72= 2 Pat. 793 = 4 P. L. T. 648 = 
1923 P. H. 0. 0. 239 = 2 Pat. L. R. Or. 1 = 
24 Or. L. J. 872=A. I. R. 1924 Pat. 46. 
— S. 205 — Pardanasbin lady. 

Where a Magistrate has refused to excuse the 

personal attendance of a oardanashin lady, High Court 
will interfere in a proper case. {Kefidall, J.) Mt. 
Tirbeni V. MT. BHAGW^ATI. 99 I. 0. 126 = 

8 L. R. A. Or. 23=28 Or. L. J. 94= 
7 A. I. Or. R. 160= AXE. 1927 AU. 149. 
There is nothing in the Code of Criminal Pro- 
cedure to prevent the Sessions Judge from dispensing 
with the attendance of the accused in a Sessions Trial. 
17C. W. N. 1248; 14 Bom. L.R. 236; Referred to. 
{JCumaraswamt Sastrt, J.) KaNDAMANI DeVI v. 
Emperor. 66 I. 0. 330 = 45 Mad. 359 = 

1922 M. W. N. 165 = 15 M. L. W. 550 = 
30 M. L. T. 346 = 23 Or. X. J. 266 = 
A. I. R. 1922 Mad 79 = 42 M. L. J. 337. 
— S. 206 — Procedure. 

Record of reasons. 

Where the Court dispenses with the personal attend- 
ance of the accused it should not leave such a point to 
mere implication, but should note upon the record that 
permission under S. 205 has been given. However, the 
mere omission to do so amounts to an ii regularity. 
{Faivcett a?id Mad gavkar, JJ.) DOR A BSH A H EM- 
PEROR. 93 I. 0. 232 = 50 Bom. 260 = 

28 Bom. L. R. 102 = 27 Or. L. J. 440 = 
A. I. R. 1928 Bom. 218. 
— S. 205— Proceedings in absence. 

Pleader to be engaged. 

All that S. 205 provides is that, when the Magistrate 
sees fit, a person against whom a summons has issued 
may be exempted from personal appearance, piovided 
he engages a pleader to attend and see that the proceed- 
ings are properly and legally conducted. (Buckland, 
Suhrawardy a7td Cammiade, JJ.) HaRI NaRAYAN 
Chandra v. Emperor 106 I. C. 545= 

46 0. L.J. 368=29 Or. L. J.49 = 
9 A. I. Or. R. 228 = A. I. B. 1928 Cal. 27. 

Where a Court dispenses with the personal 

attendance of an accused under S, 205, the Court can 
act upon the plea given by his pleader in a case falling 
' under Ss. 242 and 243. 6 S. L. R. 206, Appr. ; Rex v. 
Tkompsoit, (1909) 2 K. B. 614, Foil.; 6 Bom. L.R. 861, 
Dist. {Fawcett and Madgavkar, JJ.) DORABSHAH 
Emperor. 93 1, c. 232= =50 Bom. 250= 

28 Bom. L. R. 102= 27 Or. L. J. 440 = 
A. I. R 1926 Bom. 218. 

— S. 206 — Statements. 

To be made by pleaders. 

Where personal attendance of the accused has been 
excused under S. 205, there should be no objection to 
allowing them to leave it to their pleader to make state- 
ments under S. 342, if any, on their behalf and this 
personal attendance should not be insisted upon. 
\Maung Ba, J.) MaUNG PO NYEIN v, HaKA SiNGH. 
4 Rang. 606 = 99 I. 0. 1026 = 28 Cr. L, J. 226 = 
A. I. R. 1927 Rang. 73. 
— S. 207— Concurrent jurisdiction. 

Commitment — Reasons necessary. 

In committing cases not exclusively triable by the 
Court of Sessions, Magistrates should exercise a proper 
discretion and give adequate reasons for making com- 
mitment to the Court of Session. Reasons should be 
, such as to show whether the commitment is made in the 
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OR. P. CODE (1898), S. 207— Concurrent jurisdic- 
tion. 

^oand exercise of the discretionary power vested in the 
Magistrate by law, and if he does not give adequate 
ireasons, the commitment may be quashed. 15 Bom. 
L. R. 998 ; 3 A. L. J. 74 and 8 S. L. R. 23, Ref. 
iSkadt Lai, C. /.) EmPEROR v. KaRAM SlNGH. 

120 I. 0. 677 = 31 Cr. L. J. 178 = 
1930 or. 0. 344 = A. I. R. 1930 Lah. 312. 
— S. 207 — Connected cases. 

— A case triable by a Magistrate and not exclu- 

sively triable by a Court of Sessions should not be com- 
mitted to the Court of Sessions merely to avoid a 
possible conflict of decision and proper course In such 
cases is to aw^ait the result ol the Sessions trial. {Shadt 
Lai, C. /.) Emperor v. Karam Singh. 

120 I. 0. 677 = 31 Or. L. J. 178 = 
1930 Or. C. 344 = A. I. R. 1930 Lah. 312. 
— S. 208— Appeal. 

Reasons can be exammed. 

The jurisdiction of High Court is not ousted iindei 
S. 208 on the Magistrate recording a reason for his re- 
fusal. The reason recorded by the Magistiate should 
be one which the High Court would regard as valid and 
acceptable. The Court, however, w’ould not interfere in 
the matter unless the reason recorded by the Magistrate 
appears on the face of it to be illegal or untenable. A. 
I. R. 1927 Pat. 243, Diss. from ; 36 Mad. 321 and 42 
Cal 608, Ref. (^Mtrza and Murphy ^ JJ,) EmpeROR 
zj, Yeldappa DURGAJI. 119 I. 0. 647 = 

31 Bom. L. R. 523 = 30 Or. L. J, 1066 = 
A. I. R. 1929 Bom. 269. 

— S. 208— Complainant. 

S. 208 (1) enjoins that the complainant (if any) 

shall be heard. It is not the examination of the com- 
plainant thac is necessary but only that he shall be 
heard. {Mukerfi and Graham^ //.) vSanTIRAM 
Mandalz^. Emperor. 118 1. C. 572= 

30 Or. L. J. 942 = A. I. R. 1929 Cal. 229. 
— S. 208 — Cross-examination. 

’It is a clear right of the parties to cross-examine 

prosecution witnesses before the committing Court makes 
up its mind as to whether there is a case to be commit- 
ted. In addition to that there is the right to call evi- 
dence for the defence. {Rankin, C. J. and Patterson^ 
/.) Nanooram Goenka V. FULCHANP Jaypurta. 
57 Cal. 945 = 1930 Cr. C. 1154 = A.T.R. 1930 Cal. 764. 

Right of — Exercise — Limits , 

The provisions of chapters dealing with enquiry into 
cases triable by Court of Sessions and those relating to 
summons cases and warrant cases are not interchange- 
able and provisions appearing in a particular chapter 
relating to ‘‘trial” cannot safely be imported into that 
relating to “enquiry” The wording of Cl. 2, S. 208, 
does not lend support to the view that it assumes that 
the accused shall be at liberty to cross-examine the wit- 
nesses for the prosecution after all the witnesses have 
been examined in-chief. A Magistrate may be justified 
in allowing the accused even in a trial under Chap. 18, 
to r^erve cross-examination for a future occasion in the 
special circumstances of a case and in the interests of 
justice. ’ That will, how-ever, not be under any express 
•enactment but in the exercise of the inherent power of 
the Court in administering justice. But the Magistrate 
is justified in refusing a prayer for cross-examination of 
prosecution witnesses when the defence had declined to 
cross examine them after the examination-in-chief of 
each was over. 36 Cal. 48, Disappr..; . 39 Cal. 885; 
Diss. from ; 5 C. W* N. 1X0,;E;^1.; A, I. R. 1927 
Pat. 243, Appr. ; 36 Mad. 321 I. R, 1924 Cal. 780; 
IdfCj L. J, 45, Ref. {Suhrawardy and Graham^ jj!) 
G, V.iRAMANe/. Emperor. S3 o, W, N. 685«± 


CR. P, CODE (1898), S. 208— Cross-examination. 

30 Or. L. J. 1107=119 I. 0. 808 = 57 Cal. 44= 
1929 Or. C. 222= A. I. R. 1929 Cal. 693. 

Should not be lengthy. 

Where in committal proceedings the trial was being 
unduly delayed by long cross-examination, the Magis- 
trate was not justified in allowing long cross-examination 
of witnesses as he had only to find whether there was a 
prima facte case for committing to the Sessions or not. 
{Percival, J. C. and Barlee^ A. J. C.) EmperOR v. 
Waudino. 23 S. L. R. 340 = 117 I. 0. 773 = 

30 Cr. L. J. 845 = 1929 Cr. 0. 337 = 
A. I. R. 1929 Sind 137. 

No time given to get copies to cro’^s-examim — 

Violation of right. 

Where a Magistrate allowed accused to obtain copies 
of statements of prosecution witnesses under S. 162 but 
tefused to adjourn the case for giving time to accused to 
obtain copies and then to allow cross-examination. 

Held, that the refusal was a direct violation of the 
statutory provision contained in Cl. (2) of S. 208. 
{Das and Scroopc, JJ.') NaBIN ChaNDRA GaNGULI 
V, MUNSHI MaNDER. 101 I. 0. 707 = 

8P. L. T. 590 = 6 Pat. 606 = 
A. I. R. 1927 Pat. 248. 

'Right to postpone. 

The (ordinary rule as laid down in the Evidence Act 
is that the witnesses will bo examined in chief, cross- 
examined and re-examined. There is no express pro- 
vision for postponing the cross-examination of witnesses 
till all the prosecution witnesses are examined in chief. 
A special provision has been made under certain circuni- 
I stances with respect to trials in warrant cases (Chap. 
21) entitling the accused to postpone the cross-examina- 
tion of witnesses till a certain stage. No such provision 
has been made with respect to an inquiry into the cases 
tiiable by a Court of Sessions in Chap. 18 of the Code. 
The Magistrate, however, has the discretion to allow 
the accused to postpone the cross-examination of wit- 
nesses in suitable circumstances. He cannot of course 
throw any obstacle in the exercise of the liberty by an 
accused to cross-examine the witnesse.^ for the prosecu- 
tion. {Jwala Prasad and Maepher son, JJf) SaSDAL 
Mian v. King-Emperor. 6 Pat. 329= 

103 I. 0. 697= 28 Cr. L. J. 709= 
8 A. I. Cr. R. 383=8 P, L. T. 780 = 
A. L R. 1927 Pat. 243. 

Postponement for copies — Principle, 

It is advisable for the Magistrate holding an inquiry 
under Chap. IS to indicate when directing under the 
piovisothata copy of a witness’s statement to the 
police be furnished to the accused, whether the contra- 
dictions between that statement and the deposition of 
the witness are or are not sp important as to render it 
expedient to postpone the cross-examination of the wit- 
ness under S. 208 (2), If the defence is informed forth- 
with that the contradictions, if any, are not material, the 
mere grant of a copy of the statement of the witness to 
the police will not be any ground for failure on the part 
of the accused to avail himself forthwith of the liberty 
to cross-examipe the witness then accorded to him. 
{/wala Prasad and Maepherson, //.) SA30AT Ml AN 
V, King-Emperor. 6 Pat. 329=103 I. C. 597= 
28 Cr. L. jr. 709 = 8 A. I. Cr, R. 383 = 

. 8 ,P. L. T. 78d = A, %. B. 1927 Pat. 243. 

' Meguist — Stage. - ' , ) i ; 1 

Where t^e ap^lidatiOn th#> a6cn$^d to cross-exa- 
mine the prostecu^tioB^ wititesses- was * made before the 
charge was framed* and befeife the committing Magi’S- 
trate had decided^to oonamrt the' case to the Cduiliof 
Sei^bns^w ' .b: MJk ’i: i •- 4 f ^ 
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CB. P. CODE (1898), S. 208 — Cross-examination. 

Held, the Magistrate was bound to allow the accused 
to cross-examine the prosecution witnesses and that he 
had no discretion in the matter. (Greaves and Panton, 
//.) JYOTSNA Nath Sikdar v, ExMPeror. 

83 I. C. 591=51 Oal. 442 = 26 Cr. D J. 63 = 
A. I. R. 1924 Cal. 780. 

~S. 208— Evidence. 

In entirety not necessary. 

Per Percival, J, C.— In committal proceedings there 
is no obligation on the part of the prosecution to get 
recorded by the committing Magistrate every jot and 
tittle of the evidence which they intend to place before 
the Sessions Court. (Percival, /. C. and Barlee, A. J. 
(7.) Nurkhan V, Emperor. 120 I. 0. 620= 

1930 Or, 0. 282= 24 S. L. B. 96 = 
31 Cr. L. J. 117= A. I. B. 1930 Sind 99. 
— ■ pemoval from. 

It is mistake to remove from record the evidence re- 
corded under S. 208 after it had been filed as an ex- 
hibit in the case without objection on behalf of the 
accused. (Perrival, J,C, and Barlee, A,/.C.) EM- 
PEROR V, MaHRAB. 120 I. C. 524= 

1930 Or. C. 70 = 31 Cr. L. J. 121 = 
A. I. B. 1930 Sind 64. 
— S. 208-~Procedure. ^ 

Non-compliance toitk — Trial not Tjitiated, 

Where after the charge was framed, the investigating 
police ofiBcer and the Sub Deputy Magistrate who recor- 
ded the dying declaration were examined, probably 
under S. 219, Cr.P. Code. 

Held,\h& procedure though contrary to the provisions 
of S. 208 would not be a suifident ground for setting 
aside conviction. It is not clear that the word complain- 
ant in this section applies to the person w'ho laid the first 
information; such procedure, however, is not desirable. 
(Newbouldand B. B.Ghose, JJI) K.ASEM MOLLA v. 
Emperor. 90 1. C. 440 = 42 C. L. J. 114 = 

26 Cr. L. J. 1560= A. I. B. 1926 Cal. 410. 
— S. 208— Refusal to examine. 

After summons — Powers, 

Where summons was issued to a witness but on the 
application of the complainant, the Magistrate declined 
to send for and examine him together with cert^n other 
witnesses, as they in his opinion appeared to have been 
induded with a view to cause vexation to those witnesses 
themselves. 

Held, that though he should not have acted on the 
representation of the complainant, he was perfectly justi- 
fied ; when the matter was brought to his notice that cer- 
tain witnesses were cited only for the purpose of causing 
vexation and delay, in ordering that they should not be 
compelled to appear in his court. (Devadoss, J,') Sami- 
NATHA V, KUPPUSWAMI. 1 M. Cr, C. 149 = 

29 Cr. L. J*. 726 = 110 1. C. 681 = 
A. I. B. 1928 Mad. 652. 

Defence witnesses — Illeeality, 

The provision of S. 208, to take evidence on behalf 
of the accused is mandatory and cannot be disregarded. 
It is essential that the defence evidence, if tendered, is 
considered because the Magistrate has got the pow’er to 
cancel the charge if he is satisfied that there are not suffi- 
cient grounds for committing the accused. The failure 
to comply with the requirements of this section is an ille- 
gality and is more than an irregularity. (Maung-Ba^ J.) 
Emperor v , nga Khaing. 6 Bang. 631= 

112 1. O. 769= 11 A. 1. Cr. B. 423= 
30 Or. L. J. 1= A. I. B 1928 Bang. 299. 

'It is obligatory on a committing Magistrate to 

record such evidence as the accused* wants. (JCan’ 
harya' Lai, /.) JaSWaNT SiNGH v. EMPEROR. 

81 LO. 112=46 AH. 137=21 A. E. 


OB. P. CODE (189»>, S. 209— Commitment. 

6 L.B. A. Cr. 60 = 26 Or. L. J. 624= 
ALB. 1924 All. 317. 
— S. 208— Refusal to summon. 

— . . Jleasons necessary — Pea.^ons must be recorded,, 

If a Magistrate refuses to summon witnesses fcr the 
prosecution under S. 208 (3), he is bound to record 
reasons. His order refusing to summon without record 
of leasons is liable to be set aside. (Wallace, /.) 
Kanda Raja v, Sangaiya Thevan. 

98 I. 0. 399=24 M. L. W. 713=38 M. L. T. 14 = 
27 Or. L. J. 1327 = A. I. R. 1927 Mad. 162. 
— S. 208— Revision. 

Interference in„ 

Under Cl. (1) of S. 208 of the Code it is imperative 
upon the Magistrate to examine any witness produced 
on behalf the accused, but where a Magistrate refused 
to issue process to defence witnesses and gave reasons 
for such refusal. 

Held, that the High Court in revision is not at all 
concerned as to whether the reasons given by him would 
have appealed to another person or not. The High 
Court has only to see if the procedure adopted by the 
Magistrate has contravened any of the statutory provi- 
sions in the Code. (Jwala Prasad and Macpkerson, JJf) 
Sasdat Mian v. King- Emperor. 6 Pat. 329= 
103 1. C. 597 = 28 Cr. L. J. 709 = 
8 A. I. Cr. B. 383=8 P. L. T. 780 = 
A. I. B. 1927 Pat. 243. 

— S. 209— Commitment. 

When safe, 

A Magistrate not disbelieving the evidence for the 
prosecution, which tends to show that an offence under 
S. 302, Penal Code, has been committed, should better 
commit the acccused to the Sessions, and leave the 
Sessions Judge to decide upon the value of the evidence 
led. (Dalip Singh, J,) EMPEROR v, WaFADOR. 

114 1. C. 68 = 30 P. L. B. 36=30 Or. L. J. 234= 
12 A. I. Cr. B. 116 = A. I.B. 1929 Lah. 40a 
Duty of Magistrates — Adequate evidence — Con- 
flicting evidence — Alternative charge. 

Obiter. — If the evidence is prima facie adequate, the 
duty of the committing Magistrate is to commit and 
leave the ultimate judicial decision to the trial Court but 
if he has reason to think and is prepared to state, for 
judicial reasons, in the exercise of his discretion in the 
committal order that there is a possibility of an alter- 
native view to that which is set out in the charge origi- 
nally made, he can always commit the accused for trial 
on two or more alternative charges. Further where the 
evidence is conflicting and lays itself open to suspicion 
but where it may be true, ond may commend itself to 
certain tribunals, the Magistrate, even though he may 
have reason to doubt whether if he were trying the case, 
he would convict, has no right to substitute his judg- 
ment for the final judgment of the Court indicated by 
law for the trial, and to arrive at a final decision 
dismissing the case. (Walsh, A, C. J, and Banerji^ 
/.) Emperor v. alla Mahr. 49 All. 443= 

25 A. L. J. 191 = 8 L. B. A Cr. 43= 
28 Or. L. J. 281 = 100 I.C. 361 = 7 A I. Or. B. 275= 

ALB. 1927 All* 279. 

Principles governing. 

What the enquiring Magistrate has got to try and 
determine is not whether the case has been made out 
but only whether there is a case for trial. There is always 
I a case for trial when the evidence is of such a nature 
I that the guilt of the accused can be held to be proved or 
I disproved only as the result of the valuing and the 
1 vreighing of the evidence. But if' the eyictence.be of 
I such a nature that no reasonable person and nb tribunal, 

1 Judge or Jury would ever on that evidence hold the 
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accused guilty, it follows that there is no case for trial 
and it is then a case for the enquiring Magistrate to 
discharge. l5 Cr. L. J. 373 ; I9l5 M. W. N. 233, Foil. 
10 L. W. 630, Dist. (Srzmvasa Ayyangar, J ) 
M. MaNICKA PaDAYACHI, In re. 90 I. C. 530 = 
49 M. L. J. 155 = 48 Mad. 874 = 
22 M. L. W. 755 = 26 Cr. L.J. 1570 = 
A. I. R. 1925 Mad. 1061 

- V nr eh able evidence, 

A Magistrate holding a preliminary enquiry should 
not commit a person for trial if he is of opinion t hat 
notwithstanding direct evidence, the evidence is un- 
reliable and the case is improbable and a preliminary 
enquiry made by him in a case triable by Sessions Court 
is not beyond his jurisdiction if he examined the credi- 
bility of the testimony. J ) MUNSHX ManDER 

V, Karu Mander. 81 1. 0. 913=6 P. L. T. 146 = 
25 Cr. L. J. 1089 = A. I. R. 1925 Pat. 279. 
— S. 209~Committing. 

■ " Magistrate, — Duties, 

A Magistrate is competent to consider the credibility 
and weigh the probabilities of the evidence. If he finds 
that there is no prima facie case against the accused he 
should discharge him. But in a matter of reasonable 
doubt, he must not rely upon his own opinion; in fact, 
he must not encroach upon the functions of a Couit of 
trial. Furthermore, he must keep before him the ques- 
tion whether there are fair grounds for concluding that 
the accused is guilty upon the evidence. In other words, 
where there is a prima facie case, upon evidence reason- 
ably credible by Court of trial, he should commit. In all 
case, whether a Magistrate discharges or commits, he 
should give his reasons for so doing, and it will be pro- 
per to consider these reasons when deciding whether he 
has exercised his discretion correctly. Case-law discussed. 
iPtUr, J.) MaUNG HTIN GYAW v. MaUNG PO SKIN. 

4 Rang. 471 = 99 I. 0. 1019 = 28 Cr. L. J. 219 = 

7 A. I. Or. R. 373 = A. I. E. 1927 Rang. 74. 
— S. 209— Conviction and commitment. 

Grounds — Distinction, \ 

The intention of the Legislature clearly is to make a 
distinction between grounds for conviction and grounds 
for committing for trial. Satisfactory proof of the guilt 
of the accused is the ground for conviction. Satisfactoy 
evidence to go to trial must be regarded as the ground 
for committing for trial. {Srinivasa Ayyangar, /,) 
M. MaNICKA PADAYACHI, In re, 90 I. C. 630 = 
49 M. Ii. J. 166=48 Mad 874 = 22 M. L. W. 766 = 
26 Or. Ii. J. 1570 = A. I. R. 1926 Mad. 1061. 
— S. 209— Discretion. 

■ » " - ' " Case triable by First Class Magistrate as well 
as by Sessions-^Commitment is discretionary. 

Where a case is triable by Sessions as well as by First 
Class Magistrate, Ma^strate has a discretion to commit 
the case or to try it himself. In view of the maximum 
sentence, however, which the Magistrate cannot inflict, a 
commitment would only be justifiable on very .special 
grounds. Where a Magistrate in his discretion consider 
ed that a commitment would result in an unwarrantable 
waste of public time without any advantage to anybody. 

Held., that he exercised a sound discretion in rejecting 
the idea of commitment to the Sessions. {Macpherson., 
7.) . B, N. Ry. Co. Ltd., Shaikh v, Makbul. 

921. C; 697 = 7 P. Ii. T. 343=^7 Or- L. J. 813 = 
1926 P. H. 0. 0.74 = A. I. R. 1925 Pat. T55. 
— S. 209— Examination of the accused— Ot)jcct of. 

; — rin both Ss. 209 and 342, the examination of 

the accused is stated to be “for enabling him tp explain 
any circumstances appearing in the, • evidence . agn.in.st 
Wm’L It is not proper for the Court in examining the 


CR. P. CODE (1898), S. 209— Grounds for dis- 
charge. 

accused to seek in any way to entrap him into admissions 
w'hich may fill gaps in the prosecution case but 
the answers given to the accused in answer to straight- 
forward questions put by the Court may no doubt be 
taken into consideration for convicting the accused under 
S. 342 (3). {Courtney Terrel., C, J, and Rowland, J.') 
Phurlai Manjhi V. Emperor. 9 Pat. 504= 

11 Pat. L. T. 706 = 1930 Cr. 0. 926 = 
A. I. R. 1930 Pat. 498. 

— S. 209 —Fresh complaint. 

After discharge. 

Where an order of discharge under S. 209 has been 
confirmed by a higher authority, it is not competent for 
a Magistrate to entertain a fresh complaint on the 
same charge. A. I. R. 1922 Sind 23, Foil. {Kincaid., 
J C, and Barlee, A. J, C,) SHAH MOHOMED z/. 
Emperor. 21 S. Ii. R. 127=7 A. I. Cr. R. 225= 
28 Cr. L. J. 57 = 99 I. C. 89 = A. I. R. 1928 Sind 49. 


— S. 209— Grounds for discharge. 

■ F alse evidence. 

It is the duty of the Magistrate when enquiring into 
a Sessions case, to consider whether the evidence is 
credible or not ; and though in case of doubt he may be 
justified in leaving it for the juiy to decide, when be is 
convinced that the evidence is faLe, it is his duty to 
discharge the accused. {Newbould and Mukerji., JJI) 
Kasim ^li v, Sarada Kripa. 

30 0. W. N*. 336 = 27 Or. Ii. J. 509 = 
93 I. 0. 973= A. I. R. 1926 Cal- 628. 

When a committing Magistrate in a case triable 

by Sessions Court finds that the prosecution evidence is 
totally unworthy of credit, it is his duty to discharge the 
accused. 35 Bom. 163 and A. I. R. 1924 All. 664, Foil. 
{Daniels, /,) RATAN MaNI v. HanS RAM. 

92 1. C. 460 = 7 L. R. A. Or. 31 = 27 Cr. L. J. 274. 
Ho foundation for the charge. 

It is not correct to say if the prosecution makes 
statements which if accepted at their face value might 
make out a case against the accused he is bound to 
commit him to Sessions even though he is satisfied that 
no grounds for so doing exist and that the charge is a 
baseless one. It is now settled law that if a Magistrate 
is satisfied that the charge is without foundation and 
that there are no sufficient grounds for committing the 
accused person for trial he is entitled and indeed it is 
his duty to discharge him. (1904) A. W. N. 5, Diss.; 26 
All. 564 ; 12 A. L. J. l50 ; 37 All. 355 ; 19 A. L. J. 831, 
Foil. {Daniels, /.) GaNPAT LaL v. EmpEROR. 

81 1. C. 316= 46 All. 537 = 22 A. L. J. 411 = 
6 Ii. R. a. Cr. 174= 25 Or. L. J. 795= 
A. I. R. 1924 AU. 664. 


No prima facie case. 

The District Magistrate cannot commit the accused 
for the trial to the Sessions relying on the judgments of 
the Civil Court by reversing the order of a Deputy 
M^istrate dismissing a complaint where the Deputy 
Magistrate disbelieves the witnesses who Were cross- 
examined in his presence. The Deputy Magistrate is 
entitled to form his opinion about the Credibility of the 
witnesses though he is not bound to closely criticise the 
evidence. ‘ If a prima facit case Is made out he should 


leave the case to the jury at , the, ^^ons to form their 
own view of the credibility of the evidence. In every 
Qtbejr case, he is entitled tp discharge the accused. 
{GrecSfVes an4. Panton, TaRAPADA BISWAS v, 

KaUPADA QHOSH. . : . 831, O 677= 

849=28 p. w, 

. , , , ■ , „ 3? p;. , if A, J-.B., Tm 



443 


CRIMINAL DIGEST. 1924—1930. 


444 


OR. P. CODE (1898). 

— S. 209— New accused. 

Discovery during evidence — Procedure. 

One A was challaned by the police for murder. In 
the course of committal proceedings the Magistrate 
found that there were some witnesses who said that the 
murderer was not A but M. The Magistrate therefore 
proposed to suspend further proceedings against A and 
directed that proceedings on the charge of murder 
should be started against M with the intention of 
committing one or the other to the Sessions Court. 

Held^ that the procedure, though not illegal, was not 
suitable. The Magistrate should either commit A to the 
Sessions Court or, if he is not satisfied that there are 
sufficient grounds for committing him to the Sessions 
Court, should discharge him, and that further proceed- 
ings should not be taken against M until A is either 
convicted, acquitted, or discharged. {Wild^ J. C. mid 
A^ton, A. /. C.) Sher Mahomed v. Emperor. 

115 I. 0. 335 = 30 Or. L. J. 459 = 
12 A. I. Or. R. 372 = A. I. R. 1929 Sind 17. 
— S. 209 — Powers of District Magistrate. 

—A Magistrate of the first class acquitted certain 
persons who were charged before him under Ss. 424 
and 506 (i) of the Penal Code. The complainant after- 
wards made several applications to the Magistrate to 
frame a charge against the accused under S. 305 of the 
Penal Code and commit the accused to Sessions. The 
Magistrate recorded the applications but declined to 
entertain them. Upon this the District Magistrate was 
moved by the complainant and acting under S. 437 of 
the Cr. P. Code framed a charge against the accused 
and committed them to take their trial before the 
Sessions Court, It was contended in revision that the 
District Magistrate’s order was illegal because the 
accused had been acquitted and not discharged. 

J/e/d, that the First Class Magistrate’s oider w^as 
substantially one discharging the accused in respect of 
an alleged offence under S. 395 of the Penal Code and 
that the District Magistrate had jurisdiction to pass the 
order in question. {^Kincaid and Aston^ A.J.CsT) KHaNU 
V, Emperor. 82 1, o. 760 = 19 S. L. E. 353 = 

25 Cr. L. J. 1368= A. I. R. 1926 Sind 190. 
— S. 209— Probabilities. 

-^Should not be considered. 

In all Sessions cases it is for the Sessions Judge to 
weigh the evidence and come to a conclusion, The 
committing Court has only to see whether there is 
evidence which if believed would sustain conviction. It 
is not the function of the committing Court to consider 
the probabilities and the evidence in the case as if it is 
a trybg Court. {Demadoss, /.) ChinnamMAL v. 
KONDA REDDI. , 38 M, L. T. 135 = 

28 Or. L. J. 120 = 99 I. C. 328 = 
7 A. I. Cr. R. 266 = A. I. R 1927 Mad. 277. 
— S. 210— Combined offences. 

Procedure* 

When an accused person is charged with two 
offences one of which is triable by a- Court of Session, 
the Magistrate should -adopt the procedure provided in 
Chapter XVIII of the Criminal Procedure Code, inter 
alia, giving the accused an opportunity of cross- 
^amining the witnesses for the prosecution. {Teunm 
mid Ghose, //.) PROBODH KuMAR DaTTA v. MOHIM 
Chandra Roy. 61 1. C. 1008=22 Cr. I». J. 480. 
— S. 210— Oonrt witnesses. 

When prosecution fails to examine all. 

It is not sufficient for committing Magistrates to say 
that a prima facie case has been made out and thus to 
rdieve tjie^^v^^ of further responsibility. If the 
prosecuripn^aid'n^ send up dl the mat^i^ witnesses it 
is the committing ^a^strate^ duty to famine them 


OR. P. CODE (1898), S. 213— Interpretation. 

himself in order to determine which side was speaking, 
the truth. {Mullick and Jwala Prasad, JJ. ) ParSHAD- 
Tewari V . Emperor. 26 Or. L. J. 1589 = 

90 I. C. 661 = A.I.R. 1926 Pat. 6. 
— S. 211— Putting in List. 

Point of time. 

It is ordinarily incumbent on the accused to put in 
his list or defence witnesses at once, that is to say, on 
the day when the order of commitment is made, and 
that if he does not do so, the Magistrate will have a 
discretion to allow or not to allow any such application 
if it is made on any subsequent date. If, however, 
such an application is made and is allowed, then the 
application whether under sub-S. (1) or sub-S. (2) will 
be governed by the same principle. {Graham and 
Lort Williams, //.) KaLI BILASH HazRA v. 
Emperor. 1930 Cr. C. 145 = A.I.R. 1930 Cal. 188 = 
124 1. 0. 613=31 Cr. L. J. 695. 
— S. 211— Rights of accused. 

To have all kts witnesses present at the Sessions- 

Court. 

An accused, who has complied with the requirements 
of S. 211 of the Code, and has put in at once his list 
of defence witnesses, is entitled as of right to have the 
attendance of those witnesses at the Sessions trial 
enforced in the event of their ignoring, or failing to- 
comply with the summons. Failure to enforce such 
attendance when not prejudicial to accused does not 
vitiate conviction. {Graham and Lort Williams, JJ."} 
Kai.i Bxlash Hazra V . Emperor. 1930 Or. 0. 145= 
124 I.O. 513 = 31 Or.L.J. 695=A.I.R. 1930 Cal. 188. 
— S. 213— Discharge. 

" ■ Grounds for. 

If a Magistrate hearing a charge triable by the 
Court of Sessions comes to the conclusion that the evi- 
dence before him is totally untrustworthy and there is 
no reasonable possibility of the case resulting in a con- 
vittion, he is entitled and it is, indeed, his duty, to dis- 
charge the accused under S. 209, Criniinal Procedure 
Code. The same result follows if he comes to a similar 
conclusion after framing a charge and hearing witnesses- 
for the defence under S. 213 (2). Of course this discre- 
tion is to be carefully exercised, and wherever there is- 
a possibility of the evidence, the Magistrate, even 
though he may himself not think the evidence sufficient 
for a conviction, should leave it to the Sessions Court 
to decide. 40 All. 6l5, not Foil.; 1922 All. 168, Foil. 
{Sulaiman and Daniels, JJ.) AKBAR ALI v. RajaH 
Bahadur. 911.0.34= 

24 A. L. J. 133 = 27 Or. L. J. 2= 
6 L. R. A. Or. 185= A. I. R. 1925 All. 670. 
— S. 213 — ^Interpretation. 

Witnesses for the defence P 

The expression “witnesses for the defence” does not 
include witnesses for the prosecution who are cross- 
examined. The witnesses for the defence referred to im 
CL 2, S. 213, are witnesses whom the Court may, in its 
discretion, summon and examine under S. 212 out of 
the list of witnesses given by the accused under S. 211 
to be examined on his behalf at the trial in the Court of 
Sessions. {Suhrawardy and Graham, J J.) G. V. 
Raman v. Emperor. 33 0. W. N. 635= 

30 Or. L. J. 1107 =119 I.O. 808 « 
57 Cal, 44=1929 Or. O. 222= A. J. lE^. 1929 Cal. 693.. 

sufficient grounds for, commitUng dhe^ 

accused'^ . 

S. 213 uses the expression “not sufficient grounds' 

I for committing the accused”. Ilus' ' expression is quite- 
I different from such' expressions’ as “the taSe not proved*” 
i or “the accused are innocent**. {Suldimaii and Daniels y. 
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//.) Akbar Alt v. Raja Bahadur. 

91 1. 0. 34 = 24 A. L. J. 133 = 27 Or. L. J. 2 = 

6 L. R. A. Or. 185= A. I. R. 1925 All. 670. 

— S. 213— Revision. 

Jfiterference in prinr.iples , 

To test whether there is or is not evidence for a 
Judge to decide and to quash a commitment it is neces- 
sary to accept the evidence for the prosecution. Whether 
the evidence is believed or disbelieved at the trial is a 
matter with which High Court is not concerned. 

The real test deciding as to whether there is evidence 
which could fairly be acted upon it Is whether a Judge 
at a trial held with the aid of jurymen could say that 
there was no evidence which could go before a jury. 
Whether an accomplice can be believed or whether the 
evidence of an accomplice has been corroborated is a 
matter for deci-^ion at the trial. The function of a Court 
of revision is not to sit in judgment over the order of 
a Magistrate committing a case to the Court of Session. 
5 All. 161. Dist. {Banerji, /.) BaL CHAND v, KING- 
EMPEROR 98 I. 0. 489 = 

24 A. L. J. 1050 = 7 L. R. A. Or. 197 = 
27 Or. X.. J. 1369=49 All. 181 = A.I.R. 1927 All. 90. 
— S. 215— Appeal, 

Commitment — Not challenged — No ground of 

appeal. 

A commitment once made stands, unless quashed by 
the High Court, and if it is not quashed the trial of the 
persons must take place in pursuance thereof. Where, in 
an appeal against conviction, it was contended that the 
order of the District Magistrate directing further en- 
quiry which resulted in commitment w as illegal, but the 
High Court was not moved at all to quash the commit- 
men c. 

Held, that the trial was perfectly in order. A commit- 
ment is quashed with only one object, namely, that the 
trial of the persons committed may not take place. If a 
trial has already taken place it serves no purpose to 
impugn the commitment. (Martineau and Zafar Ali, 

//.) Nazir Singh «/. Emperor. 

91 1. 0. 806=7 Lah. L. J. 428=26 P. L. R 767= 
27 Or. L. J. 134= A. I. R. 1925 Lah. 557. 
— S. 215— Effect of q[iiasliing. 

No discharge — Superseding of action under 

S. 210 . 

Primary effect of the order quashing the commitment 
is to supersede any action taken by the Magistrate 
under S. 210 and his proceedings subsequent thereto, 
and in such a case it is necessary for the Magistrate to 
go back to the point at which he took cognizance of the 
complaint. The order does not amount to discharge and 
no fresh complaint is necessary. {Rankin, C. /., C. C. 
Ghose, Buckland, B.B. Gkose a?id Mukerfi^ //.) GrISH 
Chandra v. Emperor. 50 C. L. J. 408= 

34 0. W. N. 13=1929 Or. R. 0. 468= 
A.I.R. 1929 Oal. 766(P.B.). 
— S. 215— G-rounds for q.uasliiiig. 

Where during the trial before the committing 

Magistrate, the cross-examination of the prosecution 
witness by the accused was, with the permission of the 
Magistrate, reserved, but ultimately the case was com- 
mitted to the Sessions without affording the accused the 
promised opportunity, the commitment should be quash- 
ed. {Rankin, C. J. and Patterson^ /,) NaNOORAM 

Goenka V. Fulchand Jaypuria. 67 Cal. 945= 
1930 Or. C. 1154 (2)=A.I.R. 1980 Cal. 764. 
No evidence. 

Where there is no evidence to support ' an order of 
commitinent, the commitment must be quashed because' 
absence of evidence is a question of law and not of fact. 
5 a-W-N. 411; 9 C.W.N. 829; ^6 All. 98 and 38 AU. 29, 


CR.P. CODE (1898), S. 215— GrouDda for quash- 
ing. 

Foil. {Zafar Ali, J.) GanSHAM DaS v EMPEROR. 

125 I. 0. 324= 31 P. L. R. 348 = 31 Cr. L. J. 814= 
1930 Cr. 0. 593= A. I. R. 1930 Lah. 545. 

' Competency of Magistrate to deal with offence. 
There is no reason to commit to the Sessions cases 
w^here the Magistrate can adequately deal with the 
offence himself and no overriding reason exists for 
committal to the higher Court, even if the death of 
person is involved therein. 11 S. L. R. 79; A. I. R. 1924 
Sind 61 and 15 Bom. L.R. 998, Rel.on. {Perctzal, J.C.y 
Emperor v. allahdad. 123 1. 0. 702= 

1930 Cr. 0. 528 = 31 Or. L. J.696 = 
24 S.L.R. 157= A. I. R. 1930 Sind 146. 

Case of doubt — Committal no error of law. 

A distinction must be made between a case where 
the Magistrate has discharged an accused under S. 209,. 
Cr. P. Code, refusing to commit him, and one, 
where, in fact, he has directed a committal, although he 
disbelieves the main prosecution evidence. In the for- 
mer case High Court will not interfere with the order 
of discharge, but in the later High Court will not quash, 
the committal. Where a Magistrate in an order com- 
mitting the accused to the Sessions Court says that, al- 
though he has some doubts about the evidence, he thinks, 
it better that the case should go before a jury, he can- 
not be said to have committed an error of law, which 
would justify the quashing of the commitment. A I. R, 
1924 Rang. 165, Foil.; 17 Bom. L.R. 910, Dist. {Fawcett 
and Mirza, JJ.) SECRETARY OF STATE v. YeLLO* 
Ramchandra. so Bom. L. R. 639 = 

29 Cr. L. J. 987=112 1.0. 107 = 11 A I. Or, R. 241 = 

A J.R. 1928 Bom. 220.. 

Violation of right under S. 208 (2). 

Where a Magistrate allowed accused to obtain copies, 
of statements of prosecution witnesses under S. 162 but 
refused to adjourn the case for giving time to accused to 
obtain copies and then to allow cross-examination. 

Held, that the refusal was a direct violation of the 
statutory provision contained in Cl. (2) of S. 208 and it 
w’as a point of law which vitiates the commitment made- 
by the Magistrate and such a commitment can be 
quashed under S. 2l5 of the Code. {Jwala Prasad aniP 
Macphersm, JJ.) SaSDAT MIAN v. KING-EmPEROR. 

103 1. 0. 697= 6 Pat. 329= 28 Or. L. J. 709= 

8 A. I. Or. R. 383- 8 P. L. T. 780 
A. I. R, 1927 Pat. 243. 
— R equest of accused — Setuaiional ca^e. 

An order of committal to Sessions is improper if it is 
made in pursuance of a request by the accused or 
because the case has created sensation in accused’s 
community or on the ground that the amount involved,, 
the offence being of cheating, is large. Such an order is 
liable to be set aside by the High Court. (Cape‘law 
referred to.) {Marten and Madgavkar, JJ.') EMPEROR 
V. ACHALDAS JETHAMAL. 28 Bom. L. B. 293= 
93 r.C 703=27 Or. L.JT. 479 = A.I.B. 1926 Bto. 261.. 

^Where the allegations for the proseouftion even 

if they were ptov;^ by the evidence were ndt suffideiif 
to constitute ah "offence, ^ commitment was quashed. 
{Stuart, C.J.) Emperor v. JaOai^a'th 
99 I.O. 845 = 3 O.W.N. 308 (Sup.)=28 Cr. L. J. 137.. 
— ^^Manifesi and fatal flaw in prosecution. 

Commitments should only be Quashed when on the- 
face of it there is something the nfafa^ of a fatal flaw 
in the prosecution. The acensed were railway clerks^ 

' who, under the orders 6f the’'^afior> master, altered 
certain entries in the registers WHch were maintained by- 
them. The action of the stafibn master waS hdd ba^^^J 
' Oi^il ,Gourt to be wrohi^. Pfat thd" ^ror was due tte 
hcm^^mSstake: -of (he in hfe view 

sd^lira^a^ ffilaSnsSJ^had no 
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OB. P. 001)51,(1898), S.216~Grounds for ftuasli- 

tug. 

matter, and were only acting on the orders of their 
superior officer. 

/fe/d.that the proceedings which had been taken 
against the accused for forgery must be quashed. 
{Stuart^ /.) GuLAB Sll^GH v. EMPEROR. 

88 I. 0. 849 = 26 Or. I». J. 1233 = 
6 L. B, A. Or. 148= A. I. B. 1926 AU. 751. 
■■■■ ' - "^Non-observance of S. 360. 

During the commitment proceedings the provisions of 
S.360, Cr.P. Code, were not at all observed. During the 
trial the said provisions were not complied with in the 
case of the majority of the witnesses. Public Prosecutor 
applied to the Sessions Judge for a de novo trial. This 
was about a month after the ruling of the Calcutta High 
Court in 1924 Cal. 889 regarding Cr, P. Code, S. 360 
was published. On the basis of the application by 
the Public Prosecutor the Sessions Judge recommended 
to the High Court that the commitments themselves 
should be quashed. The accused opposed this. Most, if 
not all, of the accused persons were in hajat^ and some 
.of them had been in hajat^ for about a year and a half 
or so. 

Held^ that in the circumstances of the case the com- 
mitments should not be quashed, but that the trying 
Court should recall the witnesses in respect of whom S. 
360 was not complied with and take steps to comply 
with those provisions so far as these witnesses were 
concerned. {Suhrawardy ani Mukerji^ JJ.') ABDUR 
Rahaim V. Emperor. 88 1. C. 1052= 

29 0. W. N. 698 = 26 Or. L. J. 1276 = 
A. I. B. 1925 Cal. 928. 

— Only on a point of law. 

A commitment can be quashed on a point of law 
only. It cannot be quashed on the ground that there is 
no evidence on the committing Magistrate’s record to 
sustain the charges. 13 Bom. L. R. 201 and 27 M. L. J. 
593, Foil. iSaker, J. C.) ISMAIL ». EWPEROR. 

87 L 0. 965 =26 Or. L. J. 1045 = 
A. I. B. 1926 JTag, 409. 
Two trials for same act. 

While it is not desirable that there should be two 
trials in respect of the same act, namely the giving of 
false evidence, one for giving false evidence under S. 
193 and another for abetment of the fraudulent use of a 
forged document under Ss. 471/109 it is no ground to 
quash a commitment. (^Simpson^ A. J. C.) Emperor 
V. GaJadhar Prasad. 90 L O. 447= 

2 0. W. N. 707 = 26 Cr. L. J, 1667 = 
A. I. B. 1925 OuOh 610. 

■ ' "" -Doubts as to credibility of evidence — No ground. 

The High Court has no power to quash the commit- 
ment merely because of doubts as to the credibility of 
the evidence of the prosecution, if there is, in fact, some 
evidence which would justify the Sessions Judge in 
leaving the decision of guilt or innocence to the jury. 7 
Bur. L, T. 26, 27 M. L. J, 593., 15 A., L- J- 756, 13 Bom. 
L. R.203 and9 C. W. N, 829, Foil.; 9 L. B. R..208, 
DiSt, (^Lentaigne, /.) MOHOMED MOIDIN 7 J. EM- 
PEROR. 1 Bang. 626 = 26 Or. L- J. 261 = 

76 1. 0. 821= A, I. B. 1924 Bang. 166. 
— : — Error of taw. 

Where the case was not one exclusively triable 
by the Sessions Court and the Committing Magistrate 
who was the First Class Ma^trate was empowered to 
pass an adequate sentence, 

Heldy the commitment by the Magistrate to the 
Sessions was an error of law and the quashing of com- 
mitment was justified. 14 C. L, J. 304, Dist. 1 S; L. R. 
31, 8 S. L. R. 23, 14 S, L. R. 85 15 B. L. R. 98, 

Foil. {Raymond and Madgtm^r. A, J. , TItiUBAI 
zf. Emperor, . , 831. 0, 706= if S. I,. B, 1.88= 


OB. F. CODE (1898) , S. 215-^ Scope. 

26 Or. L. J. 148= A. I. B. 1924 Sind 61. 
— -S. 215— Irregularity. 

In commttme7it -Tried not vitiated. 

The Sessions Judge has jurisdiction to try a case 
which has been committed for trial to him, and if the 
trial is legally held It is doubtful if an ii regularity in the 
commitment would vitiate the proceedings in the Sessions 
Court. 12 C. L. R. 120, Foil. When a person has 
been put on his trial and pleads to the charge, the com- 
mitment cannot be quashed, as it is too late to object to 
the commitment after the accused has pleaded to the 
charge before the Sessions Court. {Newbould and B. B. 
Gkose^ //.) KaSEM MOLLA v. EMPEROR. 

42 0. L. J. 114=26 Or. L. J. 1560 = 
90 1. 0. 440= A. I. B. 1926 Cal. 410. 
— S. 216 — Powers to quash. 

^Under S. 215 the Judge of the High Court 

exercising original criminal jurisdiction has jurisdiction 
to quash a commitment made to it. 36 Cal. 48, Ref. 
{Buckland, /.) EMPEROR v. GirISH ChaNDRA 
Kundu. 1929 Or. 0. 521 = 66 Cal. 786= 

120 I. 0. 813= 31 Cr. L. J. 184 = 
A. I. B. 1929 Cal. 777. 

B. B. Ghose, J. — A commitment may be quashed 
by the High Court under S. 215 under its appellate or 
reyisional jurisdiction, but a Judge exercising original 
criminal jurisdiction cannot quash a commitment on 
the ground that it was illegal. {Walmsley, Rankin, 
Cuming, B.B. Ghose, a?id Chakravarty, JJ.) EM- 
PEROR V. COLIN Mackenzie. 63 Cal. 350 = 

30 C. W. N. 276 = 27 Or L. J. 386 = 
43 0. L. J. 310 = 93 I. 0. 33 = 
A. I. B. 1926 Cal. 470 (F.B.). 

-—The Judicial Commissioner when sitting in the 

Sessions Division is not divested of his dual capacity as 
a High Court Judge and he has full power to make an 
order under S. 2l5, Cr. P. Code, even when sitting as 
a Sessions Judge. 32 Cal. 379, Dist. {Raymond and 
Madgavkar, A. J. Cs.) UtiLIBAI v. EmpeROR. 

83 I. C. 708= 17 S. L. B. 188 = 
26 Or. E. J. 148 = A. I. B. 1924 Sind 61. 
— S. 215— Bevision. 

Interferefue in. 

Where a Magistrate, in making an order of commit- 
ment, has contravened any provision of law, the High 
Court is entitled and ought to set aside the commitment 
on the ground ; but where he has not violated any 
provision of law and has only erred in the exercise of 
the discretion vested in him, the High Court will seldom 
interfere in such a case. {Suhrawardy and Graham, 
JJ.) G. V. Raman v. Emperor. 

33 C, W.N. 535 = 30 Or. L. J. 1107=119 I. C. 808 = 
57 Cal. 44 = 1929 Cr. O. 222= A. I. B. 1929 Cal. 593. 
— S. 216 — Scope. 

— ’—Negative and restrictive: 

Section 2l5 is a negative or restrictive sec- 
tion. It is intended to negative the existence 
in Sessions Courts to quash commitments and it 
IS intended to restrict a High Court to cases 
in which it can be said that the commitment is bad 
in law. This last restriction is a restriction upon ail 
powers which the High Court might otherwise posses, 
and it attaches to revisional powers as well. However, 
it does not take away by implication any other power to 
quash commitment which is prima facie incident to any 
' superior Court receiving commitments from lower Courts 
as the basis of its own jurisdiction. {Rankin, C. J., 
C. C. Ghose, Buckland, B. B* Ghose and Mukerji, JJ.) 
GiRiSH Chandra v. Emperor. 60 o. L. J. 408= 
34 0. W. N. 23=1929 Or. 0. 468 = 
A, 1. B. 1929 Gal. 756 (F. B.) 
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CE. P. CODE (1898). 

— S. 215— Test for quasliiJig. 

High Court under S. 215 would not ordinarily 

interfere with an order of committal unless it is satisfied 
from the record that there was an illegality in the ordei . 
The test in a matter of this nature is to see from the 
judgment of the Magistrate what his findings on the 
evidence are and whether those findings are capable 
prima facie of sustaining the charges he has framed and 
on which the committal to the Court of Session is made. 
iMirza and Murphy, JJ.) EmPEROR v. YELLAPPA 
DurgaJI. 119 I. 0. 64:7=31 Eoin. Xj. E< 523 = 

30 Or. L. J. 1066 = A. I. B. 1929 Bom. 269. 

— S. 216— Serious offences. 

’^Opportunity should be given. 

Where the accused are tried for offences under Ss. 
363 and 367, I. P. C. every opportunity should be given 
to them to adduce evidence on behalf of the defence 
either oral or documentary and in refusing such evidence 
the Judge does not exercise proper discretion. If the 
Judge is of opinion that the evidence adduced by the 
accused is inadmissible or irrelevant or that such 
evidence is adduced for the purpose of vexation or delay 
or to defeat the ends of justice he can refuse to receive 
such evidence. {Suhrawardy and Page ^ /JS) MUKTAL 
Hossein V. Emperor. 1930 Or. 0. 538= 

126 1.0.720 = 31 Or. L J. 1077= 
A. I. E. 1930 Oal. 362. 
— S. 221— Oharge— Material facts to be stated. 

"In order to convict a man of an offence, all the 

material facts which constitute the offence, and which 
are necessary to enable the parties to avail themselves 
of the verdict and judgment, should the same charge be 
again brought forward, must be stated upon the in- 
dictment, and all these requisite allegations must be 
satisfied in evidence, and proved as laid. But allega- 
tions not essential to such purpose, which might be 
entirely omitted without affecting the charge against the 
person a.id without detriment to the indictment are 
considered as mere surplusage and may be disregarded 
in evidence. The indictment mav be good or bad, but 
it cannot depend upon the facts which will ultimatel> 
be found by the jury and it must be good or bad at the 
beginning of the trial. A.I.R. 1922 Cal. 107, Rel. on. 
i^Rankin^ C- J.and Chotzner^ /.) SaTYA NaRAIN 
Emperor. 55 Cal. 858=32 C. W N. 319 = 

29 Or. L. J. 1022 = 112 1. C. 350 = 
A. I. R. 1928 Oal. 675. 

— S. 221— Cheating. 

■ Manner of cheating must be given. 

An accused person is entitled to know with certainty | 
and accuracy the exact value of the accusation brought 
against him. , In a case of cheating the charge must set 
out the manner in which the offence was committed. 
Whether the orders of the charge are reasonably 
sufficient to give the accused notice of the accusation 
which he has got to meet depends upon the circum- 
stances of each particular case. The , omission to state 
the manner of the cheating is regarded as material or 
not accordingly as the accused has or has not in fact 
been misled by the omission and the omission has or 
has not occasioned a failure of justice. In the charges 
framed in the case the manner of the cheating was set 
out as follows ; — “By deceiving with false representa- 
tions and promises as well as by conduct,” 

^eld, that the expression used was too vague and in- 
definite to give the accused proper notice of the manner of 
the deceit and >yas so dangerously wide as might include 
almost anything. {Newbould and //.) 

Kedar Nath Chakravarti v. Emperor. 

86 1. O. 706 = 26 Or. L. J. 849 = 29 C. W. MT. 40$ = 
41 e. L. J. 172 = A. t, B. 1925 Oal. 603. 

CR. D.— 29 


OE. P. CODE (1898), S. 221— Mistake in the form. 
Of charge. 

— S. 221— Conspiracy. 

Specific acts need not be stated, 

A charge for conspiracy need not state in all its 
details the actual specific acts which the conspirators 
are alleged to have agreed to do or to cause to be done. 
In most conspiracies the agreement amongst the con- 
spirators is of a general nature, and there is no agree- 
ment as to the specific act to be done by each con- 
spirator. Darnel O'Connell v. Reg,^ 80 E. R. 155 
Dist. {Mya Bu and Broruon, //.) HtiN Gyaw v. 
Emperor. 6 Rang. 6=109 I. c. 491= 

29 Or. L jr. 665 = 10 A. I. Or. R. 249 = 
A. I. R. 1928 Rang. 118. 

Special responsibility — Section necessary. 

Where a conspirator is present at the commission of 
the offence he may under the provisions of Section 114, 
I.P.C., be deemed to have committed the offence, but if 
that is the way in which the accused is to be made 
responsible for the offences he should be specifically 
charged with such offence as read with the provisions 
of S. 114, I.P.C. Where the only evidence of the 
accused being a conspirator was his piesence at the 
commission of the offence, there may ari^e a further 
question, viz.^ whether it would be permissible to infer- 
conspiracy from mere presence, and again to make 
him liable as principal by taking into account the fact 
ha t he was present at the commission of the offence. 
tWalmslcy and Mukerjee, JJ,) AliMUDDI NaSKAR 
». Emi eror. 85 I. 0. 231 = 40 C. L. J. 641 = 

29 0. W. N. 173=62 Cal. 253= 26 Cr. L. J. 487= 
A. I. R. 1925 Cal. 841, 
— S. 221 — Contents of charge. 

-A charge-sheet should never contain more than 

what is necessary for the piosecution to prove. (JVazir 
Hasan and Simpson, A,J,Cs,) BHULaN v, Emperor 
27 Cr. L. J. 57=91 1. 0. 233= 
A. I. R. 1926 Oudh 246. 

Specific acts of accused and specific sections of 
Penal Code, 

The charge-sheet corresponds to the English indict- 
ment, and it is very much more than a mere form. An 
accused person is entitled to be informed with the 
greatest precision what acts he is said to have commit- 
ted, and under what sections of the Penal Code these 
(^Simpson, A. J,C,) SheO SHaNKAR >. 
Emperor. 2 O.W.N. 862= 27 Or. J 62= 

91 1. 0. 238= A. I. B. 1926 Ondh 148, 
Curability, 

The failui e to enter in the change the actual words 
used in the deposition is at most an irregularity cored 
by S. 537, Gr. P. Code. {Prideaux A,J,C,) MiRaBUX 
z/. Emperor. 68 1, o. 36 = 18 3sr.L.R. 192 = 

23 Cr. L. J. 600= A. I. JE. 1923 NTag. 339. 

— S. 221— Irregularity. 

A plea that though there was publication of the 

statement, there was no publication to person mention- 
ed in the charge is a highly technical plea and the 
defect in the charge is curable under S. 537, Cr. P. 
Code. {Kincaid, J.Cf) TIKAMDAS 3^. EMPEROR 
96 1. 0. 499 = 27 Or. L. J. 947 = 7 AJ. Or. R. 21 = 

A. I. 1927 Sind 58. 

— S, 221— Mlst^e in the fornr of charge. 

^ — Where in the form of tb^ . qliajge there w^ a 

mere slip, the word “or” being used for “and” between 
two Gorges framed under $s, 22Iand 242, Penal Code, 
and none of the accused was in any way prejudiced by 
the fact that in form the was in the alternative 

. whereas in substance qui^e., , distinct offences wei^e 
I charged* , * - 
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CB. P. COPE (1898), S. 221— Mistake in the form 
of charge. 

Held^ that the conviction of the accused in respect of 
both the charges was not bad. {^Jack mtd Panckridge, 
//.) Nabab ali V. Emperor. 1930 Or. 0. 1108= 

34: 0 . W. N. 1161 = A. I. El. 1930 Cal. 708. 

— S. 221— Murder. 

A charge under S. 302, I. P. C.. should follow 

the language of S. 300, I. P. C., which contains the 
definition of murder. {Simpson, A, J. C.) SHEO 
Shankar v. Emperor. 2 O. W. n 862^ 

27 Cr. L. J. 62=91 I. C. 238 = 

A. I. R. 1926 Oudh 14=8. 

S, 221— Objection to charge. 

Stage — Curability* 

Where the wording of a charge was neither accurate 
nor clear but the accused and his counsel understood the 
real charge and an objection as to the validity of the 
charge was raised by the counsel for the accused for the 
first time during his arguments, held, that the defect in 
the charge was cured by S. 537, Cr. P. Code. {Baguley, 

C /.) K. C. V. REDDY V, Emperor. 8 Bang. 25= 

* 1930 Cr. 0. 661=125 1.C. 266=31 Cr. L. J. 793 = 

A I. B. 1930 Bang. 201. 

—S. 221— Rioting. 

ingredients tmnecessary. 

It is not necessary in a charge of rioting to set out the 
allegation that there were five or more persons actuat- 
ed by a common object. Rioting is an offence with a 
specific name and it is sufficient to describe the offence 
by that name and that name only. S. 221, cl. (2) con- 
templates a case of this description and is enacted to 
meet a case of this kind. When a person is charged 
with rioting, it means that the prosecution alleges that ^ 
all necessary ingredients constituting the offence of riot- 
ing are present. It is not necessary for the prosecution 
to set out what these ingredients are. {Cuming and 
Gregroy, //.) EMPEROR v, RaMCHANDRA. 

65 Cal. 879=10 A. I. Cr. R. 4:56 = 29 Or. L.J. 823= 
111 I. C. 327= A. I. B. 1928 Cal, 732. 

- " -Common object — Necessary* 

In the case of rioting it is necessary that the common 
object of the unlawful assembly should have been 
clearly stated in the charge. {Zafar Ali, /.) ALLAH 
DAD the Crown. 76 I 0. 731 = 25 Or.Ii,J. 43 = 
A. I. B. 1924: Lab. 667. 

—S. 221— Two offences. 

Mention of one. 

Where the accused was separately charged under 
S. 325 (grievous hurt) and S. 149 (unlawful assembly), 
but there was no mention of S. 149 in the charge under 
S. 325. 

Held, that the irregularity was curable under S, 537. 
16 Cal. 442, Appr. {Findlay, 0*7,C.) DeOJI v, KiNG- 
EMPEROR. 95 1, 0. 606=27 Or. L.J. 830= 

A. I. B. 1926 Nag. 469. 

— S. 221— Vague ckarge. 

— "Not proper* 

It is not proper to frame a charge that the accused, 
did a certain act with a view to commit a cert^ offence 
or any other offence punishable with imprisonment. 
The reason is that the accused must know the specific 
offence charged against him. {Greaves and Duval, //,) 
Balaram KtJKDU V, Emperor. 82 J 0. 50= 
26 Or. L. J. 1186= A. I. B. 1926 Oal. 160. 
221— Words used. 

—^Adherence to voords of Stutute is de^rable. 

An accused is entitled to know with certainty and 
dccuracy the exact, value of the charge brought against 
hhn for unless he has this knowledge he may be seriously 
prejudiced in his defence. In framing charges it is 
always a sound rule for the Court to adhere to the 


OB. P. OODE (1898), S. 222— Misappropriation. 

language of the statute as far as possible. A departure 
from the words of the Statute benefits nobody and 
only introduces complications in many instances, {New- 
bould and Mukerji, JJ*) CHHAKARI ShaIK v. 
Emperor. 26 Or. L.J. 567= 85 1. 0. 711 = 

A. I. B. 1926 Oal. 439. 

— S. 222— Charge. 

Inaccuracy as to time — Accused, if prejudiced. 

The accused ai e not prejudiced because the charge 
stated that they committed an offence in September 
whilst the evidence showed that the offence was com- 
pleted before. {Brown, J.) U. PatHADA, U. PaDUMA 
and U. Nandiya V. Emperor. 84 1. 0. 245 = 

3 Bur. L. J. 178 = 26 Cr. L.J. 245 = 
A. I. E. 1924 Bang. 371. 
— S. 222— Contents of charge. 

— ■ Charge of abetment by being ptesent at offence 
of mischief — No particulars as to any act before the 
offence — Effect. 

Where the charge against the accused was “you abett- 
ed by being present in the commission of the offence of 
mischief and thereby committed an offence punishable 
under Ss. 430 and 114, 1.P.C,” but no acts weie alleged 
against the accused relating to a point of time previous to 
the time of the commission of the offence and the case 
ought to be made out against him was that he was pre- 
sent where the offence was committed and instigated 
the co-accused to commit the offence at the time when 
they committed it. 

Held, thdit the accused uas misled by the charge and 
failure of justice was caused. {V enkatasubba Rao, Jj) 
Ammani V. Emperor. 82 1.C. 262=21 M.L.W. 19= 
25 Or. L. J. 1254 = A. I. B. 1925 Mad. 36 A 
— S. 222— Dacoity. 

A single general charge without dates is bad. 

The accused were under trial for waging war. One 
of the counts in the charge was that “you and others 
did loot the Police Stations above mentioned” (of which 
there were eight) on dates not specified and that you 
did extract supplies of food and other articles by force 
or threats from the villagers of various villages on dates 
not specified. 

Held, (Per Spencer, Offg, C* /.) that the count was 
too vague. Each looting of a village or Police Station 
should have been treated as a separate offence if it was 
intended to try any or all of the accused for dacoity 
apart from waging war. Otherwise the convictions for 
dacoity must be quashed on the ground of the charges 
not giving the accused sufficient notice and particulars 
of what they had to meet. {Krishnan, on difference 
between Spencer, Offg, C, J, and Reilly, J.) GaM 
MALLTJ Dora. In re, 90 L 0. 297 = 49 Mad. 74= 
1926 M. W. N. 192= 26 Or. L. J. 1613= 
A. I. B. 1926 Mad. 690 = 48 M. L. J. 308. 
—S. 222— Misappropriation. 

Where an accused person is charged under S. 

408, 1.P. Code, with having committed criminal breach 
of trust in respect of a gross sum of money misappro- 
priated by him within the period of one year and the 
charge not only specifies the gross sum taken and the 
dates between which it was taken, but also sets out the 
items composing such gross sum giving the dates and 
the amounts alleged to have been misappropriated, the 
charge comes within the provisions of cl. (2), S. 222,. 
Cr. P. Code, and that if by specifying the items com- 
posing the gross sums the charge went beyond what Was- 
necessary instead of prejudicially affecting the accused it 
is to that extent favourable to the accused. {Suhra- 
wardy and Costello, //.) RAHIM BAKSHa SaRKAR 
Emperor. '64'0. W.-ij. ^Ol=-ii930 Or; 0, 1117= 
' A. 1. 11.1930 Cal. 717. 
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OR. P. CODE (1898), S. 222— Misappropriation. 

A who was clerk and sold rice for him was 

charged with having received Rs. 60 on 10—8 — 28 and 
two other sums on 24 — 9 — 28 and having misappropri- 
ated the same without properly bringing them to account 
and was convicted. A similar complaint was subsequent- 
ly filed in respect of an amount collected on 14 — 8 — 28. 
It was contended that A having been previously con- 
victed for criminal breach of trust in respect of sums 
collected on lOth and 24th of September. 1928, could 
not again be ti ied in respect of an amount collected on 
an intermediate date, 14 — 8—28. 

Held, that the trial was not illegal. The former case 
against A was not for a gross sum misappropriated 
within two dates but was for misappropriation of specific 
sums of money received on specific dates and S. 222 (2) 
did not come into operation. The charge pending 
against A could therefore be heard. That the trial could 
not be stopped under S. 561-^ unless it was shown that 
there was an abuse of process of the Court. {_ICrishnan 
Pandalai, /.) KaNAKaYYA v. KING-EMPEROR. 

32 Ii. W. 789 = 1930 Or. C. 1194== 
1930 M. W. N. 1097 = A. I. B. 1930 Mad. 978 = 

69 M. L. J. 864. 

Specific sum during a certain periods 

Accused was employed as a pay clerk in complain- 
ant’s office and his duties were to receive from his mas- 
ter cheques in respect of certain amounts which had 
become due and payable on certain bills. He had to 
cash the cheques, keep the proceeds with him and from 
time to time make payments thereout as and when those 
bills were presented to him. He was charged with 
criminal breach of trust in respect of a specific sum mis- 
appropriated during a certain period. 

Held, that the provisions of S. 222, sub-S. (2) were 
satisfied. (^Mirza and Patkar, J/.) ViNAYAK LaXMAN 
V. Emperor. 30 Boin.L JB. 1630 = 12 A.I.Cr.B. 73 = 
30 Or, L. J. 185 = 53 Bom, 119 = 113 1. 0. 632= 
A. I. B. 1928 Bom. 557. 
— S. 222— Object and scope. 

The object of S. 222 is to ensure that the accused 

may have as full particulars as possible of the accusa- , 
tions made against him. {Suhrawardy and Costello, 
//.) Rahim Baksha Sarkar v. Emperor. 

34 0, W.1T. 901 = 1930 Or. 0. 1117 = 
A. I. R. 1930 Cal. 717. 

Section 222 (2) is an enabling provision which 

permits what otherwise would be a large number of 
separate charges to be joined together for the purpose of 
convenience. Nowhere is it prescribed that separate 
charges in respect of separate amounts misappropriated 
shall not be resorted to and that if an accused has mis- 
appropriated several sums within a year they all should 
be added together and made into one gross sum and 
tried as one charge. {Pandalai^ /.) (SeemaKURTI) 
Kanakayya V, Emperor. 32 L, W 789= 

1930 Or. 0. 1194= A. I. B. 1930 Mad. 978= 
51930 M. W. N. 1097= 59 M. L, J*. 864. 
The object of the amendment made by the intro- 
duction of Sub-sec. (2 j to Section 222, Cr. P. Code, was 
•‘not to amend the Penal Code, but merely to get rid of 
a technical difficulty in framing a formal document, viz,, 
the charge. By this amendment the procedural law was 
altered to meet two diifirulties. Under the, law as it ■ 
stood before, there was very great difficulty in convicting 
where there was a running a count and where the pro- \ 
secution was unable to put their hands on a specific item 
of which the particular sum was embezried dr to wbich ( 
it w^ attributable. The other difficulty was that under t 
Section 234, Cr. P. Code, it was not allowed to have t 
more than three offences of the same kind, and sd’thd' I 
charge could not legally stand. The law on «thesn/tw6 c 


OB. P. CODE (1898), S, 222— Time and place of 
effence. 


i points was altered and altered for the better. It was 
i- not intended either to throw the onus on the accused by 
t bringing a charge against him of a deficiency in his 
- accounts or to do away with the necessity of proving the 
:. elements of the offence as laid down in the Indian 

■ Penal Code. {Walmsley and Mukerji, JJ.) KHIRODE 

3 Kumar MOCKER jEEz/. Emperor. 85 l.c 372 = 

1 29 C. W. 3sr. 54 = 40 0. 1». J. 555 = 26 Cr. L. JT. 632= 

^ ^ A. I. B. 1925 Cal. 260. 

S. 222 (2) only dispensed with the particulars 

5 which otherwise would be required but it does not say 
i that the gros.'^ sum is to include every act of misappro- 
: priation committed within the dates specified in the 
) charge. The essence of the offence is the misappropria- 
I tion and not the time within which it took place. 

I {Greaves, on difference between Newbould and 
t Suhrawardy, JJ.) NOGENDRA NaTH BOSE v, Em- 
z PEROR. 76 I. C. 300 = 27C.W N. 678 = 50 Cal- 632= 
38 C. Ii. J. 286= 26 Or. I*. J. 156 = 
A. I. B. 1923 Cal. 664. 

— S. 222— Particulars. 

■ A charge under S. 193 was as follows: “That you 

intentionally gave false evidence in answer to certain of 
the foPowing questions put to you in the course of your 

• evidence before the said Couit.’» Then followed the 50 
questions and the answers thereto which answers were 
> alleged to be false did not appear in the charge sheet. 

I Held, that no accused person leading surh a charge 
' could say that he was called on to answer. (C. C, Ghost 
' and Cumtng, JJ.) R H. E. OATES v. EMPEROR 

76 I. 0. 416 = 26 Cr. L. J. 177 = 38 C. X 0* 163 « 

-s. ■‘■i.s.i.aou.iM. 

Pulse answers to be set out, 

A charge under S. 193, was as follows: ’‘That you 
intentionally gave false evidence in answer to certain of 
the following questions put to you in the course of your 
evidence before the said Court.” Then followed the 50 
q.iestions and the answers thereto. Which ansWs 
were alleged to be false did not appear in the cbarce 
sheet. * 

Held, that no accused person reading such a charge 
could say that he was called on to answer. (C. C. Ghese 
and Cuming, JJ.) R. H. E. OaTES v. EmPEROR. 

76 I. 0. 417=26 Or. L. J. 177=38 O. L. J, 183 = 
A. I. B. 1924 Cal. 104, 

— S. 222— Several offences. 

— ^ — |-TriaJ involving offences under S. 406. 1, p. Code 
committed on five distinct dates is not bad. (Muher/i 
and Graham, JJ,) ANIL KRISTA DaS v, BaDaM 
SaNTRA. 116 I. 0. 722 = 30 Cr. X. X 706 ^ 

—S. 222— Time. - ! 

Mistake as to. 

The accused are not prejudiced because the charge 
stated that they committed an offence in ' SeptetnbS 
whilst the evidence showed that the offende Was com- 
pleted before. {^Brown, J.) U. PatBada, U: ?aduMa 
and U. NANDIYA V, THE KTNG-EMPSROR 
84 1. O. 245 = 3 Bur. X. J. 173= 26 Cr.' X. X 245 

« A. t ^ft.^1924 Bang. 37i: 

— S. 222 -Tllne and place of ® ** 

Biffereni from that in Ue eharge, proved-^Con- 

viction — If valid, ' 

‘Where the accused is charged with having beaten the 
complainant at a particular piac^and at a partihilaf' 
time and the prosecution fails to'dltfal^eh that 
the accused cannot on that evidence be cohv^r^^ 
having beaten the confipls^itot^ at a different etf a ■ 
dif^bieutocteasiofi. >X^roimtisa^, ' /,) jA^lltuWDl^ ' ^ 
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OR. P. CODE (1898), S.222-~Tijae and place of 
offence. 

Emperor, 77 1. 0. 823= 25 Or. L. J. 471= 

6 L. L. J. 572= A. I. R. 1924 Lah. 616. 
— S. 223— Cheating. 

• M anfier of cheating misdescribed — Defect is 
material but can be condoned if accused is not preju- 
diced. 

The alleged facts of the case were that the complai- 
nant paid a certain amount to the accused for redeeming 
certain jewel pledged with the accused, that the accused 
received the money and, saying that he would get the 
jewels, absconded. The charge under S. 420, 1. P. Code, 
was to the effect that the accused dishonestly induced 
the complainant to part with several gold and silver 
o/naments on false i epresentation and thereby commit- 
ted the said offence, 

Held^ the charge did not correctly set out the facts 
of the case for the prosecution upon which it was found- 
ed, and that the real charge under S. 420 I. P. Code, 
which could be framed upon the case as presented on 
behalf of the prosecution was that the accused dis- 
honestly induced the complainant to part with the sum, 
dishonestly concealing from the complainant the fact 
that he never intended to return the oi naments for the 
return of which the amount was being paid. 

Held, further that this defect in the framing of the 
charge, though a material one, did not prejudice the 
accused in any way as it was clear from the answer 
which the accused gave to the Court w’hen examined 
under the provisions of S. 342, Cr. P. Code, that he 
understood exactly what the case against him was. 
i^Mukerji, /.) GOKUL KHATIC v, EMPEROR. 

86 I. 0. 970 = 26 Or.L. J. 906 = 29 0. W. N. 483= 
A. I. R. 1926 Oal. 674. 

~ S. 223— Conspiracy. 

For a charge of conspiracy only an agreement is 

sufficient, so it is sufficient to include in the charge 
the agreement which is alleged to have been arrived at 
between the conspirators. (Dalai, /, C.) BlSHAM- 

bharNath Kundonz'. Emperor. 

26 Cr,L,J. 1602= 2 0. W.N. 760 = 90 I. 0. 706 = 
A. I, R. 1926 Oudh 161. 
— S. 223 — Defective charge. 

Curable 

A trial de nauo must not be ordered when no char^ 
has been framed or when a defective charge has been 
framed. In such a case what must be done is to order 
a fresh trial from the stage at which the illegality occur- 
red Ss, 225 and 537 of the Cr.P. Code, remedy any de- 
fect due to the omission in the charge of the particulars 
required by S. 223 of the Code. (Hallifax, A, J. Cl) 
GaNGADHARz'- BHANGI Sag. 81 1. 0. 976 = 

25 Or.IiJ il62= A. I. R. 1925 Nag. 147. 
— S. 223— Mode of offence. 

^The accused had been convicted inter alia of an 

offence under S. 126, Railways’ Act, the conviction 
being by force of S, 149, Penal Code. The charge fram- 
ed against them made no mention of 5. 149, Penal 
Code. Held, the conviction by force of S. 149, Penal 
Code was illegal. (Mamesam and Wallaee, //.) 
THAIKKOTTATB KuNHa;BEN, in re, 76 I.C. 644 = 
18 M.L.W. 946 =33 M. L. T. 210= 

‘ 1924 M. W . N* .47 = 26 0^. E. J. 212= 

A.I.R. 1924 Mad. 338. 
— S. 223— Non-mentioning charge. 

The accused had been convicted, iftter alia, of 

an offeace under S. 126, Railways Act, the conviction 
b^g by foTce of S. 149, Penal Code. The charge fram- 
ed igainsf, fhena made no mention of S. 149, Penal 
the conviction by force of ,p. 149, Penal 
^ iileggU . (Kamesam and J^allau;^^^ J/,} 


CR. P. CODE (1898), S. 227- Addition of charge. 

ThaiKKOTTATHIL KUNHAEEN, In re, 76 I.O. 644 = 
18 M. L. W. 946= 33 M. L. T. 210 = 
1924 M. W. N. 47 = 25 Cr. E. J. 212= 
A. I. R. 1924 Mad. 338. 

— S. 223— Dnlawful assembly. 

A charge of being a member of an unlawful 

assembly with the common object of committing assault 
is the usual form of charge when the common object is 
to do violence to some person. It is immaterial whether 
the offence, to commit which there was a common object 
was assault, simple hurt or grievous hurt. (Allanson and 
Sen, //.) CHHANKA DHAUNK tj, EMPEROR. 

104 I. C. 97 = 6 Pat. 832 = 8 A. I. Cr. R. 570 = 
8 P.E.T. 826=28 Cr.L.J. 769 = A.I.R. 1927 Pat. 398. 

— S. 225— Error,’ what is. 

— —Setting out the details of the charges in one com- 
prehensive sentence instead of stating the substance in 
separate sentences is not an error in law. (Miller, C, J, 
and Mullick, /,) JAMUNA PRASAD v, EmPEROR. 

107 I. O. 826 = 9 A. I. Cr. R. 483 = 
29 Cr. E. J. 287. 

— S. 226— No prejudice. 

Curability, 

Where a Magistrate acts irregularly in specifying 
three distinct offences in one head of charge, the accused 
are not misled or prejudiced by the defective form of the 
charge as they knew perfectly well what offences they 
were charged with, there is no substantial defect in the 
charge sheet as to render the trial or conviction illegal ; 
such irregularities are cured by Ss. 225 and 537 where 
they have not occasioned any failure of justice. (King, 
/.) BaCHCHU V. MT. PlYARA. 101 E C. 186 = 

2 Euck. 430 = 4 O. W. N. 341= 28 Cr. E. J. 409 = 
8 A. I. Cr. R. 9 = A . I. R. 1927 Oudb 235. 
— S. 226 — Dulawful assembly. 

Omission to state common object not fatal. 

Where the common object of an unlawful assembly is 
specified in the complaint and found by the Court, its 
omission in the charge does not vitiate trial. 21 Cal. 
827, Appl.; 22 Cal. 276, Dist. (Macleod , C, J. and 
Crump, /.) YESHVaNT v. EmPEROR. 95 I. C. 72 = 
28 Bom. L. R. 497 = 27 Cr. E. J. 744= 
A. I. R. 1926 Bom. 314. 
— S. 226— Addition of charges. 

-’Grotmd, 

The fact that the learned Public Prosecutor might 
have examined witnesses had he not been of opinion 
that they had been tampered with is not a reasonable 
ground for adding a charge of conspiracy to a charge of 
an offence under S. 314, Penal Code in the absence of 
any evidence of such a conspiracy. (Aston, A, J. cS 
Wahid Bux v . Emperor. 120 I.C 81= 

1929 Cr. 0. 678 = 30 Cr. E. J. 1121 = 

A. I. R. 1929 Sind 250. 

: — Undffl: proper circuo^tances a Ses.«ions Judge can 

add charges distinct from the charges raised by the 
committing MagiS|trate. Thus where some accused were 
charged with murder of one person and hurt to another 
person the Sessions Judge can add a charge of murder 
of the latter person also. (Newbould and C, C, Gkose. 

//,) Hassenulla Sheikh Emperor. 

83 I. C, 486 = 26 Cr. E. J. 6 = 28 C. W. N. 661 = 
A. I. R. 1924 Cal. 626 

-? Power — Exercise — Limits, 

Where seven persons were committed for trial to 
Sessions under S. 302 and at the comm^ement of the 
Trial the Sessions Judge added charges under Ss. 326, 
325 and 323 Penal Code in connecrHou;, with the injuries 
. indicted on three, pf t he prosecution ^ ii^itnesses. 
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OR. P. COBB (1898), S. 226 -Addition of charges. 

Held, that the Sessions Judge acted within his powers 
in adding the charges relating to the injuries. So long as 
the facts appearing in the Magisterial inquiry warrant 
the framing of the charge omitted by the committing 
Magistrate, the Sessions Court has power to add the 
charge so omitted. It is not quite correct to say that 
the ^ssions Court is not a Court of original jurisdic- 
tion. It has original jurisdiction which it can exercise on 
commitment made by a Magistrate 9 S. L. R. 37 Foil., 

4 I. C. 993 ; 32 C. 22 Dist. {Broadway, /.) MULA 
Singh v. Emperor. 711. 0. 593= 

24 Or. L. J. 177 = A. I. R. 1924 Bah. 413. 
— S. 227— Alteration. 

‘Where an accused is sent up on a police report 

for trial for an offence punishable under S. 122 of the 
Bombay City Police Act, the trying Magistrate can 
alter the charge and convict him of an offence under 
S. 352, I.P.C.; 36 Cal. 869, Foil. {Marten and Madgav- 
kar, //.) FraMJI BOMANJI EMPEROR. 

93 I.C. 896 = 28 Bom. L. R. 291 = 27 Or. L. J. 496 = 
A. I. R. 1926 Bom. 255. 
— S. 227 — Alteration after conviction. 

Burma Excise Act, Ss. 30 {d) and 37. 

An illegal conviction under S. 30 {d) cannot be 
altered to a conviction under S. 37 if the accused is not 
called upon to answer a charge under the latter section. 
{Healds /.)EmPEROR v. NGA PO SeiK. 

119 I. C. 223-7 Rang. 316 = 30 Or. L. J. 990 = 
1929 Or. 0. 451 = A. I. R. 1929 Rang. 256. 
— S. 227— Amendment. 

Sessions Judges, when they receive an indictment, 

should compare the charge sheet with the section, and, 
when necessary, amend the charge sheet, using so far as 
possible the words of the section. {Wazir Hasan and 
Simpson, A. /. Cj.) BHULaN v, EMPEROR. 

91 1. 0. 233=27 Or. L.J. 57=A.I.R. 1926 Ondli 246. 
— S. 227— Appeal. 

-Interference in — Discretioft of trial Court n 

An appellate Court should be very slow to interfere 
with the discretion of a trial Court if not exercised in a 
perverse or arbitrary manner. 26 All. 238 (P. C.) and 
42 Bom. 380 P. C., Rel. on. Where the trial Court 
feared that the recasting of the charges would embar- 
rass the jury and possibly prejudice the accused in 
his trial. 

Held, that it cannot be said that such a reason was 
capricious or involved any disregard of any legal princi- 
ple and certainly does not call for interference by High 
Court in appeal. {fCincaid, J. C. and Rupckand Bila- 
ram. A, /. C,') EmPEROR z/, StEWaRT. 

97 I. 0. 1041 = 27 Cr. I.. J. 1217= 
21 S.I,.R. 55 = A.I.R. 1927 Sind 28. 
— S. 227— Oon^iracy for forgery. 

■" "C harge — Contents — IT al idity-—Test . 

Where the main chargfc was that of cheating, where it 
was not necessary at all to mention forgery as the object 
of the conspiracy, because forgery was committed not 
for its own sake but in order to cheat a bank and obtain 
money from it in a way in which, if it had known the 
fact, it would not have parted with the money ; where 
there was no attempt to circumvent the law regarding 
sanction, and where the obiect of the conspiracy as to 
cheating was also mentioned from the very beginning. 

Held, that the omission, though at a late stage of 
the proceedings, of the head of fergery as an object of 
the conspiracy charged did not vitiate the rest of the 
charge. The matter would have been different if com- 
mitment had been made on a charge of committing 
criminal conspiracy for the purpose of forging docu- 
ments and subsequently, on discovering that^such a 


OR. P. CODE (1898), S. 227— Information of al- 
teration to accused— S. 237. 

charge required sanction, another object, viz,, that of 
cheating the bank, had been substituted. Where the 
trial starts for an object of the conspiracy which is 
beyond the cognizance of the Court, but where at the 
same time other objects of the conspiracy are within 
the cognizance of that Court, the omission of one head 
which is beyond the cognizance of the Court cannot 
affect the jurisdiction as regards the rest of the charge. 
(Case law discussed.) {Dalai, J, C.) BishaMBHAR 
Nath Tandon v. King Emperor. 90 I. 0. 706= 

2 O. W. N. 760 = 26 Or. L. J. 1602= 
A. I. R. 1926 OudE 161. 
— S. 227— Effect of alteration. 

Deprival of right to he tried by jury — It is 

bad in law. 

Where by a notification the Government had directed 
that in a particular district certain offences, including an 
offence under S. 436, 1. P. C. were to be tried by a 
jury and not with the aid of assessors, and the S. J., of 
that district upon a commitment of the accused with 
charge under S. 436 altered the charge to one under 
S. 149 read^with S. 436 and tried the case with the help 
of assessors. 

Held, that the trial was void as being without juris- 
diction. The trial of an offence under S. 149 read with 
S. 436 is a trial under S. 436 as the Court must always 
first determine whether the offence under S. 436 has 
been committed by an individual and next whether 
S. 149 makes the participators responsible. Exactly 
same is the case with S, 34, 1. P. C. 

Held, farther that the Sessions Judge ought not to 
have withdrawn the charge under S. 436 and substiWt- 
ed that under S. 149 read with S. 436 which put the 
accused under a disadvantage as they were deprived of 
the right of trial by jury, the assessor’s opinion being 
less final on a question of fact than the verdict of a 
jury. {Mullick and Kulwant Sahay, //I) RAMSUNDER 
ISSER V. Emperor. 93 I. O. 976=5 Pat. 238= 

7 P. Ii. T. 178=27 Cr. L. J, 612= 
A. I. R. 1926 Pat. 263. 

— S. 227— Further cbarge. 

^More aggravated offence found — Further charge 

should be made. 

It is the duty of a Magistrate to see what offence has 
been committed if any, and if an offence more aggravat- 
ed than the one complained of is discovered, it is no less 
his duty to charge the accused with the more aggravat- 
ed offence. {Johnstone, /,) MANGAL SEN v . EmPER- 
OR, 118 I. 0, 663=1929 Cr. C. 666= 

30 Cr. L. J, 967= A. I. B. 1929 Ball. 838. 
— 227— laformatioR of altexatiOE to accused— 
S.237. 

'Section 227 deals with alteration of a charge, but 

it requires that the alteration shall be read and explained 
to the accused. The accused must know what ‘ he is 
charged with and what offence he ha^ to answer. S.' j237 
must be read with S. 227. A Court cannot ' cionvicjt an 
accused oerson of an offence of which be faa^ not b^en 
told anything. (Mears, C. /.) RaGHUNATH KBaKDC 
V. EMPEROR, 91 1. C. 888=24 A: B, B 1^8= 

7 B. R. A, Cr. 11^2TCr. B. J. 152= 
A. R. 1926 All. 227. 

-^An accused is entitled to ]khqw , what offence he 

has to answer, Ss. 237 and 2!!57, Cr.'T- tbde nece^atUy 
go together. It is not thb intsAich i>f the le^slsdure to 
empower a Court to convict 'an ^sfccnsedr pfei^on of 'an 
offence of which he has not been told anything. (^^<4- 
nsrfi, /;) DHUM SITOH v , EMPEROR. 88 I. 

B. R. A. 14S=* 
I. R. 1926 AM. 
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OR. P. CODE <1898), 

— S. 227—Proper procedure 

* Acquittal and fresh charge. 

Besides asking for an amendment which is likely to 
prejudice the prisoner, it is always open to the Crown to 
have the prisoner acquitted upon the original charge and 
to have him charged anew before the Magistrate 
according to the new facts, {JChicaid^ J. C, and Rup~ 
chand Btlaram^A, J. C.) EmPEROR v, STEWART. 

97 I. 0, 1041-21 S. L. B. 66 = 
27 Or. L. J. 1217- A. I. B. 1927 Sind 28. 
— S. 227— Scope. 

It is doubtful if S. 227, Cr. P. Code, intended to 

confer jurisdiction on the Sessions Court to add or 
substitute a new charge or fiesh evidence led or to be 
led in the Sessions Court for the first time, 3 Mad. 35l, 
Rel. on. (^ICincaid^ /. C. and Rupchand Bilaram^ 
A. /. C.) Emperor v. Stewart. 97 1. 0. 1041 = 
21 S. L. R. 56 = 27 Cr. L. J. 1217= 
A. I. B. 1927 Sind 28. 

— S. 227— Time of alteration. 

Where the Magistrate inquired into the com- 
plaint and framed a charge under Ss. 352 and 504, but 
at the time of writing the judgment he discovered that 
the occurrences were different and that the chaiges under 
Ss. 504 and 352 could not be tried together, and finding 
the illegality of the charges, he struck out the charge 
framed, and framed a charge under S. 504 alone against 
the accused and asked the accused whether the prosecu- 
tion witnesses vrere to be recalled and examined and 
whether he had any defence witnesses to exarnine, but 
the accused stated that he did not want to Examine 
witnesses and the Magistrate convicted him under 
S. 504. 

ffeld^ that such procedure was not sanctioned by 
S, 227, Cr. P. Code. What could be done under S. 227, 
was only to alter or modify the charge at any time be- 
fore judgment. But the section does not permit the Court, 
to try in the same trial two distinct offences which are in | 
no way connected with one another and that the proce- j 
duye was^ illegal and the conviction must be set aside. 29. 
Mad. 569, Foil. {Devadoss, /.) Krishnamurthi 
Aiyar V. Narayanaswami Aiyar. 90 I. C, 914= 
22 M. L. W. 402=1926 M. W. N. 746 = 
26 Cr. L. J. 1618= A. 1. B. 1926 Mad. 1065 = 

49 M. L. J. 93. 

— S, 228— Be-call of witnesses, 

S. 231. 

E\ en where S. 228 applies the accused has the 
right to re-call prosecution witness although alteration in 
the charge did not affect his evidence. (^Reilly, /.) 

Ramaunga Odayar V. Emperor. 113 1, c. 672 = 
62 Mad, 346 = 29 M. L. W. 111 = 
1928 M. W. KT 838 = 1 M. Or. 0, 312= 
30 Or. L.J. 223 = 12 A. I. Cr. B, 247= 
A. I. B. 1929 Mad. 200=56 M. L. J. 600. 
— S, 231 —Duty to ask accused. 

— '—No such dtUy of court. 

There is no duty laid on the Court under S. 231 to 
the accused if he wishes to re-cail or resummon pro- 
^cntiqn or defence witnesses and so there is no breach 
of any j^rovisions in S, 231 if the Court does not so 
It is essential that the accused should ask for 
Rcdaiseiom A. I, R. 1924 All. 665, lief. {Dalai, Jf) 
Emperor. 1930 Or. 0. 194= 

. IX J*. B. A. Or. 31 = 1930 A. L. X 672 = 

All, 466=127 1. 0. 687=A. I-B. 1»S0 AH. 215. 
— S. to recall. 

I V ■ • 

Pi:iiiml|j??the, ncossed was tried aander Si. 334, 1. P, 
add afters the evidence of 

lecftrded, Ttie after the 


OB. P. CODE (1898), S, 233— Cross-cases. 

defence was concluded altered the charge into one under 
S. 307, 1.P. Code and did not give an opportunity to the 
accused to re-examine the witnesses for the prosecution 
with reference to the altered charge or to produce 
further defence evidence but committed him to the Court 
of Sessions on the altered charge. Held, that the pro- 
cedure was entirely illegal and was likely to prejudice 
the accused. The order of commitment is therefore 
set aside. {Kanhaiya Lai, Jf) MOHAN LaL v. 
Emperor. 81 1. 0. 318=22 A. L. J. 239= 

25 Cr. Ii. X 798 = 6 L.B. A. Or. 79 = 
A. I.R. 1924 All. 666. 
— S. 231— Be-call of witnesses. 

— Peremptory. 

The provisions of S. 231 are peremptory and there- 
fore when a charge is altered, the Couit is bound to 
re-call any witness which the prosecution or the accused 
desire. {Allanson and Sm, /.) Chhauka DhauNK 
V. Emperor. 104 1 . 0. 97= 6 Pat. 832 = 

8 A. 1. Cr. B. 670 = 8 P. L. T. 825= 
28 Or. L. J*. 769 = A. I. B. 1927 Pat 398. 

If a charge is amended the accused is entitled to 

re-call and cross-examine any of the prosecution 
witnesses and not only tho*e witnesses on the basis of 
whose evidence the charge was amended. {Martineau, 
/.) Hazara Singh v. Emperor. 90 1. 0. 153= 
26 Cr. L. X 1497= A. I. R. 1926 Lab. 60. 
— S. 232— Scanty evidence. 

In a charge framed under S. 498 against the accus- 
ed in the trial Court, it was alleged that he had taken 
the woman away from the complainant^s custody, but the 
nature of the evidence showed that the charge was in- 
tended to relate to the alleged taking away of the com* 
plainant’s wife from one ,5’s house. There was, how- 
ever, no finding that B had the care of the woman on 
behalf of her husband, the complainant, nor was there 
any evidence on the record that would justify such a 
finding. 

Held, that from the very scanty nature of the evidence 
connecting the accused with the offence, it would not be 
proper to order a re-trial on an amended charge. 
{Rankin, C.J. and Patterson, /.) SUNNAT MaNDAL v. 
Makar Sheikh. 124 1.0. 620 =31 Cr. L.O*. 697= 
1930 Or. 0. 138= A. I. B. 1930 Cal. 138. 
— S. 232— Scope and applicability. 

The rule of law that if any person is misled in 

his defence by the absence of any charge or an error in 
the charge a retrial is to be ordered, applies as well to 
cases in which the conviction was in compliance with 
the terms of the law as to cases in which the conviction 
was irregular. But mere defect or irregularity in pro- 
cedure is not sufficient, the prejudice to the accused 
being the real test. {Courtney Terrell, C. /. afid 
Rowland, /.) MALLU GOPA v. EmPEROR. 

118 I. C. ^23=30 Cr. L. J. 891 = 
10 P.L. T. 875=1929 Cr. C. 684=9 Pat. 642= 
A. I. B. 1929 Pat. 712, 
— S. 233— Alternative charges. 

-There is no misjoinder in charging the accused 

with the m^n offence namely murder, and under Ss. 
201 to .203, 1. P. Code. {yVallace and Jackson, JJf) 
Chinna Qangappa V. Emperor. 1930 Or.C 1126= 
1930M. W. N. 489= 32M. L. W. 389- 
A. I. B. 1930 Mad. 870 =69 M. L. X 677. 
— S. 233— Cross-cases. 

—‘—Joint trial — Illegal. 

There were two cross-cases arising out of a riot and 
although two separate records were prepared) only one 
Joint trial was held andithe prosecution evidence in each 
case was treated as defence evidence in the other case. 
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OB.P.ODDE (1898), S. 233— Oross-cases. 

Held^ that the procedure was illegal and the trials 
mast be quashed. (^Abdul Raoof^^ y.) MUHAMMAD 

Emperor. Si L 0. 39=26 Or. L. J, 551= 

A. 1. B. 1925 Lah. 149. 

— S. 233— Distinct offences. 

Sharfuddin and Nanhe accused were detected 

while stealing the crop of the complainant Chiddu 
Chamar, who objected to the theft and was compelled 
to run away to his house. After this, Sharfuddin and 
Nanhe hearing that the complainant intended to go to 
the police station to make a report, went along with the 
other persons to the complainant’s cJiaupal and there 
-caused hurt to Chiddu, and grievous hurt to his father 
Nanhe. 

Held^ that the two offences were obviously quite 
distinct and separate, and there was also an interval of 
time between their commission. Held^ further, that they 
were not so connected together as to form the same 
transaction. (SuJazman, y.) ShaFI v. EMPEROR. 
81 1. 0. 612=21 A. L. J. 859=4 L. B. A. Cr. 4 = 
25 Or. L. J. 964= A. I. B. 1924 All. 211. 
— S. 233— Joinder. 

• " Persons who abet in offence of helping others to 
escape from lawful custody could be tried along with 
those who escaped and all together could be tried also 
for offences under Penal Code, Ss. 147 and 323 — 
where the whole thing formed one transaction. 
iKnshnan, J.) ARUMUGA GOUNDAN v, THE CROWN. 

811. 0. 312=18 M. L. W. 818= 
25 Or. L J. 792= A. I. B. 1924 Mad. 384. 
— S. 233— Joinder of accused. 

— Applicability, 

There is no provision in the Cr. P. Code requiring a 
■separate inquiry in respect of each accused person. The 
provision contained in S. 233 relates to separate trials 
only. Hence no question of illegal joint trial arises 
when the accused persons are discharged under S. 253; 

9 N. L. R. 42, Rel. on ; 4 N. L. R. 71 and 13 N. L. R. 
35, Dist. {Mohiuddin, A. /. C.) MaNBODH SINGH 
JhaBOOLAL. 115 I. 0. 164 = 30 Or. L. J. 404= 
1929 Or. O. 261 = 12 A. I. Or. B. 368 = 
A. I. B. 1929 Nag. 237. 
— S. 233— Joinder of charges. 

5. 537 — Curability— -Principle underlying. 

It cannot be assumed that if a mandatory provision of 
the Code has been infringed in framing the charge, the 
Gourt must of necessity be held to have failed in ad- 
ministering justice to the accused. S . 537 affords no real 
•grounds for any such assumption. The impugned pro- 
cedure must be one that is not only prohibited by the 
Gode but also works actual injustice to the accused. A. 

I. R. 1927 P. C. 44, Foil. (iVallace and Jackson, //.) 
1C. Ramaraja Tevan V. Emperor. 

1930 Or. 0. 1033 = 127 1. 0. 654= 53 Mad. 937= 
1930 M. W. N. 377= A. 1. B. 1980 Mad. 867. 
— M . ^ M ischief and riot — Bad, I 

In a case where the act of mischief is quite a separate 
transaction from that of riot, and the same persons are 
not accused in both transactions, the trial is bad for 
misjoinder of charges. {Shadi Led, C, /•) BaBU MaU 
Ghasi. 106 I. 0. 460 = 29 Or. Ii J. 34= 

9 A. I. Or. B. 321= A. I. B. 1928 Lah. 185. 

-A joinder of charges for offences under S. 20 of 

the Cattle Tx-espass Act and S. 504, Penal Code, is not 
illegal where the insult complained of was so near in 
point of time and place that it may reasonably be held 
to have formed part of the same transaction. \Wallace, 

J, ) Deenadayalu Naidu v, Ratna Padaychi* 

100 ro. 381=50 Mad. 841*^26 H. L. W. 282= 
1927 M. W. N. 167=^28 Or. Js. J, 301 = 
A. I. B. 1927 Mad. 396^52 M. !>. J* 251. 


OB. P. CODE (1898), S. 233— Joint charge. 

— - Joint trial for the offence under S. 379 and 411^ 

Indian Penal Code is illegal. {Abdzd Raoof, jj 
SOHEM Singh v. The Crown. 76 1. 0. 866= 

26 Or. L. J. 274= A. I, B. 1923 Lah. 394. 

— S. 233— Joint charge. 

G arable. 

The joinder of two offences in a single charge is only 
an irregularity cured by S. 537, Cr.P. Code, and not an 
illegality. 40 Cal. 846, Diss. from ; A. I. R. 1922 
Cal. 573 ; A. I. R. 1925 Cal. 341 ; and A. I. R. 1927 
Cal. 17, Dist.; 19 C. W. N. 972, Foil. {Cuming and 
Lort Williams, J J.) AJGAR SHAIKH v. EMPEROR. 

117 I. 0. 596 = 30 Or. L. J. 799 = 48 0. L. J. 138 = 

32 0. W. N. 839= A. I. B. 1928 Oal. 700. 

^The joinder of two offences in a single charge is 

an irregularity and not an illegality. 41 Cal. 66 and A. 

I. R. 1922 Cal. 573, Rel. on. {C timing and Gregory, 
jy.) Tamz Khan v. Rajjabali Mir. 100 l.o. 827= 
45 0. L. J. 591=31 0. W. N. 337=28 Or. L.J. 347= 

7 A. I. Or. B. 553= A. L B. 1927 Oal. 330 

Where in the course of one transaction three 

murders were committed and only one charge was 
framed against all accused. 

ffeld, that three separate heads of charge should have 
been employed. A. I. R. 1922 Cal. 573, Ref. {Rankin 
and Duval, //.) AZIMODDY v. EmPEROR. 

99 I. 0. 227 = 54 Oal. 237=28 Or. L. J. 99 = 
44 0. L. J. 253= A. I. B. 1927 Oal. 17. 

Irregularity — Test — Prejudice to defence. 

Where offences under S. 416 were committed in res- 
pect of two separate attachment warrants but in the 
same transaction and the Magistrate framed one charge 
in respset of both the offences. 

Held, the offences formed part of the same transac- 
tion, and the law allows that they can be tried together. 

It is immaterial whether the two offences were included 
in one charge or whether they were separated and each 
of them was made the basis of a charge. Assuming it 
was an irregularity, the main consideration should be 
whether any error, omission or irregularity would cause 
any embarrassment either to the defence or to the 
Court, whether it would prejudice the accused in his 
defence, and whether it had caused a miscarriage of 
justice. 25 Mad. 61 (P. C.) and 19 C. W.N, 972, Ref. 
{Maung Ba and Doyle, //.) ABDUL RAHMAN v. 
Emperor. 94 1. 0, 717=4 Bxir. L. J. 213= 

27 Or. L. J. 669= A. I. B. 1926 Bang. 53. 

•' ^— Murder of severed by one act. 

Where several persons are murdered by setting fire to 
the hut in which they are sleeping, to frame one charge 
of murder comprising the names of all the victims ins- 
tead of a separate charge being framed with regard to 
each is a defect but is only a technical defect. 

per MukAerfii /. — The first part of S. 233, Cr. P* 
Code, lays down that for each distinct offence Shall be 
a separate charge. The provision is mandatory and a 
number of different charges should have been framed 
for these several offences of murder which appear to 
have been huddled into the first count as it stands. 
Whether this provision of the law is obligatory or mere- 
ly directory, or whether the failure to comply with it is 
an illegality which vitiates the trial oris a mere irregular 
rity, is a question with regard- to which there is a clear 
conflict of judidial opinion m the Calcutta High Cqunk. 
{Walmsley and Mukerfi, //.) • ALIMUDDI NA8KAR v. 

Emperor* 86 L O. ^J3l= 40 C. L. J. 54^ 

52 OaL 263 = 29 0. W. IT* 173 = 26 Clx. I 4 

1 < A;LB.:L92&ai|,34lb 
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OB. P. CODE (1898), 

— S. 233 —Omission of charge. 

Under S. 149, Fenal Code — Not tllegal. 

S. 149 creates no offence but is like S. 34 
merely declaratory of a principle of the common law 
and its object is to make it clear that an accused who 
comes within that section cannot put forward as a 
defence that it was not his hand which inflicted the 
grievous hurt. A person cannot be tried and sentenced 
undej S. 149 alone, no punishment being provided by 
the section. Therefore the omission of S. 149 from a 
charge does not create an illegality by reason of S. 233, 
Cr. P. Code, which provides that for every distinct 
offence of which any person is accused there shall be a 
separate charge. {Spencer^ Krishnan and Fames am ^ 
//,) THEETHUMALAI GoxJNDAR, In re, 

82 I. 0. 465=4:7 Mad. 746 = 20 M. L. W. 261 = 
36 M. Ii. T. 21 = 25 Or. L. 1297 = 
A. I, B. 1925 Mad. 1=47M. L. J. 221 (P.B ) 
— S. 233— Omissioa of separate charges. 

Where the accusation that the murder and loot- 
ing were committed in pursuance of the common object 
was in no way frivolous but the common object was 
ultimately negatived and the objection was subsequently 
raised on the ground that separate charges had not been 
framed in respect of the offences alleged. Held, that 
under those circumstances the omission to frame separate 
charges was not fatal. {Wallace and Jacksin, JJ I) 
RamaRAJA They an, in re, 1930 M. W. N. 377 = 

1930 Or. 0. 1033= 127 1. 0. 654= 
53 M. 937= A. I. B. 1930 Mad. 857. 

• S. 233— One transaction. 

—Persons who abet in offence of helping others to 
escape from lawful custody could be tried along with 
those who escaped and all together could be tried also for 
offences under Penal Code, Ss. 147 and 323 — where the 
whole thing formed one transaction. (^Krishnan, /.) 
Arumuga Goundan V, Crown. 

81 1. 0. 312^18 M. L. W. 818 = 
26 Or. L. J. 792= A. I. B. 1924 Mad. 384. 

-S. 233— -Vague charge. 

Where there are as many as seven instances when 

the complainant is said to have been defamed and it is 
not clear from the charge as to which incident each one 
of the two accused was called upon to meet the accused 
cannot be said to have had an opportunity to meet the 
charge as required by law, nor can such a charge be in 
compliance with S. 233 ; 11 Cal. 106, Rel. on ; 30 Cal. 
102, Ref. {^Barlee, J, C, and Kalumal, A. J. C.) 
ALi Mahomed Emperor. 

119 I. C. 532 = 30 Cr. L. J. 1073= 
1930 Cr. C. 126 = A. I. B. 1930 Sind 62. 
S. 234— Breach of trust. 

— ' ' S eparate transactions^ 

A person was accused of committing theft of eight 
necklaces in the possession of a temple under his 
management, on different occasions extending over a 
year — A charge was framed under S. 381, 1.P.C. It was 
contended that the trial was vitiated owing to misjoinder 
of charges. 

Held, that the offence in regard to the necklaces being 
<me of criminal breach of trust and the transaction in 
regard to each necklace bdng a separate one, it was 
necessary to charge the accused separately with each 
-offeiice and every such offence must be tried separately. 
.Although it may be said that there was technically no 
■naisjoinder of charges, as only one charge was drawn, 
■the trial was vitiated in the same way as if there had 
been misjoinder of charges and this was not a mere j 
irregiilarity, 2$ Mad. 61 (P. C) and 38 All 42, ,Rel. ; 
-on. {NedMh JO Raman Lal v, Emperor. 1 


OB. P. CODE (1898), S. 234 — Distinct offences. 


49 All. 312 = 25 A. L. J. 217= 8 L. B. A. Or. 35= 
28 Cr. Ii. J. 171=7 A. I. Or B. 260= 
99 I. 0. 603= A. I. B. 1927 All. 223. 
—Though the amount in respect of which breach of 
tiust is committed is composed of different sums payable 
in respect of four different amounts realized at the same 
time under one receipt, one charge in respect of all such 
items is not bad. {Suhrawardy and Duval, JJO 
Harendra Kumar v. Emperor. 45 0. Ii. J. 207 = 
101 1. 0. 597=28 Or. L. J. 469 = 
A. I. B. 1927 Cal. 409. 

— S. 234— Cheating. 

Where the accused was tried jointly at one trial 

for cheating two persons within the space of one month. 

Held, that one trial for the two offences w'as not illegal. 
40 Cal. 846, considered as no longer good .{^Buckmll, 
J.) Farzand ali V, Emperor. 

1926 P. H.O. 0. 207 = 27 Or. L. J. 909 = 
96 I. 0. 221= A. I. B. 1926 Pat. 347. 
— S. 234— Continuing offence. 

Apphcahility* 

The offence of waging war, punishable under S. 121. 
i Penal Code, is a continuing offence. A charge under 
the section is not illegal by reason of contravening S.234, 
Cr. P. Code, by mentioning more than three offences 
spread over a period longer than a year. {^Krishnan,, 
J., o?i diffe7‘ence between Spencer. O.C. J, and Reillyy 
/.) Gammallu Dora In re. 90 I. 0. 297 = 

49 Mad. 74=1926 M.W.N. 192 = 26 Cr. L. J. 1513 = 
A. I. B. 1925 Mad. 690 = 48 M.L.J. 308. 
— S. 234— Defective charge— Illegality of trial. 

Where a charge for an offence under S. 406, 1.P. 

C., was made about fifteen months after the offence was 
committed, 

Held, that the charge was defective so as to vitiate 
the trial as it violated the provisions of S. 234, and that 
the matter cannot be treated as a mere irregularity. 
{Pearson and Jack, //.) KaLU MiaN v. EmpeROR, 

34 0. W. N. 959. 


— S. 234— Different transactions. 

The operation of the iwo Ss. 234 and 235 cannot 

be combined and therefore a joint trial in respect of two 
sets of separate and independent transactions, in which 
different offences have been committed is not permissible. 
{Mukerji, J.) FaUJDAR MaHTO v, KING EMPEROR. 
48 AU. 236 = 24 A. Ii. J. 239 = 7 L. B. A. Cr. 32= 
27 Or. Ii. j. 143=91 I. C. 816= 
A. I. B, 1926 AU. 261. 

Illegal, 

Where the accused is charged jointly with having 
stolen six specific animals belonging to five specific per- 
sons by five different acts of theft from those five 
specific persons. 

Held, that the error is not a mere technicality w^hich 
can be set right under S. 537. The trial is wholly illegal. 
25 Mad. 61 (P. C.), Foil. {Kennedy, J. C, and 
Rupchand BUaram, A* J. Cl) HYDER v, EMPEROR. 
^ 91 1. 0. 64=20 aL.B. 3 = 27 Cr. L, T, 32= 
A. I. B. 1926 Sind 129. 


— S. 234— Distinct offences. 

Procedure — There is no presumption as to date of 

receipt of stolen property where several articles of stolen 
property are found in possession of accused — Procedure 
to be adopted for trial is to charge the accused for 
3 offences regarding 3 parcels on the assumption that 
each offence is independent. 

Where no evidence, one way or other, exists as to 
whether receipt of various parcels of stolen property 
took place at the same or different dates no presumption 
can be drawn or asaum^ion^masde against the accused 
either that the offence 6f ret^ntio^i by the receiver con* 
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stitutes one or more than one connected transaction. The 
prosecution cannot base its case or justify its procedure 
upon any presumption or assumption operating against an 
accused unless such presumption or assumption is groun- 
ded upon evidence. If the prosecution frames a chai'ge 
on the presumption that the retentions constituted a set 
of independent offences, it must include only three parcels 
in respect cf which the charge is made and the prosecu- 
tion may then be met with the plea that these retentions 
in fact constituted one transaction and one offence, in 
which case the charge could be amended accordingly and 
the whole of the stolen property included in one single 
charge and the accused tried at one single trial. 
Similarly, if the prosecution chooses to prosecute on 
several separate charges in several separate proceedings, 
directly one case is concluded and the accused is convict- 
ed or acquitted, the plea will, of course, at once be put 
forward, namely, that the accused can take the benefit 
of the provisions of S. 403, of Cr.P. Code on the ground 
that the retentions constituted a single transaction and a 
single offence and no presumption or assumption to the 
contrary can be raised as against the accused. It is 
obvious, therefore, that the only safe course to adopt, 
in cases of this character where no date of reception is 
known or can be proved by the prosecution, is to take 
advantage of the first course indicated above. This 
course whilst giving the accused the advantage of not 
being injured by the inclusion in the count of a very 
large number of parcels of stolen property a course 
which might affect him prejudicially if his case was 
being tried before assessors or a jury and the avoidance 
of which is really the object of S.234 of the Cr. P. Code 
prevents the accused from objecting respectively in any 
way to the trial, for if he contends that the whole matter 
is but one transaction and one offence then the charge 
can at once be amended to include the whole of the pro- 
perty. Where two accused had already been tried for 
the offence of the retention of stolen property (carpets) 
found in their possession at the same time as were the 
stamps the subject matter of the second trial, and their 
plea at the second trial was that they had already been 
tried at the first trial with the same offence as that 
with which they were charged in the second trial. 

Held, they, in effect, claim the presumption in their 
favour that their retention of all these goods w^as one 
offence and one transaction, and to the benefit of this 
presumption they are entitled. The fact that one has 
been acquitted and the other convicted makes no 
difference. The contention that as the articles recovered 
from their posse,ssion were of very diverse character, the 
offences of the dishonest retention of each set of articles 
were distinct offences is negatived by the definition of 
what is the same offence ^ as defined in sub-S. (2) of 
S. 234 of the Cr. P. Code. It is there prescribed that 
offences are of the same kind when they are punishable* 
with the same section of the Indian Penal Code. (1888) 
15 Cal. 511; (1893) 15 All. 317; 1923 Cal. 557; (1905) 9 
C. W, N. 1023, Disc* (Adami and Bucknill^ JJ^ 
King-Emperor 27. Bishun Singh. 

81T. C. 226 = 3 Pat, 503 = 6 P. L. T, 319 = 
1924 P. H. C. 0. 126 = 2 Pat. L. R Cr. 131 = 
25 Cr. L. J. 738 = A. I. R. 1925 Pat, 20. 
— S.234— “Palse entries. 

- — SemUe : If the accused is charged with making 

false entries only, it may reasonably be said that the 
rnaking of each false entry is a distinct offence. 
{Su/irawardy and Costello, J/l) PRAFULEA 

Chandra v . Emperor. 34 c. W. N. 925. 

-Eacli entry ^separate off'encel 

Each false entry which amounts to an act of falsifica- 
tion constitutes a separate offence, although a num ber 


CR. P. CODE (1898), S. 234-— More than three 
offences. 

of false entries might be proved to cover one defalca- 
tion. (^Spe7tcer aud Ramesam, JJ.') SHaMA ShaSTRI 
V. Emperor. 72 1. C. 622 = 1922 M. W. N. 476 = 
24 Cr. Ii. J. 462= A. I. R 1922 Mad. 435 = 
44 M. L J. 67.. 

— S. 234 — Palsification of accounts. 

: — When a person is charged with falsification of 

accounts any number of false entries or omission of 
entries may be proved in order to prove falsification. 
Such a course Is hot contrary to S. 234 Cr. P. Code.. 
{Snhrawardy and Costello, //.) PraFULEA CHAN- 
DRA z'. Emperor. 34 c. W. NT. 925. 

— S. 234 — Legality, determination of. 

Per Krisknan, J . — The question of the legality of 

a joint trial really depends upon the accusation made 
and not upon the result of the trial; provided, of course, 
that the accusation is a real one and not a mere excuse- 
for a joinder of charges which cannot be otherwise char- 
ged. {^Krishnan, J.) {On difference between Spencer, 
Offg, C,J. and Reilly, /.) GaM MaLLU DORA In re. 
90 I. C. 297=49 Mad, 74=1925 M. W. N. 192= 
26 Cr. L. J. 1513 = A. I. R. 1925 Mad. 690 = 

48 M. L. J. 308. 

— S. 234— Misappropriation. 

-Where an accused person is charged under S. 

408, Penal Code with having committed criminal breach 
of trust in respect of a gross sum of money misappro- 
priated by him within the period of one year and the 
charge not only specifies the gross sum taken and the 
dates between which it w’as taken, but also sets out the 
items composing such gross sum giving the dates and 
the amounts alleged to have been misappropriated, the 
charge comes within the provisions of Cl. (2), S. 222, 
Cr. P. Code and that if by specifying the items com* 
posing the gross sums the charge went beyond what was 
necessary instead of prejudicially affecting the accused it 
is to that extent favourable to the accused. 31 Cal. 928, 
Foil.; 24 All. 254; 29 Mad. 558 and 33 All. 36, ReL 
{Sukrawardy and Costello, //.) RAHIM BUX SaRKAR 
V, Emperor. 34 C.W.N. 901 = 1930 Cr. 0. 1117= 
A. I. R. 1930 Cal. 717. 
— S. 234 — More than three offences. 

--Illegality, 

Where an accused is charged with and tried at one 
trial for four off ences it is not merely an irregularity but 
an illegality which vitiates the trial. 25 Mad. 61 (P. C.), 
Folk; A.I.R. 1927 P. C, 44, Dist.; 28 M. L.J.397 and 
5 P. L. J. 11, Ref. {Curgenven, /.) ViRASWAMI 
Naidu V, Emperor. 62 Mad. 999 = 121 1.C. 617 = 

31 Cr. L.J. 273 -A. I. R, 1930 Mad. 508. 

— Illegality- — Charge, 

The accused was charged under S. 477-A, Penal Code 
for making false entries in the pay bill and monthly 
cash accounts. In the charge framed, there were six 
distinct and separate charges of falsification of six sepa- 
rate and distinct documents, viz,, three pay bills and 
three monthly cash accounts. 

Held, that the trial was illegal as being a trial of 
more than three offences together. {Chotzner and 

Dtwal, //.) Krishna Lal v. Emperor. 

7 A. I.Cr.R.426 = 45C. L. J. 1 = 28 Cr. L.J. 291 = 
100 I. C. 371= A. I. B. 1927 Cal. 946. 

S, 234 permits the joinder of three charges against 
one accused, and S. 239, read with S. 234, permits the 
joinder of tw^o charges against one accu.sed with the 
charges of abetment of those two offences against an- 
other accused. But there is no provision which permits 
the joinder of a third charge against the one accused 
with either or both of the first two charges against the 
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OE. E. CODE (1898), S. 234— More tlian tliree 
offences. 

•other accused. Therefore where one accused was 
charged with three separate offences and the other ac- 
cused was charged with abetment of two of these 
•offences, but not of abetment of the third, 

Held, that S. 233, governed the case, and that the 
trial was illegal. (Carr^ y.) AH KiL v, EmPEROR. 

84 I. 0. 463= 26 Or. L. 319- 
3 Bur. L. J. 254= A. I. E. 1925 Eang. 198. 
— went y -six items, 

A conviction for criminally misappropriating 26 diffe- 
rent sums amounting to Rs. 91-2 between the 4th of 
August, 1921, and 12th of January, 1922, cannot be up- 
held. 25 M. 61, Foil. (Stuart, J,) GaNGA PraSaD 
Emperor. 76 I. 0. 662= 25 Or. L. J. 220= 
A. I. E. 1923 AU. 483. 
— S. 234— Offences of different kinds. 

• T hree acts of criminal breach of trust and three 
acts of falsification of accoimts — Applicahi hty. 

It is illegal to try a person on a charge which alleges 
three distinct acts of criminal breach of t-mst and three 
distinct acts of falsification of accounts though in res 
pect of the same items. 30 Mad. 328 and 41 Cal. 722, 
Appr.; 33 Bom. 221, List. The case is not covered by 
S. 234 of the Code, inasmuch as the offences of criminal 
breach of trust and of falsification of accounts are not 
■offences of the same kind. (Fawcett and Coyajee, //.) 
Emperor v. Manant K. Mehta. 49 Bom. 892= 
27 Bom. L. E. 1343-27 Cr. L. J. 305- 
92 1.0. 689-A.I. E. 1926 Bom. 110. 
'Not justified. 

Six accused were tried at one trial for offences under 
Ss. 147, 323, 342 alleged to have been committed on 
25th January. 

Held, that their joint trial cannot be justified under 
S. 234 or 239, Cr. P. Code 25 M. 61 P.C. Foil.; 40 Cal. 
318 and 30 A. 351, Ref. (Daniels, /.) PUTTO LaLz/. 
The Crown. 77 I. 0, 818- 46 AU. 54- 

21 A. L. J. 820 - 4 L. E. A. Cr. 203- 
25 Or. L. J. 466 -A. I. E. 1924 All. 316. 
— S. 234— Scope. 

■ (Obiter f) Ss. 234, 235 and 236 are mutually ex- 

clusive. (Dalai, /.) JaNESHAR DAS v, EMPEROR. 
116 1. 0. 794 = 51 All. 544=1929 A. L. J“. 329= 
10 L. B. A. Or. 53 = 11 A. I. Cr. E. 355- 
30 Or. L. J. 687= A. I E. 1929 AU 202. 
Three offences of the same kind within the mean- 
ing of the section committed within the space of one 
year can be tried at one trial. 40 Cal, 846, Diss. from. 
A.I.R. 1926 Pat. 347, Rel. on. (Miller, C./. and Mul- 
UcK /O Jamuna Prasad v. Emperor. 

107 1. 0. 826 = 9 A. I Cr. E. 483=29 Or.-L. J. 287. 
i*. 235. 

The two Ss. 234 and 235, must be construed apart 
and there is nothing in the Code which would allow the 
two to be added together, so to speak, in order to 
provide for a trial of one person for more than three 
charges even though some of the charges may have 
formed one series of acts so connected together as to 
form the same transaction. In other words, there is 
nothing in Chap. 19 which would validate the trial of 
an accused on six separate charges. (Mitchell, Offg‘^ A. 
y;c.) Emperor z/. dhaneshr AM. 27 0r.li.J 1099- 
97 1. 0. 363=7 A. I. Or. E. 162- 
A. I. E. 1927 Nag. 22. 
— ' — ’■^S,%%Adoes not control S, 239. 

The ^‘former part” lef erred to in the direction at the 
of S. 239 means the part prior to the part headed 
*‘iouider of charges” i,e„ the part under the heading 
^*form of charge”. S. 234, therefore, will not control the 
provisims^ of S. 239. iDolal, /. C.) 'BiSHaMBHAR 


OE. P. CODE (1898), S. 235— Different transac- 
tions— 234. 

Nath Tandon v, King-Emperor. 2 O.W. N. 760- 
26 Or. L J. 1602 = 90 I. O. 706- 
A. I. E. 1926 Oudh 161. 

— S. 234— Single charge. 

« m. S dri£s of embezzlements. 

Where the accused was prosecuted for an offence 
under S. 409, Penal Code, and only one charge was 
framed in which four sums of money said to have been 
embezzled were specified and the Magistrate convicted 
the accused but passed sentence for each embezzlement 
and directed that the sentences should run concurrently, 
Held that there was no misjoinder of charge^ and 
that the separate sentences though invalid did not pre- 
judice the accused so as to render the conviction liable 
to be set aside. (Mears, C. J, and King, J,') Empfr- 
OR V. Prem NaRAIN. 1930 A. L. J. llSO. 

— S. 236— Addition of charge. 

Charge of conspiracy — Addition of another dis- 
closed in evidence — Proper, 

Where the Magistrate, acting on the facts disclosed 
in the evidence for the prosecution, added a second 
charge in respect of an act alleged to have been done in 
pursuance of the conspiracy which was the only offence 
alleged in the complaint, 

Held, that Magistrate’s action was not only justified 
under S. 235, Cr. P. Code, but such initiation taken by 
him w’as on the original complaint and not upon his 
own knowledge or suspicion, because when a Magistrate 
has taken cognizance of an offence upon complaint, it 
is competent for him to take cognizance of any offence 
that is disclosed by the evidence and therefoie S. 191 
does not apply. A. I R. 1922 Cal. 107, Foil. (Maung 
Ba and Doyle, JJf) ABDUL RahmaN v. EMPEROR. 

94 1. 0. 717 = 4 Bur. L. J. 213 = 
27 Or. L. J. 669 -A. I. E. 1926 Bang. 53. 
— S. 235— Applicability. 

Theft of two articles belonging to two different 

persons committed in one enterprise constitutes only 
one offence of theft and not two. (Hallifax, A, /. C.) 
BHU2A V, Emperor 90 1, 0. 151- 

26 Cr. L. J. 1495 -A. 1 E. 1926 Nag. 89. 
— S. 235— Community of purpose. 

What is. 

Though community of purpose or design and continu- 
ity of action are essential elements in determining 
whether or not the number of acts aie so conneaed to- 
gether as to form part of the same transaction, yet to 
constitute community of purpose the mere existence of 
some general purpose or design is not sufficient. There 
can be no continuity of action where each act is a com- 
pleted act in itself and the original desip is accompli- 
shed so far as that act is concerned. Joint trial of the 
accused for falsely inducing various people at different 
times to pay money to the accused, for securing employ- 
ment at handsome wages in a foreign country is illegal. 
(Moti Sagar, /.) NaNaR CHAND v. CROWN. 

81 1. O. 796 = 25 Or. I*. J. 1020- 
A. I. E. 1924 Lah. 734. 
— S, 235— Different transactions— S. 234. 

■ -T he accused was charge-sheeted by the police in 

connection with two separate occurrences. It was alleg- 
ed first that he had run into three rickshaws containing 
several bandsmen and caused injuries to them and 
secondly that about a miles further on he ran into four 
persons carrjdng a bier and injured them, so severely 
that some of them died. 

Held, that the two charges could not be tried to- 
gether. They were not parts of the same transacritm 
I within the meaning of S. 235 Cl) Cr. Pi. Code, nor were 
L they offences of the same kind within > the xsmBitig oi 
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CR. P. CODE (1898), S. 235— Different transac- 
tions*— 234. 

S. 234. {Waller and Anantakrishna Iyer ^ JJ^ COL- 
LET V. Emperor. 1929 M. W. N. 396. 

False statements tn one deposition ^ 

Per Crump and Fawcett^ JJ , — Where a witness 
makes deliberate false statements on different subjects 
and at different times, though during the same deposi- 
tion, each of such false statements constitutes a separate 
offence. The mere fact that they are included in one 
deposition does not make it any the less different offences 
{jCrump^ J. on difference between Shaw and Faweett^ 
//.) Sejmal Punamchanu V. Emperor. 

51 Bom. 310 = 29 Bom L. R. 170= 28 Or. L. J. 373= 
100 I. 0. 981 = 7 A. I. Or. R. 505 = 
A. I. R. 1927 Bom. 177. 

Where there were four distinct acts on different 

dates relating to four different documents charged under 
S. 477- A. Held^ that as the offences did not come within 
a series of acts so combined together as to form the same 
transaction, they could not be tried together at one trial 
either under S. 235 or S. 234. {Addison, f.) FiTZ 
Maurice ». Emperor. 27 Or. L.J. 793= 

96 I.C. 393== A. I. R. 1926 Lah. 193. 

J oint trial of the accused for different offences is 

illegal if the offences were not committed in the same 
transaction. {Zafar AH, J.) NUR KhaN v. The 
Crown. 7L.L.J. 64=26 Or.L.J. 1167= 

88 I.O. 527 = A. I. R. 1925 Lah. 326. 
— S, 235— Disconnected charges. 

— ^-‘•^Combming of, when can be questioned. 

If in any case either the accused are likely to be be- 
wildered in thek defence by having to meet many dis- 
connected charges or the prospect of a fair trial is likely 
to be endangered by the production of a mass of evi- 
dence directed to many different matters and tending by 
its mere accumulation to induce an undue suspicion 
against the accused, then the propriety of combining the 
charges can be questioned. {Nanavutty, /.) KaSUL 
IV, Emperor. 29 Or.L.J. 801 = 3 Luck. 664= 

11 A. I. Or. R. 32 = 6 O.W. N. 612= 
111 I. 0. 306=A. I. R. 1928 Oudh 401. 
— S. 235— Distinct offences. 

Rioting and hiring for rioting. 

The offence of hiring a person to take part in a riot 
is a separate and distinct offence from the riot itself 
and ordinarily the hiring and the riot would be separate 
transactions. ^ There may, however, be circumstances 
which might justify the Court in bolding that the alleged 
hiring or employing and the riot were oart of the same 
transaction. {Newhould and Mukerji, //,) Nayan 
Ullah V, Emperor. 86 1. 0. 818= 

26 Or. L. J. 594= A.I.R. 1925 Oal. 903. 
— S. 236 — ^Doubt about offences. 

— Procedure, 

The fact that the offence under S. 352, I.P.C. is 
punishable with less than six months* imprisonment, and 
is ordinarily triable as a summons case, does not avail 
to support the proposition that no charge is required to 
be framed in respect of the offence under S. 352, if an 
accused is tried for it along with other offences under 
the provisions of S. 235, But if the series of acts com- 
mitted is of such a nature that it is doubtful which of 
several offences the facts proved constitute, the accused 
can be convicted under S. 352, I.P.C. even though he 
can be charged under S. 149, provided the absence of 
charge under S. 342, does not mislead the accused in his 
defence, 29 Cal. 481, Dist.; A.I.R. ^925 P.C. 130, Rel. 
on. {Coi^rtney, Terrell, C, J, and Rowland, /.) 
jEfALLu CORA V, Emperor. ii$ x, o. 323= 

30 Or. L. J. 891=10 P.L.T. 875= 9 Pat 642« 
1929 Or. 0, 684=A.LR. 1929 Pat* 7|2. 


CR. P. CODE (1898), S. 236— Offence of different 
kinds. 

— S. 235— Embarrassing joinder— S. 239. 

Enabling provisions — should not be resorted to 

if it embarrasses defence. 

In a case of a charge of conspiracy, and nine separate 
charges of murder and one of arson, upon the allegation 
that all these offences were committed in pursuance of 
the conspiracy or at any rate in the course of the same 
transaction and applying the exceptions laid down in 
Ss. 235 and 239, Cr. P. Code, all these charges could 
no doubt be legally joined; but the provisions of these 
sections are merely enabling ones and if there is risk of 
embarrassing the defence such joinder of charges should 
not be resorted to. There was evidence against all the 
accused together, only of conspiracy to commit murder. 
A number of murders and an offence of arson were 
committed. Though all the accused were present, there 
was only evidence against some of thetn as regards these 
the latter offences. All the accused were charged with 
conspiracy, murder and arson and the jury returned a 
verdict of guilty against all the accused on all the 
charges. 

Held, that the jury were embarrassed and the accused 
were piejudiced in their defence and that a re-trial must 
be ordered. (25 Mad. 61, (P.C.) Foil.) {Walmsley and 
Milker ji,JJ.') ALIMUDDI NaSKaR v, EmPEROR. 

851. 0. 231 = 40 O.L.J. 541=29 C.W.N. 173 = 
52 Cal. 253 = 26 Cr. L.J. 487 = 
A. I. R. 1925 Cal. 341. 
— S. 235— Independence of charges. 

Striking off of the conviction for a component 

offence — Effect, 

One of the counts in the charge against the accused 
under trial for waging W’ar was that they had committed 
dacoity. This count failed as being too vague. 

Held, (Per Spencer, Offg, C,JI) that the validity of 
the conviction under S. 121 was not affected by the 
striking off of the convictions for other offences forming 
component parts of the offence of w’aging war, and the 
accused cannot be said to have been prejudiced in their 
defence on the charge for waging war, as the acts of 
dacoity were all merely some of a series of incidents 
which went to make up the continuing offence of wag- 
ing war, within the meaning of S. 235 (3). {Hrishnan, 
J, on difference between Spencer, Offg, C.J, and fieilly, 
/.) Gam MaLLa Dora, In re, 90 I. 0. 297 = 
49 Mad. 74 = 1926 M.W.N. 192 = 26 Cr L.J, 1613= 
A.I.R. 1926 Mad. 690 = 48 M. L. J. 308. 
— S. 235— Offences against properties. 

Rioting resulting in damage — Separate offences 

for separate holdingS'--^T hough transaction same, sepa^ 
rate offences can be charged in respect of separate hold- 
ings. 

An offence against property is not an offence against 
the property in the abstract. It is an offence against the 
property of a particular owner or possessor and so al- 
though unlawful assembly may consist of the same per- 
sons throughout, where alleged rioting results in damage 
to crops of a number of raiyats even though the trans- 
action of rioting may be the same, a separate offence of 
rioting is committed in respect of each separate holding 
and separate offences can be charged in respect of each 
separate holding. {James, /.) GHANA MaHaPATRA v. 
Emperor. 123 1. 0* 78=31 Ox L. J. 472= 

1929 Or. 0. 682= A. L B- 1929 Pat. 710. 
— S. 235— Offences of different kinds. 

— -Three acts of criminal breach of tr^st and three 

acts of falsification of accounts--^ Applicability, 

It is illegal to try a perso^t cm a charge which alleges 
threfij distinct acts of crimisloal. breach of trust and three 
dietllict acts of lal||ficati«5>n <4 accounts tljpugh xn res- 
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OB. P. CODE (1898), S. 235— Offences of different 
kinds 

pect of the same items. 30 Mad. 328 and 41 Cal. 722, 
Appr. 33 Bom. 221, Dist. The case cannot fall under 
S. 235 because there are thiee defalcations committed 
on different occasions, and the false entries connected 
with one defalcation cannot be said to form part of the 
same transaction with the other defalcation and falsifi- 
cations. {Fawcett and Coyafee^ //.) EmpEROR z/. 
Man ANT K. Mehta. 

49 Bom. 892=27 Bom.L.B. 1343 = 27 Or.L.J, 305 = 
92 I.C. 689 = A.I.E. 1926 Bom. 110. 
— S. 235— One offence. 

-Theft of two articles belonging to two different 

persons committed in one enterprise constitutes only one 
offence of theft and not two. {Hallifax^ A. f.C.) 
BHURA alias TURAB z/, EmpeROR. 

26 Or. L.J. 1495 = 90 I.0. 151=A.I.E. 1926 Nag. 89. 
— S. 125— One transaction. 

-Where the accused formed themselves into a 

body with the intention of looting and shooting the dece- 
ased and frightening any one who tried to prevent them 
and the accused were tried for the offences of murder, 
attempted murder and hurt, Held, that the whole affair 
from the formation to the disruption of the assembly 
formed one transaction and that separate charges were 
not necessary. {Wallace and Jackscni, J J,) RaMa- 
RAJU THEVAN, In re. 1930 Or. 0. 1035= 

127 I.O. 664=68 Mad. 937 = 1930 M, W. N. 377= 
A. I. E. 1930 Mad. 857. 

'Test for legality. 

Conviction for offences committed outside the scope of 
the common object mentioned in the charge of rioting 
under S. 147 is not illegal and void, if the offences of 
which the accused stand charged constitute one transac- 
tion. {Nanavutty, J.) RaSUL v. EMPEROR, 

111 I. 0. 305 = 6 O, W. N. 612=11 A. I. Cr. E. 32= 
3 Luck. 664= 29 Cr.L. J. 801 = A.I.E. 1928 Oudh 401, 
The offences of conspiracy and offences commit- 
ted in pursuance of that comspiracy form one and the 
same transaction. 19 C, W. N. 672, Rel. on, {Maung 
Ba and Doyle. //.) ABDUL RaHMAN v. EMPEROR, 
941. 0. 717=4 Bur. L, J. 213 = 27 Cr. L. J. 669= 
A. I. E. 1926 Bang. 63. 

— S. 235— Procedure. 

Rioting with hurt — Found against — Tried for 

hurt bad. 

A man cannot be convicted of hurt unless he is char- 
ged with hurt and hence if from the charge as originally 
framed, accused are charged with rioting with the 
common object of causing hurt, and the Court finds the 
charge of rioting with the said common object unsus- 
tainable. on acquitting the accused of the said charge of 
rioting, the Court cannot proceed to find them severally 
guilty of grievous or simple hurt without framing a 
direct charge. The omission to frame a direct charge 
vitiates the trial. 27 Cal. 566 ; A. I. R. 1925 Mad. 1 
(F. B.), Ref., 47 Mad, 746, Dist. {^Jackson, J.) RaMI 
Reddy v. Emperor. 1930 Cr. o. 676= 

127 I. O. 298= A. I. E. 1930 Mad. 631. 
N umber of charges. 

It is better to have too many charges than to have 
too few and once a charge has been framed it should 
not be dropped until the conclusion of the trial unless on 
the face of it, it is wholly inappropriate or the trial is 
open to attack bn the ground of misjoinder or mulii- 
fariousness of charges. {Courtney Terrel, C. J. and 
Fazl AH, J.) RUNJ SUBDUDHI v. EMPEROR. 

Ill 1.0. 770=8Pat. 289 = 10 P, Ii. T. 549 = 
30 Cr. L. J. 675=1929 Ori C. 62= 
IS A. I. Or. E. 143= A. I. E: 1929 Pat. 275, 


CE. P. CODE (1898) > S. 235 — Same transaction. 

Trial for charges under Ss. 304/149 and 

304/34 is not illegal. 

Although under the law there cannot be any objection 
to one charge under Section 304 read with Section 14^ 
and another under Section 304 read with Section 34 
being put forward against the accused persons at one and 
the same trial, in some instances they may cause embar- 
rassment inasmuch as they pioceed upon an assumption 
of facts which may not be identical so far as the two- 
charges are concerned and it is desirable that, in fram- 
ing charges with regard to matters of this description,, 
attention should be paid to the case as put forward on 
behalf of the prosecution and the matter should then be 
dealt with strictly in accordance with the allegations 
which the prosecution desires to prove. {Walmsley and 
Mukerji, JJ.') SureNDRA LaL DaS ». EMPEROR. 

85 I. 0. 147=40 0. L. J. 559 = 26 Cr. L. J. 467 = 
A. I. E. 1925 Cal. 413. 

S. 235 — Same transaction. 

Instances of. 

A series of falsifications of accounts made to cover a 
single act of defalcation may be laid in one charge under 
S. 477-A, Penal Code. Where the real falsification 
consists in making a false entry and the other falsifica- 
tions have their source in that one entry, the series of 
falsifications can be included in one charge. So also a 
charge of criminal breach of trust of a sum of money 
can be tried under S. 235 at the same time with one of 
the falsification of accounts made to conceal the act of 
misappropriation as part of the same transaction. 41 
Cal. 722 and 40 Cal. 318, Rel. on. {^Johnstone, J.y 
Manual Sen v. Emperor. 118 1. 0. 664= 

1929 Or. 0. 571 = 30 Or. L. J. 968= 
A. I. E. 1929 Lab. 843. 
Applicability and procedure. 

The accused made an application to the District 
Magistrate containing allegations of ill-treatment by the 
police and certain police patels in the course of a police 
inquiry. The District Magistrate examined her on this 
application, and she then stated that she could not give 
the name of the police officers by whom she had been 
beaten for certain reasons. Subsequently she made a 
statement to a Sub-Divisional Magistrate, in which she 
alleged that a certain Sub-Inspector and a certain head 
constable had beaten her in this inquiry. A complaint 
w»as made against her at the instance of the Sub-Divi- 
sional Magistrate under S. 193, I. P. C. A charge was 
framed against the accused in that case, which first of 
all charged her with having made tw’o contradictory 
statements, one of which statements she either believed 
to be false or did not believe to be true. The Magis- 
trate, on withdrawal by the Public Prosecutor, acquitted 
the accused under S. 494 {b), Cr. P. Code. Meanwhile, a 
complaint had been made in the same Court by the Dis- 
trict Magistrate against the accused, charging her with 
having furnished false information to a public servant 
in the first application so that she bad committed an 
offence under S. 182, I. P. C. 

Held, that the case is one where there can be said 
to have been a series of acts so connected together as to 
form the same transaction, within the meaning of sub- 
S. (1). S. 235 ,* that in that series of act*^ more offences 
than one were committed by the same person ; that the 
wording of sub-S. (1), S. 235, did cover the case and 
that the previous acquittal did not bar the subsequent 
prosecution. {Fawcett ,and Mirza,' JJf) DAGDI 
Dagdya Bhil V. Emperor. 109 I. c. 346= 

29 Or. L. J. 522=10 A. I. Cr. E. 187= 
SO Bom. L. E. 342*=^ A. I, E. 1928 Bbm. 177. 

— 'Continuous acts directed iokbdrdf sePme bhfict. 

\ Accused ' were charged Wideir S'd 147, 325 and 344. 
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CE. P. CODE (1898), S. 236— Same transaction. 

They had all the common object of taking away the 
complainants and confining them nntil they agreed to 
work for one H who was one of the accused. H was 
not present at the place from where the complainants 
were taken away but he was present at the place where 
th6y were subsequently confined. The coropluinants 
were confined with his knowledge. 

Held that all the facts formed part of one and the 
same transaction being continuous and directed towards 
the same object, and that the accused could all be tried 
at one trial for the different offences. (^Adamt and 

Wnrt T Habib Khan e/. Emperor. 

on, ^ ^ ^ ^ j 728 - 

A. I. R. 1928 Pat. 634. 

- Proximity of time, commumty of t7tten- 


tion and continuity of action, 

What does or does not form part of the same transac- 
tion may be considered to be a question of fact in each 
particular case. Acts may be considered to form part 
of the same transaction if there are between these acts 
nroximitv of time, community of intention and continuity 
S action. {C^mi^Lgavd Gregory, J/,\ TaM^KK^ 

C.W.K. 337 = 28 f. 

*7 A. I. Or. R. 353= A. I. B. 1927 Oal. 330. 

-^Joinder of charges under S- 121- A and S. 120-.5, 

/. P, is not illegal. 

Where several accused persons \Ncre all charged with 
conspiring to deprive His Majesty the King of the 
sovereignty of British India, of conspiracy to wage war 
against the Government, and of conspiring to overawe 
the Government by means of criminal force, and apart 
from the conspiracy to effect these objects, there was 
disclosed on the evidence a conspiracy to commit dacoi- 
ties either accompanied by murder or not accompanied 
bv murder, and thus certain of the conspirators vrf-re 
liable to punishment under S. 120-3 for being party to 
a criminal conspiracy to commit offences punishable 

with death or transportation for life. ^ a j 

Held^ that the joinder of charges under S. 121-A and 
S. 120- B, I. P. C., was regular and legal, as all these 
offences formed part of the same transaction. {Stuart, 
C. J, and Raza, /.) RAM PRASAD EmPEkOR. 

106 1. C. 721 = 2 Luck. 631 = 1 L. O. 339 = 

8 A. I. Or. R. 449 = A, I. R. 1927 Oudk 369. 
^The offences of conspiracy and offences commit- 
ted in pursuance of that conspiracy form one and the 1 
same transaction. 19 C. W. K. 672, Rel. on. {Maung | 
Bn and Doyle, //.) ABDUL RaHMAN z/. EMPEROR. j 
94 1 0. 717=4 Bur. L. J. 213 27 Or. L. J. 669 = 
A. L R. 1926 Baug. 63. 

Test — Different offences should be connected in 

foint of purpose or cause and effect or as principal and 
subsidiary acts^Proximity of titns is not essential. 

Whether several offences are so connected together as 
to form one transaction depends upon whether they are 
related together in point of putpose or as cause and 
effect or as principal and subsidiary acts so as to con- 
stitute one continuous act. A. I. R. 1925 Sind 233, 
Foil. Proximity of time between the different acts is 
not an essential factor for holding that such acts form 
part of the same transaction. 27 Bom. 135, Rel. on. 

Where the evident object of the accused in decoying a 
girl was to make money by giving her away in marriage 
in consideration for money on the pretext that she was 
her lawful guardian and she after about a fortnight or 
so cheated another man by inducing him to marry the 
girl for consideration falsely representing that she was 
the guardian of the girl, , o j 

ffeld^ both offences, one under S. 3oo and another 
under 420, 1.P.C., were committed in the same trans- 


OB. B. CODE (1898), S. 235— Same transaction. 

action. {Kincaid, J, C, aftd Rupekand Btlaram, 
A, J, C.) hussainbibi V. Emperor. 

93 1. C. 248 = 20 S. L. B. 74=27 Or. L. Z, 456= 
A. LB. 1926 Sind 161. 

Close connection by contifiuity of purpose is 

enough. 

Whether a transaction is the same or not is a question 
of fact depending on the facts and circumstances of the 
particular case. It is not necessary for the purposes of 
Ss. 235 and 239 that the acts should have been com- 
mitted all on the same occasion, but it is sufficient that, 
though separated by a distinct interval of time, they are 
closely connected by continuity of purpose or as pro- 
gressive acts towards a single object. 

Under the decree of a Civil Court certain lands had 
been given to the complainant. The accused went on 
these lands and cut and took away paddy from some of 
the plots. On the next day they went on the other 
plots and cut and took away other paddy. 

Held, that the events of the two days really formed 
one transaction, for in each case the object of the 
accused was to assert their rights or alleged rights over 
the lands which had been awarded by the decree of the 
Civil Court to the complainant and that the accused were 
rightly tried together in respect of the offences on both 
the days. {G weaves and Panton, jjf) PaTIT PaBAN 
Ray V. Emperor. 84 1. 0. 849 = 

26 Or. L. J. 369= A. I. B. 1925 Cal. 580, 
- Series of acts forming same transaction. 

Per Spencer, Offg C. J. — When a series of acts 
are so connected by community of purpose and con- 
tinuity of action as to form not only one transaction 


but a single offence, proximity of time between the per- 
formance of the various acts composing that offence not 
being the sole test of the unity of the transaction, S. 235 
authorises persons accused of doing these acts to be 
charged and tried at one trial for them all. {Krishnan, 
on difference between Spencer, Offg. C. J. and 
Reilly, J.) GaNMALLA DORA. In. re. 

90 1. 0. 297 = 49 Mad. 74= 1925 M. W. 192 = 
26 Or. L. J. 1513= A. 1. B. 1925 Mad. 690 = 
48 M. L. J. 308. 
Test — Connection by same purpose, as cause and 


effect or as principal and subsidiary act. 

The expression “same transaction” is incapable of 
exact definition. The arena of facts covered by the 
expression ‘same transaction' varies with the circum- 
stances of each case. The real and substantial test for 
determining whether several offences are so connected 
together as to form one transaction depends upon 
whether they are so related together in point of purpose 
or as cause and effect or as principal or subsidiary acts 
as to constitute one continuous action. 

Where the accused was charged under Ss. 304- A, 337 
and 338 and under Ss. 465 and 47l or S. 193, 1. P. C., 
in the alternative for forging entries in order to conceal 
his offence of criminal neglect, 

Held, that there was misjoinder of charges. 
{Kennedy, J. C. and Rupekand Bilaram, A J. C.) 

Frank Crossley Woodward v, crown. 

92 1. 0. 433=18 S. L. B. 199 = 27 Or. L. J. 267 = 
A. L B. 1925 Sind 233. 

— Continuity of action and purpose rather than 

proximity of time. 

The word “transaction” suggests not necessarily pro- 
ximity in time so much as continuity of action and 
purpose, i,e., it is not neces^y that the acts should 
have been committed all on the same occasion but it is 
sufficient that, though separated by a distinct interval of 
time they are closely copniiected by confmaity of imrpose 
pr pre^es^ve action towards a single object, 
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OE. P. OODIj (1898), S, 235— Same transaction. 


OR. P. CODE (1898), S. 235— “Series of acts.” 


the accusation against all the accused persons is that 
they carried out a single scheme by successive acts done 
at intervals, and there was a complete unity of project 
and the whole seiies of acts were so linked together by 
one motive and design as to constitute one transaction 
within the meaning of S. 239, a joint trial is not only 
legal but is demanded in the interest of public time and 
convenience. In all these cases, however, the foundation 
for the procedure is the association of two or more 
persons concuning from start to finish to attain the 
same end. 

Where four accused were engaged in the crime from 
the 25th June but the 5th did join them only on the 7th 
July next, held, that the trial has not been vitiated by 
reason of the four accused being tried together w’ith the 
5th accused in respect of the occurrences before the 7th 
July and that illustration S. 239 show^s that such a 
trial is permitted by law, (C. C. Ghose and Cuming, 
j /.) Kushai Malik v. Emperor. 

81 1. C. 906 = 50 Cal. 1004=25 Or. L. J. 1082 = 
A. I. R. 1924 Cal. 389. 
—The offence of abduction is a continuing offence. 
(C. C. GkosJ and Cuming, J/.) KUSHAI MaLIK v. 
Emperor. 811. 0. 906 = 60 Cal. 1004= 

25 Or. L. J. 1082= A. I. B. 1924 Cal. 389. 

done in pursuance of a common object are 

parts of the same transaction. 

The word '* transaction ” in S. 235, Cr. P. Code, has a 
very wide connotation and covers a series of acts con- 
nected together, e.g., when a proposal for a boycott is 
made by the President of an Association and shortly 
afterwards the Secretary and a member take joint action 
to boycott the person against whom the resolution is 
directed, the inference is that they are acting in further- 
ance of a common purpose or, in other words, that they 
are taking part in a conspiracy. Acts done in pursuance 
of such a conspiracy must be deemed to be part of the 
same transaction. 37 Cal. 467, Foil. 

Though to establish a charge of conspiracy there must 
be agreement, there need not be proof of direct meeting 
or combination, nor need th,e parties be brought into 
each other’s presence; the agreement may be inferred 
from circumstances raising a presumption of a common 
concerned plan to carry out the unlawful design. The 
term “transaction” is not synonymous with “offence”. 
19 C. W. N. 707, Foil. {^Pratt, /.) EMPEROR v. NGA 
AUNG Gy AW. 76 1. 0, 830 = 1 Rang. 604 = 

2 Bur. L. X 224= 26 Or I,. J. 270 = 
A. I. R. 1924 Rang. 98. 


committed criminal misappropriation of the three orna- 
ments belonging to Kamini which had not been deli- 
vered to Puma. He was, secondly, charged with having 
framed the record in a manner which he knew to be 
incorrect, namely, the entry No. 173 which related to 
the delivery of Kamini’s property to Puma. He was, 
thirdly, charged under S. 477-A with having destroyed 
the original entries in the General Diary and with 
having altered the entry No. l73 already referred to. 
Further there were three charges of criminal breach of 
trust by a public servant punishable under S. 409, the 
first relating to the properties left by Kamini and not 
covered by the deed of gift in favour of Puma, the 
second relating to the three specific ornaments already 
mentioned and the third relating to the properties men- 
tioned in the deed of gift. 

Held, that as regards these charges. «.<?., under Ss. 218 
and 477-A they fall under two separate definitions of 
the law and the accused can be jointly charged and 
tried at one tiial for these offences under S. 235, and 
that the joinder of the other charges is covered by the 
provisions of that section, as all the charges relate to 
acts which are so connected together as to form one 
transaction. i^Newbould and Stihrofwardy, jjj) BiLAS 
Chandra Banekjee v, King-Emperor. 

77 I. C. 231=27 0. W. N. 626 = 25 Cr. L. J. 343 = 


— S. 235 — Scope. 


A I. R. 1923 Cal. 647. 


A case under sub-S. (2), S. 235, is covered by 

the main provisions of S. 403. 9 N. L. R. 26, Foil 
{Fawcett and Mirza, //.) DaGDI DaGDYA BHIL v, 
Emperor. 109 1. C. 346= 29 Cr. L. J. 622= 

10 A. I. Cr. R. 187=30 Bom. L. R. 342= 
A. I. E. 1928 Bom 177. 

Sub-S. (2), S. 235 contemplates a totality 

of acts, some of which bring the case under one defini- 
tion of an offence and some under another. {Fawcett 
and Mirza, J J ') DaGDI DaGDYA v, EmperOR. 

109 I. C. 346= 30 Bom. L. R. 342= 
10 A. I. Cr. R. 187=29 Cr. L. J. 622 = 
A. I. R. 1928 Bom. 177. 

Enabling section, 

S. 235 of the Code is an enabling section and 
does not necessitate the inclusion of all the charges 
triable under that section, in one trial. {Ross and Kul- 
want Saltay, JJ.) ABDUL HaMID v, KING-EM- 
PEROR- 97 1, C. 364 = 6 Pat. 208 = 

8 P. L. T. 12= 27 Cr. L. J. 1100= 
7 A. I. Cr. R. 164= A. I. R. 1927 Pat. 13. 


" Illustration as to. 

The accused was the Sub-Inspector in charge of the 
Netrokana Police Station. On the 7th February last a 
prostitute named Kamini died in Netrogana town at 2 
P, M. in the afternoon. She had executed a registered 
deed of gift covering most of the properties to One 
Puma. On her death the Sub-Inspector took charge of 
the properties left by Kamini and removed them to the 
Tbana shortly after her death. A telegram was sent to 
Puma who was 17 miles away and he came to the 
Th^a on the morning of the 8th between 10 and 11. 
In the evening he took away the properties claimed by 
him except three specific ornaments, gold Gopahar, a 
pair of gold ananta, and silver rates, which were letain- 
ed by the Sub-Inspector. Entries had been made in the 
Police General Diary recording that this property of 
Kamini had been taken charge of, but the pages contain- 
ing those entries were torn out and fresh pages were 
written from which it will appear that the property was 
never taken t6 the Thana and that it was made over 
to Perm at 10 P.M. on the 7th of February, Oh these 
allegations, the acCttsed tvas charged firstly, ifSth having 


— S. 236 - Separate charge necessary. 

> .7. 238 (2-«). 

Where the accused was charged under S. 420 but 
convicted under S. 420 read with S. 114, I. P. Code, 
Held, that it was necessary to franie a charge for 
abetment to convict the accused under S, 420 read with 
S. 114. {Duval and Graham, JJ.) HuLASCHAND v. 
Emperor. 99 I. O. 34=44 C. L. J. 216= 

28 Cr. I.. J. 2= A. I. R. 1927 Cal. 63. 
— S. 236 — “Scries of acts.” 

Fcr Crump and Fecwtett, JJ , — Where a witness 

makes deliberate false statements on different subjects 
and at different times, though during the same deposi- 
tion, each of such false statement constitutes a separate 
offence. 

The mere fact that they are included in one deposi- 
tion does not make it any the less different offences. 
{Crump, J, on difference between Ehah and Fawcett 
JJ,) Sejmal Punamchand V, Emperor, 

100 I. 0. 981=7 A, L Or. R..5(^^ 
28 Or. L. J, 373«61 Bom. 310= 
29 Bom. Ii. R; 170=A. I. R. 1927 Bom. 177, 
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— S. 236— A'betment and ojafence. 

It cannot be laid down as a universal rule that 

in no circumstances whatsoever, where there is a charge 
of a substantive offence and there is no charge of abet- 
ment of that substantive offence, can the person so 
charged with the substantive offence be convicted of 
abetment of that offence. The answ^er to the question 
really depends on the facts of each case and it must be 
seen in each case whether or not prejudice has been 
caused to the accused by reason of the conviction for 
abetment of the substantive offence in the absence of a 
charge therefor. (J^ankin, C. J. and C, C. Ghose^ /.) 
Kadira V. Emperor. 112 1. C. 677 = 

29 Cr. L. J. 1093 = A. I. E. 1928 Cal. 466. 

Where the charge was abetment of forgery — an 

offence which is complete when the document was 
written and signed — but the conviction was for a subse- 
quent act, viz,, that the document was presented for 
registration and used. 

Held, the user is a distinct and different offence for 
which the accused is entitled to be separately charged. 
(C. C. Ghose and Dttval, //.) HaRUN RaSHID v. 
Emperor. 94 I. C. 270 = 53 Cal. 466 = 

30 C. W. N. 432 = 27 Cr. L. J. 606 = 
A. I. R. 1926 Cal. 681. 
— S. 236~-Alieiiatioii charge. 

Charge under S. 302, I. P. Code — Alternatively 

under Ss. 201 and 203. /. P. Code — No misjoinder. 

There is no misjoinder in charging an accused in the 
alternative with the main offence and under Ss. 201 and 
203. {Wallace and Jackson, //.) CHINA GaNGAPPA 
V, Emperor. 1930 M. w. n. 489= 

32 M. L. W. 389 = 1930 Cr. C. 1126 = 
A. I. R. 1930 Mad. 870 = 69 M. L. Z. 677. 
— S. 236— Alternative charges. 

In a case under S. 366, Penal Code, if the age 

of girl is in dispute one count of charge setting out both 
kidnapping and abduction in alternative or together does 
not vitiate the charge to jury. A. I. R. 1927 Cal. 200, 
Ref. {Mukerji and Jack, //.) PraFULLA KUMAR 
Bose v. Emperor. 125 1. C. 666= 

31 Or. L. J. 903=67 C. 1074= 
60 0. L. J. 593=1930 Cr. C. 209 = 
A. I. B. 1930 Cal. 209. 

Offences under Ss. 395 and 457, Penal Code. 

Offence under S. 457 is really in some cases a minor 
offence to offence under S. 395 and there can be no 
reason why there should not be alternative charges of 
these two offences. {Cuming and Lort Williams, JJ.) 
BIKRAM ALl PRAMANIK v. EmPEROR, 

57 0.801 = 1241. 0. 66 = 
60 0. 1.. J. 467=1930 Cr. 0. 139 = 
31 Cr. L. J. 610=A.I.E. 1930 Cal. 139. 

Charges under S. 52 of the Post Offices Act and 

.S'. 201, Penal Code. 

M, a servant of K, having discovered a number of 
letters lying in a khola opposite a post oflSce, handed 
them over to his master. One of the letters was addres- 
sed to P and K took it to the addressee who stated that 
the letter had never been delivered to him. The matter 
was reported to the Postmaster F who took possession 
of the letters saying that he would take necessary action 
in the matter. No action being taken by F, the matter 
was reported to the Postmaster- Genefal with the result 
that F was sent up for trial. , I’he Magistrate framed 
two alternate charges against him, first under S. 52, 
Post Office Act and the other under S, 201, Penal Code, 
The Magistrate found F guilty only under S. 201. It 
was contended that the charge fratned by the Ma^trate 
was defective and prejudiced* ' the accused, the'auemate 
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native 

charge was illegal and contravened the provisions of 
S. 236, Cr. P. Code. 

Held, that the first charge was not defective, a.s the 
postal articles in question were “in course of tran.smis- 
slon by post” according to S. 3, Post Office Act, w’hen 
they were made over Xo F hy K and, therefore, 
the mere fact that the letters had been posted when F 
was not the Postmaster of the Post Office was im- 
material. The framing of the charge in the alternative 
under S. 201 did not contravene S. 236, Cr. P. Code. 
{Broadway, /.) EmperOR v. FaIZUL HaSSaN 

1930 Cr. C. 664= A. 1. R. 1930 Lah.’ 460; 
Froced lere. 

Alternative charges under two sections cannot be 
combined together in one head of charge. If the Magis- 
trate desires to charge the accused in the alternative he 
must frame two separate alternative charges. While 
the facts are in doubt there is no objection to the 
Magistrate framing alternative charges, but at the 
conclusion of the case he is not entitled to compromise 
his doubts as to the true facts of the case by convicting 
in the alternative. He is bound to come to a distinct 
finding as to the facts, and then only if the law applica- 
ble to the facts which he considers to have been proved 
is doubtful, he may convict in the alternative. {Mating- 
Ba, J.) Emperor v. Po Thin Gyi. 

117 I. C. 244 = 7 Rang. 96 = 30 Or. L. J. 750 = 
1929 Or. C. 366 = A. I. R. 1929 Bang. 209. 

Alternative charges may be properly run against 

an accused person on the same set of facts, but alter- 
native charges which include offences which do not arise 
out of the same set of facts as those with which they 
are linked, even though tried in the sanre proceedings, 
ought to be made clear to the accused before the triaj 
and clearly dealt with in the Judge’s final decision. 
{Walsh. /.) JODHA SiNGH v. EMPEROR. 

81 1. 0. 80 =4 L. R. A. Or. 83= 25 Cr. L. J. 692 = 
A.I. R. 1923 All. 285. 

— S. 236— Applicability. 

Section 236 is only applicable wheie there is 

doubt as to which of several offences has been com- 
mitted. {Boys and Young, //.) EMPEROR 
Kanhaiya. 124 1. 0. 663= 

1930 Or. 0. 701 = 31 Or. Ii. J. 716= 
^ ^ A, I. R. 1930 All. 481. 

Section 236 does not apply wheie there is any 

doubt as to the facts, but applies where there is a doubt 
as to the law applicable to a certain set of facts which 
have been proved. {MaungBa,J,) Po THIN Gyi 

V. Emperor. 117 1. o. 244= 

7 Rang. 96 =30 Or. L. J, 760= 1929 Cr. 0. 366* 
^ , A. I, R. 1929 Rang. 209. 

■ Section 236 does not apply where there is any 

doubt as to the facts but applies where there is a douBt 
as to the law applicable to a certain set of facts which 
have been proved. {Cunliffe, J.) KING- EMPEROR 

V. NGA Po WBN. 103 1. 0. 839= 

6 Bur. L. J. 83 = 8 A. I, pr. B. 668= 
28 Cr, Ii. Z . 769= A. I, R. 1927 Rang. 264. 
— S. 236— Charges in alternative. 

The joinder of charges of murder, or in the 

alternative of causing disappearance of the evidence of 
murder is legal under S. 236, Cr. P. Code, 

Where, notwithstanding the circumstances of grave 
suspidon, it is impossible on the rword to hold that a 
person is the murderer or one of the murderers, his 
conviction under Ss. 201 md 203, I. P. C., is not 
vitj^t^ By the ^^xist^dl , of , such circumstances. 
{Kennedy, J. C. dkef Mymokd, A. J ANBAL 
Shah v. Emperor. 86 X 



479 


CRIMINAL DIGEST, 1924—1930. 480 


•OR. P. CODE (1898), S. 236— Charge in alter- 
native. 

18 S. L. R. 185-26 Or. L J. 909 = 
A.I. R. 1926 Sind 306. 
— S. 236— Conviction without alteration. 

.S’. 237. 

If on the facts proved of which the accused may 
be taken to have notice, another offence appears to 
have been committed ]:>y him and if on those facts it 
seems doubtful as to which offence the accused has 
committed he may be convicted under Ss. 236 and 237 
•of the other offence. {^Suhrawardy and Cammtade^ JJ.) 
DEBAKAR V, Saklidhar Kabiraj. 

101 1. 0. 180 = 54 Cal. 476 = 31 C. W. N. 627 - 
28 Or. L. J. 404 = 8 A. I. Cr. R. 56- 
A. I. R. 1927 Cal. 520. 

— S. 236— Duty of Court, 

-It is the duty of the Court in all cases under 

Ss. 236 and 237 to satisfy itself that the accused has 
mot been misled in his defence. {Courtney-Terrell^ 
-C. J. arid Rcojuland, J.) MaLLU Gopa v, EmPEROR. 

118 I. 0. 323 = 30 Or. L. J. 891 = 
10 P. L. T. 876 = 1929 Cr. C. 684= 
A. I. R. 1929 Pat. 712. 

— S, 236— Interpretation. 

^^DoubtR 

It is a settled law that the doubt referred to in S. 236 
must be a doubt as to application of the law to the 
.proved facts and the Section has no application where 
there may be a doubt as to the facts which constitute 

■ one of the elements of the offence. {Newhould and 
Muhrjt.JJ^ NaYAN ULLAHz/. EMPEROR. 

85 L C. 818=26 Cr. L. J. 594 = 
A. I. R. 1925 Cal. 90S. 

— S. 236— Legality. 

It is entirely for the jury to decide whether 

charges under Ss. 147 and 304 spring out of one and 
'the same incident or out of two entirely different inci- 
dents and thus ultimately the legality of the charges j 
under both the sections depends on the decision of the | 
jury. {Rankin, C. /. and C, C* Ghose, /.) TOTA 
Meah V, Emperor. 119 1.C. 139= 

56 Cal. 1106 = 30 Cr. L L1016 = 
A. I. R. 1929 Cal. 298. 

^That the accused is charged both under Ss. 380 

and 414, Penal Code, does not vitiate the triali 6 Bom. 
L- R. 725, Dist. {Adami and C hatter //,) DaMO- 
T>AR Ram Mahuri v. Emperor. 122 1, c. 146= 
31 Or. L. J. 362=11 Pat. L. T. 481 = 8 Pat. 731 = 
1929 Or. 0. 413 = A. I. R. 1929 Pat. 660. 
— S. 236 — One offence. 

A packet containing a loose diamond and a 

'diamond-ring was lost and was found with accused two 
years later. 

Held^ only one offence of retaining stolen property 
'was committed under S. 411 and not two offences under 
S. 403 one in respect of diamond and the other in res- 
'pect of the ring. {Lentaigne^ /.) RaM PERSHAD v. 
Emperor. 81 1, c. 443 = 26 Cr. L. J. 907 = 

2 Rang. 80 = A. I, R. 1924 Rang. 266. 
— 236— Series of acts* 

Statements made under S. 164, Cr. P. Code, in 

a case under police investigation and diametrically 
•opposite statements made in an inquiry before a compe- 
tent Magistrate constitute a series of acts on which an 
alternative charge under S. 236 of the Code . of 
Criminal Procedure can be framed. 4$ Bom. ,834 
'(F. B.), Foil. {Wazir Basan^ A* /. C.) Mt. PaTRAJI 
KIKGtEmpeROR. 89 1. 0. 1025= 

2 0. W. N. 637= 12 O. L. 0*. 644= 
26 Or. 1m, j, 1467= a. t R. 1925 Oudli 660. 

■ , , ■ J^hat cqnstittaes, , 


OR. P. CODE (1898), S. 237— Abetment and 

offence. 

To attract the applicability of the section and justify 
a charge in the alternative it is essential to remember 
that it is only when the statements constitute a “series of 
acts ” that an alternative charge can be framed under 
S. 236. As there is a common relation between a police 
investigation, an inquiry by the Magistrate preliminary 
to commitment and a final trial in the Sessions Court, to 
the statements made at these different stages the words 
“ series of acts ” would be applicable. A series of acts 
means two or more acts connected together by some 
common relation. 45 Bom. 834, Expl. and Dist. 
{Kennedy, J, C, and Raymond,, A. J. C,) SaLEH 

Shah v. Emperor. 82 1, c. 69 = 

16 S. L. R. 285 = 25 Or. L. J. 1195 = 
A. I. R. 1924 Sind 1. 

— S. 237— Abetment. 

No charge for — Charged with substantive offence 

— CoTWiction for — Validity of. 

Obiter : A man charged with a substantive offence 
can be convicted of that offence read with S. 114 of the 
Penal Code although not charged with it. {Marten 
and Kincaid, JJ.) KING-EmPEROR v. RaNCHOD 
SURSANG. 49 Bom. 84=26 Bom. L. E. 954 = 
26 Cr. L. J. 1000 = 871. 0. 600= 
A.I.R. 1924 Bom. 502. 
— S. 237— Abetment and offence. 

A person charged with substantive offence may 

be convicted of abetment although the offence of abet- 
ment was not separately charged against him provided 
on the facts charged the two charges, namely, the com- 
mission of the substantive offence and abetment would 
be framed. 23 M. L. J. 722, Rel. on ; 33 Mad. 264 and 
A. I. R. 1927 Cal. 63, Ref. {Prideaux, A, J, O') 
PUNAMCHAND AMARCHAND V. EMPEROR. 

1930 Or. 0. 501 = 113 L 0. 881 = 30 Cr.L. J. 224= 
12 A. I. Cr. R. 216= A. I. R. 1930 Nag. 145. 

No bar to conviction for abetment though not 

charged. 

It cannot be definitely laid down that a person having 
been charged with the substantive offence cannot be 
convicted for abetment thereof when he is not charged 
with it originally. Every case depends upon its own 
facts and if the facts justify the conviction for abet- 
ment, though the person be charged with the commis- 
sion of the offence itself, there is no bar in law to such 
conviction provided he is not prejudiced by the absence 
of such charge. 11 B. H. C. R. 240 ; 42 Cal. 1094 •* 
A. I. R. 1928 Cal. 466 ; A. I. R. 1927 All. 35 ; A. 1. R. 
1927 Cal. 35 ; A. I. R. 1925 P. C. 130 and A. I. R. 
1927 Cal. 63, Ref.; 33 Mad. 264 and A. I. R. 1924 
Bom. 432, Dist. {Suhrawardy and Jack, JJ.) JaNa- 
nanda Charan V, Emperor. 50 0 L. j. 472 = 
34 0.W.N. 198=1929 Cr. C. 696 = 
A. I. R. 1929 Cal. 807. 
Sustainability for abetment. 

A woman A was induced to sell her property to W 
under circumstances which made it a dear case of 
cheating. She told that she was to execute a kabala in 
favour of someone else for Rs. 300. As a matter of 
fact the kabala was written in favour of W to the know- 
ledge of /, the writer of the instrument, and a bundle 
of money purporting to be Rs. 300 was made over to 
A, It was subsequently found to contain sn'jall coins 
and pice worth Rs. 5. On these facts as elaborated in 
the evidence the accused were charged under Ss. 120 B 
and 420, Penal Code. J was convicted under S. 420 
read with S. 114, Penal Code. There was no charge 
framed under S. 114. Facts deposed by the complain- 
ant and the evidence of the witnesses pi;eved that J 
■wrote the kabala in, the name of and the dream- 
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OB. P. CODE (1898), S. 237-~Al)etment and 
offence. 

stances under which money was handed over show that 
y was privy to the commission of the substantive 
offence. 

Held, that the conviction for abetment could be 
sustained and absence of charge did not prejudice him 
(JStihrawardy mid Jack^ JaNANaNDA CHARAN v, 
ExMPEROR. 50 C. Ii. J. 472 = 34 0. W. N. 198- 
1929 Or. 0. 595- A. I. R. 1929 Cal. 807. 
Appeal — .S’. 423. 

The only section under which the appellate Cou»-t can 
base a conviction for abetment on acquitting the accused 
of the main charge is S. 423. (^Pullan, y.) Mahabir 
Prasad v. Emperor. 97 1. 0. 430- 

24 A. L. J. 998 = 7 L. R. A. Or. 180- 
27 Or. I*. J. 1118 = 49 AU. 120 = 
A. I. B. 1927 AU. 35. 

Abetment is not a minor offence. It cannot 

come within S. 238 and it can only come under S. 237 
if there is no element in the abetment which is not 
included in the charge- {Pullan^ /.) MaPIaBIR 
Prasad «/. Emperor. 49 All. 120= 

24 A. L. J. 998 = 7 L. B. A. Or. 180 = 
27 Or. L. J. 1118 = 97 I. 0. 430 = 
A. I. B. 1927 AU. 35. 
— S. 237— Alteration of cliarge. 

i*. 227 ^Procedure. 

S. 227 deals with alteration of a charge, but it 
requires that the alteration shall be read and explained 
to the accused. The accused must know w^hat he is 
charged with and what offence he has to answer. S. 237 
must be read with S. 227. A Court cannot convict an 
accused person of an offence of which he has not been 
told anything. (Mears, C. y.) RaGHUNATH KaNDU 
2/. Emperor. 24 A. L. J. 168 = 27 Or. L. J. 152= 
7 L. R. A. Or. 11 = 91 1.C 888 = 
A. I. R. 1926 AU. 227. 

’S. 196 — Pules gffverning. 

The provisions of the Cr. P. Code, allowing the 
Court to frame a charge of the offence it finds to be 
proved, to alter the charge or to convict of an offence 
of which a charge has not actually been framed, e.g,^ 
S. 237, must be read subject to the provisions of S. 196. 
That is, those powers can be exercised, in respect of 
offences falling within S. 196, when a prosecution for 
the offence of which it is proposed to charge or to 
convict the accused has been duly auihorizid under that 
section and cannot be exercised when the prosecution 
has not been so authorized. When on a prosecution 
instituted on an order directing prosecution for offence 
under S. 121- A stating details the Court finds that the 
facts proved do not constitute the offence of conspiring 
to wage war punishable under S. 121- A, but that they 
do constitute an offence punishable under another section 
comprised in Chap. 6 of the said Code, the Court is not 
competent to take cognizance of such other , offence and 
to convict the accused persons thereof. {Carr and 
Duckworik , yy.) u. nyan neikda V , Emperor. 

4 Baag 131 = 27 Or I.. X 1075 = 

7 A. I. Or. B. 70 = 97 I. 0. 51 = 
A. I. B. 1926 Bang. 169. 
— S. 237~Altemative charges. 

Ss. 302 and 20\^Pinal Cede, 

Where an accused is charged under S.302, 1. P. Code 
for murder and in the alternative under S. 201, I. p. 
Code, for concealing oV disposi^ ‘of the evidence of 
commission of that offence; he cai be cfonvlcied under 
S, 201 when the charge under S. 302 is hot bihde out ; 
A.. I, R. 1925 P. C. 130, Expl. and Foil. ^ 
and //.} UmeD ShBIEB z', ’ .. 

Cr. D,— 31 


OR. P, CODE (1898), S. 237— Applicability. 

96 I. 0. 867=30 O.W. N. 816 = 
27 Cr. L. J. 1011=45 C. L. J. 681, 
S. 237 Appellate Court, powers of. 

— £e^u^i^al mi a charge under s.302, Penal Code 

only^ High Court can m appeal convict the accused 
under S. 193, Peftal Code. 

The appellate Court, under S. 423 at least, has the 
power of the original Court which tried the case under 
S. 237, provided no prejudice was given to the defence. 
Therefore, the appellate Court in an appeal from 
acquittal cannot only find the accused guilty of the 
offence with which he was charged and for which he 
was tried but of which he was acquitted, but also can 
convict an accused of some other offence. Where the 
accused was charged under S. 302, Penal Code, and was 
acquitted and Government appealed, 
jffeld, that the appellate Court could convict him 
for an offence under S. 193, Penal Code even though 
the opinions of the assessors were not recorded in regard 
to the charge under S. 193. A. I. R. 1924 Bom. 246 
held no longer good law ; A. I. R. 1925 P. C. 130, Foil ; 
19 Bom. 51, Not Foil.; A. 1. F. 1925 Sind 105, Apor. 
{Fawcett and Mirza, /J.) EmPEROR v, ISMAIL 
Khadir Sab. 108 I. O. 501= 29 Cr. L. J. 403= 
52 Bom. 385 = 10 A. I. Cr. R. 118 = 
30 Bom. L. B. 330= A. 1. B. 1928 Bom, ISO. 

-S, 149 does not provide for a separate offence but 

merely is a declaration that persons found in certain cir- 
cumstances cannot set up as a defence the fact that they 
themselve.s did not commit that offence by their own 
hands. Certain persons were originally charged under 
Ss. 147 and 353 for assaulting a constable with a view 
to resist him and to rescue a certain prisoner. But 
evidence did not disclose which of the accu.sed actually 
struck the constable and at whose hands he received the 
injuries. In consequence, conviction from one under S. 
147 and S. 353 was altered to a conviction under Ss.l4^ 
and 323 in appeal., It was contended that the conviction 
was bad because they were not charged under S. 149. 
Pfeld, that the conviction was right. {Adami cmd 

Wort, yy.; Ramasray ahir z/. Emperor. 

110 1. C. 104=7 Pat. 484= 9 P. L. T. 738= 
10 A. I. Or. B. 424= 29 Or. L. X 648 = 
A. I. B. 1928 Pat. 464. 

Substitution of conviction for lesser offence. 

A Court can substitute a conviction for a lesser 
offence in appeal than that which has been held, to have 
been committed by the Court of first instance. Where 
it is found that there was no actual assault, but merely 
a threat of assault, an alteration of conviction from one 
under S. 353 to one uncler S.' 189 may be made by a 
court of appeal. A. I. R, 1925 P. C, 130. Foil. : A.LR. 
1927 All 35, Dist. {Puiian, y.) Jaw ad Hussain vl 
EMPEROR. 2 Luck- 603=1 L.C. 159 = 103 I. C. 401 
8 A- X Or. B, 321=28 Or. L- X j 67S= 
A. I. B, 1927 Oiidli 296. 

'fdmih ^ K 

Where the accused was specific^y , chared ^ that- he- 
“ caused such bodily injury to R as r^lted - in the 
man’s death and thereby committed an offence punish- 
able under S. 325, 1. P. Code.” 

Beldi that in appeal tl^e charge could, not be alterecir 
to another one for which-, the- - evidence is, ample. 
{Boys, /.) CHEDA SINQH v. EmP^ROR. 

82 I. 0. 364*f?p h. B- A. Or, 133= 
25 Or. L. X :^iB, 1924 All, 76ff. 

— 18- 287‘-iAl>pllcabl^ ’4 / 

S. 237 applies only to cases mentioned 2S6> 

an^not to cases whei^ doubtful whts^ ibffeihce 

is oomnutted. A«XR^:i93S AB,448, BeUed 
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OR. P. CODE (1898), S. 237— ApplicaT)ility. 

C.y.) Raghunath kondu v. Emperor. 

24 A.L. J. 168-7 L. B. A. Or. 11-27 Or.LX 152= 

91 1. 0. 888 - A. I. R. 1926 All. 227. 

— S. 237— Attempt and offence. 

Attempt to commit not charged^ conviction for it 

is legal. 

Where the accused presented the bills to the Govern- 
ment ot India knowing that they contained false repre- 
sentations as regards the number of gallons of linseed 
oil supplied, 

Held, the presentation of each of the bills was an appli- 
cation for the payment of money under false pretences. 
It was done dishonestly and with the object of deceiving 
the officials of the Government of India and inducing the 
Government of India to issue cheque or cheques for the 
amounts of the bills. As soon as each of the bills was 
presented the offence of the attempt was committed. 
The accused may be convicted of the attempt although 
it is not chargetl. {Sanderson, C.J. and Rickardsofi, /.) 
P. E BILLINGHURST z/. KiNG-EMPEROR. 

82 1. C. 546 = 25 Or. L. J. 1313 = 27 0, W. N. 821= 
A. I. R. 1924 Cal. 18. 
— S. 237— Charge and conviction. 

■ Charge under S,302 J.P.C. — Conviction without 
a further charge under S. 201, 1. P.C. 

A person charged with an offence of murder can be 
convicted under S. 201 Penal Code without a further 
charge being made against him under that section and 
such a conviction is warranted by S. 237 of the Cr. P. 
Code, A.I.R. 1925 P.C. 130, Foil. {Shadi Lai, C.J. and 
Addism, /.) RaNNUN v. KING-EmPEROR. 

94 1.0. 901 = A. I. R. 1926 Lah. 88. 
— S. 237— Conviction as accessory. 

Conviaion of an accused under S. 201 as acces- 
sory to an offence known and believed to have been 
committed by him, although evidence does not suffici- 
ently or definitely prove that he was present at and had 
taken part in the offence is not illegal. 22 Cal. 638; 8 
All. 2$2; 2 All. 7l3 and 6 CaL 789, Diss. from; A. I. R. 
1925 P. C. 130, Rel. on. {Stuart, C.J. and Raza, /.) 
Mata Din v. Emperor. 123 1.O. 886= I 

31 Or. L. J. 675 = 6 O. W. N. 1017= 

A. I. R. 1930 Oudh 113. 
— S. 237— Conviction for lesser offence. 

A cquittal on charge of murder — Conviction on 

the alternate charge under Ss. 201 and 203 /. P. C. — 
If irregular. 

There is nothing irregular or improper in a Judge 
holding that while the accused, though acquitted, is him- 
self not free from the suspicion of being the actual mur- 
derer, he can be none the less convicted under Ss. 201 
and 203. (1908) P. R. Judl. Crl. Jud. 1, Foil. Bom. H. 
C.R. 120; 2 All. 713; 8 All. 252; 22 Cal. 638; 4 Cr. L,J. 
89. Not Appr. 46 Cal, 427 and A. I. R. 1928 Bom. 262* 
Rel. on. {\1Lallace and Jackson, JJf CHINA Gan- 
GAPPA V. Emperor, ^ 1930 hi. W N. 489 = 

32 M, I.. W. 89 = 1930 Or. C, 1126 = 
A, I. B. 1930 Mad. 870=69 M. I*. J. 677. 

— S. 237— Oonvictioii: without ^Iteration. 

^If a person is charged under S. 397 on the fact 

that he was found in possession of the stol^ property, 
which possession he has failed to' account for, it fe not 
improper to convict the person under S, 412, if the 
cjharge under S. 397 fails for want of identification or 
any reliable evidence for the prince of the person at 
the^isfcdty. A. X, R. 1925 P. C. 130, Ref. Qtaza and 
J^dnaMtyi Jj.) HaZARI fiMPEROR; ‘ ^ 

127 1.C. 247= 7 627=A,IiE. ^30^udh 353. 

— prepidice. 

• A .»MagiWa^ -fbUnd that the kalai that was cub and 
takeii,,?a)vay, ws^.4iiripe and convicted the accused for 


CR. P. CODE (1898), S. 237— Conviction without 
alteration. 

mischief under S. 426, Penal Code, while he was charg- 
ed wdth an offence under S. 379. 

Held, that the conviction, for an offence with which 
the petitioner was not charged, has not been to the pre- 
judice of the petitioner. {Muker/i, J.) KuLUCHAND 
GhOSE V. JaTU (JaHIR Shaik). 1929 Cr. 0. 517 = 

50 0. L. J. 285= A. I. R. 1929 Cal. 773. 

Charge under S. 326 read with S. 149. Penal 

Code — Convictio7i under S. 326, read with S. 34. 

If the facts which it was necessary to prove and on 
which evidence was given on the charge upon which the 
accused is actually tried are the same as the facts upon 
which he is to be convicted of the substantive offence, 
and if the accused is put to no disadvantage and would 
have had to adduce no further evidence, then he may be 
rightly convicted of the substantive offence notwith- 
standing that the charge was originally framed under 
Ss. 147, 148 or 149. The evidence which was given 
under the charge based upon S. 326 read with S. 149 
was directly relevant to the issue under S. 326 read with 
S. 34. It was proved that the accused being present 
and armed with a deadly weapon gave an order to other 
persons armed with deadly w'eapons to assault the com- 
plainant. Although the element of an unlaw*ful common 
object in the assembly as a whole which would be re- 
quired to convict the accused persons under S. 326 read 
with S. 149 was missing, yet the accused formed an 
assembly within a wider assembly which smaller assem- 
bly had a common intention to cause grievous hurt and 
the complainant suffered injury at their hands. All the 
necessary ingredients for a conviction under S. 326 read 
with S. 34 were present h.efore the Magistrate. 

Held, that the lower Court was right in convicting 
the accused under S. 326 read with S. 34, even in the 
absence of a specific charge in the original charge under 
those Ss. 34 and 326. 34 Cal. 698 and 16 C.W.N. 1077, 
Dist.; 5 Cal. 87l; l5 C.W.N. 244 ; and 12 Bom._H. C* 

R. 1, Rel. on. {Courteney Terrell, C.J. and Adami, /.) 

Bhondu Das v. Emperor. 7 Pat. 768 = 

113 I. 0. 676 = 30 Or. L. J. 206=12 A. I. Or. R. 6= 
11 P. L. T. 111= A. I. R. 1929 Pat. 11. 
—Where the accused could have been charged with 
dacoity, theft and criminal misappropriation but is 
charged with dacoity under S. 395, Penal Code, it is 
legal to convict him under S. 403, Penal Code according 
to S. 237, Cr. P. Code. Such a finding is also justi- 
fied by S. 238, Cr. P.Code, where the offence charged 
under S. 395 consists of several elenients and combina- 
tion of some of which amounts to an offence under 

S. 403. {JBarlee, J.C and Aston, A.J.C.) HarOON v. 

Emperor. 118 I. 0. 193=30 Or. L. J. 875= 

1929 Or. C. 316= A. I. R. 1929 Sind 147. 

Where a person charged under S, 302, PenaJ 

Code, is proved to have committed an offence punisha- 
ble under S. 201, but no charge under that section was 
made against him at the trial, he can still be convicted 
under that section. A.I.R. 1925 P.C. 130, Foil. (^Broad- 
way and Coldstream, //.) DaL SinGH t. EmperOR. 

108 I. 0. 906=29 Or. L. J. 467= 
10 A. I. Or. R. 90 (Lali.). 

Applicadtlity. 

When a man is charged with an offence punishable 
under S. 302, he cannot, without a charge being framed 
against him, be convicted of an offence punishable under 
S.J94 of the Indian Penal Code, {Bafter/i^Jf) AOHHUT 
R Ai V. Emperor. 8 Ii.R. A.Or, l 1361 

98 J. 0. 47l»r 7 AJ, Or. R. 27^ A. J- B. 1027 AU. 75. 
— ~-Where the: acbksed chiirged ‘with the offence 

of "'affidS iffife^ludge left if to tlste jfiiy 
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CE,P. CODE (1898), S. 237— Conviction witliont 
alteration. 

convict the accused of the offence of abduction under 
the same section, namely 366, Indian Penal Code, 

Held, that notice of the charge of kidnapping is not a 
fair, proper or sufficient notice of the charge of abduc- 
tion. {Ranktn and Dtwal, JJ>') ISU SHEIKH v, EM- 
PEROR. 45 0. I*. J. 684 = 31 C.W.N. 171 = 

28 Or. Ii. J. 201 = 7 A. I. Or. B. 459 = 99 I. 0. 937= 

A. I. B. 1927 Cal. 200. 

A conviction under S. 160, I. P. C. (committing 

affray) is maintainable though the accused were charged 
only under S. 147, I. P. C. (rioting). A.I.R. 1924 Mad. 
375 and 8 Bom. L. R. 120, Dist. A.I.R. 1921 All. 261, 
Appr. {Ftndlay, J.C.) GuLaBCHAND z/. EMPEROR. 
28 Or, L.J. 189=99 I.O. 861 = A.I.B. 1927 Nag. 163. 

-Although an accused is charged with one offence 

and it appears in evidence that he has committed a 
different offence for which he might be charged, it is 
not necessary to frame a separate charge in order to 
justify a conviction. Where therefore the accused were 
charged with dacoity under S. 395, I.P.C. and from the 
circumstances it was open to charge them with Ss. 457, 
395 or 392. ■ 

Held, that a conviction under S. 457 is maintainable. 
A. I. R. 1925 P.C. 130, Foil. (Stuart, C.J,) MATHURA 
V, Emperor. 2 Luck. 444=4 O. W. N. 442= 

101 1. C. 492 = 28 Or. L. J 460 = 
A. I. B. 1927 Oudh 196. 

Chitrge under Penal Code — Conviction under 

Arms Act — Improper. 

An accused charged under Penal Code, S. 452 for 
house irespass with preparation to cause hurt cannot be 
convicted under Arms Act, S. 19 without a specific 
charge under the latter and with no opportunity to the 
accused to meet the altered charge. (Chari, J.) NGA 
Shwe ZON V. KXNG-EMPEROR. 

4 Bang. 365 = 98 I. 0. 480 = 27 Or. L. J. 1360 = 
A. I. B. 1927 Bang. 32. 

Pl person charged with an offence of murder can 

be convicted under S. 201 Penal Code without a further 
charge b ing made against him under that section and 
such a conviction is warranted by S. 237 of the Cr. P 
Code. A.I.R. 1925 P.C. 130 Foil. (Shad^ Lai, C. J. 
ana Addison, /.} RaNNUN v. EMPEROR. 

7 Lab, 84 = 27 Or. L. J. 709 = 27 P. L. B. 683 
94 1. 0. 901= A. I. B. 1926 Lab. 88. 

— I Where the accused were charged under S. 302", 

and on evidence they were found to be guilty of an 
offence under S. 201 (causing the evidence of crime to' 
disappear) and so were convicted under the latter sec- 
tion. ‘ , 

that the conviction was proper, (Viscount 
Halditney, ^EGTJ v. . EmP|:ROR . 88 1. C. 3 = 

‘ 6 Lab. 226 = 27 Bom. L; B. 707 = 

41 O. L. J. 437=2 0‘. W. N. 447 = 23 A.L.J. 636 = 
7 L.L.L 324=3 Pat. L. B. Or. 95=62 1. A; 191= 
1925 H W. N. 418=26 Cr. L. J; 1059 
26 P. L. B. 284=30 O. W. N. 581= 
A. I. B. 1925 P. 0. 130 = 48 M. L. J. 643 (P. O.). 

Should preMice,^ ^ ‘ 

Where the accused were not charged under thO sec- 
tions under which th^ are convicted and sentenced, and 
if from the perusal of the'’ charge igs a, y^rhole the Cdurt 
is of the opinion that the accused havd been prejudiced 
by the fact that they have been . convicted' on fchai^es 
which had not been framed against ith 6 m the oon^viction 
must be set aside and a < re-trial mkist -be (directed.. 
(Lrreaves and Panton, //:') SKElfe 
OR.’ ' ' 84 I. J. 

1. A. LBiU925^©ab^^^. 


^CB.P.CODB (1898), S. 237— Legality of convic- 
j« , tion. 

When a charge has been framed under Ss. 326 and 
149, 1. P. Code, conviction under S. 326, I. P. Code, 
is not necessarily bad, the legality of the conviction de- 
pending on whether the accused has or has not been 
materially prejudiced by the form of the charge. 
(Spencer, Krisknan and Ramesam, //.) TheeI'HU- 
MaLAI GouNDAR, In re. 82 I. C. 465 = 

47 Mad. 746 = 20 M.L. W. 261 = 36 M.L.T 21 = 
26 Cr. L. J. 1297= A. I. B. 1925 Mad. 1 = 
47 M. L. J. 221 (F.B.). 
Appeal — Legality -^Absence of prejudice. 

When the accused was charged and convicted by the 
trial Court under S. 468, I.P.C. and the appellate Court 
convicted the accused under S. 471, I.P.C. 

Held, that the conviction was wrong as it was im- 
possible to postulate that the accused was not preju- 
diced by having no notice that he was to be convicted 
of the offence under S. 47l. (Findlay, Ojfg. J. O 
akbar Hussain v. King Emperor. 

891. 0. 398 = 8 N. L. J. 87 = 26 Cr. L- J. 1358 
A. I. B. 1926 Nag. 294. 
With charge under S, 304 conviction can he un- 
der S. 304-^, 

As it is open to the prosecution to bring the accused 
to trial on charges under S. 304 and S. 304-A, it fol- 
lows under S. 237, Cr.P. Code that although the charge 
under S. 304-A, is not formally made it is open to the 
Court to convict under that section. (Macleod, C. /. 
and Fawcett, /.) KING-EmPEROR v C. J. WaUKER * 
26 Bom. L. B. 610 = 26 Or. L. J. 211 = 
83 1. 0. 995 = A. 1. B. 1924 Bom. 460. 

i*. 238. 

A charge of murder ca,nnot be converted into one of 
robbery. The essentials of the two offences are so 
widely different that nejither 8 . 237 ( 1 ) nor S.238 ( 2 ) can 
be applied. ' 20 All. ip7 Ref. (Shadi Lai, C.J, and 
Campbell, /.) WALLU EMPEROR. 

77 L C 433 = 4 Lab, 373 = 6 L. L. JT. 69 = 
25 Cr. L. L 385= A. L B. 1924 Lab, 109, 

Where an accused person, about the time of the 

theft, made large payments to the creditors and gave a 
goldsmith old ornaments to be melted down under sus- 
picious circumstances, . ‘ ^ 

Held, a charge under 8 . 54-A of the Calcutta Police 
Act (IV of 1866) could be joined, properly with thatof 
theft under S. 236,. Cr. P.’ Code, and therefore, under 
S- 237 Cr* P. Code the . accused could be convict^ of 
an offence under the former, though she was not charged 
with it- (Nirwboufd ct/nd ^uhrawardy, jjj) TULSC' 

Tonvi V, Emperor. 72 1, c. 372= 24 Cr.L.J. 372=*?= 
60 Cab 564= A, I. B 19^ Cab ^$,4 
— S. 237-— Legality .of conviction; 1 / 

Aequittal of pHncipal offence — No bar to con- 

Tdctibn 7fjtder minor ofen&e proved . - . ' 

When an accused pwson has been eteqnitted’of a 
charge of comffiittirig abrime^ the fact that he had be^ 
suspected tried* of the pt&ipal 'off^^l^dhld not 

preveTtt*^hS c^dvi^ion - -^unde^* Si^ 20 i iAHwe is clear 
proof that he has caused the eySden*?*?' disappear in 
order ^to? screen -some , unknown offender^ from legal 
, puiH^hiasient. ,6 P. R; 1902 Cr .,5 % P. R. 1904 Cr.; 46 CaL 
:427^A*LB.1?26 Alb 1923 Bom. 262: 

1 L, 3I61 and P. C, 130, Kolb 

‘22.Gal-'638,;,^C;LJ, 333 .a:ndjA 4 fL^ Jt 1925 Nag. 407; 
jLiss, from; A. 209, Dist* (Agha 

/.) •: .10 Lab. 218= 

I .. ,r. . ' r 30dP.,Lf»B Ji^^rlO A*L(0^, B* 662^,. 

> f I ' 1 1 T' ► ' ; 746 =110 L Cl,. 682= * 
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CE.F.OODB (1898), S. ^7— LegaUty of convic- 
tion. 

— Principal offence suspected^ not proved — Convic- 

tion for accessory offence — Not illegal. 

A conviction for the necessary offence under 
S. 201 is not illegal merely because it is suspected but 
not proved or admitted, that the accused committed or 
was one of several persons who committed the principal 
offence. A,I.R- 1925 P.C. 130 and Rat. Un. Cr. C. 799, 
Foil, 6 Cal. 789 and 22 Cal. 638, Ref. i^Rupchand Bila- 
ram and Loho, A./.Cs.) TaJAN z/. EMPEROR. 

21 S. L. B. 206-8 A. I. Cr. B. 353- 
28 Or. Jj. J. 674^103 I. 0. 402- 
A. I. B. 1927 Sind 241. 

— S. 237— Minor offence 

—Under S. 237 it is open to the Magistrate to con- 
vict the accased of a lesser offence than that with which 
he had charged him. (^Nanccvutty , /.) EmpeROR v. 

Shiva Patta. 6 O. W. N. 641—29 Or. L. J. 893 — 
111 I. 0. 573- 3 Luck 680 - 
A. I. B. 1928 Oudh 402. 
— S. 237— Bighh of accused— S 227. 

To know the offence charged. 

An accused is entitled to know what offence he has 
to answer; Ss. 237 and 227, Cr. P, Code necessarily go 
together. It is not the intention of the legislature to em- 
power a Court to cpn^ot an accused person of an offence 
of which he has not been told anything. (^Banerfi, 

/.) dhum SiNGijt V. Emperor. 

881. 0. 1«23 A. L, J. 436-6 L. E. A. Or. 143- 
26 Cr. L. f* 1057= A. I. B. 1925 All. 448. 
— ^ 237— Scope of- 238. 

Ordinarily a person cannot be convicted at a Sessions 
trial of an offence with which he has not been 
charged. There are some exceptions to this rule which 
are to be found in Ss. 237 and 238 of the Cr. P. 
Code. (JNewhould (tud Mukerji, /*) NaYAN ULLAH 
V, Emperor. 85 1. 0. 818 - 26 Or. L. J. 594- 
A. I. B. 1925 Oal. 903. 
— S. 238— Abetment and offence. 

— — When apersor^ charged with an offence, he 

cantiot be convifcted of abetment of such offence, when 
abetment is nbt separately charged. (1874) 11 B. H. 
C. R. 240, Foil. {^Macleod^ C. J: and Shah^ Jf) EM- 
PEROR V. RaGHYA NAGHYA. 81 1. 0. 969 - 

» 26 Bom. L.B. 323= 25 Or.L.jr.ll36- 

A. I. B. 1924 Bom. 432, 
— S, 238— Alternative conviction. . 

— " ^ person had a license to fell only aulenathat 
teak marked by a Forest Range Officer. But the Range 
Officer marked certain growing teak trees and allowed 
them to be fell^ ;bv the licensee. The Officer was 
charged under S. 1. P. C. The Magistrate found 
him ghlit^ ot an office under ^:409, Penal Code or an 
offence under S. 427, f 1^. Cl and convicted, him. 

Pfeld : that alterative conviction under S. 427, L P. 
C was bad inasmuch as mischief' is not a lainor form 
cf criminal , breach of trust but is quife distinct from it, 
/.) TJ, Ka Dc»e Emperor, , , 

, 3Bang X8-193Oqr..O.30Q»;^ia&LC,271^ 
SI Cjr. L. J, L 1930 Bang. 158, 

— ;S. 238— Applicab^lty. » 

—4— In a trM on a charge of an offence under S. 413, 
I. P. C., whidi involved ten ^ elevdfi separate nteidents 
cSf the ^recetjt stolen pro^rtyi> dhly tl^eeofthefe 
wferd pft>\ted and these wet^e ’fq^d iw thd Judge hot 'to 
cohititute a Mfficiebt'basi^' foi- tbe^^ aiding of ^’habif?* 
iiecessary-to aopbvictkm'undferiS.^dlSi ^ 

Me$d’ h sectioh' ^ '^fc^iCable .Sv 238!' 

acdef & cafe^%ii-Taccused can be 
ulwSMr^. ibs ^lo '^d^ree ntitror offences 
f nibt been charged with them. A 


OB. P. CODE (1898), S. 238— Propping of charge. 

conviction of minor offences each of which was an 
ingredient of the major offence, is clearly not to be re- 
garded as a conviction to which S. 238 is applicable. 
{Boys and Iqbal-Ahmady JJ.) HaR PRASad v. KING 
Emperor. 107 1.O. 241 - 9 A. I. Cr. B. 4 - 

8 L. B. A. Or. 170-29 Cr. L. J. 232 = 
A. I. B. 1928 AU. 139. 

-Abetment and offence. 

Abetment is not a minor offence. It cannot come 
within S. 238 and it can only come under S.237 if there 
is no element in the abetment which is not included in 
the charge. {JPullan, J.) Mahabir PraSAD v. 

Emperor. 97 1. c. 430 = 49 All. 120 - 

24 A. L. J. 998 - 7 L. B. A. Or. 180 = 
27 Cr. L. J. 1118 = A. 1. B. 1927 All. 36. 
— S. 238— Attempt. 

The new amendment of S. 238, cl. 2 A. allows 

an accused person charged with a substantial offence, 
to be convicted of an attempt to commit that offence, 
without a separate charge and trial. {Krishnan, /,) 
DORAISWAMY AIYAR, Jn re. 86 I. 0. 339 - 

26 Or. L. J. 766=48 Mad. 774 - 21 M.L.W. 174- 
1925 M. W. N. 113= A. I. B. 1925 Mad. 480- 

48 M. L. J. 190. 

— S. 238— Conviction without alteration. 

Where the accused could have been charged 

with dacoity, theft and criminal misappropriation but is 
charged with dacoity under S. 395, Penal Code it is legal 
to convict him under S. 403, Penal Code, according to 
S. 237, Cr. P. Code. Such a finding is also justified 
by S. 238, Cr. P. Code, where the offence charged 
under S. 395 consists of several elements and combi- 
nation of some of which amounts to an offence under 
S 403. (^Barlee, J.C. and Astons A* J. C.) HaROON 
! V. Emperor. 118 I.C. 193-30 Or. L. J. 875- 
1929 Or. C. 315 -A. I. B. 1929 Sind 147. 
— S. 238— Dacoity and hurt. 

Heldy that on a charge of dacoity a conviction 

for hurt cannot legally be sustained. {Couits-Trotter^ 

I C. J. and Mackays /.) In re PONNIAH ROWTHER. 

1929 M. W. N. 185- A. I. B. 1928 Mad. 1186. 
— S. 238— Different Offences. 

A charge of rioting does not include as a minor 

offence any specific act of violence so as to authorise, 
on failure of the charge of rioting, a conviction under 
S. 352 of the Penal Code when no charge of assault has 
been framed against tlie accused. 9 I. C. 455, 
Referred to. But sqch a conviction may, nevertheless, 
be justified by Ss. 236 and 237 of the Code where the 
accused has not been misled in his defence, {CourtneJ 
Terrell^ C. J. and Rowland^ J.) MaLTU GopE v. 
Emperor. iia t 0. 323 - so Or. L. J. 89i = 

19^ Or. 0. 584- 10 P. L. T. 875- 9 Pat. 642- 
, - A. I. B. 1929 Pat. 762. 

I *- T fee bffence charged : was one under S. 304, 149 
' for hhvfing caused the death of a certain person. 

a conviction for an .offence under S. 325, 
34 fdr On !; some other person was illegal. 

(Afartineau, /,) ROHELA v. EMPEROR, 

86 1. .0. 468- 6 L. I.. J. 630-26 Or. L. J. 820 - 
; A. LB, l^^Xah. 286. 
.i-48. 2S8^r«c^ptog of charge, 

^Whea a^arge has been, framed tmder Ss. 326 

and 149, L P. Code conviction under S. 326j I. P. Code 
is not necessarily, bad, thelegaKty of thoiconviiction de^ 
pending on whether the accost has r or has not been 
materiaHy prejudiced :by the fom&v, of the ,<;hargA 
Mris&mdn ditcP^RSmksamt JJ.) Thebthii;-. 
htsh. 82 L 0. 465= 

. 25 Or. L.L. 1297 BIJl. W, 
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OR. P. CODE (1898), S. 238-~Error in Charge. 

35 M. L. T. 21- A,I. B. 1926 Mad. 1= 
47 M. L. J. 221 (F.B.). 

— S. 238‘—Error In charge. 

Some particulars combining to constitute a com' 

plete opf^ence — No charge thereon — Conviction — Validity 
of— Error in charge — Effect, 

Where an accused person has been charged with one 
offence consisting of several particulars a combination 
of some of which only constitutes a complete offence 
and such combination is proved but the remaining par- 
ticulars are not proved and he is convicted of such 
offence although not charged with it, he cannot be said 
to have been misled on his defence by an error in the 
charge nor can it be said that such an error in the 
charge occasioned a failure of justice. (^Marten and 
Kincaid, //.) KING-EmPEROR v, RaNCHHOD SUR- 
SANG. 87 I. 0. 600 - 49 Bom. 84— 

26 Bom. L. E. 954= 26 Or. L. J. 1000 = 
A. I. B. 1924 Bom. 502. 

— S. 238— Minor offence. 

-The offence of receiving stolen property cannot 

be considered a minor one as compared with that of 
dacoity or of house-breaking by night. {Scott-Smith 
and Fforde, JJf) ACHPAL v. EMPEROR. 

89 I. 0. 449 = 26 Or. L. J. 1361= 
A. I.B. 1926 Lah. 132. 

— S. 238, Sub-S. 2 justifies conviction under S. 426 

where the original charge was under S. 452 of the 
Penal Code. (JVazir Hasan, J, C.) M. MUNNaY 
Mirza V, King-Emperor. 81 1, o. 911 = 

25 Or. L. J*. 1087=A. I, E. 1926 Ondh 89. 

When the charge is under I.P.C., S. 430, the 

conviction can be under S 426. (Foster. /,) BaNA- 
UAU Kumar v. Emperor. 86 1, o. 58 = 

3 Pat, L. E. Or. 26= 6 P. L. T. 39 = 
26 Or. L. J. 682= A I, E. 1925 Pat. 389. 
— S. 238— Offence of different kind. 

Where a person is charged under one offence he 

cannot be charged under another offence which is not 
a minor one without amefidment. 

Where the Magistrate frames a charge against an 
accused under S. 392, I. P. C., and does not charge him 
specifically under S. ^5, I. P. C. though he admits 
previous convictions, but eventually holding the offence 
to fall more properly under S. 369, 1. P, C. convicts the 
accused under S, 369, 1. P, C. without amending the 
original charge, S. 238 (2), Cr, P, C. cannot be applied, 
as an offence under S. 369, 1. P. C. can scarcely be 
held to be a minor offence in relation to S, 392, I.P.C. 
the ciraimstances attending the two kinds of offences 
having considerable elements of difference between 
them. The accused cannot also be convicted under 
S. 379-75 1. P. C. in such a case, there being no formal 
charge under S. 75, (Currie. Jf) ManGLOO v. 
Emperor. 1930 Or. C. 692= 31 PiinJ, Xi. E. 731= 
a;: x E. 1930 Lah. 644. 
— S. 238-^Pro<^tir6^Wltiiesse8< 

^The witnesses for the prosecution ought, as far 

as possible, to be called, in the order of events which 
they are c^led to prove; and. in chronological order. 
The trying Judge may suggest to those who are res- 
ponsible for the conduct of the prosecution that the 
proper method and order of calling witnesses shouJd be 
observed, (Sanderson,^ CjJ, amd H: Ei Gkoset '/i.) 

King-Emperor v: ahirannessa Bibi. 

^ A. 1. 1^. 1923 ^al. 570 

— 238— Spe<dflcch«^eiiecew[ai!cy^< . ^ , 

A charge of rioting does not indkde as^anninot! 

offence any specific act of violence by tan ihidividtonl 
accused so , as " to authorize under ’ S. 233la convic^loit* 
under S. 352, Penal Ode, 12 O EJ. 82, Po114)34Cj4u 


CE.P.0ODE (1898), S. 239. 

698 ; 34 Cal. 325 and A. I. R. 1922 Mad. 110, Ref. 
(Courtney Terrell, C , J, and Rowland, /,) MaLLU 
Gopa z/. Emperor. 118 I. 0. 323= 

30 Cr.I..J. 891=10 P.L.T. 876 = 1929 Or.O. 684= 
A. I. E. 1929 Fat. 712. 

-Constructive culpable homicide cannot be said to 

be a minor offence compared with actual culpable 
homicide. Hence conviction under S. 304, 1. P. C. read 
with S. 149, T. P, C. when the accused was not charged 
with such an offence is bad in law. (Newbould and 
Mukerji, //.) NaYAN UllaH v. EMPEROR. 

6 !«. E. A. Cr. 71 = 
85 1.O. 818 = 26 Cr.L.J. 694-A.I.E. 1925 Cal. 903. 
— S. 238— Trial by jury. 

Accused charged with major offence^^Jury 

returning verdict of guilty in respect of minor offence — 
Verdict of jury is right and is ccrvered by S. 537 (a). 

An accused was convicted by a jury of an offence 
under S. 325, I.P.C. . and the Verdict of the jusy was 
accepted by the Sessions Judge. It was contended that 
the Judge used the jury as assessors in accepting the 
verdict for an offence with which the accused was not 
specifically charged and that therefore the High Court 
could go into the facts as if the verdict amounted to an 
opinion of the assessors. 

Held, that the effect of S. 238, was to invest a jury 
trying an offence under S. 307, I.P.C., with authority to 
find that the facts proved only constitute a minor offence 
and to return a verdict of guilty of such offence. It 
cannot be disputed that, in view of the charge under 
S. 307, I.P.C., the fact that no charge under S. 325 was 
framed is not even a defect or irregularity and, as such, 
curable under S. 537 (a), Cr. P. C., for the simple 
reason, that, under S. 238 (1), Cr. P. C. the 
accused was liable, without separate charge, to be 
convicted incidentally of the minor offence under S. 325 
I.P.C. The High Court could tiot interfere and go into 
the question of facts on which the jury delivered the 
verdict they did. 26 Mad. 243, Foil. (Findlay, /. C.) 
Karayan Singh Chhatri v. Emperor. 

123 1. 0. 4‘J7 = 31 Cr. Ii. J. 667= 
1929 Or. C. 410= A. 1. E. 1929 Nag. 295. 

An accused charged under S, 412, (triable by 

Jury) can be convicted under S. 411 (triable, with aidojf 
assessors) though not separately charged. 22 Bom. L.ti. 
1241 and 26 Mad. 243, Rel. on. (Fawcett and Madgav^ 
kcsr, //.) Emperor v, Gulabchand. 

27 Bom. li, B. 1416= 27 Or. L, JT. 660 = 
94 1. 0. 602= A. I. E. 1926 Bom. 13.4. 

S. 239. 

Applicability. 

Oonspibracy. 

Pefamation. 

False enridence. 

OambliBg. 

Brterpretatioti. 

trial. 

Miejolxtder of Fazides. 

Offimces tmder Fenal Oode. 

FriUdi^tand abetter. 

* Bfoee^Um condexliiied^ i 
Eeoeivfiig stoleii p^ropert^. 

Bioti&g. . 

' Sametransaotloii^ 

Sedition. 

* Separate ofifenees.^ 

Separate transact!^ 

, Mafeftl 
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— S. 239— Applicability. 

Several accused were tried together and fined 

under Ss. 379 and 447 stealing fish in the coarse of the 
same transaction ; they were all separately engaged in 
fishing and there was no evidence ot common object or 
common intention. They were merely several poachers 
gathered in the same place at the same time. 

Held, that their joint trial was not a mere irregularity 
and that their conviction must be set aside. A. I. R. 
1926 All. 334 and 33 Mad. 502, Ref. (^Jackson^ /.) 
Samiullah Sahib v. Emperor. 98 1. 0. 697= 
60 Mad. 736= 24 M. L. W. 848 = 
38 M. L. T. 37 = 27 Or. L J. 1381 = 
A, I. B. 1927 Mad. 177 = 61 M. L. J. 692. 
-^S. 239— Conspiracy. 

There is no misjoinder where the accused persons 

are charged as being parties to a criminal conspiracy to 
steal Government timber for a term of years and also 
with habitually receiving and dealing with that timber 
knowing or believing it to be stolen property during the 
same period in puisuance of the conspiracy. But if the 
charge is for habitually receiving stolen timber outside 
the said conspiracy, the trial will be bad and must be 
set aside as void. 25 Mad. 61 (P.C.), Dist. {Browjt, /.) 
Maung Ba Chit v . Emperor. 122 1. 0. 273= 
7Bang. 821=31 Or. L. J. 387= 1930 Or. 0. 402 = 
A J.B. 1930 Bang, 114. 
— -^Combination of charges is j testified when the object 
all the accused had in view was common. 

Accused 4 to 10 extorted from one S an agreement of 
sale. S then lodged a complaint in the matter with 
accused 3, a Police Inspector and gave him a bii^e of 
Rs. 200 for creating interest to investigate this com- 
plaint. For the same purpose *5* also bribed accused 1 
and 2 who were Deputy Superintendents of Police and 
Police Inspectors. But in the meantime accused 4 to 10 
approached accused 3, who was bribed by paying 
Rs. 1,000 to hush up the matter. S's complaint was 
accordingly reported to be false. On these facts accused 
1 to 3 were charged under. Penal Code,, Ss. 120-B, 161 
and 163 for, having conspired to take bribes from S and 
accused 4 to 10 in the course of police investigation ; 
while accused 4 to 10 were charged under Penal Code, 
Ss. 120-B, 161, 163 and 114 fof conspiring to offer 
bribe to accused 1 to 3. 

Held\ that the law punished the giver as well as the 
taker of the' bribe, and the transaction must be regarded 
as one althqugh there wdre two parties to it and separate' 
offerees n^i^t be s^i4 to be committed in respect of it. 
The mere’ fact that the sdtns received were different and 
were received at different times and places-would not 
split up the transactions into so many ’separate, tran- 
sactions so as to require separate trials in, respect of each 
of them. The common object which’ all the accused 
had in view was that th^ police investigation ivhich 
accused 3 had in hand should be conducted ' by fhim not 
on its merits in the discharge of hisi^pubKa dutjbut 
corruptly in accordance with the illegal gratification f>aid. 
The prosecution were thereSom^ justified- In .combing 
the four charges in Murphy f/jT) 

EMPEROR V, C. E. RING. ) -O. t;;, 4^1.0. -340 = 
63 Bom. 479 = 31 Bom. 

31 Or. L. J. 66=A.3bB;^lf09^®oah296. 

Joinder of charges is not illegal whm js^i^ahttrges 

as alleged by prosecution femn^^f^m^r WamSstion 
although they niter e not proved, ^ j 

One (?, M and D were jointly ^ (1) 

of conspiracy to collect and ^ f &>un- 

t^feitlng currency notes and of 
notes and of using such notes as genuine, und^^^r489, 
A* B, D read with S, 120-B, Penal 


OB. P. OODE (1898), S. 239— False Evidence. 

tively, under S, 489- D that they all had in their posses- 
sion materials for the purpose of being used or knowing 
or having reason to believe that it would be used for 
counterfeiting currency notes; (3) G and M counterfeited 
notes of Rs. 100 (S. 489- A) ; and (4) accused G used as 
genuine a counterfeit note of Rs. 100 knowing or having 
reason to believe that the same was counterfeit. At the 
trial, the charges of conspiracy’ and the charges laid 
against M and D were not proved and therefore, they 
were acquitted. G was found guilty of an offence under 
S. 489-B and sentenced to suffer rigorous, imprisonment 
for five years. On appeal to High Court, 

Held^ that although the prosecution in the result fail- 
ed to prove conspiracy that of itself did not necessarily 
make the trial illegal, the test being, not what the 
prosecution has proved'in the end, but what they alleged 
at the beginning in the charges. The offence of which 
G was found guilty formed part of the same trans- 
action of conspiracy in the sense that it was the working, 
the fruit and the result of the alleged conspiracy and if 
so, thf* separate act done by any of the conspirators in 
pursuance of that conspiracy could be joined in the 
same trial. 30 Bom. 49; 42 Cal. 957, Rel. on. (Madgav- 
kar and Baker jjj) EMPEROR v, GOPAL RaGHUNATH. 

116 I. 0. 248= 53 Bom. 344 = 81 Bom. L. B, 148 = 
30 Cr. L. J. 588 = A. I. E. 1929 Bom. 128. 
Where there was a conspiracy to ' molest a parti- 
cular caste of money-lenders and traders, 

Held^ all persons who had joined in the conspiracy to 
molest those people and to cause them injuries could, if 
their common aims and objects W’ere once established, 
be tried at the same trial. (Prideaux, A, J, C,) Baji 
RaO, In re, 76 I. 0. 228 = 25 Or. L. Jl 132= 

A. I. B. 1924 Nag. 166. 

— S. 239— Defamation. ' 

Where both the father and son associate, together 

in circulating on different occasions the defamatory 
statement the object of both being to defame a person 
about the same matter a joint trial is competent under 
S. 239 (d), {^Barlee, J, C. and Kalumal, A^ J, C,) Atl 
Mahomed Emperor. 119 1. 0. 532= 

30 Or. D. J. 1073 = 1930 Or. 0. 126 = 
A. I. B. 1930 Sind 62. 

— S. 239— False evidence. 

False deposition by several witnesses in one suit 

in common interest of all — (Skah^ /,) — Joint trial is 
illegal in absence of charge of ahetment-^Fawcett and 
Crumps JJj) — Joint trial is legal — {Fawcett^ J,) — Ho 
charge for abetment is necessary^ Abetment can be found 
from facts of the case. 

Two persons were charged under S. 193, Penal Code. 
Accused No. 1 was the plaintiff in a suit on a pro-note 
executed' by the defendant. The defendant pleaded that 
Vis, 7^0 'had been d^ucted as interest at the time of 
executibn. Both the accused swore that Rs. 750 had not 
been deducted as interest. If wasTound that the evi- 
dence so given was untrqe fo their knowledge. The 
Magistrate found that the two accused were partners in 
this transaction, and accused No. 2 was interested in 
the sense that be had advanced part of the consideration 
to ^accus«l No. 1- In the complaint of the’ Couot, 
wbida tried the suit, reference was made to offences 
under SsL 193, 209 and 210.Penal Code, of attempt to 
commit offences under SS, 209 arid 210 read vrithtS. 5 11; 

regards , accused No. 1. As regards ac- 
cused No, 2 the 193 

Penid'Code. There ^as^ir^fersence lhere< to any abet- 
' merit the offence ofiitirieiacliased by! asnqther,? mor^iwfete 
itheris miiyTefer^ceftoidri^'cqi]^ between the^twoas 
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Beldy (Per Skah^ /.) — That the mere fact that the 
evidence is given by two or more witnesses with refe- 
rence to the same purpose or to the same point involved 
in any judicial proceedings, either a suit or a criminal 
case, is not sufficient to justify the joint trial of dijEferent 
persons as to statements made by them separately in that 
proceeding. The deposition in the course of which the 
statement is made is a transaction by itself, and each 
witness making a statement in the witness box acts on 
his own account, and it is that act of his for which he 
is to be prosecuted. There may be cases in which the 
prosecution may allege abetment of perjury or conspiracy 
to commit perjury, and the evidence may be given as a 
part of the conspiracy formed by several persons to- 
gether. In such a case on proper allegations it may be ! 
possible to secure a joint trial in respect of charges relat- 
ing to making false statements in the course of deposi- 
tions by different persons. 

(Per Fawcett^ /.) — On the allegations of the prosecu- 
tion. and on the facts found, there is no sufficient reason 
for saying that the case does not properly fall within 
Cl. (1) of S. 239, Cr. P. Code, namely, that the two ac- 
cused are persons accused of the same offence, committed 
in the coarse of the same transaction, i.e.y the transac- 
tion in which there was an attempt by a suit to obtain 
a fraudulent decree for an amount not due. There was 
continuity of purpose, which satisfies the test as to what 
is the same transaction. That there is no allegation in 
the complaint of the charges of conspiracy or abetment 
is immaterial. There need not be a distinct accusation of 
abetment or attempt to bring the case under S. 239 {a), 

(jCrumpy /.) — As there was a common purpose to 
make out a false claim so far was concerned the sura of 
Rs. 750, from the point of view of these two persons 
there was one transaction and their joint trial was not 
illegal. (^Crump. /. ao difference between Shah and 
Fa'vucett, //.) SEJWfAL PUNAMCHAND V. EMPEROR. 

100 I. 0. 981=51 Bom. 310 = 29 Bom. L. R. 170= 
28 Or. L. J. 373 = 7 A. I. Or. R. 506= 
A. I. R. 1927 Bom. 177. 

— S. 239— Gambling. 

' " •^Persons accused under U* P, Public Gambling 
Acty Ss 3 and 4 can be tried together. 

No cast iron rule of law can be laid dowm on the ques- 
tion as to whether the keeper of a gambling den, if he 
frequents the said den and gambles there, could not be 
said to do so in the course of the same transaction with- 
in the meaning of S, 239. The words “same transaction” 
are not defined in the Code. The offences under Ss. 3 
and 4, Public Gambing Act are interdependent and “are 
the complements of one another.” A Court, therefore, 
is justified in trying two accused persons under Ss. 3 and 
4 in the course of the same trial. A. I. R. 1922 Lah. 
458; 6 P, R. 1919 Cr. and A. I, R. 1923 All. 88, Rel. 
on ; 5 P. W. R. 1910 and 35 P.R. 1914 Cr. Not Foil. 
i^Seny J.) RURE MaL EmpeROR. 

120 I. O. 266=31 Cr.L. J. 35=1930 A. It. J, 229 = 
13 A. I. Or. R. 138= 11 L. R. A. Or. 21 = 
1929 Or. 0. 665= A. I. R. 1929 All. 937. 

■ ■.Where some persons are charged with offences 
punishable under Ss. 3 and 4 of the Act and others are 
charged under S. 4 only, their joint trial is legal if the 
offences alleged to have beea committed by all the per- 
sons are committed in the course of the same 1?ransac- 
tion. 5 W. R. Cr. 1910 and 35 P. R. Cr. 1914, Diss. 
from, /.) Darab Emperor. ' 

, 105 I. 0, 826=60 AH. 412=26 A. L. Jt 

28 Or. It. 1. 1001 = 3^Iij R. Ai Or. 146***? 

8 A. I. Or. R; 406 #^A. I. R. 19^8 AU. 20. 
— S.'^9-+-Interpretatioii. . , 

— i-^The* “former part” referred to in the <Mre*StiWal, 


j OB. F. OODE (1898), S. 239— Joint trial. 

the end of S. 239 means the part prior to the part headed 
“joinder of charges,” i.e , the part under the heading 
“form of charge.” S. 234, therefore, will not control the 
provisions of S. 239. (Dalaly J. C.) BISHaMBHAR 
Nath Tandon v. Emperor. 90 1. 0. 706= 

2 0. W.N. 760 = 26 Or. L. J 1602= 
A.I.R. 1926 Oudhl61. 

■ . T he words “as the Court thinks fit” in S. 239 of 

the Cr. P. Code are of the widest possible import. It is 
to be presumed that the Court will “think fit” to adopt, 
in each particular case, whichever course it regards as 
most conducive to the ends of justice. (Mcarsy C.J. and 
Piggotty J.) Emperor v. Har Prasad Bhargava. 

77 I. 0. 961 = 21 A. L. J. 42=4 L. R. A. Or. 19= 
45 AU. 226 = 25 Or. L.J. 497= A. I. B. 1923 All. 91. 
— S. 239— Joint trial. 

- '-When further inquiry against the abetter of an 

offence who was preinotcsly discharged was directedy 
joint trial could not be held. 

A complaint w^as filed against five persons under S. 
325, Penal Code, the 1st being included as an abettor. 
Accused 1 was discharged on the ground of not being 
identified and charge was framed against the other 
four accused. On revision further inquiry was directed 
which was to give further opportunity to the prosecu- 
tion witness to identify accused 1. Meanwhile proceed- 
ings against the other four accused had proceeded and 
prosecution witnesses had been cross-examined after 
the charge. 

Heldy that though ordinarily the correct course is to 
try an abettor with the primary offender yet in this 
particular instance the proceedings had reached such a 
stage that a jpint trial could not be ordered. A. I. R. 
1926 Mad. 638, Ref. (jCurgenveny /.) SUBBAYA PillaI 
V. SeSHa IYER. 122 1, b. 786 = 1930 Or. O. 9 = 

2 M. Or. 0. 212=1929 M. W. N. 796= 
30 M. L. W. 736 = 31 Or. L. 9. 467= 
A. I. R. 1930 Mad. 102= 67 M. L. J. 764. 
— — Joint trial of two sets of o^ences is bad when 
they do not form one transaction. 

Where owners of field finding that some 4 persons are 
uprooting crops in their field, capture one of the thieves 
and after they walked a short distance are attecked and* 
assaulted by a mob of 20 persons with deadly weapons, 
the joint trial of some of the offence of the(t a^d some 
of the offence of rioting and use of deadly weapons is 
bad unless there is evidence that the rescuers had been in 
collusion with the thieves committing the theft and had 
stood by with the object of eff^ing a rescue to establish 
a connexion between the two sets of offences so as to 
make one artd the same transaction. (Courtney^TerrelJ, 
C, J, anj Macphersony /.) RAGHD DaSADH v. Em- 
PEROR. 127 1. 0. 571 = 1930 Or. 0. 202= 

A. I. R. 1980 Fat. 169* 
——It is sufficient for purposes of S. 239 (d) that the 
offences were committed in the course of the same transac- 
tion. ' Whether tl e charge is an alternative? one or ds a 
distinct charge is obviously immaterial. (Cuming and 
Lort Williumsy //O KaLI KUMAR v. Na^ABAU. 

lie I. 0. 30 Cr. Ii. J. 619 = 

1» A.I. Or. R. 4 = A. I. R. 1929 Oal. 160. 
——-The legality of the joint trial ' depends upon the 
accusation and not on the triall A»I:R. 1922 Cal. 107, 
on: ' (Cuming and Zbrt Welliamfy JJ.') KALI 
Kumar e^. NANUVALi. ^ ; * 116I. 0.369= 

30 Or. B. J;-649*13 A. I. Or. R. 4= 

. . u v rf . uA.I:r. 1929 Oal. 160. 

— ‘‘Joint complicity y or which one is. undoubtedly 
guilty must be established. 

' Where’ two or rw^i^ersorrs are jointly charged N«ith 
aa^^d^cd, Either the .faiilt^SdiTipUcity . of sCll iau»t ^ 
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proved or it must be left in no doubt which out of two 
or more actually committed the offence. (^Zafar AH 
and Coldstream, JJ.) MOHaMED ALI v. EmPEROR. 
112 I. 0. 212 = 10 L. L. J*. 625 = 29 Or.L. J. 996 = 
A. I. R. 1929 LaE. 61. 

A was charged with harbouring two absconding 

offenders L and N and S with the same offence with res- 
pect to two different persons H and P, They were tried 
together though there was no conspiracy alleged between 
^ and *5" and they had not I>een accused of committing 
the same offence in the course of the same transaction. 

that the trial was illegal. (JDalal^ /.) Sew- 
AK V. Emperor. 113 1, o. 721 = 26 A. L. J. 623 = 

9 A. I. Cr.R.531 = 9L.R. A.Cr. 80 = 
80 Or. L. J. 214= A, I. R. 1928 All. 417. 

^Joint trial of several persons for offences under 

Ss. 366 and 368, Penal Code, is not illegal. A. I. R. 
1924 Cal. 389, Rel. on. (^Dalip Singh, J.) DOSA v. 
Emperor. 109 1. C. 224= 10 A. I. Or. R. 217= 
29 Cr. L. J. 496= A. L R. 1928 Lah. 751. 

A case of joint trial of several persons of acts 

not committed in the course of the same transaction is 
not a mere case of irregularity which can be cured by the 
provisions of S. 537 but on the other hand, it is a case 
of illegality and vitiates the whole trial. 25 Mad. 61 (P. 
C.), Foil. {Agka Haider, /.) MaHOMEDI it, EM- 
PEROR. 100 I. O. 966=28 Cr. L. J. 357= 1 

7 A. I Or. R. 568 = A. I. R. 1927 Lah. 274. 

Where in a joint trial the proceedings have been 

illegal from the very beginning, to quash the charges 
against one accused would not validate the trial. (JMliU 
ckeih Offg, A, /. C,) Emperor Dhanesahram. 

971. 0. 363 = 27 Or. L. J. 1099= 
7 A. I Or. R. 162= A. I. R. 1927 Nag. 22. 
-——Under S. 239 identity of purpose is alone suffi- 
cient for a joint trial but community of purpose in the 
sense of conspiracy is not in any way a necessary 
element though if it is present, its presence will be a 
further element supporting a finding that the offences 
were committed in the same transaction. If the several 
acts of the accused were committed in the same transac- 
tion there is an end of the matter, and there can legally 
and properly be a joint trial. {Dalai and Boys, //.) 
RAFIZ-UZ-ZaMAN V, ChhOI'EY LAL. 93 L 0. 237 = 
48 AU. 326 = 24 A. L. J. 472=7 L. R. A. Or. 66 = 
27 Or. L. J. 446= A, I. R. 1926 All. 334. 
Charge under S. 376, I. P. C. — Rape conrjmitted 
by both accused in one place — The woman was taken 
by one of them to another place w»-here he alone com- 
mitted rape — Joint charge of rape at different places 
against both is improper. (Newbould and B, B. Ghose, 

//.) Keramat Manralz/. Emperor. 92 1 o. 439= 
42 O. L. J. 624=27 Cr. L. X 263= 
A. I. R. 1926 Oaa. 320. 
A person cannot be tried upon a charge under 
B* 412, jointly- with others who are being tried for the 
offence of dacoity under S. 396, Penal Code. (SootH 
Smith^and Fforde, JJ,) ACHPAL v. EMPEROR. 

’ . 89 L 0.449 ^=^26 Or. L.X 1361= 

- . A. LR. 1926 Lah. 132. 

‘"’■A festival was being celebrated along a public 
i An aj^eement had been previously arrived at 
anio^gst certain members of the community to the effect 
th^ring of fire- works should b© stopped till the 
prece^^ii^of JJttdendi passed off but the accused along 
tSthh off fire- works at random thereby 

eausitog inlury to passers-by. They were all tried 
together and convicted, , , 

< that the joint trial was iH^d. {Mnkerfi, , /.) 


CR. P. COBB (1898), S. 239— Joint trial. 

23 A. L. J. 5 = 6 L. R. A. Cr. 63= 
26 Cr. L. J. 734= A. L R. 1925 AU. 801. 

Trial of accused both under Cls. (d) and (e) but 

also under cl. (f) of S, 110 is had. 

Joint trial must be condemned as prejudicial to the 
accused, where proceedings are taken against the accused 
not only for conduct coming within S. 110, Cls. {d) and 
{e) but also under CJ. {f) for the reason that they are 
so desperate and dangerous as to make their being at 
large without security hazardous to the community, and 
where the accused** are tried jointly and evidence per- 
taining exclusively to the nefarious acts of each of the 
accused is let in addition to the evidence as to the events 
in which it is alleged that they are associated together 
and the Magistrate passes an order against them on a 
consideration of the entire evidence thus introduced into- 
the record against all the accused. {Madhcevan Hair, 
J.) KUTTI GOUNDAN, In re, 86 I. 0. 49 = 

26 Or. L. J. 673=1926 M. W. N. 67= 
A. I. R. 1926 Mad. 189=47 M, L. J. 689- 

^Joint trial of two accused both charged under 

S. 412, 1. P. C. is illegal. 18 O. C. 92 Ref, {Dalai, 
A. J, c.) Behari V, King-Emperor. 

89 I.C. 155 = 12 O. L. J. 339=2 O. W. N. 330 = 
26 Or. L. J. 1291= A. I. R. 1925 Oudh 452, 
— - L egality depends on accusatioft. 

The legality of the joint trial depends on the accusa- 
tion and not on the result of the trial and the discretion 
of the Court to try accused persons separately is not 
I improperly exercised hv holding a joint trial in cons- 
piracy cases. A.I.R. 1922 Cal. 107, Foil. {Robinson, 
CJ, and Godfrey, J.) ABDUL RaHMAN v, EmPEROR. 

89 1 O. 305= 26 Or. L. J. 1329= 3 Rang. 96= 
A. I. R. 1925 Rang. 296. 
——Sessions Court has to look to the case for the 
prosecution as set forth in the charges themselves and if 
according to that case the offences are such as could be 
regarded as parts of the same transaction, the Court 
would be justified in entering upon the trial of all the 
accused on the charges as framed. It need not consider 
what the position would be if it finally comes to the 
conclusion that no offence had been committed or that 
the offence committed was one which was excluded from 
its cognizance by S. 196-^. {Mears, C. J. and Piggott, 
/.) Abdullah v. Emperor. 92 1. 0. 145= 

4 L. R. A. Or. 145=27 Or. L. J. 193 = 
A. I. R. 1924 All. 233* 
—Persons who abet in offence of helping others to 
escape from lawful custody could be tried along with 
those who escaped and all together could be tried also 
for offences under Penal Code, Ss. 147 and 323. 
{Krishnan, /.) ARUMUOA GOUNDAN v, EMPEROR. 

81 1. O. 312= 18 M. L. W. 818= 
26 Or. L, J. 792= A. L R. 1924 Mad. 384. 

’^ ^^ J oinder of charges of dacoity and receiving 

stolen property is permissible. 

It is always for the prosecution to justify a joint trial. 
A separate trial is the rule and a joint trial is the 
exception. 

Where upon the evidence the offence of a dacoity and 
the two offences of dishonest possession of stolen pro- 
perty knowing it to have been stolen in the commission 
of dacoity or dishonest reception of such properly know-, 
ing it to be stolen from a known dacoit were committed 
in the same transaction, a joint trial was held to he 
permissible under the provirions of S. 239, ina^uch as 
this is hot a case of separate charges, of receiving stolen 
property each in itsrif forming a se 5 )arate transaction 
an.d hwlinked by *scAnething.whiffii .bYingsAhem into the 
same transaction. {Stmrt, PRABAD^ z'- 

EMiRERQR. f r m 7tX0.501s= 



497 


CRIMINAL DIGEST. 3924—1930. 


498 


CE. P. CODE (1898), S. 239— Joint trial. 

20 A. L. J. 981 = 24 Cr. I*. J. 149 = 
46 All. 223 A. I. R. 1923 All. 126. 

^It seems very hard, almost oppressive, to any set 

of defendants to charge them together unless the whole 
of the evidence against all of them is precisely the same, 
and they are to be dealt with on the same facts, and 
compel them to fight each his own individual battle 
during a prolonged enquiry, a great deal of which con- 
cerns for the moment only one, out of the general body. 
{Walsh, /.) ANGNOO SiNGH v, KiNG-EMPEROR. 

711 C 865 = 45 All. 109= 
20 A. L. J. 881 = 24 Or. Ii. J. 257 = 
A. I. B. 1923 All. 35. 

Where a number of per^'cns are tried for offences 

committed in the same transaction it is a question for 
the Court in the exercise of its judicial discretion to say 
whether there should be a joint trial or not. (^Maclean, 
C. J,, Finsep, ffill, Harrin^on and Bretts JjS 
Emperor v, Charu Chander Mukerjee. 

38 0. L. J. 309 = 76 I. 0. 966= 
25 Cr. Ii. J. 294 (P B.) 
— S. 239— IMisjoinder of parties. 

•‘Alternate charge under S, 302 and Ss. 201 — 203, 

I,F,C. 

There is no misjoinder in charging the accused in the 
alternative with the main offence and under Ss. 201 to 
203, 1.P.C. nor is there anything irregular in a Court 
holding that while the accused is not free from the sus- 
picion of being the actual murderer he can be none the 
less convicted under Ss. 201 to 203, I. P. C. {Wallace 
and Jackson, //.) CHINNA GaNGAPPA v, EmpeROR. 

1930 M. W. N, 489 = 32 L. W. 389 = 
1930 Cr. 0. 1126 = A. I. R. 1930 Mad. 870= 
69 M. L. J. 677. 

Four persons were convicted in a joint trial. 

Accused 1 of three offences of theft under S. 381, 1 p. 
C. in respect of property alleged to have been stolen on 
three different dates, Accused 2 of three offences of 
theft under S. 379, I. P. C., in respect of property 
alleged to have been stolen on three different dates. 
Accused 3 under S. 411, I.P.C., of dishonestly receiving 
or retaining stolen property. Accused 4 under S. 414, 
I. P. C., of assisting in disposal of stolen property ; 

Held, that there had been both a misjoinder of charges 
and of persons and the trial w'as illegal. {Fforde and 
Addison, //.) EMPEROR v, JaSCHUDDTN. 

101 1. C. 491=9 Lah. L. J. 100 = 8 A. I. Cr. R. 78 = 
28 Cr. L. J. 469= A. I, R. 1927 Lah. 737. 

-Where there is a misjoinder of four charges the 

illegalily of trial is not cured by the Judge striking out 
one charge when the trial is practically over. {Addison, 
/.) Fitzmaurice 7/. Emperor. 

27 Cr.Ii.J. 793 = 95 I.C. 393=AXR. 1926 Lah. 193. 
— S. 239— Offences under Penal Code. . 

When periods during which accused were mem- 

hers of the offending gang are not same — Joint trial is 
legal {Reilly, dissenting). 

Six persons were accused of waging war under S. 121 
of the I. P, C. The sixth accused joined the gang after 
the first and the second accused had been arrested. But 
the gang to which the accused belonged continued under 
the leadership of the same man and was actuated by 
the same purpose, 

Seld {hy Spencer, Offg. C, J„ and Krishmn, J,^ 
Reilly, dissenting) that the joint trial of the sixth 
acdus^ with the 1st and 2nd accused was legal. 

Spencer. Offg, C. 230, Cr. P, CodOt (as 

amended)*’ cl, {d) authorises the trial of nosore peraoits 
tkssx one on one charge and under one .trial if they are 
Bfmmd jQf different offences committed in v the eourse ejf 

Cn D.— 32 


OR. P. CODE <1898), S. 239— Receiving Stolen pro- 
perty, 

the same transaction. If an oftence is a continuing 
one, it can be regarded as a continuous transaction. 

Per Reilly, J, — An offence cannot be treated as 
necessarily one transaction merely because it is a con- 
tinuing offence. 

Per Krtshnan, J. — The question whethei the various 
incidents in a war foim parts of the same transaction or 
must necessarily be held to be different transactions has 
to be judged on the facts of each case. {Krishnan, 
on difference between Spencer, Offg,C,J, and Reilly, J.) 
Gam Mallu Dara, In re. 90 I.C. 297=49 Mad. 74= 
1925 M. W. N. 192 = 26 Or. L. J. 1613 = 
A. I. R. 1925 Mad. 690=48 M. L. J. 308. 

A joint trial of the accused is legal under S. 239 

where a large number of persons are tried for the offence 
of wilful murder committed by the members of an 
unlawful assembly at a time when each of the persons 
is alleged to be a member of that assembly. {^Mears, C, 
/. and Piggott, J.) ABDULLAH v, EMPEROR. 

921. 0. 145=4 L. R. A. Cr. 146 = 
27 Cr. L. J. 193= A. I. R. 1924 All. 233. 

— S. 239— Principal and abettor. 

The provisions of S. 239 stand by themselves and 

the scope thereof cannot be extended by use of the 
provisions of sections not referred to in S. 239. The 
joint trial of two persons in three separate cases when 
they are charged in the alternative with embezzlement 
or abetment thereof is illegal as they have to meet six 
distinct sets of circumstances. 33 Bom. 221, Expl. and 
Dist.; A. I. R. 1921 All. 246 and 32 All. 219 Cons. 
{Dalai, J,) JaNESHAR DaS v, EMPEROR. 

116 1.C. 794= 61 AU. 544= 1929 A, Ii. J. 829 = 
10 1,. B. A. Cr 63= 11 A, I. Or. B. 356= 
30 Cr L. J. 687= A. I. B. 1929 AU. 202. 

S . 239 is controlled by jurisdiction^'* Chap* iS. 

Jurisdiction, being the foundation of the charge, is to 
be imported or understood as present in all the subse- 
quent procedure set out in the Code, and thus clearly 
must govern S. 239 ; so that in an offence of breach of 
trust a Magistrate has clearly no jurisdiction to try the 
abetment and the receiving which take place out of his 
territorial jurisdiction. A. I. R. 1924 CaL 1034, Rel. on, 
{Odgcrs, /.) SACHIDANANDAM v, GOPALA AYYANGAR. 

52 Mad. 991 = 30 M, L. W. 601= 
1929 M. W. FT. 578= 2M. Or. 0. 246= 
120 1. C. 76 = 30 Cr. L. J. 1161 = 1929 Or. 0. 487 = 
A. I. R. 1929 Mad. 839= 57 M. L. J. 618. 
— S. 239— Procedure Ooudeumed. 

-The improper procedure of the Sessions Court 

of allowing'the principal accused to remain untried while 
a charge o£ murder is proceeded with against those who 
are supposed to have played a minc«- part in the crime 
should be condemned. There is no reason why all the 
accused should not be tried together at the trial. Even 
if some of them are principal offenders, and the others 
accomplices, S. 239, CL (^) Cr. P. C. perrhits them 
all to be tried together intone trial. {Spencer, Offg, C,Jl) 
SogiamUXHU Padavachi, In re, 60 Mud. 274= 
27 Cr. L. J. 394=93 1.C. 42=A.I.R. 1926 Mad. 638. 
—Si 239— Receiving Btoieu property. 

^Jolnt trial of several persons for the offence of 

redfeavlag stolen property is legal provided the articles 
are stolen , in the course of one and the same theft. 
{Muilich ^ and Scroope, JJ,) Ml*. GULJANIA EM- 
PEROE. 6 Pat, 683= 105 1, 0. 674= 

28 Otx Jfc J, 962=9 A. I. Cr. R. 107= 
. AvI.R.1928Pat. 38. 
— ?-TT4-j0int trial of thfe neodver of thfe stolen prepay 
and was^^ld afterwards is 

db iJ4t form part of the same trails- 
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CR. P. CODE (1898), S.2S9— Receiving Stolen pro- 
perty. 

action. {Greaues and Chotzner, //.) DALSUK ROY 
AGar WALLA V, Emperor. 81 1. 0. 343- 

26 Or. L. J. 807= A. I. R. 1926 Cal. 248. 
— S. 239— Rioting. 

Joint trial of one charged under S. 201 and 

another under S, 304, /. F. C. was held illegaL 

A riot took place over a dispute relating to a Go-pat 
and in the course of the not one J was wounded with a 
bamboo staff at his knee and one B was al^o assaulted — 
the lesult of which was that he died on the spot and 
thereafter the appellant along with one other person took 
away the dead body and the corpse was not recovered 
since then. 

Held^ that the offence under S. 201, Indian 
Penal Code, alleged to have been committed by the 
appellant was not committed in the course of the same 
transaction in which the offence of rioting was commit- 
ted and therefore the trial of appellant on the charge 
under S. 201, Indian Penal Code, along with the 
other accused who were charged for liotiiig and murder 
was vitiated by misioinder of charges. {jValmsley and 
Maker ji^ //.) SURENDRA LAL DaS v. EMPEROR. 

85 I. 0. 147 = 40 C. li. J. 659=26 Or. L. J. 467= 
A. I. R. 1925 Cal. 413. 

— S. 239— Same transaction. 

—Where persons are accused of different offences 
committed in the course of the same transcation . it is 
not necessary that all such persons must have a common 
object in order to render their joint trial valid. 
{Wallace and Jackson, //.) K. RaMARAJU THEVAN v. 
Emperor. 127 I. C. 654 = 1930 M. W. N. 377 == 
1930 Cr. 0. 1033= 63 MacL. 937= 
A. I. R. 1930 Mad. 857. 

A transaction of abduction for which tw'o persons 

have been convicted cannot be said to be part of the 
same transaction when a third person, not alleged to 
have taken part in the abduction, proceeds to cheat 
by false representation as to caste, etc., of the girl, a 
person who buys the girl, there being no continuity of 
purpose, nor any contiguity of time. {Dalip Singh, /.) 
Mangha Ram v. Emperor, 1930 Or.O. 624= 
1930 Cr. C. 992= 31 Punj. Ii. R. 811= 
A.I.R. 1930 Lai. 896. 
The expression “in the course of the same trans- 
action” used in S. 239 must be understood as including 
both the immediate cause and effect of an act or event 
and' also its collocation, or relevant circumstances, the 
other necessary antecedents of its occurrence, connected 
with it. at a reasonable distance of time, space, and 
cause and effect. {Mirza and Murphy,' JJ.) EMPEROR 
7^, C.E. RING. 120 I.C. 840 = 53 Bom. 479 = 

31 Bom. L. R. 646 = 1929 Or. C. 114= 
31 Or. L. J. 66= A I. R, 1929 Bom 296. 

It is entirely - for the jury to decide whether 

charges under Ss, 147 and 304, I. P. C,, spring out of 
one and the samedn^tident or out of two entirely differ- 
ent incidents and thus ultimately the legality of the 
charges under both the sections depends on the deciaon 
of the Jury. {Fankin, €, J.aiid C. C. Ghdse, /.) TOTA 
MEAH Chowohury V. EMPEROR: 119 I,C. 139= 
66 Cal. 1106=30 Or. L. J. 1016 = 
A. I. R. 1929 Cal. 298. 

Sub-Gl. {cT) contemplates all the offences com^ 

matted by - persons, whether substantive offences or 
abieititnertt those offences; being tried together provide 
edi'^'they^ei^e <;bnjmittedtby the pei^sons in the coarse of 
(Cuming and Lort-WtUiams, 
/A)o KAhi Kumar Nawabai;l lie L 05; 869= 
! 30Cr. L. jr. 619s«13 

A. L R. i9S^iOal;':]^. 


CR. P. CODE (1898), S. 239— Same transaction. 

S. 368 only applies where abduction or 

kidnapping has been completed and the wrongful 
concealment follows upon such completed abduction. 
Joint trial, therefore, of different persons under Ss. 368 
and 366 I. P. C., is bad, the two acts not forming part 
of the same transaction. A. I. R. 1928 Lah. 75l and 
A. I. K. 1924 Cal. 389, Expl. and Dist. {Harrison, Jf) 
Nawab Khan v. Emperor. 

1929 Or. 0. 57 = A. I.R. 1929 Lah. 496. 

Where a person commits forgery and another 

abets forgery and uses the forged document as genuine, 
the offences are parts of the same transaction, and both 
of them can be tried together. {Waller and Jackson, 

//.) Sriramulu Naidu V, Emperor. 

119 I. 0. 63 = 52 Mad. 632 = 29 M. L. W. 659 = 
1929 M. W. N. 279 = 2 M. Or. 0. 87 = 

30 Cr. L. J. 983 = A. L R. 1929 Mad. 450 = 

56 M. L. J. 554. 

•Common purpose must he seen — Unity of time 

and place are not always safe guides. 

Before different offences can be said to have 

been committed “in the course of the same transaction” 
by the various persons charged with the same, the 
Court must see whether such persons had a common 
purpose, resulting in actions which constituted a^ con- 
catena of events ultimately leading to the commission 
of such offences. The tests of unity of time and the 
unity of place as regards the offences with which the 
various accused persons may be charged, are not always 
safe criteria for the purpose of determining whether or 
not these offences were committed “ in the course of 
the same transaction.” Each case must depend on its 
own facts and circumstances. {Jgha Haider, /.) 
Mahomedi V. Emperor. 28 Cr. L. J . 357- 

100 1. 0, 965 = 7 A. I. Or. R. 558= 
A. I. R. 1927 Lah, 274. 
— Proximity of time, continuity of action and pur- 

pose, and such subsidiary acts as would make the co- 
accused particeps criminis or an accessory after the 
fact are the tests to determine whether an offence was 
committed in the same transaction. 1 S. L. R. 73, Foil. 
{Kincaid, J.C. and Rupchand BUaram, A.j Cf) EM- 
PEROR 2 /. LUKMAN.21 S.L.R. 107 = 27 Cr.L.J . 1233= 
98 I. 0. 49=A.L R. 1927 Sind 39. 
“————Three witnesses giving evidence cm same point in 
same case to prove same fact can be tried together. 

Where three accused persons, witnesses oh the same 
side in a case of communal riot, all give evidence on the 
same point and to the same effect, to prove the same 
fact. VIZ., the manner in which a certain man met his 
death , 

Held, that the evidence in the case of the three wit- 
nesses was given in the coarse of the same transaction 
within S, 239. (J>alal and Boys, //.) RafIZ-UZ- 
ZAM.AN V. ChhOTEY LaL. . 48 All. 325= 

24 A. L. J. 472 = 27 Or. LX 445 =7 L.R A.0r. 66= 
93 1. C. 237= A. I.R, 1926 All. 334. 

-Where the four accused lived in four separate 

houses although the houses adjoined one another and a 
notice was directed to each separately to take certain 
steps in connection with the building occupied by each of 
them, the fsulure to obey the notice issued cannot be 
regarded as one transaction. The joint trial of the four 
accused is illegal. {Broadway, Jf) AlSHA , CROWN, 
7 Lah, 168 =8 Lah. L. J. 80 =27 Or- L. J: 466 = 
27P. L* R. 18S^=?9ai. G. 689^ 
A. L R> 1926 Lah. 248, 

Bach act if it k a tompleied acFso fdr utJh^ kct 

is^coftctrned will not go to for0t 

'Though community^ • of purfKase and cott- 
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•OR. P. CODE (1898), S. 239— Same transactJion. 

whether or not the number of acts are so connected to 
^ether as to form part of the san^e transaction, yet to 
constitute community of purpose the mere existence of 
eome general purpose or design is not sufficient. There 
can be no continuity of action where each act is a com* 
pleted act in itself and the original design is accom- 
plished so far as that act is concerned. Joint trial of the 
accused for falsely inducing various people at different 
times to pay money to ihe accused for securing employ- 
ment at handsome wages in a foreign country is illegal. 
{MoH Sa^ar, /.) NANAK CHANd z/. CROWN. 

81 1. 0. 796= 25 Or. L. J. 1020 = 
A. I. R. 1924 Lab. 734. 

The question, whether certain offences specified in 

different charges were or were not so connected together 
that it might fairly be said that they had been commit- 
ted in the same transaction, is after all substantially one 
of fact, and admissions on a question of fact which go 
to determine whether there should be a joint trial made 
by accused persons may undoubtedly be received and 
acted upon by a Trial Court. i^Piggott and Walsh^ //.) 
Gayan Singh v. Emperor. 83 1. C. 609- 

26 Or. L. J. 29= A. 1. R, 1923 All. 277. 
— S. 239— Sedition. 

———In cases of sedition the printer and publisher 
are concerned in the same transaction in regard to the 
publication of the seditious matter and they may be 
tried jointly in proper cases. (Fawcett^ /.) ShaN- 
taram mirajkar V. Emperor. lio I. C. 235 = 
SO Bom. L. R. 320 = 10 A. I. Or. R. 367 = 
29 Or. L. J. 683 = A, I. R. 1928 Born'. 139. 
— S. 239— Separate offences. 

— VVheie a number of villagers were tried jointly 
for disobedience of a lawful order, held that each of the 
accused committed a separate offence and their joint 
trial is illegal. {MacColL A, /, C.) KINO-EmprrOR 
V. NGA SeiN. 76 I. 0. 1089-*=*4 TJ. B. R. 127 = 
25 Or. L. J, 319 = A. I. R; 1923 Rang. 132. 
— S. 239— Separate transactions. 

Where the accused was charged under S. 413, 

I. P. C., with other persons who were charged under 
S. 401,1. P. ,C, 

J^eld^ that the accused cannot be tried with others as" 
Cl. (d) does not apply, as. the offence of receiving stolen 
property and the offence of belonging to a gang of thieves 
relate to separate transactions. Cl. {e) also does not ap- 
ply, as an offence under S. 401, I. P.C., Cannot be said to, 
include theft, for it is comipitted as soon as a gang of 
persons associated for tjie puroose of‘ habitually com- 
mitting theft is formed and before any theft is actually 
committed by them, {hfarthmu, '/.) Chhajjxj v. 
EmpeROP. .88 1 0. 186 = 26 Or. L. j. 1097 = 

, 26 B. L, R. 470= A. 1. R, 1925 Lab. 637. 

2$^Separfte t|lal. 

— -Whenever .the applicability ol S. 239 is. doubtful, 

it is far better that it should not be applied and that 
accused shpuji, be tried separately, /.) 

Samiullah;&ahibz^. King-S^viperor. 

98 t O, 697=50, Mad. 7957^24 M. L. W. 848 = 

- SiSr 1%I Ct, L. J. 1381 = 

' , . A, i At 1^;? litad: 177=61'M. L. J. 692. 
—S. 239— Theft. ' -ti.' , 1 ■, 

" Where the tl^eft BS*coiaapjeeed *and» lateir on an 

endeavour is made by the peiraops. allege^ to) .be thieves 
to dispose of the property rntht the assistance ’of friends- 
and relations, tiial of persons diargedl,^MB«3eTl $s; 45^:and 
4^, penal ’ 1 Code, jointly with pdrscMid, eharg^<»i3ii)der 
Ss. 411 'an!d'414 ia^'iHegabi; NeithertJiSi sfor 

; has appikastion^ / in isuch a casfe* . (jlM^ 
SmMASl) Ui * 


I OR. P. CODE (1898), S. 239-Obaps. 20 and 21 
J (Ss. 241 to 259)— Rights of accused. 

112 1. 0. 584 = 29 Or. L. J. 1080= 
A. 1. R. 1929 Lab. 142* 

Several accused were tried together and fined 

under Ss. 379 and 447 I. P. C., for stealing fish in the 
course of the same transaction ; they were all separately 
engaged in fishing and there was no evidence of com- 
mon object or common intention. They were merely 
several poachers gathered in the same place at the same 
time. 

//eld, that their joint trial was not a mere irregu- 
larity, and that their conviction must be set aside. 

A. X.R. 1926 All. 334 and 33 Mad, 502, Dist. {Jackson, 
JO SAMiULLAPi Sahib v, King-Emperor. 

98 I. 0. 697 = 24 M. L. W. 848 = 
38 M. L. T. 37 = 27 Or. L. L 1381 = 
50 Mad. 735 = A. I. R. 1927 Mad. 177 = 
51 M. L. J. 692. 

— S. 239 — ^Miscellaneous. 

Right procedure^ - 

In the case of a joint trial of accused persons an 
alternative chaige against one of them is legal. 
{Ranktn, C.J. and C. C, Gkose, /.) TOTA MeaH v. 
Emperor. 56 Oal. 1106 = 30 Or. L. J. 1015= 
119 I. 0. 139 = A. I. R. 1929 Oal. 298. 

There are only two methods provided by law for 

conducting a trial or trials in case of several accused. 
Either the trials must be separate if the law requires 
them to be separate or they may be j and ordinarily will 
be joint, if the law permits them to be joint unless for 
some particular reason the Judge considers that the 
trials should be held separately. It is very dangerous 
■ and not in accordance with law for a Judge, with the 
very best intentions, to follow some orocedure which is 
really neither one nor the other of the two procedures 
provided by ^ law. {Dalai and //•) I<AFI-UZ- 
ZamAN V. CHHOTEY LaL. 48 All. 325 = 

64 AL.J. 472 = 27 Of. L. J. 446= 
7 L. R; a. Or. 66 = 93 1. 0. 237= 
A. I. R. 1926 AU. 334. 

—S. 240— Applicability. 

Provisions of S. 240 apply to every grade of 

Court and not only to the trial Court. (Dalai, /.) 
Ghamandi Nath v, Babu Lal 119 1. 0. 676= 

, .1 / . X9^ Or. C. 491= 10 L. R. A. Cr. 122= 

1929 A.L^|T. 1066 = 30 Or. L.J. 1089 = 61 AU. 977^ 
12 A. I. dr. R. 2Q6=A. L R. 1929 All. 899. 
— S, 240— Revision. 

' — r— When a charge containing more heads than one 
is framed against the same person and conviction has 
been made on, one or more of them, and the complain- 
ant applies in revision to inffict sentence on the others 
but subsednently withdraws the application, the with 
drawal amounts to withdrawal or complaint , with regard 
to euCh hfcarige with the consent of the Court and sO' to 

B. cqvMtai.K .(Dalai, JO GHAMANDI NATH v. BaBU 

Lax. : 1 119 1, o. 575 = 1929 Or. 0. 491 = 

’ ? , 10 L.RA..Or. 122 = 1929 A.L.JT. 1066 = 

, . 30 Or. L. J. 1089^ 51 AP- 977 = 

12 A.I,Or.R. 202= A. I. R. ;1929 All. 899. 
— Cbaps. 20 and 21 (Sa. 241 to <269)— Rights of 
aOd&sed-i i ' 

the trial of an (ordiaarjf, sahafiftons or warrant 
c^ before, St t Magistrate an accused person is not 
entitled, before he appears in Gocarthco*any inforiha- 
tioa afe'fco^what detaiteeflf evidence! n the prosecution is 
f g(^ng5 tOf »lead4 1 (Soyr and Vbzdtgii //*) CHANT >AN 
BMPagROR. . 1930 A.Mr.^®9 wiSl . OrX; J. 627i= { 

; 4a=52A 4^ 

f LRi ‘1930 All 
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OE.P.OODB (1898). I 

— S. 241— Framing ot charge. I 

^One of the distinguishing points between a sum- 
mons and a warrant case is that in a warrant case 
sufficient evidence to support the charge must be re- 
corded before a charge can be framed and the accused 
called on to plead. {Newbould and C, C. Ghose^ //.) 
Natavardhan V. Emperor. 82 1. 0. 278 = 

27 0. W. N. 923=25 Or. L. J. 1270= 

A. I. B. 1924 Cal. 63. 
— S. 242— Absence of accused. 

—Where a Court dispenses with the personal attend- 
ance of an accused under S. 205, the Court can act 
upon the plea given by his pleader in a case falling 
under Ss. 242 and 243. 6 S. L, R. 206, Appr. ; Rex» 

V. Thompson, (1909) 2 K. B. 614, Foil. ; 6 Bom. L. R. 
861, Dist. (^Fawcett and Madgavkar, //.) DoRaB 
SHAH V, Emperor. 93 1. 0. 232 = 50 Bom. 250= 

28 Bom. L B. 102= 27 Or. L. J. 440= 

A. I B. 1926 Bom. 218. 
— S. 242— Conviction on admission. 

In a summons case, the Magistrate is not entitled 

to convict the accused on the basis of an admission by 
the accused’s counsel and without examining the accused 
or recording any evidence. Such conviction is illegal 
and will be set aside. {Neave, A. J. C.) THE MUNI- 
CIPAL Board, Lucknow v. Messrs. Tulsi Ram & 
Sons. 83 1. C. 883 = 26 Or. L. J*. 179 = 

1 O. W. N. 495— A. I. B. 1925 Oudb 305. 

S. 242— Framing of charge. 

——The fact that an unlicensed person was charged 
with driving a motor car without a license and pleaded 
guilty to that charge is not sufficient to justify a Court 
in convicting the motor driver of having allowed him to 
drive, wffiere he was not specifically charged with that 
offence under Motor Vehicles Act, S. 16. {BarUe^ /. 
c.) Md. Jamal v. Emperor. 119 1. 0. 536= 
1930 Or. 0. 121 = 30 Or. L. J. 1077 = 
A. I. B. 1930 Sind 64. 

When an accused has been tried under Ss. 381 1 

and 411, 1. P. Code he may be convicted of an offence 
under S. 54-A, Calcutta Police Act, though not sepa- 
rately charged with it. A. I. R. 1923 CS. 596, Foil, 
but not Appr., 29 Cal. 481, - Ref. {Buckland, J, on 
difference between Muktrji and Graham, // ) RaDHA 

Krishna v. Jamunadas Fatehpuria. 

120 I. 0. 250=33 O. W. N. 477=49 C. L. J. 506 = 
31 Or.I..ar. 59 = 1929 Or.C. 31 = A.I.B. 1929 Cal. 401. 
— S. 242— FTon-compliance. 

^The omission to state to the accused the parti- 
culars of the offence with which he is charged when he 
appears or is brought before the Court is an omission 
to comply with an express provision of the Code as to 
the mode of trial, and is moreJ than a mere ii regularity 
and cannot be cured by S. 537. 25 Mad. 61 (P. C.), 
Rel. on* {Cuming and Gregory, //,) GOPALKRISHNA 
V. Mati Lal Singh, 99 1. 0. 54 Oal. 369 = 

2$ or. L. J. 156 =p 7 A. I. Or. B. 452= 
44 0. J. 576= 31 0. W. N. 167 « 
A- t, B. 1927 Oal. 196. 
— The omission to comply the provisions of 
S. 242, is nothing mote tlfab a curatile irregularity 
where a failure of justice has nak been ‘caused* iPif$d^ 
lay, /. c.) Damdoo V, HaRBa. 101 »95= 

28 Or. Ii. J. 611=8 A. I. Or. B:176= 
A.XB:1927N^. 210. 
— 'Bi :242— Froc^dnrsw ' ■ . i . 

— n — ^The law joins, and that lorra' i very 'good rea- 
son, tfecct the admission .shall be recorded as* nearly as 
posSlJtde,in,te)weriteii^ Ornish- 

to #ith tlie Biw' «ihiS3int,i be coun- 

tdilaffitM I it^iolraliably leads to complicaticms. 


OB. P. CODE (1898), S. 244— Evidence. 

{Mookerjt, /.) LaLJI RaM v. CORPORATION OF 

Calcutta. A. I. B. 1928 Cal. 243. 

— S. 242— Summons case tried as a warrant case. 

Right of accused. 

The accused must be held to be prejudiced in their 
defence on account of the Court’s wrong procedure and 
must be enabled by means of a further opportunity to* 
cross-examine the prosecution witness in a case where 
the Court commits a mistake and treats a summons 
case as a warrant case and frames a charge against the 
accused who intimate their wish to further cross-exa- 
mine prosecution witnesses and produce defence and 
where, when the witnesses are recalled, the Court 
cancels the charge and declines to allow cross-examina- 
tion and delivers judgment against the accused. 
{FuUan, A. J, C.) RaM RATAN v. RaM SaGAR. 

82 I. C. 279 = 25 Or. L. J. 1271 = 
A. I. B. 1926 Oudb 200- 
— S. 243— Conviction on admission. 

^An accused in a summons case can be convicted 

on his own plea of guilty. S. 243 lays down that if the 
accused admits that he has committed the offence of 
which he is accused, his admission shall be recorded as 
nearly as possible in the words used by him, and if he 
shows no sufficient cause why be should not be convict- 
ed, the Magistrate may convict accordingly. A.I. R- 
1925 Oudh 305, Dist. {Nanavutty, J,) EMPEROR 
V, Shiva Datia. 5 O. W. E*. 641= 

29 Or. L, J. 893 = 111 1. C. 673=3 Luck. 680 = 
A. 1. B. 1928 Oudb 402. 

— S. 243— Plea of guilty. 

- Case nevertheless must proceed. 

The trial of an accused person does not necessarily 
end if he pleads guilty but evidence may and should be 
taken in cases of murder as if the plea had been one of 
not guilty and case decided upon the whole of the 
evidence including the accused’s plea. It is not in ac- 
cordance with the usual practice to accept a plea of 
guilty in a case where the natural sequence would be a 
, sentence of death. 8 Bom. L. R. 240; 19 All. 119 and 19 
Bom. L. R. 356, Ref. (C. C, Qhose and Jack, JJ.} 
IIASARUDDIN MOHAMMED V. EMPEROR. 

116 1.C. 582=30 Cr.L.J. 608 = 12 A. I. Cr.B. 32i0 = 

A. LB. 1928 Cal. 775. 

Independent evidence should be taken by Court 

notwithstanding accused’s plea of guilty. { Kennedy y 
J,C,and Raymond, A. J, C.) EMPEROR v, KaSIM 
Walad Mahomed Saffer. 83 1, C. 881= 

17 S. L, B. 268 = 26 Cr. L. J. 177 = 
A. I. B. 1925 Sind 188. 

— S. 244— Applicability. 

Section 2 (2). Bengal Disorderly Houses Act 

cieates an offence yrithin the definition of S, 4 (<?), and 
under S. 5 of the Code, the offence is triable accord- 
ing to the provisions of that Code since there is nothing 
in the Act itself which regulates the naanner of f lyirig 
the offence. The trial must, therefore, be ' held in ac- 
cordance with S. 244 of the Code, {Macpherson, /.> 
MuNSHi Mian p. Emperor. • 116 1, q. 690 = 
so Cr. L. J. 517 = 10 P. Ii. T. 623 = 

‘ ’ , iSf 4. 1. Or, B. 326= 192? Or, C. 199= 

' A. t E. 1929 Pat. 406. 
— S. 244— Evidence. P 

Where the complainant dedines to be ei^iatRedr 

it is tbe duty of the Magistrate to proceed to take fbe 
evidence of his other witnesses i before * dismissing Ibe 
domplaint, althonagh, in any event .pndiminahry. 

presumption Agaiiast the tttik o#tife»ekx>w^laln|a3t’sc^^ 
woald ari^, from his cbnti:hn¥Bdl©ti®» ;J®hsik»tdaluTr* 
himself to be exaniiiied. ’ vadquittaLyorK' 

portingto ^ 
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OR. P. CODE (1898), S, 244— Evidence. 


OB. P. CODE (1898), S. 247 — Procedure. 


mining the other witnesses is a wrong oroer. {Findlay^ 
/. C.) Damodar V. Harba. 101 I. C. 895= 
28 Or. L. J. 511 = 8 A I. Or. R. 176= 
A. I. R. 1927 Nag. 210. 

— S. 244— Procedure on non-admission. 

Wh.re a Magistrate adopts the procedure pre- 
scribed by S. 244 on the footing that there was no ad- 
mission of guilt on the part of the accused person, he 
is not competent to take a further plea from the accus- 
ed person of guilty and relieve himself of the duty of 
examining other prosecution witnesses. (^Mukerji^ J.) 
Lalji Ram v. Corporation of Calcutta. 

A. I. R. 1928 Cal. 243. 

— S. 244— Summons to witnesses. 

—The Magistrate is not bound to re-issue the sum- 
mons if a witness summoned by him does not care to 
appear. It is in the discretion of the Magistrate to 
isaue fresh summons if he likes but the Code does not 
compel him to issue fresh summonses to the witnesses to 
whom summonses have once been $ent. 30 Cal. 121, 
Dist. {Devadoss, /.) SELVAMUTHU v CHINNAPPAN 
ChettiaR. 91 1. C. 252= 27 Cr. L. J. 76 = 

A. I. R. 1926 Mad. 361. 

— S. 247— Adjourned liearing. 

‘Complainant, not appearing in tne Court owing 

to the non-service of notice, and ignorance of the post- 
poned date of hearing, cannot be said to be absent 
within the meaning of S. 247 and the order passed 
against him cannot be said to be an order of acquittal. 
(Madhavan Nair atid Rdlly^ JJ.) NUNE PaNaKALU 
V, SUBBA RaO. 113 1. 0. 625 = 52 Mad. 695 = 

30 M. L. W. 624-11 A. I. Or. R. 556 = 
30 Or. L. J. 191 « 1928 M, W. N. 801= 
1 M. Or. 0. 328= A. I. R. 1928 Mad. 1158= 
67 M. I». J. 331. 


— S. 247— Appearance. 

—Where a party summoned to appear before a 
Bench of Magistrates at 11 A. M. appeared at that time 
but did not wait till 2 P. M., when the Bench com 
menced to sit, 

that the party did not fail to appear within 
S. 247. ‘ (^Jackson, /.) K. AHMED MEERA SaHIB v, 
Meeran Sahib. 99 I. 0. 944 = 26 M. L. W. 358= 
28 Or. L. J. 208 = A. I, B. 1927 Mad, 393. 
-S. 247— ApplicaDiUty. 

S. 247 is not applicable to proceedings under 

S. 1 17 (2). {Suhrawdrdy and Cammiade^ //,) ASRAF- 
ALI SaiYAL V. NASURSARKAR. 101 1. 0. 607= 

45C.L.jr. 211 = 310. W.N. 388= 
28 Or. E. J. 479 = A. I. R. 1927 Cal. 343. 


~S. 247— Death of complainant, 

-In a summons case if the, complainant is dead 


VI.V«CI.\A 

durihg the course of the enquiry, the Magistrate should 
acquit the accused' and should hot proceed with the 
enquiry. 19 ‘ C, Wi N. 334, Foil. {Devadoss^ /.) 
APPALA naidO k Emperor. 107 1. 0. 612= 

51 M^d. 339=^ 27 M. E. W- 86 = 29 Or. E. f. 267 = 
9 A. J Cr. B. 603=1 M. Or. 0. 63 = 
A. I. R. l923^]V?ad. 167 = 64 M. L. J. 714 


In a case of a pou-.qpgnwalDle offence instituted 

upon a complaint, the axiom personalis 
cum persona^ in civil jaw cohfihedj . ^9^, forts not 
apply, and on the 'death of the cQTnpla[ii^?iht t^ing. 
Magistrate has discretion ip ,pf^P®r i^as^ to a-llpw C(ie 
complahatt to continue by, a proper and fit co^p^in^nl;, if 
the latter is willing. ^ 20 Q. W. N„3^»iApplri {Maripn 
andMadmti^r, /j.) MAHOldAO 


— S. 247— Dismissal for default. 

An order dismissing the complaint for default in 

prosecution, must be taken to have been passed under 
S. 247. Though the section is not mentioned in the 
order, such an order is tantamount to an order of 
acquittal and cannot be set aside by the Dist. Magis- 
trate under S. 435. (JVazir Hasan, A. J, C’.) BiNDRA 
z/. Mt BhaGWanta. 77 I. 0. 296 = 

26 Or. E. J. 359= A. I. R. 1925 Oudh 44, 

— S. 247— Interpretation. 

Acquittal under S. 247 dars further trial. 

The meaning of the word “ tried ” in S. 403 (1) does 
not necessaiily import a decision of a case on merits, 
but only refers to the nature of the proceedings that 
were had or, in other words, means that the proceedings 
in which the acquittal was passed were in the nature of 
a trial. Therefore an acquittal under S. 247 would bar 
a further trial under S. 403 (1). 34 Mad. 253, Appr, 

40 Mad. 976; 7 C. W. N. 493 and 7 C, W. N. 711, Ref. 
i^Mukerji and Graham, JJf) SUKU RAM KOCH v, 
Krishna Deb Sarma. 116 1. C. 174= 

49 0, L. J. 119 = 33 0. W. N. 260= 

30 Or. L. J. 586 = 12 A. I. Or. B. 463= 

A. I. B. 1929 Oal. 189. 
—The word “tried” in S. 403 does not necessarily 
import a decision of any case on the merits. A trial 
commences, if not from the moment an accused is served 
with summons, certainly from the moment he appears 
in Court on the case being called. An acquittal under 
S. 247 is a bar to further prosecution. A. I. R. 1923 
All. 360; 4 C. W. N. 346; 34 Mad. 253 and 40 Mad. 
976, Foil. i^Findlay, J. C,) MT. YeSHODA z'. MT, 
BanUBAI. 99 1.0.865=28 Or. E. J. 183 = 

A. I. R. 1927 Nag. 388. 

There is nothing in the section which would 

justify the construction that the words “ upon any day 
appointed for the appearance of the accused,” etc., 
mean any time before the close of the working day. 
{Devadoss and Waller, //.) TONKYA JaGANNaTHA. 
96 EC. 662=49 Mad. 883 = 1926 M. W. N. 928 = 

7 A. I. Or. R. 17 = 27 Cr. L. J. 988 = 
24 M. L. W. 669= A. I. R. 1926 Mad. 1009 = 
61 M. E. J, 730. 

— S. 247— Object. 

^The object of S. 247 is to prevent the complain- 
ant from being dilatory in the prosecution of the case, 
and if he does not care to be . present when the case is 
called on, the accused is entitled tb an acquittal unless 
the Magistrate chooses for reasons he thinks proper to 
adiourn the case. (JOevado^s and Waller. //,) Tonkya 
V, JaGaNNATHA. 96 I. 0. 652= 49 Mad; 883= 

7 A. I.Cr. R. 17= 1926 M. W. N. 928= 
27 Or. E. J. 988=24 M. E. W. 669= 
A.I.R. 1926 Miad. 1009=61 M. E. J: 730; 
— S. 247— Presence of pleader. 

" ' rrT he ^esence of the complainant’s vakil alonte \$ 
ndtSttfficSentwomp^iatfce with 'the requirements of S.247. 
A complainant cannot be, rf^nesented by.apiftasder in- 
order to takee^av the jurisdiction of the Magistrate to 
proceed under Sr 247, {fievadoes and Waller,//,) 
TONKYA V, Jagan;^at)EJa. 66, 1 b 662= 

, , . 49 Mad, 883=7 A* E, Or. R. 17= 

X926 M. W. K.^28 * 27 Or. L, J. 988 = 
24M. E. W, 6e9=A. ER;.1926Mad. 1009= 

, .61 M, E. J.730. 

— ^,'24^7-rP?0cedure, , _ 

— r- 77 nfr|ie ahsence, of the ccw3ja|n^nt at the time when 
\ the^^afsif^tak^ up for hearing is si^fl^ient to< justify- 
dpaljingjWi^la^P o^emnder S. 247, and 
^ acquw ipe »pt bound to wsdt 
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OR. P. CODE (1898), S. 247— Procedure. 


OR. P. CODE (1898), S. 248— Several accused. 


S. 247, whether the complainant appears. Cr. R. C. No. 
229 of 1925, Diss. from. 7 Mad. 213, Foil. {Devadoss 
and Waller, //.) XONKYA v. JaGANNATHA. 

96 1. 0. 652-49 Mad. 833-7 A, I. Or. R. 17= 

1926 M. W. N. 928 = 27 Or. L. J. 988- 
24 M. L. W. 669= A. I. R. 1926 Mad. 1009 = 

51 M. L. J. 730. 

— S. 247— Restoration. 

h Court which has acted under S.247, Cr.P.Code, 

has no power siw motu to restore the case and cancel 
the acquittal. The only remedy of the complainant is 
to move the High Court in revision. {^Jackson. /.) 
ANJAYYA V. SUBBAMMA. 1930 M, W. N. 190. 

-Where an accused is acquitted under S. 247, the 

Magistrate is incompetent to restore the case against 
him on the application of the complaint. {Curgervuen, 
/.) LAKSHMINARASIMHAM V. NULLURI BaPANNA. 

100 I.O. 238 = 28 Or. L. J. 270 = 

1927 M. W. N. 274 = 38 M. L. T. 203= 

7 A. I. Or. R. 414= A. I. R. 1927 Mad. 473 = 

52 M. L. J. 173. 

Once an order under S. 247 acquitting the 

accused was passed no application for the revival of the 
proceedings can be entertained unless the order under 
S. 247 is set aside by a superior Court. An order 
under S. 247 can only be set aside by the High Court. 
(C. C. Ghose and Cuming, J/.') NITYANANDA KOER 
V. RaKHAHARI MiSHRA. 73 I. 0. 940 = 

38 0. L. J. 196=24 Cr. L. J. 716 = 
A. I. B. 1924 Oal. 96. 

— S. 247— Revision. 

An acquittal under S. 247 stands on the same 

footing as an acquittal ordered in any other circum- 
stances, as for instance mider S. 258 and upon an appli- 
cation in revision an acquittal should very rarely be set 
aside. High Court will not interfere in revision when 
there is no error of law on the face of the record. 38 
Mad. 1028 and 51 M. L. J, 730 = A, I. R. 1926 Mad. 
1009, Foil. (Curgenven, /,) LAKSHMINARASmHAM 
V, NAL1.URI BaPANNA. ' 1001. 0. 238 = 

28 Or. Ii. J, 270 = 1927 .M. W. JST. 274 = 
38 M. L. T. 203 =7 A. 1. Or. B. 414 = 
A. I. R 1927 Mad. 473 = 62 M. L. J. 173 

^The High Court has power to interfere with an 

order under S. 247 in revision, if the order is improper. 
{RamesamJ,) (GolLa) PULLaMMA v, San JIVI REDDI. 
99 I. 0. 326-24 M. L. W. 716= 28 Or. L. J. 118= 

7 A. I. Or. R. 262= A. I. R. 1927 Mad. 172. 
-——High Court will not ordinarily interfere in revi- 
sion in the case of an acquittal, since the Local Govern- 
ment can appeal, but this-rule does not properly apply 
to an acquitbal under B. 247 and in any case the rule 
will not prevent interfereaice by tBs Court when the 
acquittal i» the result* -of ' an ’^’clutching at 

jurisdiction. {^AsJmortfy, J - ' C.) .MaM ' NIt)H 
Ram Saran. ^ 81 I/O. 314=260. 0. 282= 

26 Or. L. J. 704= A. I. R. 1924 Oudh 64. 
— S. 247— Right to acquittal: ' 

^The right to an 'order of acquittal accrues to the 

accused upon tw'’o conditions/ and is d^ehdent, firstly, 
on the absence of the complainant and Secondly on the 
Court not adjourning tH© a case is not taken 

up at^all/itcauubt be said tfiatjfhe’fedrrf condition is 
fulSIed^ for fhere is nokfio^ing’ifi’Wnit Wajt’tbte' Court's 
dlst^tion i have been exercised if it had b^en 
taktn up. A. I. R. 1923 Cal. 725, akd 

Rash behary KArttry ^s^iCtJ^priRA- 

/;-; 26 ot. Xr. X 1060= A. ii 3a, 

theMagistraite a W 

absb^^ in’ a ^ihnidife’ 


result in the acquittal of the accused without the Magis- 
trate passing any order in exercise of that discretion > 
{Newbould and Suhrawardy^ //•) SHERMULL 
CORPORATION OF CALCUTTA. 77 I. 0. 892= 

25 Cr. L. J. 492= A. I. R. 1923 Cal. 725. 


— S. 247— Trial in absence. 

S. 247 merely authorizes Court to adjourn the 

case to enable the complainant to appear. That section 
does not authorize him to dispense with the presence of 
the complainant except when he is a public servant. 
i/ai Lai, J.) MaULA BaKSH v, MARSHALL. 

96 I. 0. 878 = 27 Or. L. J. 1022 = 
A. I. B. 1926 Lab. 628. 


— S. 248— Grrounds.^ 

There is no absolute power of withdrawal r 

before a withdrawal can be permitted, there must be* 
sufficient grounds to the satisfaction of the Magistrate. 
{C. C. Ghose and Duval, JJ,) SlSHlR KumaR 
CORPORATION OF CALCUTTA. 96 I. C. 648 = 

53 Cal. 631 = 43 0. L. J. 369 = 30 0. W. N. 698 = 
27 Cr. L. J. 984= A, I. R. 1926 Oal. 786. 


— S. 248 — Scope. 

The provisioris of S. 248 have not been affected 

or abrogated by the provisions of SL 537 of the Calcutta 
Municipal Act, which jls merely an enabling section and' 
the powers given thereunder to do the various acts 
specified therein can only be exercised in accordance 
with the provisions of the Code. (C. C. Ghose and" 
DufVal, //.) SISHIRKIIMAR MlTTER ?/. CORPORA- 
TION OF Calcutta. 96 1. 0. 648=63 Cal. 631= 
43 0. L. J. 869 = 30 C. W. N. 598 = 
27 Or.L. J. 984= A. I. R. 1926 Cal. 786. 
— S. 248— Several accused. 

— — — Withdrawal against one is not effectual against 
others, (Contra Harrison, J,) 

Per Harrison, J. — The withdrawal of a case is by no* 
means the same as compounding an offence. The section 
does not contemplate a partial withdrawal nor with- 
drawal against one of several alleged i offenders. There* 
is no difference in the procedure to be followed in with- ■ 
drawing a complaint of a compoundable nature and one' 
which is not compoundable. ' > 

Per A. Raoof, /.—Whether a, petition is one for with- 
I drawal or' compromise is to be judged from the fact 
I whether the accused consented to it 4jr:nbt.'‘ The com- 
pounding of an offence, signifies that the person against 
whom an offence has been committed has received some 
gratification to act as an inducement fpr ,his desiring to 
abstain from prosecution. The distinction between a 
withdrawal and co%npC>sition is pointed .out in 21 C. 103^ 
at 112. , , . , 


Per Le Rossi gnolf /:-rIt is a question of fact when- 
ever a complaint is withdrawn . under. S. 248, whether 
it is withdrawn as a whole /or in part. If the with- 
drawal of a complaint, implied the physkal withdrawa)t 
of the, document on which the complaint . is written it, 
could be, contended that i;he complaint i^/withdr^^'n* 
against all the. persons implicated ; but where the com- 
plainant states qircumstances ; which may qr may not 
satisfy the Ma^strate that there are sufficient grounds^ 

, for permitting thC complainant to withdraw the“com-^ 
plaint against one or all of the accused that ddes nbt^ 
amount to complete withdrawal ; thferC i? nptBdg in 
S; 248 which involves a withdrawal of the 'w^h'dle’ 
plainf merely because ' the complaint 
against one of the accused.^ 20lC:'' W,T 

all 105, Hi ; 9 F- R, 



' W ™ I.B. 1924Lall.696„ 
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OE. P. CODE (1898) . OR. P. CODE (1898) , S. 250--AppUcal)iUly. 

— S. 24:9—AppUca’biUty. 91 I. C. 882 - 24 A. L, J. 167-7 L. R. A. Cr. 10 = 


S. 249 is only intended to apply fco summons cases 

instituted otherwise than upon complaint and not to war- 
rant cases. If an order of release is passed in a warrant 
case under S. 249. the order is void and the case still 
being on the file a fresh case respecting the same offence 
cannot be started on a complaint by a private paity. 
Ad ami and Buckfiill^ JJ.') FlPANGI SllSGH v, 
DURGA Singh. 94 I. C. 890 - 5 Pat. 243 = 

7 P. L. T. 449-27 Or. L. J. 698- 
A. I. R. 1926 Pat. 292. 

.~S. 250. 

Appeal. 

Applicability. 

Compensation. 

Complainant. 

Frivolous or vexatious charge. 

Imprisonment. 

Interpretation. 

Jurisdiction. 

Notice. 

Reasons to he recorded. 

Simultaneous order. 

Time fur order. I 

— S. 250 --Appeal. 

Though S. 250 (3) gives the complainant a right 

to appeal against an order for compensation in ceitain 
cases the section does not indicate a forum, which has 
to be found out by reference to Chap. 31. The appeal 
would therefore lie under S. 250 (3) coupled with the 
relevant section in Chap. 31, viz,. S. 407, and all the 
provisions in that chapter including the power to take 
additional evidence given by S.. 428 apply. A. I. R. 
1928 Mad. 391 and 33 Mad. 90, Dist. {Beasley. C, J. 
and Bmdalai, J.) V. SeeniAH NaIDU v, ABDUL 
Wahab Sahib. 123 1.C, 809- 1930 Cr. C. 607= 
31 M L. W. 524-31 Cr. L. J. 602= 
A. I. R. 1930 Mad. 483 = 63 Mad. 688- 
1930 M. W. N. 534-68 M L. J. 414. 

-A complainant who has been ordered to give 

compensation under S. 250 has the right of appeal 
whenever compensation awarded exceeds Rs. 50 in the 
aggregate whether this amount is payable to one accused 
or distributed amongst several accused. Therefore no 
revi«5ion lies in such a case. {Barlee. J. C. and Aston, 
A, J. C.) Shafi Mahomed v. Kamruddin. 

118 I. 0. 215 = 30 Cr. L. J. 906 = 1929 Cr. C. 452= 
A. I. R, 1929 Sind 176. 

Where the Magistrate passed an order directing 

the complamant to pay a sum of Rs. 50 to each of the 
seven accused as compensation, 

liteldy the order was appealable, as the aggregate | 
amount of compensation payable to all the accused 1 
collectively was more than Rs. SO, A. I. R. 1925 Bom. 
129 and A. I. R. 1926 All. 247 Foil. (Tek Chand. /.) 
Sakab Dial v, Btr Singh. 108 I. C. 617 = 

9 Lah. 462= 29 Cr. L. J. 430=10 A. I. Cr. R. 131 = 
29 F. L. R. 650- A. I. B. 1928 Lali; 638. 

*Where compensation is awarded to the accused 

under S, 250 and the complainant appeals or files a 
revision against that order, the Crown is the real res- 
pondent and notice to ex-accused is not necessary. 
{Harrison. /.) RaSHID HD. KHAN v. EMPEROR, 

101 1. 0. 192=8 Lah. 668-28 P, L. B: 177=' 

' 28 Cr. L. J. 4f6^ A. X" B. 1927 Lah. 367. 

— —When the total amount 6f dorhljensafion ordered 
to? be paid by a complainant in one particular case 
exceeds Rs. 50 there is a right of npn^ even thou^^h 
the amount of compensation paid to each indivi-' 
dual accused person may not exceed the 50? 

{Dalai, y,) MT. SUMARIA v, EMPEROR. - b , O 


27 Cr.L. J. 146 = 7 L. R. A. Cr. 148 = 
A. I. R. 1926 All, 247. 

There is nothing in S. 250 to show that an 

appeal will only lie when the compensation directed to- 
be paid to each individual accused is more than Rs. 50. 
Under sub Sec. (3) a complainant who has been ordered 
by a Magistrate to pay compensation exceeding Rs. SO 
has the right of appeal. It is the total amount of com- 
pensation directed to be paid by the complainant which 
must form the basis of the decision whether an appeal 
lies or not. {Ada??ii and Macpherson. J J.') SOBHIT 
Mallah V. Emperor. 90 I. C. 160= 

7 P. L. T. 652 = 26 Cr.L. J. 1504- 
A. I. R. 1926 Pat. 70. 

When the complainant has been oidered to pay 

a sum exceeding Rs. 50 as compensation, whether it be 
to one or more than one accus^ person, he has a right 
to appeal against such order. {Rtipchand Bilaram, A, 
J. C.) assanwal CHATKUMAL V, Dilbar. 

89 I. C. 159-19 S. L. R. 66 = 26 Cr. L. J. 1296 = 
A. I. R. 1926 Sind 19. 

Whenever a complainant or informant has been 

ordered under sub-S. (2) to pay compensation exceeding 
fifty rupees the right of appeal is given, w'hether com- 
pensation has been awarded only to one accused or has 
to be distributed amongst a number of accused in sums 
not exceeding fifty rupees. In other words in a case 
where the total compensation awarded is over fifty 
rupees, the complainant is entitled to appeal. {Macleod^ 
C.J.and Crimp. /) (AUGUSTIN MaNWAL) PEREIRA 
V, DUMING PaSCOL DemRLLO. 86 1. 0. 160- 

49 Bom. 440 = 26 Cr. L. J. 480 - 
26 Bom. L. R. 1243= A. I R. 1925 Bom. 129. 

•= Where an appeal is preferred against an order 

directing payment of compensation to accused. 

Held, that although there is no express provision 
nevertheless on the principle audi alteram partem th^ 
accused should have notice of the appeal in order that 
they should have an opportunity of supporting the order 
passed in their favour. 29 Mad, 187, Foil.; 38 Mad. 
:09l, Foil. {Campbell. /.) RAM ChaND v. JESa RaM. 

76 I.C. 641= 26 Cr. L. J. 209 - 
A. I. R. 1924 Lah. 676. 

— S. 260— AppUcability. 

Obiter . — There is nothing in the language of 

S. 250 to make that section non-applicable to the case of 
the -Crown. (B^ys. Kir, S' and l$en, JJ,') EmpeROR z/. 
KaNVER Sen. 123 X C, 330 = 1980 A. L. J. 209= 
31 Cr L. J, 485 = A. J R. 1930 All, 206 (F.B.). 

The words “ offence triable by a Magistrate ** in 

S, 250 relate to an offence which is shown ass triable by 
a Magistfate inCdl, 8 Schw II of the Code. S. 250 is nbt 
applic^ible, tb offences , triable by a Court of Sessions 
according to Cd. 8, Bch. II. An order by a Ma^strate 
awarding compensation in respect of accusatidn under 
S. 477' I. P. C, (thfe offence not being triable by a Ma^s- 
trate according to Sch, II) is without jurisdiction. 14 
P. R. l902<Cr.) ; 21 W.R. 1910 and 1 Bar. L. J. 38, 
Ref.; 15 P. R. 1919, r*st. {Zafar 'AHand Wforde. JJ.) 
AMm LAt V. Emperor. 1930 Cr. c: 694 — 

12mXC 792-11 Xah»i868^ 31 Or. X, J. 1133- 
31^.X.Bi 869^A«X B. mOLah. 482. 
. 556^ refers' to tb4^ in^ofina^lnn ^ven to the 

Police and not to information which ' led to information 
being 'given to police, If A telfs' iff and' B tells C and C 
teHS' thfe police, A cannbt be'^ed un^er S. 250. Where 
a V'fJlaye Headhian gkve j^ffiormation to a Dfebuty 
TkteiiSfr he rfipbrtsij^ tgilhe'piihce, 

ffM, that-'S, 239^''awt"adpiy''' (Jieksm; /.'} 
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CB. P. OOPB (1898), S. 250— AppUcabiUty. 


OB. P. CODE (1898), S. 260— Complainant. 


VeLAYUTHA UDAYAN V, THANDA3SI TaLAYARI. 

1929 M. W. N 785. 

S. 250 does not apply to proceedings under 

S. 107 (A. 1. R. 1923 All. 332, Foil.). The fact that the 
complaint is treated as one under S. 506 of the Penal 
Code does not make any difference. Further, where the 
opposite party agrees to give security, the complaint 
cannot be called false and frivolous. A. I. R. 1924 All. 
269 Rtlon.il^dal Ahmac^, /.) Baij NatH KaLI 
ChaRaN. 102 I. 0. 780 =49 All. 760 = 

25 A.L. J. 493 = 7 A.I. Cr . B. 543 = 8 L.B. A. Or. 87 = 
28 Cr. L. J. 604= A. I. B. 1927 All. 531. 


— S. 250 — Compensation. 

— — Wheie a Magistrate tries an accused for an 
offence prima facie triable by him, when leally if the 
facts had been proved the offence would have been one 
triable exclusively by the Sessions Court, an award of 
compensation made b> the Magistrate under S. 250 is 
not illegal. A. I, R. 1922 Mad. 223, Kef.; A. I. K. 1926 
All. 159, Dist. {.Punan, BALKISHEN v. EMPEROR. 
123 1. C. 766=31 Cr. I*. J. 663 = 1930 A. Ii. J. 466= 

A.I.R. 1930 AIL 280. 


Where a complainant brings two false accusa- 
tions, one of an offence triable by a Magistrate and 
the other triable by a Court of Session, and the Magis- 
trate with powers under S. 30 finds both to be false, he 
is competent to award compensation only in respect of 
offences triable by Magistrate. But if compensation is 
awarded for both kinds of offences and it is not possible 
to apportion the amount so awarded between the two, 
the order is bad for uncertainty and must be set aside 
as a whole. {Zafar Alt and Fforde^ JJf ) AMIN LaL v. 
Emperor. 11 Lab. 658= 1930 Cr. C. 594= 

126 I. C. 792 = 31 Cr. L. J. 1133 = 31 P. L, B. 869= 
A. I. B. 1930 Iiah. 482. 
— . — A cquitting Magistrate should deal •voith cause 
shown. 

It is the Magistrate who deals with the substan- 
tive case and makes the order of acquittal or discharge 
who has got to deal with the cause that is shown w’by 
compensation should not be awarded. {Mukerji, J,) 
Rajaram Mujhi V . Panchanan Ghose. 

125 I. O. 294 = 31 Cr X*. J, 828 = 
33 C. W. N. 861= 1929iCr. C. 474= 
A. I. B. 1929 Cal. 762. 

Where a case is not wilfully false nor is there 

perversion or exaggeration of evidence, compensation 
should not be awarded (Baguley, /.) S. GaNGULI v. 
EMPEROR. 115 I. O. 900 = 30 Or. L. J. 539 = 


12 A. I. Or. B. 342= A, I. B. 1929 Bang. 14 

-An order ordering compensation need not hi 

embodied in the order of acquittal. A. I. R. 1926 Lah, 
298, Foil. {^Harrisoft, /.) SaUDAGAR SINGH w. AROOB 
Singh. 110 1. 0. 232= 10 A. I. Or. B. 430= 

29Cr. I..jr.680 (Lah.) 

— Awarding compensation under S. 250 without 

hearing all the evidence that the complainant wants tc 
adduce is illegal. No doubt the Magistrate is entitled at 
any stage to discharge the accused, but that cannot be s 
ground for awarding compensation to the accused 
iDgi^atioss, /.) PARTHASARATHI NaiCKER V. 

KRISHNaSWAMI AYYAR. 106 l.o: 706= 

51 Mad. 337= 1 M. Cr. C. 48= 
29 Or. L. J*. 114^^27 Mi L. W. 86= 
A. I. B. 1928 Mad. 169 = 64 M. L. J. 641 
— . Compensatton. 

No objection can be taken i!f the pr<?ceeding taken 
"by the ^ai^rate to award compensation is a .continua- 
tion of the ^i|iual |:^oceeding agai.nst the accused, .wbc 
was trM for the off^ce,;25 All, 315, ami ?4 A\U 354, 
Bi&t. v. 


91 1. 0. 67 = 23 A. L. J. 1054= 6 L, B. A. Cr. 193= 
27 Or. L. J. 35= A.I.B. 1926 All. 165. 

If a person makes a report to the Police which 

is found by a Magistrate to be false and frivolous or 
vexatious, a Magistrate can direct compensation to be 
paid. 1 P. L, J. 106, Rel, on. i^Banerji^ J.) JaIRAJ 
Singh v. Bansi. 

91 1.O. 67=23 A. L. J. 1054=6 L. B. A. Or 193= 
27 Or._L. J. 36 = A. I. B. 1926 All. 165. 

It is only the trying Magisti ate who, if he dis- 

chaiges an accused person, can order compensation to 
be paid. The appellate Court cannot make any order as 
to compensation. A. I. R. 1924 All. 224. Foil. 28 All, 
625 and 39 Cal. 157, F.B., Foil. (^Broadway ^ J.) NOTI- 
FIED Area, Kharar v. Karta Ram. 

7 Lah. 162 = 27 Cr. L. J. 570 = 27 P- L. B. 339 = 
94 I. 0. 138= A I. B. 1926 Lah. 427. 

(Su/azman, /.) CHEVl v. RaM LaL. 

81 1. O. 616 = 46 AU. 80 = 21 A. L. J. 834= 
4 L. B. A Cr. 233 = 25 Cr. L J. 967= 
A. I. B. 1924 All. 224. 

Two elements one of falsity and the other of 

either frivolousness or vexatiousness are essentially 
necessary to base an order for compensation to the accus- 
ed. A “ vexatious ” charge may be partly true and the 
idea conveyed by the word is that the object of the 
person making the accusation should be primarily to 
harass the persons accused. {^Kinkkede, A. J. C f) BHaN 
I V. Syed ChanD. 87 I. c. 921 = 26 Or. L. JT. 1033 = 

A.I.E. 1926 Nag. 31. 
—Compensation can also be awarded in a case in- 
stituted upon information given to a Police-ofiicer. 
(Dalai, J. C.) Hafiz Khan v. Empfror. 

85 I. 0. 367=26 Cr. L. J. 527 = 
A. I. B. 1925 Oudh 558. 

" — Where the trial Court refused to examine two 

witnesses for complainant, whose names did not appear 
in the list filed but who were brought to the Court by 
the complainant in order to save expense. 

Held, that an order awarding compensation without 
hearing those witnesses was wrong, (May Oung, jS 
Sya Kyaw V. Emperor. 

82 I O. 288 = 3 Bur. L. J. 26=25 Or. L. X. 1280 = 
A. I. E. 1924 Bang. 293, 

^The Magistrate ordered the complainant to pay 

compensation to the persons who had discharged 

without ghung the complainant an opportunity to show 
cause why such an order may not be made against him. 

Held, the order is illegal as being contrary to the 
proviso (a) to S. 250 of the Cr. P. Code (AMml Raoof, 
/.) MUGHLA V. MUHAMMED. 821. C. 480 = 

25 Cr. L. 3*. 1312 = A. I. B. 1923 Lah, 468. 
— -S. 250— Complainant. 

-Under the amended section, if the complainant is 

present in Court he is bound to .show cause immedi- 
ately.^He cannot insist upon a grant of an adjournment 
for the purpose. If, however, an adjournment is granted 
or if the complainant j.s not present and a summons is 
issued to him, the Court can pas.s an order at the ad- 
journed hearing after recording and considering the 
cause if any shown by the complainsint or informant* A. 
T. R. 1926 Bom. 225, Rel. on. (Fatkar and Baker, //.) 
In re VaLI MaHOMED. 119 I; <1. 774 = 

31 Bom. L. B. 691 = 1929 Or. C. 86 = 
80 Cr. L, J. 1112=A. I. B- 1929 Bpm287. 
——The effect of an order calKng upon, a oonaplain- 
ant to show cause why he should not -pay:com|)eitsatk)n 
to an accu^, under S. 250, without -fijcmg date Is tl^t 
the complainant is to show cause then uiiess 

' he obtains from the Court some order * adjourning the 
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OR. P. CODS (1898), S. 250 — CoxuplalnaBt. 

matter to a further date. {^Mukerft, J.) RajaRam 
Manjhi V. Ranch ANAN Ghose. 33 0. W. N. 861= 
125 I. 0. 294= 31 Or I,. J. 828 = 
1929 Or. 0. 474= AXE. 1929 Cal. 762. 

The mere fact that a Magistrate is trying a case 

summarily does not justify his omission to record the 
complainant’s objections to an order directing compen- 
sation and that such an omission is not a mere irregula- 
rity which '^an be cured by S. 537 ; 8 S. L. R. 25, Rel. 
on. {Ptircival^ J. C. and Aston, A. J. C.) PiR MAHO- 
MED v, YaCOOB, 115 I. O. 334 = 12 A.I Or. 425 = 
30 Or. L. J. 468 = 1929 Or. 0. 107= 
A. I. B. 1929 Sind 113. 

"It is open to a Magistrate under S. 250 to pass 

an order directing the informant to pay compensation 
as such an order can be passed against a person upon 
whose complaint or information given to a police-officer 
or to a Magistrate the proceedings have been started 
and a person cannot get rid of the order merely because 
he was a mere informer and not a real complainant. 
iSulaiman, /.) FARIDUDDIN v. EmpeROR. 

94 I. 0. 894 = 24 A. L. J. 221 = 7 L. E. A. Or. 149 = 
27 Or. L. J. 702 = A. I. E. 1926 All. 295. 

An order of compensation under S. 250 without 

giving the complainant an opportunity to show cause 
against it, though the complainant is absent when judg- 
ment is pronounced, is illegal and must be set aside and 
the Magistrate should be directed to summon the com- 
plainant and give him an opportunity of showing cause 
before passing the order. (^Daniels, J.) KaLKa z/. 
Ranjit Singh. 91 1. O. 704=24 A. L. J, 170 = 
7 L. E. A. Or. 7=27 Or. L X 128 = 
A. I. R. 1926 AU. 241. 

^ — ^The procedure prescribed under S. 250 is .similar 

to the procedure prescribed in the case of an accused 
person in a summons case to show cause under S. 242, 
and the complainant must show cause immediately why 
he should not be ordered to pay compen^?ation, "and can- 
not insist on an adjournment. {Fawcett and Mad^avkar, 
JJ.) ISWARLAL V, MANEKLAL, In rr. 

28 Bom. Ii.E. 98 = 1^7 Cr. L, J. 430 = 93 I. 0. 158 = 
A. I. R. 1926 Bom. 225. 
——A complmnant does in no way escape a liability 
for prosecution under S, 211, T.P. Code, by reason of the 
•ord^r passed by the Magistrate under S. 250, directing 
payment of compensation to the accused. {Dalai, fC ) 
Hafiz Kha^ Emperor. 851 o 367= 

26 Cr. L. J. 627= A. I. R. 1925 Oudh 568. I 
— S. 250^Privolous or vexatious chaise. 

——In a trial under Chap. 22, after the evidence was 
•closed and the impression made by it on the Bench was 
fresh in their mind, the Bench called upon the complai- 
mant, to show cause why compensation should not be 
granted in this wise : “The case brought by you has 
been proved to be false and ves:atious and it is clear 
that this has been brought simply to harass the accused. 
Please .show cause why compensation should not be* 
ordered ?” The complainant answered ' that the case 
brought by him was true; . The Bench holding that it 
was no explanation ordered comoensation. 

If eld, that alth'otigh thd passage that the case was’ 
brought simply* td h^rad^lthe‘iccttehd; ofct^rted a.s'a pbr- 
tidn 'of the qUe^tSoli*, bedhl listen ded as 

record of their own reason c<^. 

plaint was false and vexatious 'and* hertte satWfied thr 
requflrem^ts of S;' 250i (i\Panddlo4,< /,). Palani 
CCWNDANz'. KRISHNAPPAX5<VtmT>AN';‘S^V>’’ n - - . .. 

82 isi. Ii. W?. 288^:t=tij30r = 

> Cir; 0. 1141* A* X Ei 929= ' 

\ - 1 ' " #^>8^1911 ; 

Cr. D.— 33 


OR. P. COBB (1898), S. 250 — ^luterpretatioil. 

— "~‘The Couj't should find that the complaint was 
vexatious. 

Section 250 .shows that the Court must first be of the 
opinion that a case is either false and frivolous or vexa-- 
, lious to justify him in calling upon the complainant to 
I show cause why he should not pay compensation. It is 
necessary after beaiing complainant’s explanation that 
he should still be of the opinion that the case is either 
false and fiivolous or vexatious. To pass an order 
, under S. 250 Court’s final opinion should be that the 
case was false and frivolous or vexatious not that the ex- 
planation was unsatisfactory, {Percival, J. C. and 
, Aston, A. J. C.) PlR MaHOMKD v. YaCOOB. 

12 A. I. Cr. R. 425= 115 I.C. 334 = 30 Cr L.J. 468= 
1929 Cr. 0. 107 = A. I. R. 1929 Sind 113, , 

S. 250 as amended justifies the Magistrate in 

awarding compensation where a complaint is found to 
have l:)een false and brought on account of enmity. 34 
All. 354, Dlst. {Kankaiyaial. /.) KaSHI PRaSaD v, 
EMt>ER{’)R, 24 A. L. J. 161 = 27 Or. L, J. 300 = 

7 L.R.A.Cr. 148 = 92 I.C. 688=A.I.R. 1926 AU. 141, 
An accusation cannot be said to be vexatious un- 
less the main intention of the complainant was to cause 
annoyance to the person accused, and not merely to fur- 
ther the etuis of justice, 11 S. L. R..55, Appr. {Harri- 
son, J.) Municipal Committee, Si.mlaV. Mukand 
Singh. 27 Cr L. J. 607 = 94 I 0. 271 = 

A. I. R. 1926 Lalx. 366. 

In the presence of depositions of some of the 

witnesses and the Zaildar’s report .supporting the com- 
plaint and in the absence of rebuttal by th^ accused, it 
is impossible to hold that the compliiirit is fabe and* 
vexatious or frivolous. {Shadi Lai, C. J.) SaN WalvAi 
V. BaRU. 94 I. 0. 409= 27 Ot X* S. 638 (LabO. 
S. 250 requires that the cjctniplaint <s the infor- 
mation ^ven by the complainj^nt should be false ^tnd 
.either frivolous or vexations. But.it'floes not mean that 
because a complaint is frivolous and vexatious it is 
false. {Riipckand Bilaram, A. J. C.) , AS8ANMAL 
• HATUMAL 71. DILBAR. 19 S. L. R. 66= 

26 Or. L.J. 1295 = 89 I.C. 169?A;I,R 1926 Sind 19. 
— S. 250-^Imprisonment. / » 

' The term of thirty days specified in S. 2^0 (3) of 

the Cr. P, Code can l:)e imposed in respect of each of 
several accused in whose, favour payment of .compensa- 
tion has been ordered* (Carr, /.) Bmperor v. Ma 
Kha Gyi. 8^ XC. 469 - 26 Cr, X, X 82i = 

3 Rang. 93=4 Bur. X. J. 9 = A.I.R. 1926 Rang. 202. 

—The Magistrate baa no power to order that the 

seintenfce of imprisonment in , default shall takejeffiectj 
after a^ term of eitil detention. {Carr, /:) EmperOR 
e/. Ma kha Gyi., a 86XC.^4$9''=2S6 Or. XJ JF 821«^ 

4 Bte Lt ira9* SfRang. 9© = A.r.R. 1926 RaftigL* 2asfj 
— S. 28o-^Kl^2:§reFtalion. 

— ii i . i Thfe report of h 'Sub-lnspectot* ofEx^ci^foTa 
Magistrate Is a’ pblice rdpoH only for the ph^t^s^s 
9. 199, Thd 'report is not a pdlice rUpon fcJr’ fhd' 
poSie of S.^ 2S0i (Cimifig'aftd Gregory, //.) RAD^TTRa ' 
MOHAN I>A8 V’ HaMID AU. ^ 106 Ii *0, 54*1^=* 

64 Cal. 871 = 218 Cf. XI 316= 
A.ll B 406. 

— -The rej^ort of a Af'Excii^e'tb a 

MaMSffsrtfe' Is fof the prirriosbs of’ S’; 230 ^ithel- a coirf ' 
platmi as* deSHbd in' S. rate i* Hfortna^ 

■tioii ifft^a^M^gferatfi^'aml Ae’'S)(cNe Offirer is the 
cfSttipl^nt or information. {Ttimin^ 
•a/tii Ortigtihf i //.) ' ■RA'nHlKiA'WffteSH H aS H ErAWm" 
AjLt. ■!64 ®al. '37l=-28 01 * I..»'an.'9l»=100 I. 0 5*0 ai ' 

; '» •>- " issV'dii'. ibs;‘ 

-**»i»*S#tttoW 2S0'(2 )'i 4«*S' •niea'n 'thaf'if ihhrd 'ai-e' 
la?hattSl9er'ofi*cettSe9i»etWn'S»l*« tftfal SinWiit ifeVaea' 
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OR. P. OOBB <1898), S. 250 — Intexpretatioii, 

to all of them must not exceed the maximum. {^Stdai- 
man, /.) FaRIDUDDIN v. EMPEROR. 

24 A. L. J. 221 -7 Ii. R. A. Or. 149 = 
27 Or. L. J. 702=94 1. C. 894= A.I.R. 1926 All. 296. 

In law there is no distinction between a false 

accusation as to the motive or intention which prompts 
a man in doing a certain act, and a false accusation as 
to his act. False accusation in either way can entitle 
the accused to compensation under 8. 250. (^Fawcett 
and Madgavkar, //.) RaviSHaNKaR v. SaVAILAL. 
28 Bom. Ii. R. 89^27 Or.L. J 448= 93 I. 0. 240 = 
A. I. R. 1926 Bom 163. 

--‘Where an accused commits an act under bona fide 

claim of right, allegation of theft implies false accusa- 
tion. 

Where the accused committed his acts in the asser- 
tion of a bma fide claim of rights and not simply under 
a colourable pretence of right, his action does not 
amount to theft. The allegation that he committed 
theft implies the false accusation that he removed the 
property without any bona fide claim of right within S. 
250. <1869) Rat. Unrep. Cr. C. 22 and 44 Cal. 66, Rel. 
on. (Fawcett and Madgavkar, JJ.) RAVI SHANKAR 
V. Savailal. 28 Bom. L. R. 89 = 27 Or. L. J. 448 = 
93 I. O. 240= A. I. R. 1926 Bom. 163. 

A man who complains to a Village Magistrate of 

a bailable offence knowing that the latter must in the 
ordinary course of his duty report the substance of the 
complaint to the Police, gives information to the police, 
just as effectively as if he went in person to the police 
station. 39 M. 1006; 5 L.W. 200 and 4 L. W. 73, Foil. 
iy enkatasubha Rao, /.) KaLIYAPERUMAL NaIDU v. 
Bavaji Sahib. 73 I. 0. 941 = 18 M. L. W. 32 = 
1923 M. W. NT . 421 = 24 Or. L. J. 717 = 
A. I. R. 1924 Mad. 91 = 45 M. L. J. 255. 
— S. 250— Jurisdiction. 

^It seems doubtful whether the High Court has 

jurisdiction to pass an order for compensation for vexa- 
tious accusation when the matter comes up in revision. 
(Palal, J,) AMINULLAH v, EmPEROR, 

9 L. R: A. Cr. 28=26 A. L. J. 328 = 

9 A. I. Or. R. 197=29 Or. L. J. 274 = 107 1.0. 690 = 

A. I.R. 1928 AU;96, 

-Under S, 250’ a Magistrate has jurisdiction to 

direct a complainant to pay compensation only in such 
cases as are triable by a Magistrate. When the case is 
not tnable by^a Magistrate, the discharge of the accused 
and the -Ha^strate^s refusal to com’mit him to the 
Sessions do not invest the Magistrate with the power of 
imposing a fine on the complainant under S. 250. 40 
All. 6l5, Foil. (Dedal, /.) BANSidaR PaNDE z '. 
ChUNNILAL.‘ 26A.I».J. 818 = 8 a. I.Or. R. 368= ! 
8 lu R A. Or, 14^=28 Cr. B. J* 983= 1061.0. 807 »= 

^ 1927 AU. 744. 

. J Under S. 250 it is immaterial whether the case 
was triable as a summons case or as a warrant case. The 
section makes no distinction between either, but in 
order to justify an order for compensation it is necessary 
to, ^ow that the- person in question l^ad been accused 
of an offence triable by dje Magistrate ordering com- 
pe^tiou and tha^ the person had been discharged or 
^quitted by the Magistrate. A.I.R. J926 All, 159, 
Dist. (Stuart CJ,^and Sasan /.> PaighaMBAR z/. 
Ejhpe^OR. 4 0. W. N. 392= 101 1. 0. 482= 

28 Or. Ii. J. 460=8 A. I. Or, R. 84 = 

, A.LR. 1927 Oudh 176., 

TTTTTTiWhen a complaint has-been filed against an ae 
cusadf p^s^^fnr Pi^nces some winrb :-are‘ .triable 
e^J^iyw^,the^agi;strate and some by the Sessions 
Coprt and tpe.apcu^, after trial is disah^trged in reject 
of all the ofi^epces,4 order fpa; compensation against 


CR. P. OOBB <1898), S. 260 — Simultaneous ordet. 

the complainant cannot - be passed. (Sulaiman, J,y 
Harihar Datz/. Maksud all 48 AU. 166= 
23 A. L. J. 1066 = 6 L. R. A. Or. 188 = 
27 Cr. L. J. 6 = 91 1. 0. 38 = A. I.R. 1926 AIL 169., 

To restrict the operation of S. 250, to cases in. 

which the seccion referred to in the complaint was of am 
offence triable by a Magistrate would seriously diminish, 
the usefulness of the section. In filing a complaint the- 
complainant must be deemed to make an accusatiom 
which includes not only the offence specifically referred, 
to but also any offence which the facts disclosed in the 
complaint, considered in the light of such enquiry as the 
Magistrate considers necessary, disclo^e, (Kennedy,. 
J,C. and Aston, A. J, C,) HEMaNDAS z\ AHMAD- 
Khan. 84 1.O. 329 = 26 Cr.L. J. 265 = 

16 S. L. R. 205= A. I. B. 1921 Sind 105.. 
— S. 250— Notice. 

Where after an order calling upon the complain- 
ant to show cause why he should not be made to pay 
compensation, the Magistrate fixes the date verbally, 
and on the date of hearing fixed, the complainant does^ 
not appear it being doubtful whether complainant 
knew the date, and a further date is fixed, the Magis- 
trate ought to issue a summons to appear and show 
cause, or at any rate he ought to issue a notice to the 
complainant informing him that the date for showing 
cause has been fixed for a particular day, (Mukerjt, /.)' 
Rajaram Majhi V. Panchanan Ghose 
125 I.O. 294 = 33 0. W. N. 861 = 1929 Cr. C. 474= 
31 Or.L.J. 828=A.IR. 1929 Cal. 762.. 
Though no notice is legally necessary, it is desir- 
able in general that before an order setting aside order* 
of compensation is made, the accused person should 
have notice of any intended interference with an order 
of compensation made in his favour. 33 Mad. 89, Ref. 
(Kennedy, J. C. and Tyabji, A,JXf) MOMOON v, 
IBRAHIM. 20 S. Ii.R,41 = 27Cr.L. J. 248= 

92 1. 0 424= A. I. R. 1926 Sind 143., 
— S. 250— Reasons to l)e recorded. 

Even in summary trials under chapter XXII of 

the Code, the requisites of S. 250 ‘must be satisfied and 
the record should contain the reasons for considering, 
the complaint to be false and vexatious. (Krishna 
Pandalai, J,) PaLANI GoUNDAN v, KRISHNAPPA 
GouNDAN. 32 M.B.W. 283 = 1930 M.W.N, 1047= 
1930 Or. 0. 1141=AJ.R. 1930 MM. 929 = 
59M. L. J. 319.. 

— — '^Reasons must he recorded which are meant for 
higher tribunal to test fustificaiim of order. 

The recording of the reasons, for ordering compensa- 
tion to be paid, is almost a condition precedent to the* 
proper exercise of the power under the section. The 
recording of the reasons is in addition to the finding of 
the Magistrate that the accusation was either frivolous- 
ori vexations and why in his opinion it was a fit , case, in 
which an order for compensation should be made. The* 
poficy of the, legislature in requiring that in such a case 
the, reasons should be record^ in writing is obviously to 
afford an <^portunity to an appellate or revising tribunal, 
to consider the sufficiency of the reasons recorded,.- 
(Snnivasa Aiyangar, /,) ThadiaPPAN v, VeeRA- 
PERUMAL THEVAN* 90 I C. 167=26 Orji, J. 1601 = 

, 21 M. L. W, 646= A.LB. 1926 Mad. 1139., 
— S. 250 ■” Simultaneous order. . * 

— r— Where the order to ,sliow;cause is practically 
simultaneous with the order of Acquittal or dischsargei- 
order can be taken to be.paiJt of lihewn© proceeding and, 
continuation of it ansd .tli5 paofyisi^ns fife ^Section caa-, 

be saW tsefh^arv§;heeI) 53 $u|)st;^tntiaily iposfupiW . A.I. 
l.R;a927 I4bj5l®l8 Bom,L.R. 847 and A. 1. R. 1926* 
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P. CODE (1898), S. 260— Simultaneous order. 

All. 165, Foil. {Adami and Chatter ji^ //.) MaNGAL 
Chand V, Makhan Gola. 125 I. 0. 573= 

11 Pat. Ii. T. 691-31 Or. L. J. 875 =9 Pat. 100 = 
1930 Or 0. 626- A. I. B. 1930 Pat. 292. 
——Although under sub-Ss. (1) and (2) the law con- 
templates two different orders, still, in practice, if a 
Magistrate, without first writing out his order of dis- 
charge under sub- S. (Ij, calls upon the complainant to 
show cause why he should not pay compensation, and 
then combines in one order the order of discharge and 
the order to pay compensation, he does not contravene 
substantially the provisions of the law. 11 C. W. N. 62 
S.N.; A.I.R. 1925 Mad. 1139 and A.I.R. 1922 Pat. 
157, T>ist. (Muhe’iz, J,) WaHED ALI z/. SaRJUDDIN. 
122 1.O. 298 = 31 Or. L.J. 411- A.I.B. 1929 Cal. 332. 

Order as to compensation — Whether can precede 

order of discharge. 

S 250 contemplates the asking for an explanation of 
the complainant to show cause why compensation should 
not be awarded against him after the Magistrate dis- 
charges or acquits the accused. It does not contem- 
plate the taking of explanation before the order of dis- 
charge is passed. The mere fact that by that time the 
Magistrate had made up his mind to discharge or acquit 
the accused is sufficient. (Devadoss, J.) RaMaSWaMI 
V. SURYANARAYANA. 1929 M. W. N. 277. 

Where the trial Maoristrate signed and dated his 

order of discharge, and then recorded an order calling 
on the complainant to show cause why he should not be 
directed to pay compensation to the accused, and both 
the orders were passed on the same day, one following 
the other. 

Held, that there was a substantial compliance with 
the requirements of S. 250 (1). 8 Bom. L.R. 847, Foil.; 
A.I.R. 1926 Lah. 298, Dist. {Shadi Lai, C.J.) GhXJ- 
LAM Mahomed v. Vir bhan. 28 Or. L. J. 592= 
102 1. O. 560 = A. I. E. 1927 Lab. 616. 

—Where an accu.sed is discharged on one charge 

before the completion of his trial of other charges, it is 
not illegal to pass an order for compensation at the 
time of his acquittal in re<pect of other charges. (Faw- 
ceit and Madgavkar. JJ ) RaVISHANKaR v. SaVai- 
LAL. 28 Bom. L R 89=27 Or. L,J. 448 = 

931. 0. 240= A. I, B. 1926 Bom. 163. 
— — By S. 250 as before amendment, the order for 
payment of compensation had to be made by the ordfer 
of discharge, but as amended it is only the order calling 
upon the complainant to .show cause why he should not 
pay compensation that has to be contained in the order 
of discharge and the order for payment of compensation 
is necessarily a subsequent order, 57 P.R. 1905 Cr., Dist. 
(Maftineau, /.) ACHriRU MaL p. EMPEROR. 

7 Lab. 121 = 27 Cr. L J. 762= 95 1. 0. 80 = 
27 P. L. B. 310 = A. I. B. 1926 Lab. 298. 

The order for compensation^ muet he passed 

along Pit th the order for discharge, 

^ Where there were two accused and one of them was 
discharged and the case against the other was adjourned 
to a later date when ce was acquitted and where the 
Magistrate r^uired the complainant to show cause 
against an order for compen^atiqn being passed^and-or- 
dered the complainant to pay compensation to each of 
the accused. 

Held that the -procedure followed was illegal, under 
S. , ,250 as now amended. When the order of dis- 
charge made against, one of the accused tbe, pase 
against him was at an end and in so far as payjmwt of 
, compensation to him was concerned^ shp^ 

dause under Section 250 should have , been ‘pmade^png 
discharge^ The (^fect 


OB. P. CODE (1898), S. 262--Complalnant*s ‘with- 
drawal. 


which was curable under S. 537. iSanderron, C. J, 
and Chotzner, /.) SURESH CHANDRA GuPTA v, 
Abdul Jabhar, 85 I. c. 129 = 29 C. W. E". 127 = 
26 Or. L. J. 449 = A. I. E. 1925 Cal. 264. 

Ob. 21 (Ss. 261 to 259)-— Bebutting evidence. 

In a warrant case tried under Chap. 21, when 

the accused leads evidence of good character by way of 
defence the prosecution cannot as a matter of right 
claim to lead rebutting evidence, for the Code gives the 
prosecution no such privilege. If the Magistrate in his 
discretion thinks such evidence essential to the just 
decision of the case he may summon it, but the prosecu- 
tion cannot insist upon his doing so, {Jackson, /.) 
Ramaswami Mudaliar V. Ramalinga Udayar 

1930 M. W. 3sr. 96 = 3 M. Or. C. 63 = 
1930 Cr. O. 600 = 32 M. L. W. 216=127 I, C. 304 = 
A. I. E. 1930 Mad. 448. 

— S. 261 —Application. 


-—Even in cases of mandatory provisions their 
application must vary according to the circumstances of 
^ecase. {Dalai, Jf) mu CHARan ShaRMa v. 
Emperor. io 4 I. C. 225= 8 A. I. Cr. B. 204= 
8 L. B. A. Or. 124=26 A. L. J. 846 = 
28 Cr. L. J. 785 = A. I. E. 1927 AU. 664. 
— S. 252— -Additional evidence. 

'^When the complainant producing more witnesses 
after the original witnesses. Magistrate should not 
ordinarily refuse. 

Section 252 of the Code means first that the complai- 
nant should himself produce what evidence he can in 
support of the prosecution and the Magistrate shall 
pr<xeed to hear it. The Court is apparently not bound 
to issue process for such witnesses, or to grant time for 
the production of such witnesses, but if produced he 
must record their evidence. Next when the complainant 
has done all he can without the assistance of the 
process of the Court it is then for the Magistrate to 
ascertain from the complainant or otherwise the names 
of other persons likely or able to give evidence, and hs 
must summon such of those as he thinks necessary, i.e., 
such of those as he thinks will be of value in assisting 
the prosecution case. He cannot arbitrarily refuse to 
summon such witnesses. It is his duty to assist and not 
to hamper the prosecution, and for that purpose he 
must issue summons tp persons of whom complainant 
has informed him,, who he considers are likely to give 
useful evidence, the Magistrate is not bound to or 
expected to exercise this duty of ascertaining more than 
once, and the proper time is, when the evidence 
“ produced’* in support of the prosecution has been 
taken, and that ordinarily includes the cross-examina- 
tion, if any and re-examination, if any before the 
charge. A useful test will be whether, if .the accus^ 
were a^uiijted in this case, it would be open to the com- 
plainant to put in a fresh complaint on the facts put 
forward, A.I.R. 1923 Mad. 609 (F.B.) Ref. {Wallace 
/.) K.C, Menon V. Krishna Nayar, 49 Mad, 9178= 
24 MX.W. 304-1926 M.W.N. 780=97 LO. 643= 
27 Cr. L. L 1123 = A, I. B. 1926 l^Sd. 989 = 

’ ' ; 51M.,L.J.S^, 

— S. 252-~0atbplainaixt’8 witb4ra.wal. 

— ^In a' prosecution for breach, of trust, the qomplai- 

nant withdrew from the prosecution, and the Ma^strate 
discharged the accused; f , : 

i'iirif%4h»tt^w!thdra#wal^fthefc^JiEtpl!ainant did not 
by itself end the case thje accused^ aadtjthe 

order of discharge was undei* S. 252. {'Jackson, V*) 
,N;A]^A^IMH4LU NAIBI^ , , . . / 
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CB. -P, CODE (1898), 

~S. 252 -Non-cogi^aWe case. 

* In a non -cognizable warrant case the Court is 

not bound to summon witnesses for the prosecution or 
the deferlce under Ss. 252 and 257 if the party at whose 
instance or in whose interest the process is issued does 
not pay process fees as required by Rr. 17 and 18 of the 
Process Fees Rules made under the Burma Process 
Fees Act, 1910. Ss. 252, 256 and 257 of the Code must 
be read as subject to the rules made under the Burma 
Process Fees Act, 1910. 16 Mad. 234, Dist;. A. I. R. 
1926 Rang. 13, Overruled. {^Rutledge, C.J.^ Carr aud 
Chari, //.) EMPEROR v. Tha ShWE. 

98 1. 0. 708 = 4 Bang. 146=5 Bur. L. J. 90 = 
27 Gr. Ii. J. 1396 = A. I. B. 1926 Bang. 164 (F. B.). 
— S. 252— Non-production of evidence. 

— = =The duty of seeing that all the evidence essential 

to the prosecution case is before the Court, is thrown by 
Or, P. Code upon the Magistrate himself. It is not 
open to a Magistrate to acquit^ on the ground that the 
prosecution has failed to produce a necessary witness. 
(fVazir Hasan and Simpson, A. y. Cs.') KING- 
Emperor v, Maiku Lal. # 88 1. 0. 1042= 

12 O. E. J. 632 = 2 O. W, N. 584= 
26 Or. !«. J. 1266= A. L B. 1926 Oudh 667. 
•^S. ‘i6^i*roc0dure. 


OB. P. CODE (1898), S. 253— Discharge before evi- 
dence. 

Where sumnions was issued t<» a witness but on the 
application of the complainant the Magistrate declined 
to send for and examine him togethei wun certain other 
witnesses, as they in his opinion appeared to have been 
included with a view to cause vexation to those witnesses 
themhclves; 

that though he should not have acted on the 
representation of the complainant, he was perfectly 
justified, when the matter was brought to his notice 
that ’Certain witnesses were cited only tor the purpose of 
causing vexation and delay, in ordering .hat ihey should 
not be compelled to appear in his Couit. {D.'vadoss, /.) 
Samtnatha NAINAN V. Kuppuswami ayyar. 

no I. 0. 581-= 1 M. Or. 0. 149= 
29 Or. L. J. 725= A I. B. 1928 Mad. 662. 

— S. 252— Sumaaionmg of witness. 

When the Magistrate trying the case is of 

opinion that it is unnecessary to summon a certain wit- 
ness to the prosecution, the Sessions Judge should not 
compel the Magistrate, except for most cogent and 
exceptional reasons, to summon the wntne-^s. ( King, J.) 
INAYAT Husain v. Emperor. 1161. o. 494= 
30 Or. Ii. J. 631 = 10 A. I. Or B. 99- 
9 Ii. B, a. Or. 88= A. I. B. 1928 All. 684. 


Where a witness Is exanlined' as a prosecution 

witness after the tvhole of the defence evidence has 
bfeen recorded, the procedure is contrary to the provi- 
sions of S, 252. Such a procedure though not objected 
tb causes injustice to the accused and the whole trial is 
vitiated. A. I. R. 1927 P. C. 44 and 25 Mad. 61, Rel. 
on. (Valip Singh, /.) KaraM CHAKD v. EMPRROR. 

Ill I. C. 396=29 P. L. B. 613 = 29 Or. Ii. J. 844 = 
11 A. I. Or.B. 182= A. I. R. 1928 Dab. 953. 

^ Once the machinery of the taw has been set in 

motion, the right of arresting its progress rests with the 
^iate alone, , 

The procedure in warrant cases is laid down in S. 252. 
This section clearly contemplates that once action has 
been taken against an accused the case will normally 
proceed. It is nowhere contemplated that a desire on 
the part of the complainant to refrain from further 
pursuing the case shall justify the arrest of further 
proceedings. It is always open to the Magp.strate, after 
hearing whatever evidence he considers necessary 
(S, 2 S 2 ) or even at an earlier stage to discharge the 
accused f S. ^53) if for reasons to be recorded by him 
he considers the charge to be groundless. If the trying 
Magistrate considered that although the charge was not 
groundless, there was little likelihood of the case being 
pursued to a successful issue, he could consult the 
District Magistrate who would, if advisable, instruct the 
Public Prosecutor under S, 494 to withdraw the case. 
*rh€ complainant or the accused could similarly move 
the District Magistrate in the matter. The principle 
underlying the provisions dealii^g with the trial of non- 
compoundable of cognizable warrant cases is that 
whether instituted on complaint or otherwise th^e final 
responsibility for the conduct of such cases rests with 
tho State and that where there is reasonable ground for 
betieving that an offence has been committed, once the 
machinery of the taW has been h^t ih lUiotion, the right 
of artestitig its progress rests with the State alone; 
y.) Maung Thu Daw u Po Nvui^: 

5 Bang. 136^28 Or. D. JT. 649= 
103 1. 0. 106^ A. I. B. 19527 Bbiit. P74. 

^2— ReftM^l to eiaiiMxie. 

V - — ~ W )un ^ctrtc^n witnesses^ were. ^ che4 tmly ,^cr censes 

J compel 

'them to appecit. 


— S. 253 — Oommitaient. 

In refusing to commit to Sessions, the Magis 
irate mnst be satisfied of the untenability of the charge. 
Where the Magistrate who held the enquiry for com- 
mitting a person to Sessions, under the orders of the 
Superior Court, after recording the prosecution evidence, 
discharged the person and where such person had ori- 
ginally formed one of those agiinst whom the report 
in connection with the offence had been made and 
where he was subsequently dropped out of the proceed- 
ings by the senior investigating officer. 

’Held, that the Magistrate had not acted properly in 
refusing in spite of the Superior Court’s order to com- 
mit the accused to Sessions and that it was a case in 
which the Court empowered to try the offence charged 
against the accused should give a definite pronounce- 
ment. There is no necessity compelling a Magistrate to 
convict an accused to Sessions notwithstanding that he 
may consider conviction to be impossible. But the 
Magistrate must be satisfied fully that the prosecution 
will fail in the Sessions Courc. The law will not be 
satisfied if the Magistrate merely doubts portion of the 
prosecution evidence. The discretion vested in the 
Magistrate to discharge an accused charged with an 
offence triable only by Court of Sessions must be exer- 
cised propetly and very carefully. (^Pulhm, A, J, Cl) 
Chheda Khan v. Emperor through H^rihar, 

82 I. O. 53= 11 O.L.J. 664=25 Or. L. J. 1189 = 
A. I. B. 1926 Ondb 167. 


— -S 253 — 'Discbarge’. 

S. 253 suggests that the word “discharge” means 

absolute discharge. (Ashworth, /.) BlLODAR v 
Emperor. 93 1. 0. 145= 13 O. L. J. 490= 

27 Or. L. J. 417 = 3 O. W N, 201= 
A. I. B. 1926 Oudb 194. 


— S. 253— Dteftbatge before evidence. 

Where the Magistrate has held that the case 

against the accused is groundless and bas l^fore hitn 
the report of the police id sup^iort of his view it is not 
neceSsar;^ that he should a’^ih ask thd' complainant to 
hrove his case Which the Maj^stfutfe h^s disbelieved even 
bblprfe he examines the eohiplaihant and his Witftfesses 


5 C, yt, N. 106. Ref. 




arid bdihlih. //.) 

«, i^'or; e. 
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OR. R. qODE (1898). 

— S. 253— Examination of accused. 

Whete tije (Vlagistrate does not examine each 

accused sepaia^ely, but records their statements collec- 
tively it: is an illegality which vitiates the proceedings. 
(JShadi Lai, C, J,) Mt. GhaSITI v, KING-E^TPEPOR. 
93 I. C. 72- 6 Lah. 654=^27 Or. L. J. 408 = 

27 F. L. R. 85 = A. L B. 1928 Lah. ^35. 
—Where i he mandatory provision of S. 342 has 
been fully complied with, it is aot absolutely compul 
sory for the Magistrate in a warrant case to examine 
the accused before he framed a charge, provided he does 
so before the prosecution has been closed. Any such 
failure to examine is only an irregularity curable by 
S. 537. {Findlay 0. /. C.') DEOJI v, KING-EmPEROR . 
95 I.C. 606 = 27 Cr. L.J*. 830 = A.I.R. 1926 Nag- 459. 
— S. 253— Examination of witnesses. 

There no warrant for saying that Magistrate 

is bound to examine all witnesses that iray be offered 
or available before taking action under S. 253. That 
depends entirely upon circumstances of each case for 
which no general rules can be laid down. (1911) 1 M. 
W, N. 149 and A. I. R. 1926 All. 461, Foil. {Waller 
and Pandalai, //.) KaSINATH PiLLAI v, SHANMU- 
GPIAM PILLAI. 121 1. C. 619 = 52 Mad. 987 = 

30 M. L. W. 273= 1929 M. W. N. 575= 
1929 Cr.C. 333= 2 M. Cr. C. 215 = 31 Cr. L. J. 276 = 
A. I. R. 1929 Mad. 764 = 67 M- L. J. 490. 
— S. 263— Groundless case. 

——Where the Magistrate has held that the case 
against the accused is groundless and has before him 
the report of the police in support of his view it is not 
nece.ssary that he should again ask the complainant to 
prove his case which the Magistrate has disbelieved 
even before he examines the complainant and his witness- 
es. 5 C. W. NT. 106, Ref. {Sukrawardy and Costello 
//.) FAZLAR RAHMAN V, EMPEROR. 

126 I. C. 563 = 31 Or. L. J. 1056= 
1930 Or. O. 859 = A. I. R. 1930 Ogl. 515. 
— S. 253— Groundless evidence. 

— Groundless evidence means such evidence that no 

conviction could be rested on it. It does pot mean that 
the evidence disploses no offence whatsoever. {Waller 
and Pandaloi, JJ ) KaSINATH PiLLAI v, SHANMU- 
GHAM Pillai. 52 Mad. 987=30 M, L. W. 273 = 
1929 M. W, N. 575 = 1929 Cr. 0. 333= 
2 M Or. 0. 215 = 121 1. O. 619 = 
31 Or. L. J. 275 = A. I, R. 1929 Mad. 754= 
67 M. Ii. J. 490. 

^S. 263— Joint trial. 

^There is no provision in the Cr. P. Code re- 
quiring a separate inquiry in respect of each accused 
person. The provision contained in S. 233 relates to 
separate trials only. H^nce no question of an illegal 
joint trial arises when the accused persons are discharged 
under S. 253. 9 N. L. R. 42, Rel. on ; 4 K. L. R. 7l 
and 13 N. L. R. 35, Dist. {Mohiuddin, A. J. Cl) 
Manbodh Singh 7/. JhabbaOlal. II 5 I. 0. 164 =; 

30 Cr. L. J, 404= 1929 Or. C. 281 = 
12 A, I. Or. B. 368= A. I. R. 1929 Wag. 237. 
— S. 263— Wo case. 

—To say that no case is made out is not tanta- 
mount to saying that the charge is groundless. 
{Wallace, /,) MaHMED SHERXEF z/. ABDUb K4RIM. 
61 Mad. 185 = 1 M. Or. C. 87= 105 1. 0. 819 ^5= 

28 Cr. L. J. 998= 1927 M. W. W- 845 = 
39 M, Ii. T. 488-= 26 M. I^. W. 683= 

A. I. R. 1828 lyiad. 129 Ii- J. 787. 

— S. 283— Frima.f aide case. 

a ^^omploiint pHm facie discloses an 
cannot hold the charge groundless. 


CR. P. CODE (1898L S. 253— $tate of discliarge. 

The mere fact that the matter is one of rendition of 
occounts and must be referred to the civil Court is 
obviously insufficient to justify an order of discharge 
under S. 253 (2) in a case of alleged breach of trust, Tp 
say that no case has been made out is not tantamoiiut 
to saying the charge is ‘groundless.’ Where a complaint 
pnma facie discloses an offence, a Magistrate capnot 
hold the charge tp be groundless unless he knows what 
is the sort of evidence that is going to be adduced to 
prove it ; and he can only judicially corpe to such a 
conclusion when he has at least ascertained from the 
complainant what is the nature of the evidence his wit- 
nesses are going to give. A. I. R. 1928 Mad. 129, Foil. 
{Tekckand, /.) MEHTAB v. NATHU. 

1930 Or. O. 630 = 123 1, C. 275=31 Or. E. J. 481 = 
31 F. E. R. 204= A I. R. 1930 Lab. 461, 
— S. 263— Setting aside discharge, 

—An order of discharge should only be set aside 

very sparingly and only when it can be said either to be 
perverse or prima facie incorrect and there is a sugges- 
tion that any further evidence might bp forthcoming. 
{Young, /.) MOHAMMAD HUSAIN v. MT, NANHI. 

62 A. 257 = 1930 Or. 0. 369 = 126 I. C. 253 = 
31 Or. L. J. 995= 1930 A. E. J 621 = 
A. I. B. 1930 AU.. 287. 
— S, 263— Stage of discharge. 

" " ’A Magistrate can discharge an accused at any 

stage before recording any evidence or in the course of 
recording evidence if he is of opinion th^^t the cjiarge is 
groundless. 34 I. C. 305 and 10 Ca}. 67, Ref.; A. I. R. 
1928 Mad. 129, Dist, {Sukrc^wardy and Costello^ JJf) 
Fazlar Rahman Emperor, 1930 Or. C. 88®?^ 
126E0. 663=31 Or.L.J. 1056 = A.EB. 193Q 8;6. 

Where a Magistrate discharges thp accused 

out allowing the complainant to adduce all his eyiiiieince, 
it cannot be sgid that there is a full and complete inquiry 
in the case, and the order of the District Magistrate 
directing full inquiry should not be interfered with- 
S, 253 no doubt gives a, Magistrate power tp discharge 
before entire case is complete and such qrder is legal, 
but when the inquiry has beep incomplete the District 
Magistrate acts with equal legality in directing further 
inquiry. {Broadway, /.) HAKXTVf SlNG]tI ?/, Lal 
Singh. 121 E C, 289 = 31 Cp 238 = 

1930 Or, 0. 166= A. I, R. l^SQ Ipp. 
— r-Failure to examine complainant before discharg- 
ing accused is an error of law. Magistrate’s personal 
knowledge that the complainant^s witnesses were 
untrustworthy is no adequate reason for discharging the 
accused. {Suhrwwardy and Crrakaniy JJ,) MUKUNpA 
PaTRE V, PURUSHOTTAM SHAH. 61 0. L. J. 44- 
120 E 0. 458 = 1929 Or. 0. 96 = 
31 Or. E. J. 128= A. I. B, 1929 Oal 479. 
— — ^It would not be a proper exercise of the discretion 
vested in the Magistrate under S, 253 to discharge an 
accused merely on a statement by a prosecution witness 
of a prior admission by the complainant that tho oa?e 
was a false one. It is better in such a case to hear the 
whole eytdtence and aftser that to come ,to whatever 
conclusion it is’ ' consideted * propea: {Obiter). {Dalip 
Singh, /,) RaM.EUBHaya v, Jagannath. 

.117 E^ a. 883=38 F;E. 881= 
SO Or. E. J, 854 = 1929 Or. a 181= 
A,EB.1929I«ah.623. 

n-A Magistrate., can discharge an accused,, even 

where,^ proce^ against him ia issued before recording all 
evidence produced by complainant if fee is satisfied aft^r 
con^dering the restih of police enquiry and evidence 
already recorded < thsat tlsae* charge ia groandlhes. 
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CR. P. CODE (1898), S. 253— State of discliarge. 

27 Or. L. J. 641 = 93 1. C. 1037 = 
A. I. B. 1926 All. 461. 

- - Under section 253 (2) a Magistrate can discharge 
an accused even before the date fixed for hearing if the 
Magistrate is satisfied from the record that the accused 
cannot possibly be convicted of the offence. {^Kulwant 
Sahay, /.) W. J. WATSON v. P. H. METCALFE. 

81 1. 0. 184=25 Or. L. J. 696 = 
A. I.B. 1926 Pat. 154. 

— S. 254— Applicability. 

■ sections apply to proceedings under S.lVJ 
of the Code^ 

There is no reason why Ss. 254 and 255 should not be 
applied to an enquiry under S. 117, except in so far as 
framing of a charge and the reading of it to the accused 
is concerned ; in other words, at any stage ot the pro- 
secution the Magistrate, if he is prima facie satisfied that 
there is a case against the accused, may interrupt the 
proceedings for the purpose of asking the accused 
whether he pleads guilty or whether he has any defence 
to make. When the stage is reached for asking the 
accused whether he wishes to plead guilty or to defend, 
the accused must be allowed an opportunity of cross- 
examining any witnesses whom he desires to cross- 
examine. (^Boys, J.) TiRLOK v. EMPEROR. 

25 A. L. J. 749= 8 A. I. Or. R. 183 = 

8 L. R. A. Or. 122=28 Or. L. J. 792= ! 

104 I. 0. 232 = A. I. R. 1927 AU. 660. 
— S. 254— Commitment. 

Due to S. 104, Presidency Towns Insolvency Act 

as amended, read with S. 254 of the Code, commitment 
of an accused for trial to the High Court Sessions for 
an offence under S. 103, Presidency Towns Insolvency 
Act, is illegal because the case under that section is a 
warrant case and the maximum punishment for the 
offence Is only two years’ imprisonment. 24 Cal. 429 ; 
(1906) A. W. N. 28 and 41 All. 454, Ref. {Buckland, 
/.) Emperor v. Girish Chandra Kundu. 

120 I. 0. 813= 1929 Or. O. 621 =66 Oal. 786= 
31 Or. L. J. 184= A. I. R. 1929 OaJ. 777. 
— S. 254— Framing of charge. 

—^^Bowers. 

Where the complaint purported to be under Ss. 193 
and 211, Indian Penal Code, but the Magistrate, after 
hearing the evidence, framed the charge of defamation, 
under S. 500, Indian Penal Code, and convicted the 
accused under that section, 

ffeld^ it is quite sufficient that the complainant shall 
state the true facts in his own language, and it is for the 
Magistrate to apply the law to those facts. If, in the 
opinion of the Magistrate, the offence disclosed fell 
under S. 500, Penal Code, the Magistrate was at liberty 
to proceed and frame a charge under that section, 
provided the complainant satisfied the conditions of 
S. 198 of the Cr. P. Code whatever may have been the 
section of the Penal Code recited in the comi^aint. 
10 AU. 39 ; 27 Mad. 61 •, 29 Cal. 415, Dist. 23 P. R. 
(Cr.) 1895, Foil. {Le Rossi gnol and Fforde^ //.) MT. 
Naurati V, Emperor. 95 1. 0. 305=6 Lah. 376= 
26 P. L. R. 552= 27 Or. L.J. 769= 
A. 1. R 1925 Lah. 631. 
— S. 254— Jttdgmetit after charge. 

defence esfidence unsadUfactory^ judgment 
^edstot necessanly be one of conmction. 

Although in a warrant case a Magistrate has in the 
'first instance thought fit to frame' a charge against an 
accused person, it is not incumbent on him to convict 
the^ accused merely because the latter has fauJed to 
adduce, sajtisfactory rebutting evidence. It is his duty 
when hepw^cedds to Judgmehti to carefully conader aH 
thii^evidlihcfi^a^uGdd' in Sfie chse '' aildlehe probabilities 


CR. P. CODE (1898), S. 256 -Adjournment. 

and surrounding circumstances : and if at the time of 
giving judgment, he comes to th e conclusion that the 
guilt of the accused has not been satisfactorily establish- 
ed, he is bound to acquit him although he may have 
framed a charge against him in the first instance. 
\Wadegaonkar, DaMODAR zf, JUJHAR SiNGH. 

26 Or. L. J. 1348 = 23 3SI. Ii. R. 99 = 89 I. 0. 388 = 

A. I.R. 1926 Nag. 116. 

— S. 254— Procedure. 

— " In a warrant case it is imperative on the 

Magistrate to draw up a formal charge against the 
accused in manner indicated in S. 254 and to comply 
strictly with the provisions of S. 342. (C. C, Ghose and 
Duval, //.) Mahomed Rafique v. Emperor. 

43 0. L. J. 100 = 27 Or. L. J. 406 = 93 I. O 70 = 
A. I. R. 1926 Cal. 637. 

— S. 254— Warrant case. 

'•' A ltering section to convict without framing 

charge-^! f proper. 

When once trial has begun according to the previ- 
sions relating to warrant cases, it is not open to the 
Magistrate to alter the section and to convict the accus- 
ed without framing a charge. {Kendall, /.) GOBIND v. 
Emperor. 8 L.R.A. Or. 29=28 Or. L.J. 227 = 
99 I. 0. 1027 = 7 A. I. Or. R. 202 = 

I A. I. R. 1927 All. 270. 

— S. 255 — Kidnapping. 

•'Charge to be clearly explained. 

When a question whether there was kidnapping 
either with or vvithout persuasion, and a question as to 
how long the kidnapping has continued, and to whether 
at some stage a fresh kidnapoing has been carried out, 
and whether there was a privious conspiracy or conduct 
amounting to abetment, or whether, there was no 
kidnapping or share in the kidnapping at all but 
merely a confidence trick undertaken to cheat a person 
is more than ever the duty of the Judge even though 
counsel may be engaged to clear the ground and to be 
quite sure that each accused or his counsel clearly 
understand what case they have to meet. {Walsh, /.) 
JODHA Singh v. Emperor. 81 1. C. 80= 

25 Or. L. J. 692= 4 L.R. A. Cr. 83= 
A. I. R. 1923 All. 286. 
— S. 269— Adjournment, ^ 

-r-Re fusing adjournment so that the accused may 

cross-exainine the prosecution witness^ vitiated trial. 

It would depend upon the facts of each case whether 
the contravention of S. 256 amounts to an irregularity 
of procedure or to an illegality vitiating the trial. On 
the very day the charge was framed, the Magistrate 
called upon the accused to state whether he wished to 
cross-exAmine any of the prosecution witnej5ses. The 
accused applied for time but the Magistrate refused tp 
allow time for the reason that it was his usual practice 
to pat the question forthwith. 

Held^ that the Magistrate’s reason was not adequate 
and that he committed an illegality vitiating trial J 
A. I*, k. J926 Bom, 226, Ref. {Mirza and Patkar, //.) 
Emperor v. Lakshman ramshei'. 63 Bom. 678= 
31 Bom. I..R. 593=1929 Or. 0. 130= 
121 1. 0. 688=31 Or. L. J. 309^ 
A. 1. R. 1929 Bom. 309. 

— Where prosecution witnesses have pome from a 

Native State and it would have been difficult to secure 
their attendance again, 

Held, that it is an expellent. te^ason for asking the 
accused forthwith whether thejr wish to dross-examine 
any of them. /.) KORA>. •' 

27 Or. !•. J/ 720 = 94 1.O. 912^ 
AiX.R. 1^ liaH. 434. 
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)CB. !P. CODE (1898), S. 256 — Adjonminent. 

The words inserted by the amendments indicate 

■the intention of the Legislature that sufficient time 
should be given to an accused to consider whether he 
wishes to cross-examine any of the mosecution witness- 
■es after the framing of the charge, and it is only in 
special cases that the Magistrate can require him to 
•state forthwith 4f he so wishes, {/wa/a Prasad and 
Macpherson, //.) RaMCHANDRA MODAK v. 

Emperor. 6 Pat. 110=7 P. L. T. 304= 

*27 Or. Ii.J. 499 = 93 I.O. 963= A.I.R. 1926 Pat. 214. 
— S. 256— Applicability. 

Section 256 is applicable to inquiry into cases 

under S. 110 so far as practicable. A. I. R. 1927 All. 
•660, Foil. {Boys and Youngs //.) ChanDAN v. 
Emperor. 1930 A. L. J. 389= 31 Or. L.J. 627 = 
1930 Or. 0. 442=124 I. 0. 40=52 A 448 = 
A. I. R. 1930 All. 274. 

Whether an accused is tried under Chap. 21 or 

Chap. 22 and whatever form the charge may take, he 
must be called upon to plead, and S. 256, which 
provides for the defence, is applicable to either sort of 
trial. A. I, R. 1926 Bom. 226, Diss. {Jackson^ /.) 
Raju Achari, In re. 50 Mad. 740 = 

24 M. L. W. 649 = 99 I. 0. 44= 
B8 M, L. T. 141 = 28 Or. L.J. 12 = 7 A.I. Or.R. 211 = 
A. I R. 1927 Mad. 78 = 51 M. L. J. 687. 
—Section 256 does not apply before a charge is 
framed. Therefore, the statement of the pleader of the 
defence made before framing of the charge to the effect 
that he no longer required the attendance of the 
prosecution witnesses does not deprive the accused of 
his right to further cross-examine the prosecution 
witnesses after the framing of the chavge under the 
section. {Jwala Prasad and Macpkerson^ JJ*^ 
Ramchandra mo dak V. Emperor. 5 Pat. 110= 

7 P. L.T. 304=27 Or. L,J. 499 « 93 I. 0. 968 = 
A. I. R. 1926 Pat. 214. 
— S. 256— Comparison with S. 257. 

^The scope of S. 256 is with reference to cases in 

which the charge is framed before all the witnesses for 
the prosecution ha ve been examined in chief and the | 
scope of S. 257 refers to a stage when the prosecution 
closes its case after examining all its witnesses, 
ilJallifax A. /. dT.) GaNGADHAR v. BHANGI SaO. 

81 1. 0. 976 = 25 Or. L.J. 1152= 
A.I.R. 1925 Kag. 147. 
— S. 266— Comparison with S. 342. 

—There can be no difference in the meaning 
between the words “called upon to enter upon his de- 
fence” in^ S. 256 and “called on for his defence” in 
8, 344. (1923 Cal. 727, Appr.) The obligation imposed 
by S. 256 on the Magistrate to ask the accused whether 
he wishes to cross-examine the prosecution witness is 
^uite distinct from the obligation imposed by S. 342 to 
question the accused generally for the purposes mention- - 
ed therein, {MacUod^ C. J. and Crumps /.) EmPEROR : 
2 /. NArHU.KABTUROHANnMARWABI. 60 Bom, 42= 
27 Bom. L. R, 105=26 Or. L. J. 690 = 86 I.C. 66= 

, A. I, R. 1926 Bom.3t70. 
— S. 256— Costs of witaesses* 

-The order of Magistrate directing > the complai- 
nant to pay costs to the accused atter clmges have been 
framed for failing to produce prosecution . winiess' for 
re-examination is not warranted by law. (Pfarde^' /.) 
ABDUL Majid v. MehR Chand. W C. 710 
30 Or. li. J, 664=13>A.i.Ox. Rj 95= 
1929 Or, 0. 466 = A. I. B. 1929 Lahi 706. 

— ^The. accused, after the charges were frai»ed,> rfe-' 
.quested to recall the prosecution witnesses for# further 
icross^eicaminafion. The complainant stAibed the 


OR. P. COBB (1898), S. 266 — Non-compUaace. 

witnesses were won over by the accused and thus he was 
unable to produce them in Court but he was willing to 
pay the process-fees for their production. Thereupon 
the Magistrate ordered him to pay the process-fee and 
costs of witnesses and also a certain sum of money to 
be paid to the accused as costs. 

held, that the order directing the complainant to pay 
costs to the accused was quite unjustifiable. {Harrison, 
J.) Faiz Mahomed v. Nabu. 106 1, o. 436= 
29 Cr, L. J. 20=9 A I. Or. R. 295= 
A. I. R. 1928 Lab. 175. 

A Magistrate has no power while passing an 

order on an application under S. 256 to impose a con- 
dition upon the accused to deposit costs for the purpose 
of recalling the prosecution .witnesses for cross-examina- 
tion. {Jwala Prasad and Macpherson, //.) RAM- 
CHANDRA MODAK V. Emperor. 

93 I. 0. 963 = 5 Pat. 110 = 7 P. L. T, 304= 
27 Or. L, J. 499= A. I. R. 1926 Pat. 214. 

■Where an accused seeks to exercise the right of 
cross-examination conferred by .S. 256. Cr.P. Code, he 
cannot legally be required to deposit the expenses. 
8 N.L.R. 65, Foil. {Baker, Offg. J.C.) RaDHAKISHAN 
V. RAmkRISHNa. 81 1. 0. 448=7 N. L. J. 67= 
25 Or. L. J. 912= A. I. R. 1924 Nag. 114. 
— S. 266— Non-compliance. 

The provision that the Accused should be asked 

whether he wishes to cross-examine the prosecution wit 
nesses on a date subsequent to that upon which he is 
called upon to plead to the charge, inserted in S. 256 by 
the amending Act of 1923 by words “at the commence- 
ment of the next heating,” is' obviously intendeh to give 
the accused an interval of time to thmk out the lines of 
his defence before he is called upon to inform the Court 
how he intends to proceed and an omission of ,this new. 
rocedure is an irregularity whicli vitiates the whole trial 
L. L. J. 114, Foil. {Snbhedar, Cl) Girdhari v 
Emperor. . 3l Or. L. J, 705=4930 Or. 0. 831= 
124 I. 0. 619 = A. i. R. 1930 Nag. 256 
—Where it cannot be said with certainty that the 
, accused, who has not been asked by the Magistrate as 
to whether he wishes to cross-examine the prosecution 
witnesses, has not been prejudiced by reason of non- 
compliance of the provisions of S.,256 and the case, is 
not fit one for retrial, the^ conviction should be set aside. 
(1902) A, W. N, 5*and A. L R. 1927 All. 217, Rel. on. 
{Sen, J.) Ram SUNDar n. Emp^iror^ 

120 I. 0. 208= 10 L, R. A. Or. 161= 

. 31 Or Ji. J. 14^1929 Or. iO. 49.6= 
13 A. I. Cr. R. :15 = A, J. B. 1929 All. 904. 

— S. 256 lays down that the accused shall have the 

right to recall and cross-examine the prosecution witness- 
es after the charge has been framed. The Magistrate 
cannot reject such an application. Failure of the Magis- 
trate to. act in accordance with the express provision kH 
S.' 256 is not a mere j irfegalafity but an illegality. ' 25 
Mad;:61. (P.‘ Q.% Reb on ; A. I JR. 1927 Alb>2l7il Bist. 
A. Iv R. I927^^dj78, Ref, {Sai^lee, JJJCi and Asian, 
A* CBEAGPaL NaRAINJI V. EMPfekOR. 

1181. 0. 200 = 1929?Cr. C. 319 = 
30 Cr. L. jr. 880=A.I.R. 1929 SiM 151. 
-7— ‘—Where the Magistrate had' not eotni^ied with the 
provisions of S. 256, and' th© procedure bad ’resulted in 
a miscarriage of justice, - - n j , » . . 

Heldi^thtA the order ioi> rettigil right., ,A. I. K. 

1926 Lab: 155, i{PiniBdfi^JU €’;) SHRAWAK 

MAHaR V. RaJESHWAR KHilNDiGPiANT PAGE. . 

lB8iLipj48ff=29 Or. J, 384= 
i . / . . ‘ ' 'I . , V f ht d B. 1928 Nag. 135^ 

emnphying imdh 
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OR. P, CODE (1898), S. 266— ^^^>n-compl^aI]LC^, 

During the prosecution ot an author of a book under 
S. 153-A, I.P.C., the book was proscribed by an order 
of Government under the Cr P. Code (amended 1926), 
S. 99-A, on the ground that the book contained matter 
the publication of which is punishable under S. 153-A, 
I.P.C. The author applied under S. 99-B and his appli- 
cation was dismissed by a Bench of the High Court. 
Thereupon the trial Magistrate without recording any 
defence evidence or allowing further cross examination 
of prosecution witnesses convicted the accused. 

Held^ that the conviction was legal and the judgment 
of the Bench of the High Court was admissible under 
Ss. 11 and 13, Evidence Act. {Dalai, /.) KALI 
Charan Sharma V . Emperor. 

104 1, o. 225 - 8 A, I. Or. B. 204= 

8 L. E. A. Or. 124-25 A. Ii. J. 846= 
28 Cr. L. J. 785= A. I. B. 1927 All. 654. 

^ The provisions in S. 256 are not provision's relat- 

ing to the mode of trial, and it ^\ould be wrong to hold 
’that failure to follow those provirions strictly amounts 
to more than an irregularity in procedure. {Kendall, 
/.) Chhajju z'. Emperor. 99 1. C. 1029= 

49 AU. 316 = 25 A. L. J. 111= 
8 L. B. A. Cr. 37 = 28 Cr. Ii. J. 229 = 
7 A. I. Or. B. 242= A. 1. B. 1927 All. 217. 
— S. 256 — Recall. 

The word “recall” in S. 256 does not mean re 

summon. After the examination and cross-examination 
of the prosecution witnesses, a charge was framed and 
the Magistrate for reasons recorded in writing required 
the accused to state forthwith whether they would cross- 
examine any and what witnesses for prosecution. He 
further said that the counsel would have opportunity of 
cross-examining then or never. 

Held, that the procedure adopted by the Magistrate 
was correct. 8 A. L. J. 707. Rel. on. {Dalai, J.) 
Baqridee V , Emperor. 1930 Or. C. 739= 

125 1.C. 32 = 31 Or. I*. J. 764= A.I.B. 1980 All. 495- 
— S. 266— -j^^cording of reasons. 

— - — Omission to record reasons under S. 256, for ques- 
tioning the accused forthwith after the framing of the 
charge, as to whether he wishes to recall any of the pro- 
secution witnesses for further examination amounts 
to no more than an irregularity in procedure covered by 
S. 537, and would not be a ground for setting aside the 
-conviction unless it has occasioned a failure of justice. 
A. I. R, 1927 All. 217 ; A. I. R. 1926 Lah. 155, Rel. on. 
A. I. R. 1929 Bom, 309, Dist, {Mirza and Broomfield, 
//.) Vishram Narayan DivLi «^. Emperor. 

124 1.0. 810=32 Rom. L. B. 696=1930 Cr. 0, 693 - 
31 Or.Ii. J. 743= A. IR. 1930 Bom. 241. 
— — ^A Magistrate put the accused that question on the 
iame day as he was charged and recorded as reason “the 
accused is undefended.” 

Held, the Magistrate might have considered that as 
"the accused had not engaged -a pleader nor appeared 
(^irous of doing so, it woiild simply be a waste of time 
to defer the que^kto till the next hearing. (Bandalai, /,) 
Janardhanav z'. Emperor. 1930 M:W N. 985 = 
1930 Cr.O.:1193»5= A. L B; 1930 Mad. 977. 
— rrrr-T lftde^mcy ‘, railhr IkaM \ recording the reasons 

It is not so much the recording of the reasons - as -the 
ladequacy thereof which should count In the determina- 
tion of the question if the provisions - of S. 256 have 
.Biee^ c^mpli^ with, Xfjuo good reasons are fortbcom- 
recording them Writing by the Magistrate 
would neteavethe trial from the taint cd an incurable 
ifllt^nesults Jn fprCjudiee to the accused. The 
had to go out for urgent 
. work piio^GutiOn witnesses' had* 'leave the 

place o£»t»tal'-imiD!ediate^T^ fori^iSgi 


OB. P. OODR (1898), S. 266—“ Remaining witnesl 
ses 

up a case on Sunday and rushing through the trial with- 
out giving the accused proper opportunity to defend 
himself. {Subhedar, A.J.C.) GirdHARI v, EmpeROR. 
124 1. 0. 619 = 31 Cr. L. J. 705=1930 Or. 0. 831= 
A. L B. 1930 Nag. 255* 
———Even on the date the charge is .framed it is per- 
missible for a Magistrate to call upon the accused to 
state whether they wish to cross examine any of the 
prosecution witnesses, but if he adopts such procedure 
he has to record his reasons in writing. And as this 
procedure is exceptional there must be some special 
reason for a Magistrate to adopt it. 39 Mad. 503 ; 16 
Cr. L. J. 786 ; 2 Bom. L. R. 542, Rel. on. {Mirza 
and Batkar, JJ.) EMPEROR v. LaKSHMAN RaM- 
SHET. 53 Bom. 578= 31 Bom. Ii. B. 693= 

121 1. 0. 588 = 31 Or. L. J. 309= 
1929 Or. 0. 130 = A. I. B. 1929 Bom. 309. 

If the pleader appearing for the accused is 

asked whether he wishes to cross-examtm the witnesses, the 
Magistrate should give adequate reasons. 

Under S. 256 read with S. 72 of the amendment of 
1923 where the accused is represented by a vakil from 
the oqtset, he may generally be asked if he wishes to 
cross-examine forthwith, for the simple reason that the 
accused will not be prejudiced and it is convenient to 
arrange a date for the subsequent attendance of the 
prosecution witnesses before they disperse. If, how- 
ever, he is asked forthwith, with a view to recalling 
the witness fdrthwith fuller reasons will be required. 
If an accused is not represented by a vakil, reason must 
be shown for not postponing the question to the next 
hearing by which time he can have consulted a vakil and 
the omission to give reasons is an irregularity not 
curable under S. 537. A. I. R. 1926 Lah. 155, Diss. ; 
25 Mad. 6l (P, C.), Rel. on. {Jackson, Jf) RajU 
ACHARI, In re. 60 Mad. 740= 24 M. L. W. 649 = 
99 I. 0. 44=38 M. L. T. 141 = 28 Cr. L. J 12= 
7 A. I. Or. B. 211= A. I. E. 1927 Mad. 78= 
51 M. L. J. 687. 

— ^The provision contained in S. 256 is not man- 

datory, but merely directory and the irregularity can 
be cured under S. 537, provided that therahas been no 
consequent failure of justice and where it is clear that 
the omission to record the reasons has not caused any 
prejudice to the accused, the trial is not illegal. {Shade 
lal, C./.) Mt, Ghasiti v, Kikg-Emperor. 

6 Lah. 564=27 Or. L. J. 408 = 27 P, L. B. 85 = 
93 I. 0. 72= A. I. B. 1926 Lah. 165. 
Though S. 537 of the Code could in no circum- 
stances be applied to a case where a Magistrate has in- 
fringed the provisions of S. 256, yet the accused must 
be held to have been prejudiced if tlm Magistrate, with- 
out assigning any reason for departing from the normal! 
procedure has not allowed him the privilege to w^hich 
he was entitled under S. 256. {Campbell, /.) Phxj- 
man Singh v. Crown. 7 l. L. J. 114= 

26 Or. L. J. 1158 = 26 P. L. B. 460 = 
88 I. G. 518 = A. I. B, 1926 Lah; 3B9. 
— S. 268— ^“Bemalning witnesses,” 

'Remaining witMcssss” may not be present when 

• application is made for their examination, but opplieant 
cannot insist on an adjournment for their examination. 

A Magistrate held an enquiry and committed the ac- 
cused to the Sessions on a charge ^of bigamy; Owing 
to the amendment of the Cr. P. Code, the ' offence of 
bigamy ceased.to be eesteluslvoly by the Court of 

Sessions, and the -caSe the trying 

Magistrate for disposal. - fTho .ptossaution witnesses, 
who. had been eacamined iajjdiOTOs-mcaneinedy wbm - then 
r>iie-oaHed hitd)eras«Ken:aii 9 Md agkin., 
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OR. P. CODE (1898), S. 266—“ Rem^-iniag witnes* 
ses ’* 

then asked tnat the evidence of seven prosecution wit- 
nesses might be taken. The witnesses w^ere not present 
but some of the witnesj>e3 had, as a matter of fact, been 
summoned but had not attended. With regard to 
others an application for witness summonses had been 
granted. 

Held^ that the witnesses were remaining witnesses. 
But the complainant had no right to insist on the exa 
mination of witnesses for whose evidence a postpone- 
ment would have been necessaiy. (^Kennedy ^ /. C. a/nd 
Aston, AJ.C.) ALI SHER v, MIR MAHOMEB. 

87 I. 0. 110 = 26 Or. L. J. 958 = 
A. L R. 1926 Sind 316. 

— S. 256— Right of accused. 

Even if a warrant case is tried summarily, the 

provisions of S. 256 apply and after the prosecution 
case is closed, the accused is entitled to have further 
time for producing his evidence. {Fercival, /. C., 
and Rupchand, A,/,C.) ShiDU Zf. EMPEROR. 

1241. 0. 370 = 31 Or. L. J. 683 = 24 S, L. R 336= 
1930 Or. 0. 629 = A. I. R. 1930 Sind 146. 
— S. 266— Right of cross-examination. 

In a warrant case until the stage provided for in 

S. 256 is reached the accused has no right to cross- 
examine and consequently the evidence of a witness 
given before framing of the charge is not admissible 
under S. 33. 8 C. W. N. 388, Ref. {Cuming and 
Lort Williams, //.) EmPEROR «/. C. A. MATHEWS. 

126 I. 0. 281 = 31 Or. L. J. 809 = 
1929.Cr. 0. 669= A. I. R. 1929 Oal. 822. 

F ailure to cross exafni/u one of the witnesses who 

had been present, by the accused, does not vitiate the trial. 

The accused themselves put in their list of the prose- 
cution witnesses whom they wished to cross-examine 
again after the charge was framed but eventually they 
did not examine S, one of such witnesses. At one of 
the hearings was present in the Court and was exa- 
mined in another case between the same parties but no 
steps were taken to cross-examine him. Further the 
accused did not protest against the examination of de- 
fence witnesses w’hen it was begun. 

Held, that it could be inferred from these circum- 
stances that the accused dispensed with the cross-exa- 
mination of 5 and that the trial was not vitiated by 
reason of the failure to give the accused an opportunity 
to cross-examine .S' after the charge was framed. 
{Reilly, /.) PUBLIC PROSECUTOR, MADRAS v. 
Chockalinga Ambalam. 62 Mad. 356= 

29 M. L. W. 108 = 1929 M. W. N. 60 = 
2 M. Or. 0. 1=118 I. C. 274= 30 Or. L. J. 908= 
A. I. R. 1929 Mad. 201 = 66 M. L. J. 216. 

"A person proceeded against under S. 110 has no 

right to further cross-examine the prosecution witnesses 
under S..256. 1 P. R, 1916 Cr, ; 35 Cal. 243, Foil. 
{Shadi Lai, C. /.) Bl JA v. EMPEROR. 

99 1. 0. 1039 = 8 Iiah. 266= 28 P, L. B. 438 = 
28 Or. L. j:. 239 = A. 1. R. 1927 Lah. 470. 

—The provisions of S. 256 are imperative and the 

accused has a right to be given an opportunity of fur- 
ther cross-examining the prosecution witnesses, if he so 
desires. 11 P. R. 1914 (Cr.). Foil. ; 26 I. C. 309, not 
Foil. {Abdul Qadir, /.) MAHAN SiNGH v. Em- 
PEROR. 72 1. C. 371 = 24 Or, lu J, 371= 

9 P. W. B. Or. 1923= A. I. B. 1924 216. 

——Even before charge is framed an acc^s^d is ep- 
titjqd to cross-exatninp the witnesses for the prqse^utipn. 
Refusal to. allpw such gross-exaipinatioii ia in contraven- 
tion of the law and is it|a^l, li^HlAH 

CHBm. Lfp re. ?1 l, Q. 44=19 

26 Or. L. J, 666= A. L ^.1924 ftfeC 

Cr. D.— 34 


OB. P. CODE (1898) , S. 257 — Cost of expanses. 

~S. 266— Bight of defence. 

-Where the cross-examination took place under 

directions of the Sessions Judge and the accused had 
previously declared that he had no witnesses for the de- 
fence. held, the accused had no right to produce his 
defence. ( Dalai, /.) MUSTAQ HUSAIN v. EmPEROR. 

6 L. B. A. Or. 92= A. I. B. 1924 All. 673. 
— S. 267— Adjournment. 

‘Where the accused informed the Court that the 

witness summoned by him was ill and asked for a post- 
ponement in order to enable him to produce the wit- 
ness. 

Held, the application should not have been refused 
on the ground that the petitioner had not produced a 
medical certificate to show that the witness was actually 
ill. {Newbetdd and Suhrawardy. JJ,') MiHIR LaL 
ROY V. Emperor. 72 I. 0. 370 = 24 Cr. L. J. 370 = 

A. I. R, 1924 Oal. 534. 
— S. 257 — Application for process. 

S. 257 allows an accused to summon witnesses 

for the purpose of cross-examination, but it does not 
mean that the accused must necessarily state in his appli- 
cation for process whether he wants the witnesses for 
examination or for cross-examination. It is for the 
Magistrate to enqu^e into the accused’s purpose if he 
thinks the application may be vexatious, and, therefore, 
where the Magistrate has issued the process, he is not 
justified in refusing to allow the witnesses to be dealt 
with for the purpose for which the accused wanted them 
to be summoned. {Wallace, /.) KaiLE LaKSH- 
MAYYA V. King-Emperor. 24 M. L. W. 761= 

99 I. 0. 64 = 7 A. I. Or. B. 196=28 Or. L. J. 32= 
A.I.B. 1927 Mad. 129. 
— S. 267— Attendance of witness. 

‘Where an order has been made for the issue of 

summons on the accused’s witnesses that order should 
be carried out, but if through some mistake or other the 
order is not carried out, the accused has good ground 
for complaint that he had not been afforded an oppor- 
tunity to produce his witnesses before the Court. ( C. 
C. Ghose and Duval, //.) UPENDRA NaTH JaNA v. 
JOGENDRA Nath MaNa. 27 Or. L. J. 841 = 

95 I. 0. 761= A. I, B. 1926 Oal. 1088. 

As a general proposition it should be considered 

that once a Magistrate has given orders that a certain 
witness should be called, he should take such steps as 
may be necessary and possible to enforce his attendance 
but it cannot be suggested that in no case it is possible 
for the Magistrate, if he comes to the conclusion that 
the attendance of the witness is not really necessary, to 
dispense, with that person’s attendance. {Bucknill J.) 
RamsakaL Rai V. Emperor. . 26 Cr. L. J. 1627 = 
90 I. O. 923=A. I. B. 1926 Eat. 189. 
— S. 267— Cost of expenses. 

~ H n warrant cases the cost of causing the 

attendance of witnesses ii usitally home by the Crown. 

While the Court is fully justified in declining to 
accede to request which would amount to an abuse of 
process of the Court, it should at the same tiilie'be care- 
ful not to do any act which might hamper the accused 
in Ms defence. In a trial of an Accused' under S. 500, 

^ after charges- had been framed :ag;aiiisbfthto he applied 
to the Court to Issue summonses to 19 witnesses. The 
Ma^strate disallowed the six witnesses and ordered that 
the’ remaining could be summoned provided he paid the 
necessary process fees and expenses., 

Held, that the orde^^dwraotin^he deposit of expenses 
was not right because in warraiiit. cases the usual, rule is 
that the costs of camping ;the«;attendanoe of jam aiot^ed 
pereon’s-wM^esses aiertimlly feome by the)Ci*owu^n<ch 
4oa,dequaeegseasiau^ha<|\he^ ^assigned don depSftuim 
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OR. P. COPE (1898), S. 257-~Cost of escpenses. 

from the usual rule in this - case. {Broadway > /.) 
Habib v, Mehdi Hussain. 1081. 0. 907= 

10 A. I. Or. B, 87=29 Or- Ii. J. 459 (Lah.). 
— S. 257— Costs of Witnesses. 

' - "Althoughi under Sub-Cl. 2, S. 257, a Magistrate 

may, before summoning any witness on the application 
of the accused require that his reasonable expenses be 
deposited in Court, still where the witnesses have in 
fact been already summoned at Government expenses 
and are actually present in the Court, the Magistrate is 
not justified in refusing to allow them to be cross-exa- 
mined unless the accused paid their expenses. {Addison, 
y.) Emperor v. Sadhu Singh. 115 1. 0. 76= 
SO Or. L, J. 380 = 1929 Or. 0. 162= 
A. I. R. 1929 Lah. 578. 

1 f couf’t thinks it to be vexatious or meant to 

defeat or delay ends of justice^ it may refuse to summon 
any of the witnesses but it cannot order accused to pay 
for their costs. 

The ordinary procedure in warrant cai-es is that the 
costs of causing the attendance of accused’s necessary 
witnesses is Uvsually borne by CJovernment. The Magis- 
trate has no doubt authority to depart from this usual 
practice, but there should be strong and cogent reasons 
for making the departure. Where the Magistrate finds 
that the accused has given a long list of witnesses to 
defeat or delay the ends of justice, he may decline to 
compell their attendance, under sub-S, (1), but at the 
same time he must be careful not to do any act which 
might hamper the accused in his defence The Court 
should, in a case of this kind, adopt a reasonable course 
which would, -while avoiding any hardship on either 
side, promote the ends of justice. (Shadi Lai, C. /.) 
Saiyod Habib v. Emperor 117 I. 0. 667= 

30 Or. L. J. 814= A. L B. 1929 Lali. 23. 

A Court ordering a party to deposit the travel- 
ling allowance of a witness should state the amount of 
the travelling allowance to be deposited. {fCulwant 
Sahay. /.) GOURI SHANKER v . THE COLLECTOR OF 
MUZAFFERPUR. 87 L 0. 421 = 6 P. L. T. 216= 
3 Pat. I.. E. Or. 127= 26 Or. L. J. 966 = 
A. I. B. 1926 Pat. 663. 

S. 267— Dictating terms. 

— '—Once a summons has been issued and the witness 
is before the Court, even in a summons case the prind- 
ple of S. 257 applies and there is no jurisdiction in the 
Court to dictate to the accused the terms upon which 
the examination of the witness shall be conducted. If 
the accused wishes to put questions in cross examination 
the Maedstrate is bound to allow it. (Mullick, /,) 
Ramesharwar Sahu V. Emperor. 107 I. c. 846 = 
29 Or. L. J. 308 = 10 A. I Or B, 48 = 
A. I. B. 1928 Pat. 253, 

— S. 257— Discretion. 

-A Magistrate has a large discretion und er S. 257. 

When, , however, the accused clearly explains that he 
wanted an adjournmetit becanse his vakil was ill and if 
the witnesses are subsequently present there is no reason 
for not letting them be cross-examined. (Jashson, /,) 
Sadayan Chetti w. Emperor. 124 1. 0. 606= 
1930 Or. 0. 636= A. I. B. 1930 Mad. 632. 
257— Examination on Commission. 

nrhe inconvenience and expense to the State entailed 
by the conveyance of three convicts from Coimbatore to 
Qalic^. was held to be not so serious that application 
for the attendance of these witnesses should be deemed 
to be^aiadfe for the purpose of vexation oh delay or de- 
featSiag^theerwIs justice. Theii examination on com- 
missloni: be an irregularity leading naturally 

to? failureiOf^jtiStio^ thsough accused sent - intdyrogatories 

at ^ the and^^^dgm^ ' //.) 


OR. P. CODE (1898), S. 267— Provisions manda- 
tory. 

ARVALI POKKER In re. 74 I, 0. 952= 

18 M. L. W. 899= 1923 M. W. N. 758 = 
24 Or. Ii. J. 840 = A. I. R. 1924 Mad. 243= 
46 M. L. J. 305. 

— S. 267— Limitation on nnmber- 

The Magistrate has uo right arbitrarily to limit 

the number of witnesses to be produced by an accused 
in his defence, but under S. 257 he can refuse to sum- 
mon a defence witness on the ground rhat the appli- 
cation for summoning is made for the porpose of 
vexation or delay or for defeating the ends of justice. 
{Shadi Lai, C. /.) YUSIF ALI v. EMPEROR. 

931.0. 1039=27 Or.L.J. 643=A.I.R. 1926 LaE. 454. 
—S. 257 — Prosecution witnesses. 

It is doubtful whether under the Code, it is the 

duty of the complainant to pay the expenses of his wit- 
nesses over again for further cross-examination. 

The language of S. 257, seems to imply that it is the 
accused who applies for re-calling of prosecution witness- 
es for cross-examination and it is he w^ho should pay 
the expenses an d not the complainant. {Harrison, Jf) 
Taiz Mahomed v. Nabu. 106 I. 0, 436= 

29 Or. L. J. 20 = 9 A. I. Or. R. 295= 
A. 1. R. 1928 Lab. 175. 

Where the case was closed without granting ad 

journment to accused to cross-examine prosecution wit- 
nesses through his pleader, the order was set aside 
subject to accused paying the expenses: 37 Cal. 236 and 
43 Mad. 411, Ref. {JCinkhede, A.J.C.) JaiRaM 
KUNBI V. EMPEROR . 101 I. 0. 467= 

8 A. I. Or. R. 66 = 28 Or. L. J.425= 

A. 1. R. 1927 Nag. 240. 

Where a witness for the prosecution is examined 

and cross-examined before charge and leaves for Eng- 
land, and after charge the accused requires him to be 
cross-examined under S. 257, the Magistrate may act 
under the provisions of S. 33, Evidence Act. {Maung 
Ba, /.) NGA BAON v. KING-EMPEROR. 

104 1. 0. 637= 6 Bur. L. J. 114= 

9 A. I. Or. R. 33 = 28 Or. L. J. 861= 

A. I. R. 1927 Rang. 248. 

-^The accused, even after he has entered upon his 

defence, is entitled to have the prosecution witnesses 
summoned for cross-examination, unless the Magistrate 
considers that Such application should be refused on the 
ground that it was made for the purpose of vexation or 
delay or for' defeating the ends of Justice. If the Magis- 
trate does so consider, the section is imperative that such 
ground shall be recorded by him in writing. A failure 
to comply with this provision of law is an illegality 
which vitlatses the trial. {NewboulA and B. B. Ghose, 
//.) MANOMOHAN Daslidarz/ Bankim Behari 
ChOWDHURY. 84 1. 0. 864 = 51 Cal. 1044 = 

26 Or: L. J. 384= A. I. B. 1925 Oal. 411. 
— ; The accused are entitled to cross examine pro- 

secution' ^tne^es called to the Court under S. 257. The 
seetioh itself ' however gives the Ma^strate certain 
powers to refuse an application for the summbning of 
witnesses under S. 257 whether it is the case of a 
witness who is desired to be called for the defence or 
whether it is desired only to cross-examine. The mere 
fact that siii accused’s lawyers declined to cross-examine 
such witnesses or the mere fact that such witnesses were 
ndt’crbssJexamined does not compel Court to ' summon 
theiri. i^Bucknill and Macpherson, JJ.) A JO MlAN 
V. emperor. 92 1. 0. 865=27 Or. L. J. 353= 

6 E. L. T. 626= A. I. B. 1926 Fa*. 696. 
— . 257— Frovlsions maudatory. 

~^ ‘*^’ ^ '" P rozdsions dre fhandatory and no discretion is 
teft to'^ Magisi^atet " ' 
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OR. P. CODE (1898), S. 257— Provisions manda- 
tory. 

The provisions laid down by S. 257 (2) are mandatory 
and imperative. When an accused person has entered 
upon his defence he ought to be allowed every reasona- 
ble facility in establishing his defence and the Magis- 
trate is bound to issue any process for enforcing the 
attendance of a witness required by the accused person, 
unless the Magistrate is convinced that the accused 
wants that witness not in the interest of justice but for 
purpose of vexation and delay or for defeating the ends 
of justice. Where the Magistrate does not record in 
writing the grounds on which the application should be 
refused, the trial is vitiated. The omission to comply 
with the provisions is an illegality and not a mere 
irregularity and the defect cannot be cured by S. 537. 

But it is competent for the appellate Court to direct 
the trial Court to comply with the provisions of law as 
contained is S. 257, where the same has not been done 
with microscopic exactness; and where the lacuna con- 
tained in the procedure of the trial Court is removed the 
applicant ought not to have any cause of grievance. 
iSen, /.) PaRBHU v. EmPEROR. 120 I. 0. 123 = 
11 L. B. A. Or. 11 = 30 Ox. L. J. 1156= 
1930 A. L. J. 226= 13 A. I. Or. R. 117= 
1929 Or. O. 642= A, I. R. 1929 All. 914. 

S. 257 is neither imperative nor exhaustive. 

{Odgers and Wallace^ //.) M. P. NaRAYANA MENON, 
In re. 77 I. 0. 481 = 26 Or. L. J. 401 = 

A. I. R. 1925 Mad. 106. 
- 7 — The provision that the Magistrate shall, save in 
exceptional circumstances, issue process on the defence 
witnesses is mandatory. The exception arises when the 
Magistrate considers that the application of the 
accused should be refused on special ground which must 
be recorded in writing. The inability or even refusal to 
pay the costs of the witnesses would not be adequate 
ground in a warrant case. 3 A. 392, 26 B. 412, 31 M. 
131, Ref. (^Macpherson, /.) DeBI SinGH?/. K 1 NG 
Emperor. 741. 0. 863=5 P. L. T.ll2= 

2 Pat. Is. R. Or 73 = 24 Or. L. J, 831= 
A. I. R. 1924 Pat. 142. 
— S. 257— Refusal to examine. 

Where summons was issued to a witness but on 

the application of the complainant the Magistrate 
declined to send for and exmine him together with cer- 
tain other witnesses, as they in his opinion appeared to 
have been included with a view to cause vexation to 
those witnesses themselves. 

Ile/d, that though he should not have acted on the 
representation of the complainant, he was perfectly 
justified, when the matter was brought to his notice that 
certain witnesses were cited only for the purpose of 
causing vexation and delay, in ordering that they should 
not be compelled to appear in his Court. (Devadass^ /.) 
SaMINATBA NAYINAN V. KUPPUSWAMI AYYAR. 

110 1. O. 681= 1 Mad. Or. 0. 149= 
29 Or. U J. 726= A. I. R, 1928 Mad. 662. 
— S. 267— Refusal to summon. 

— Where the accused was prejudiced by the Ma^s- 

trate’s refusal to summon two material witnesses with- 
out recording grounds fior such refusal, in contravention 
of S. 257 the High Court set aside the conviction and 
directed re-hearing of the case. (C. C. Ghase and 
Panton, JJ.) ABDUL JaBBAR v. EMPEROR. 

76 1.0. 1030 = 25 Or.Ij.J. 310 A. 1. R. 1926 Oal, 80. 
— S. 267— Revision. 

* — "If a good case was made Out that the Magistrate’s 

refusal was outside the limits of reasonable discretion, 
the Hi^h Ckmrt should and would it^fere. The fad: 
that it might perhaps have been posssibe from a 
examination ofthosd witness^ tb have extiracte4q^ni«a^ 


OR. P. OODE (1898), S. 269— Adjournment costs. 

them something which might have been of advantage to 
the accused is not sufficient, but it must appear, in fact 
that there was matter to be obtained from the witnesses 
sought to be called for cross-examination which would 
have materially affected the result of the trial. {Puck- 
nill and Macpherson, //.) A JO MlAN v. EMPEROR. 

92 I. 0. 865 = 6 P. Ii. T. 626 = 27 Or. L. J. 363 = 
A. I. R. 1925 Pat. 696. 

■ Where accused or his mukhtear did not apply 

for further process but did not expressly give up witnes- 
ses nor argued the case, the High Court in revision 
ordered further opportunity to be given. {Buckland and 
Cuming, J/.) POhiTHIRAM JOaB v. EMPEROR. 

76 1. 0. 965 = 38 0. E. J. 286 = 25 Or. L. OT 293 = 
A. I. R. 1924 Oal. 196. 
— S. 267— Warrant case treated as summon case. 

In a case tried as a warrant case under S. 323, 

I. P. Code some of the prosecution witnesses were cross- 
examined, accused reserving his right of cross-examining 
the complainant and a charge was framed against the ac- 
cused. At this stage, the Magistrate ordered the case to 
be treated as one under S. 352 I. P. Code that is to say 
as a summons case and the accused were refused permis- 
sion to farther cross examine the prosecution witness. 

Held, the order of the Court was unjustifiable and the 
accused must be allowed to cross-examine all the prose- 
cution witnesses that they may wish to. {Dalip Shigh, 
/.) DRVI DaYAL V. MT. RATAM DEVI. 

29 Or. L. J. 236 = 107 I. 0. 286 = 
A. I. R. 1928 LaJh. 294. 
— S. 258— Absence of complainant. 

A complaint was lodged aginst the accused charg- 
ing him with having shoe-beating the complainant. A 
charge was framed against the accused dhd a date was 
fixed for the complainant to attend with his witnesses for 
cross-examination. The complainant and also his wit- 
nesses failed to attend. On their failure to appear the 
Magistrate passed an order discharging the accused pur- 
porting to act under S. 259, being unaware as to what 
other course he should have adopted. 

Held, that there were two courses open to him, firstly 
to adjourn the case; or secondly, if he felt that there 
were no good grounds for adjourning the case to find the 
accused “not guilty” and acquit him, acting under S. 
258 (1). {Boys, J.) EmPEROR v. NAZIR HUSAIN. 

1930 Or. 0. 1017= A. I. R. 1930 All. 795. 

An order of acquittal in a warrant case can be 

passed only under S. 258 of the Code, that is, on a find- 
ing that the accused is not guilty. The accused can- 
not be acquitted merely because the complainant is 
absent, (pp'azir Hctsan^ A„ J. C.') RAM Baksh v, 
Rai JaIRaM Das. 84 1. O. 3^8 = 27 0. O. 316 = 
26 Or. E. J. 264= A. I. R, 1925 Oudh 306. 
— S. 268- Finding. 

To apply the provisions of S. 258 the Magistrate 

must find the afccased not guilty, {Dedal 7. jc. and 
Emperor z/. Godhan. 841.0.944= 
26 Or. Xi. J. 400 = A. E R. 19i25^0ndli 314. 
—S. ,268— Interpretation. 

^The finding “not guilty” is a techiniqaJ expression 

and net necessarily equivalent to a finding th^t the accus- 
ed did not commit the acts charged. {Boys, /,) EMPE- 
ROR V. Husain. , 18|30 Or. 0. 10fl7 = 

— S. 269— AdjournmwilfejcefltflUh .. . 

After the framing' of* <a charge in a non^ompoun* 
dabl9«waanpant case' the position of the complainant < 4s 
tedneed to that of , a wtinofts, and he Cannot be , oMesed 
to pay Ithsi costs ocoasioftaed bfPihWis 
laiwe: to attend. 
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OB. P. CODE <1898), S. 259-~AdJournmeixt costs. 

iZafar AH, /.) NABI BaKSH e/. KiNG-EMPEROR. 

76 1. 0. 23 = 25 Or. L. J. 87= A. 1. E. 1924 Lali. 627. 
— S. 259— After cbarge. 

——After a charge is framed the provisions of S. 259 
will not apply. {^Dalal, J. C, oftd Neave^ A. /. C.) 
Emperor 5y. Godhan. 841. 0 944= 

26 Or. L. J. 400= A. I. R. 1925 Oudli 314. 
— " Inhere can be no discharge under S. 259 after 
a charge has been framed. (JVazir Hasan, A /. C.) 
Ram Baksh v. Jairam Das. 84 1 0. 328= 

27 0. 0. 316 = 26 Or. L. J. 264= 
A. I. E. 1926 OudE 306. 
— S. 259— Death of complainant. 

In a case of a non-cognizable offence instituted 

upon a complaint, the axiom of actio personalis moritur 
cum persona, in civil law confined to torts, does not 
apply, and the trying Ma^strate has discretion in pro- 
per cases to allow the complaint to continue by a proper 
and fit complaint, if the latter is willing. 20 C. W, N. 
862, Appl. (Marten and Mad gavkar, //.) MahOiMED 
Azam v . Emperor. 28 Bom. L. E. 288= 

27 Or, L. J. 491 = 93 I. O. 891 = 
A. 1. E. 1926 Bom. 178. 
— S. 259— Delay to appear. 

Where a case was fixed at 7 A. M. after the pro- 
secution had been closed and the pleader for complain- 
ant was present but the complainant arrived a little late. 

Held, that the order of Mngistrate dismissing com- 
plaint was revisable. (Krishnan, /.) (Ottavu) Sub- 
BIAH V, INDUHOTI OBIAH. 98 I. 0. 607 = 

27 Or. L. J. 1391= A. I. E, 1927 Mad. 189. 
— S. 259— Fresh complaint. 

—A complaint dismissed under S, 259 can be 
revived on a fresh complaint as it is not an acquittal ; 
28 Mad. 310; 29 Mad. 126 (F. B.) and 28 Cal. 652, 
(F. B.) Foil, Where the original complaint was 
entertained by Magistrate A only because another 
Magistrate D who had the jurisdiction in the place was 
on leave. 

Held, that a subsequent complaint could be taken up 
by Magistrate D, (Baker, J, C,) ASHGaR A LI v. 
AKBAR all 87 I. 0. 928 = 26 Or. L. J. 1040 = 
A. I. E. 1926 Nag. 432. 
— S. 259— Noncompoundahle case. 

In a case under Ss, 421 and 424, Penal Code, 

the complaii?ant died before the date of hearing. The 
Magistrate proceeded with the trial. 

Held, that the offenc^ being non-compoundable. 
though non-cognizable, he was right in the procedure 
he adopted. (MaungBa, /.) U MaunG Gaing z'. U 
PO Sin. 6 Eaug. 664=30 Or. D. J. 346 = 

. 114 L d. 681= A. I. B. 1929 Bang. 14. 
— — Where a person is prosecuted by police for a 
non-compoundable offence the case shouM not be dis- 
missed on the ground of want of prosecution. (JStuart, 
C. /.) Emperor w. Munnu Singh. 

1 1.. 0. 337=104 1, 0. 256 = 28 Or. L. J. 816= 
.,4- 1. R. 1927 Oudh 352. 
—A Magistrate must proceed with the trial of a 
non-compoundable warrant ea4e after the framing of 
the charge and conclude it regardless of the fact whether 
the complainant does or does not attend in a lion-com- 
pOTj^ciable warrant case. (Zafar AH, J.) KaBI 
BaTOh V, Emperor. 76 I. o. 23= 

^ ' 250r.Ii.J.87=A.LE. 1924 Lai. 627. 

—S. 269— Eesumption of trial.: . . .. i 

^Trrt-rr-No doubt a Court must begin * trial de nevo, if, 
after^isclcafging accused under S. 250, > it takes up the 
coafcfxkint again butwhare Court discharged accused 
taider Bi 259# but subsequently proceeded' with the, trial 
•WsStbOttfi takkg swosm "stateineisfe the accused rrot being 


OB. P. OODE (1898), S. 259— Grave case. 

prejudiced the trial was not illegal. (Jackson, /.)• 
Venkatasubba AIYYAR V . Soundararaja AY- 
YANGAR. 1929 M. W. N. 184=2 M. Or. 0. 89 = 
115 I. 0. 64 ^30 Or. L. J. 403= 
12 A. I. Or. E. 371 = A. I, E. 1929 Mad. 260. 
— S. 260 — Condition precedent. 

Before the Magistrate can assume jurisdiction to 

try the accused in a summary form, he has to satisfy 
himself that the property in re.spect of which he is trying 
the accused is less than Rs. 50, in value. (Ross, /.) 
Brij Nandan Panday V. King-Emperor. 

81 1. 0. 33 = 6 P .L. T. 114 = 26 Or . Ii. J. 545 = 
A. I. E. 1922 Pat. 227. 
— S. 260— Contempt of Court. 

The High Court as a Court of Record has juris- 
diction to deal summarily with contempts of Courts. 10* 
Cal. 109 (P.C.) 29 All. 95 (P. C.), Foil. (Broadway, 
Addison and Coldstream, JJ,') HaBIB, In the matter of. 
6 Lab. 628 = 26 P. L. E. 772=26 Or. Ii. J. 1409 = 
89 I. 0. 833= A. I. E. 1926 Lab. 1 (S.B.). 
•j—S. 260— Duty of court. 

It is not right for a Court to minimise an offence 

by shutting its eyes to a graver offence which on the 
facts found by it has been committed, and to refrain 
from charging the accused with that offence, and by 
such abstention to justify itself in trying the case sum- 
marily. (Boys, J.) MEWALAL V. EmPEROR. 

116 1.0. 789 = 51 All. 640 = 1929 A.L.J. 340= 
10 L. E. A. Or. 57=11 A. I. Or. E. 402= 
30 Or. L. J. 686= A. I. E. 1929 AU. 349- 
— S. 260— Erroneous procedure. 

— Where an offence as disclosed was not summari- 
ly triable and the Court adopted the summary procedure 
the High Court can set aside the conviction and remand 
the case for retriah (Cuming, /.) TOPZAL HOSSAIN 
V. HUNT. 1930 Or. 0. llll = 34 0. W. N. 666 = 
128 I. 0. 208= A. I. B. 1930 Oal. 711. 
— S. 260— Excise cases. 

—An offence under S- 60 of the Excise Act being 
punishable with imprisonment for one year cannot be 
tried summarily, »and if it is so tried the proceedings are 
void. (Dalai, J.C.) BHIKHA v. EMPEROR. ' 

86 I. 0. 432=28 0.0. 123 = 26 Or. L. J. 800= 
A. I. E. 1926 Oudb 627- 
— S. 260 —Exhaustive evidence. 

—A summary trial is meant to be a summary trial 
and where owing to the bulk of evidence or the com- 
plication of the matters or owing to the difiScult nature 
of points of issue, it is not possible for the Magistrate 
to keep in his mind without taking exhaustive notes 
the evidence of important facts then even though the 
offence may be technical and be punishable only with a 
slight sentence, the Magistrate ■wdll not be acting pro- 
perly if he applies the summary procedure to .such a 
trial and should he in so important a case apply the 
summary procedure, then the appellate Court or Revi- 
sional Court wfill direct the re-trial of the case in more 
appropriate form. (Kennedy, J. C. and Bobo, A.J,C.y 
Rahimtullah V . Emperor. 

87 1. 0. 914= 19 a L. E. 136 = 26 Or. L- J- 1026 = 
A. I.E. 1925 Sind 284- 

— S 260— Grave case. 

— Summary trial in same case ' may be legal but not 

desirable. 

. It is manifest that a summary trial is int^ded to be 
directed towards offences which are appropriate for such 
form of trial. W^’Mle it he legal to use that pro- 
cedure in a particuar case, it does not follow that it is 
desirable. An offence which may seem very grave 
when regarded only from, the point of view, of the sec-, 
t tAop' uppUc^tde may really be, in the light of its parti- 
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OR. P. CODE (1898), S, 260-arave case. 

cular circamstances, of a trivial nature. On the other 
hand the consequences following upon conviction of 
what is in itself a trivial offence mcy be so grave as to 
render a summary trial unsuitable. In a case under 
S. 411, I. P. Code tried summarily the accused, had 
.already been bound down under S.109, Ci. P. Code, in a 
pexbonal bond with one surety. He was aho a previous 
convict. At the time when the case, tried summaiUy, 
was sent up by the police they knew that they were not 
only making a charge of theft, but that the sentence 
should be very seriously enhanced owing to the previ- 
ous convictions, and they knew that the consequences 
of the accused being under a bond were certain to 
follow. 

that it was clearly a case that required a full 
hearing and record, (Sc?yr and Sen^ //.) EMPEROR v. 
Bashir. 1161. 0. 614-10 L.E A. Cr 73= 

11 A. I. Cr. R. 503 = 30 Or. L J. 605 = 
A. I. R. 1929 AU. 267, 
— S. 260— Joinder of charges. 

Where on a charge under Ss. 147, 323 and 506, 

Penal Code, the Magistrate issued process and tried the 
accused summarily but convicted them only under 
S. 323, 

Beld^ that the proceedings of the Magistrate were 
void as the case fell under S. 530 {q), Cr. P. Code. It 
is mainly the offence, with regard to which process is 
is.sued, for which the accused is tried and it could not 
be said that the accused was not tried under S. 147. 27 
C.W.M. 148, Foil. (^Faivcett and Mirza^ JJ-) Ram 
Sadu V. Emperor. 62 Bom. 264= 

30 Bom. Ii. B. 371 = 10 A. I. Or. B. 191 = 
29 Or. L. J. 492= 109 I. 0. 220 = 
A, 1. B. 1928 Bom. 142. 

— S. 260— Object. 

—There is nothing in the Code which requires a 
Magistrate in a summary case to place upon the record 
the notes of the evidence or a full statement of the 
examination of the accused persons. The whole object 
of entrusting qualified Magistrates to try certain cases 
summarily will be defeated if Courts in revision lay 
down rules of procedure for the hearing of summary 
case.s which would in effect provide a procedure, .similar 
to the procedure required in cases which are not tried 
summarily. C. /.) BHaWaNI Bhik v. 

King-Emperor. 3 O. W. N*. 946 = 99 1 C 108= 
28 Cr. L.J. 76 = A. 1. B. 1927 Oudb 42. 
— S. 260 -Police report. 

^ -There is nothing improper if the Magistrate is 

influenced by the police report in directing a summary 
trial. (^Ashworth, /.) NaUBaT v. EmPEROR. 

8 L. B. A. Or. 11 = 28 Or. Ii, J. 140 = 
991. 0. 348 = 7 A. I, Or. B. 130 = 
^ A. I. B. 1927 AU. 136. 

— S. 260— Procedure. 

An offence falling under 211, Penal Code, 

cannot be tried summarily, {Cuming, J.) TOPZAb 
Hossain z/. H, C. Hunt. 1930 Or. 0. 1111 = 

34 0. W. isr. 666= 128 L 0. 208 = 
A. I. B. 1930 Cal. 711, 

Offmces triable summarily and oth£rwise joined. 

A complaint was lodged of an , offenco^s^ne under 
S. 456, I, P. Code. An inves^igatMrr' was held 
and the police sent the accused up for trial upon charges 
under Ss. 457 and 354, Indian Penal Code; While 
recording the evidence, the Ma^i^ratd disbelie-lred the 
whole story, tried the accused sumiftarily under S, 457 
and acquitted him. ‘ , n 

Held, thatthotigh it would Ifave beeh had 

the Magistrate t)r 9 ceeded regulatly j 

tf^>on'tho t^d dhaf^;^ dpori WfeiA tfe '4ent up for J 


OB. P. CODE (1898), S 261-Becordiug of evidence. 

trial, yet it cannot 1 :)e said that the course followed by 
the Magistrate is one which requires that as a matter 
of course the case should be re-tried or that by reason 
of that course there has been a miscarriage of justice 
requiring that, the High Court should interfere. {Cum- 
mg and Graham. JJ.) CJOVERNMENT OF ASSAM v. 
Kantia Chutia. 31 0. W. N. 583=103 I. 0. 553= 
28 Or. L. J 697 = A. I. B. 1927 Oal. 605. 

In a case tried summarily the mere fac>- that 

there is an omission on the Magistrate’s part to ask the 
accused whether he wants any of the prosecution wit- 
nesses for further cross-examination is not sufficient to 
make the proceedings ana the trial illegal. {Fawcett 
and Madgavkar, //.) UmAJI KRJSHNAJI v. EmPE- 
ROR. 28 Bom. L. E. 96=27 Cr. L. J. 431 = 

93 I. C. 159 = A. I. B. 1926 Bom. 226. 
The Magistrate should ordinarily restrict sum- 
mary trial to simple cases but the mere fact that the case 
involves a question of title is not in itself sufficient 
ground for holding that the case is too complicated for 
summary trial. Nor is there any law forbidding the 
summary trial of public servants. {Pullan. A. J. C.) 
SuKHPUT Lal V. Emperor. 89 I. 0. 972= 

26 Cr. Ii. j. 1452= a. I. B. 1926 Oudb 63. 
— S. 260— Several accused. 

The mere fact of there being a large number of 

accused is not a conclusive reason against trying a case 
in the summary method. (Ashworth, /.) NaUBAT v. 
Emperor. 99 1. C. 348= 8 L. B. A. Cr. 11 = 

28 Cr. I*. J. 140 = 7 A. I. Or. B. 130 = 
A. I. B. 1927 AU. 136. 

Where the complaint discloses or alleges the 

comnussion of an offence, in the case of at least one of 
the accused puni'shable under S. 144 I.P.C., the case 
is not triable summarily. {Temion afid Ghose, //.) 
Chandra Mohan Das v. Emperor. 77 1, c. 992= 
27 C. W. 3Sr. 148 = 26 Cr. L. J. 528. 
— S. 260— Summary trial. 

Where an offence as disclosed was not summaiily 

triable and the Court adopted the summary procedure 
the High Court set aside the conviction and remanded 
the case for retrial. {Cuming, /,) TOPZAL HOSSAIN 
v. H. C. Hunt 1930 Or. 0. 1111 = 

34 0. W. Na 666=128 I. C. 208 = 
A. I. B. 1930 Cal. 711. 

— S. 260— Tbeft. 

^In Sind where cattle-thieving is so prevalent and 

the offences of cattle theft so often go unpunished, it 
is necessary that deterrent sentences should be imposed, 
and a Court which decides to try such a case summarily 
is not exercising its discretion in a proper manner. 
{Percivcd. J.C. and Aston, A.J.C!) AMIK BUX v. 
Emperor. 105 1. C 671 = 9 A, I* Cr. B..' 163= 
28 Cr. Ii. J. 969 = A, I. B. 1927 Sind 257. 
— S. 261— Becording of evidence. 

-Section 355 does not apply to offences ooming 

under S. 261, cl. (zJ). {Fawcett and //.) 

ChimanlalManeklalz/. Emperor, ^ 

102 1. 0. 345 = 29 BoStti li. B 710 = 
28 Cif. Ii. j. ^7 -* 8 A. I, Cr. B. 168 = 

426. 

— ^In a cas^ falling under S. '261 m which an 
appeal lies, even if rough notes df evidence are taken by 
the Magistrate for the purpose ofl embodying the sub- 
stance of the evidence in >the‘ judgment, they need not 
form part of the record under (2) of S. 264. A. I, R, 
1921 Cab 165 hot FolU; A^. I 4 R. *1*925 Sind 284, Appr. 
{^PaWcedt amd Padkm JJ^ '^iCHlMANLAL MaNEKLA*. 
F. Umperor, 102 Ii 0t>84!^!=29 Bam.Ii. B. TlO'i® 

' 28 0^.0^ Ji 687=8 A ll Cr.Bi*168^ 
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— S. 262— Sentence. 

Under S. 262, in summary trials, the maximum 

punishment is three months, in the case of any convic- 
tion. {^May Oung, J.) NGa Sen Ba v. Emperor. 

76 I.O. 704-25 Or. L. J. 240 = 2 Bur. L. J. 150. 
— S. 262— Summons case. 

There is no difference between summary trials of 

summons cases and the ordinary trials of summons 
cases. {Srkwade^ C. /. Oldfield, Ramesam, Devadoss 
and Coleridge, //.) DHARAM SiIs'GH v, EMPEROR. 
74 I. 0. 959 = 46 Mad. 766 = 1923 M. W. N. 893 = 
18 M. L. W. 612 = 24 Or L. J. 847= 
A. I. R. 1924 Mad. 30=45 M. L. J. 230 (F.B.). 
— S, 263— Appealable case. 

• Where in an appealable case in a summary trial 

the procedure as laid down in Ss. 262 to 264 was exactly 
carried out except that a formal charge was not framed, 
Held, that the mere failure to frame a charge does 
not vitiate the conviction. A. I. R. 1924 Cal. 63, Dist. 

There is considerable doubt as to whether there is any 
provision in law requiring the framing of a charge 
under S. 264 in a summary trial, whether an appealable 
sentence is passed or not ; for S. 264 states exactly what 
the record shall consist of, and that is a judgment 
embodying the substance of the evidence and the parti- 
culars set out in S. 263. {Sukrawardy a^id Duval, JJf) 
Madras Chandra Saha v. Emperor. 

98 1. 0. 191=63 Oal. 738 = 27 Or. L. J. 1295= 
A. I. B. 1926 Oal. 1202. 

In cases tried summarily by a Magistrate from 

which an appeal lies, such Magistrate shall record a 
judgment embodying the substance of the evidence and 
also the particulars mentioned in S. 263, but fiaming 
of a charge and notes of evidence are not necessary. 
A.I.R, 1924 Cal. 63, Diss. from. {Dalai, JD.) KaLLU 
Bari v. Emperor, 89 1. 0. 310=26 Or. L. J. 1334= 
A. I. R. 1925 Oudh 722. 

S, 263 applies to cases in which no appeal lies 

and exempts the Magistrate from framing a formal 
charge in such cases. But there is no such exemption 
in a case tried summarily in which, the sentence passed 
is appealable. {Nmhould and C. C . Ghose, JJl) Nata- 
BAR KHAN KiNG-Empf.ROR. 82 I. 0. 278 = 

27 0. W. N. 923 = 26 Or. L. J. 1270 = 
A. I. R. 1924 Cal. 63. 
— S. 263— Examination of accused. 

Where the examination of an accused person is 

a proper examination as prescribed by S. 342, it is not 
t^eces^ary in a summary trial in a warrant case for the 
Magistrate to TGCord the examination in detail. A. I. R. 
1922 Pat. 5; Ref. {Kulviant Sahay and Allanson, JJf) 
PuRSOTAM Das V. King-Emperor, i 06 I. o. 221= 
6 Pat. 504.= 8 P. L. T. 767= 28 Or. L. J. 1037 = 

^ ^ A. I. R. 1927 Pat. 369. 

—In summary tjigls tJae fmlure to comply with the 

provisions of S. 342 as to the examination of accused 
vitiates the trial and the convictions must be set aside. 
{Kennedy, J, C. Aston (tful D ^ Sonm , A. /. 6>,) EM- 
PEROR a. Nabu. 901. 0. 484- 20 B. L, R. 84 = 
26 Or. Ix. J. 1564 L B, 1926 Sind 1 (F, B.). 
— 2!S3>-Iiiterpret4tioii. 

— r-The words if any ** in 8. 263 do not limit the 
^ligation imposed on Courts, by Sv 342, or render it 
inapplicable to sdmmary trials ; they merely bay® refer- 
ence to those cases in which owirigto the admission and 
pl^tof/thb* accused, crowing to the weakness of the 
ev«4ies(?c;4 called in support of the prosecution 1 the accused 
can elidttPn be conwicted ^ on his own plea, without the 
takfei^ oB'evidaiceiotfjacqjiitte^on the evidence, without 
thei^ex?auSmatMTeifefhe<^torin {Kennedy, 

CsJ) Emi>eR0R v, NaBU. 


OR. P. CODE (1898), S. 263— Notes of evidence. 

901.0. 434 = 20 S. L. R. 34 = 26 Or. L. J. 1554 = 
A. I. R. 1926 Sind 1 (F. B.). 
— S, 263— Non-compliance. 

Besides brief summary of evidence if ti ial ends in 

conviction concise statement of reasons showing presence 
of ingredients necessary to complete offence should be 
given. Where such evidence and reasons are not given 
order is illegal. 38 Bom. 97 ana 10 A. L. J. 25i, Foil. 
{Agha Haidar, /.) ATAM PaRKASH v. EmpeROR. 

1930 Or. 0. 593 = 31 P.L.R. 676 = 
A. I R. 1930 Lab. 481. 

Where in a summary trial the Magistrate has 

not recorded the plea of the accused and his examina- 
tion as required by cl. (g). S. 263, so also w’here he 
has not given a brief statement of the reasons upon 
which his finding is based as required by Cl. (h) and 
has not even recorded a finding that the offence is 
committed, the trial of the case is vitiated, (1885) A.. 
W. N. 213 ; (1886) A. W N. 181; (1890) A. W. N. 81 
and 10 A. L. J. 25l, Ref.; 9 C. W. N. 76 (notes) Foil. 
{Walsh, /.) Murat Singh v. Emperor. 

107 I. 0. 592=26 A. L. J. 109 = 9 A.I.Or. R. 98 = 
9 L. R. A. Or. 10 = 29 Or. L. J. 265 = 
A. I. R. 1928 All. 266. 

Omission to comply with cl. (A) of S. 263, i.e,, 

omission to briefly record reasons for finding Is a mere 
irregularity curable under S. 537 where in a non-appeal- 
able case it appears that there is clear evidence justi- 
fying the conviction. {Marten and Fawcett, //.) 
Emperor v, Namdeo Lakman. 86 1, c. 146 = 
26 Bom. L. B. 1236 = 26 Or. L. J. 466 = 
A. I. R. 1925 Bom. 138. 
— S. 263 — Notes of Evidence. 

In a summary trial the Court trying the case 

summarily is not relieved of the duty of making a 
precis of the evidence adduced before it. {Devadoss, 
/.) Kappal Nadar v. Emperor. 109 I. 0. 600= 
29 Cr. L. J. 684=10 A. I. Cr. R. 267= 
1 M. Cr. 0. 252= A. I. R. 1928 Mad. 928. 

Though the object of a summary procedure is to- 

shorten the course of a trial it is nevertheless incum* 
bent on the Magistrate to put on record sufiicient evi- 
dence to justify his order. 

Where the Mag^trate dpes record the evidence but 
sub.«!equently destroys ilje notes, the conviction must be 
set aside. 27 Cal, 450 and 48 Cal. 280, Foil. {Bamrji, 
/,) Atma Ram V, Emperor. ‘ 99 1. 0. 120= 

49 All. 131=28 L. B. A. Cr* 9 = 28 Cr. L. J. 88=^ 
7 A. L Or. B. 127 = A. I. R. 1927 AIL 167. 
— - — The provisions, of Ss. 263 ^d 264, in cases im 
which the.S€l septi^S ure apfpncable, are not controlled 
byS. 3§5, ’ ' 

Tti dd^es m which Ss. 263 and 264, are applicable, the 
Magistrate is perfectly free to take Shch notes as he 
pleases, or, \t lie prefers, to take none at all, and if he 
t^es n any pot^ for his own use they form no part 
of the recbrd and are the private property of the Magis- 
trate. A;ii R'. !l92l Cal. 165, Diss. from. {Walsh, Ag. 

and Banerji , /.) MantOO Tiwari v. KiNG-Em- 
PErOk . 99 1. C. 225= 8 L. B. A. Cr. 12 = 

25 A. L. J. i40 = 28 Or. L. J. 97,= 49 AIL 26l = 
7 A. I. Cr. B. 131 = A. I. B. 1927 All 124. 

Short notes made by Magistrate of the evidence 

of the witnesses heard by him in the course of the trial' 
held summarily form P^rt of the recoid and the Ma^s- 
trate is bound to keep them on the record and not des- 
troy them- ' 48 Cal. 280, Ref. {Kinkhede, A. /. C,y 
Lal Cband V Emperor. , 89 1, c. 974= 

, . 26 Cr. L. J. A. 1. B. 1926 Nag. 79. 
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— S. 263— Reasons for conviction. 

—It is trae that in a summary trial the judgment 
need not be a very long and detailed one but it is the 
duty of the Magistrate to give a brief summary of the 
evidence and a concise statement of the reasons if the 
trial ends in a conviction. These safeguards are essential 
so that in a case of revision the High Court may have 
sufficient materials on the record before it for arriving 
at the conclusion as to whether the order of the 
Magistrate is right or wrong, (,Agha Hatdar^ y.) 
MuRLiDHAR V. Emperor, 1271. 0. 849= 

31 Punj. L. R. 317. 

Where no reasons whatever for the conviction 

were recorded as required by S. 263 (Ji). 

Held, that the trial was bad, A. I. R. 1923 Mad. 
185, Rel on. (^Findlay, /. C.) NiSAR ALI v. SECRE- 
TARY, Municipal Committee. 101 1. C. 671 = 
28 Or. It. J. 495 = 8 A. I. Or. R, 296 = 
A, I. R, 1927 Nag. 250. 

Honorary Presidency Magistrate should record 

reasons for conviction. (jOdgers and Wallace, JJ^ 
Thurman, 81 1, 0. 908 = 20 M. Ii. W. 330 = 
25 Or. L. J 1084= A. I. R. 1924 Mad. 799. 
— S. 263— Re cross-examination. 

^In summary trials under S. 263, when no charge 

is framed, the accused has no right as such to lecall the 
witnesses for the prosecution. (^Fawcett and Madga'vkar^ 
/y.) Umji Krishnaji v. Emperor, 

93 1. 0. 159 = 28 Bom. L. R. 95 = 27 Or. L, J. 431 = 
A. I. R. 1926 Bom. 226. 

— S 263— Summary trial. 

—The fact found by a Magistrate in a summary 
trial must clearly show that the offence had been com- 
mitted and that his record, however meagre, ought to 
be sufficient to establish the necessary ingredients of 
the offence of which the accused had been found guilty. 
7 P. R. 1887 and 5 P.R. 1889 Cr. Kel. on. {Tek Chand, 
J.) Din Muhammad Emperor. Ill I. o. 461= 
lOLah. 231=29 P. L. R, 647 = 29 Cr. L. J. 877= 
11 A. I. Or. R. 137= A. I. R. 1929 Lah. 378. 
S. 264— —Appeal. 

The legislature has laid down that in the case of 

summary ti ials the judgment with certain particulars 
shall be the only record and, therefore, the appellate 
Court is not justified in looking outside the record in 
hearing an appeal from the conviction in a summary 
trial. A. I. R. 1927 Mad. 298 : A. I. R. 1926 Lah. 301: 
and A, I, R. 1926 Cal. 1202, Ref. {Devadoss, /.) 
Chorkalinga Pandaram V, Emperor. 

109 1. C. 897= 29 Or. L. J. 626 = 
10 A.I. Or. R. 271 = 28 M. Ii. W. 394 = 
1 M. Or. 0. 146= A.I,R, 1928 Mad. 697= 
55 M, L. J. 117. 

— S. 264— OEarge. 

^Summary trials no formal charge need ie framed 

whether the case is appealable or not. 

The language of Ss. 264 and 265 when read with 
S. 262 and 263 makes it clear that in no summary 
trial whether it be appealable or non-appealable need a 
formal charge in writing be framed, S. 264 ,(2) 
especially when read wilh the opening words of S 265, 
makes it clear that the judgment and the judgment 
alonej embodying as it the substance of the 

evidence and the particulars mentioned in S, 263,ris'the 
self-contained record of the case, and apart from this 
record, there^ is no other, and what is more there is no 
document, which can be defined or described as por- 
tion of a record. A. I. R. 1924 ifcs. 

(Harrison, JJ) EMPERQR t'. SaUG RA¥. l i „ , 

. - 94 4 0* 415=7 Lah. 303=^8 L..L. ^,0.49^ 


CR.P. CODE (1898), S. 264— Substance of evi- 
dence. 

27 Cr, L. J. 639 = 27 P. L. R. 266 = 
A. I. R. 1926 Lah. 301. 
— S. 264— Findings of fact. 

In summary trials it is all the moi e important 

that there should be clear findings on questions of fact 
because it is only through such findings that the Court 
of revision can form its own judgment with regard to 
the legality or otherwise of the proceedings of the Trial 
Court. (Wazir Hasan, J, C ) EmpeROR v. JaG 
Mohan Das. 76 I. 0. 292= A. I. R. 1924 Oudh 297. 
— S. 264— Notes of evidence. 

The Magistrate’s action in destroying his “notes’* 

of the summary trial is not iihgal. A, I. R. 1921 Cal. 
165, Dist. from. A. I. R. 1927 All. 124, Foil. (Foys, 
y. ) ISMAIL V. Emperor. lOi I. C. 474 = 

49 All. 662 = 25 A. L. J. 346= 8 L. R. A. Cr 78 = 
28 Cr.L. J. 442=7 A. I. Cr R. 487= 
A. I. R. 1927 AU. 480. 
Notes of evidence by presiding Magistrate can- 
not be called for or consulted by appellate Court to test 
substance of evidence in judgment. {^Jackson, y.) 
NAGOOR KaNNI NADURAZ'. SllHU NAICK. 

99 I. a 346 = 25 M. L. W. 43= 38 M. L. T. 35 = 
1927 M. W.N. 40 = 28 Or. L. J. 138= 
A. I. R. 1927 Mad. 298 = 52 M. L. 32. 

— Where a Magistrate tries a case summarily and 

does as a matter of fact take rough notes, those rough 
notes should not be transcribed and attached to the re- 
cord. (Hennedy, J.C, and Lobo, A./.CJ) RaHIMTUL- 
LAH z/. Emperor. 87 1, c 914= 19 S. L. R. 136 = 
26 Or. L. J. 1026= A. I. R. 1926 Sind 284. 
— S. 264— Reasons for conviction. 

Where the accused is tried summarily and 

sentenced to an appealable sentence the Magistrate 
must write a judgment embodying the substance of the 
evidence on both, sides tor example merely saying that 
the witnesses for prosecution support the statement of 
the complainant, and that the statement of the witnesses 
examind by the accused very conflicting, is not enough. 
16 O. C. 357, Ref. (Daniels, y. C,) SaTIM v. 
Emperor. 72 1. C. 948 = 24 Cr. L. J. 484= 

A. I. B. 1924 Oudb 167. 
—3. 264— Substance of evidence. 

Judgment containing necessary substance is 

legal. 

The substance of the evidence require4 by S. 264 is a 
matter distinct from the facts which may be considered 
as proved by the evidence and it should be recorded in 
such a manner that a superior Court acting in appeal 
or revision may be in a position to judge that there 
were sufficient materials before the Magistrate to suppqrt 
the conviction. A Magistrate is not bound to record 
substance of eyfr^. -deposition. He .has to state, 
substance of vfitnesses’ evidencoi A judgment it 
CQnt4ns the Substance pf the»evidefi'ce, is sufficient 
for convicting *he accused is a llegal judgment. (Faza, 
y.) jAISiNAl PRA8AI5> V. 116 I. C. 67 = 

r ^ J. 6 N* J. 667= 

12 A. I. Or. :R. ^1. 

—^The provisions of S.,,2q4 require, that the sub- 
stance of evidence should be pia^y sttated ^and not that 
the appellate Court shoujld be driv^ to inferences in 
order to find , out the seb^tan^e^f the evidence and if 
the failure to observe the prejudice the 
accusedt* the irregularity .iu TOterial. (Fawce/t vand 

v^DAM y. llMRERpR, 

Vfv' , 5 i J Born. L. 
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OR. P. CODE <1898). 


S. 265— Intention. 

Judgment signed only by Chairman and omission 

to sign by all is mere irregularity. 

The intention of S. 265 is that by whom.soever the 
judgment and record may have been written, they shall 
be feigned by all the members piesent. The words 
‘■presiding officer of the Court” do not afford any 
assistance in the construction of S, 265 and do not show 
that the judgment may be signed only by the Chairman 
of the Benches ; they are no more that a compendious 
description of all classes of judicial officers, Magistrates 
and Judges who have to pronounce judgments. But the 
failure to comply with a mandatory provision of the 
Code is not necessarily an illegality and thus where all 
the members of the Bench sign the register, in w'hich the 
sentences are embodied, and thus agiee in the judgment, 
their omission to comply with the technical requirements 
of the law in the fact that the judgment is signed only 
by the chairman is a mere inegularity vrhich occasions 
no failure of justice. A.I.R. 1928 Mad. 1172, Doubted. 
^Waller and Cormsh, JJ.) NaTHAN v. EmPEROR. 

1930 Or. 0. 187 = 53 Mad. 166=124 I. C. 501= 
31 Or. L. J. 715 = 2M. Or. 0. 222=30 M.L.W. 883= 
1930 M. W. N. 78= A. L R. 1930 Mad. 187= 
57 M. L. J. 763. 


— S. 265— Slgnattire in copies of judgment. 

If, when copies of the judgments of Bench 

Magistrates are taken, the signature of the presiding 
Magistrate alone is copied omitting the signatures of 
the other Magistrates, such copies are incorrect (Obiter). 
iSmdaram Chetiy, J.) BRAHMAIAH v. Empf.ROR. 

1930 M W. N. 787= 3S M. L. W.’ 280 = 
1930 Or. 0. 1123 = A. I. R. 1930 Mad. 867 = 
59 M. L, J. 674 

— S. 265— Signing of judgment. 

—A judgment of a Bench of Magistrates has to be 

signed as required by law and the requirements of public 
policy necessitate the writing of the full name of ^he 
Magistrate who signs the judgment and the mere putting 
in of the initials is not a sufficient compliance with the 
mandatory provisions of S. 265 of the Code. Where 
one of the three Magistrates of a Bench merely initials 
instead of signing his name, the irregularity cannot be 
cured by S. 537. 25 Cal. 911 ; 32 L C. 393 ; 23 Cal. 
896 and A. I. R. 1926 Mad. 827, Rel on. {Sundaram 
Chetty, /.) BRAHMAIAH v. EMPEROR, 

1930 M. W. N. 787 = 32 M. L. W. 280= 
1930 Or. C. 1123 = A. I. R. 1930 Mad. 867= 
69 M L. J.674. 


If the record is prepared by a member of the 

Bench and not by the presiding officer, it shall have to 
be signed by each member of the Bench taking part in 
the proceedings, as required by S 265 (2). But where 
a judgment of a Bench is prepared by the presiding 
officer, it is sufficient it he alone signs it {Devados.^. J.) 
KAHAKOTIAH V. SUBBA KAO, 112 I O, 61 = 

28 M. L. W 498=1928 M. W. N. 785 = 
1 M. Or. 0. 298 = 29 Or. 1«. J. 973= 
62 Mad. 237 11 A, I. Or. R. 265 = 

, _ A. I. R. 1928 Mad: 1172= 66 M. L. J. 576. 
—S. 266— Judicial CommiBslouBt. 


An appeal lies frrnn the decision Pf a Judge of 

the Court of the Judicial Commisssoner of Bind holding 
'a sessions trial wheie the ludge has accepted the 
finding of the Jury. For purposes of appeal suth trial 
IS a sehrions trial notwithstanding the am'endifient of 
S.''266. (^JCincaid^ J. C. Kenned A^on.' Rupeh^nd 
•Bilarani dnd Lobdi A. */. Cs.) HAJI KHU1F>ABUX 
Ei^PEr3r/ 1 86 7^6^ 19 S. L. R. 309 = 

26 ^ 249 (F. B.). 

288^ tfeia #*»«te0rs. 


OR. P. CODE (1898), S. 269-“Alteratioii of charge. 

Where a Sessions Judge is trying a case with the 

aid of assessors it is the Judge plus the assesors who 
constitute the Court, not the fudge alone and where 
therefore the Sessions Judge has tried a case with the 
aid of a number of assessors less than that fixed by law 
there has been no trial at all. This wrong procedure 
cannot be cured by S. 537 for that section refers only to 
eirors of procedure and not to substantive errors of law. 
45 All. 125, Ref. {Pndeaux and Kinkhede^ A, 
J. Cs.) Iairam Kunbi V. King- Emperor. 

77 I. 0. 811 = 20 N. li. R. 129 = 25 Or. L. J. 459= 
A. I. R. 1924 Nag. 287. 

Where the Judge, after the assessors have been 

discharged, takes further evidence, the trial is vitiated 
and if the accused has been convicted, the conviction 
must be set afeide. 15 All. 136, Foil.; Cr. Appeal No. 580 
of 1910, Dissented from. (Mears^ C. J. and Ryves, /.) 
Jaisukh V. Emperor. 59 I. 0. 559=19 A.L J. 1= 
43 AU. 125 = 22 Cr. L.J. 127= A.I R. 1921 AU. 284. 
— S. 268— Trial by jury. 

The translation of the charge to the juryman who 

did not know. English by the Public Prosecutor was not 

had. 

Where one of the jurymen in a case had not an 
adequate knowledge of English and when the peshkar 
commenced to translate the Judge’s charge in the 
vernacular, it was found to be unsatisfactory because of 
his lack of sufficient knowledge of English, whereupon 
it w^as arranged that the Public Prosecutor being the 
best man available as regards translating capacity would 
translate the charge to the jury, the mukhtear for the 
defence being told that if he wanted to object to any 
I translation he was at liberty to object then and there 
and the verdict of the jury was unanimous. 

Held., that there was no leason to think that this 
particular juryman was not given the benefit of the 
correct translation of the Judge’s charge and it was a 
‘fair trial and the accused was in no way prejudiced. 
(Rankin, C. /. and C. C. Gkose, J.) DWIJaPADA 
Haldar p . Emperor. 109 I. 0. 9io= 

47 C. L. J. 449 = 29 Cr. L. J. 638= 
10 A. I. Cr. R, 344= A. I. R. 1928 Cal. 401. 
— S. 269— Alteration of charge. 

An accu.sed charged under S. 412 (triable by 

Jury) can be convicted under S. 411 triable with aid 
of assessors) though not separately charged. 22 Bom. 
I/. R. 1241 and 26 Mad. 243, Rel. on. (Fawcett and 
Madgavkar, //.) EMPEROR v. GulaB CHAND.‘ 

94 1. C. 602=27 Bom. L. R. 1416 = 
27 Or. L. J. 660 = A. I. R. 1926 Bom. 134. 

Alteration of charge from S. 436 to S. 436 read 

with S. 149 does not take away operation of notification 
requiring S. 436 offence triable by jury — Trial of alter’ 
ed charge with assessors i ** void. 

Where by a notification the Government had directed 
that in a particular di.strict certain offence.s, including 
an offence under S. 436, 1. P. Code, were to be tried by 
jury and not with the aid of assessors, and the S: J. of 
that district upon a commitment of the accused with 
charge under S. 436 altered the charge to one hnder 
S. 149 read with S. 436 and tried the case with the help 
of as'sessors. t 

Held, that the trial was void as being without juris- 
diction. The trial of an offence under S. 149 read with 
S. 436 is a trial under S. 436 asi the Court 'mhst always 
first determine whether the offence urtd^r S. 436 has 
been committed by an individual and' next whether 
S. 149 makes the participators responsible. Exactly 
same is the ca^e with S. 34, 1. P. C. 

Held, further, that the Sessions Judge ought not to 
ivifbdi^wh ^he'chsarg(l‘iih<ier 6. 43l5^afid sfubstituted 
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CIR. P. CODE (1898), S. 269— Alteration of charge. 

that under S. 149 read with S, 436 which put the accus- 
■ed under a disadvantage as they were deprived of the 
right of trial by jury, the assessor’s opinion being less 
final on a question of fact than the verdict of a jury. 
'{J\'Iulli€k and Kulwant Sakay, JJ.) RamSUNDAR 
ISSER V, EMPEROR. 93 I. 0. 976 = 6 Pat. 238 = 
7 P. L. T. 178 = 27 Or. L. J. 612= 
A. I. B. 1926 Pat. 253. 

— S. 269— Joint trial. 

’^ R edrtal should be 07tly for offences triable with 

^sessors in respect of which alone irregularity has 
taken place. 

The accused were tried under S. 233 for several 
offences, some triable by jury and others triable with 
the aid of assessors. On the charges triable by the jury, 
the accused were acquitted, but for offences triable with 
the aid of assessors they were convicted. The opinion 
'Of all the jurors as assessors was not taken and conse- 
.quently on appeal the case was remanded for re-trial. 
At the second trial, the accused were tried only for the 
charges triable with the aid of assessors. 

Held per Ross^ /. — Retrial should not be of all the 
offences including those triable by jury, but only for 
such offences as were tried with the aid of the assessors. 

It seems clearly opposed to principle, that where there 
has been a verdict of a jury acquitting the prisoners of 
-certain charges and that verdict has not been impugned 
by way of appeal by the Crown, the prisoners should 
^gain be put in peril for the same offences. 

Per Kulwant Sahay, J. — S. 269 (3) provides for 
certain advantages to the accused, such as trial by 
jurors as assessors for offences not triable by jury and 
It would be manifestly illegal to deprive him of such 
advantages by splitting up the trial. Therefore, order 
for retrial opened the whole case and tlie accused could 
have been tried again for all the offences they were 
charged with. But at the re-trial it is open to the Public 
Prosecutor to confine himself to some only of the 
charges. {^Ross and Kulwant Sahay^ / J.) ABDUL 
Hamid zj. King-Emperor. 97 1. 0. 364 = 

27 Or. L. J. 1100 = 8 P. L. T. 12= 6 Pat. 208 = 
7 A. I. Or. R. 164= A. I. R. 1927 Pat. 13. 
— S. 269 — ^Re-trial. 

Procedure. 

The accused were tried under S. 235 for several 
■offences, some triable by jury and others triable with 
the aid of assessors. On the charges triable by the jury 
the accused were acquitted, but for offences triable with 
the aid of assessors they were convicted. The opinion 
of all the jurors as assessors was not taken and conse- 
^juently on appeal the case was remanded for re-trial. 
At the second trial the accused were tried only for the 
•charges triable with the aid of assessors. 

Held., per Ross^ J. — Re-trial should not be of all the 
offences including those triable by jury, but only for 
such offences as were tried with the aid of the assessors. 

It seems dearly opposed to principle, that where there 
has been a verdict of a jury acquitting the prisoners of 
certain charges and that verdict has not been impugned 
by way of appeal by the Crown, the prisoners should 
■again be put in peril for the same offences. 

Per Kulwant Sahay, ./.— >S. 269 (3) provides for 
-certain advantages to the accused, such as trial by 
jurors as assessors for offences not triable by juiy and 
it would be manifestly illegal to deprive him of such 
advantages by splitting up the trial. Therefore, order 
for re-trial opened the whde case and the accused could 
have been tried again for all the offences they were 
charged with. But at the r^-trial it is open> to tho Public 
Prosecutor to confine himself to some only of the 
charges. ^Rbss and Kulwant Sakay., //.) ABDUL 

Cr, D,— 35 


OR. P. CODE (1898), S.274— Mistaken belief about 
number. 

Hamid z/. King-Emperor. 971.0 364 « 

® ^ ^2=27 Or. L. J. 1100=6 Fat! 208= 

7 A. 1. Or. E. 164= A. I. E. 1927 Fat. 13. 
— S. 269— Separate judgment. 

— Failure to write a separate judgment in a case 

where the procedure laid down by S. 269 (3) is followed 
does not •vitiate the trial. * 

An abased was tried by a jury with an offence 
punishable under S. 395, Penal Code, and was acquitted 
being found not guilty. In the same trial he was tried 
for an offence under S. 396, Penal Code, with the same 
jury sitting as assessors. The Judge stated both 
for the benefit of jury and his summing up covered both 
the charges. 

Held, that it was not necessary for the Judge after 
having summed up at great length to write again 
another full and elaborate judgment covering exactly 
the same ground so far as S. 396, L P. C., charge 
was concerned and failure to write a separate judgment 
did not vitiate the trial where nothing was gained by 
accused in repeating the same remarks in two separate 
documents. A.I.R. 1922 Mad. 502, Ref. {Stuart, C. 
/, and Raza, /.) BiSHESHWAR v. EMPEROR. 

1231. 0 . 86 l = 4Luck.721=1930Or. 0.163 = 
31 Or. L. J. 699 = 6 O. W. N. 1007= 
A. I. B. 1930 Oudb 67. 

— S. 271- Plea of guilty. 

S. 271, though it directs that the plea shall 

be recorded, does not direct that the accused shaU be 
convicted thereon, but only that he may be so convicted. 
It is left to the discretion of the presiding Judge in each 
particular case to determine whether in spite of the 
plea it is or is not desirable to enter upon the evidence, 
{€. C. Gkose and Jack, //.) HararuDDIN v. EM- 
PEROR. 116 1. 0. 582= 30 Or. L. J. 508 = 

12 A. I. Or. R. 320= A. I. R. 1928 Oal. 776. 
“~~*“Under S. 271, sub-S. (2), all that is incumbent 
on the Court is to record the plea of guilty. It is not 
obligatory on the Court to convict him thereon. The 
conviction on a plea of guilty is discretionary, {Sulai- 
man, J.) SHANKER v. EMPEROR. 93 1. O. 241 = 
24 A. L. J. 3X8= 27 Or. D. J. 449 = 
7 Ii. R. A. Or. 65= A. I. p. 1926 All, 318. 
— S. 272— Plea of guilty. 

‘An accused persons does not plead to a section of 
criminal statute. He pleads guilty or hot guilty to the 
facts alleged to disclose an office under that section. 
{Broadway and Pforde, J/.y BaSANT SiNGH Z'. THE 
CROWN. 7 Lab. 369=8 L. L. J. 261= 

27 Or. L. J. 907=27 P. L. B. ^1 = 96 1. 0. 219= 
A. L R. 1926 I,ab. 406. 
— S. 273— -Illegal commitment. 

Section 273 is a special power given -to High 

Court. It has no reference to illegal commitment. The 
reference to portions of a charge and to the charge or 
portion thereof being ^‘clearly unsustainable*’^' is - -sufh- 
cient to show that the section is fntefpdb^i^ m^vide a 
short and an effective way by w^ich which have 

no merits may be disposed of, C. 

€. C. Ohm^ BucklandjB. B^ Gkose am Mukerfi, fj,\ 
GiRlsH'CHAlibRA J'* 

50 0.468 = 

123 LO. 433= 67 Cat Or. L. J; 606= 

* V m. 756 (P. B.), 

Case requiring fury qf — Jredge believing 

seven to he ihi fegmred n^^^r^Trial held on 
pads if mUated--‘AppUo(thimy ef S. 537 of the C<^ 

, fWhese in a prosecution ^ 

1 ‘^5^ '399 and 402, 1. P, 
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CB. P. CODE (1898), S,274— -Mistaken "belief alDOut 
number. 

and 34, I. P. C. fourteen persons were summoned' 
of whom six remained absent, one was exempted 
and one discharged on objection leaving six em- 
panelled without objection and another person who 
was in the list of special jurors and happened to be 
present in court was taken in to complete the numbei 
of seven, and it appeared that the Judge thought that 
seven was the required number. 

Held, that the Judge not having applied his mind to 
the question whether it was practicable to have a jury 
of nine the trial was vitiated. 

Held, further that the defect was not a mere iiiegu- 
larity so as to be cured by S. 537 of the Code. (Pear- 
son and Jack, //.) THE SUPDT. AND REMEMB- 
RANCER OF Legal affairs, Bengal v. Benozir 
AHMAD. 34 0. W. N. 735-51 C. L. J. 578 - 

1930 Cr. 0. 1116- A.I.R. 1930 Oal. 716. 
S. 274— Non-compliance. 

— In a murder case where the number of jurors 

summoned is 14, nine of whom appear and are chosen 
by lot, the trial is not bad by reason of the fact that 
only 14 jurors have been summoned in contravention 
of the provisions of Ss, 274 and 326. A.I R. 1927 P.C. 
44 Appr., 25 Mad. 6l (P.C.), Dist. ; 33 C. W. N. 1054 
Overruled ; 1930 Cal. 60 (2) and 33 C. W. N. 

1053, impliedly Overruled. (JR.a7ikin, C. C, C. 
Ghose, Suhrawardy, Pearson and Page, JJ.) EM- 
PEROR V. ERMaNALI. 57 0. 1228 = 123 1. 0. 664= 
1930 Or. C. 212=34 0. W.N. 296 = 
61 0. L. J. 171 = 31 Or. L. J. 536=- 
A. I. B. 1930 Oal. 212 TF. B.) 

In a murder case only fourteen jurors were '^nm- 

moned of whom eleven attended and seven were empa- 
nelled. 

Held, that not less than eighteen jurors ought to have 
been summoned and hence the trial was vitiated be- 
cause the jury was illegally constituted, there being a 
breach of the statutory provisions. A. I. R. 1928 Cal. 
545, Rel. on. (Sukrawardy and Graka?n, J J.) 
pwARiKA Malo V. Emperor. 122 1. 0, 219= 
33 0. W.N. 692 = 66 Oal, 1164 = 1930 Or. 0. 12= 
31 Or. L. J. 377= A. I. B. 1930 Cal. 60. 

274— Objection. 

■ An objection as to the constitution of the jury 

raised foi the first time at the hearing of an appeal 
against acquittal cannot be entertained. (Graham and 
Lori Williams, JJ.) SUPERINTENDENT, ETC. 
AFFAIRS Bengal v. Bhajoo Majhi, 

67 Oal. 1062-126 1. 0. 733 = 1930 Cr, 0. 379 = 
34 0. W. N, 106= A. I. B. 1930 Cal. 291. 
— -S. 275— Indian British subject. 

^The claim to be tried as an Indian British sub- 
ject mentioned in Ss, 528-A and 528-B is a differ- 
ent and distinct one from the claim to be tried by a 
majority of Indian jury as mentioned in S 275, though 
it can only be put forward by a per^n who has, in the 
language of that section found under the provi$ions 
of the Code to be an Indian British subject. (Mu- 
kerji, J*) Emperor v. Harendra Chandra 

CHAKRAVARTHY. 84 I. O, 929 = 

61 Oal. 980=29 0 . w. N. 384= 
26 Or. Ii. J. 386= A. I. B. 1926 Cal. 384. 
— g, 275— Fxocedure. 

'-^Procedure in mofussal and in Presidency Towns 

discussed cts iaihe claim to be tried British sub* 
feet. 

An Indian British subject to be dealt with as such 
must put in his claim before the Magistrate before whom 
he is brought for the^mrpose of- enquiry qr trial. This 
appfies to Presidency Magistrates as'w^ a$ Magrs- 


CB. P. CODE (1898), S. 276— Choosing jury. 

trates in the mofussal. If the Magistrate rejects the 
claim and tries him, the decision shall form a ground of 
appeal from the sentence or order passed in such ap- 
peal. This applies to the Presidency Magistrates as- 
well as to Magistrates in the mofussal. If the Magis- 
trate rejects the claim and commits him to the Court 
of Session, he may repeat the claim before the said 
Court. ^ Such repetition may only be made in a Court 
of Session and not the High Court exercising Original 
Cnmirial Jurisdiction. If the Court of Sessicn rejects 
the claim and tries him, the decision shall form a ground 
of appeal from the sentence or order passed in such triaU 
It necessarily follows that if a claim is made before a 
Presidency Magistrate and rejected by him and the ac- 
cused is committed to the High Court, there is no pro- 
vision for repetition of the claim before the High Court,, 
and the accused will not be entitled to put in, under 
S. 275 of Cr. P. Code, before the High Court a further 
claim for being tried by a jury the majority 'of whom 
should be Indians. Where no such claim is put for- 
ward before a Magistrate, there being no provision for 
repetition of the claim before the High Couit, S. 528-B 
IS a bar to the assertion of the same in any subsequent 
stage of the case. (Maker? t, J.) Emperor z^/Ha- 

RENDRA Chandra Chakra varthy. 

84 I. O. 929 = 51 Cal. 980 = 29 C.W.N. 384 = 
26 Or. L. J. 385 = A. I R. 1925 Cal. 384. 
— S. 276 — Choosing jury. 

Procedure in empanelling a jttry described. 

S. 276 provides, in the first instance, for a ballot 
among the persons summoned under S. 326. all of whom 
may or may not be present. When their 'names have- 
been exhausted, if a jury has not yet been empanelled, 
the Court may in its discretion allow the number requi- 
site to complete the jury to be chosen fiom among the 
bystanders, or may adjourn the case for a fresh jury to 
be summoned. As each name is drawn and called aloud 
if the person summoned answ’ers, or as each juror is cho- 
sen from among the bystanders, should that point have- 
been reached and that couise be permitted, the accused 
shall be asked, if he objects to be tried by such juror. 
Should the objection be allowed, the Court should pro" 
ceed as laid down in S. 279 (2), adopting the course 
prescribed according as there are, or are n ot persons left 
from among those summoned whose names have not 
been drawn. A.LR. 1927 Cal. 242 and A. I. R. 1927“ 
Cal. 787, Overruled, 

Per Mukerji, /.— S. 276 with all its provisos is a. 
general section, dealing with the general nature of the 
procedure, and the details of that procedure are given in 
Ss, 277 to 279. The words : ** with the leave of the 
Court,” in Prov. 2, S. 276, give a discretion to the Court 
to proceed or not to proceed in this particular way, viz., 
allowing persons in Court to come in as jurors accord- 
ingly as it thinks fit. {Bankin, C. Buekland, 
Cuming, B. B, Gkose, anti Mukerfi, J J .) KedaR 
Nath Mahto v. Emperor. 

108 1. 0.677 = 47 0.11.3^.43= 32 C.W N 221 = 
55 Oal. 371 = 29 Or. L. J. 437 = 10 A. 1 dr. B. 67= 
A. I. B. 1928 0^. 83 (P. B.). 

The provision of choosing jnrors Is appli- 
cable only when the persons summoned to act as lurors 
are present in such number as to make it- posable to- 
choose them by lot and when such number is nht -pre- 
sent the Judge is to take the help of persons 
Court to form the jury. (Sukrawardy and 

JJ .) Rahamot Sheik Emperor* 

64 Oal. 1026=31 0.W.N. 7U = 28 Or. D. J* 

102 I. O, 903= 8 A. L Or. B; 
h A.I* B.1927CM^iiii4. 
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— S. 276^Deficieiicy. 

There is no provision for requisition of jurors 

from outside the Court. Selection of jurors will have 
to be maae from jurors attending in obedience to sum- 
mons and chosen in the manner provided by S. 276 or 
if there is no such other juror present then any other 
person present in the Court, whose name is on the list 
of the j-urors or whom the Court considers a proper per- 
son may be selected. (^Ranhn^ and Buckland^ 
/,) ahedali Fakir v. Emperor. 

66 Cal. 835=1929 Or, C. 364 = 33 0, W.N.722 = 
A. I. B. 1929 Oal. 728. 

Where out of 12 jurors summoned only two 

wrere present and the Sessions Court sent for three of 
the professors from the local college and one of them 
being objected to, a third professor was called in, 

Held^ the procedure was illegal and vitiated the trial. 

Where there is deficiency of jurors, the Court should 
empanel other persons present in Court to fill up the 
vacancy in the jury. {Suhrawardy and Cammiade^ y/.) 
Mahammed Sagiruddin V. Emperor. 

113 I. 0. 280 = 30 Or, L. J. 120 = 
A. I. B. 1928 Cal. 551. 

Deficiency of jurors cannot be filled up from 

persons not present in Court. A. I. R. 1928 Cal. 55l, 
Foll.CC. C. Ghoseand Jack, //.) SHADARAT SHAIKH 
V, Emperor. 113 I. C. 328 = 48 C. L. J. 479 = 

30 Cr. L. J. 136= 12 A. I. Cr. B. 66. 

Where, out of the jurors summoned, only the 

requisite number appear on the day of trial and the trial 
is conducted with their help, the trial is illegal. A. I. R. 
1927 Cal. 242, Foil. {Ross and Wort, JJ.) TaJALI 
Mian v. Emperor. 7 Pat. 60= 28 Or. L. J. 843= 
104 I. C. 459 = 9 P. L. T. 67= A. I. B. 1928 Pat. 31. 

Where of the jurors that were summoned to 

act, only five w'ere present on the day on which the 
case against the accused was taken up and they were 
chosen as jurors, 

Held, that the procedure was not illegal. A. I R. 
1927 Cal. 242, Diss. from. 8 Cal. 739, Dist.; A. I. R. 
1925 Cal. 798, Foil. {^Suhrawardy and Cammiade, JJ,) 
Rahamat Sheikh v. Emperor. 64 Cal 1026 = 

31 C. W. N. 711 = 28 Or. I.. J. 616= 
102 1. 0. 903 = 8 A. I. Cr. B. 266= 

A. I. B. 1927 Cal. 693. 

’-Inierpretati on . 

The word “ deficiency” and *' number of jurors 
required” in the second proviso to S. 276 mean deficien- 
cy in the number of jurors required to make up the 
jury and not to make up a sufficient number for the 
purpose of selection by lot. {Suhrawardy and Cammiade, 
yyo rahamat Sheikh v. Emperor. 64 Calj 1026= 
31 0, W. N. 711 = 28 Cr- L. J. 615 = 
102 L O. 903 = 8 A. I. Cr. B 266 = 
A. I. E. 1927 Cal. 693, 

2f jurors are not selected by lot it vitiates trial. 

Where out of the jurors summoned to attend the 
Court, only such number of jurors is present as is neces- 
sary to form a quorum, proper course is for the Judge 
to make good the deficit by choosing some other persons 
who are present, add their names to the jurors that are 
present and from the whole body to choose the necessary 
jurors by lot to act as the jury. Omission to follow 
this course and empanel only the jurors that are present 
is an irregularity of a very grave and material nature 
inasmuch as it affects the proper constitution of the 
Court. 7 C. W. N, 188; 33 AH. 385 and A. I. R. 1925 
Cal. 798, Rel. oh, {Chotmer and Dirv&h //.) BHOLA 
Nath v. Emperor. 44 0; J*. 541- 

99 I. O. 936=28 Or. L. J. 194« 
A. LB, 1927 Cal, 242. 


[ CB. P. CODE (1898), S. 276— Principle. 

S. 276 provides that in case of a deficiency of 

persons summoned, the number of the jurors required 
may with the leave of the Court, be chosen from such 
other persons as may be present. They need not be 
chosen by lot or be on the jury list. {Newbould and 
Mukerji, JJ,) THE GOVERNMENT OF BENGAL v, 
MUCHU Khan. 86 I. C. 467= 26 Or. L. J. 819 = 
29 0. W. N. 652= A. I. B. 1925 Cal. 798. 
—S. 276— Discharged juror. 

xA jury having once been discharged should not 

be recalled to do duty as jurors in the same case as it is 
reasonable to suppose that after their discharge the 
jurors might have mixed freely with the people and 
talked about the case with others and formed decided 
opinions about the case. A. I. R. 1927 Cal. 199, Foil. 
(^Suhrawardy and Graham, JJ,) ABDUL RaSHID v. 
Emperor. 33 C. W. N. 426 = 66 Cal. 1032 = 

122 1.C. 194 = 31 Or. L.J. 366 = A.I.E. 1929 Cal. 343. 
— S. 276— Objection. 

No objection w’as taken to the original selection 

of the jurors, eight of v^hom w'ere present in the Court, 
and instead of conducting a second ballot, as required 
by R. 14, Ch. V, Oudh Criminal Rules, the Judge chose 
five ort of the eight present. The Judge asked the 
accused wrhether they had any objection to this selection 
but they had none. 

Held, that the irregularity was covered by S. 537, and 
did not vitiate trial. 8 Cal. 739, Foil. ; 33 All. 385, Not. 
Foil. (^Razi and Pullan, JJ,) RaM ADHIN v, Em- 
PEROR. 114 1. C. 814= 6 O. W. N. 97= 

30 Or. Ii. J. 384= A. I. B. 1929 Oudh 164. 

— In a trial by jury requiring a panel of five jurors, 

only five jurors were present in Court although ten were 
summoned. The Court drew the lot including those 
jurors who were absent and some absent jurors w'ere also 
chosen by the lot, but they being absent, the Judge 
obtained substitutes for them by the process of elimi- 
nation. No objection was taken to any juror. 

Held, that the trial was not illegal and the irregularity 
if any, was cured by S. 537. A.I.R, 1927 Cal. 242, Diss, 
from. 8 Cal. 739, Foil. ^Ross, Allanson, and Wort, JJ, 
Wort, J. Dissenting:) AKBAR Ali v. EMPEROR 

104 L O. 897=7 Pat. 61=8 P. L. T. 800 = 
28 Cr, L.J. 881= A. 1. B. 1928 Pat, 1 (P. B,). 

.Jurors not chosen by lot^^Trregularity is curable 

ufider S, 537 (a). 

In jury trials it is desirable, if not necessary that the 
Judge should specifically state that the jurors have been 
chosen by lot. Where, however, the Court did not 
choose the jurors by any strict process of lot, but simply 
selected five jurors out of the gentlemen summoned to 
act as such and present in Court, 

Held, that the irregularity is curable under S. 537 (a) 
as being only an irregularity in the proceeding before 
or during trial. If under S. 536 (2) a trial, by mi^ke* 
without a jury is curable, it is a reductio ad ahsurdum 
to postulate that where the composition of the^ury was 
not objected to by the appellant or his counsel, the 
proceedings should be held to be bad merely because 
the jurors were not selected by lot, 33 All. 385; 7 C, W. 
N. 118, Cons, but not Foil,; 8 Cal, 739 Appr. (Findlay, 
J, c.) SONIA koshti V, Emperor. 

28 Or. L. L 177=99 I, C. 849 = 

I 7 A. I. Cr. B. 333 » A. I. B. 1927 Nag. 117, 

— S. 276— Principle. 

— Required ” in S, 576 , Frov. 2, refers to “ per- 
sons snmmoned ” — “ moans ** chosen by loif^ 

The object of Ss. 2*1 is to secure an impartial 
trial by rendering impossible -any intentional selection of 
jurors to try a particular case. An accused person has 
a right to claim to *be tried by’ a jury .chosen wlth^ stri^ 
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regard to all the safeguards provided in the code to 
secure perfect impartiality. The central idea is to have a 
jury chosen by lot from the persons summoned to act as 
jurors. In other words, in ordinary cases, five persons 
are to be chosen by lot for the purpose of acting as a 
jury out of ten persons summoned to act as jurors. In 
murder trials seven or nine persons, as the case may be, 
are to be chosen by lot for the purpose of acting as a 
jury out of 14 or 18 persons summoned to act as jurors. 
In case, however, of a deficiency of persons summoned, 
z.^., where the persons attending in obedience to the 
summonses, are less than the number summoned the 
number of jurors required may with the leave of the 
Court be chosen from such other persons as may be 
present. Proviso 2 to S. 276 has been introduced to meet 
a case where there is a deficiency of persons summoned, 
and the word “required” in the proviso must refer and 
is relative to the words immediately preceding, namely, 
“ in case of a deficiency of persons summoned”. There- 
fore, if there is a deficiency of persons summoned to act 
as jurors it is this deficiency that under the proviso may 
be made good from such other persons as might be pre- 
sent in Court, and the meaning of the word “chosen” in 
the proviso must mean “chosen by lot”. In so far as 
S. 279 (2) permits a person not chosen by lot to be em 
panelled, it certainly introduces an exception to the 
general rule, but this is only in the exceptional condition 
stated and in emergent circumstances. A.I.R. 1927 Cal. 
242, Appr.j A.I.R. 1927 Cal, 593, Expl, and Dist. 
(C. C. Ghose,and Gregory, //.) ROSONaLI z/. Empe- 
ROR. 46 0. L. J. 160 = 31 0. W. N. 1102- 

28 Or,L.J. 889-104 I. C. 905= 
A. L E. 1927 Cal. 787. 
— S. 276— Provisions imperative. 

The first part of S. 276 is mandatory and governs 

the remainder. (J^oss, Allanson and Wort, //.) AkbaR 
ALI V. Emperor. 7 Pat. 61 = 8 P. L. T. 800 = 
28 Cr.L. J. 881 = 104 1.0. 897 = 
A. L R. 1928 Pat. 1 (F.B.). 
——The pro'wsions of Ss. 326 and 276, are impera- 
tive and their violation will render the constitution of 
the Court illegal. It is not a question of jurisdiction, but 
more a^question relating to the constitution or even the 
very existence of a valid forum ; much less is it an irre- 
gularity curable by S. 537, or with the consent of par- 
ties. (JSuhrawardy and Cammiade, //.) RaHAMAT 
Sheikh v. Emperor. 102 1. 0. 903= 

31 O.W.N. 711 = 28 Or.L.J. 615 = 8 A.I.Or. R. 265= 
54 Cal. 1026= A. I. R. 1927 Cal. 593. 
— S. 276— Special jury. 

—A trial for sedition under S. 124-A, I.P.C. should 
be by a special jury. (1908) 10 Bom. L.R. 848, Foil. 
{Fawcett, /.) EMPEROR PpILUP SpraTT (No. 1.) 

30 Bom. L.B. 313=108 1. 0. 609 = 29 Cr.L J. 411= 
9 A.I. Cr. R. 433= A. I, R. 1928 Bom. 74. 
— S. 276— ■DTneiitttled Juryman. 

-Where one of the juryman, is a person who was 

not entitled to sit on the jury, having not been sum- 
moned, the Court is not properly constituted and the 
verdict of the jury counts for nothing. But where the 
verdict was in accordance with the facts of the case, the 
Court did not order a retrial. (JSuhrawardy and 
Cmmi0de, //.) Emperor v. Ijan, 

46 OT 1 .J. 241=9 A. I. Cr.R. 20?= 28 Or. L.J. 874= 
104 1. 0. 714= A. I. R. 1927 Cal. 820. 

> S. 277— Absence of accused. 

» V J unior fUader not challenging Jurors, cmstitu- 
Um of jwi cannot be assailed, 

A juntqr pteadcr, who had been engaged on behalf of 
the accused, was preset in Court. There was another 
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gentleman who was his senior who had also been engag- 
ed on behalf of the defence but he was absent. 

Held, that it is not correct to say that the accused 
was wholly unrepresented and that it was open to the 
defence to challenge the jurors as their names were called 
out, but, as the junior pleader did not challenge anybody 
but contented himself by saying that he was only a junior, 
the constitution of the jury cannot be assailed. (C. C, 
Ghose and Jack, //.) BeOZLUR RaHMAN v, EM- 
PEROR. 48 0. L. J. 307 = 33 C. W. N 136 = 

30 Cr.L.J. 494=115 1. 0. 661= A. L R. 1929 Cal. 1. 
— S. 278— Partiality. 

■ An objection to a juror on the ground that there 

was litigation pending between accused’s m aster and the 
juror’s principal, should be allowed. {Ross and Wort, 
//.) Tajali Mian v. Emperor. 

7 Pat. 50 = 28 Cr.L.J. 843 = 104 I.O. 459 = 
9 P. L. T. 57=A.I. R. 1928 Pat. 31. 
— S. 278— Specialities of case. 

Provided there is lottery, the mere fact that the 

Court proceeded to choose jury from amongst tnose able 
to read English, on the suggestion of the Public Prose- 
cutor to which the counsel for the accused consented as 
there were certain documents in English and identity of 
handwriting of which was fact in issue, does not in any 
way vitiate the constitution of jury and amount to 
excess in exercise of inherent powers that the Court has 
in ensuring a fair trial or infringe in any way the pro- 
visions of S. 278. (C. C. Ghose ami Guha, //.) MO- 
HiUDDiN V, Emperor. 61 0. L. J. 352 = 

1930 Cr. 0. 745 = A. I. R. 1930 Cal. 437. 
i — S. 279 — Discretion. 

The trial Judge has a wide discretion in the mat- 
ter of accepting or overruling objections to jurors and 
his decision is final. {Newbould and Mukerji, J J), 
The Government of Bengal v, Muchu Khan. 
86 I. 0. 467 = 29 0. W. N. 652=26 Cr.L. J. 819 = 
A. I. R. 1925 Cal. 798. 
— S. 282— Discharge of Jury. 

■ -Though the Code of Criminal Procedure has not 

sp^ifically conferred any right on the Judge to discharge 
a jury on the ground of misconduct, yet every Judge 
has an inherent power to discharge a jury when he is 
satified by such enquiry as in the circumstances he can 
adopt that reasonable grounds exist for exercising the 
discretion vested in him to discharge a jury on suspi- 
cion. A. I. R. 1923 Cal. 724. Foil,; A. I. R. 1929 Cal. 
57, Rel. on. {Suhrawardy and Graham, JJ,^ ABDUL 
Rashid v. Emperor. 33 C. W. N. 425= 

122 1. 0. 194=31 Or. L. J. 366 = 
66 Cal. 1032= A. 1. R. 1929 Cal. 343. 

Suspicion in the mind of a Public Prosecutor is 

not and could never be recognized as a good or valid 
ground for discharging a jury. Something much more 
definite and tangible than this is necessary. {Suhrawar* 
dy and Graham, //.) ABDUR RaSHID v, EmpeROR. 

33 C. W. N. 425 = 66 Cal. 1032=122 LO. 194 = 
31 Or. L. J. 366= A, I. R. 1929 Cal. 343, 

^The Code makes no provision for dealing with 

a jury or jurors guilty of misconduct. The Judge has 
an inherent power to discharge a jury for misconduct. 
[A. I. R* 1923 Cal. 724, Foll.l So where a juror 
misconducts himself he should be discharged and either 
a new juror added or the whole jury discharged and a 
fresh jury empanelled. Such juror may be taken from 
the persons present in the Court- room. {Cuming and 
tort Williams, //.) RebaTI MOHAN v, EmPEROR. 

32 0. W. N. 946=56 OaL 150=116 1. 0. 268= 
30 Cr. L. J. 435=12 A. I. Or. R. 266= 
A.I.R. 1929 0al.67. 
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— S. 282~>Discretion. 

There is a discretion in the Judge whether to 

postpone the trial to a date on which the juror should 
be able to attend or to discharge the jury or have ano- 
ther jury. If a juror is going to be able to attend in a 
very short time, it is a wrong exercise of discretion to 
discharge the jury. {^Rankin and Duval^ JJ.) EMPE- 
ROR V. Manmotha Nath Mitter. 

99 I. 0. 349 = 31 0. W. N. 144 = 28 Or. L. J. 141 = 
7 A. I. Or. R. 463 = A. I. B. 1927 Cal. 199. 
— S. 284— -Non-compliance, 

A trial commencing after the coming into force 

of the new Act is rendered illegal by non-compliance 
with S. 284 thereof. {JDaniels^ J. C.) PRaGI v, Em- 
PEROR. 11 O. L. J. 245= A.L R. 1924 Oudh 417. 
— S. 284— Trial witliless number. 

S. 284 of the amended Code requires that there 

shall be at least three assessors; knd therefore a trial 
held with the assistance of only tw’o assessors is im- 
proper and S. 537, does not cure the defect. {Daniels^ 
/.) Ram Narain v. King-Emperor. 

841. 0. 711 = 27 0. 0.213 = 
26 Or. L.J. 369= A I, R. 1925 Oudb 110. 

Where four assessors are not chosen, it is right 

that the Court should give reasons in the order-sheet to 
explain the impracticability of choosing four, but the 
trial with three assessors, without the record of these 
reasons, is not irregular but is still according to law 
and does not offend against the provisions of S. 284. 
{Adami and Bucknill^ JJ.) jAMAL MOMIN v. 
Emperor. 86 1, o. 163=7 P. L. T. 14= 

1926 P. H. 0. 0. 29 = 26 Or. L. J. 713 = 
A. I. R. 1925 Pat. 381. 
— S. 286— Duty of Prosecution. I 

S tatements allowed to be read — Judge omitting 

to warn jury not to pay attention to the contents of the 
complaint — Omission amounts to misdirection. 

Per Rankin^ C. /. — So far as criminal cases are con- 
cerned the opening for the prosecution ought always to 
be confined to matters which are necessary to establish 
the jury to follow the evidence when it is brought be- 
fore them. This is not the stage of a case where a doubt- 
ful question of admissibility should be either raised or 
decided. Whether a document is admissible or in- 
admissible is a matter which should always 
be ruled upon at the time when the document is being 
proved or put in or the question asked of the witnesses. 
In many cases a thing may be good evidence at one 
stage of the cases and inadmissible at another. It is 
frequently necessary to give evidence to lay the founda- 
tion which justifies a question or the putting in of a 
document. The opening speech of the counsel for the 
prosecution does not afford a proper occasion for the 
determining of such questions. 

Per C. C. Gkose^ J . — In a criminal trial, counsel for 
the prosecution, in opening the case to the jury, can 
only state all that it is proposed or intended to prove in 
the case, so that the jury may see if there is any discre^- 
pancy between the opening statement of the counsel and 
the evidence afterwards adduced in support of them 
and it is wholly improper for the counsel for the prose- 
cution to open any matter to the jury in respect where- 
of no evidence is intended to be read or can be adduced 
at the trial. Very great care must be taken by counsel 
for the prosecution in the observation to be made to the 
jury and that topics of prejudice connected with the 
character of the prisoner should be carefully excluded. 

was prosecuted for selling R for immoral purposes 
under S. 372, Penal Code. In this trial P had managed 
■to put in a copy of birth register shotring that R was 
of 18 years. P was ultimatdy acquitted. Proceedings 
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were subsequently taken against P under Ss, 193 and 
47l, Penal Code for having used as genuine a forged 
document (copy of birth register of R') knowing it to 
be forged document. When the case began before the 
Court of Sessions the counsel for the prosecution insis- 
ted upon reading to the jury in his opening speech the < 
whole of R"s complaint against P in S. 372 Penal Code 
case, which contained highly prejudicial matters that P 
was of loose morals, that he was notorious for sedu- 
cing girls, that he use'd to keep such girls as concubines 
and that he had assaulted and raped R on diverse 
occasions. Counsel for the accused objected to its being 
read but the objection was overruled, 

Pieldj that an atmosphere of prejudice had been 
allowed to be created and that there were grave rea- 
sons for concluding that the chances of P in obtain- 
ing a fair trial at the hands of the jury were seriously 
jeopardized. The allegations in the petition of R were 
such as must have and could not but have influenced 
the jury against P at the very beginning of the trial. 
The jury in the circumstances could not possibly get 
out of their minds the fact that P w^as a depraved 
person. This was specially unfortunate because 
the Judge in the course of his charge to the jury 
did not tell the jury as he should have done, that 
the petition of complaint had not been admit- 
ted as evidence in the case, that the contents 
thereof which were objected to were irrelevant to the 
matter in issue at the trial before the jury, and that 
the jury ought not to pay any attention whatever to the 
contents of that petition. This was non-direction and it 
was non-direction of such a character as to amount to 
misdirection. (Ranhin, C.J»<, C. C» Ghose^ Suhrawardy^ 
Mukerji and Jack, JJ.) PaDAM PRASAD v. 

' Emperor. 60 o. L. J. 106 = 83 c. W. N. 1121 « 
30 Or. L. J. 993 = 119 I. 0. 198 = 1929 Or. 0. 228 = 

A. I. R. 1929 Cal. 617 (P3.)- 

J t is the duty of the prosecution to place before 

the Court all the available witnesses. 

Per Jwala Prasad., /.—In a capital case it is undoubt- 
edly the duty of the Public Prosecutor to place before 
the trial Court the testimony of all available witnesses 
This salubrious rule should be adhered to for the ends of 
justice and the prosecution should not be left the option 
of choosing witnesses who would support the prosecu- 
tion case and withholding those who would not. Unless 
it is shown by facts and circumstances in the case that 
the witnesses were withheld because they would not tell 
the truth, the prosecution should not be left the option to 
choose. To allow such an option is to cieate embarrass- 
ment. The Court should have the whole of the material 
evidence and of all eye-witnesses whether in favour 
of or hostile to the prosecution so as to form its own 
opinion upon the entire evidence. 10 C. L. R. 161 and 
42 Cal. 422, Appr. {Jwala Prasad and James., JJf) 
Mathura Tewary v. Emperor. 

10 B. Ii* T. 177 w 8 Pat. 626= 
30 Or. I*. J. 1136=120 1 .0. 37 = 1929 Or. 0. 166 = 

AXR. 1929 Pat. 343. 

— S. 286— Procedure. 

* The Judge should not conircevene the provisio/is 
of S. 286. 

The two accused had admitted their guilt in the 
Court of the Committing Magistrate, but pleaded ^*not 
guilty” in the Sessions Court. The Sessions Judge pro- 
ceeded at once to take in evidence the previous state- 
ments made by the accused, not only before the Com- 
mitting Ma^strate, but also when they were examined 
under S. 164 of the Code. He then examined, and almost 
cross examined, the two hocused upon these confesslovis 
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and having done this began to record the prosecution 
evidence. 

the tiial Court certainly contravened the pro- 
visions of S, 286 of the Code of Criminal Procedure as 
to the manner in which a trial at Sessions should be 
commenced. {Piggott and Walsh^ //.) MT. SUKHIA 
z/. Emperor. 73 1. 0. 497=20 A. Ii. J 669 = 

24 Or.L.J. 609= A. I. B. 1922 All 266. 
— S. 286— Eight of accused. 

" ' A ll witnesses of prosecution except false ones 

must be tendered for cross-examination even if not 
examined. 

Where ten witnesses were examined before the 
committing Magistrate on behalf of the prosecution 
and of these seven were not examined in the Sessions 
Court nor were they tendered for cross-examination 
although an application was made on behalf of the 
accused that this should be allowed, and it was not 
suggested that these witnesses were iscarded by the 
Public Prosecutor on the ground that if examined they 
would not tell the truth, 

Held^ the accused was entitled to have them put in 
the box for cross-examination. (^Newbould and Suhra- 
wardy, //.) NaGENDRA ChaNDRA DhaR v. KlNG- 
EmperOR. 76 I. 0. 430=27 O-W-N. 820= 

38 O.L.J. 203= 25 Or. Ii.J. 190= I 
A. 1. E. 1923 Oal. 717. 
— S. 287— Duty of prosecution. 

" T he duty of a Public Prosecutor is to represent 

not the police but the Crown and this duty should be 
discharged fairly and fearlessly and with a full sense of 
the responsibility attaching to his position. In a 
capital case it is the duty of the Crown to place before 
the Court all materials irrespective of the question as to 
whether they help the accused or go against him, the 
rule is not merely a technical one but founded on 
common sense and humanity. (Courtney Terrell^ C.J. 
and Fad AH, J ) KUNJA SUBUDHI v. EMPEROR. 

1161. 0, 770 = 8 Pat. 289 = 10 P.LT. 549 = 
30 Or. L.jr. 675 = 1929 Or. 0. 62= 
13 A. I. Or. E. 143= A. I. E. 1929 Pat. 275. 
— S. 288— Basis of conviction. 

^Under the amended S. 288, the evidence recorded 

by the committing Magistrate, if admitted under S. 288 
must be treated as evidence for ail purposes even as the 
basis of finding or verdict and on a par with any other 
evidence before the Sessions Court or as substantive 
evidence on which the verdict of the jury or judgment 
of the Judge can be based. 5l P. R. (Cr.) 1887, Appr.; 
A.LR. 1925 Pat. Si, not Foil. iSuhra^vardy and 
Panton, //,) ABDUL GaNJ v, EmPEROR. 

63 Cal. 181 = 42 O.L.J. 206=26 Or, I.. J. 1577 = 
90 1. 0. 637= A. I. E. 1926 Oal. 235. 
— U nless there is clearly present, besides the evi- 
dence ^ven before the Magistrate evidence which will 
show that the evidence given before the Magistrate 
should be preferred to and substituted for that given 
before the Sessions Judge, the evidence given before 
the Magistrate cannot be effectively utilised in support 
of a conviction. Case Law reviewed. (^Adami and 
Buckmll. //.) JEHAL TELI V. EMPEROR. 

84 1. 0. 334 = 3 Pat. 781= 6 Pat. L, T. 63 = 
26 Or. L.J. 270= A.I.E, 1925 Pat. 51. 
— S. 288— Oontradicting statements. 

'^'Deposition before committing Magistrate cm- 
tradieting evidence before Sessions cannot be put in utider 
288 without putting to witness. 

Ko doubt when depositions before the committing 
Magistrate are admitted in the Sessions Court under 
,S. 288 they on the same footing with any other evi- 
dence in the eajse<; Bpt S 145» Evidence Act governs 


OE. P. CODE (1898), S. 288— Effect of amendbment. 

the position in so far as these statements are used for 
contradicting the witness either mainly or incidentally. 
Depositions therefore, taken in the committing Magis- 
trate’s Court which contradict the evidence given in 
the Sessions Court cannot, however, be put in without 
putting them to the witness. A. I. R. 1922 Pat. 40 ; 7 
All. 862 Appr.; 28 All. 683, Expl, and not Appl ; 4 C. 
W. N. 49, Diss. from. Other case law Referred. 
(Scroope and Dhavle, //.) NaNHU MaHTON v. 
Emperor. 1930 Cr. 0. 710= A. I. E. 1930 Pat, 338. 
— S. 288 — Contradiction. 

Where the Court is satisfied that statements 

made by the witnesses before the committing Magis- 
trate were true and the statements made by them 
subsequently before the Sessions Judge were false, the 
Court is at liberty to rely upon the previous statements. 
(Sulaiman a7id Muker/i, //.) TULLI v. EmPEROR. 

47 All. 276=21 A. Ii.J. 1075 = 26 Cr. Ii.J. 453= 

6 L. E. A. Cr. 33=85 I. C. 130 = 
A. I. E. 1926 All. 186. 
— S. 288— Denial of statement. 

—Transfer of statement of witness before com- 
mitting Magistrate found to be made though denied by 
witness, to the record of trial without asking an explan- 
ation for discrepancy is faulty. Existence cf one trifling 
divergency, though unexplained does not justify use 
of S. 288. (Johnstone afid Addison, JJ.) SadaR v. 
Emperor. 112 1. C. 471= 10 L.L. J. 460 = 

29 Cr. L.J. 1047=11 A.I. Cr. E. 395= 
A, I. E. 1929 Lah. 111. 
— S. 288 — Duly recorded, wEat is. 

— '^Statement of wiHtesses recorded in presence of 

accused are duly recoraed ana can be treated as ew- 
dence at the trial. 

An enquiry before commitment was held in the hospital 
where the accused was an indoor patient. Witnesses for 
prosecution were examined, but the accused declined to 
cross-examine them on the ground that he was not in a 
proper condition to examine them. These witnesses 
were therefore again tendered for cross-examination on 
an adjourned date and were cross-examined on behalf 
of accused. They went back on their previous state- 
ments and supported the defence. 

Held, that the statements of the witnesses as recorded 
on the first hearing, on behalf of the prosecution, were 
duly recorded within the meaning of S. 288, and when 
transferred could legally be treated as evidence in the 
Sessions trial. (Shadi Lai, C. J. and Jai Lai, /.) 
Md. aslam Khan v. Emperor. 27 P. L. E. 469= 
9 I., L. J. 45=7 A. I. Cr- E. 186 = 28 Or. L. J. 33= 
99 I. 0. 65 = A. I. E. 1926 LaE. 590. 
— S. 288— Effect of amendment. 

^The amendment of S. 288 by substituting the 

words “duly recorded in the presence of the accused under 
Chapter XVIII ” for the words “ duly taken in the pre- 
sence of the accused before the committing Magistrate” is 
intended to cover cases where evidence may be recorded 
by the committing Magistrate but not for the purposes of 
commitment, as under S. 219. There is no special 
procedure laid down in Ch. XVIII for recording evidence 
and any evidence recorded by a Magistrate before com- 
mitment whether recorded with a view to commitment 
or in the ordinary course of trial, is evidence recorded 
in the presence of the accused under Chapter XVIII, 
(Sukrcrwardy and Pantm, JJ.) ABDUL GaNI v* 
Emperor. 63 Oal. I8i = 42 C. L. J, 205 = 

26 Or. D. J. 1677= 90 I. 0. 537= 
A. I. E. 1926 Cal. 236, 

— ■ E vidence before committing Magistrate — Amended 
section does dot preclude its use as substantive evidence in 

\ Sessions Court. 
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S. 288 is intended to enable the Court to read the evi- 
dence in the committing Magistrate’s Court as sub- 
stantive evidence in the case at the trial where, for the 
purposes of justice, the adoption of such a course is 
found necessary by the Judge. 27 Cal. 295, Ref. In using 
the words ’‘subject to the provisions of the Indian Evi- 
dence Act, 1872”, the intention of the Legislature was to 
prevent the admission of irrelevant evidence in the 
Sessions Court merely on the ground that it had been 
recorded by the committing Magistrate. The committing 
Magistrate might well record through inadvertence 
heai say evidence or statements made by the accused 
persons to the Police in the absence of a Magistrate. 
{JiTtncaid and Aston, A./, Cs.) BaHADUR WaLAD 
Rana Khaskheli z/. Emperor. 88 1. C. 7= 

19 S. L. R. 71 = 26 Or. L. J. 1063= 
A. I. R. 1925 Sind 289. 

— S. 288— Evidentiary value. 

^Previous staieme7tts of witnesses-- Admissibility 

considered , 

Previous statements of witnesses are only ordinarily 
admissible to corroborate or contradict the witnesses who 
have mads atatements at the trial, or by virtue of S. 288. 
The latter section should only be employed when there 
is reason to believe that a witness at the trial is 
deliberately departing from the evidence which he gave 
bstore the Magistrate and where it is considered by the 
trial Judge desirable to bring the whole statement made 
before the Magistrate on record as substantive evidence. 
As to corroborating a witness it is unnecessary for the 
prosecution to corroborate their witnesses by previous 
statements until the statement made at the trial has been, 
in one way or another, challenged. As to contradicting 
a witness, it is not in accordance with law to use his 
statement made on a previous occasion, until the 
particular statement, by means of which it is desired to 
■contradict the witness is put to him and he is asked what 
explanation he can give. In neither of these two latter 
cases is the previous statement itself substantive evidence. 
iBoys and Youn^, //.) ABDUL JaLIL KHAN v, Em- 
PEROR. 1930 Or. 0. 1002=1930 A. L. J. 1106= 

A. I. E. 1930 All. 746. 
— —The evidence of a prosecution witness during 
Lis examination -in-chief before the committing Magis- 
trate without his being cross-examined was brought on 
record before the Sessions Court, 

Held, that though a Sessions Judge has discretion to 
put in depositions before the committing Magistrate, 
that discretion must be carefully exercised. Under the 
present circumstances the evidence should not be put in 
before the Sessions, as being very unfair to the defence. 
i^Rankin, C. /. and Patterson, J,) KHADEM v. 
Emperor. 1930 Or. 0. 1106 = 57 Cal, 940 = 

A. I. E. 1930 Cal. 706. 

S tatement of witness recorded in committing 

courts — Sessions Court if admissible in* 

Evidence of the statement of the witness, recorded by 
the committing Magistrate and transferred to the 
Sessions Court recorded under S. 288, Cr. P, C. can be 
accepted as substantive evidence by the Sessions Court. 
A. I. R. 1925 Lah. 452, Foil. (Coldstream, /.) Ala 
Singh v. Emperor. 106 L 0. 686= 

9 A. I, Or. R. 301=29 Or. I». J. 73 (Eali.). 
—A statement made by an approver before the 
committing Court and subsequently resiled from before 
the Sessions Court, can be taken into consideration 
provided it is brought on record under S 288. A. I. R 
1925 Pat, 51; A. I. R. 1929 Pat. 212 and A, 1. R. 1928 
Pat. 630, Ref. (Courtney Terrell, C* and Rowland, 
y.) BHIKARX Pati V. Emperor, il P. ii, P. 787^ 


OR. P. CODE (1898), S. 288— Evidentiary value, 

128 I 0. 114=1930 Or.O. 1089 = 

9 Pat. 592= A.I.R. 1930 Pat. 645. 

Statements made before a committing Magistrate, 

when admissible under the Evidence Act, can be admit- 
ted for all purposes and not only for the purpose of 
corroboration or contradiction. A. I, R. 1925 Pat. 51, 
Appr. (Sul ai man and Banerji, JJ,) BEHARIz/. EM- 
PEROR. 98 I.O. 485= 49 All. 251= 26 A.L.J. 126 = 

7 A. I. Or. R. 10 = 7 L. R. A. Cr. 206= 
27 Or. L. J. 1365= A. I. R. 1927 All. 479. 

The deposition of witness before the committing 

Magistrate when put in under S, 288 becomes substan- 
tive evidence and is used as such. It cannot be put in 
evidence if for any reason it is irrevelent under the 
Evidence Act. (Newbould and B. B. Chose, //.) 
Fazarui^din V* Emperor. 42 0. E, J. 111= 

26 Or. L. J. 1553 = 90 I. 0. 433= 
A. I. R. 1926 Oal. 106. 

Weight to be given to the previous evidence 

depends on facts of each case, but it cannot be utilized to 
support conzdction uiiless there is other evidence to 
corroborate it* 

The deposition recorded by the committing Magis- 
trate can be utilized at the trial if the matter contained 
therein is according to the rules of evidence laid down 
in the Evidence Act, of evidential value. To limit the 
admissibility of such evidence at the trial only to cases 
w^here the evidence is admissible under the Evidence 
Act would be to frustrate the object in enacting S. 288. 
A. I. R. 1925 Pat. 51, Rel. on. It is difficult to lay 
down any precise rule as regards the weight to be 
placed on a piece of evidence admitted at the trial. Each 
case will depend upon its own peculiar facts and the 
nature of the other evidence adduced in the case. It 
can, however, be said that if a witness makCvS two 
contradictory statements, his evidence cannot be impli- 
citly relied upon and must be taken with a good deal of 
cantion. Unless there is cleaily present besides the 
evidence given before the Magistrate, evidence which 
will show that the evidence given before the Magistrate 
should be preferred to and substituted for that given 
before the Sessions Judge, the evidence given before the 
Magistrate cannot be effectively utilized in support of a 
conviction. A. I. R. 1925 Pat. 5l, Foil ; A. 1. R. 1924 
Mad. 379, Ref. (Ross and Kulwant Sahay, JJf) 
BiGNA Kumab V* Emperor. 

1926 P. H. 0. 0. 167 = 27 Or. E. J. 694= 
94 1. 0. 268 = A. I. R. 1926 Pat. 440. 

— E vidence recorded under S 288 can be acted 
upon precisely as if it had keen deposed to before 
Sessions Judge, 

The evidence of a witness which has been recorded 
under the orovisions of S. 288, may be acted upon by 
the Court precisely as if that evidence had been deposed 
to before the Sessions Judge. The amending words 
“ for all purposes subject to the provisions of the Indian 
Evidence Act, 1872 ” merely mean that the law^ of 
evidence enacted in that Act must be complied with. 
For instance, evidence, which had been wrongly 
admitted by the committing Magistrate, in violation of 
the provisions of the Evidence Act, could not be trans- 
ferred to the Session’s file. (Scott-Smith and Pforde,, 
//.) AMIR 2am AN V* CROWN. 38 I O. 861 = 
6 h9h. 199=26 P. II. R. 361= 
26 Or. II. J. 1246=A. I- R^ 1926 Lah. 452. 

- — ^’-^Depositions before committing Magistrate is on 
the same footing as those in the Sessions Court, 

Under S. 288 the Court is not restricted to using the 
evidence before the committing Magistrate only for the 
pui'pose of contradicting the Witness at the trial. Thef 
section is intended to enable a Court to read the 
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vious evidence as substantive evidence at the trial where 
for the purpose of justice the adoption of such a course 
is found necessary by the judge. Where there is clearly 
a conspiracy to suppress the names of assailants in the 
Sessions Court but there is corroboration of statements 
made under S. 288 in all material respects except this, 
the Sessions Judge is perfectly justified in order to 
attain the ends of justice in regarding the statements 
under S. 288 as substantive evidence in the trial. 
Where there are equally balanced stories, one story in 
the Sessions Court and the second story as told before 
the committing Magistrate, it is as a matter of discre- 
tion unsafe to prefer the latter, rather than the former. 
(28 All. 683 and 24 Mad. 4l5. Foil.) Where the 
witnesses are so careless of truth as to abandon readily 
on oath what they have previously sworn on oath their 
statements on any point should not be accepted without 
great caution and sound judicial reasons for accepting 
as true anything they have said. Sometimes this princi- 
ple has been interpreted in particular cases to mean that 
sound judicial reasons are absent unless there is 
independent corroboration on material particulars. 
27 Cal. 295, 21 All. Ill and 22 All. 445, 43 M. L. J. 
229 and 24 Mad. 425, Foil. That is a rule of practice ] 
and not a rule of law. (Od^ers and Wallace^ J J,) Ba- 
CHALA PEDA SOMADU V, NETHIPUDI APPIGADU. 

81 1. C. 203= 47 Mad. 232=18 M. L. W.706= 
33 M. Ii. T. 159=25 Or. L. J. 716= 
A.I.E. 1924 Mad. 379 = 45 M.L.J. 602. 
— S. 288 —Portions of statements. 

■■' U nder S. 288 whole of the previous statement is 

to be treated as evidence and not only portions of it 
and therefore it is essential to put the whole of it to the 
witness and then after giving notice to the prosecution 
and the defence, it can be brought on record under 
S. 288, Cr. P. Code. (JCinkJiede and Mohtuddtn^ A. 
y. Cs.) Musa v. Emperor. 114 1, o. 609= 

30 Or. Ii. J. 333 = 1929 Or. 0. 257= 
A. L B. 1929 Nag. 233. 

•: ^If a Judge wants to rely upon S. 288 the whole 

of the previous statement should be filed and it would 
then be open to the Court to come to a conclusion after 
weighing the evidence. (JDevadoss and Wallace, //.) 
AYYAMPERUMAL PlLLAI v, EMPEROR. 

91 1. 0. 60 = 27 Cr. L. J. 18=1926 M. W. N. 319 = 
22 M. L. W. 405= A. I. B. 1925 Mad. 879. 
— S. 288— Procedure. 

—At the trial, on the date of the examination of 
the witness, the evidence of the witness recorded under 
Ch. 18, was brought on record and admitted in evid- 
ence under S. 288. The Court did not inform the 
accused or the prosecution that he was going to treat 
as evidence under S. 288 the evidence of the witness. 
Held that the coarse adopted was contrary to prac- 
tice and inconsistent with all rules regulating the 
admissibility of evidence. (J^inkhede and Mahiuddin, 
A. y. Cj.) Musa v. Emperor. 114 1, o. 609 = 

SO Cr. L. J. 333=1929 Cr. C. 267= 
A. I. B. 1929 Nag. 233. 

288— ‘ Provisions.* 

** Provisions ** are not limited to Ss* J55 and 

157 of Evidence Act, 

Under S. 288 the evidence of a witness taken before 
the Cdmmittmg Magistrate can in the discretion of the 
Jfi]dge;ibe treated as substantive evidence in the case 
“ for an* purposes subject to the provisions of the Indian 
Evidence Act.’* " Provisions ’* in the section cannot 1^ 
limited to particular provisions in the Evidence Act, so 
that statements made by witness before the committing 
Magistrate are admissible not only to contradict or 
corroborate a vrttness but also for the purpose of defcer- 


CB. P. CODE (1898), S. 288— Directions to Jury. 

mining the guilt or innocence of the accused. But if the 
witness changes the version before the Session Judge 
such evidence must be accepted with more caution, than 
the evidence of a witness who adheres in the Sessions 
Court to what he deposed before the committing Magis- 
trate. {Macleod, C. y. and Crump, y.) BaSAPPA RuD- 
RAPPA DHAMA3SGHI V, EMPEROR. 86 I. C. 145 = 
27 Bom. Ii. B. 113=26 Cr. L. J. 705 = 
A. I. B. 1925 Bom. 266. 

— S. 288— Betraction. 

Where before the committing Magistrate, the- 

wife of the accused admits that her husband had taken 
part in the murder of his father but asserts in the- 
Sessions Court that the admission was due to torture by 
police, of which she never complained before, the- 
Sessions Judge is entirely justified in admitting her 
deposition before the committing Magistrate as evi- 
dence at the trial under S. 288. (^Waller and Cornish, 
yy.) Kesava PiLLAi V, Emperor. 

1929 Cr. C. 485=30 M. L. W. 642 = 
2 M. Cr. C. 298 = 1929 M. W. N. 901 = 
A. I. B. 1929 Mad. 837 = 57 M. L. J. 681. 

S. 288 empowers the Court of Sessions to treat 

as substantive evidence at the trial, depositions made 
before the committing Magistrate but subsequently,, 
repudiated before Sessions Judge, as having been made 
under police oressure. iShadi Lai, C. J. and Zafar 
Ali, y.) Rakhaz/. The Crown. 93 1, c. 230= 
6 Lab- 171=26 P. L. B. 304= 
27 Or. Ii. j. 438=A. I. B. 1925 Lab. 399. 
— S. 288— Scope. 

^Evidence duly taken before a ?vlagistrate can be 

used for all purposes in a trial Court so long as the 
evidence is evidence within the meaning of the Indian 
Evidence Act. The view that S. 288 can only be 
utilised in such cases as the Evidence Act specifically 
provides is wrong as that Act has no such sneciaB 
provision. On the other hand, to hold that S. 288 can 
be utilized in all cases, except those in which the 
Evidence Act directly prohibits such use, would render 
the amendment of 1923 quite useless. (Adami and 
Bucknill, yy.) JEHAL TELI V. EMPEROR. 

84 I. C. 334 = 3 Pat. 781 = 6 Pat. L. T. 53= 
26 Or. Ii. j. 270= A. I. B. 1925 Pat. 61. 
— S. 288— Statements in Investigations. 

^The object and effect of S. 288 is to place the 

deposition in the committal enquiry on exactly the same 
footing as the deposition in the Sessions Court. Such 
a deposition is ‘‘testimony” within the meaning of S. 157* 
of the Evidence Act, which, a prior statement by the 
witness during the police investigation is admissible 
in evidence to . corroborate. A.I.R. 1923 Mad. 20 and 
27 Cal, 295, Foil. {Scott-Smith and F fords, yy.) Mam- 
GHAND V. THE CROWTST. 82 I. O. 129 = 

26 Or. Ii. J. 1201=6 Lab. 324= 
A. I. B. 1924 Lab. 609.. 
— S. 289— Directions to Jury. 

Lnsuffcient evidence. 

Although a mere scintilla of evidence clearly would’ 
not justify the Judge in leaving the case to the jury, at 
the same time it is not necessary that the evidence must 
be satisfactory, trustworthy and conclusive before the 
jury can be asked to arrive at their verdict on it ; (10 
A1I.'414 and l6Bom. 414. Rel. on.) {Allanson and 
Sen, yy.) Ramchariter Singh v. Emperor. 

1031. 0, 648 = 8 P. L. T. 691= 
28 Or. L. J. 692 7 Pat. 16 = 
8 A. I. Or. B. 369= A. I. B. 1927 Pat 370. 

Insufficient evidence. 

No evidence worth th^ natue is under the , law very 
different from no Evidence, i If,ia Judge directs the jury 
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to return a verdict of not guilty, because he holds that 
there was no evidence worth the name against the 
accused he commits an error of law. If there is any 
evidence it is for the jury and not for the Judge to say 
that this evidence was such that no reliance could be 
placed upon it. But this error of law is not of great 
imoortance. {^Newbould and B, B. Ghose, //.) Raha- 
MALi Howladar V. Emperor. 86 I. 0. 463= 

26 Or. L. J. 1151 = A. I. B. 1925 Cal. 1055. 
— S. 289— Procedure. 

A and B tried together — No sufficient evidence 

against A — Court should not forbear from acquitting A 
on the ground that B^s case will be prejudiced. {Cum^ 
ing and Mttkerji^ //.) HaRICHARAN DaS v. 
Emperor. 93 I, 0. 46= 

27 Or. L. J. 398 = A. I. E. 1926 Oal. 728. 
— S, 289 — Withdrawal from Jury. 

Imufficient or untrustworthy evide7tce. 

Section 289, clearly lays down that Sessions Judge has 
no power to withdraw a case from the jury, but in 
certain circumstances in a trial by jury he is entitled to 
direct the jury to return a verdict of not guilty. But 
what gives him such power, as S. 289, sub-S (2), states, 
is when there is no evidence, 5 C. W. N. 411, Expl. 

The expression “ there is no evidence ” in S. 289 
cannot be extended to mean no satisfactory, trustworthy 
or conclusive evidence. 9 C. W. N. 829 ; 10 All. 414 ; 
A. I. R. 1928 Bom. 220 and A. I. R. 1924 Rang. 165, 
Foil. (j¥ort, y.) Emperor v. Kishore 

MISSIR. 1151. 0.692 = 

10 P. L. T. 101 = 30 Or. I.. J. 519 = 
12 A. 1. Or. E. 329= A. I. E. 1929 Pat. 121. 
— S. 291— Discharged witness. 

— ■ Bight of Accused, 

Section 291 of the Cr. P. Code, does not in express 
terms refer to a witness who has been cited and dis- 
charged but if the accused insists on the examination 
of a witness in attendance who had been discharged 
before, the Court may, in the interests of justice, allow 
the accused an opportunity for his production. 
{Kanhaiya Laly J, C.) NaGESHWAR v. KinG- 
EMPEROR. 73 I. C. 54 = 

24 Cr. L. J. 618= A. I, R. 1923 Oudh 142 
— S. 291— Refusal to examine a witness for 
defence— Conviction had. 

Where the accused wanted to examine a witness 

in his own defence but the witness was not examined, 
LJteldy that the accused was deprived of a right which 
he had iDy law and that his conviction was bad. (JValsh^ 
/.) Bhagwan Das v, Saddiq ahmed. 

861, 0. 79 = 23 A, D, J. 73 = 26 Or. Ii. J. 703 = 
6 Ii. E. A. Or. 101= A. I. E. 1926 AU. 318, 
— S. 291— Refusal to summon. 

Refusal to grant an adjournment to summon a 

witness not named in the list delivered to the trying 
Magistrate is legal. ^Martineau and Zafar Aliy J/,) 
Nazir Singh v , emperor. 91 1. 0. 806 = 

7 L. L. J. 428= 26 P. L R. 767 = 

27 Or- li. J. 134= A, I. E. 1926 XiUli. 567. 
S. 297. 

Charge to Jury. 

Contents of Charge to Jury. 

Defective direction. 

Duty of Jury, 

Evidence. 

Misdirection. 

Non-direction. 

Omissions. 

Sunhning up. 

Miscellaneous. 

Cr. D.— 36 


CE. P. CODE (1898), S. 297— Charge to Jury— Evi- 
dence. 

— S. 297— Charge to Jury. 

—Accused represented. 

Where the accused are represented, the Court may,, 
having regard to the skill and elaboration with which 
rival contentions are placed before the jury by counsel 
on both sides, make the charge not so elaborate, but 
direct the jury to take the arguments into consideration. 
27 Bom. 644, Ref. {yVildy J. C.‘ and Rupchandy A, /. 
C.) Md. Khan v. Emperor. 

1930 Cr. 0. 1145 = A. I. B. 1930 Sind 308. 

Accused unrepresented », 

Per Wildy J. C. — Where in a Sessions Court an 
accused person is unrepresented, it is particularly 
necessary that the Judge while charging the jury should 
bring to their notice the arguments which would have 
been used, if he had been represented by a pleader ; else 
there is a chance that if the case goes to appeal, it will 
be urged that there was a non-direction in the charge of 
the jury. (Wtldy J, C. and Rupckandy A. /. C.) MD. 
Khan v. Emperor. 1930 Cr. C. 1145 = 

A. I. R. 1930 Sind 308. 

Where the Judge told the jury that the essence 

of the law of private defence was that the person exer- 
cising it must be possessed of reasonable fear either for 
his own safety or the safety of his property, 

If eld : that exposition of the law on the right of pri- 
vate defence was not exhaustive, for, under S. 97, I. P. 
C. the right of private defence extends under the restric- 
tions specified in that section not only to the defence of 
one’s own body or property, but to the body or property 
of any other person as well. {Newbould and Mukherji^ 
//.) ABDUL RaZACK z\ EmPEROR. 

A. I. R. 1928 Oal. *269. 
— S. 297— Charge to jury— Caution. 

Where the foundation for the prosecution story is 

dying declaration of the deceased a caution should be 
given to the jury as regards the weight and efficacy to- 
be given to a dying declaration and their attention 
should be drawn to the question of how far the other 
facts and surrounding circumstances proved in evidence 
must be said to support the truth or otherwise of that 
declaration. (Bearson and Jack, fj,) EMPEROR v, 
SaSHI KanTa De. 34 O, W. N. 792 = 

1930 Cr. C. 1164= A. 1. E. 1930 Oal. 764. 
— S. 297— Charge to jury— Evidence. 

■ — Referesice to police Diary under S, 162, 

Although it is injudicious to refer to police diaries- 
in charge to jury, where the Judge refers to it under 
S. 162, there is no misdirection in doing so if the Court 
! warns the jury that they were entitled to believe the 
witness if they thought so unless the defex^ce showed 
that he had on a previous occasion made a contradic 
tory statement. (Macpherson and Dhavhy J/,) RaM 

SARUP Singh v . Emperor. 9 Pat. 606 « 

1930 Or. C. 1009 = 128 1,0. 121» 
A. I. E. 1930 Pat. 613. 
— — —Suggestion that witnesses are screening the 
offender. 

The jurors ordinarily are not men who are used to 
weighing evidence and it is therefore necessary that all 
help should bq given to them in estimating the evidence 
in the light of the observations made by the learned 
Judges in decided cases. Where the witnesses changed 
I their version of evidence in the Sessions Court and the 
Judge addressed the Jury as follows 

It seems clear to me that these persons have decided 
to go as far as they posably can towards altering their 
evidence in such a way as shall secure the acquittal of 
ihe two men here on trial.*? , , 
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OR. P. CODE (1898), S. 297— Charge to Jury- 
Evidence. 

Held, that this was a suggestion to the jury the wit- 
nesses were speaking the truth when they were deposing 
before the committing Magistrate but that before him 
they were attempting to screen the offender and there- 
fore the charge was vitiated by the defect. (JSuhra- 
wardyand Panton, //.) ABDUL GaM v. EmPEROR. 
63 OaL 181=42 0. L. J. 205 = 26 Or. L. J. 1577 = 
90 I. 0. 637=A.I.R. 1926 Cal. 235. 

— documents not proved. 

Where it has not been proved that certain letters had 
been written by a certain person, it is not necessary for 
the Court to place those letters before the jury in order 
to get their opision whether the letters were written by 
that person or not. {Cutmng and Mukerjee, /J.) 
Ehijiruddin 7'. Emperor. 53 Cal. 372= 

42 0. L. J. 504=27 Or. L.J. 266 = 92 1.0.442= 
A. I. B. 1926 Cal. 139. 

— S. 297— Charge to jury— Explanation of Law. 

— B efiefit of doubt ^Mention of. 

A Judge is bound to explain the law Ui the jury with 
clearness and distinctness and failure to do so prejudice^ 
the trial. Where the Judge withholds from the jury the 
legal assistance, the assistance in points of law, which 
the case demands he fails in his duty. So also the 
Judge ought not to omit to state in his charge that if 
the jury entertains a reasonable doubt as to the guilt of 
the accused they are bound to return the verdict that 
the accused is not guilty. (Young- and Sen, JJf) Em- 
PEROR V. Mohammad Ismail. 120 1. C. 264= 

1929 A. L. J. 1261 = 31 Cr. L. J. 38 = 

1930 Or. C. 40= A. I. E. 1930 All. 24. 
— — ’-^Aceused fwt pleading exception. 

The mere fact that the accused persons do not admit 
that ’they were present at the occurrence or raise a case 
of provocation or that of passion, etc, does not render it 
unnecessary to give the jury a proper direction as to the 
exceptions. The question is whether on any reasonable i 
view of the facts, certain of the exceptions can matter. I 
If they can matter and if a proper direction is not given 
to the jury, then it is not open to the Court to guess and 
gamble as to whether or not the jury’s verdict w’ould 
have been different. (Rankin and Chotzner, J /.) 
Jahur Sheikh v. Emperor. 30 0. W. N. 912= 
45 0. L. J. 20 = 27 Or. L. J. 1402= 
98 I. 0. 714= A. I. B. 1926 Cal. 1107. 

Merely stating in the charge, that particular 

sections have been read and explained to the jury with- 
out showing in what manner they were explained, is 
bad. (Newbould and B. B. Ghose, //.) RaHAMALI 
Howladar V. Emperor. 88 1. 0. 463= 

26 Cr. L. J. 1151= A. I. R. 1925 Oal. 1066. 
— - Unlawful assembly. 

In making the charge to the jury with respect to ac- 
cused in an unlawful assembly case the judge must be 
careful to see whether there has been any change in the 
common object of the assembly in the course of the 
occurrence. For the common object of an unlawful 
assembly can change as the occurrence progresses. So 
it may be that there are various common objects in the 
course of an occurrence and it is the business of the 
judge in his charge to the jury to place all these com- 
mon objects that there may have been, before the jury 
to enable the jury to decide if any of them has been 
proved against the accused and if so which of them. 
(Greaves and Panton, JJf) ABDUL GaNI v. EMPEROR. 
83 1.O. 346= 26 Or. L.J. 1386 = A,LB. 1926 Cal. 494. 
——Per Cuming, S. 34 and the connected Ss. 35 
36.37 and 38 of I. P. Code create no substantive 
offence. They are merely declaralory of a principle of law 
and in charging an accused pers<.m it is not necessary to 


OB.-P. CODE (1898), S. 297— Ohaxge to Jury- 

Nature. 

cite them in the charge. (Mookerjee, Richardson, C.C, 
Ghose, Cufning and Page, JJf) EmPEROR v. BaREN- 
DRA Kumar Gkose. 81 1. 0. 353= 

28 0. W. N. 170= 38 0. L. J. 411 = 
25 Cr. L. J. 817 -A. I. B. 1924 Oal. 257 (P.B.). 
— S. 297— Charge to Jury— Nature. 

In a case triable by a juiy. the charges should be 

few and simple, and so readily capable ot explanation 
by the Judge that the jury will have no difficulty in 
appreciating the law which they have to apply to the 
facts of the case before them. The charge should 
shortly state the salient points in the case, the evidence 
adduced in it and the points for determination to the 
jury with reference to the law. A multitude of charges 
covering offences subtly distinguished from one another 
is enough to confuse a jury and cause a mistrial. 
(Suhrawardy and Page, JJ.) JABANULLAH v- EM- 
PEROR. 34 O. W. N. 366 = 57 Cal. 1162 = 

1930 Cr. C.742 = A.I.B. 1930 Oal. 434. 
Simple language —Judges opinion. 

The duty of a Judge is to help the jury to arrive at a 
proper verdict of the facts, and with that in view it is 
far better to use the plainest and simplest language in 
liis charge. Also if he does express his opinion on the 
facts he should do it in such a way as makes it quite 
clear to the jurors that -he is not in any w’ay seeking to 
usurp their functions or to interfere in matters the deci- 
sion of which is exclusively within the competence of 
the jury itself. (Pearson and Midlick, JJf) MaNO- 
HAR Manual v. Emperor. 1930 Cr. 0. 667= 
126 1. C. 775= 31 Or. L. J. 1115 = 
A. I. B. 1930 Cal. 430. 

The charge cannot be said to be bad unless it is 

really insufficient. (Rankin, C. J. and Buckland, /.) 
Babarali Sardar V. Emperor. 49 0. L. J. 197= 
116 I. 0. 167 = 30 Cr. L. J. 580 = 66 Cal. 840 = 
13 A. I. Or. B. 8= A. L B. 1929 Cal. 182. 
Several accused. 

Where several persons are tried jointly being 
members of an unlawful assembly and for several other 
offences, the charge to jury must set out the defence of 
each accused and the common object and the case of 
each accused. must be dealt with separately. (Odgers, /.) 
Thangaya Nadar v. Emperor. 97 1. 0. 748= 
27 Or. L. J. 1164 = A. I. B. 1927 Mad. 56. 
Where a Judge complied with all the requisi- 
tions of the law, i.e., where he stated the law correctly 
and placed the case before the jury both as it stood 
against as well as in favour of the prisoners, and left 
the jury to decide upon evidence which was admissible 
and relevant and where the jury arrived at a verdict 
which was very reasonable, 

Held, that there was no justification for interfering 
with the conviction based upon such verdict. (Stuart, 
C. J.) Babban V. Emperor. 4 O. W. N. 901= 
28 Or.L.J. 937= 105 1.0. 457= A.I.R. 1927 Oudli 649. 

— Reading of passages from judgments. 

There is no prohibition in law forlDidding a Judge to 
read to a jury in his charge from a judgment, though in 
practice it is not desirable to refer and read from 
several law reports, as it may have the effect of con- 
I fusing the minds of laymen. Yet the jury are entitled 
to ask and the Judge is entitled to read passages from 
judgments for guidance of the jury, and such reading 
does not amount to misdirection. (Rutledge. C. J., 
Heald and Chan. JJ.) KING-EmPEROR v. NGA TIN 
Gyt. 4 Bang. 488=6 Bur. L. J. 209=99 LC. 1013= 
28 Cr. L. J. 213=7 A. I. Or. B. 394= 
A. I. B. 1927 Banff. 68 tF3.). 
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OB.P.OODE (189R), S. 297— Charge to jury— 

2^9i1iU]r6. 

"S . 368, / . C .•’—DistUiction between knowledge 

^nd suspicion. 

The proper way to charge the jury in a case under 
S. 368, I.P.C. would be to place before the juiy the evi- 
dence, the direct evidence of knowledge as given of the 
Abduction of the girl, to point out the strength and 
weakness of that evidence, to tell them that this was the 
only evidence relating to the knowledge, and then to 
place before them the circumstances, if any, which 
might raise an inference of knowledge on the pait of the 
accused that the airl was an abducted girl ; and lastly to 
ask the jury to draw their own conclusion on that ques- 
tion. To place before the jury the suspicion in the 
mind of the accused and the reasonable cause for such 
.suspicion and also direct evidence as to knowledge on 
his part will have the effect of obliterating from the 
mind of the jury any distinction they may entertain 
between knowledge and suspicion. A defect of this 
natuie on a crucial point is likely to vitiate the verdict. 
iSu/irawardy and M. N. Mukcrji, JJ.) GaDADHAR 

Sarkar V. Emperor. 87 1. 0. 845 = 

26 Or. Ii. J. 1021 = A. I. R. 1926 Cal. 226. 
— S. 297— Charge to jury— Procedure. 

Interpretation of charge » 

The right course for a Judge is to charge the jury him- 
self ; but where there are difficulties in the way of doing 
this, as when the Judge does not happen to be suffici- 
ently acquainted with the vernacular language so as to 
be understood by the jury, his delivering the charge 
through some other man is not improper The impoit- 
ant thing is that the review of the evidence made by the 
learned Judge should be placed before the jury in a 
manner which they can understand. {^LindsaVy Ag.C./.) 
SuR Nath Bhadurt v. Emperor. 106 I. 0. 662 = 
25 A.L.J. 1077= 8 A.I,Cr.R. 342 = 8 L.R.A. Cr. 140 = 
28 Cr. L. J. 960 = A. I. R. 1927 All. 721. 
-The Judge should warn the jury that the state- 
ment of the accused not amounting to confession cannot 
be considered against the co-accused. 

A charge to the Jury must be read as a whole and if 
Tipon the general view taken, the case has been fairly 
left within the Jury’s province there is no misdirection. 
41 Cal. 1023, Foil. ^ICennedy^ J. C. and Raymond^ 
A. J. C.) Topandas V. Emperor. 81 1. C. 249 = 
25 Cr. L. J. 761 = A. I. R. 1926 Sind 116. 
— S. 297— Charge to jury— Re-charge. 

Cross-examination of jury. 

When in case of an unintelligible verdict from a jury, 
a Judge thinks it better to re-charge the jury on specif 
points there is nothing in the Cr. P, Code to pi event 
him from doing so. In such a matter it is most un- 
satisfactory for a Judge to cross-examine the jury which 
as a matter of fact means cross-examination of the 
foreman of the jury. {^Rankuix C. /, and C. C. Chose, 
y.) Hamid au v. Emperor, 126 I. C. 97= 
31 Or. L. ;r. 761 = 1930 Or. 0. 401=67 Cal. 61 = 
A. I. R. 1930 Cal. 320. 

-Conviction for daeoity — Acquitting one out of 

five. 

Where five persons were charged with daeoity and 
the jury acquitted one and convicted the rest and the 
Judge failed to ask them to consider the result of their 
acquitting one and whether they still found that robbery 
was committed by five persons, 

Held, it was impossible to find» what the verdict 
could have been if the questions were pat to them and 
conviction for daeoity should be set aside. {Vtlodler and 
Madhavan Hair, JJI) ABB AS A LI v. EMPEROR. 
1061. 0. 341=1927 M. W. N. 863= 29 Cr. J- 6= 


OR. P. CODE (1898), S. 297— Charge to jury— 
Specific direction. 

9 A. I. Or. R. 248=1 M, Or. 0. 72= 
A. I. R. 1928 Mad. 144=68 M. L. J. 732. 
— S. 297— Charge to jury— Recording. 

In a Judge does not write hi^ chaige before 

delivery which whenever practical is the better couise, 
he should reduce the charge to w riting as soon as 
possible after charging the jury so that what he said is 
fresh in his mind. A delay makes it impossible for an 
appellate Couit to know whether the wiitten charge was 
really the charge which was given to the jury. {Young, 
/.) JAGMOH AN Singh z/. Emperor. 

120 I. C. 114=1930 Cr. C. 44 = 30Cr. L. J. 1146 = 
52 All 207 = 1930 A.L.J. 486 = A. I.R. 1930 All. 28. 

'It is unquestionably desirable that the lecord of 

the charge on question of law should be suflBcientb full 
to show whether the elements constituting the offences 
charged have been properly and fully explained to the 
jury. But where the law regaiding the offence charged 
has been fully e,xplained to the jury, the fact that the 
Judge has failed to note the same on the recoid is not 
sufficient to set aside the conviction. {Macp/ierson and 
Dhavle, JJ.) RaMSARUP SINGH v. EMPEROR. 

128 I C 121 = 

1930 Cr.C. 1009 = 9 Pat. 606 = A.I.R. 193o‘Pat. 613. 

Rangoon High Court practice — Taking short- 

hand note of charge — Deprecated . 

The existing practice of taking a shorthand note 
of the charge of the learned Judge presiding at 
the Criminal Sessions of the Rangoon High Court 
only in cases of murder strongly deprecated. In cases 
where an appeal lies, or where an application is made 
to the Government Advocate for a fiat, it is essential 
that there should be an official record of the charge the 
learned judge delivered to the jury. 28 C. W. N. 170 at 
174 and 28 C. W. N. 2Sl, Ref. {Page and C.J. Doyle, 
J.) U Ba Thein V. The Emperor. 8 Rang. 372= 
127 I. 0. 730 = 1930 Or. C. 1179 = 
A. I. R. 1930 Rang. 361. 

It is not in every case that the Judge is bound to 

state in his charge how he explained the law to the jury. 
But the charge must be recorded in such a way as would 
enable the High Court sitting as a Court of appeal to 
judge whether the facts and circumstances of the case 
had been properly placed before the jury and also 
whether the law had been correctly explained. {Cuming 
and Mukerji, JJ.) KHIJIRXJDDIN v. EMPEROR. 

63 Cal. 372 = 42 0. Ii. J. 604=27 Or. L. J. 266= 
92 I. 0. 442= A. I. R. 1926 Cal. 139. 
— S. 297— Charge to Jury— Specific direction. 

E vidence of slight value — Caution. 

Where in a trial for forgery it was essential to prove 
whether one R was below 18 and the accused had 
knowledge of it, evidence of a witness in another pro- 
ceeding was referred to of which the accused had know- 
ledge; the judge instead of leaving the jury to find the 
knowledge of the accused simply said that if he had 
knowledge of the prior proceeding, he should be held 
guilty, and omitted to mention that the evidence refer- 
red to was trivial, 

Held, the charge was defective and the trial was 
vitiated. {Kankm, C. J., C.C. Chose, Snhrawardy, 
Mukkerji and Jack, //,) PaDaM P.^RSHAD v. 
EMPEROR. 119 I, 0. 193 =60 0. Ii. J, 106 « 

33 C, W. N. 1121=30 Or. Ii. J. 993- 
1929 Or. 0. 226= A. E 192® Cal. 6X7(8. B ). 

■■■ " Important wiptessnot called by prosecution. 

The fact that an important witness has not been 
called by the prosecution should be pointed out to the 
jury and th^ should .be left to draw their own condu^ 
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OR. P. CODE (1898), S. 297 — Charge to jury. — 

Specfic direction. 

sions from it. 8 Cal. 121, Ref. (J?oss and Wort, //.) 
Tajali Mian Emperor, 104 1. 0. 459 = 

9 P. L. T. 67=7 Pat. 60=28 Or.L. J. 843 = 
A. I. R. 1928 Pat. 31. 
— — Person suspected to be an accomplice. 

In any jary trial where the facts and circumstances 
of the case raised a sufficient suspicion that a certain 
person had something to do with the transaction con- 
cerning the offence, it is necessary for the Judge to have 
it put to the jury to consider whether such person is or 
is not an accomplice. {Cuming and Gregory, J /.) 
Mossz'. Emperor. 100 I. c. 368= 

' 28 Or. L. jr. 278 =A^ I. R. 1927 Oal. 460. 
Omission to put m F, 1. R. 

Where the witnesses named as eye-witnesses in the 
original complaint were not examined, it would be im- 
proper to tell the jury that they were entitled to draw 
inference adverse to the prosecution unless in evidence 
it appears that no satisfactory reasons for non-examina- 
tion were forthcoming. It is not the duty of the Court 
to inform the jury that several witnesses in committing \ 
Court did not support the prosecution case where this 
point was not put in evidence before the jury. It is the 
obvious duty of the prosecution to put forward the first 
information report in the case. Where the Judge in 
his charge to the jury merely passed over the omission i 
to do so with a casual remark that the complaint has 
not been filed, it would amount to a misdirection and as 
the jury were not therefore properly charged, the verdict 
must be set aside. A. I. R. 1922 Cal. 461 ; 16 All. 84; 
A. I. R. 1924 Mad. 239, Rel. on ; 10 Cal. 1070 Diss. 
from ; 42 Cal. 422, Dist.; A. I. R. 1921 Cal. 257, 
Commented upon. {Wallace and Madhavan Nair, //.) 
Muthaya Thevan V. King-Emperor. 

1001 0. 531 = 25 M. L. W. 487=28 Or. L. X 307= 
A. I. R. 1927 Mad. 476, 

Benefit of doubt. 

^ In every charge to a jury it is well to Include therein a 
direction that the prisoner must always be given the 
benefit of the doubt, but that doubt must be at reason- 
able and valid doubt. {Findlay, J. C.) SONIA KOSHTI 
V. Emperor. 99 1. 0. 849 = 28 Or. L. J. 177 = 

7 A. I. Cr. R. 333= A. 1. R. 1927 Nag. 117. 

’Supplementary trial. 

Where there are two trials— one original and the 
other supplementary— the Judge at the supplementary 
trial should warn the jury that the accused must have a 
perfectly fair trial, and that the jury are not to be 
biassed by the result arrived at in the previous trial. 
It is neither necessary nor desirable for him to tell the 
jury the offences of which the first batch of the accused 
were convicted. {Walmsley and Suhrawardy, JJ.) 
Mofezuddi V. Emperor. 72 1. C. 65= 

24 Or. L. J. 305= A. I. R. 1924 Cal. 435. 
— S. 297— Contents of charge to jury. 

Evidence equally balanced. 

Where prima facie the evidence is more or less 
equally balanced to the ordinary jury the Judge ought 
to give the usual direction to the jury that if they have 
any reasonable doubt in their minds as tb the guilt of 
the accused they should give the accused the benefit of 
it. In such a case it is almost impossible to say that 
the omission of this very important portion of the charge 
to the jury might not affect the minds of the jury. 
{Toung, /.) Jagmohan Singh v. Emperor. 

1201 0. 114 = 1930 Cr. C. 44=80 Or. L. X 1146 = 
52 AH. 207 >*1930 A.L.1. 486 = A. I. R. 1930 All. 28. 
—Something more is required than the strict letter 
of the law in a Judge’s charge to the Jury, , It is not 
sufficient merely to recount and repeat chronologically 


CR, P. CODE (1898), S. 297 — Contents of charge 
to jury, 

the evidence of witnesses “ obfuscated by a cloud of un- 
necessary detail and exalted verbiage,” without sifting, 
and valuing it or marshalling it under separate heads.” 
“ It is worse than a waste of time to spread fine langu- 
age and lofty homilies before a common jury.” SimU 
larly long and abstruse dissertations upon the law only 
tend to divert the attention of the jury from the essen- 
tial points for consideration. A charge which avoids, 
any expression of opinion amounts to a most unhelpful 
direction. An inadequate charge is vitiated for mis- 
direction and non-direction. {Cuming and Lort 
Williams, JJ,) NaGENDRA NATH v. GopAL SARDAR. 

34 C. W. N. 164 = 1929 Or. C. 390 = 57 Cal. 740 = 
A. I. R. 1929 Cal. 742. 

R ecord of. 

Session Judge’s note on the point of heads of charge, 
giving sections without details as having been read and 
explained to the jurors is sufficient record so as to. 
comply with the law at least where the law applicable 
to the facts of the case is not complicated. A.I. R. 
1925 Pat. 797 and A. I. R. 1928 Pat. 420; Pat. Cr. A. 
94 of 1924, Ref. {Macpkerscm and Dhavle, JJ.y 
Dhanpat Tiwari V. Emperor. 9 Pat. 148 = 

11 Pat. L.T. 646=125 I. 0. 131 = 31 Cr. L. X 786 = 
8si^^ 1930 Cr. C. 511= A. I. R. 1930 Pat. 243. 

Accused unrepresented. 

Where the accused is repre‘^ented and the case 
has been elaborately argued, the Court may not 
make the charge elaborate but simply direct the jury to 
take the arguments into consideration. But where the 
accused is unrepresented, it is particularly necessary 
that the judge should bring to their notice the argu- 
ments which would possibly have been used by a 
pleader ; else there is a risk of the charge being attack- 
ed on appeal on the ground of non-direction. {Wild, 
J. C. and Rupckand, A. J. C.) MaHOMED KHAN v. 
Emperor. 1930 Cr. C. 1145= A.I.R. 1930 Sind 308. 
^Judge should place before jury in coherent man- 
ner salient points arising on evidence adduced — Evidence 
of witnesses need not be incorporated. {Rankin, C. /. 
and C. C. Ghose, J.) JUTT MULI v. EmpeROR. 

126 I. 0. 699 = 33 C. W. N. 918 = 1929 Cr. C. 477= 
57 Cal. 248 = 31 Cr. L.J. 857= A.I.R. 1929 Cal. 765. 
Accuracy — Mention of — Two convicting pre- 
sumptions together. 

It is essential that in the general observations which 
a Judge makes in the course of his charge to the jury be 
should be accurate and within the limits of what has 
always been allowed from time to time in criminal 
trials. The verdict of the jury should not be interfered 
with except where the charge taken as a whole cannot 
be supported. The passage in the charge to the jury 
ran as follows : “As there is a presumption of innocence 
in favour of the accused, so there is a presumption of 
truthfulness in favour of the witnesses. The presump- 
tion is rebutted i^ it is shown that the witness has told 
an untruth. But that W'ould not justify you in rejecting 
his evidence in toto. You will have to carefully scruti- 
nize his evidence and should accept it only to the extent 
to which it is supported by the evidence of other trust-, 
worthy witnesses and circumstances and probabilities of 
the case”. 

Held, that the language of the learned Judge may 
lead to misconstruction and he should not have put 
together the presumption of innocence in favour of an 
accused and the presumption in favour of the veracity 
of testimony adduced in a Court of justice. The two 
presumptions are in their nature different and should 
not be classed together in the manner in which it has 
been done by the learned. Judge in this instante. {C. Ci 
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C?R. P. CODE (1898), S. 297— Contents of Cliarge 
to jury. 

Chose and Jackson^ //.) AMBAR ALI v, EMPEROR. 

48 O.L.J. 473 = 30 Cr.L.J. 825 = 33 C.W.N. 55= 
117 I.C. 684 = A.I.E. 1928 Cal. 769. 

. P ull statement of law and fact. 

As the law allows an appeal in cases of trial by jury 
•on the ground of misdirections, the charge should be in 
such a form as to enable the Court of appeal to say that 
all points of law and fact were clearly and correctly and 
with sufficient fullness explained to the jury, having regard 
to the evidence adduced in the case. (34 Cal. 698, Foil.) 
(lT. 6*. Ghose and Cammiade^ //.) Tuka Ml a v. 
Emperor. 31 C.W.iq'. 387=28 Cr. L.J. 478 = 
101 I.C. 606=A.I.R. 1927 Cal. 936 
Questions of law. 

Although the law requires that the Judge should 
record only the heads of the charge, still he must put 
•down sufficient in the charge for the appellate Court to 
ascertain whether he did or did not correctly explain 
the law to the jury. A. 1. R. 1922 Cal, 192, Foil. 
iCuming and Gregory^ JJ,) MOSS v, EMPEROR. 

100 I.C. 358 = 28 Cr. L.J. 278 = A.I.R. 1927 Cal. 460. 

—It is not for the Judge to explain to the jury 

questions of law which do not arise on the facts or 
pleadings of the party. (Cuming and Gregory, JJ ) 
Adam Au v . Emperor. 100 1. C. 718= 

7 A.I. Cr. B. 546 = 46 C.L.J. 131 = 31 C.W.N. 314= 
28 Cr. L. J. 334= A. I. B. 1927 Cal. 324. 

" Opinion of the Judge, 

The duty of the Judge in summing up is to place the 
■entire evidence, for or against the accused, before the 
jui7 and leave the ultimate decision of the question of 
fact to it. He is not debarred from expressing his own 
•opinion upon the evidence, but it should be done in such 
a way as not to create any impression in the mind of 
the jury that it was a direction from the Judge which 
they should follow. (34 Cal. 698 and A, I. R. 1922 
Cal. 192, Rel. on.) Apart from this, any advice from 
the Judge to ignore or neglect any evidence is improper. 
It is not proper to ask the jury to decide questions of 
fact without considering the whole of the evidence. 6 
Bom. L. R. 31, Rel. on. 

In a case where there are no eye witnesses and no 
sufficient evidence of motive, it is proper to leave the 
whole case to the jury. (Suhrawardy and Dutfal, JJ,) 
Naibulla Shaikh v. Emperor. 96 1. C. 990= 
43 O.L.J. 488=27 Or L J.l 038 = A.I.B. 1926 Cal.996. 

Words of the section. 

It is the duty of the Sessions Judge to explain clearly 
to the jury the offence with which the accused are 
charged and in doing so the Judge should keep before 
him the words of the section defining the offence. 

In case of theft removal must be done dishonestly and 
the word ** dishonestly,” must be explained to the jury. 
<^Devadoss and Waller, JJ,) VeNKATIGADU Z'. EM- 
PEROR. 97 L 0. 951=24 M. L. W. 416= 

27 Or. L. J, 1191= A. I. B. 1926 Mad. 1121, 
— — Judge should state the law* 

The charge to the Jury must comply with the pro- 
visions of S. 297, and must sum up the evidence for the 
prosecution and lay down the law by which the jury are 
to be guided. Where the charge stated that the law on 
the subject had already been presented to the jury by 
the public prosecutor and that in the opinion of the 
Sessions Judge no difficult point of law arose in the case, 
Held, that the charge is defective. ([29 Cal. 379, 
Approved.) (Kotval, A* J* C*) RaMPRASAD zf. 
Emperor. 88 1. 0. 178=260r. L. J. 1990= 

A. LB. 1926 Nag. 53. 

E xplcmation of accused. 

Id a case where the evidence of th^ the 


OB. P. CODE (1898), S. 297— Defective direction. 

accused lests upon discovery of stolen property from his 
possession, and which is tried by the jury the proper 
course is to direct that the jury are entitled to take the 
explanation offered by the accused of their possession. 
It is not necessary that such claim by the accused must 
be proved. 52 Cal. 223, Ref. (Suhrawardy and 
Panton, JJ,) KaBATULLA v, EMPEROR. 

90 1. 0. 642=42 O. L. J. 212= 
26 Or. L. J. 1682= 63 Cal. 157 = 
A. L B. 1926 Cal. 1241. 

I j The Judge is not expected to comment on every 

point that could possibly be urged in favour of the accu- 
sed. It is sufficient if he deals with the more important 
points and does not unduly press on the jury his own 
view on the questions of fact. 49 Cal, 573 at 599, Foil, 
(Kennedy, J. C, and Raymond, A. J. C.) TOPAN Das 
z'. Emperor. 81 1. 0. 249 = 25 Or. L. J. 761 = 

A. I. B. 1926 Sind 116 

Conspiracy case. 

In a charge to the jury in a conspiracy case not only 
is it necessary that there should be a consideration of 
the conspiracy and the determination as to what was 
its nature and by what evidence it is proved, but unless 
it is quite clear that if there was a conspiracy all the 
accused were the members of it, there should be some- 
where a separate statement and criticism of the proved 
actions of each of the members of the conspiracy. If 
this is not done the jury may take it for granted that all 
the accused were knowingly members of the conspiracy 
and that the only question before them was whether 
the conspiracy was criminal. (Kennedy, J, C, and 
Raymond, A, J, C,) TOPANDAS v, EMPEROR. 

81 1. 0. 249 = 26 Or. L. J. 761 = 
A I. B. 1926 Sind 116, 

" D acoity case. 

In cases of offences under S. 395, 1. P, C, (dacoity) 
the Judge ought to explain to the jury what is necessary 
to constitute the offence of robbery as that offence is 
defined in S. 390 of the Indian Penal Code. If he does 
not, it is a real and not merely a technical defect. It is 
not to be assumed that every juryman knows the legal 
distinction between theft and robbery and the defect ari- 
sing from the omission by the Judge to explain to the 
jury the essential elements of the offence of robbery is 
not cured by the fact that evidence was given in the 
particular case which if believed by the jury would war- 
rant their conviction of the accused on the charge of 
dacoity. (25 Cal. 711 ; 8 M. L. T. $2 ; 39 All. 348 ; 4 
C. W. N. 193 ; 30 Mad. 44 ; (1903) A.W.N. 232, Rk 
and Foil.) (Wazir Hasan^ J, C,) NaWab ALI v 
Emperor. 8l l. o. 963= 26 Or. L. J. 1129 = 

11 O. L. J. 316= A, 1. B. 1924 Oudh 411. 
— S. 297 — Defective direction. 

Collocation of evidence. 

Where the judge instead of grouping the witnesses, in 
such a way as to direct the attention of the jury to the 
evidence regarding each of the particular facts sought 
to be proved on either side, merely placed their deposi- 
tions before the jury in the order in which they were 
examined, Held, that such a method might have tended 
to confuse the minds of the jury in some respects. Held, 
however that the defect was remedied by the judge 
summing up the evidence against each individual 
accused, (Pearson and Patterson, JJ,) HaCHUNI 

Khan v . Emperor. 127 l.o. 767= 34 o.W.n. 390 « 
1930 Or. 0. 793«?« AXB, 1930 Oal. 481. 

— ^Where the jury were given the proper questions 

to answer but told to answer ' the same in the wrong 
order and, further, the jury were told that two questions* 
which were jtn fact’ sel^tal^s; were intimately eonnee^, 
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CE. F. OOBE (1898), S. 297~Defective direction. 

Held, that there was a misdirection vitiating the 
trial. {Waller and Reilly^ //.) SOLIYAN v. EM- 
PKROR. 1930 M. W. N. 773. 

• Dacoity — Judge omitting to point out the possible 

consequence of acquitting one of the five accused. 

Prosecution alleged that five persons took part in the 
dacoity. The judge in his camming up pointed out to 
the Jury that they must make sure that there was a 
dacoity and secondly whether each o± the accused took 
part in it. He, however, omitted to make clear to the 
Jury the possible consequence of acquitting any of the 
accused. Held^ that the conviction was vitiated by an 
improper charge to the jury. In such a case, the Judge 
should point out that if it was not proved that five per- 
sons took part, the offence for -which each one of them 
was liable to be convicted was robbery and not dacoity. 
{Waller and Cornish, //.) SuBBIAH TevAN v. EM- 
PEROR. 1929 M. W. N. 789. 

” Wrong first information Report. 

Not treating the proper first information report as 
such and treating some other as proper and directing the 
jury accordingly amounts to misdirection and is suffi- 
cient to order retrial where accused w as likely to have 
been prejudiced by the procedure. {C.C. Chose asid Jack, 
//.) MOMiN Talukdar V. Emperor. 

117 I. 0. 601-30 Or L. J. 803= 

A. I. E. 1928 Cal. 771. 

I ncomplete statement of law. 

Where the Judge told the jury that the essence of the 
law of private defence was that the peison exercising it 
must be possessed of reasonable fear either for his own 
safety or the safety of hisj)roperty. 

Held, that exposition of the law on the right of pri- 
vate defence w'as not exhaustive, for under S, 97, 1, P. 
C. the right of private defence extends under the res- 
trictions specified in that section not only to the defence 
of one’s own body or property, but to the body or pro- 
perty of any other person as well {Newbould and 
Mukerji, JJ.) ABDUL RaZAK v. EMPEROR. 

A. I. E. 1928 Cal. 269. 

Law of private defence not well explained. 

Where there had been no proper summing up and the 
direction as to the right of private defence was also not 
free from objection, and the accused had been prejudi- 
ced by these defects, 

Held, that the conviction of and the sentences passed 
on the accused should be set aside. {Niwbo-uld and 
Mukerji, JJ.) ABDUL RaZAK v. EMPEROR. 

A. I. E. 1928 Cal. 269. 

Evidence of accomplice. 

A jury must be warned expressly of the danger in 
accepting the uncorroborated evidence of an accomplice 
and if the warning is. omitted, a conviction based upon 
such uncorroborated evidence must be set aside. 
{C urtney-Terrell , C. J. and Macpherson, Jf) KaTTAN 
Dhanuk V. Emperor. 113 1. 0. 329= 8 Pat. 235= 
9 P. L. T. 672=30 Cr. L. J. 137= 
12 A. I. Or. E. 41 -A. L E. 1928 Pat. 630. 
—^Judge's opinion. 

Where the charge to jury is more in the nature of a 
judgment than a charge and the Judge expresses his 
opinion on the facts too dogmatically and in too unquali- 
fied a maimer, and the charge takes the form of a con- 
sidered argument tending in favour of the prosecution 
rather than an impartial summing up of evidence to the 
the jury, the charge is defective and the conviction 
should be set aside. {Ross and Wort, //.) TaJALI 
Mian v. emperor. 104 I. O. 459 -7 Pat. 60 = 
28 Or. L. J, 843s»9 P.L,T. 57= AXE. 1928 Pat. 31, 
--^dfidlysis of evidence* 

Wherein a case under S. 302, 324, 1. P, C. the Judge 


CE.P. CODE <1898), S. 297— Evidence— .Confes- 
sion. 

in effect withdrew the determination of facts, telling 
them that no reasonable man would have any doubt as 
to the guilt of the accused and that the defence was 
trivial and beside the point, and he simply read out the- 
evidence without analysing it and presenting the points 
favourable to the accused, Held, that the charge was. 
bad and that re-trial should be ordered. {C. C. Chose 
and Graham, JJ.) EmperOR v. RaJAB ALI FaKIR. 

103 I, C. 790=46 0. L. J. 31 = 
31 0. W. N. 881 = 8 A. 1. Or. E. 316 = 
28 Or. Ii. J. 742= A. I, E. 1927 Cal. 631. 
— S. 297— Duty of jury. 

— ■ Findings in other proceedings not to influence. 

Where the first information had been judicially- 
found to be false and w-here the Sessions Judge, in 
charging the jury, said that the decision was not bind- 
ing on the accused or on the jury so that they could 
come to a different conclusion on the point on the ma- 
terials before them, instead of saying in stronger terms- 
that they were not to be influenced by this judicial deci- 
I sion and that they should discard it from their consi- 
I deration, 

! ^ Held, that the jury were bound to consider the first 
information which was relevant on many grounds and 
that the fact of its having been judicially found to be 
false was irrelevant and the jury was properly told that 
that decision was not binding on them and that they 
w'ere at liberty to form their own conclusion. {Jwalo’ 
Prasad and Ross, JJ.) WaJID Ali v. EMPEROR. 

114 1. 0. 220 = 7 Pat. 163=10 P. L. T. 297= 
SO Or. Ii. J. 273= A. I. E. 1929 Pat. 34. 
— S. 297 — Evidence— Approver. 

Corroboration. 

Finding of a substance not ordinarily identifiable sucb 
as for example, sugar, from the house of a particular 
dacoit soon after the dacoity can lend corroboration to- 
the approver’s statement and it does not amount to mis- 
direction to refer to it as such in the charge to jury. 29* 
Cal. 782 and A. I. R. 1929 Cal. 57, Kef. {Macpherson 
and Dhavle, JJ.) RaMSARUP SiNGH v. Emperor. 

128 L 0, 121 = 

9 Pat. 606=1930 Cr. C. 1009= A.I3. 1930 Pat. 613. 

' C orroborati on . 

A conviction based upon an uncorroborated evidence 
of an approver should ordinarily not be sustainable 
unless the Judge had explained carefully to the jury that 
they were taking a grave risk in convicting upon such 
uncorroborated evidence. W’here the Judge, in his 
chaige, explains the nature of the corroboration and 
directs the jury to arrive at their verdict after considei- 
ing the evidence of the approver and the evidence of 
corroboration together, the charge is open to no objec- 
tion. {Stuart, C. Jf) ManI RaM v. EMPEROR. 

107 1. 0. 876 = 6 O. W. N. 33=29 Cr. L. J. 311 = 
10 A. I. Or- E. 21= A. I. E. 1928 Oudli 207.. 
■ """ Corroboration need not be on all points. 

It is not necessary that the approver should be cor- 
roborated as regards every single statement that he 
makes and therefore a direction to jury that if the ap- 
prover was corroborated on some points, they might* 
believe him on other points in respect of which he was 
not corroborated, is not misdirection. {Newbould anJ 
B. B. Chose, JJ.') LEDU MOLLA v. EmPEROR. 

87 I. 0. 925=62 Cal. 695=420. 1.. J, 501 = 
26 Or. D. X 1037= A. I. B. 1926 Cal. 872. 
— S. 297— Evidence— Confession. 

—In a case of doubt on the question of admissibility- 
of evidence when it is of such vital importance to the- 
prisoners as their own confessions one should not hold 
them as admissible unless one is affirmatively satisfied as^ 
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sion. 

to their relevancy. Ji. v. IVarringham, 2 Den. C. C. 447 
(1851), Foil. {Mukerfz, /.) EmPEKOK v. PaNCHKARI 
DUTT. 86 I. 0. 414=52 Cal. 67= 29 0. W. N. 300 = 
26 Or. L. J. 782 = A. I. R. 1925 Cal. 587. 
— S. 297— Evidence— Discussion of. 

In summing up of evidence the Judge should not 

confine himself to detailing chronologically the evidence 
given by the witnesses tor the prosecution wdthout shift- 
ing or analyzing it and without directing the jury in any 
way upon the value or weight which ought to be or 
might be attached to it. He ought also to draw^ the at- 
tention of the jury to the defence raised. Omission to 
do either makes the Judge of little assistance to jury. 
(Czimmg and Lort Williams, //.) NaTABAR HaL* 
DAR V Emperor. 123 I. C. 751=50 C. L J. 476 = 
34 C. W N. 223 = 1930 Or. 0. 136 = 
31 Cr. L. J. 572= A. I. R. 1930 Cal. 136. 
’“’-——^Opening address by counsel, 

Mattel of which evidence is not intended or cannot be 
produced should not be referred by counsel for prosecu- 
tion in his opening of case — Topics as to accused’s 
character should be excluded. See Sec. 286, Cr. P. C. — 
Evidence. {^Rankin, C, y., C. C, Ghose, Suhrawardy, 
Mukerjt and Jack, JJ.) PaDAM PRASHAD UPA- 
DHYAYA V, Emperor. 119 I. o. 193= 

50 C. L. J. 106 = 33 O.W.N. 1121 = 
30 Cr. L. J. 993=1929 Or. C. 228 = 
A. I. R. 1929 Cal. 617 (S.B.). 

" - " ^Cred ibili ty of a witness. 

It is no business of the Judge in charging the jury to 
assume the part of the defence counsel. It is his duty 
to place the evidence before the jury as he finds it and 
hough the inference left to be drawn by the jury reason- 
ably is that it would be unsafe to accept that evidence of 
a particular witness it is certainly oi)en to the jury to 
believe what the witness said and to accept it if they 
chose to do so. {Chctzner and Gregory, JJ.) SaMI- 
UDDiN V. Emperor. 32 O. W. N. 616= 

10 A, I. Or. R. 223 = 29 Cr. L. J. 497= 
109 I. 0. 225= A. I. R. 1928 Cal. 500. 

Ridiculing defence evidence at out set. 

The Judge should not ridicule the defence at the very 
outset of the charge before the discussion of the evi- 
dence ; for that may have a pernicious influence on the 
mind of the Jury and the Jury may thereby reject the 
whole defence theory without giving sufficient considera- 
tion to it. {^Kennedy, J, C. and Raymond, A. J, C.) 
Topandas V, Emperor. 81 1. C. 249 = 

26 Or, L. J. 761 = A. 1. R. 1926 Sind 116, 
^Judge should not suggest that a particular evid- 
ence is of no importance. {Newbould and B. B, G/tose^ 
JJ.) Emperor v. Sagarmal agarwalla. 

82 1. 0. 145=28 O. W. N. 947=40 C. L J. 135= 
25 Or. Is. J*. 1217= A. I. R. 1924 Cal. 960. 
— S. 297— Evidence— Inadmissible. 

Police diaries. 

It is not proper for a Judge to read out an order on 
an application for copies under S. 162, in Court within 
the hearing of the jurors and if he has done so it is pro- 
per for him to caution the jurors and explain to them 
that the statements made before the police are legally 
no evidence in the case . and that consequently they 
should not be influenced by the note made by the Judge 
that there were no statements in the diaries that might 
be used to contradict the statements made by the prose- 
cution witnesses in Court. (^Courtney Terrell, C, /. 
and Fazl AH, J,) JHARI OOPA v, EMPEROR. 

8 Pat. 279= 10 P. Is, T. 460= 118 1. C, 
SaCrX. J 868 =1929 Or.C. 21 =A.I.R. 1929 Pat. 268. 
1 Admission of — Warning to jury. 


574 

CR. P, CODE (1898), S. 297 — ^Evidence — Probative: 
value of 

If improper questions have been admitted at a trial 
it is for the Crown to show that their improper eflect 
has been set right by the Court. Either the jury should 
be told at once to disregard the statements, or else the: 
charge should contain a similar warning to them and 
they should be expressly told that they are not to consi- 
der the statement as involving a contradiction or other- 
wise damaging the evidence of the witness. If this can- 
not be done, it is the duty of the presiding Judge to dis-^ 
charge the jury and begin the case de novo. (Marten^ 
and Madgavkar, JJ.) KUTUBUDDIN KHAN v. EM- 
PEROR. 28 Bom. L R. 281 = 27 Cr. I.. J 481 = 
93 I. C. 881 = A. I. R, 1926 Bom. 238.. 
-- ;-The duty of a Judge in a trial held with the aid 
of a jury is to prevent the production of inadmissible 
evidence whether it is or is not objected to by the parlie** 
iMukerji, J.) Emperor v. Panchkari Duit. 

86 I. O. 414 = 62 Cal. 67=29 0. W. N 300 = 
26 Or. L.J. 782= A. I. R. 1925 Cal. 587. 

Admission of-— Failure to refer in charge. 

The verdict of the Jury cannot be set aside unless 
there is a clear misdirection in the charge by the Judge' 
to the Jury. But wheie statement of the accused amount- 
ing to confession was brought to the light in the presence 
of the Jury, but was not referred to in charge to the 
Jury, 

Held, if the statement was inadmissible then omission, 
to refer to it in the charge was a misdirection in law 
and vitiated the trial. If on the other hand it was ad- 
missible this statement must have been prominently* 
brought out by the Judge in his charge to the Jury. 
{Jwala Prasad and Adami, JJ.) SaMESHWAR Jha. 
V. Emperor. 65 1. 0. 443= s P. L T, ioi= 

23 Cr. Is, J, 91= A. I. R. 1923 Pat. 103. 
— S. 297 — Evidence — Probative value of. 
—^—Circumstantial etndence. 

The correct principles in criminal trials are that in a 
case dependent upon circumstantial evidence the incri- 
minating fact must be incompatible with the innocence 
of the accused and incapable of explanation upon any 
reasonable hypothesis than that of his guilt. Where 
therefore, the Judge in a case depending not on the pro- 
bative value of the circumstantial evidence but of the* 
weighing of direct testimony of witnesses while charg- 
ing the jury says “ it should be established by the prose- 
cutor beyond reasonable doubt that the circumstances 
are not merely consistent with the guilt of the accused 
but entirely inconsistent with his innocence” without ex- 
plaining to the jurors in the light of the principle above 
enunciated, it amounts to misdirection. 17 C, \V N 
379, Expl. 8 C. W. N. 278, Rel.on. {Pearson and 
Patterson, JJ,) GOVERNMENT OF BENGAL Zf. SaNTI 
Ram Mondal. A. I. R. 1930 Oal. 370. 

127 I, 0. 667=1930 Cr. 0. 634« 

■ •E vidence of accomplices. 

Where the case 'was a dacoity case and two of the* 
prosecution witnesses were persons who had admitted 
having assisted in dispasing of stolen property and who 
had been arrested and subsequently discharged before 
being placed before a Magistrate, 

Held, that the Judge might no doubt have elaborated’ 
the point but that having regard to the ample directions^ 
he gave the Jury as to the value of the evidence of these 
men if they were found to be accomplices and to the 
fact that be called the attention of the jury in three pass- 
ages in his Judgment to their detention by the police, no* 
further amplification was necessary* {Sanderson, C, 
and Chotzner, J.) HaRENDRA Nath v, EmperOr" 
84 1. 0, 461 « 40 O* Is, J, 313= 26 Or. I*. J, 307= 
A. L B. 19!^ 0ml. let.. 
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OB. P. CODE (1898), 

— S. 297— Evidence— Witness. 

Grouping of. 

The Judge in his charge to the jury, should group the 
witnesses in such a way as to direct the attention of the 
jury to the evidence regarding each of the particular 
facts sought to be proved on each side. He should not 
merely place the depositions before the jury in the order 
in which they were examined as it may lead to confuse 
the minds of the jury in some respect. {^Pearson and 
Patterson, JJ.) HaCHANI KHAN v. EmperOR. 

127 I.O. 767 = 1930 Cr. 0. 793 = 
340. W. N. 390= A. I. B. 1930 Oal. 481. 
^Important witness not examined. 

Where a material witness for the prosecution is not 
called the Judge in his charge to the jury, should direct 
them that it should be presumed from the fact of his 
non- examination, that if he had been examined his evi- 
dence would not have supported the case for prosecution. 
{Pearson arui Patterson, JJ.') HaCHANI KhaN v. 
Emperor. 127 LO. 767=1930 Or. 0. 793= 

34 0. W. N. 390= A. I. B. 1930 Oal. 481. 
Failure to call. 

Where a witness which it was the duty of the prosecu- 
tion to call is not called, so long as the Judge leaves it 
to jury to say for themselves how far the failure to call 
that particular witness was as material as to raise in 
their minds a reasonable doubt as to the prosecution 
evidence, there is no error or misdirection. {Dkavle 
and Fazl AH, JJ.) KRISHNA MaHARANA v. EMPE- 
ROR. 1929 Or. 0. 379= A. I. B. 1929 Pat. 651. 

’■ " ■Omission to examine witness mentioned in the 
first information should be brought to the notice of jury, 
but failure to so inform is not necessarily fatal. {Cum- 
ing and Mukerji, JJ.) HARI CHARAN DaS v. EM- 
PEROR. 27 Or. Ii. J. 398 = 93 I. 0. 46 = 

A. I. B. 1926 Oal. 728. 

Opportunity to test. 

To bring to the notice of the jury the earliest version 
of the occurrence as given by a witness is obligatory on 
the part of the Court in order to draw the attention of 
the jury to that statement so that they might judge the 
'Case as against the accused. {Cuming and Mukerji, 
JJ.) Khi jiruddin V. Empero r. 53 Oal. 372 = 
42 0. L. J. 504= 27 Or. L. J. 266 = 92 1. 0. 442 = 
A. I. B. 1926 Oal. 139. 

— S. 297 — ^Misdirectioa— Defects in directions. 

-It is desirable that the record of heads of charges 

should indicate far more fully than mere enumeration of 
'the numbers of the sections. But in order to entitle the 
High Court to interfere with the verdict of the jury and 
.set it aside, it must be affirmatively proved that there 
has been misdirection and misunderstanding and the 
'Verdict is erroneous owing to misdirection by the judge 
and misunderstanding on the part of the jury of the law 
as laid down by him. {Jack and Panckridge, //.) 
Hafezali Haldar V, Emperor. 1930 Cr. 0, 1112= 

A.I,B. 1930 Cal. 712. 

A misdirection regarding one of the charge 

the accused may have a bearing on the other 
•charge as well because the jury might consider on the 
"basis of a proper direction that the entire prosecution 
.'Story was unworthy of credit. {Jack and Panckridge, 
JJ.) Nababali V. Emperor. 1930 Or. c. 1108= 

A. I. B. 1930 Oal. 708. 

34C.W.N.1161 

— ^Right of private defence — Omission to raise the 
^lea of^Duiy of judge. 

Where on the cross-examination of the prosecution 
witnesses, it was clear that accused were acting in exer- 
-dse of th^^ piivate. defence but the counsel for the 


I OB. P. OODE (1898), S. 297 — Misdirection— De- 
fects in directions. 

accused omitted to raise the point and the judge ex- 
pressly called upon the jury not to consider the plea, 

^ Held, that the charge to the jury amounted to mis- 
direction which occasioned failure of justice in the sense 
that it has the effect of depriving the accused of their 
undoubted right to have the question of the existence of 
the right of private defence and other questions of fact 
arising therefrom decided by the jury; 

Held, further, that it ought to have been left to the 
jury to decide on a consideration of evidence as a W’hole, 
whethei the existence of the right of private defence had 
or had not been established and if so what would be the 
effect of the existence of that right on the question of 
the liability of the various accused persons in respect of 
the charges on which they had been tried. {Pearson 
and Patterson, JJ.) KUTI v. EmpeROR. 

1930 Or. 0. 750= 127 I. 0. 263 = 31 Or, L. J. 1203= 
51 0. L. J. 339 = A. I. B. 1930 Oal. 442. 
Expef't witness. 

^ Where the case is one giving false evidence while 
giving evidence as an expert the true rule is that no man 
can be convicted of giving false evidence except on proof 
of facts which if accepted as true show not merely that 
it is incredible but that it is impossible that the state- 
ments of the party accused made on oath can be proved. 
But where in a case, which is not one prosecuting an 
expert witness for giving false evidence, but of a diffe- 
rent nature the Judge enunciated the above rules without 
explaining to the jury wherein and how far it can be 
said to apply to the evidence in the case before them 
there is misdirection to the jury. 11 W. R. Cr. 25, Expl. 
{Pearson and Patterson, JJ.) GOVERNMENT OF BEN- 
GAL V. S ANTIRAM MONDAL. 127 I 0. 657= 

1930 Or. 0. 634= A. I. B. 1930 Cal. 370. 

Use of the word "‘possible' instead of the word 

"‘likely' Ss. 302 and 304, /. P, Code. 

A judge after explaining Ss. 302 and 304, Penal Code, 
said in his charge to jury. ‘Tf, however, you find that 
the accused had neither the intention nor the knowledge 
requisite under S. 302 consider his liability under 
S. 304.” He then read and explained that section and 
continued “if you hold that he intended to cause the 
deceased such bodily injury that death would be possi- 
ble but not the most probable result you will find him 
guilty under S. 304, Part I, or if you hold that he had 
no such intention but knew as a reasonable man that 
the deceased’s death would be a likely consequence of 
his act you will find him guilty under S. 304, Part 2.” 

Held, that there was misdirection. {Cuming and 
Lott Williams, JJ.) NATABAR HaLDAR v. EMPE- 
ROR. 123 I. 0. 751=50 0. L, J. 476 = 

34 O. W. K. 223=1930 Or. C. 136 = 
31 Or. L. J. 572= A. I. B. 1930 Oal. 136. 

It is the .judge’s duty to hold the balance even 

between the prosecution and the defence and to put be- 
fore the jury the weak as well as the strong points in the 
prosecution case. Where it appeared that the evidence 
had been misstated and circumstances in favour of the 
accused were ignored, glossed over or minimised and it 
also appeared that the jury had been asked to consider 
the stories, invariably unfavourable to the accused to 
supplement the defects and the motive alleged by the 
prosecution not having been proved the Judge propound- 
ed an alternative motive for the consideration of the 
jury, ^ Held, that the conviction was vitiated by mis- 
direction. H eld also, on a Consideration of the facts 
that it was unlikely that a .jury would convict the accu- 
sed ahd that consequently a retfiail need not be directed- 
Duty of Judge to explain the evid«>ce to the jury 
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OR. P. CODE (1898), S. 297— Misdirection— De- 
fects in direction. 

pointed out. (Waller and Cornish, fj.) DORAISWaMY 
PiLLAY V, Emperor. 1929 M.W.N. 946. 

Questions asked to be answered in wrong order. 

Where the jury were given the proper questions to 
answer but told to answer the same in the wrong order 
and, further, the jury were told that tw'o questions, 
which were in fact separate, were intimately connected. 
Held, that there was a misdirection vitiating the 
trial. (Waller and Reilly, J/.) SOLIYAN 7j. EMPE- 
ROR. (1930) M. W. N. 771. 

^Re€e7tt possession. 

In a charge of the possession of the stolen goods by 
the accused the Judge mentioned that the stolen articles 
were found in the possession of accused more than 14 
months after offence and said that it cannot be said that 
the possession was recent and cited authorities there for 
and then left them to decide whether the possession was 
recent, Moreover he did not point out that the question 
of recent possession depends not only on the lapse of 
time but upon the nature of the property and the con- 
comitant circumstances of each particular case. 

Held, that there was misdirection. (Ramesam and 
Jackson, //.) MUTHU ViRA VeLAN v. EMPEROR. 
116 1. 0. 831 = 30 Or. I.. J. 642-1929 M.W.N. 617 = 
2 M. Or. 0. 148 = 12 A. I. Or. R. 341. 

^^Circumstantial ezndence — Appraishtg of. 

Where the Judge has not put it to the jury that when 
a case is based on circumstantial evidence the circums- 
tances should be such that there can be no reasonable 
possibility of the innocence of the accused, it is a mis- 
direction vitiating the trial. (Suhrawardy and Cam- 
miade, //.) MaHAMMAD SaGIRUDDIN v. EMPEROR. 

113 1, 0. 280 = 30 Or. L. J. 120 = 
A. 1. R. 1928 Oal. 651. 

Where a Judge while charging the jury dealt 

with a certain statement as a confession, while in reality 
it was not. 

Held, that this was a serious misdirection. (Chotzner 
and Gregory, //.) BHADRESWAR SaRPAR v. EM- 
PEROR. 109 1.0. 351 = 29 Or. L, Z. 527 = 

32 0. W. N. 731 = 47 C, L, J. 526 = 
10 A. I. Or. R. 219 = A I. R. 1928 Cal. 416. 

Wrong section of law. 

Where shortly after the murder, the murdered girPs 
jewellery was discovered in the possession of the accused 
who was charged with robbery and murder and the 
Judge told the jury that, if it bad been removed from 
her person after her death, the offence committed was 
one under S. 404, I.P.C., 

Held, that that was not a proper direction, but that 
the question for consideration was ysrhether the murder 
had been committed for the purpose .of stealing the 
jewels, and if it had been committed for that purpose, 
the offence was one under S, 392. (Dmzdoss am 
Waller, //.) MUNIYAN, In re. 

27 Or. L, J. 1368-98 I. 0- 488= 
7 A- 1. Or, R. .460 = A. I. R. 1027 Mad. S248. 

' Q uestion of title important in the case^JOirection 

to ignore that ' question is misdirection* 

Where in a case of rioting the question of title to the 
disputed, property is of importance and if the Sessions 
Judge in his charge to the Jury asks them to arrive at 
their verdict irrespective of that question bis action 
amounts to a misdirection which vitiates the trial. 
(Newbould and Mukerjt, //.) 4HEP FAKlii^ ta, EM^ 
PEROR. 87 I. O. 98 « 26 Or^ L. J. 946 ^ 

43 O. D. Z, 245= A. I. R, 1926 Oal. 1236. 
-rS. 297r-3Misdirectioii^Evldence, ‘ 

Reference to mdence mi let in. . , n., , * 

Wliile charging^the^uary.M, Sessions Judge s^dnotl^ 

Cr* D.— 37 


OR. P. CODE (1898), S. 297— Misdirection— Evi- 
dence. 

ing at ail about the evidence of a certain witness in that 
part of the charge in which he considered whether the 
offence was committed on that day or not. But when he 
came to that part in the charge in which he dealt with 
evidence against particular accused, he referred to evi- 
dence of that witness. It was not given before the Ses- 
sions but had been given before the committing Magis- 
trate. But his deposition before the committing Magis- 
trate had also never been put in before the Sessions. 

Held, that under the circumstances such evidence 
should not have been brought in W'hile charging the 
jury as it is of an extremely damaging character to the 
general case of the accused. (Rankin, C. J. arid Patter- 
son, J.) Khadem tj. Emperor. 57 Cal. 940= 

1930 Or. 0. 1106 = 
A. I. R. 1930 Cal. 706. 
Search list — Admission of. 

Where during a search ornaments were found on the 
person of the accused’s wife, and it was alleged that 
they were the ornaments stolen during the dacoity and 
a list handed over to the investigating police ofBcer 
during the course of investigation included the orna- 
ments, 

Held, that the list- being a statement within the 
meaning of S- 162, Cr. P. Code, was clearly inadmis- 
sible and its admission having caused misdirection, the 
verdict of the jury and the sentence of the accused 
should be set aside. (C. C* Ghose and B* B. Ghose 
//.) Fulbash Sheikh Emperor. 

120 I. 0. 458 = 1929 Cr. 0. 71 = 31 Or. L. J. 127= 
A. I. R. 1929 Oal. 448. 
Suggestion of alternative case arising out of evi- 
dence. 

In his charge to jury, the Judge suggested an alterna- 
tive case but left it open to the jury whether they would 
accept the suggestion he made and it could not be said 
that if the suggestion was not accepted, the prosecution 
I case must fail and the suggestion he made was a sug- 
gestion which w^ould occur to the mind of any person 
who heard the facts put forward by either side. 

Held, that there was no misdirection to the jury. 11 
C. L. J. 270 and 40 Cal. 367, Dist. (Adami and 
Scroope, //.) NaTHUNI NONIA v. EMPEROR, 

109 1. 0. 898 = 6 Pat. 672=29 Or. L. Z. 626= 
A, I. R. 1928 Pat. 139. 

, — - --- M atters not on record* ' 

It is a misdirection to put before the jury matters 
which are not on the record and matters prejudicial, at 
all events on a certain view, to the accused. (Rankin 
and Dmal, fj.) ISU SHEIKH v. EmpEROR, ‘ ' 

gg x O. 937= 45 C. li. or. 584=28 Or. Ii. OT. 201= 
7 A, X Or. R. 459 = 31 C. W. N. l7l« 
A.XB. 1927Cal..^. 

-^SayiHg evidence^* jvhere opportunity iq, pro- 
duce evidence is not given, \ \ . 

Where the Public Prosecutor did not say that he bad 
no evidence to offer, or that he did not int^bd ' to 
offer any evidence, and his attitude Was 

that he had witnesses who would substantiate the case, if 
further opportunity were allowed to him, ^ 

that, although the Witn^ses^ ■ for the prosecu- 
tihn were' not present, yet in the ‘citouihstahcfes it is a 
misdirection for the Judge to tdl itlif -that there 

was no evidence and -that they returh a verdict 

of “ not guil^J’ The verdict- not guilty ’’ and the 
order acquitting the aocdsed'nuhst^lSe'aet aside, (WalfHs^ 
)ley >and ^MuAcrfi\ JJd Bvikm^Am>lJEGAL> REMESif- 
BRANe]^U''SAPlB;RSAHe.‘^ ^ '91X^0.^791 = 
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OB. P. CODE (1898), S. 297— Misdirection-Evi- 
dence. 

■ ■ -’^ R etracted cmifession — Warning as to co-accused. 

Where the Sessions Judge directed the jury that the 
retracted confession of a co-accused is practically of no 
value against anybody but the confessor, but asked the 
jury to take into consideration the confession while 
considering the cases of the other two co-accused indi- 
vidually, 

Held, that such direction was likely to prejudice the 
jury and lead them to give some weight to such state- 
ments when they should have disreprded them altoge 
ther. And that it caused a miscarriage of justice and 
necessitated a re- trial of all those accused in respect of 
whom there had been such misdirection. (^Newbould 
and B. B. Ghose, JJ.) IBRAHIM, In re. 

88 I. 0. 458*42 0. L. J. 496 = 26 Or. L. J. 1146 = 
A. I B. 1928 Oal. 374. 

Onus of proof. 


Where the Judge stated in his direction to the jury 
regarding Evidence Act, S. 114 ill. {a) that if the pro- 
perty was proved or reasonably presumed to be stolen 
property, the onits would shift to the accused to show 
that he acquired the property in an innocent manner. 

Held, that it was a misdirection. 31 C. L. J. 310 
and 1914 Cr, App. R. 45, Foil. {^Newbould and Mukerfi, 
JJ ,) Satya Charan Manna v. Emperor. 

88 1. 0. 515 =52 Oal. 223=26 Or. Ii. J. 1165 = 

A. I. B. 1926 OaL 666. 
^ Receiving stolen property — Identity of property 
and possession by accused — Nofi-direction as to other 
circumstances. 

The charge to the jury regarding the Evidence Act. 
S.114, ill. {a) was such as to have left an impression in the 
minds of the jury that if they found that the two articles 
were properly identified, as having been the properties 
which were stolen at the time of the dacoity in question 
and were found in the accused’s possession, they were 
bound to presume the accused’s guilt. The jury were 
not properly directed that it was their duty to weigh all 
the circumstances of the case, consider the accused’s 
explanation and then decide whether or not they should 
make such a presumption. Held, that this was a serious 
misdirection. {^Newbould and Mukerji, JJ.) Satya 
Charan manna v. Emperor. 88 1. 0. 516 
26 1155=52 Oal. 223= A.I.B. 1925 Oal. 666. 

— S. 297— MisdjtrectiOB.— Miscarriage of justice. 
• ~ Test for. 

Miscamage of justice through misdirection means 
that there must be a reasonable ground for apprehend- 
ing that the misdirection may have affected the jury’s 
verdict. Where it is possible that the omission of a charge 
under the particular circumstances might have affected 
the minds of the jury, it is a proper case for retrial by 
another jury. A. I. R. 1926 All. 429, Rel. on. {Young, 
J.) Jagmohan Singh v. Empe«ror. 120 1. 0. 114, 

62 AH. 207=1930 Or.C. 44=30 Or. L. J. 1146 
1930 A, It. J. 486 = A- 1. B. 1930 All. 28. 
— S. 297— MisdlrecjtiouT-TOxniSBioii. 

“ O ffence of cheating— Judge omitting to referto 

loss caused owing to conduct of accused, , 

Where the judge at the commencement of his charge 
s^ out the necessary ingredients of the offence of cheat- 
ing ,l?ut when dealing spedfically with the question he 
in effect tpld the jury that if they found that the accu- 
sed told a lie and thereby induced the other party name- 
ly the bank to increase the overdraf tjimit the offence of 
cheatmg was complete. Held,’YMy,l„ dissenting, that 
thetje was serious misdirection vitiating the trial 
becat^.the J®ry were not further directed that they 
joogji^ befoiie^te^ponMipt, be^s^a^Eled that the Bank 
, to suffer loss by such enhance- 


OB.P.OODE (1898), S. 297— Misdirection— What 
is not. 

ment. {Wallace. Madhavan Nair, Jackson, Ananta- 
krtshna Aiyar and Eddy, //.) C. K, N. Sundakesa 
Iyer v. Emperor. 1930 M. W. N. 249 (P.B.) 

-The omission to direct the jury upon an import- 
ant point which may serve to help the defence of the 
accused amounts to misdirection. {Rankin and Mukerji^ 

JJ.) Mamat Ali V . Emperor. 99 i. 0. 6i= 

44 O. L. J. 233=28 Cr. L. J. 19. 
— S. 297 — Misdirection— Presumption. 

-Where the Judge directs the jury that ihere is- 
a presumption of law that the witness who has spoken 
untruth must be believed in so far as he deposes to* 
facts spoken to by other witnesses, it is a misdirection 
because there is no hard-and-fast rule making other 
statements, w'hich are not proved to be false, binding on 
the jury. {Suhrawardy and Cammiade, JJ.) MahaM- 
MAD SaGIRUDDTN V. EMPEROR. US I. 0. 280 = 
30 Or. L. J. 120= A I. B. 1928 Cal. 561. 
Where in a case of dacoity the Judge charged 


the jury saying that if the articles are stolen properties 
and were found in possession of the accused it is suffi- 
ciently proved that they were thieves or dacoits and the 
rebuttable presumption that arises in law is that the ac- 
cused are either thieves or dacoits until they succeed by 
adducing sufficient proof in establishing their innocence. 
Held, that the direction was a serious misdirection. 31 
. L. J. 310, Ref. {Suhrawardy and Panton, J /.) 
Kabalulla V. Emperor. 90 I. C. 542= 

42 0. L. J. 212 = 26 Or. L. J. 1582 = 53 Cal. 157= 
A. I. B. 1925 Cal. 1241. 
-•Presumption as to stolen character of property — 
Guilt. 

Before a presumption under S. 114 {a) can arise, it 
must be proved that the goods found in the possession 
of the accused have been stolen. No such presumption 
will arise in a case when it may reasonably be presumed 
that the property in question is stolen property. A direc- 
tion to the jury that the presence of a reasonable pre- 
sumption of ths property being stolen property is enough 
to raise the presumption of guilt, is misdirection. {Hew- 
bould and Mukerfi, JJ.) SaTYA CHARAN ,MaNNA 
Emperor. 88 I. C. 515=52 Cal. 223= 

26 Cr. Ii. J. 1156= A. I. B. 1925 Cal. 666. 
S. 297— Misdirection— Ee-trial. 

High Court, in the case of misdirection vitiating 

the verdict can direct re-trial or enter into the merits 
and dispose of the case. {Kennedy, J. C. and Raymond, 
A. J. C.) Topandas V. Emperor. 81 1. c. 249= 
25 Cr. L. J. 761= A. I. B. 1925 Sind 116. 
— S 297— Misdirection— Wliat is not. 

'■' — Since an approver may tell the truth in some 
parts of his story, direction to jury with respect to evi- 
dence of an approver as' “The mere fact that the appro- 
ver says that a certain one of the accused was not 
present at the place and time of the offence does not 
prove the accused guiltless unless you are satisfied that 
the approver is telling the truth ” does not amount to 
jmsdirect ^ on . {Marpherson and Dhcrvle, JJ .) RaMSARUP 
Singh v. Emperor. 9 Pat. 606 =1930 Cr. 0, 1009= 
128 1. C. 121= A. I. B. 1930 Pat. 613. 

■ ' ^ Major and minor offences. 

Accused were charged under Ss. 366, 498 and 147 . In 
its charge to jury the Court directed that mere dragging 
by hair and removal by force would amount to offences 
under Ss. 341 and 352. 

‘ Held, that offences under Ss. 341 and 352 being 
involved in offences" under Ss. '"366 and 498, thi^e was 
no misdirection, (C. C. Ghose and Dmml., JJI) TORAP 
ALI V , EmperOR; 98 1. 0. 386=44 O. Ii. J. 289*= 
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CR. P. CODE (1898), S. 297—Mlsdirection— Wbat 1 
is not. 

63 Oal. 599 = 27 Or. L. J. 1314 « 
A.I.R. 1926 Oal. 1069. 

^ D efects in prosecution case — Emphasis o?i. 

Where a charge is, as a whole, distinctly favourable 
to the defence, it is a matter of great difficulty to say 
that there is any misdirection which has misled the jury 
into giving the verdict. It is not enough to say that 
the Judge might have laid much more stress than he 
has laid on the defects in the prosecution case in order 
to establish misdirection. (Dez/adoss and Waller, JJ.) 
AMBALAM, In re. 91 I. 0. 960 = 23 M. L. W 90 = 
27 Or. L. J. 176= A. I. R. 1926 Mad, 370. 

• I mpressions about witnesses. 

The mere fact that a Sessions Judge without record- 
ing at the end of deposition states to the Jury his 
impression of the demeanour of some of the witnesses, 
is not a misdirection when the witnesses appeared 
before the Jury. {Greaves and Panton, //.) SHAM- 
LAL Singh v. Emperor. 85 I. 0, 716= 

26 Or. Ii. J. 672= A. I. R. 1925 Oal. 980. 

I nterpretati on of S. 34, I. P. Code, 

The material portions of the Judge’s charge to the 
jury were as follows : — 

“Therefore in this case if these persons went to that 
place with a common intention to rob the Post Master, 
and if necessary, to kill him, and if death resulted, each 
of them is liable, whichever of the three fired the fatal 
shot. j 

“If you come to the conclusion that these three or 
four persons came into the Post Office with that inten- 
tion to rob, and if necessary to kill, aod if death 
resulted from their, act, if that be so, you are bound to 
find a verdict of guilty. 

“I say if you doubt that it was the pistol of the 
accused which fired the fatal shot, that does not matter. 
If you are satisfied on the other hand that the shot 
was fired by one of those persons in furtherance of this 
common intention, i^ that be so, then it is your duty to 
find a verdict of guilty.” 

Held, that there was no misdirection and that the 
balance of authority and reason is against the limited 
interpretation placed on S. 34 of the Indian Penal Code 
in 41 Cal, 1072. {Maker fee, Pickard son, C. C. GHose, 
Cuming and Page. JJ.) EMPEROR v. BARENDRA 
Kumar GhOSE. 81 1, 0. 353 = 28 0. W. N. 170 = 
38 0. Ii. J. 411 = 25 Or, L. L 817= 
A. I. R..1924 Cal. 267(P.B.). 
— S. 297— Non-direction. 

—Where the charge to the jury contained no 
caution a 9 . regards the weight and the efficacy to be 
given to a dying declaration, 

Held, that the, verdict of the , jury and sentence must 
be set aside, {Pearson and Jack, JJI) EmPEROR v. 
Sashi KaNTA De. 34 0. W. N, 792= 

1930 Or. C. 1164= A. I. R. 1930 Cal. 764. 

Absence of maieridl vuitnesses — Hireetion ta draw 

inference. 

Where the prosecution failed to produce material 
witnesses on the ground that they were relatives of the 
accused and where the trying, Judge drew the attention 
of the jury to the explanation suggested by the prose- 
cution for thttr absence, and said that it was fox the 
jury to accept or reject it without saying that , the jury 
would be at liberty to draw an inference advicrae to the 
prosecution if the explanation suggested were nof 
acceptable to them and where no specific xnentiOTi* was 
made to the. jury by the Judge regarding the fact, 
no^ explanation was ^offere4^ about the non 

the material witnesses for the prosecution* 


OR. P. CODE (1898), S. 297— Non-directio^. 


Held, that the omission of the trial Judge to direct 
the jury as to the inference they were entitled to draw 
if they were not satisfied with the explanation suggested 
for the absence of material witnesses was a non-direc- 
tion amounting to a misdirection and to be a good 
reason for setting aside the conviction of the accused 
person. A.I.R. 1921 Cal. 257, Foil.; 36 Cal. 281, R,ef.; 
A.I.R, 1930 Cal. 481, Dist. {Jack and Panckridge, 
JJ.') Nababali V. Emperor. 1930 Cr.0. 1108= 
34 0. W. N. 1151 = A. I. R. 1930 Cal. 708. 
Conduct of the complainant. 

The failure to put to jury matters which ought to 
have been placed before them for their consideration 
amounts to a misdirection. Where the Judge omitted 
to state the defence case and also did not draw the 
attention of the jury to the conduct of the complainant 
and the accused. 

Held, that the trial was vitiated. (Pearson and 
Patterson, JJ.) RAM CHARITAR DUBEY v. Em- 
PEROR. . 34 0. W. N. 954, 


— ' A rgumejtts for accused. 

The Judge is not bound to address himself to every 
suggestion put forward b y the defence. His duty is 
fairly and candidly to point out the main and salient 
features of the case from the point of view of the pro- 
secution and of the defence respectively. {Macpherson 
and Dkavle, JJ.) RAMSARUP SINGH v. EMPEROR. 

1930 Or. 0. 1009 = 9 Pat. 606 = 
1281. 0. 121= A. I. R. 1930 Pat. 613. 
•Meagre outline of facts a?id law. 


Where in a chnige to the jury the explanation of the 
law bearing on the subject is drastically meagre, and 
the summing, up is no more than the barest possible 
skeleton of the evidence on the record, so that it is, very 
doubtful whether the jury were afforded any real assist- 
ance by the Judge when he proceeded to sum up the 
case to the iury j and where from the recprd it is clear 
that important points which should have been brought 
to the notice of the jury were not brought to their 
notice, there is non-direction to the jury and such case 
is fit for ordering re-trial. 31 C.W.N. 387 and 34 Cal. 
698, Ref. {C.C.Gkose a7td Jack, JJ.) DWaRAKA 
Das z'. Emperor. 118 1.0. 361=33 c. W. N. 84= 
SO Or. Ii. Jr. 912 = A. I* R. 1929 Oal. 170. 
Only witness discredited by Prosecution itself 


no evidence — Duty to direct. 

In a trial by jury under S. 325* Penal Code, prosecu- 
tion relied upon the evidence , of a certain witness who 
was the only witness in the case and who could testify 
as to what had occurred. His evidence was consider^ 
hostile in some respects and the prosecution sought to 
discredit him. Judge did not direct the jurv that, 
was no evidence. /j 

that this was a serious misdirection as tjherji^ 
remained' no evidence to go to the jpry, the wi^b^ 
haviptg been, discredited and the trial was * 

{Cuming and Lort WiUiams, TjCi M(%BUI.KHaN v. 
Emperor. 114 1. 0* 793= 66 dgl. 146= 

30 Or. Ii. j. 360 - 320* 872= 

A*3;jM$2^qaJ*690, 

Eailure to record his pf Idsxt. 


The failure on t!he part of a tp record 

in his charge what actually hi^ , of the law 

was does not. amount to anilsdir^pn, which would 
vitiate haying failure of justice 


aod so a re-trial ' cannot 

aIx 19^ Pat. 797; A, 


1925 Cal. 926; A.I.li. 1927 Cal, 




on this ground. 
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CE. P.OODB (1898), S. 297— Non-direction. 

10 P. L. T. 26=29 Or. L. J. 804= 
11 A. I. Or. E. 91= A. I. E. 1928 Pat. 420. 

" ' I nfancy and immature understanding. 

When the Judge attempts to exclude the considera- 
tion by the jury, of the question as to whether the 
accused was a boy under 12 years of age and incapable 
of understanding the nature of his act, his summing up 
upon the point amounts to a misdirection the question 
being one for the jury to decide notwithstanding no 
proof may have been adduced on the point. {Pullan^ 
A, /. C.) Emperor v. ali Raza. 841. 0.464= 
26 Or. L. J. 310= 28 O. 0. 69 = 
A. I. E. 1925 Oudli 311. 

' — WJun a ground of interference. 

Mere non-direction is not necessarily misdirection, 
those who allege misdirection must show that some- 
thing wrong was said or that something was said which 
would make wrong that which was left to be under- 
stood. Non-direction w'hen it consists in omission to 
put the material facts or to put the defence to the jury 
is sufficient to cause the Court to quash the conviction, 
if the Court comes to the conclusion that is reasonably 
probable that the verdict of the jury was affected there- 
by. {Mookerjee^ Richardson^ C, C. Ohose, Cuming and 
/y.) Emperor v. Barendra Kumar 
Ghose. 81 1. 0. 363 = 28 0. W. N. 170 = 

38 0. Ii. J. 411= 26 Or. L. J. 817= 
A. I. E. 1924 Cal. 257 (F.B.). 

Arguments on behalf of accused. 

Per Richardson^ J , — ^If a defence is substantially put 
to the jury, a mere omission to refer to this or that 
circumstance or suggestion is not non- direction which 
amounts to misdirection. It is not the function of the 
Judge to repeat to the jury every argument or sugges- 
tion urged by the learned counsel for the accused. 
fMookerjee^ Richardson y C, C. Ghose ^ Cuming aud 
Pagcy yy.) Emperor v, Barendra Kumar Ghose, 
81 I. 0. 353 = 28 0, W. N. 170=38 0. L. J. 411 = 

‘ 26 Or. L, J. 817 = A. I. E. 1924 Cal. 257 (F.B.). 
— S. 297— OrtUBSioiis. 

^ E vidence of approver — Corroboration, 

In dealing with the evidence of an approver the 
Judge should tell ^he jury that the sort of corroboration 
tiiat is required is corroboration in material particulars 
tending to connect each of the accused with the offence. 
Where the jury are well aware of the kind of corrobora- 
tion requir^, the omission to state the law in more 
precise terms does not amount to misdirection. But 
the omission of the Judge to draw the special attention 
of the jury to the fact that though there is some corro- 
borative evidence as regards the movements of two of 
the accused in a case of dacoity immediately before and 
immediately after the occurrence, there is no such corro- 
boration ;iti respect of the third accused, amounts to 
misdirection. {Pebrson and Patterson^ //,) HaCHANI 
‘ khan z/. Emperor. 127 1.0. 767=1930 Or. 0, 793= 
34 0. W,., N. 390 = A. I. E. 1930 Cal. 481. 
— ij— r — Pailure tb ebcatki'Ae important witness, 

Pfeld^ that the judge’ would be guilty of a mis- 
dSSfetibn is not telling' the jury that it might and indeed 
should be presumed from the fact of his non-examina- 
tion if he had been examined hw, evidence would 
idr ha^e supported the case fof the prosecution. {Pear- 
sm Patterson, //,') HA'CHtJNl KhaN v, EM- 
S4 O. W. N. 390 =^1930 Or. 0. 798= 
; ' 127 .1. 0. 787= A, E. 1930 Oal. 481. 

witness to prosectfHo ^ — J0jfehce of 
Offtiss^tttdjprect: ' l }> i * 

. Th^, sfiqiffd.'De, a substantive direcffoq oh the phrr of 
the tie of the proSecutiBn ; which 
thd^fury^dntiffSS feadbpti if they are'^hdfc'sU^^fied 


CE. P. CODE (1898), S. 297- Omissions. 

with the explanation offered for the absence of a witness 
material for the prosecution case. The omission of the 
trial judge to direct’ the jury as to the inference they are 
entitled to draw' in such a case is non-direction, amount- 
ing to misdirection sufficient to set aside a conviction. 
C/ach and Panckridge, JJf) SHEIKH NaBAB ALI v. 
Emperor. 1930 Or. 0. 1108=34 O.W.N. 1151= 
A. I. E. 1930 Cal. 708. 

Prosecution alleged that five persons took part in 

the dacoity. The Judge in his summing up pointed out 
to the Jury that they must make sure that there was a 
dacoity and secondly whether each of the accused took 
part in it. He, however, omitted to make cllar to the Jury 
the possible consequence of acquitting any of the accused. 

Held, that the conviction was vitiated by an im- 
proper charge to the jury. In such a case the Judge 
should point out that if it was not proved that five per- 
sons took part, the offence for w’hich each one of them 
was liable to be convicted was robbery and not dacoity. 
{JValler and Cornish, JJf) SUBBIAH TevaN Z'. EM- 
PEROR. 1929 M. W, N. 789. 

Direction to ignore irrelevant evidence, 

P was prosecuted for selling R a minor for immoral 
purposes and by producing a birth certificate of R pro- 
ving that R was a major he got acquitted and subse- 
quently he was charged for forging the birth certificate 
and the prosecution put in the complaint in that case 
and read them in full before the jury. 

Held, the reading of the complaint in the former 
trial tended to depict the accused in the worst colours 
and an atmosphere of prejudice was created against 
accused thereby. The omission of the Judge in his sum- 
ming up to draw attention of the Jury to this fact and 
to ask them to ignore the contents of the petition, was a 
I non-direction of such a character as to amount to mis- 
I direction. {Rankin, C, /., C, C, Ghose, Suhra- 
j wardy, Muherji and Jack, //.) PaDAM PraSHAD 
I Upadhyaya V, Emperor. 119 1, c. 198= 

60 O. L. J. 106=33 C. W.N. 1121= 
SO Or. L. J. 993=1929 Or. 0. 228= 
A. I. E. 1929 Cai: 617 (S.B.). 
Law of private defence. 

Where the law as to the right of private defence of a 
person as bearing on the facts set up had not been 
clearly placed before the jury, and their attention was 
not directed to find as to whether the accused was, and, 
if so, how far, justified, in preventing injury to himself, 
in attacking the deceased, 

Held, that the charge, as delivered by the Judge, 
contained serio'us misdirection necessitating a retrial. 
\Suhrawardy and Duval, //.) ASIRUDDIN Z'. EM- 
PEROR. 63 Oal. 980=28 Or. L. J. 273 = 

100 1. 0. 353=7 A. I. Or. E. 417= 
A. I. E. 1927 Oal. 267. 
- — —Conviction- of co-accused — Warning as to not to 
be infiuenced. 

If in the charge a reference is made to the fact that 
another person who Was a co-accused of the accused 
under trial was sent up on a charge-sheet and convicted 
on trial it is also absolutely necessary to warn the jury 
and warn them very carefully, not to take into account 
the conviction of the co-accused at all, and an omission 
bn the part 6f the Judge to give such a direction to the 
jury 1 ^ an omission on a very vital point; and it must 
prejudice the accused person, and the verdict of the 
jury based upon a charge in which an omission of 
such' vital character is noticed cannot be supported, 
(Cuming and 'Mukerfi, ^ Jf,) HARI CkaRAN DAS v. 
Emperor. 27 Or. L. J, 398=93 I. 0. 46= 

A. 1. E. 1926 Cfal. 728. 
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— . — Discussion of probabilities. 

In a trial by jury omission on vital points in the 
Judge^s charge to the jury may amount to such misdirec- 
tion as to vitiate the trial. Where the Judge’s 
direction as to the probabilities puts the probabilities in 
favour of the prosecution too strongly before the jury 
and upon a mere assumption of the facts which the 
jury are not asked to find for themselves there is mis- 
direction which vitiates the trial. {Newbould and 
Mukerji, //.) CHHAKARI SHAIK v. EMPEROR. 

26 Cr.L.J.567 = 85 I.O. 711 = A.I.E. 1926 Cal. 439. 

...»-^Several accused — Direction as to individtcal 

consideration of the case. 

Where there are several accused persons and the case 
as against all of them does not stand on the same foot- 
ing, omission by the Court to ask the jury to consider 
the case as against each of the accused individually is a 
very serious omission prejudicial to the accused per- 
sons. \ Cuming and Mukerji^ J/.) KHJIRUDDIN v. 
Emperor. 53 Oal. 372=42 0. L. J. 504= 

27 Or-L-JT. 266=92 1. 0. 442=A,I.E. 1926 Oal. 139. 

A verdict obtained from the jury without placing 

before them an important piece of evidence in favour 
of the defence, whatever may have been its real worth, 
cannot be sustained. {Cuming and Mukern^ //.) 
Khijiruddin Emperor. 53 Oal. 372= 

42 0. L. J. 504 = 27 Or. L. J. 266= 
92 1. O. 442= A. I. E. 1926 Oal. 139. 
-First information report — Variation in evidence. 

The omission on the part of the Judge to present in 
his summing up to the jury the first information report 
and its variance with the depositions of several witnes- 
ses, named therein, has a material bearing on the case 
and constitutes serious misdirection sufficient to vitiate 
the verdict of the jury. {N'ewhould and Mukerji^ //.) 
Jessarat V. Emperor. 87 1. 0. 833= 

29 O. W. N. 526 = 26 Or. L. J. 1009= 
A. I. B. 1926 Oal. 729. 
• D irection as to credibility. 

Where one of the witnesses for the prosecution is 
himself suspected of being implicated in the offence, the 
juiy should be directed not to accept his evidence with- 
out the most careful scrutiny. The omission to give 
such a direction amounts to serious misdirection. {New- 
bould and Mukerii. JJ.) SaTYA ChaRAN MaNNA v. 
Emperor, 88 1. 0. 616=26 Or. Ii. J. 1166= 
62 Oal. 223= A. I, B. 1926 Oal. 666. 
Benefit of doubt. 

The omission to tell the jury that the accused is enti- 
tled to the benefit of any reasonable doubt is not a 
misdirection vitiating the trial, though as a matter of 
practice it is as well to always end the charge with 
these words. {Baker, f.C.) RaHIM BBO v. EMPEROR, 
92 1, o: 169=7 N.L.J*. 208 = 27 Or. L. J. 217* 
A. I. B. 1926 Nag, 164. 
^Omisston to define in detail d^ence charged. 

An omissibn by the magistrate to give the jury a de- 
tailed definition of the offence charged is not a misdirec- 
tion justifying reversal of verdict where the nature -of 
the offence was fully described to the jury and the con- 
stituent factors fully understood by them. {Fullan, 
A./.c.) JiNDAR Singh. emperor. 811.0. 808= 
26 Of. 1.. J.1032=A.:i. B. 1925 Oudh 69. 
i ncomplete statement of Ikw. ^ 

Where the accused at his trial for murder pleaded 
self-defence to prevent robbery and^tbp^ Ses^ns Judge 
had charged the jury expounding the law with rega^^ 
tp the right of private defence of } 

field, the Judge erred in ia"W id not <&'€|pt4jgth^* 
jury with jregard to the private deface 
{Greaves and poniony //.)* IBaSERODD#, ^ 


Emperor. 83 I.O. 628=28 O. W. N. 686= 

39 0. L. X 525 = 26 Or. L. X 48 = 
A. I. B.1924 OaL776. 


—A grave omission to direct the jury on a cardinal 
matter in the case, cannot be made good merely by 
Counsel’s calling attention to it at the termination of the 
summing up. It is one thing to indicate agreement with 
a submission made by Counsel; it is another to direct- a 
jury effectively. {Mookerjee, Richardson, C. C. Ghose, 
Cumtng and Page, JJ.) EMPEROR v. BARENDRA 
KUMAR GHOSE. 81 1.C. 353 = 28 0. W. N. 170 = 
38 O. L. J. 411 = 25 Or. L. X 817 = 
A. I, B. 1924 Oal. 257 (P.B.). 
— ■ -‘Omission of counsel to take a possible defence — 
Judge is not relieved. 

The substantial question is, whether .the evidence for 
the prosecution and the case for the defence were fairly 
summed up. The mere fact that Counsel for the 
accused has failed to present to the Court a particular 
aspect of the case, cannot justify an omission on the 
part of the Judge to draw the attention of the jury to 
what appears to be a possible answer to the charge 
I against the accused even on the prosecution evidence; it 
is the duty of the Judge to draw the attention of the 
jury to such possible view of the case, on the evidence, 
notwithstanding that it may have escaped the Counsel 
for the accused; in other words, the line of defence 
adopted by Counsel does not relieve the Judge of his 
duty, {Mookerjee, Richardson, C. C. Ghose, Cuming and 
Page, JJ.) Emperor v. Barenpra Kumar Ghose. 
81 1 0. 363 = 28 C.W.N. 170 = 38 O.L J, 411 = 
26 Or. Ii. 7. 817= AJ.B. 1924 Cal. 257 (r.B.). 
Statement of law. 

The omission of a Judge to lay, down thelaw>by 
which the jury are to be guided as required by S. 2^7, 
Code of Criminal Procedure, is something more than 
misdirection. It is a failure to comply with an 
provision of the law and S. 537, of the Code of Criminal 
Procedure is not applicable, in such a case. {Wazir 
Hasan, J.C.) NaWaB AU v. EMPEROR. 

81 1. 0. 953= 26 Or. L. X 1129=11 0, L. J. 315 = 
A. I. B. 1924 Oudb 411, 


-S. 297 — ^unmiiiig up. 

-’-r -^D istinction between manslaughter and murder 


not considered. 

In the judgment of the lower Court which convicted 
the accused of murder without the aid of a jury there 
was not the slightest enquiry into whether, assuming 
that the shot which resulted in the death of the deceas- 
ed was fired by the accused, the act amounted to m^- 
slaughter and not murder.' Ther6 was no attetnpt ' to 
face the question of whether the standard of Pfoof r^^ 
quifed to prove murder aS against manslaughter j had iSf. 
the cash been fea<ibed. • . 

Held’, that if the case had been before a jury an<^'th6 
Judge had not explained to them the possibilit J 61 4 
Wdict,of' manslaughter’ but had said If nqt a^dwjfc tnfe 
only alterriatiye is murder, that would b^' ^ 

erroneous summing up. ^ The qdestioh as betvfreeh ^du- 
slaughter and murder b^ng entire^ undealt with' and in 
the absence of evidence’suffident ' td reach "'the standard 
of proof n ecessary to in volva’ a dbiS^i^^dh * ” for murder 
the cohvidtion mufet be quashed. , ^{Vtidpuht Dunedin.) 


’‘Dp^i^sjdm to pointy c 




7 .N. 599* 
i'.J. 127 (P.O.). 






that 
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appears that the Judge has, not only in the opening por- 
tion of his charge but also several times in the course of 
it, pointed out the liberty of the jury to draw their own 
conclusions on questions of fact, it is hypercriticism to 
regard the charge as defective on that score simply be- 
cause in dealing with a particular matter or at a parti- 
cular stage, it was not in terms repeated that the jury 
were entitled to brush aside what might have been sug- 
gested as the opinion of the Judge. (J^ankin, €• 

C.C. Gkose and Patterson, //.) EmpeROR v. PaNCHU 
Sheik h. 34: 0. W. N. 1164: (P.B.). 

Corroboration of approvers evidence, 

Beld, that in his summing up, the Judge is bound to 
draw the attention of the jury to the nature of the cor- 
roboration that the approver’s evidence has from the 
other evidence in the case. {Pearson and Patterson, 
//.) Hachuni Khan v. Emperor. 

34 0. W. jsr. 390 = 1930 Cr. 0. 793= 
127 I. 0. 767 = A. I. B. 1930 Cal. 483 .. 

Record as to statement of law^ 

The heads of charge are not intended to be an ex- 
haustive detail of every particular which the Judge may 
have addressed to the jury; and although it is desirable 
that record of the charge on question of law should be 
sudiciently full to show whether the elements constitut- 
ing the offences charged have been properly and fully 
explained to the jury, High Court can refuse to inter- 
fere with the verdict where the Sessions Judge has failed 
to note in so many words that he had explained the law 
to the jury if it is satisfied from the charge as a whole 
and the verdict that the law was properly explained 
and there was no miscarriage of justice. {Macpkerson 
and Dhavle, //.) RaMSARUP SINGH v, EMPEROR. 

9 Pat. 606 = 1930 Or. 0. 1009=A.I.B. 1930 Pat, 618. 
——Judee^s opinion. 

Where the Judge throughout his charge has several 
times cautioned the jury that they are not to accept his 
view of the evidence as they were the sole judges of facts 
the mere fact that the Judge gave expression to his opi- 
nion regarding certain evidence does not amount 10 mis- 
direction. {Mirza and Murpky, //.) EMPEROR v. C. 
E, RING. 120 I. 0. 340= 53 Bom. 479 = 

31 Bom. L. B. 645=1929 Or, 0. 114= 
SI Or. L. J. 65= A, I. B, 1929 Bom, 296. 


r- - ' M arshalling of facts. 

To avoid any misdir^ion or non-direction of jury it 
isi absolutely essential in proper cases that every particle 
of evidence should be carefully scrutinized and compar- 
ed and contrast^ , and substantial help and guidance 
should be given to the jury to avoid any miscarriage of 
justice. It is not sufficient merely to re-count and repeat 
chronplogically the evidence as it had been given in 
Court by the various witnesses. It is , necessary to sift 
and weigh and value the evidence. The final weighing 
|s of course for the jury but the Judge ought to see that 
all essential facts go into the scales of justice and on the 
proper side of the balance. Further facts must bQ mar- 
sfidjed by the Judge under separate heads and In dis- 
^nqt compartments as they affect each separate incident 
iq jthe story. Otherwise, the evidence is to the jury 
a confused mass of discrepant* disconnected and 
CQiitr^dihtory , details. {Cuming and JCprt WiUiamei 
N^genbra Nath v, Fmperor. 

IMX 4 Or. B. J, 673^34 Q. W, N. 164= 

> >929 Or.O.S90=A; LB. 1929 jOal. 74 : 2 . 
opinion^ 

A ^ar^ to the jury which succeeds in aVbldir^ any 



jttty 

deaf they ai^ af 


. Jf any sq long aS & makbs |t 
rejg^ or dJstegatd it as they 


please. {Cuming and Lort Williams JJf) NaGENDRA 
nathz/. Emperor. 1241.0.492= 

31 Cr. L. J. 673 = 34 C. W. N. 164= 
1929 Or. 0. 390= A. I. B, 1929 Cal. 742. 

I ntermediate verdicts are not recognised. 

Five persons were accused under Ss. 302, 148 and 
149, Penal Code; the prosecution alleged that the offence 
had taken place before dark. The Judge asked the 
jury to give an intermediate verdict on the question 
whether the offence was committed before or after dark 
and on the jury holding that the offence was committed 
after dark the accused were acquitted. 

Held, that there was no proper summing up to the 
jury and that, therefore, the verdict ought not to be 
allowed to stand.The law does not recognize intermediate 
verdicts of jurors and the procedure adopted by the 
Judge was in contravention of the specific provisions of 
the law relating to charges to the jury and to the ascer- 
tainment of their verdict. {C, C, Ghose and Gregory, 
fj,) Goi^ernment of Bengal v. nasar.Durzi. 
33 0. W.N. 451 = 116 LC. 257=30 Or.L.J. 434 = 
12 A. I. Or. B. 249= A. I. B. 1929 Cal. 62. 

" Offence of theft — Lapse of time. 

In a prosecution for theft it is necessary that the 
judge should point out in his summing up to the Jury 
that a considerable time had elapsed between the re- 
covery of the stolen articles from the persons who had 
been put in possession of them by the accused and the 
theft. {Beasley, C, J. and Cornish, /.) MaYANDI 
They an v. Emperor. 1929 M.W. N. 577. 

■ — fudge^s opinion. 

Where the trend of the charge was in favour of the 
accused and the Judge most carefully told the jury that 
they were not bound by his opinion, and if after con- 
sidering everything their opinion was different from his, 
they were to be guided by their own opinion and not by 
his, it was by no means improper for the learned Ses- 
sions Judge to have indicated in cautious language his 
experience on the Bench that an explanation offer^ by 
the prosecution on a certain point was one which deserv- 
ed the consideration of the jury. {Macpherson and 
Allanson, //,) RaMDAS RaI v, EMPEROR. 

8 Pat. 344=10 P. L. T. 409=117 1. 0. 173= 
30 Or. I*. J. 721 = 1929 Or. 0. 99 = 
A. 1. B. 1929 Pat. 313. 

— -^^Duty of the Judge, 

The fact that the evidence had been summarized at 
great length by both sides and the jury had taken notes 
from the arguments and had themselves made a com- 
plete summary of the evidence for their own convenience 
would not relieve the Judge from the duty of conform- 
ing to the provisions of S. 297, which distinctly lays 
down that he should sum up the evidence. 27 Bom. 
644, Refi {Nmbould and Mukfrji, //.) ABDUL 
razak v : Emperor. A. I. B. 1928 Oal. 269. 

Where the Judge finds certain facts as to suffi- 
ciency of evidence and the mind, of the parties at the 
time of the offence, which ought to go to the jury and 
mentions to the jury that the evidence was discrepant 
without tfeUing them what the discrepancies are, 

Held, that the summing up was not proper {Rankin 
and Duoad, //.) ISU SHEIKH v, EmPEROR. 

. 45C.I,. J. 684=31 O.W.N. 171= 

28 Or. L. J. 201 = 7 A. I. Or. B. 459 = 99 1. 0. 937 = 
A, I. B. 1927 200. 

^ B ufyOf Judge — Inclination in favour of ohe 

side. 

The first point which a Judge must observe in making 
his summing up is that whatever he says »to the jury, 
mfistbetrue. If tie states that Such' ai^such fact Is 
contained* in the bvMdnce* the jury ardisound to belie^^ 
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him, and the mere fact that he includes in his summing 
up a statement which he has culled from the evidence, 
indicates to the jury that that piece of the evidence is 
important, and should be considered by them when 
giving their decision. It is also necessary that the 
Judge should obtain from the jury a decision on all the 
material points which go towards establishing a parti- 
•cular offence under the Penal Code. Theie is no objec 
tion if a Judge sums up strongly in favour of one and 
•strongly against another accused. If that is his opinion, 
he is perfectly right to make it clear to the jury. But 
he is not justified in stating in his summing up that 
there was definite evidence against an accused, which as 
a matter of fact is not on the record. An accused cannot 
be said to have had a fair trial if the direction of the 
Judge was not only adverse to him but also omitted to 
•obtain the decision of the jury on a material point, and 
contained a misstatement of facts which was prejudicial 
to the accused. 27 Bom. 644, Ref. {Pullan^ /.) 
Nahrumal V, Emperor. 2 Luck. 697= 

4 O. W. N. 616 = 103 I. 0. 411 = 28 Or. L. J. 683= 
8 A. I. Or. E. 365= A. I. E. 1927 Oudh 259. 
. / P? sc repancies, 

A Judge should explain to jury the issues of fact 
•which the jury has to determine upon the charge upon 
which the prisoners are being tried, and having made 
the jury understand these issues, the more convenient 
miode of summing up the case is to present the jury, as 
materially and impartially as he can, a summary of the 
•evidence and the considerations aud inferences to be 
•drawn from the evidence, and as they appear both on 
the negative and the afiSrmative sides of the case. 
Merely telling the jury that there are material discrepan- 
cies without telling. them about discrepancies is a clear 
misdirection, and telling a jury in a case under S. 377, 
Penal Code, over and over again about their moral con- 
viction as to the guilt of the accused is ^Iso a misdirec- 
tion. {Banerfi, /.) ENAYAT HUSAIN v, KinG- 
Emperor. 26 A. L. J. S3 =49 All. 209= 

7 L. E. A. Or, 167=28 Or. L. J. 16= 
99 1. O. 47= A. I. E. 1926 All. 762. 
What it should contain. 

The summing up must give a fair summary of the 
•evidence on both sides, and the Court cannot do this 
unless it includes a reference to all evidence which is of 
vital importance in the case. The summing up must also 
be an intelligent summing up, and it is the Judge's duty to 
call the jury's attention to any flagrant contradictions in 
the evidence. He should at the same time naturally 
recall to the jury any explanation of the contradiction 
which has been suggested and leave it to them to decide 
on its adequacy. ( Daniels, /.) BHIRAJI ». AKASr. 

24 A, L. J. 606 = 7 L. R. A. Or. 123= 

. 27 Or. L. J'. 786=95 1. 0. 385= 
A. I. E, 1926 AU. 429. 

— W hat it should contain* 

The object of a summing up under S. 297 is to en- 
able the Judge to place before the jury the facts and 
circumstances of the case both for and agwnst the pro- 
s^ution so as to help them in arriving at a right deci- 
sion upon the points which arise for their considera- 
tion. {Cuming and MukerjU //.) KHIJIRUDDIN 
Emperor. 53 Oai. 372= 42 O. L. J. 604 » 

27 Or, L. jr. 266-= 92 I, 0. 442= 
A. I. B. 1926 Oal. 139. 

— / tidgds opimoA* 

There is no harm in the trial Jad^ expressing Ms 
opinion on the fact and in fact it is his duty so to assist 
the jury provided that he is care&il to express his 
opinion in such a way as.not in any way interfere 
with the duties of the jury to finally dedde accor^gfto 


CE. P. CODE (1898), S. 297— Miscellaneous. 

their own view of the facts. {Newbould and B, B, 
Ghose, yy.) Fazarupdin V, Emperor. 

90 L 0. 433=42 O. L. J. 111 = 
26 Or. L. J. 1553= A. I. E, 1926 Cal. 106. 

Mere summarising evidence is not summing up. 
The Judge in a proper summing up must formulate 
and specify simple issues for consideration, and collate 
the evidence pro and con bearing upon the issues in order 
to assist the jury to arrive at the correct decision there- 
on. Merely summarising the evidence, examination-in- 
chief, cross-examination and re-examination of the 
different witnesses who have deposed at the trial, and 
putting before the jury all that has been said by the wit- 
nesses or by the lawyers appearing on the two sides and 
huddling together important facts as wel> as trivial 
points without any attempt at discrimination, instead of 
aiding the jury will only confuse them. {Newbould and 
Mukerji, fj.) jESSARATz'. EMPEROR. 

87 I. O. 833 = 29 0. W. N, 626= 
26 Or. L. J. 1009= A I. E. 1925 Cal. 729. 

'^Judge*s opinion — Exhortation, 

It is permissible for a Judge and especially in India, 
it is often necessary for a Judge, to express an opinion 
clearly to the jury, and it is also permissible, though 
not always or indeed often advisable, to admonish the 
jury as to their duty, but it is unfair to the jury if the 
Judge says to them “I am thoroughly convinced of the 
guilt of the accused. Return a just verdict. If you do 
not, both you and I will be disgraced for ever." 

A Judge in his charge to the jury must not make an 
appeal or exhortation to the jury. Where the summing 
up is calculated to leave a misleading impression on the 
mind of the jury, that amounts to a mlsdireotion. 

A Judge may express his opinion m the charge to the 
jury but he should be careful to add that it is for the 
jury to form their opinion on the evidence. A Judge 
should not in his charge to the jury express his opinion 
in terms too dogmatic and unqualified and state his own 
view on important matters of fact so positively as to 
leave the jury no loophole for taking any other view; 
his doing so vitiates the verdict of the Jury. {Kennedy, 
J. C, and Raymond, A* /*€,') TOPAN DAS z/. EM- 
PEROR. 81 1. 0. 249 = 25 Or. L. J. 761= 

A. I, E. 1926 Smd 116. 

— S. 297— Miscellaneous. 

^Additional charge. 

Where the common object of the assembly as put 
forth in the charge originally was to loot mops and after 
some evidence the addition made in the charge was ‘‘and 
to assault" a certain person, 

Held, the charge was not alternative charge and it 
was not the duty of the Judge to find from the jury on 
which common object they were depending* {Adcmi 
and Scroops, //.) NaTHUNI NONIA V , EMPKROR. 

109 1. 0. 898 = 6 Rat. 672 = 29 Or. L. JT. 026= 
A. X.E.i928Pat.l39, 

— R ecord of — What it should contain* 

Kulvoant Sahay^ /. — The heads of charge ought to 
show as to how the Judge explained the law to the jury. 
It is not sufficient to say that such and such sections of 
the Penal Code were read and explained. When the 
law which the jury has to apply , is complicated 
and not easy of comprehension by laymen, the neces- 
sity to show as to how it was explained to the jury be- 
cOtnes iir^erative. Moieovef, mere explanation of the 
sections of the' Penal Code ih *fhd' words of the Judge 
'w'thout reading out the dfetkidns - themselves is also 
undesirable. The, sections be, read out to the jury 
and then explained to {Kulwant Sakay,,€md 

1 m L C, Or. E. 
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10 P. L. T. 26 = 29 Or. L. J. 804 = 
A. L B. 1928 Pat. 420. 

^In the charge to the jury the Judge must set out 

separately the case of every accused. {^Adami and 
Macpherson , //.) MT. CHAMPA PaSIN v. EMPEROR 
108 I. C. 81=29 Cr. L. J. 325= 

9 A. I. Or. B. 546= A. I. B. 1928 Pat. 326. 
^"Common object'’' — Description of. 

Where a Judge’s charge to a jury in respect of the 
accused forming an unlawful assembly described the 
object of the unlawful assembly as follows . — ’‘With the 
premeditated object of disturbing the public peace and 
resisting, obstructing and overawing the police by cri- 
minal force and assaulting the police,” 

Held^ that there can really be no objection to the way 
in which the common object was placed before the jury. 

Held further, that such a charge do€'S not on the 
whole exceed the limits of the common objects set out 
in S. 141, Penal Code, so as to be likely to prejudice the 
accused. {Greaves and Fanton, //.) ABDUL GaNI v. 
Emperor. 83 1. 0. 346 = 25 Or. L. J. 1386= 

A I. B. 1925 Gal. 494. 1 

— S 298— Consideration of evidence. 

'-^Corroborcdion of approver. 

Per Cuming^ J . — It is doubtful whether the Judge has 
to determine whether there is any evidence that does 
corroborate the story of the approver so far as the com- 
plicity of the accus^ is concerned, that being a question 
of facts. 19 C. W. N. 653and Ryder v.Wombwell^ 
4 Ex. 32, Dis. aud Doubt. {Cuming and Lori 
Williams, //.) REBATI MOHAN v. EmPEROR. 

115 1. 0. 258=32 0. W. N. 945=66 Cal. 150- 
30 Or. L. J. 436= 12 A. I. Or. B. 265= 
A. I. B. 1929 Cal. 67. 

— S. 298— Directions to jury. 

Reading of reports. 

It is the duty of the Judge in his charge to the jury 
to place the facts clearly and explain the law with re- 
ference to the points for determination. The Judge 
must tell the jury how they should apply the law to the 
facts found by them. The practice of reading out head- 
notes or other portions of the reports of a case is a 
dangerous practice likely to confuse the jury. But the 
Judge may tell the jury how to apply the law laid down 
by the decisions of the High Court to the facts of the 
particular case. 

When the defence takes up a plea of private defence, 
it is a serious defect if the charge merely indicates the 
argument but does not direct the jury how they are to 
^PP^y 18-w in deciding the guilt or otherwise if they 
find facts giving rise to the right of private defence. 
{SuhrcBwardy and Page, y/.) JaBANULLAH v. EM- 
PEROR. 1930 Or. 0, 742=57 Oal. 1162= 

. , 34 0. W. IT. 365= A. I. B. 1930 Cal. 434. 

Hostile witness. , . . 

Judge should explain to jury situation arising in case 
of hostile witness-— He should tell jury to reject evidence 
' of such witness altogether— Omission to do so amounts 
to misdirection— Evidence, hos^e witness cannot in 

pa^rt^bo relied upon and rest rejected. A. I. R, 1923 Cal. 
463, ‘r Alexander v. Gibson, 2 Camp. 556, Ref. (C. C. 
frho^ a^d Pearson, //.) PaNCHANAN GOGAJ v. EM- 
PEROR. 67 Cal. .1266 =127 EC. 270 = 

1930 Or. 0. 356 = 61 O. L. J. 203=34 C. W. N. 526= 
•31 Cr. L. J. 1207= A. L B. 1930 Cal. 276. 
— ' — 'Where th^ jury were given the j^oper questions 
to answer' buftold 'to answer the same ' in the wrong 
order andj'fhiiher, ftiiy were told thatVtwo- questions 
wli^*W^re in fiifch%e|)Srate,^ edlnected. 


OB. P. CODE (1898), S. 298— Directions to jury. 

Held, that there was a misdirection vitiating the trial. 
{Waller and Reilly, JJ.) SOLlYAN v. EmperoR. 

1930M. W. H. 773 

Evidence of co-accused. 

Wherein the charge to the jury the Judge does not 
give any direction to the jury as to how they should 
tjeatandthe weight they should ^ve to evidence of 
an accused person as against his co-accused it is impos- 
sible to say how far such omission does not prejudice 
the accused and retrial should be ordeied. {Cuming and 
Lori Williams, JJ.) BiKRAM ALI PRAMANIK v. EM- 
PEROR.124 I.O. 66 = 50 O.L.J. 467 = 1930 Or.C. 139= 
57 Cal. 801=31 Cr. L. J. 610= A.IJB. 1930 Cal. 139. 
Arguments for accused. 

The Judge is not bound to address himself to eveiy 
suggestion put forward by the defence. His duty is 
fairly and candidly to point out the main and salient 
features of the case from the point of view of the pro- 
secution and of the defence respectively. {Macpherson 
and DJiavle, JJ.) RaMSARUP SiNGH v. EMPEROR. 
1930 Cr. 0. 1009= 9 Pat. 606 = AXB. 1930 Pat. 513. 

During the trial on a charge of dacoity the 

Sessions Judge referred in his chai ge to the jury to the 
statement of a witness given before the committing 
Court to the effect that he had seen 18 or 19 persons 
coming out of the house of the accused. The witness 
was not examined before the Sessions nor was his depo- 
sition put in before the Court. Held, the trial was 
vitiated, as the learned Judge had brought in a piece of 
evidence of an extiemely damaging character on a 
cardinal point, the effect of w’hich on the jui y it would 
be difficult to speculate upon. {Rankin, C. J. and 
Patterson, J.) KHADEM z/.^EMPEROR. 57 Cal. 940 = 
1930 Or. 0. 1106= A. I. B. 1930 Oal. 706* 
Corroboration of accomplice. 

Per Lort-Williams, J. — The Judge must not tell the 
jury that such or such witness does in fact corroborate 
the accomplice. That is the function of the jury and 
depends upon whether they believe the witness or not.. 
{Cuming and Lort Williams, JJ.) REBATI MOHAN v. 
Emperor. 116 1. C. 268 = 32 C. W. N. 945 = 

56 Cal. 160 = 80 Or. L. J. 485= 
12 A. I. Or. B. 265 = A.I.B. 1929 Cal. 67. 
Corroborative evidence. 

Though an omission to direct the attention of the jury 
to those portions of the corroborative evidence which 
amount to corroborative evidence in law would only be 
a non-direction, it is a misdirection if the Judge points 
out to the jury certain portions of the evidence as fulfil- 
ling the requirements already stated, when in fact they 
do not do so. 29 Cal. 782, Foil. {Cuming and Lort 
Williams, JJ.) REBATI MOHAN v. EMPEROR. 

1161.0. 268 = 32 0. W. N. 945 = 66 Cal, 150 = 
SO Cr. L. J. 435 = 12 A. I. Cr. B, 265 = 
A. I. B. 1929 Oal. 57. 

■: ritjfc is not the duty of the Judge to discuss in 

detail each and ^very- item of the evidence and any such 
discussion of the evidence by the Judge in the charge- 
leads to a great risk of the Judge pressing his own view 
of the facts too positively, {Findlay, J. C.) NarayaN 
Singh Chhatri v. Emperor. 31 Or. L. J. 567 = 
123 1.0. 477=1929 Cr.0. 410= A.LE. 1929 Nag. 295. 

—-It is not the duty of the Judge to put to the jury 

hypbth^ical cases unsupported by any evidence. 
,{Cuming and Lort Williams, JJ.) AJGAR SHAIKH v. 
Emperor. 117 I. C. 696= so Cr. L. X 799 = 

48 C.L.J. 138=32C.WJT, 839= AXB. 1928 Oal. 700. 
J udge's opinion. i ; 

' In many cases it is not mer^y . permissible ' also 
fdesirable that the Judge should lell ^the jury what view 
. he haS’ taken of th^l fadts,- in ^ enable ;theni4o 
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consider the facts properly and arrive at their own deci- 
sion on them. 13 W. R. Cr. 34, Foil. (^Newbould and 
Mukerji, //.) ABDUL RaZAK v, EMPEROR. 

A. I. R. 1928 Cal. 269. 

— J udge* s opinion. 

A Judge has a right to express his opinion. If he 
expresses an opinion, which is an unfair opinion and 
which prejudices the accused, the superior Court can, 
and should, interfere to remove the ill consequences of 
such action by finding misdirection. If the Judge 
attempts to take the case out of jur^^s province by some- 
thing in the nature of imposing his own view upon the 
jury, it is a case of misdireCwion; but if a Judge simply 
states the opinion which the law allows him to state, in 
such a manner that intelligent juiymen should see for 
themselves that it is only his opinion and nothing else, 
it is not necessary for him to add, as a safeguard, a 
remark that it is only his opinion and that the jury are 
perfectly at liberty to form their own. On questions of 
fact the Judge’s opinion in no way binds the jury, but 
the Judge has a right to express it so that the jury may 
know what it is. It is not a Judge’s duty to conceal his 
opinion but to state it, A. I. R. 1914 P. C. 116, Appl. 
(^Stuart, C. /.) DeS Ra J SiNGH v. EMPEROR. 
no I. C. 577 = 6 O. W. N. 497 = 29 Cr. L. J. 721 = 

A. 1. R. 1928 Oudh 326. 

’-'Omission or misstatement likely to mislead. 

A mere omission or a misstatement in a summing up 
is not itself a misdirection when the case has been fully 
heard by the Jury, but there is a miscarriage of justice 
where the omission or misstatement is such that the 
jury may probably be misled by it. J?, v. Wann, 23 
Cox, C. C. 183, Ref. ^Findlay, J. 0.) SOINA KOSHTI 
z/. Emperor, 99 I. C, 849=28 Cr. L. J. 177= 
7 A, I. Cr. R. 333 A. I. B; 1927 Nag. 117. 

Statement of law-'-Use of hooks. 

Under the law of procedure it is the duty of the judge 
to explain to the jury the law applicable to the case, and 
it is the duty of the jury to accept the law as laid down 
by the Judge without any extraneous aid. If the jury is 
unable to understand the law fully and clearly it is the 
duty of the Judge to explain it to them afresh, but in 
doing so he cannot place before them the Penal Code or 
any legal treatise for the purpose of finding out the law; 
if he doe«? so he fails in his duty. {Snkrawardy and 

Duval , //,) Emperor «/. G. c. Wilson. 

96 I. C. 270 = 30 C. W. N. 693 = 43 C. L. J. 637= 
27 Cr. L.J. 926= A.I.R. 1926 Cal. 896. 

^Under the amended law it is the duty of the Judge 

to withhold from the jury’s knowledge the statements 
made by a witness to the police unless they are proved in 
the manner provided by law at the request of the accus- 
ed. {^Newhould and JB, B. Gkose, //,) GaHUR HOUL- 
DAR V. EMPEROR. 94 I. C. 693 = 30 C. W. Ni«60S = 
27 Cr. L. J. 641= A. I. R. 1926 Cal. 793. 

——'Co'ifession — Judyte finding it voluntary. 

Where the Judge made observations in his charge to 
the Jury to the following effect : ^‘Taking the evidence 
and the circumstances and the prbbkbilftie^ into my con- 
sideration T am satisfied that the confessions in question 
were voluntary and I accordingly hold them to be so. 
It is for you to decide whether or they are true.” 

Beld^ that the Jury have to decide independently whe- 
ther the confessions were voluntary kndjt was hot ri^t, 
therefore to take away entirely from the Jury ^e consi- 
deration of the question as to Whether the confessiohb 
were voluntary or not. It was the duty of ^the learueti 
Judge to place before them the facts and cirfcimstaliad^fe 

Cr, D.~38 


CR. P. CODE (1898), S. 298— Record of charge. 

pro and co7t, and ask them to form their own conclu- 
sions as to the character of the confessions. The omis- 
sion to do the same is sufficient to vitiate the verdict of 
the Jury. and hfuker/i, //.) SHEIKH AB- 
DUL V. Emperor. 85 I. C. 830 = 

26 Cr. L. J. 606=A. I. R. 1925 Cal. 887. 

-None of the accused recognised on the spot in 

spite of sufficient opportunity to recognise, existing — 
Fact not pointed out to Jury — Pieiudice is caused. 
{Walmsley a7id Mukerjt, J J.) SHEJKH ABDUL v. EM- 
PEROR. 85 I. C. 830 = 26 Cr. L. J. 606 = 

A. I. R. 1925 Cal. 887. 

Formulation of questions — Practice. 

The law does not expressly require a Judge to formu- 
late, at the conclusion of the delivery of his charge, 
specific questions for the jurors’ reply. Such a practice 
is, however, helpful in deciding the legal effect of juiy’s 
finding but the formulation of such questions requires 
great care and queries should be confined within the 
narrowest possible compass. 

Kulwant Sahay, J. — In complicated cases the judge 
should, in his charge to the jury, not only explain the 
law, but should draw their attention to the evidence in 
the case and explain how they should apply the law to 
the particular facts of the case. Observations of Manuk, 
J., in 3 Pat, L. J. 655, Appr {Bucknill and Kulwant 
Sahay, //.) RUPAN SiNGH v. EMPEROR. 

91 1. C, 225 = 4 Rat. 626 = 7 P. L. T. 239= 
27 Cr. L. J. 49= A. L R, 1925 Pat. 797. 

— S. 298— Function of jury. 

In a trial by jury it is the function of the jury to 

find the facts upon the evidence laid before them and for 
that purpose to be guided by the law which is applicable 
and it is in all cases the duty of the Judge to point out 
to them that law. 21 W. R. 69, (Cr,), Foil. {Cuming and 
Lori Williams, //.) REVATI MOHAN v. EMPEROR. 
115 1. 0. 258 = 32 C. W. N. 945 = 66 Cal. 150 = 
30 Cr. L. J. 435 =12 A. I. Or. R. 265 = 
A. I. R. 1929 Cal. 57. 


. — S. 298— Non-direction to jury. 

A non-direction is not a misdirection unless the 

jury has been misled or unless the non-direction is of pri- 
mary importance. (Ad ami and Macpherson, Jfl) MT. 
CHAMPA Pastn V. Emperor. 

1081. C. 81 = 9 A. tCr.R. 645=29 Cr. L. J.S26= 

A. I. R. 1928 Pat. 326. 


— S. 298— Questions of law. 

-The law of evidence is part of the general law. 

The question as to what is, or is not evidence, that is to 
say, what amounts or does not amount in law to evidence 
Is a question of law to be decided by the Judge as is tl^ 
question whether there is any evidence in law to go to 
the jury. (Cumii^gand Zort Williams, //.) REVATI 
MOHAN EMPEROR. 116 LC?, 268 = 

32 C. W. N. 945 = 56 Cal. 160 = 30 Or* %’ 436 = 

12 A. I. Or. R, 266= A. I. R. 1929 Cal, 67. 

— S. 298— Record of charge. 

; — is unquestionably desirable that the record of 

the charge on question of law should sufficiently full 
to show whether the elements constittdmg the offences 
charged We been properly arid fdlly explained to the 
jury. Rut where the Jaw fegardipg the ’ offence cbarg^ 
h^s been failed tq note the same^n record is not sum- 
^et a^ide the (Macpherson dhd 

' //.) RAMSARUt k^J*PROR. 9 Pat. 8064 
1980 Or: C! I. R. 1930 Pit. 513. 


aent to 
phchfe^ 
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P.OODE (1898). 

— S. 298— Verdict of jury. 

It is no part of a Judge’s duty to accept and inter- 

j>ret for himselt a verdict of an unintelligible character 
when the members of the jury are there and can give a 
j)roper verdict {Ranki7i^ C. /. and C. C. Gkose, /,) 
Hamid ali v. Emperor. 125 1. 0. 97= 

31 Or. L. J. 761=1930 Or. C. 401 = 67 Oal. 61 = 
A. I. B. 1930 Oal. 320. 

— S. 299— Evidence in lower Court. 

—Where deposition of witness for prosecution in 
preliminary enquiry under Chap. 18 is put in evidence 
under S. 288, Cr. P. Code, by the defence, it is open to 
jury to believe the evidence if they so wished although 
the Judge may be of opinion that the witness having 
given different version in the lower Court ought not to 
be believed. {Graham and Lort Williams^ //.) 
Takir Pramanik z/. Emperor. 125 1. 0. 743= 
31 Cr. L. J, 916 = 50 C. L. J. 584= 
1930 Or. 0. 196 = A. I B. 1930 Oal. 228. 
— S. 299— Plea of insanity. 

^It is for the jury to determine whether the pri- 

-soner when he committed the o^ence with which he 
•stood charged, was incapable of distinguishing right 
from wrong or under the influence of any delusion 
which rendered his mind at the moment insensible of 
the nature of the act he was about to commit, since in 
that case he would not be legally responsible for his 
‘Conduct. (C. C. Ghose and Jach, //.) BaZLUR Rah- 
MAM V, Emperor. 115 1. 0. 561=48 0. Ii, J. 307= 
33 O.W.N. 136 = 30 Or.L.J. 494 = A.I.B. 1929 C$1, 1. 
— S. 299— Questions for jury. 

— -It is for the jury to determine whether the pri- 
soner, when he committed the offence with which he 
stood charged, was incapable of distinguishing right 
from wrong or under the influence of any delusion which 
rendered his mind at the moment insensible of the 
nature of the act he was about to commit, since in that 
case he would not be legally r^ponsible for his conduct. 
(C. C. Ghosff and Jacky //.) BaZLUR R AHA MAN z/. 

Emperor. 116 1. 0. 661 = 48 0. L. J. 307 = 

33 C.W.N'. 136= SO Or L.J. 494= A.LE. 1929 CaL 1. 
— S. 299— Be-txial. 

Where the jury did not consider the case. 

The jury returned a verdict that they agreed with 
■whatever opinion the Sessions Judge might form. The 
jury was sent baclt to bring in a proper verdict after 
•consideration. The jury returned within a short time 
with a verdict of guilty. The Judge convicted the 
accused although he did not agree with the verdict. 

Heldy that the jury apparently abdicated their func- 
tions in favour of the Judge and did not consider the 
case at all. The conviction and sentence should be set 
aside and re*trial ordered, (C. C, Ghose and Jack, //.) | 
ABDUL barikz'. Emperor. 113 1, 0. 70= | 

30 Ox. L. X 64= 48 O. L. X 477= I 
A. I. B. 1928 Oal. 827. 

— 300— Procedure. 

m j piftt consultation essential. 

When the jurymen are not able to come to a decision 
or agree upon a verdict before the trial then the law 
requires that they should retire to consider their verdict 
and they should all be in their retiring room together 
during the whole of the tipae between the moment 
of their retirement and the moment when their verdict 
is, t^en, by the presiding Judge, R, v. O^Connel, 
1 Copt, CJ- C. 410, Rel. on. The jury who were 
n;he in pumber, retired to consider their verdict. At 
4 4^ ,of jurors came out and sat in Court. 

The r^ainiag fc^r stayed in the retiring-room till 4-30 


OB. P. CODE (1898), S. 303— Porxn of verdict 
wrong. 

P.M. and then came out and sat in Court, when the 
presiding Judge proceeded to take the verdict of the 
jury. 

Ideld, that the accused had not the benefit of the joint 
consideration and consultation of all the jurymen before 
the verdict was returned and hence the verdict should 
beset aside. {C,C. Ghose and Guha^ //,) KaSERUD- 
DiN V. Emperor. 126 1.0. 753 = 31 Cr, L.X 1090= 
1930 Cr. 0. 709= A. I. B. 1930 Oal. 446. 

Jury allowed to disperse — Illegal, 

There can be no doubt that S. 300 does not contem- 
plate that the Jury, after the Judge has summed up a 
case to the Jury, will leave the precincts of the Court or 
be at large. The section clearly contemplates that 
after the Judge had delivered his charge the Jury must 
then retire to the Jury room and then and there consi- 
der its verdict. Where after the Judge’s charge to the 
Jury the latter weie, owing to exceptional circumstance, 
allowed to disperse for several hours and then returned 
to the Court and considered and delivered their verdict. 

Held, that the trial was vitiated, {Bucknill and 
Ross, //.) Sariman ahir V, Emperor. 

86 1. 0. 717 = 3 Pat. L. B. Or. 160 = 6 P. L. T. 552= 
26 Or. I,. X 861= A. I. E. 1925 Pat. 695. 
— S. 301— ‘Not guilty’ , meaning. 

The only legitimate inference to be drawn from 

a verdict of “not guilty” is that in the opinion of the 
majority of the jury it is not established that the accus- 
ed committed the offence with which he was charged. 
The verdict cannot be construe »l in any other ways. 
{Barlee, J, C, and Aston, A, J, C.') MiR AHMAD 

Shah v , E.mperor. 118 1, c. 195= 

23 S. L. B. 397 = 1929 Cr. 0. 313 = 
30 Or. L. J. 877 = A. I. B 1929 Sind 145. 
— S. 301— Several accused. 

■ - - ~P raced ure. 

Where there are more than one accused and 
where there are several charges, it would be a convenient 
course, if the officer of the Court were to take the ver- 
dict of the Jury upon each charge separately. {Sander- 
soft, C, J, aftd Panton, J.) ERAN KHAN Zf. EmPEROR. 
74 1. C. 960-60 Oal. 668 = 24 Or. L. X 838= 
A. I. B. 1924 Oal. 47. 

— S. 302— Ee-conslderation. 

— Fresh charge after jury, came to a unanimous 

verdict. 

Where the jury at first brought in a unanimous ver- 
dict of guilty against the accused, but the Judge appa- 
rently being of a contrary opinion proceeded to charge 
the jury again and after the second charge was finished 
the jury retired again and returned the verdict of not 
guilty. 

Held, that the procedure adopted was one which was 
entirely opposed to the procedure laid down in the Cr. 
P. Code and was one for which there is no warrant 
anywhere in the law obtaining in British India and the 
verdict of the jury cannot be allowed to remain. (C. C, 
Ghose and Cammiade, //.) SUPT. & LEGAL REMEM- 
BRANCER V, JUHAV Sheikh. 107 1. 0. 90= 

32 0. W. N. 144 = 29 Or. L. X 228 = 
9 A. I. Or. B. 461 = A. I, B. 1928 Oal. 228. 
— S. 303— Form of verdict wrong. 

—durable irregularity — S, 408, /. P, C, 

Where in his charge to the jury in a trial for an 
offence under S. 408, 1. P. C., with regard, to a gross 
sum smd to have been misappropriated within a year, 
and composed of items moiie than three in number, the 
Judge instead of inviting, verdict in respect of charge 
ui^er S. 408 asked the jury fo ^ve their , verdict in 
r^pect of the charge as laid a^^inst the aomsed on the 
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OB. P. CODE (1898), S. 303— Pom of verdict 

wrong. 

several items and the jnry returned a verdict of guilty 
as regards some of the items only and not guilty as re- 
gards others and the Judge convicted the accused under 
S. 408. 

Held^ that though the form in which verdict was 
asked for and expressed was^ wrong, proper form being 
simply to ask juiy their verdict in respect of an offence 
under S. 408, the defect was one of form and did not 
prejudicially affect the accused. {Suhiawardy and 
Costello, //.) Rahim Bux Sarkak v. Emperor. 

34 0. W. N. 901 = 1930 Or. 0. 1117 = 
A. I. E. 1930 Cal. 717. 

— S. 303— Jury’s verdict. 

' S ilent on one of the charges — Charge not nega- 
tived — Re-tri al ordered. 

Where an accused was tried under Ss. 364, 120-B read 
with S. 302 and the jury found him guilty under 
Ss. 120-B and 364 but was silent about the charge of 
murder, 

Held^ that the verdict of the jury under S. 120-B 
read with S, 302 did not by itself negative the charge 
of murder and hence re- trial for a charge under S. 302 
could be ordered. {Sanderson, C, J. and Cuming, J.) 
Emperor v, Usman Sandar. 81 1, 0. 824= 

39 0. L, J. 264=26 Or. L. J. 1048 = 
A. I. B. 1924 Cal. 809. 
— S. 303— Individual opinions. 

In cases of disagreement among the jury the 

individual opinion of members should never be disclos- 
ed. 36 Mad. 858, Foil. The procedure of disclosing is 
opposed to a fundamental principle of the scheme of 
trial by jury. {Simpson, A, /. C.) JaOANNATH v, 
Kino-Emperor. 89 1. 0. 386=12 O. L. J. 643= 
2 O. W. N*. 634 = 26 Cr, L. J. 1346 = 
A. I. B. 1926 Oudh 746. 
— S. 308— -Legality of questions. 

The object of S. 303 is merely to enable the 

Court to ascertain whether the jury intended to bring in 
a verdict of guilty or not guilty. For no other purpose is 
a Judge entitled to interrogate the jury under S. 303 after 
they have given their verdict. A Judge is not entitled 
to examine the jurors as to the grounds upon which they 
have based their verdict. {Suhrawardy and Page, J /.) 
Emperor v, Derajtulla Sheikh. 

1930 Or. C. 761 = 127 I. O. 79 = 31 Cr, L. J. 1160 = 
34 0. W. N. 283 = A. I, B. 1930 Cal. 443. 

-^Amount of embezzlement. 

Where in a case under S, 403, I. P. C„ the jury 
returned a verdict of guilty but were not definite as to the 
amount embezssled but gave some approximate amount 
which was A fraction of the amount charged and where 
the Judge was inclined to think that a much larger 
amount than that mentioned by the jury had basn 
misappropriated, 

Pfeld, that under S. 303 (1), Cr. P. Code, the Judge 
is always entitled to ask the jury such questions as are 
necessary to ascertain what their verdict is and in a 
case like this, it is his duty to question them. {Walmsley 
and Mukerji, //.) KHIROOE KUMAR MOOKERJEE v, 
EMPEROR. 86 I. O. 372=40 0. L. J. 666= 

29 C. W.N.64=26 Or. L. J.632= 
A. X. B. 1926 Oal. 260. 

"I ncomplete verdict. 

Where the answer given by the , foreman of the jury 
was an incomplete verdict, 

ffeld, it is necessary and legal render the provisions of 
S. 303 of the Cr. P. Code that the ^ Jearnisd Jud^ 
eh6uld j^t ^rther ^uesiions tct the fereman itsi <^rder?to 
pitcis^Sly what - the verdllct /.of the jury was. 
and Panton, /.) ERAN KHAN v. 


OB. P. CODE (1898), S. 303— Beconsideration. 

Emperor. 74 I. 0. 950=24 Or. L. J. 838 = 

50 Oal. 668= A, I. B. 1924 Cal, 47. 
— S. 303— Questions to jury- Dacoity case. 

Five charged — One acquitted. 

Where five persons were charged with dacoity and the 
jury acquitted one and convicted the rest and the Judge 
failed to ask them to consider the result of their acquit- 
ting one and whether they still found that robbery was 
committed by five persons, 

Held, it was impossible to find what the verdict could 
have been if the questions were put to them and convic- 
tion for dacoity should be set aside. {Waller and 
Madhavan Hair, fj,) ABBAS Alalv, EmperOR. 

106 1. 0. 341=1927 M. W. N, 853 = 29 Cr. L. J. 6 = 
9 A. I. Or. B. 248 = 1 M. Or. C. 72= 
A. I. B. 1928 Mad. 144 = 63 M. L. J. 732. 
— S, 303 — Beasons for verdict. 

It is not competent to a Sessions Judge to ask 

the jury for their reasons in arriving at their verdict, 
A.I.K. 1923 Pat. 474, Foil, and A. I. R. 1922 Pat. 348, 
Diss. {Ross and Wort, //.) RAMJAG AHIR v. 
Emperor. 109 1. C. 114 = 7 Pat, 66 = 

9 P. L. T. 667 = 29 Cr. L, J. 466 = 
A. I. B, 1928 Pat. 203. 

Inability to give. 

In a trial for murder by jury all the jurors found the 
accused not guilty. Thereupon the learned Judge asked 
them the question “ what are your reasons for your 
verdict.” The answer they gave was, “We give him 
the benefit of doubt. We can give no other reason.” 

Held, that from the mere fact that the jury were 
unable to give reasons beyond saying that they gave 
the accused the benefit of doubt, it cannot be held that 
the jury had no adequate reasons for bringing a verdict 
of not guilty. {Suhraveardy and Mukerji, //.) 

Emperor v, nishi Kanta Banikya, 

86 I. C. 463=41 0. L. J. 36 = 26 Or. L J. 805= 
A.r.B. 1926 Cal. 625. 

^Where verdict is clear. 

It is not competent to the Sessions Judge after a clear 
verdict was returned by the jury to ask them for their 
reasons. 58 I. C, 829, Foil. {Mullick and Bucknill, 
J/.) Emperor v, ali Hyder. 86 L o. 712* 
4 Pat. L. T. 425 = 26 Cr. L. J. 866= 
A, I. B. 1923 Pat. 474. 

— S. 303— Beconsideration. 

' — Jury not considering part of the case. 

The Judge asked the jury for their opinion about a 
part of the case, the foreman of the jury hesitated and 
then informed the Court that the jury had not considered 
that part of the case and for this reason the Judge sent 
the jury back in order that that part of the case might 
be considered. After this the unanimous verdict of 
*'gailty” was returned. 

Held, that there was nothing wrong in the procedure. 
{Lindsay, Ag, C, /.) SURNATH BHADURI BM- 
PEROR. 106 I. C. 662= 26 A. L. J. 1077= 

8 A. L Or. B. 342 = 8 L. B. A. Or. 140= 
28 Cr. L. J. 950= A. I. B. 1927 Alt 721. 

' V erdict by jury — Answers to questions by Judge 

shaming that jury did not understand iato. 

In a trial for murder the jury at first stated that their 
unanimous verdict was that the accused was guilty of 
♦culpable homicide not amounting to murder’. In order 
to determine which degree, of that ‘offence the jury 
intended, the Judge proceeded to ask certain questions in 
order to ascertain which , degree of the offence they 
referred to. From the answers ^iven* the jury showed 
that thsy were , in doubt as^ to what , they did mean as^d 
that, they did not; isndeir^aad the law onthepcM:^ 
siM finally^ t^y ashed Judge to read to them a poh- 
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OB. P. CODE (1898), S. 303- Beconsideration. 


OB. P. CODE (1898), S. 304— Ends of justice. 


tion of a certain judgment which the Judge had explain- {JFforde^ /.) JOHN THAMAS 

ed to them in the summing up, on the question of 77 I. 0 . 425 — 4 Lah. 382— ^ Or. L J. 377 — 

inference to be drawn from the weapon used. The jury A. I. B. 1924: Iian. 17. 

then asked permission to retire once more and consider — S. 306 — Douh alJOUt correctness, 
matters. After some time they returned and unani- Acceptance of verdict. 

mously convicted the accused under S. 303. The Judge in passing sentence upon the accused a er 

f . .-V - .*1 .1 - • . . J J 4- in rriwinei* wwcrht to What- 


matters. After some time they returned and unani- 
mously convicted the accused under S. 303. 


Held, that until the jury intimated under which part conviction is clearly right in giving no weight to what- 
of S. 304 their first verdict fell, it would not in fact be ever doubts he personally entertained as to the propriety 
accepted and recorded. It was incomplete And as of the verdict of the jury or mitigating the sentei^e on 
their subsequent answers to proper questions addressed that account. Having accepted the verdict he is bound 
to the jury showed that they had arrived at no unani- to award punishment as if he 'agreed with the verdic . 
mous verdict under S. 304 at all, it was the duty of the (^Macpkerson and Allanson, JJ.) R4.MDAS RAI^. 
Court to send them back for further consideration. The EMPEROR. 117 I. 0. ^ — 

subsequent verdict was the only clear verdict and as it 10 P. L. T. 

was a unanimous verdict the Judge was bound to accept 1929 Or. C. 99= A. I. B 1929 irat. oi . 

it, {Rutledge, C. /., Heald and Chari, //.) KING- — S. 306— Reference. ^ 

Emperor v. NGA Tin Gyi. 99 I. 0. 1013== Conditions under S. 30/ should be satisfied. 

4 Bang. 488 = 5 Bur. L. J. 209 = 28 Or. L. J. 213 = Section 306 does not impose an obligation on the Judge 
7 A. I. Or. B. 394= A. I. B. 1927 Bang. 68 (F. B.). to refer a case to the High Court except when the con- 

-S. SOS-Several charges. ditions set out in f - 3 ?? are ^tisfied The 

referred to in S. 306 is the same disagreement as impeis 

In jury trials the charges upon which the accused are ^ A* 343 

to be tried and upon which they are likely to be convict- Pat. 120, Rel. on ; 5 Cal. 871, Dist. , 1^3 Mad. 3^43, 


to De triea ana upon wnicn rney are iiseiy ro oe convicc- * ' S tj \ R awhas Rai 

ed should be snecifically mentioned and the verdict of the {Mac^rsotian ^ r* *^5=8 Pat 344= 


jury should be taken on each of such charges. {Deva^ EMPEROR. 
doss and Madkavan Hair, //.) ViRUMANDITHEVAN, 

/n re. 105 I. 0. 831 = 28 Or. L. J. 1007 = ^ 

9 A. I. Or. B. 211=1 M. Or. 0. 196= S. 307, 

A. I. E. 1928 Mad. 207. Ends of 
— - •—Procedure. Bvidenc 

A verdict on all charges should be elicited by the Judge Ground! 

by questions under S. 303 (l), Cr. P. Code and the Interfei 

questions and answers recorded under S. 303 (2). Object ( 

Where there were several charges of which the accused Powers 

w’ere charged, a statement in the judgment that the Procedu 

verdict w'as of guilty was held not su&ient and the con- Scope, 

viction was set aside. (JCotval, A. /. C.) Ramprasad Verdict 

V. Emperor. 88 1. C. 178=26 Or. L. J. 1090= MisceUa 
A. I. B. 1926 Nag. 53. 307— Bi 

— S. 303— Unintelligible verdict. Where 

Where the verdict of the jury is confused and Sessions Ja 


Emperor. 117 1. 0. 173=8 Pat. 344— 

10 P. L. T. 409 = 30 Or. Ii. J. 721= 
1929 Or. O. 99= A. I. B. 1929 Pat. 313. 

S. 307. 

Ends of justice. 

Evidence. 

Grounds for reference. 

Interference in verdict. 

Object of. 

Powers of Higb Court. 

Procedure. 

Scope. 

Verdict of Jury. 

Miscellaneous. 

S. 307— Ends of justice. 

Where the Judge really disagrees. 

Sessions Judges are under no obligation to have or 


unintelUgible, it is the duty of the Judge to obtain from express their individual opinion upon really aispu 
them a proper and correct verdict before accepting the questions of fact which are for the pry. t J^u g 
verdict dven. {Suhrawardy and Duval, JJ.) EM- really disagrees with the verdict, that is, as a settled ana 
PEROR V. G. C. Wilson. 96 1. O. 270= considerate opinion then it is necessary for the ends ox 

30 0. W. N. 693= 43 C. L. J. 537= justice to refer the case; if he does not think 


27 Cr. I.. J. 926= A. I. B. 1926 Cal. 896. 
~S. 304— Absurd verdict. 


his “disagreement ” is not a reality and then should 
not expose his inconclusive state of mind. 


—In a criminal trial with the help of a jury a Judge W.R. (Cr.) 46, held no longer good law. 

is not obliged to accept an absurd verdict either as a and Buckland, J.^ w to* q 71 — * 

verdict of guilty or as a verdict of not guilty. He is II® ~ ^ qo^-T n or- 

quite entitled to tell the jury to consider the matter over 30 Cr. L. J. I®^® -D^iQoa^r^al air 

again. {Rankin, C. /. and C, C. Chose, J.) HamID A.I.B. 1929 uai. aio. 

ALI V. Emperor. 126 I. C. 97=31 Cr. L. J. 761 = Judgds vieta^ is final, _ 

1930 Cr. O. 401 =57 Cal. 61 = A. I. B. 1930 Cal. 320. It is not correct law to say that, if the ±iigh 
— S. 304— Fresb evidence. thinks that the Judge, in a i^e tried 

Rresh^-^Verdict-^Hullity. have been of opinion that it is 

All the evidence on both 'sides must be concluded justice to submit the case, the 
before the case can be submi^ed to the jury. There is him so to do or can act as though ^ * 

no power in a Judge to present a case to a jury subject mitted the case. - The conditions^ laid ® , 

to conditions, and once a verdict is delivered there is no merely that the Judge disagrees '^ith tViat it 

power in the trial Court or in the jury to reconsider jury, but also that the Judge is clearly of 
thast<:verdict except under the provirions of S. 304. is necessary for the ends of justice to s^mit tiie^se 

Whete a!ter a trial had been cxmcluded and verdict It is quite impossible to direct the Jn^ to ^^^riy 
given a new trial had been heM on farther evidoace and of a ceirtain opinion and the language ns^ by 
a^resH^verdiot given, shows that the Judge’s view on that point ^ be 

iSV/ 5 f,*ftllat it is immaterial that the sec<md verdict for that purpose. ^ ’ 


, happa:^ to bfrthe'same as the first. The second verdict 
upon which ^Judgment? has been given and sentence pro- 
uoanfced^s a nfilllfcy 'and the jud^ebt based npan it is, 
therefore, “witfeont' jurisdiction a»d^ Is VcM. 


/.) Bepin Chandra maNdal Empb^R* ^ 
111 I. d. 323= 47 O. D; J. 483=^djfW.N..^^ 

10 A. L Olf* B* 604=?*29^Ori X’ ^la*^ 

' . v A. 1, B. 1928 Oal**444‘t 
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OR. P. CODE (1898), S. 307— Ends of justice. OR. P. CODE (1898), S. 307— Grounds for refer- 

Discretion of the Judge. encB. 


Section 307 quite clearly gives to the Judge a discre- 
tion in the matter of submitting a case to the High 
Court and it is only when he is clearly of opinion that 
it is necessary for the ends of justice to submit the case 
to the High Court that he shall so submit it. If he is 
not clearly of that opinion his failure to submit the case 
as not a subject for interference by the High Court on 
appeal. A. I. R. 1924 Cal. 47, Foil ; A. I. R. 1925 
Cal. 795 and 13 Mad. 343, Dist.; 13 Beng. L. R. 19 
and 1 Bom. 10, Ref. {Allanson and Sen., //.) BaJIT 
Mian v. Emperor. 106 1. 0. 673=6 Pat. 817= 
29 Or. Ii. J. 81-9 A. 1. Or. R. 221 = 

9 P. L. T. 191 = A. I. R. 1928 Pat. 120. 

.. • Circumstances about accused's guilt suspicious. ] 
No doubt great weight attaches to the unanimous 
opinion of the jury on questions which are purely ques- 
tions of facts, but where the whole case is a suspicious 
one and the real facts in connexion with the occurrence 
and the circumstances under which it took place have 
not been disclosed by the prosecution, then although the 
case which the defence put forward is also not true in 
its entirety, to convict the accused under such circum- 
stances on the unanimous verdict of guilty by the jury is 
likely to cause a miscarriage of justice. (Jt^almsley 
and Mukerji, JJ.) EMPEROR v, YaKUB. 

98 I. 0. 413 = 30 C. W. N. 858 = 27 Or. L. J. 1341 = 
A. I. R. 1926 Cal. 1034. 

— S. 307— Evidence. 

Judge thinking that the sole prosecution witness 

is unreliable. 

Where Sessions Judge is opinion from the demeanour 
and the evidence of the witness that the witness is 
unreliable and the whness is the only witness on which 
prosecution relies and on whose evidence jury 
have based their verdict, it is not incompetent to 
make reference to High Court. Such a case is quite 
-distinguishable from the case where the Sessions Judge 
takes a view of the evidence quite different from one 
which jury have taken. {IVort, J.) EmpeROR v. LaL 
Mohammad. 119 1. 0. 898= 30 Or. L. J. 1114= 
1930 Or. 0. 270= 11 E. L. T. 462= 
A. I. R. 1930 Pat. 174. 
——High Court has power under S. 307 read with 
S. 428 to call further evidence {Ivankin, C. J. afid 
Buckland, /.) DEBENDRA NARAIN v. EMPEROR. 

119 I. 0. 378 = 33 C. W. H. 632 = 66 Cal, 566 = 
.60 C.I1.J. 1=30 Or.L.J. 1031 =AXR. 1929 Cal. 244. 

— ^Judge referring case on assumption that jury 
. having accepted evidence as regards one charge should 
accept evidence on other charges^Reason is not ade- 
' -quate for reference. \fWort and Macpberson, JJ.) 
AaKHICHAND KUMHAR, In the matter of. 

113 1. 0. 694 = 9 P. E. T. 649=30 Or. L, X 210= 
A, I. R. 1929 Pat. 16, 

— r^High Court^Practice. 

. When the jury has, by a, majority, acquitted the 
•accused, it is necessary that the High Court, who 
oannot see the witnesses, must be very careful before 
substituting a conviction. It may be that the opinion 
the jury ought not to have the same weight as that 
-of the Judge. But it is necessary to show upon evi- j 
dence that the case is such .that the verdict of the 
majority is plainly unreasonablte. Until that can be 
sho*wn, it is not possible fo> the*' 'Hr^ >CQart to substi- 
. lute a conviction. (Jdankin, C. J. and Mukerfi., J.) 
Emperor IEA2DDDIN. : 6®2= 

30 Or. E. J. 804=32'O. W. NT. 894. 

\ r inferences possible dn erideneey^Wfien Pfigh 
•Court ta^ interfere. ^ . 

' Whfte cine of two inferences is 'possible hpdy -iie 


evidence the Court of Reference will not interfere with 
the finding of the jury even though the Court is of 
opinion that it would have drawn the other inference 
if it had been a Court of Appeal. But where the infer- 
ence drawn by the jury is manifestly inconsistent with 
the documentary evidence and with the conduct of the 
parties, the law makes it obligatory on the Court to 
interfere. 

In a reference under S. 307 it is not sufficient to 
show that another jury might have formed a different 
opinion ; what the prosecution has to show is that no 
reasonable body of men would have returned the verdict 
complained of. A. I. R. 1923 Pat, 476, Foil. {Dawson 
Miller^ C. J. and Mullick, J.) EMPEROR v. LaHIR 
Haider Bilgrami. 97 1. 0. 17=7 P. L. T. 367 = 
27 Or. E. J. 1041=7 A. I. Or. R. 97 = 
A. E R. 1926 Pat. 666. 

Procedure on reference. 

When a Judge makes a reference to the High Court 
under S. 307, it is the duty of the High Court not only 
to consider the entire evidence, but also to give due 
•weight to the opinion of the Judge and the jury. 
{Sanderson, C, J. and Panton, /.)' EMPEROR v. 
MOFIZEL PeaDa. 89 1. 0. 242 = 29 C. W. N. 842= 
26 Or. E. J. 1298 = A. I. R. 1925 OaJ. 909. 
— S. 307— Grounds for reference. 

— ’•^Different view by Judge. 

The fact that the Sessions Judge might and does take 
a different view of the evidence from that which the 
jury took is no ground for a reference under S. 307. 
{Wort, /.) Emperor v. bhukhan Dobey. 

11 P. E. T. 606 - 120 E 0, 290 = 31 Or. E. J. 64= 
A. I. R. 1980 Pat. 208. 

V erdict which would not he come to by a reason- 

able man. 

It is not in every case if the verdict of the jury does 
I not commend itself to the Sessions Judge that he is 
entitled to refer the case to the High Court. The prin- 
ciple is that where the verdict is a verdict which would 
not be come to by a reasonable man then a reference 
w-^ould be competent. 13 Mad. 343 and A J.R. 1929 Pat. 
313, Ref. {Wort.j.) Emperor z/, Lal Mohammad. 
119 E 0. 898 = 30 Or. E. J 1114=1980 Or. O. 270= 
11 P. E. T.462= A. I. R. 1930 Rat. 174. 
erdict definitely and manifestly wrongs-— 
Different view by Judge. 

It is not contemplated that a Sessions Judge who 
does not happen to agree with the verdict of a jury, 
ehould necessarily make a reference to the High Court, 
especially where pure questions of fact are involved 
which are matters for the decision of the jury and the 
jury alone. It is no justification for a reference that 
the Sessions Judge came to a different conclusion, on 
the evidence tendered, from that of the jury tlnle^ 
there is something to show that the verdict of the jury 
was manifestly wrong and definitely contrary to the 
weight of the evidence. Whether a particular witness 
is to be believed or not is a question for the jury, 
{Graham md Lort Williams, JJ.) MKAJAN HOWLA- 
DAR V. Emperor. 124 1 C. 623= Si Cr. E. J 698 « 
1929 Or. 0. 399= A. I. R, 1929 Cal. 737, 

Judge thinking that accused should have been 

comdtted for lesser ofente. ^ ‘ , 

The trial Judge when charging the Jury directed them, 
if they found that the accused, who was charged with an 
offence pfdnxsh able under S, 459 that Whilst committing 
• housebi'eaking be caused grievous hurt, was not guilty 
unto SJ 459, to- find whelher^be^ Was guilty of grievous 
’hurt under S. 325.; ’ The 'V^ict' of'the jury wah that 
tm was gu&ty^ kio offence. The trial 
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CE. P. CODE (1898), S. 307— (iTomiiis fox refer 

ence. 

agreed with the jury that no offence had been committed 
under S. 459 but was of opinion that he had committed 
an offence under S. 325. 

Held, that the verdict of the jury on the charge 
framed included the verdict of the minor offence under 
S. 325 and so the Judge was entitled to refer the case 
under S, 307. 41 Cal. 662. Dist. {Macnatr, Ag. /. Cl) 
Emperor v, Rarilal Tamboli. 117 1. 0. 284= 
30 Or. L. J. 793 = A. I. R. 1929 Nag. 114. 

‘Unreaso?table and perverse verdict — Judge need 

net state expresdy. 

Where the Judge in his reference does not state in so 
many words that he considers that the verdict of the 
jury was perverse or unreasonable but this appears to 
be his opinion it must be taken that the Judge has only 
referred the case on the ground that in bis opinion the 
verdict was pei verse and unreasonable, A. I. R. 1928 
Mad. 1186, Rel. on. (^Raza and Rullan, JJ.) EM* 
PEROR 2/. Bhagwan Din. 116 I. 0. 207= 

6 O. W. N. 40=30 Or. L. J. 570- 
12 A. I. Or. E. 442=1929 Or. 0. 13 = 
A. I. R. 1929 Oudli 280. 
Warning of Judge — Disregard of. 

Where the learned Judge, in delivering his charge 
placed before the jujy all the evidence and pointed out 
the grave defects in the case for the prosecution, and 
where in spite of his warning, the jury were unanimous 
in finding all the accused guilty, 

Held, that reference under S. 307 was proper. 
CWalmsley and Mukerji, JJl) EMPEROR v, KOMO- 
RUDDiN Sheikh. A. I, R. 1928 Oal. 233. 

Contents of reference. 

In order to justify a reference under S. 307 it is not 
necessary that the Judge should be able to describe the 
jury’s finding as perverse. (^Rankin and Ckoizner, JJl) 
JAHUR Sheikh v. Emperor. 98 1.O. 714 = 

30 C. W. N. 912=46 0. L. J. 20 = 
27 Cr. L. J. 1402= A. I. R. 1926 Cal. 1107. 
-^Perverse verdict. 

The words “manifestly wrong” me^n that the verdict 
of the jury must be so wrong that it amounts to a 
perverse verdict. It is only when, as a matter of fact, 
-the, Court can be of opinion that the verdict of the jury 
is perverse that High Court is entitled in a reference 
under S. 307, Criminal Procedure Code, to place its own 
opinion on the evidence against the opinion of the jury. 
(1913) 41 Cal. 621, Foil. {Macleod, C. J. and 
Ranvceitr J ) KING-EMPEROR v. C J. WALKER. 

83 I. C. 996= 26 Bom. L. R. 610 = 
26 Or. L. J. 211= A. I. R. 1924 Bom. 460. 
Ends of justice, 

S. 307 quite clearly gives to the Judge a discretion in 
the matter of reference and it is only when he is clearly 
of opinion that it is necessary for the ends of justice to 
submit the case to the High Court that he shall submit 
it. If he is not clearly of that opinion, his failure to 
submit the case is not a subject for interference by the 
High Court on appeal, {Sanderson, C. J. and Pantpn, 
/A Eran Khan v. Emperor, 74 L c. 960= 
60 Cal. 668 = 24 Cr. L. J. 838 = 
AXB. 1924 Cal. 47. 

— S. 307— Interference in verdict— Acquittal. 

, , T he verdict of a jury has more weight than the 
opinicm of assessors and should not be set aside unless 
no sensible man qouM have arrived at their verdict 
particularly in the case of a verdict of acquittal. 13 B. 
E.R,. 19, A|^v and 41 Cal, 621, Ref, {Cmtrtney^Terrell. 
C/j^and Adamh J.) EMPEROR ’ VlDYA^SAGAR 
Pandet. : ^ . 112 1. p, 363^ 8 74f= 


CR. P. CODE (1898)» S. 307— Interference in ver- 
dict— G-rounds for. 

9 P.L. T. 683 = 29 Cr. L. J. 1035= 
11 A. 1. Cr. R. 371= A. I. R. 1928 Pat. 497. 
— S. 307— Interference in verdict— Considerations 
for. 

Perverse verdict. 

Where the verdict of the jury is perverse and patently 
erroneous and it is established that the verdict amounts 
to a gross miscarriage of justice, the High Court is 
entitled to draw its conclu-sions from the evidence as 
to the guilt of the accused. 

The accused was charged under Penal Code, S. 394, 
was caught at the spot with a lathi. The pro.secution 
evidence fully established the accused’s guilt and the 
accused led no evidence to establish his innocence. The 
majority of the jury, however, gave a verdict of not 
guilty on the ground that the injuries caused to the 
complainant were trivial and that the stolen goods were 
not discovered in the accused’s house. 

Held, that the verdict of the jury was perverse. 2 
A.L.J. 475, Ref. {Saner ji and Sen. JJ.) EM PEROR 
V. JUKHAN . 119 I. 0. 443 = 1929 A. L. J. 609 = 

10 L. R. A. Cr. 80= 11 A. I. Or. 547= 
30 Or. L. J. 1078= A. I. R. 1929 AU. 338. 

Where verdict is due to misdirection or mis- 

under standi ng. 

Under S. 423 (2) the High Court is not authorised 
to alter or reverse the verdict of a jury unless it is of 
opinion that such verdict is erroneous owing to a mis- 
direction by the Judge or to a misunderstanding on the 
part of the jury of the law as laid down by him. 
{Macpherson and Allanson. /.) RamdaS RaI v. 
Emperor. 117 1. 0. 173= 8 Pat. 344= 

10 P.L.T. 409 = SO Cr. L J. 721 = 1929 Or. 0. 99 = 
A. I. R. 1929 Pat. 313. 
Perverse or manifestly wrong. 

The High Court has full powers to re-open ' matters 
in connection with a verdict of acquittal by a jury where 
the Sessions Judge has disagreed with the verdict and 
has referred the case to the High Court under the 
section. But the High Court should interfere only when 
the verdict is perverse or clearly and manifestly wrong. 
The principle will secure the objects of the legislature in 
creating juries. Any undue interference with the ver- 
dict of a jury tends to diminish the sense of responsi- 
bility which it is desirable a jury ought to cherish. 
{Stuart and Mukerji. //.) EmpeROR v, PaNNa LaL. 

81 1. O' 629 = 46 AU. 265=22 A. L. J. 162= 
5 Ii. R. A.Cr. 65 = 26 Cr. L. J. 981 = 
A. I. R. 1924 AU. 411. 

- I t is not enough to show that the High Court if 

it had tried the case as a Court of original jurisdiction, 
would upon the evidence on the record come to a con- 
clusion other than the conclusion at w'hich the jury have 
come but it must be shown by the Court before it sets 
aside the verdict of the jury on a reference under S. 307 
that the verdict of the jury is so manifestly wrong that 
it must be set aside by the High Court. It is not 
enough to find that the defence theory is one which 
cannot be accepted, but it must be found v hether on 
the evidence such as appears on the record it was not 
possible for the jury to take the view which they have 
taken. 41 Cal. 621, Foil. {C.C. Ghose and Chotzner, 
//.) Emperor v ^ nritya Gopal Roy. 

76 1, C. 145=38 O. L. J. 1 = 24 Or. L. 1. 897= 
A. I. R. 1924 Oal. 317. 

— S, 307— Interference in verdict— Grounds for. 

Jury’s verdict should stand unless evidence and 

Judge’s opinion show it is wrong and justice requires it 
to be set aside. {Richardson and Su^rcmtardy, //.) 

Emperor zf. Jamaldj Fakir, 8l I,q, *^12= 
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OE. P. CODE (1898), S. 307 — Interference in ver- 
dict— Grounds for. 

61 Cal. 160 = 28 C. W.N. 536 = 25 Or. L. J. 1000 = 
A. I. E. 1924 Cal. 701. 
-S, 307— Interference in verdict -Practice. 

Practice — Luckncm Chief Court, 

It is not the practice of the Lucknow Chief 
Court to interfere with a jury veidict if it is in any way 
a reasonable verdict, but if the verdict is both unreason- 
able and perverse it must be set aside. (^Stuart, C. /. 
and Raza, /.) MOHAMMAD HADI HUSAIN v. KiNG- 

Emperor. 112 I. C. 103 ^ 5 O . W. N. 281 = 

3 Luck, 494 = 29 Cr. L. J. 983= 
11 A. I. Or. E. 226= A. I. E. 1928 Oudli277. 
— S. 307— Interference in verdict— Unanimous 
verdict. 

Should not easily be set aside. 

If the High Court is to interfere in every case of 
doubt in every case in which it may with propriety be 
said that the evidence would have warranted a different 
verdict then it must be held that real trial by jury is 
absolutely at an end, and that the verdict of a jury is of 
no more weight than the opinion of assessors. In a 
case under S. 307, the High Court which has not the 
opportunity to see the witnesses must act with great 
caution. The most careful note must often fail to 
convey the evidence fully in some of its most important 
elements, those for which the open oral examination of 
the witness in the presence of prisoner, Judge and jury 
is so justly prized. (Afooherfee and Chatterjee^ //.) 
Emperor v. akbar molla. 81 L c. 261= 

61 Cal. 271 = 38 0. L. J. 379 = 25 Or. L, J. 773 = 
A. 1. E. 1924 Cal. 449. 
— S. 307— Interference in verdict— When not 
made. 

The High Court has to consider the entire evi- 
dence and to decide after giving due weight to the opi- 
nion of the Sessions Judge and the jury whether the 
charge was made out against the accused. High Court 
should not interfere with the verdict of the jury unless 
it is shown that the verdict was manife<!tly wrong and 
that there were no sufficient materials to justify it. 
{Graham and tort Williams^ //.) EMPEROR z/. 
Balai Ghose. 124 I. 0. 486 = 31 Or. L. J. 667= 
50 O.L.J. 518 = 1930 Cr.0.141 =A,I.E. 1930 Cal. 141. 

Where the charge is good and verdict of the jury 

unanimous but Judge disagrees, provided the jury’s 
view is neither bad nor impossible one High Court 
should not reverse the verdict. (Stuart, C. J. and Raza, 
//.; EMPEROR z), CHIRAUNJA LaL. 124 I. 0. 661 = 
31 Cr. L. J. 719=7 O.W.N. 376=1930 Cr. C. 524= 
A. I, B. 1930 Oudh 334. 

High Court will not as a rule interfere with the 

verdict of a jury except when it is shown to be clearly 
and manifestly wrong : 10 Bom, 497, Rel. on. (Afirza 
and Murphy, /J.) EMPEROR v. C. E. RING. 

120 1. 0. 340=63 Bom, 479= 31 Bom. L. E. 546= 
1929 Or. 0. 114« 31 Cr. L. J. 66= 
A.I.B. 1929 Bom. 296. 
High Court should not interfere with the verdict 
of jury, which cannot be said to be unreasonable. 
{Rankin, C.J. and"' Maker fee, J.) EMPEROR v. NaGAR 
All 116 I. C; 171 = 56 Cal. 132= 

32 G. W. N*. 952= 30 Cr. L. JT. 684 = 
12 A. I. Or. B. 458= A, I. B. 1929 Cal. 287. 
"Where a reference to the High Court is made 
under S. 307, the High Court canned go into any 
matter of misdirection, or interfere in anyway with the 
result of the trial of the lower Court unite it is satis- 
fied that the jury’s verdict on the evidence is unreason- 
able. A. L R„ 3928 Mad. 1186 (E. B.), Discussed and 
Fbll. ‘h4tn<ot AjSpr. (Wallace and H^a/sh, JJf) MOT- 
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TAYYA PiLLAI v. EMPEROR, 117 I. C. 787= 

29 M. L. W. 396 = 1929 M. W. H. 194= 
2 M. Cr. C. 31 =30 Cr. L. J. 843 = 
A. I. B. 1929 Mad. 135 = 56 M. L. J. 103.. 

The High Court while considering a reference 

under S. 307 should interfere only when the verdict of 
the jury is perverse or manifestly wrong. A. I. R. 
1926 Nag. 308, Foil, and A. I. R. 1928 Cal. 732, not 
Appr. (Macnair, A. J. C.) KaMDAYaL v. EM- 
PEROR. 117 I. O. 277=30 Cr. L. J. 789 = 

A. I. B. 1929 Nag. 113. 

— ; High Court will only interfere with a verdict of 

a jury when such verdict is obviously perverse or mani- 
festly wrong or unreasonable. A. I. R. 1926 Nag. 308, 
Foil. (Findlay, J. C.) RaMADHIN BRAHAMIN 
Emperor. 112 1. C. 51= 29 Cr. L. J. 963= 

11 A. I. Or. B. 302=A. I. B. 1929 Nag. 36.. 

^ ^It is the practice of Oudh Chief Court not to 

interfere in case of acquittal by a jury unless the 
acquittal stands out as patently bad. Where the verdict 
of the jury is patently bad and perverse the Chief' 
Court will interfere. (Stuart, C, J. and Pul Ian, /.)» 
Emperor v. Behari. 108 1, c. 900 = 3 Luck. 466= 
10 A. I. Cr. B. 129=5 O. W. N. 216= 
29 Cr. L. J. 452= A. I. B. 1929 Oudh 86.. 
-The High Court will not interfere with the ver- 
dict of the jury if the verdict has turned merely upon- 
the appreciation of oral evidence capable of being: 
viewed either way but only where the evidence is so- 
coercive that it is impossible to draw a conclusion 
except the one adverse to the verdict. (Maepherson^ 
and Allanson, //.) RamdaS RaI v. EMPEROR. 

117 1.0. 173 = 8 Pat. 344 = 10 P. L. T. 409 = 
30 Or L. J. 721= 1929 Cr. C. 99 = 
A. I. B. 1929 Pat, 813^ 

Where the verdict of the jury is not such as. 

reasonable men properly instructed would not arrive at,, 
the High Court should not .substitute its own opinion* 
for that of the majority of the jury, (Rankin, C.J,, 
and Mukerji, /.) EMPEROR v, KHUDAY GaZI. 

113 I. 0. 285 = 48 C. L. J. 641 = 30 Cr. L. J. 126 = 

12 A, I. Or, B. 63.. 

Where one Judge agrees with the verdict. 

The verdict of the majority of the jury should not be- 
interfered with, unless it is apparent that the case is a. 
very clear one, and the fact that the verdict of the jury 
has the assent of one of the Judges of a Division Bench* 
is ordinarily in itself sufficient to show that the case is*, 
not such a clear one as would justify reversing the* 
verdict of the jury. Cal. Cr. Ref. No. 26 of 1905,. 
Foil. (Cuming and tort Williams, J/,) EMPEFOR Z'*, 
YUNUS ALI. 117 L 0. 680 = 82 C. W. N. 783= 

30 Cr. L. L 820., 

est whether reasonable men would have takesr 

the eame view, 

•Where the evidence is of such a character that the- 
jury as reasonable men can possibly take the view they 
have taken, the High Court should not interfere with 
the verdict of the jury in a reference under S,,307. The 
test, therefore, that has to be applied in estimating the- 
weight of the verdict of the jury, is whether the opinion 
is such could on the particular fact^ and evidence oT 
the case have been held by rteonable men, however 
much the Judge may differ -fnofn that view. A. I, R. 
1^4 Cal. 956 and Al I.^ R. 1924 Cal. 3l7, ExpU. 
(Suhremardy and Mitter, //.) EmPEROR v. HaR- 
MOHAN. 54 Oat 708= 28 Or. L. Z. 908= 

105 1 C. 281 = A. I. B. 1927 Cat = 84#- 

W here there are- ciucumstances throwing 

on.tbe gulk of theaccusedi, and the jury’s verdict of; 
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guilty is not unreasonable, the High Court will not 
interfere with such verdict merely because it may 
possibly turn out to be an incorrect view, (^Stzmri, 
C r and Raza, /.) EmpkROR s/. ShaUKAT HUSAIN. 

1 Ii. 0. 335=^28 Or. L. J. 895 = 104 I. 0. 911= 
A. I. R. 1927 Ondh 607. 
Verdict unsttpportcd by evidence. 

The High Court will not interfere in a reference 
under S. 307 against the verdict of the jury, unless it 
is of opinion that the verdict of the jury could not be 
supported by the evidence on the record. {.Ross and 
Kulwant Sahay, //.) EmPEROR v. Govind SiNGH. 

5 Pat. 673 = 8 P. L. T. 133 = 98 I. 0. 252= 
27 Or. L. J. 1308 -A. I. E. 1926 Pat. 636. 

Verdict not unreasonable — Judge differing on 

question of fact. 

Where the Sessions Judge expressed a doubt as to 
prosecution evidence regarding discovery of the knife, 
the alleged instrument for killing the deceased and 
the jury disbelieved that part of the story and returned 
a verdict of not guilty, and the Sessions Judge express- 
ed belief in the prosecution evidence in his letter of 
reference, held, the Sessions Judge may be right. 
But the jury were the judges of the facts, and having 
regard to the directions the Sessions Judge gave as 
regards the ownership of the knife and the finding of it 
it is impossible for High Cou-t to hold that the jury were 
not entitled to take the view that it would not be safe 
to convict the accused and to overrule the verdict of the 
majority of the jury. (^Sanderson, C. J. and Chotzner, 
/.) Emperor v. Sristidhar Mazumdar. 

81 1. 0. 236=37 0. L. J. 30 = 25 Or. L. J. 748= 
A. I. E. 1923 Oal 97. 

—S. 307— Object Of. 

■ ^Relative weight to be attached to the opinion of 

Judge and jury is dependent in the circumstances of 
each case — Unanimous verdict of jury carries great 
weight — Speculations of Judge as to external considera- 
tions might have affected the verdict are not entitled to 
any weight. 20 W. R. (Cr.) 73, Foil. (Mooher/ee and 
ChatUrfee, JJ.) EMPEROR v. DHANaNJAY RaY. 

81 1. 0. 246 = 51 Cal, 347 = 38 O. L. J. 384 = 
26 Or. L, J. 758= A. I. E. 1924 Oal. 321. 
— S. 307— Powers of High Court. 

. - ^ W here there is no misdirection or misunderstand^ 

ing. 

Where a juiy has given its verdict , on the facts of the 
case, it is open to the High Court to revise that verdict 
on a reference by the trial Judge made under S. 307 
although it is not alleged that there has been any mis- 
direction by the Judge or any misunderstanding by the 
jury of the law as laid down by the Judges. (PValsh, 
Lindsay and Banerji, //.) EmPEROR v. Shera- 

50 AU. 625=^ Or. L. J. 363=108 1, 0- 225=^ 

9 A. I Or. E. 362 = 9 L. E. A. Or. 64= 
26 A. t*. J. 321= A. I. E. 192$ All. 207 (P. B.). 
— r — Court of appeal. 

Walsh, J. — The High Court sitting under S. 307 is 
not sitting as a Court of appeal but it i$ to be clothed 
with the powers of a Court of appeal as regards the 
procedure. (Walsh, Lindsay and Banerjt, JJf) 
Emperor v . Shera. 60 AU., 626 = 

29 Or. L. J. 363= 108 1.*,0. 225^ 
^ 9 A.LCr.E. 362=9 L. E.A.Orre^ 

26 A. L. J. 321= A. I. E. 1928 AU.^.207 (P. B.). 
— I Appellate Court. 

'J^'kdhy, ’ words ** subjecrfhereto” in sub- 

(3), 30f - should b% taken to^efer not merely to 

the word powers” which precedes fhem but to the 
hsci^se of the powers'. That is to the IHigh Court 
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after resort to such of the powers of an appellate Court 
as it may think fit to exercise shall proceed after 
considering the entire evidence and after giving due 
weight to the opinions of the Sessions Judge and the 
jury, to acquit or convict the accused. (Walsh, Li 7 id- 
say and Banerji, //.) EmPEROR v. ShERA. 

50 AIL 625 = 29 Or. L, J. 353 = 108 I. C. 225= 

9 A I. Or. E. 362=9 L. E, A. Or. 54= 
26 A. Ii. J. 321= A. I. E. 1928 All. 207 ((F. B.). 
Where some of the charges alone are referred. 

Some persons were charged with the offence punish- 
able under S. 302-149, I. P. C. The jury returned a 
verdict of not guilty as against all the accused under 
Ss. 302-149. They unanimously found two of them 
guilty under S, 147, and the rest of the accused under 
S. 148. The Sessions Judge accepted the verdict of 
guilty under Ss. 147 and 148 against the accused per- 
sons who had been found guilty under those sections 
by the jury, but he did not accept the verdict of not 
guilty under Ss. 302-149 and referred the case to the 
High Court. 

Held, that the whole case was open to High Court 
for consideration. 21 C. W. N. 435, Dist, (Kulwant 
Sahay and Allansmi, JJ.) EmpeROR v. WaZIRA 
MaHTO. 9 P. Ii. T. 618 = 116 I. 0, 229 = 

30 Or. L. J. 390= A. I. E. 1928 Pat. 696. 
— T 0 see whether the verdict is wrong or perverse. 

In a reference by the Sessions Judge the High Court 
is to consider whether the verdict of the Jury is mani- 
festly wrong or perverse. It is not to decide what 
would appeal to it as true or false but it has to consider 
whether the view taken by the Jury was such as could 
not be supported on any consideration of the case 
whatsoever. (Dalai, J. C.) EMPEROR v. MahAMMAD 
Shafi. 26 Cr. Ii, J. 1576 = 90 I. 0. 536 = 

A. I. R. 1926 Oudb 57. 

Where it is neither perverse nor manifestly 

wrong. 

Under S. 449, in cases tried by jury, an appeal lies 
to the High Court on a matter of tact as well as on a 
matter of law, therefore in a qase tried under Chapter 
33 the finding of a jury on a question of fact is no longer 
final, according to the present Cr. P. Code, and 
therefore to justify an interference by High Court under 
S. 307, the finding of jury need not be manifestly 
wrong or perverse, (Scott-Smit/i and Ma^tineau, JJ.) 
Crown v. Bimal Prashad. 88 1. 0. 857= 

6 Iiab. 98 = 26 P. I.. E. 263=26 Or. L. J. 1241 = 
A. I. R. 1925 Lab. 401. 
Consider ati07ts by Court. 

When a reference is made under the provisions of 
S. 307 it is necessary for the High Court to 
consider the evidence that was before the Jury and the 
view of the Sessions Judge and also the view of the 
Jury and after having done feo to arrive at their own 
conclusion upon the case. The real test to be applied 
is to see whether it was not^ possible for the Jury to 
have arrived at the verdict at'which they have arrived, 
(Qreaves and Duval, JJ.) EmpeROR v. GuLAM 
KaDER. 82 I. 0. 356 = 28 0. W., K. 876= 

25 Cr. L. J. 1284 = A, I. E. 1924 Cal. 966. 

case should be rdf^rred. 

^ When a Sessions Judge refers a case by virtue of the 
powers given by S. 307 he mu^t refer the whole of the 
case against the particular accused, and not merely those 
charges on which there happen!^ to be a finding with 
which he disagrees. (Boys a^ Niamatullak, JJ.) 
Emperor v. Nawal Behari. A 

128 1. 0,5=1936 A.L.J, 11618^1930 Or. 0. 733= 
AAI.E. 1980AU.4$9, 
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Judge's opinion and reasons therefor^ 

The Judge when referring the case under S. 307 
should set out in some detail his own opinion regarding 
the evidence and more particularly to state which part 
of the evidence in his opinion would entitle the Court in 
the interest of justice to convict the accused upon the 
charges referred. 6 Bom. L. R. 519 ; 6 Bom. L. R. 
599 and 10 Bom. L. R. 173, Foil. {Wori and Mac- 
pherson, //.) SaKHICHAND KUMHAR, In the 
matter of, 9 P. L. T. 649 = 113 I. 0. 694 = 

30 Or. L.J. 210 = A. I. R. 1929 Pat. 16. 

If the same body are to sit as jurymen and 

assessors, a reference cannot be based by the judge upon 
the answers of the persons who were in fact the jury in 
their capacity as assessors. {Coutts Trotter, C. 
'Odgers and Wallace^ JJf) SESSIONS JUDGE OF 
SOUTH ARGOT z/. JaiLABBUDDIN. 

1929 M.W.N. 281 (P. B.). 

What the reference order should coiitain. 

The Judge making a reference to High Court against 
the verdict of the jury should, in effect, show the reasons 
for convicting the accused in as clear a manner as he 
would have done if the case had not been a jury case 
and he had to write a convicting judgment. (Boys and 
Ashworth, //.) EmPEROR v, SHEO DIN. 

50 All 540=26 A.L. J. 296=9 A. I. Or. R. 146= 
9 L. R. A. Or. 20 = 29 Or. L.J.. 342=108 I. 0. 159 = 

A. I. R. 1928 All. 622. 

The Code does not put the opinion of the jury 

on any higher plane than the opinion of the Judge ; 
both should be given due weight. As a general rule, 
more weight should be given to the opinion of the 
Sessions Judge for his opinion is supported by reasons. 
(Cuming and Gregory, //.) EmperOR v. Ram- 
CHAND RA. 55 Oal. 879 = 10 A.I.Cr.R. 466 = 

29 Or. L. J. 823 = 111 1. 0. 327= 
A. I. B. 1928 aOal. 732. 

‘Whole case should be referred. 

Under S, 307, Cl. (2) the Judge in referring a case to 
the High Court should not enter his finding on any of 
the charges but should refer the entire case for the 
consideration of the High Court. (Suhrawardy and 
Panton, //.) EMPEROR v. EKABBOR. 

27 Or. L. J. 617=94 I. C. 361= 
A. I. R. 1926 Cal. 925. 

In dealing with a case under S, 307, the High 

Court has got to give due weight to the verdict of the 
jury and also to the opinion of the learned Judge. 
(Suhrawardy and Mukerji //,) EMPEROR v, NISHI 
Kanta BaNikya. 86 I. 0. 463 = 41 0. L. J. 36= 

^ 26 Or. L. J*. 805= A. I. R. 1925 Oal 625. 

Considerations by High Court — Judge's opinion. 

Where a Judge hears a case with a Jury and dis- i 
agrees with the jury and disagrees to such an extent j 
that he feels that he cannot accept their verdict, he is 
entitled to refuse to accept that verdict and then sub- 
mits the case with his reasons to the High Court and 
the High Court then has thrown upon it the burden of 
examining for itself the entire evidence in the case 
deriving such assistance as it can by giving what is 
described as due weight to the opinion of the Sessions 
Judge and the Jury. The opinion of the Sessions Judge 
is the opinion as expressed in the reference or at the 
hearing.^ The opinion of the Jury might possibly be ex- 
pressed in some other way but it will usually be found 
expressed in the verdict. The so called ‘verdicf does 
not bind him. It becomes for all legal purposes a mere 
■^opinion’ and this is what $. 307 refers to when it 

speaks of the ‘opinion’ of th^ Jury, If the Court comes 
to. the conclusion on that evidence that it should not 
'Convict if the case came before it in the capacity of 

CR. D,— 3^ 
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trying Judge, and in arriving at that conclusion it must 
give due weight to the fact that other persons have 
taken other views and have seen the witnesses, in such 
a case it is the duty of the High Court to acquit the 
f prisoner. C. J,and Wallace, J.) NANNI 

[ Kudumban v. Emperor. 76 1 C 289 = 

18 M. L. W. 482 = 1923 M. W. N.* 695= 
25 Or. L. J. 145= A. I. R. 1924 Mad. 232= 

^ . 46 M. li. J*. 406. 

Optnions of Judge and jury. 

When once a reference is made to the High Court the 
language of the Code does not justify any undue prefer- 
ence being given to the opinion of Jury over that of the 
Judge. The High Court has to weigh both the opinions 
and consider the entire evidence on the record just as it 
would consider in any other criminal matter coming 
before it for decision. (JDalal, J. C.) EmpeROR v. Ram 
Charan . 27 O.C. 29 = 11 O.L.J. 210 = 

25 Cr. L. J. 786= 81 1. C. 806= 

-S. 307-Scope. 

Criminal Procedure Code does not put the opinion 

of the jury on any higher plane than the opinion 
of the Judge and both should be given due weight 
A. I. R. 1928 Cal. 732, Foil. (Mohiuddi?!, A, J, C ') 
Emperor v, Tukaram. 30 Or. L. J. 3io= 

^ J- I* 1929 Nag. 84. 

^ Perverse verdict does not make Court improperly 

instituted. (A’/W/ay, y. C.) Ramadin Brahamin z/. 
Emperor. 29 Or. L J. 963 = 112 1, c 5i= 

11 A.I.Cr. B. 302= A. I. R. 1929 Nag. 36, 

Sind Judicial Commissioner's Coitri, 

Vqx Full Bench,— ’h. Judge of Sind Judicial Com- 
missioner’s Court when trying a Sessions case has no 
power of reference under S. 307. A. I, R. 1925 Sind 
34, Affirm. ; A. I. R. 1925 Sind 249 (F. B.), Expl. 

Per DeSouza, A. J, C, — In the case of trials of 
persons other than a European British subject or per- 
sons jointly charged with European British subj^ts 
the Court of the Judicial Commissioner of Sind is a 
Sessions Court. The procedure to be followed in trials 
before this Court is the procedure in trials before a 
S^sions Judge including the right of reference under S 
307 of the Code. But in the case of trials of European 
British suljjects or the persons jointly charged with 
European British subjects this Court is a High Court 
and the procedure to be followed is that of trials before 
a High Court. (Percivuf J, C, Aston, J^upchand Bi/a- 
ram and DeSouza, A.J, Csf) EMPEROR v, Gianb, 

22 S. L. R. 349 = 29 Cr,Ii, J, 946 = 111 1. O. 866= 
A. I. R. 1928 Sind 149 (P, B.). 

—Judicial Commissioner's Court, Sind, 

A judge of the Judicial Commissioner’s Court of Sind 
sitting in Sessions has no power to differ from the ver- 
dict of the jury and refer the case to the Court in its 
High Court jurisdiction. (Kennedy, A,J,Cf) Emperor 
V- MitMOO. 77 1. O. 604 = 26 Or. L. JT. 428 = 

A. 1, R. 1925 Bind 34. 

— S. 307-— Verdict of jury. 

- — Reasons for verdict. 

Where a jury returns a unanimous verdict of not 
guilty against the accused and the Judge is of opinion 
that the verdict of the jury is manifestly wrong he 
ought to ask the jury to state their reasons for dis- 
believing the prosecution evidence, and ought to record 
it for the information of the High Court, (Mohiuddin 
Emperor v, Tuearam. 30 or. 1,. y. 310 J 
114 I. C. 453=A.I.R. 1929 Nag, 84, 

•C onsiderations by High Court, 

High Court has to consider Hot whether a verdict is- 
wrong but whether it is unreasonable. An unreason- 
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able verdict is one which is contrary to the evidence or 
at least totally unjastified by the evidence. (/?aza and 
Pull an, //O King-Emperor v. Bhagwan Din. 

116 I. 0. 207- 6 O. W. N. 40=30 Cr. L. J. 570= 
12 A. I. Or. R. 442=1929 Or. 0. 13= 
A. I. R. 1929 Oudh 280. 

Reasons fo?' verdict. 

When the Sessions Judge finds it necessary to disagree 
with the verdict, he should be at pains to extract from 
the jury their reasons for disbelieving the evidence and 
should record the same for the information and guidance 
of the High Court. The Sessions Judge has an implied 
authority to follow the obviously desirable course of 
taking from the jury the reasons for their verdict, 36 
Cal. 629, Ref. and this course in all the more desirable 
when the verdict is a unanimous one and the Sessions 
Judge disagrees with it. The High Court will interfere 
only when the verdict of the jury is obviously perverse or 
manifestly wrong or unreasonable. 41 Cal. 662 ; A.I.R. 
1924 Cal. 321, Ref. {Findly, 0. J. C.') Emperor z/. 
Kankaya. 95 1. 0. 309 = 

22 N. L. R. 42 = 27 Cr. Ii. J, 773 = 
A. I. R. 1926 Nag. 308. 

When should be accepted. 

What the Court has got to find before it can refuse to 
accept the verdict of the jury in a case under S, 307, 
Cr. P. Code is if the verdict is unreasonable. {Greaves 
and Mukerji, fj) EmperOR v. PremaNANDA 
DUTT. 88 I. 0. 1000 = 29 0. W. N. 738 - 

42 0. L. J. 247=52 Oal. 987= 
26 Or. L. J. 1256= A. I. R. 1926 Oal, 876. 

- 'Materials for conviction under S, 366, /. P, 

Code — Verdict of offence under ! . P, C. — /fot 

perverse. 

The case was one of kidnapping a girl. The judge 
indicated to the jury that there was material for 
conviction under S. 366, 1. P. C., but he left it to the 
jury themselves to determine whether the conviction 
should be recorded under S. 363 or S. 366, I. P. C. 

Held.^ that though in cases of this kind there is always 
a probability that the girl who has been kidnapped j 
will be submitted to illicit intercourse such a conclusion I 
is not inevitable and a contrary conclusion on the part | 
of the Jury need not be necessarily perverse. ! 

Held, further, that there is only a technical difference i 
between the two sections and S. 363 provides the 
possibility of sentence of seven years’ rigorous imprison- 
ment, and that the Judge should, in view of his own 
summing up. have accepted the verdict of the Jury and 
passed a sentence according to law. {Pul Ian, A. J. C,') 
Emperor v, Au Raza. 84 1. C. 454= 

26 Or. L. J. 310 = 28 O. C. 69 = 
A. I. R. 1926 Ou6h 311. 

■ ~' ” ~Mi$di recti on by Judge, 

When the Judge in the lower Court has misdirected 
the jury, S. 307 does not require the High Court to 
consider what their verdict would have been if they had 
been rightly directed but only to consider whether the 
verdict as it is, is right on all the evidence. {JVewbould 
and B, B, Ghose, JJ.) EMPEROR v, SaGARMAL 
AGARWaLLA. 82 I. 0- 146=28 0. W. N. 947= 
40 0. L. J. 135 = 26 Cr. h, J. 1217 = 
A.I.R.1924Cal. 960. 

> ifi evidence — Reasons of jury not based 

on it — Considerations by High Court, 

To justify a conviction for murder by poison it must 
be proved that the accused knowingly administered 
^ison to the deceased with at least the intention of 
causing him death or hurt. The most natural jyay in 
which it could be done is to trace possession of the 
poison to the accused. Where there is a substantial 
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gap in the chain of evidence which one generally expects- 
to see completed in a case of murder by poisoning and 
though the jury had not mentioned this point in the rea- 
sons which they had given for their verdict whatever 
may be the proper practice as regards asking the iuiy 
for their reasons, in such a case as the present, the High 
Court could not leave out of sight the lact that they had 
reasons for their verdict which they had not mentioned 
in answer to the Judge’s question. 

Held, though there w’as a gap in the evidence which 
might be expected in the case, the rest of the case was 
not so strong that the High Court ought to set aside- 
the unanimous verdict of the jury. {Stephen and 
Chatterjee, JJ.) EmperOR v, SUKHU BEWA. 

76 I. 0. 389 = 38 0. L. J. 155= 
25 Or. L. J. 165. 

— S. 307— Miscellaneous. 

of appeal to accused, negation of, 

Wcdsh, J, — It would not be anomalous for the accu- 
sed to be deprived of a right of appeal against an ad- 
verse verdict on the facts, although the Sessions Judge 
is given what is called “an unrestricted right of appeal 
against a finding by the jury on the facts in favour of 
the accused person.” {Walsh, Lindsay and Banerji, 
JJ.) Emperor v, Shera. 60 All. 625 = 

29 Or. L. J. 353=108 I. 0 225= 
9 A. 1. Or. R. 362=9 L. R. A. Or. 64 = 
26 A. L. J. 321= A. I. R. 1928 All. 207 (F. B.). 
Power of reference — Exercise of. 

In a case tried by jury, the jury by a majority of four 
to three found the accused guilty and Judge accepted, 
the majority verdict of the jury and convicted and sen- 
tenced the accused : He stated in his order : “ While 
this is a case in which there are certain doubtful factors, 
I hesitate not to accept the majority verdict of the jury, 
as this is the second time the accused have been tried 
by a special jury and a second time a verdict of guilty 
has been returned by the majority. It was essentially a 
case in which the jury must decide and I therefore ac- 
cept their decision while not agreeing with it. I shall^ 
be glad if the accused get relief in the appellate Court. 

Held, that the power of reference was rightly not exer- 
cised as this power should always be exercised with due 
regard to the fact that the constitutional tribunal to 
decide questions of fact is the jury and not the Juge. 
{Rankin, C.J, and G, C. Ghose, J.) BePIN CHANDRA 
Mandal V, Emperor. 47 0. L. J. 483= 

32 0. W. N. 673=10 A. I Cr. R. 504 = 
29 Cr. L. J. 819=111 1, C. 323= 
A. I. R. 1928 Cal. 444. 

" ' 'Misconduct of jurors — Allegations in reference. 

To charge rashly in a letter of Reference under 
S. 307 a juror that he has broken his oath, to judge 
impartially, is unfair, to the juror, to the Judge himself, 
the accused, and to the High Court. No action can be 
. taken against jurors unless they have l^en proved by 
strictly legal evidence to have misconducted themselves. 

Quaere \ What is the action to be taken when jurors 
have misconducted themselves. {Mookerjee and ChaU 
terjee, JJ.) MARUFRU CHOWXmURY v, EmPEROR. 

81 1. C. 264= 51 Cal. 418=38 C. L. J. 397 = 
25 Cr. I,. J. 776= A. I. R. 1924 Cal. 323, 
— S. 308 — ^Acquittal. 

Where entry is made that accused need not be' 

retried, 

S. 308 provides that making entry to the effect that 
the accus^ should not be retried amounts to an acquit- 
tal. In an order under S. 308, the Judge cannot pass 
remarks implying the guilt of the accused. Every 
accused is presumed to be innocent until he is strictly- 
proved to be guilty. {Barhe, J,C. and Aston, AJ.C.y 
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OR. P. CODE (1898), S, 308— Acquittal. f 

MiR Ahmad Shah v. Emperor. 23 S. L. R. 397= 
1181. 0. 195 = 1929 Or. 0. 313^30 Or. L. J 877 = 
A. I. R. 1929 Sind 145. 

— S. 308— Misconduct. 

l7iherent power to discharge. 

Where the question of misconduct on the part of the 
jury or other similar sufficient cause arises, the Sessions 
Judge has inherent po-wer to discharge the jury and em- 
panel anothei. But the power to discharge a juiy on 
such grounds is one not to be exercised lightly nor until 
the Judge has satisfied himself by such form of enquiry, 
as in the circumstances he can adopt, that reasonable 
grounds for exeicising such a right exist. (^Bucnakld 
and Cwmng, //.) RahIM SheiKH v. KiNG-Em- 
PEROR. 73 I. 0. 773 = 50 Cal. 872 = 

37 C. L. J. 595= 24 Cr. L. J. 677 = 
A. I. R. 1923 Cal. 724. 
— S. 309— Alteration of charge. 

Conviction without — Opinion of assessors not 

essential. 

Where the accused is convicted of an offence with 
which he was not charged according to S. 239, Cr. P. 
Code, it is not necessaiy that Judge should requhe the 
assessors to state their opinion, astheie is no charge. 
(Barlee,J.C. and Aston, A.J.C.) Haroon &. EM- 
PEROR. 118 I. C. 193= 30 Or. L J. 875= 

1929 Cr. C. 315= A. I. R. 1929 Sind 147. 
— S. 309— Alternative charge. 

-Assessors^ opinion on. 

It is imperative fot the Judge to take the opinion of 
the assessors on the charge it is pioposed to convict the 
accused on. It is not open to the Judge to put merely 
the charge of murder to the assessors, and when they 
have given their opinion on that charge and that charge 
only, then on his own motion and without asking any 
further opinion of the assessors, to find the accused 
guilty of something quite different. At the trial an 
accused may be charged with a major offence such as 
murder, and in the alternative with a minor offence such 
as being in effect an accessory to the crime. But it is 
only fair that a man should understand the charges that 
are made against him, and that the opinion of the asses 
sors on those charges should be definitely asked, and 
only after this has been done a conviction on either the 
major or the minor charge should be sustained against 
the accused. {Marten and Coyajee, JJ.') APPAYA 
Baslingappa V. Emperor. 25 Bom. L. R. 1318= 
26 Or. L. J. 394= 84 I. C. 938 = 
A. I. R. 1924 Bom. 246. 
— S. 309— Explaining of case. 

Where the accused was charged for dacoity and the 
public prosecutor told the jury that there was a case of 
theft or an offence under S. 403 or 474, I, P. C. with 
none of which the accused have been charged and Judge 
without putting questions to the assessors on it, con- 
victs the accused under S. 403, 1, P. C. 

I/eld, the Judge is not bound to ask the assessors to 
state their opinion as there is no charge for that offence: 
and as the offence of theft and one under S. 403 were 
also mentioned by the Public Prosecutor to the assessors, 
it is not a case of the Judge adopting a case not put to 
the assessors and even if there is irregularity it does not 
prejudice the accused. {Barlee, J. C. and Aston, A. J. 
c.) Haroon V. Emperor. 118 1, 0. 193 « 

30 Cr. L. J. 876 = 1929 Or. C, 316 = 
A. I. R. 1929 Sind 147. 
— S. 309— Identification of stolen property. 
—In a case of identification of ornaments of small 
value the opinion of the assessors is of considerable 
value as they are well acquainted with the ways and 
habits of men of ordinary standing. {Dalcth /• C.) 


OR. P. CODE (1898), S. 310— Procedure. 

Behari V, Emperor. 89 I. 0. 165= 

12 O. Ii. J. 339 = 2 O. W. N 330 = 
26 Or. L. J. 1291= A. I. R. 1926 Oudh 462. 
— S. 309 — Individual opinions. 

• Each ot the astessors should be asked separately 

to give his opinion clearly as to what happened, and he 
should then, if necessary, give a fuitber opinion on 
such matters as intention, knowledge etc. Giving the 
opinion as “the same” after the fijst assessor has given 
his opinion, is not enough. {Harnson, J.) KHEWJMA 
V. Emperor. 116 1. 0. 66 = 30 Cr. L. J. 378 = 

A. I. R. 1929 Lah. 37. 

— S. 309— Several charges. 

The words “on all charges” must be interpreted 

to mean that distinct opinion on each chaige must be 
taken and recorded. 22 W. R. Cr. 34, Foil. {Kin- 
khede, A.J C.') MT. SHEVANTI v. EMPEROR. 

29 Or. L. J. 561 = 109 1. 0. 497= 
10 A. I. Or. R. 368 = A. I. R. 1928 Nag. 257. 
— S. 310— Applicability. 

T rial before Magistrate. 

On the 21st June the accused was chaiged under 
S. 457 and 380. On the I8th July witnesses were exa- 
mineci to prove a previous conviction and a charge was 
framed that he was liable to enhanced punishment, 
under S. 75 of the Penal Code, in consequence of pre- 
vious conviction - 

Held, that there #as no illegality or irregularity in 
procedure as S. 310 of the Cr. P, Code lays down a 
special foim of trial before the Court of Sessions only, 
and does not apply to trials befoie a Magistrate and 
that in the present case there was no prejudice to the 
accused. {Ncwbould and Sukrawa/dy. JJ.) DeHRI 
Sonar v. Emperor. 77 1. 0. 991 = 60 Cal. 367= 
25 Or. L. J. 627= A. I. R. 1923 Cal. 707. 
— S. 310— Evidence of previous conviction. 

Admitted before accused efiiered on his defence^ 
Tiial vitiated. 

The trial is vitiated by the admission of the evidence 
of previous conviction prior to the accused’s entering 
upon his defence. Where it was clear that the Magis- 
trate was influenced by his knowledge of bad character 
of the petitionei , 

Held (Per May Oung, /.)— It is not perhaps easy to 
keep the mind entiiely free from prejudice when the 
record and the police papers show that the prisoner in 
the dock is an ex-convict. But the pjovisions of S. 310 
of the Code of Criminal Procedure, whereby in Sessions 
trials, all knowledge of previous conviction is rightly 
withheld from jurors and assessors until after the accu- 
sed had either pleaded, or been found guilty, indicate the 
importance of the complete exclusion of such knowledge 
when weighing the evidence as to the truth or otherwise 
of the main charge. The principle underlying the legal 
provision may also be seen in S, 54 of the Indian Evi- 
dence Act under which a previous conviction is declared 
inadmissible against an accused person, except where 
evidence of bad character is relevant. A. I. R. 1923 
Cal, 707, Dist, {May Oung, J.) MaDNG E. Gyi v. 
Emperor. 1 Rang. 520=25 Or. D, J. 618 = 

81 1. 0. 106= A. I. R. 1924 Rang. 91. 
— S. 310— Procedure. 

pj^hen previous convictions and admissions about 

the same are to he read. 

Where the charge against accused describing his pre- 
sent offence, as well as the further charge relating to his 
previous convictions was read out at the commencement 
of the trial and his statement containing his admissions 
of those convictions was also read out in the presence of 
the assessors, 
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OR. P. CODE (1898), S. 310—Procedure. 

Held^ that the provisions of S, 310 are imperative and 
that the further charge about previous convictions and 
the accused’s statement in respect thereof should not | 
have been read out and he should not have been ques- | 
tioned in respect thereof unless and ,until he had been i 
convicted or the opinions of the assessors had been re- 
corded on the charge of the subsequent offence. {Zafar 
Ali, /.) Raju V. Emperor. 28 Or. L. J. 667= 
103 I. 0. 203= A. I. R. 1927 Lah. 774. 

— S. 326— Intention of Legislature. 

-^ Per Rankin, C. J. — It is no part of the inten- 
tion of the Legislature to have a large area of selection 
in the persons attending upon the summons on the theory 
that the larger the number of effective names in the 
ballot box the greater the chance the persons chosen 
will make good jurors. {^Rankin, C. C. C. Gkose, 
Suhrawardy, Pearson and Page, //.) EmPEROR v. 
ErmanALI. 57 Cal. 1228= 123 I. C. 664= 

1930 Or. 0. 212 = 34 0. W. N. 296 = 
51 0. L. J. 171 = 31 Or L. J 536= 
A. I. R. 1930 Oal. 212 (F. B.). 
— S. 326— Number to be summoned. 

In the case of an offence punishable with death 

the number of jurors to be summoned is not less than 
eighteen. Where this is not done, it is a breach of 
Cl. (1) of S. 326, entailing a breach of Cl. (2) as well. 
Such a breach is an illegality and not a mere irregula- 
rity which can be cured by S. 537, Cr. P. C. {Cuming 
and S, K. Chose, //.) EMPEROR v. MuNSHI TaMI- 
ZADDIN Ahmed. 33 0. W. N. 1054= 

122 I. 0. 558 = 31 Or. L. J. 426. 
In a murder case only fourteen jurors were sum- 
moned of whom eleven attended and seven were em- 
panelled. 

Held, that not less than eighteen jurors ought to have 
been summoned and hence the trial was vitiated because 
the jury was illegally constituted, there being a breach 
of the statutory provisions. A. I. R. 1928 Cal. 645, 
Rel, on. {Sukrawardy and Graham, JJ.) DWARIKA 
Malo V, Emperor. 1221. 0. 219= | 

33 0. W. N. 692=56 Oal 1154 = 1930 Or. 0. 12= i 
31 Or. L. J. 377= A. I. R. 1930 Cal. 60. 
—In a case of trial by jury for an offence under 
S. 302, Penal Code, only 12 persons were summoned to 
attend the Court as jurors. Of these eight appeared 
on the day of the trial and from the eight who appea- 
red, seven persons were chosen to act as the jury. 

Held, that the tribunal was illegally constituted, as, 

‘ ontrary to the intention of the Code and to the standard 
set up by the Legislature, an unreasonably small number 
of jurors was summoned with the result that it was not 
possible to have a jury of 9 and the proceedings should 
be set aside. {Rankin, C. J. and Chotzner, y,) Sera- 
jUL ISLAM V, Emperor. 55 Oal. 794= 

29 Or. L. J. 927=11 A. I. Or. R. 66 = 
111 I. 0. 735= A. I. R. 1928 Cal. 645. 
— S, 326— Scope. 

Provisions are imperative. 

The provisions of Ss. 326 and 276, Cr, P. C. 
are imperative and. their violation will render the con- 
stitution of the Court illegal. It is not a question of juris- 
diction, but more a question relating to the constitution 
or even the very existence of a valid forum, much less is 
it an irregularity curable by S. 537, Cr; P. C., Oir 
with the consent of parties. {Sukrawardy and Cam* 
miade JJ.') RaHAMAT SHEIKH EMPEROR. 

" 54 Oal. 1026=31 0. W. N. 711 = 28 Or. L. J. 615 = 
102 1. O. 903= 8 A. I. Or. R 265 = 
A. I. R. 1927 CaL 693. 

— S. 333^Effect of stay. 

^Nolle presequi puts an end to indictment. 


CR. P. CODE (1898), S. 337— Approver’s state- 
ment. 

Though an order under S. 333 does not amount to an 
acquittal, a nolle presequi puts an end to the indictment 
on which the prisoner is brought before the Court, and 
he cannot subsequently be proceeded against on the same 
charge. Queen v, Allen, 31 L. J. M. C 129 and 
Queen v. Mitchell, 3 Cox. 93 Foil. {C- C. Ghose, /.) 
Emperor v. Jitendra Nath Bose. 89 I. 0. 709 = 
62 Oal. 590 = 26 Or L. J. 1397 = 
A. I. R. 1925 Oal. 902, 

— S. 337— Applicablity. 

— S ection IS only an empowering section — Does not 
apply to a case under S. l6l, I. P. C. 

S. 337 of the Code is only an empowering section and 
empowers certain Courts of Justice in certain classes of 
cases namely those triable by Courts of Sessions and 
the High Court, to tender pardon to a person supposed 
to have been concerned in the offence under inquiry. It 
does not apply to a case under S. 161 of the Penal Code 
which is triable by a Magistrate of the First Class also 
But the non-applicability of the section does not render 
the accomplice evidence in such cases inadmissible. It 
only means that outside the provisions of S 337 the 
Legislature has not provided any method by which a 
Local Government can provide an accomplice with a 
Judicial order which he can, if necessary, plead in bar 
of his own prosecution. {Mears, C. /. and Piggott, /.) 
Emperor v. Har Prasad Bargava, 

771. 0 961 = 21 A. L. J. 42=45 All. 226 = 
4L. R. A. Cr. 19 = 25 Or, L. J. 497 = 
A. I. R. 1923 All. 91. 
— S. 337- -Approver’s commitment. 

" Procedure. 

Magistrate supposing that Cl. (2- A), S. 337, Cr. P. 
Code, directed him to commit the approver to Sessions, 
committed him along with the accused to Sessions. The 
Sessions Judge, instead of referring the-matter to the 
High Court in order to have the commitment quashed 
proceeded with the case as though there had been no 
commitment. 

Held, that although the procedure of the Sessions 
Judge was wrong, still the irregularity committed was 
one which did not vitiate the trial {Raza and Pullan, 
//.) Bhagwan V, Emperor. 6 O. W. N. 218= 
116 I. 0. 193 = 30 Or. L. J. 587= 
12 A. I. Cr. R. 420 =4 Luck. 679= 
A. I. R. 1929 Oudk 190. 

Legality of. 

The word “him” in S. 337 (2- A), does not refer to the 
person who has accepted a tender of pardon but refers 
to the accused. What the provision of law means is 
that wherever an approver is ej^amined, ^the Magistrate 
has no jurisdiction to proceed with the trial but must 
commit the accused persons for trial to the Court of 
Sessions. It does not mean that the approver should be 
committed for trial along with the accused persons. 
{Dalai, J.-^C.) Emperor v. Peru. 88 1. C. 736= 
2 O.W.N. 464=12 O. L. J. 542 = 26 Cr. L. J. 1216= 
A. I. R. 1925 Oudh 472. 
— S. 337— Approver’s evidence. 

Approver must be examined as witness in com- 
mittal and subsequent proceedings of every person tried 
for same offence — Only death ot approver can absolve 
Court from complying with this provision — Non-com- 
pliance renders trial illegal and Tek Chand, //,) 

Ma HLa V, EMPEROR. 1930 Cr. C. 111= 

1. 0. 489=31 Or. L. J. 111 = 11 Lab. 230= 
31 P. L. R. 496= A. I. R. 1930 Lah. 96. 
— S. 337 — Approver’s statement. 

- Proof of. 

1 Section 337 (1) nowhere lays down that the disclo- 
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OR. P. 0 ODE (1898) , S. 337— -Approver’s state- 
ment. 

sure of facts shall be reduced to writing. If such dis- 
closure is made orally, the verbal testimony of the per- 
son to whom it has been made will be sufficient to prove 
the statement. As a rule of caution, however, the 
approver’s statement is always formally reduced to 
writing, a practice which it is obviously very desirable 
to observe so that no dispute may subsequently arise as 
to what the exact terms of the statement were. (Fforde 
a?id Jat Lai, //.) RAM NATH v. EMPEROR. 

9 Lah. 608 = 10 A. 1. Or. R. 76 = 29 Or. L. J. 413= 
108 I. 0. 514 = 29 P. L. R. 165 = 
A. I. R. 1928 Lah. 320. 

— Admisstbthty of. 

Necessarily in every t;ase where an accused is made 
an approver it must be ascertained whether he is willing 
to tell the truth or not. No analogy exists between the 
case of a confession obtained from an accused person by 
any inducement and the case of an approver. If it 
were so, practically all approvers’ evidence w^o.uId be 
inadmissible. {_Baker, /. C.) ISMAIL PaNJU v, KING 
Emperor. 88 I. O. 283=26 Or. L. J. 1115= 

A. I.R 1925 Nag. 337. 

■ — — — Where no pardon given but not charged. 

No formal order of discharge was passed in lespect of 
the approvers but their names did not app‘ar among 
those of the accused actually challaned. On the con- 
trary it was expressly stated in the challan that no pro- 
ceedings were being taken against them. 

Held, in these circumstances they clearly did not come 
within the definition of accused persons and so their 
evidence was not inadmissible. (16 Bom. 661 ; 23 Cal. 

493 and 21 P. R. 1904, Foil.) {Lumsden, J.) EMPEROR 
V, Darya Singh. 77 1. 0. 984 = 25 Or. L. J. 520 = 

A. I. R. 1923 Lali. 666. 
— S. 337~Oompeteiicy of witness. 

Power of Local Govern?neni to grant pardon — 

Pardon granted before statement — Effect of. 

The local Government prosecutes offenders. Theie 
is no law that it must prosecute every offender, and it is 
well knoMsn that offenders do manage to conceal theii 
misdeeds or that evidence is found insufficient. There 
is nothing to prevent the prosecuting authority from re- 
fraining from prosecution, The discretion to refrain 
from instituting a prosecution in any particular case is 
inherent in the authority to which the Law has entrust- 
ed the power to institute a prosecution. It makes no 
difference to the competency of the witness if that assu- 
rance of non-prosecuting is coramupicated before the 
witness makes any statement. The local Government 
is quite entitled to give such an assurance or amnesty 
and it is also entitled to ratify what has already been 
done by the enquiring officer. Such an assurance there- 
fore in no way affects the competency of the witness to 
whom it is given, though it may affect the credibility of 
his evidence. Such an assurance is not contrary to 
Ss. 163 and 343 of the Cr.P. Code. A.I.R. 1923 All. 91, 
Foil. {Prideaux, A.J,C,) ANANT WaSUDEO v, Em- 
PEROR. 89 I. 0. 1035= 8 N. L. J. 138 = 

26 Or. L. X 1467 = A. I. R. 1925 Nag. 313. 
— S. 337— Discharge. 

Where pardon is to be given — Admissibility of 

evidence. 

Where in a trial for offence under S- 401 the case 
against an accomplice had been withdrawn on the ground 
that he had aided materially in bringing to light the 
operations of the gang and he was discharged under S. 

494 (1) instead of tendering a pardon under S. 337 and 
then he was examined as a witness against his co-accused. 

H eld, that there was nothing illegal in the procedure 
adopted and that the accomplice was a competent 


CR. P. CODE (1898), S. 337— Forfeiture. 

witness in the case. Cr. App. No, 22 of 1913; (Nagpur 
J C’s. Court) and 25 Bom 422, Rel. on. (^Findlay, O, 
J. C.) MAHDEO V. king-Emperor. 

27 Cr, L. J. 807=95 I. C. 471 = 
A. I. R. 1926 Nag, 426. 
— S. 387— Disclosure of another offence. 

Cannot be proceeded against for such offence. 

Where an accomplice has been allowed to become an 
approver and in his confession he discloses offences 
other than that which was the subject of the charge 
against him and from liability to answer for the con- 
sequences of which he was, even wrongly, under the 
impresssion that he had freed himself by his confession 
and pardon; the Crowm should not proceed against him 
for such other offences. No question can arise where 
the offence clearly pardoned and that or those further 
disclosed by the approver are obviously closely linked 
together, {Adamz and Bucknill, JJ-) NiLMAPHAE 
Chauphury V. Emperor. 7 A. I. Cr. R. 75= 

5 Pat. 171 = 27 Cr. L. J. 957= 96 I. C. 509 = 
A. I. R. 1926 Fat. 279. 
~S. 337— Effect of invalid pardon. 

Where the approver is not charged. 

Though the validity of a pardon gi\en under S. 337 
to an accused peison charged with an offence specified 
in that section would be affected by the fact that the 
co-accused against whom his evidence was afterwards 
recorded, was ultimately convicted of a minor offence, 
yet even if the pardon is invalid, it would not prevent 
the approver being examined in the Se.'-sions Court as a 
witness, if he is not committed for liial along with the 
accused, {^Daniels, J,) BANWARI PRASaP v KiNG- 
Emperor. 7 L. R. A. Cr. 132 = 27 Or. L. J. 1103 = 
97 1. 0. 367 = A. I. B. 1926 All. 590. 
— S. 337— Effect of pardon. 

^Co-accused . 

The meaning of S, 337 (2-A) is simply that where a 
pardon has been granted to one accused the case against 
the other mast be committed to sessions. A. I. R. 1925 
Oudh 472, Ref. {Paza and Pullan, JJf) BHaGWAN 
Emperor. 6 O. W. N, 218 = 116 1, c. 198 = 
30 Cr. L. J. 567 = 12 A. I. Cr. R. 420 = 
4 Luck. 679 = A. I. R. 1929 Oudh 190. 

Commitme^it of accused to Sessions. 

It is not open to a Magistrate having powers under S. 
30 of the Cr P. Code, who has tendered a pardon 
to an approver to try the case in which the approver is 
to be examined as a ‘witness. But the Magistrate must 
commit the accused to Sessions Court or to the High 
Court if he is satisfied that leasonable grounds exist for 
believing that the accused is guilty. (^Prideaux, A, J, 
Cf) Kishore V. King- Emperor. 

82 1. C. 673 = 25 Cr. L. J. 1341 = 
A. I, R. 1925 Nag. 119, 

Case must he committed to Sessions, 

If a Magistrate who takes cognizance of an 
offence under S, 394, 1. P. C. and grants conditional 
pardon to an approver, is satisfied that there is a prima 
facie case against'* the accused, he is bound under the 
provisions of S. 337 (2) {a) of the Code to commit the 
case to the Court of Sessions for trial. He has no 
jurisdiction to try the case himself. {Brown, J,') 
NGA Kin V, Emperor. . 86 1. C. 477= 

4 Bur. L. J. 11 = 26 Or. L. J. 829= 
A. I, R, 1925 Bang. 207- 

— S. 337— Forfeiture. 

Non-examination of approver in trial. 

The fact that, the approver has not been examined at 
the trial of the persons he ha® implicated is not a breach 
on the’ part of the Crown of the conditions upon which 
the disclosure was made and the pardon granted so far 
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OR. P. CODE (1898), S. 337-~Forfeitiire. 

as the trial of the approver himself is concerned. The 
approver has failed to comply with the condition on 
which a tender of pardon was made, as soon as it is 
establi'^hed that the disclosure is not a true and full one, 
and that it is not a true and full disclosure becomes ap- 
parent as soon as he is shown to have made a statement 
entirely inconsistent with the one upon . the strength of 
which the pardon was granted. {^Fforde and Jaz Lal^ 
//.) Ram Naih Emperor. 9Lah, 608 = 

29 P. It. R. 165= 108 I. 0. 514= 
29 Or. L. J. 413 = 10 A. I. Or. R. 76 = 
A. I. R. 1928 Lah. 320. 
— S. 337— Forfeiture of pardon. 

—Where a pardon is tendered on the usual condi- 
tions and in giving evidence at the trial material discre- 
pancies are introduced into the evidence with the inten- 
tion of benefiting the accused there is a forfeiture of the 
pardon by giving false evidence. {Scott -Smith and 
Zafar Ah, //.) AHMED v. EMPEROR. 

91 1.0.253 = 27 Or.L. J. 77 = 1L. O. 33. 
— S. 337— Inquiry. 

When a case has been leported to a Magistrate 

by the Police and he is asked to tender a pardon, and 
does so, there is an inquiry within the meaning of 
section 337, Cr. P Code, The word ‘inquiry’ is meant 
to “include” everything done in a case by a Magistrate, 
whether the case has been challaned or not. {Broadway 
and Martimaii, //.) SheR MUHAMMAD v. EmperOR. i 
75 1. 0. 365 = 3 Lah. 431 = 24 Or. L. J. 941 = 
A. I. R. 1923 Lah. 270. ' 

— S, 337-Oatli. 

*~^Prehmznayy examination of approver. 

There is no authority for preliminary examination on 
oath after the extension of the pardon to the approver. 
{Pratt. J.) Emperor?/, nga Bo Gvi. 

89 I. 0. 708 = 26 Or. L. J 1396= 3 Rang. 224 = 
A. I. R. 1925 Rang. 286. 
— S. 337— Prior statements. 

A previous admission made by accused, who was 

subsequently tendered pardon, is admissible in evidence 
against him. 11 All. 79, Dist, {Piggott, Lindsay and 
Sulaiman, JJ.) SaRDAR v. EMPEROR. 

81 1. 0. 604 = 22 A. L. J, 85 = 5 L. R. A, Or. 25= 
46 All 236 = 25 Cr. L. J. 956 = 
A. I. R. 1924 All. 220 (F. B.). 

— S, 337— Procedure. 

Failure to comply with provisions of S. 337 (2) 

is an illegality and not a mere irregularity in procedure 
and makes a trial void. {Fforde and Tek Chand. //.) 
Mahla V, Emperor. 1930 Or. 0. 111= 

120 I. 0. 489 = 31 Or, Ii. J. 111 = 11 Lah. 230= 
31 P. L R. 496 = A I. R. 1930 Lah. 95. 

— Where aft^r p irdon the approver is classed as 

accizsed — Admissibility of evidence. 

Although a pardon had been tendered to and had Iseen 
accepted by one of the accused in the committing 
Ma^strate’s Court he was still considered as an accused 
who was to take his trial. His name was in the category 
of the accused and at the opening of the trial in the 
Sessions Court his plea was taken (the plea being one of 
guilty;. When it was brought to the notice of the 
Sessions Judge that a pardon was tendered to that 
accused, and was accepted by him he was removed from 
the dock. « The trial then proceeded and he was examin- 
ed as a prosecution witness. 

Held, that he was competent to give evidence and his 
evidence was admissible. {Rank'n, C, /.and C. C. 
Ghose, /,) AYUB v, EmPEROR. 54 Oal. 639 = 

103 I. C. 545=8 A I Or. R. 309= 
28 Or**L. J. 689 = A. I. R. 1927 Oal. 680. 


OR. P. OOBE (1898), S. 337 — Scope and object of. 

— S. 337— Recording of reasons. 

Magistrate while tendering pardon ordered “ the 

accused has stated before me that if he is to be given a 
pardon he would make a full and correct disclosure of 
the facts of the case as they happened. The Court, 
therefore tenders a pardon, etc.” 

Held, that the Magistrate stated the reason in the 
first sentence of his order and therefore pardon is not 
irregular. {King atid Bennet, //.) EmPEROR v. 
Dukhu. 120 1. O. 126 = 1929 A. L. J. 227 = 

10 L. B. A. Or. 64 = 11 A. I. Or. 483= 
30 Cr. L. J. 1157= A. I. R. 1929 All. 321. 
Omisssiofi of. 

Mere omission to record reason under S. 337 (1-A) is 
a defect which can be cured by S. 537. In order to 
vitiate the trial it must further be shown that the omis- 
sion to record reason has in effect occasioned a failure 
of justice. {Ktng and Bennet, JJ,) EMPEROR v, 
DUKHU. 120 I. O. 126 = 1929 A. L. J. 227 = 

10 L B. A. Or. 64 = 11 A. I. Or. R. 483= 
30 Or. L. J. 1157= A. I. R. 1929 AU. 321. 
Omission to. 

Omission to record reasons is neither an illegality nor 
an irregularity which vitiates the proceedings. 5 Cr. L. 
J. 142 Ref. \Zafar AH, /.) EMPEROR v, WaryaM 
Singh. 76 I. 0. 398 = 5 L. L. J. 407 = 

25 Or. L. J. 174= A. I. R. 1924 Lab. 90. 
— S. 337-~Scope. 

-Section 337 of the Code does not suggest the idea 

that the only method of obtaining the evidence of a co- 
accused against another is by tendering him a pardon 
with all the safeguards mentioned in the said section. 
{Snhrawardy and Mitter, J J.) G. V. RamaN v. 
Emperor. 121 1. 0. 678 = 31 Or. L. J 315 = 

33 0. W. N. 468 = 66 Cal. 1023 = 
A. I. R. 1929 Oal. 319. 

Power to grant hail, 

Perctval, J, C . — Section 337, which is a special 
section dealing with approvers, controls the general 
S. 498. 

Ruprkand Bilaram, A. J C. — Cl. (3) of S. 337 
should be interpreted as obligatory only on the Magis- 
trate granting the pardon requiring him to detain the 
accomplice in custody and as m no way affecting the 
powers of the superior Courts. But the discretionary 
powers of superior Court to grant bail to approvers 
should be sparingly exercised. {Perctval, J, C. and 
Rupchand Bilaram, A, /. Cf) MAHOr^rED ABDUL 
Majid v. Emperor. lOl 1. 0. 471 = 

8 A. I. Or. R. 43 = 28 Or. L. J. 439= 
A. I. R. 1927 Sind 173, 
— S. 337 -Scope and object of. 

— S. 337 of the Code is only an empowering section 

and empowers certain Courts of Justice in certain 
classes of cases namely those triable by Courts of 
Sessions and the High Court, to tender pardon'^toa 
person supposed to have been concerned in the offence 
under inquiry. It does not apply to a case under $. 161 
of the Penal Code which is triable by a Magistrate of 
the First Class also. But the non-applicability of the 
section does not render the accomplice evidence in such 
cases inadmissible. It only means that outside the 
provisions of S. 337, the Legislature has not provided 
any method by which a Local Government can provide 
an accomplice with a Judicial order which he can, if 
necessary, plead in bar of his own prosecution. (Mears, 
C, J. and Piggott, /.) EMPEROR v, HAB PRASAD 
BhaRGAVAR, 77 I. C, 961 = 46 All 226= 

21 A. L. J. 42=4 L. R. A. Or. 19 = 
25 Or. L. J. 497= A. I. R. 1923 AU. $1. 
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OR. P. CODE (1898). 

— S. 337— Time for pardon. 

S. 337 does not require that a trial or an en- 
quiry should be in progress when the pardon is tender- 
ed. When the case is postponed on application under 
S. 526(8) the Magistrate does not become functzi^ officto 
in the matter of tendering pardon. {Banerji, /.) 
JBal Chand V. Emperor. 49 All. 181= 

24 A. L. J. 1050 = 7 L. R. A, Cr. 197= 
27 Or. L. J. 1369 = 98 LC. 489 = 
A. I. R. 1927 All. 90. 

— S. 337— When justified. 

Several offences — So?ne triable by Magistrate. 

All that Ss. 337 and 338 require is that there should 
be an offence that is triable exclusively by the Sessions 
'Court under inquiry or trial and the fact that there 
may be other offences alleged or charged which are not 
so triable is immaterial and will not invalidate a pardon 
granted in respect of the offence exclusively triable 
by the Sessions Court ; [9 S. L. R. 43 and 246 P. R. 
I9l5. Foil.] The approver is an approver as regards 
the whole case and not as regards some of the accused 
only. {Baker, J. Cl) ISMAIL v. EMPEROR. 

87 I. C. 965 = 26 Cr. L. J. 1045= 
A. I. R. 1925 Nag. 409. 

— S. 339— Amendment. 

^ R etrospective effect of. 

S. 339 does not apply to a case in which the pardon 
had been declared forfeited by the Magistrate, and the 
proceedings against the approver after the forfeiture 
commenced before the amended section came into force. 
{Kotval and Pndeanx, A. J. Cs.) GaNGARAM v. 
Emperor. 82 1. 0. 715= 25 Or. L. J, 1355= 

A, I. R. 1925 Nag. 172. 
— S. 339— Approver’s statement. 

~ ~ Contradictory statement. 

The accused who was tendered pardon stated in his 
■first statement that he accompanied the murderer and 
that while the murderer gagged the deceased’s mouth, he 
caught his legs, and in his other statement he stated 
that he jvas out from the village on the night in which 
the murder took place, and that the accused was dead 
by the time he returned. 

Held, that the two statements were directly contra- 
dictory and sanction given for his prosecution 
is proper, the ca^e could not he considered fit 
for granting loctts paemtentiae. 11 A. L, J. 964, Ref. 
{King a?id Bennet. //.) KMPEROR v. DUKHXJ. 

120 I. 0. 126 = 1929 A. L. J. 227= 
10 L. R A. Or. 64= 11 A. I. Or, R, 483= 
30 Or. L jr. 1167 = A.I.R. 1929 All. 321. 
— -When admissible. 

An approver’s disclosure is in its very nature always 
the result of an inducement or promise, namely, the in- 
ducement to confess upon a* promise of pardon ; but 
should it appear that it was extorted as the result of 
undue duress, such as threats or violence, to that extent 
the provisions of S, 24 of the Evidence Act would be 
applicable and the confessional statement would have to 
be ruled out of evidence, S. 339 (2) can only contem- 
plate the admission of a full and true dtsclo.sure made 
upon the inducement or promise of a pardon, and not a 
•disclosure induced as a result of undue pressure. Such 
•statement is not excluded from evidence by S. 24, Evi- 
dence Act. 5 A.L.J. 691, Foil. {Pforde and Jai Lai, 
JJ.) Ram Nath Emperor. 108 1.0.614= 
29 P. L.R. 165 = 29 Or. L, J. 413= 
10 A. 1. Or. R. 76^9 Lah. 608= 
A. I. R 1928 Lab, 320. 
— — -^Made before Magistrate. 

The words “the statement made by a person who has 
accepted the tender of pardon” in sub-S. (2) are wide 


CR. P. CODE (1898), S. 339— Certificate. 

enough to cover a statement before the pardoning 
Magistrate. {Kotval and Prtdeaux, A,J.Cs.) GaN- 
garam V. Emperor. 82 1. 0. 716= 

26 Cr. L. J. 1356 = A. I. R. 1925 Nag. 172. 
Admisibility of. 

A valid pardon once given is not in any way 
affected by subsequent proceedings in the case. Even 
where the offence for which the accused are tried and 
convicted is not an offence triable exclusively by a Court 
of Sessions, the evidence of an approver is still admis- 
sible were the pardon given was in respect of an offence 
triable exclusively by a Court of Sessions. {Kincatd, J. 
C. and Aston, A. J. C.) FaiZULLAH e/. EMPEROR. 

81 1. C. 881 = 19 S. L. R. 183 = 25 Or. L. J. 1067 = 
A. I. R. 1925 Sind 105. 

— S. 339— Burden of proof. 

When a conditional pardon has been tendered 

and accepted there must be good faith on both sides. It is 
for the Crown to prove that the pardon was forfeited. 
Where the evidence given by the accused person to 
whom a pardon had been granted differed from 
the confession but it appeared that alterations did not 
materially affect the result of the case and it further 
appeared that nearly five months had elapsed between 
the date of confession and the date on which the evi- 
dence was given. 

Held, that the prosecution had not dischai ged the 
burden of proving that the pardon w’as forfeited- 
{Waller and Reilly, JJ.) SOLIYAN v. EmPEROR. 

1930 M. W. N. 778. 

— S. 339— Certificate. 

Sub-S. (1> of S. 339 as amended by Act of 1923 

makes the certificate by a Public Prosecutor the sole 
basis of a prosecution of an approver and therefore an 
approver cannot be prosecuted at the instance of a sug- 
gestion by the presiding Judge that he should be so dealt 
with. {Marten and Pawcett, JJ.) EmperOR v. MaRIA 
BaSaPPa. 26 Bom. L. R. 1240 = 26 Or. L. J. 469 = 
85 I. 0. 149 = A. I. R. 1926 Bom. 135. 

^The absence of certificate by the Public Piose- 

cutor vitiates the trial. {Scott Smith aftd Pforde, JJ.) 
ALi V. Emperor. 6 Lab. 379 = 26 Or. L. J. 237 = 
84 1. 0. 61 = A. I. R. 1925 Lab. 16. 
Commitment without — Production before trial. 

On the conclusion of of a trial the Magistrate ordered 
the police to prosecute a person who had given evidence 
as an approver, of the original offence for which he |iad 
been originally arrested. The Magistrate overlooked 
the provisions of S. 339 of the Code. The accused went 
before a Magistrate, who also overlooked those provi 
sions. The Magistrate, committed the accused to the 
Court of Session on charges of murder, etc. On the 
case coming up for trial, the Sessions Judge notified the 
absence of the certificate from the Public Prosecutor. 
The trial was adjourned. On the adjomed date, a certi- 
ficate was filed and accepted by the Sessions Judge, and 
the trial proceeded. 

Held, that’tha Magistrate was duly empow^ered to 
commit the case. The procedings before him were merely 
an enquiry and what was forbidden by the provisions of 
S. 339 w’as the trial of the accused which, in this parti- 
culai: case, had to be a trial by a Court of Session as a 
Court of Original jurisdiction. 

Held, further that it was open to the Sessions Judge^ 
to accept the commitment even if it was irregular. 9 
Bom. 288 and 22 Bom. 112, Foil., 37 Cal. 467, Dist. ; 
42 Bom. 172 and 17 Mad. 402; Ref, to. {Robinson, C. /. 
and Cunliffe, J.) NGA Wa Gvi v. EmPEROR. 

92 1. 0. 430 = 27 Or. L. J. 264=4 Btur. L. J. 23 = 
3 Bang 66= A. L R. 1925 Rang. 219. 
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— S. 339~Forfeitiire imder old law. 

Trial after amendfneni. 

Where a pardon has l)een forfeited and the order 
directing the prosecution of the person who has forfeited 
the pardon has been made at a time when the old Code 
was in force, but the committal proceedings and the trial 
were held after the new Code had come into operation. 
(^Broadway a7zd Zafar Ah, JJ,) LaL Sh AH &. EMPE- 
ROR. 96 1.0. 396=8 L. L. J. 305 = 27 Or. L. J. 940= , 

27 P. L. R. 489. | 

— S. 339 — Non-acceptance of pardon. 

A pardon is likely to be accepted when the oerson 

to whom it rs tendeied does volunteer to make some 
statement with reference to the crime. Where he ex- 
pressed complete ignorance and stated that he was indif- 
feient whether a pardon was granted to him or not. 

Held, he did not not accept the tender of pardon. 
{Dalai, /.) PALARI RaI v. EMPEROR. 

84 1. C. 560 = 5 L. E. A. Or. 89 = 26 Or. L. J. 336 = 
A. I. E. 1924 All. 564. 

— S. 339— Pardon. 

Grounds for forfeiture of— Onus on prosecution. 

When a conditional pardon has been tendered and 
accepted there must be good faith on both sides. It is 
for the Crown to prove that the pardon was forfeited. 
Where the evidence is ^ven by the accused person to 
whom a pardon had been granted differed from the con- 
fession but it appeared that the alterations did not 
materially affect the result of the case and it further 
appeared that nearly five months had elapsed between 
the date of confession and the date on which the evi- 
dence was given, 

Held, that the prosecution had not discharged the 
burden of proving that the pardon was forfeited. 
{JValler and Reilly, fj.) SOLIYAN v. EmPEROR. 

1930 M. W. N. 773. 
— S. 339— Powers of Sessions Judge. 

— A Sessions Judge is competent to order the com-^ 

mitment of an accused person to whom conditional par- 
don has been tendered if he finds that the conditions 
of the pardon have not been fu filled (24 C. 492, Dist.- 
42 C. 856 ; 31 P, R. 1904, Poll. {Scott-Smith and 
Fforde, //.) DIL BAHaDUR v. EmpEROR. . . 

761. 0. 185 = 25 Or. L. J. 121= 
A. I. R. 1924 Lah. 568. 
“ ^If the Sessions Judge finds that the approver had 
not told the truth, he can himself commit the accused 
to stand his trial. {Clevis, /.) DaULAT v. Emperor. 

22 Or. L. J. 128 = 59 1. 0. 660 = 2 Lah. L. J. 653 

S. 339 — ^Procedure. . , 

Finding as to forfeiture. 

The provisions of S. 339, Cr. P. C* are compulsory, 
and the accused cannot be properly tried and convicted 
of the offence of murder until the Court trying him has 
recorded a finding that he had forfeited the pardon 
which had been offered to him owing to non-compliance 
with its conditions 5 Lah. 379, Foil. {Raza and Fuh 
JJ.) ITWARI v. EmpeROR. 6 O.W.N. 372 = 

116 1. C. 64= 30 Cr. L. J. 569= 
12 A. 1. Cr. R. 431= A. I. R. 1929 Oudh 266. 
— S. 339 — Rejection of pardon, 

Effect of. 

When an accused person rejects the conditional par- 
don tendered to him and refuses to give evidence as an 
approver before he is put into the box, has action does 
not amount to forfeiture of his pardon so as to make his 
case fall under S. 339 and bar his joint trial with other 
accused persons. The acceptance of the pardon should 
continue in force till the accused actually gives evidence 
and then if he forfeits the pardon by not making a full 
and true disclosure of facts within his knowledge he ■ 


[ CR. P. CODE (1898), S. 339-A— Procedtire. 

should be separately tried. {Krishfian and Wallace r 
JJ.) Bassireddi Narappa V Emperor. 

76 I.O. 642 = 45 M. L. J. 613 = 18 M. L. W. 606 = 
33 M. L. T. 77=33 M. L. T. 156 = 
1923 M. W. N. 697= 25 Cr. L. J. 210= 
A. I. R. 1924 Mad. 391. 

— S. 339— Sanction. 

Certificate necessary. 

No sanction under S. 339 (3), can‘be given unless the 
Public Prosecutor ceitifies that in his opinion the per- 
son who has accepted such tender has, either by wilfully 
concealing anything essential or by giving false evi- 
dence, not complied with the condition on which the 
tender was made. In absence of such certificate no 
sanction can be granted. {Stuart, C. J.) EmperOR v. 
GhasITEY. 6 O. W. N. 901 = 1929 Cr. C. 625= 
121 1.C 83=31 Cr. L. J. 204= 
A. I. R. 1929 Oudh 527. 

What must be shown before granting. 

Before sanction can be granted it must be shown that 
there is no intention of prosecuting the approver for the 
original crime or that he has already been prosecuted 
for it and either has been acquitted or has received or is 
likely to receive such a light sentence that it is not suffi- 
cient to cover his further crime of pei jury. {H alii fax.. 
A. J. C.) Local Government v. Gambhir 
Bhujua. 23 N. L. R. 36 = 28 Cr. L. J. 645= 

103 I. C. 101 = A. I. R. 1927 Nag. 189. 

Contradictory statements . 

A witness, who is in any way induced to make a 
false statement in connection with a capital charge 
should be allowed every possible pemtentiae but 
where contradictory statements have been made on diffe- 
rent occasions sanction cannot be refused unless there 
be something to show that the approver made the state- 
ment alleged to be false under undue influence 11 A. L, 
J. 944, Kef. {Zafar AH, J.) EmperOR v. War- 
YAM Singh. 76 I. C. 398 = 5 L. L. J. 407= 

25 Cr. L. J. 174= A. I. R. 1924 LaJi. 90. 
-^S. 339 — Scope. 

Necessity for complahit by Court. 

S. 339 (1) does not cancel S. 476. It merely imposes 
an additional condition as essential to the institution of 
a prosecution for pei jury by an approver, and even 
when that condition is satisfied the prosecution can still 
be initiated only on a complaint by the Sessions Court 
or the High Court. {H alii fax. A, J. C.) LOCAL 
Government Gambhir Bhujua. 

23 N. L. R. 35 = 28 Cr.L. J. 646 = 103 I. C. 101=: 

A. I.R, 1927 Nag. 189. 

— S. 339-A— Forfeiture. 

Damaging admissions in cross-examination. 

Where in examination-in-chief an approver clearly 
! complied with the terms of the pardon adhering to the 
statement which he made in his confession, and wheu 
cross-examined made certain damaging admissions, but 
did not actually resile from his previous statement, and 
in re-examination he returned once more towards his- 
previous statement. 

Held, th 2 Lt,he did comply with the conditions of the 
pardon. {Stuai't, C, J. and Gokaran Nath Misra, Jf)^ 

King-Emperor v. Jagannath. 

961. C. 288 = 13 O. L. J. 663 = 3 O. W. N. 474= 

27 Cr. L. J* 768. 

— S. 3S9-A— Procedure. 

Where the accused was not asked in the manner 

provided by the section, but was asked whether he had 
fulfilled the conditions on which the pardon had been 
granted and had given true evidence, 

Held, there was no proper compliance with the section. 
{Scott- Smith .and Fforde. JJ.) ALi v, EMPEROR. 
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OR. P. CODE (1898), S. 839- A— Procedure. 

5 Lah. 379 = 26 Or. L. J. 237=84 I, 0. 61= 
A. I. R. 1925 Lah. 15. 

—S. 340— Authority. 

Advocate. 

No appointment in writing is necessary in order to 
entitle an advocate or a vakil to act for an accused per- 
son in criminal cases ^Ross aJid Ktilwant Sakay.) 
SuBDA Santal V . Emperor. 

7P. L. T. 624 = 1926P. H.O. 0. 125 = 
27 Or. L. J. 666= 94 I. 0. 714 = 
A. I. R. 1926 Pat. 296. 
— S. 340— Effect of representations. 

A junior pleader, w^ho had been engaged on behalf 

of the accused, was present in Court. There was 
another gentleman who was his senior who had also been 
engaged on behalf of the defence but he was absent. 

Held^ that it is not correct to say that the accused was 
wholly unrepresented and that it w'as open to the defence 
to challenge the jurors as their names were called out, as 
the junior pleader did not challenge anybody but con- 
tented himself by saying that he was only a junior, that 
constitution of the jury cannot be assailed. {C. C. Ghose 
and Jack, //.) KaZI BaZLUR RAHMAN v. EMPEROR. 

115 I. 0. 561=48 C.L. J. 307=3SO.W. N. 136 = 
30 Cr. L. J. 494 = A. I. R. 1929 Oal. 1. 
— S. 340— Inquiry after dismissal. 

— Notice to accused — Discretion of judge. 

The complaint of the complainant was dismissed 
under S. 203, Cr. P. C. after giving accused an oppor- 
tunity of being heard. The Sessions Judge on being 
moved by the complainant set aside the older of dismissal 
and directed a further enquiry, without giving the 
accused an opportunity of being heard. The Magistrate 
had dismissed the complaint holding that the matter was 
more or less of a civil nature. 

Held, on facts that this is one of those cases in which' 
the accused should have been given an oppoitunity of 
being heard, before the Sessions Judge at the hearing of 
the application under S. 437, 15 Cal. 608 (F.B.), Foil. 
Ohiier : The words used by Mr. Justice Wilson and 
Mr. Justice Priusep in deliveiing the judgments of the 
Full Bench case do not imply that the discretion of the 
Magistrate or Sessions Judge is in all cases fettered. 
(C. C. Ghose and Chotzner, //.) JOGESH CHANDRA 
Sen 7;.nikunja Behari Choudhury. 

76 I. c. 236 = 27 0. W. N. 662= 26 Or. L. J. 140 = 
A. I. B. 1923 Cal. 661. 
— S. 340— Intervie'w witE counsel. 

Proceedings before a Magistrate under S. 167 fall 

within the provisions of S. 340. It is in the interests of 
justice that an accused person should have access to 
legal advice even while he is in police custody duiing the 
course of an investigation. An interview with the 
legal adviser should not therefore be refused to a prisoner 
who is remanded to Dolice cu.stody under S. 160, A. I. 
R. 1926 Bom. 55 1, Foil. {Bhide, J.) SdNDAR Singh 
V. Emperor. 31 P. L. R. 780 = 

1930 Or. C. 1041= A. I, R. 1930 Lab. 945. 

^ Under S. 561 -A the High Court has power to 

interfere and direct the police to permit as interview of 
the accused with his legal advisers. (Bawcett and 
Madgavkar, //.) LLEWELYN EVANS, In re. 

50 Bom. 741 = 28 Bom, L. R. 1043 = 97 I. 0. 801 = 
27 Cr. L. J. 1169 = 7 A. I. Or. R. 292= 
A. I. R. 1926 Bom. 661. 
— S. 340— Original side appeal. 

Calctdta High Court Rules, 

The question whether a vakil can act for a party in a 
criminal appeal from the Original side of a High Court 
depends upon the rules of that Courfand is not concluded 
by anything in the Cr. P. C. (.Rankin, C, J. and 

Cr. D.— 40 


CR. P. CODE (1898) , S. 340— Reasonable opportu- 
nity. 

Chotzner, /.) SaTYA NaRAIN MOHATA v. EMPEROR. 

112 1. C. 350 = 55 Cal. 858 = 32 C. W. N. 319 = 
29 Or. L, J. 1022 = A. I. R. 1928 Oal. 676. 
— S. 340— Preliminary inquiry. 

Right of accused to pai'tictpate. 

The accused has no right to be present w'hile a Magis- 
trate is holding an enquiry under S. 202. It may often 
be a matter of convenience both to allow the accused to 
be present and to allow any legal adviser to watch the 
proceedings. But the grant of such a concession is on 
the part of the Magistrate a mere act of grace and the 
accused has no innate right to it. (Kzncatd, J. C. and 
Kennedv, A. J. C.) ATM ARAM UDHODAS v. 
TOPANDUS. 93 I. C 894 = 20 S. L. R. 43 = 

27 Or. L. J. 494= A. I. R. 1926 Sind 188. 
— S. 340— Proceedings. 

Application for remand. 

An application by the police for remand falls under 
S. 167 and can be held to be a pioceeding instituted 
under the Code in that Court within S. 340(1). 
(Fawcett and Madgavkar, JJf) LLEWELYN EVANS, 
l7i re. 50 Bom. 741= 28 Bom. L. R. 1043 = 

27 Cr. L. J. 1169 = 7 A. I. Cr. R. 292 = 

97 I. C. 801 = A. I. R. 1926 Bom. 661. 
— S. 340— Public prosecutor. 

Appearing for defence. 

The Distiicl Magistrate considering it possible that the 
complainant against two Government Officials was a false 
one, made in consequence of the accused performing 
their duty, directed the Prosecuting In.spector to defend- 
the accused. The trying Magistrate allowed the Pro- 
secutor to so defend the accused. 

Held, that though the Public Prosecutor was not a 
member of the Bar it could not be held that he was not 
a person appointed hy the accused with the permission of 
the Court lo defend them though it was desirable that 
they had made such appointment. A. I. R. 1926 Bom. 
218, Ref. (Macnair, A. /. C.) EMPEKOR v. CHOTE- 
KHaN. 122 I. 0. 442= 31 Or. L. J. 419 = 

26 N. L. R. 172 = 1930 Cr. C. 506 = 
A. I. R. 1930 Nag. 150. 

— S. 340— Reasonable opportunity. 

The provisions of S. 340 extend to the cases not 

only of a person accu-sed of an offence in a Ciiminal 
Court, but to t he case of any person against whom pro- 
ceedings are instituted under the Code in any Court. 
That section certainly contemplates that the accused 
should not only be at liberty to be defended by a pleader 
at the time the proceeding.s ai e actually going on, but 
also implies that he should have a reasonable opportunity 
if in custody, of getting into communication with his 
legal adviser for the purpose of prepaiing his defence, 
unless there ate exceptional circumstances. (Fawcett 
afid Madgavkar, JJ.) LLEWELYN EvaNS, In re, 

50 Bom. 741= 28 Bom, L. B. 1043 = 
27 Cr. L. L 1169 = 7 A. I, Cr. R. 292 = 
97 1. C. 801= A. I. R. 1926 Bom. 561. 

Under S. 340 the lavt contemplates that at cess to 

legal advisers of the accused w'ould be allowed before 
and irrespective of the charge sheet. (Fawcett and 
Madgavkor, J J,) LLEWELYN EVANS, In re. 

50 Bom. 741 = 28 Bom, L. R 1043= 
27 Cr. L. L 1169 = 97 I. C. 801 = 

7 A, I. Or. R. 292= A. I, R. 1926 Bom. 561. 
— ^ — A suspect is as much, if not more, entitled as 
a matter of right as any other person accused of a sub- 
stantive offence to have a reasonable opportunity 
afforded to him of defending* himself. (Rupchand' 
Bil&ram, A. /. C.) JaTOI v. EmpEROR. 
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OR. P. CODE (1898), S. 340-~Reasona‘ble opportu- 
nity. 

20 S. L. R. 122 = 27 Or. L. J. 935 = 
96 1. 0. 391 = A. I. R. 1926 Sind 288. 


-' "'Spirit of tJie law should be adhered to. 

When after the commencement of the trial an applica- 
tion is made for an opportunity to engage a pleader the 
reasonable course to adopt would be for the Magistrate to 
proceed with the evidence for the prosecution-in-chief 
and then, to allow, if it had not already been allowed, a 
reasonable time for the accused to appoint a pleader. 
The accused’s pleader ought to be given a reasonable 
opportunity to cross-examine the Prosecution witnesses. 
The fact that the accused who have been refused an 
opportunity to engage a pleader were asked if they wished 
to cross examine and that they answered that they did 
not wish to do so is only a literal compliance with the 
law and a breach of its spirit. {,Boys^ J.) Pita v. 
Emperor, 47 All. 147=26 Or. L. jr. 575= 

6 L. R. A. Or. 17 = 85 I.O. 719=A.I.R. 1925 All. 285. 
Arguments by counsel. 

Though literally speaking, the Code does not provide 
for the legal right of the pleader for the accused to 
submit arguments, the Court is bound to allow to the 
accused a proper opportunity to be heard in argument. 
(jBoys, J.) Malek V. Emperor. 26 Or. L. J. 810= 
6 L. R. A Or. 21 = 86 I. 0. 458 = 
A. I. R. 1925 All. 282. 
— S. 340— Refusal to hear pleader. 

•Magistrate’s refusal to hear a party, through his 
pleader, who is defending him, is not mere irregularity, 
but an illegality which can vitiate the proceedings. 
{Reilly, J.) MUTHANK.ARUPPA SeRVAI V. EMPEROR. 


55 M. L. X 626 = 28 M. L. W. 656 = 
1 M. Or. 0. 324 = 29 Or. L. J. 1082 = 
112 I. 0. 586 = A. I. R. 1928 Mad. 1234. 
— S. 341— Applicability. 

Reference under S. 341 can be made only if the 

accused, though not insance, cannot be made to understand 
the proceedings, and this requirement of the law is not 
satisfied where the accused is a deaf-mute, but can 
understand the pioreedings. {Shadi Lai, C. /.) 
Alla Dia v. Emperor. 112 1. 0. 688= 

1929 Or. 0. 568= 30 P. L. R 609 = 
10 Lah. 566= 11 A. I Or. R. 363= 
29 Or. L. X. 1104= A. I. R. 1929 Lah. 840. 

^Where the accused was a deaf mute but he 
understood what was being alleged against him by the 
prosecution and its witnesses and was ve*-y intelligent. 

Held, that the case did not fulfil the requirements of 
S. 341. {Skadi Lai, C. J.) EmperOR v. GuNGA. 

28 Or. L. J. 656 = 103 I. 0. 112= 
^ A. 1. R. 1927 Lah. 799. 

— S. 34 1— Conviction. 

“^IVhere accused is able to understand. 

Where the jury find and the Judge agrees with the jury 
^at the accused was able to follow the proceedings in 
Court and to understand the same, it is the duty of the 
Judge to convict the accused of the offence with which 
he is charged and to pass a sentence on him in accordance 
with law. He cannot leave the question of conviction and 
sentence in such a case to the High Court. (JSttlaiman, 
./.) Emperor v. Barhma Singh. 

97 1. 0. 361=7 L. R. A. Or. 138 = 
27 Or. L. X 1097. 

‘A deaf and dumb accused was convicted on his 
'Confession indicated by signs of an attempt to commit 
suicide and the High Court sentenced him to one day’s 
•simple imprisonment. {Marten and Rawcett, //.) 
Emperor v. Khashaba Tatyai Law and. 

81 L 0. 148= 25 Bom. L. R. 43= 25 Or. L. X 660 = 
A. I. R. 1923 Bom. 194, 


OR. P. CODE (1898), S. 342— AppUcabiUty. 

— S. 341— Report of Oircumstances. 

Finding as to understanding essential. 

In a case under S. 341 it is esssntial for the Magis- 
trate before convicting the accused to record a finding to 
the effect that he had suffi.dent intelligence to understand 
the criminal character of his act and nature of the judi- 
cial^ proceeding taken against him. Where no such 
finding is recorded bj^ the Magistrate the accused cannot 
be convicted. 40 Bom. 598, Rel. on. Rat. Un. Cr. C. 
696, Ref. {Zafar AH, /.) EmperOR v. GuNGA 
118 I. 0. 642=30 P. L. R. 597=30 Or. L. J. 948 = 
1930 Or. O. 32 = A. I. R. 1930 Lab. 64. 

S. 342. 

Applicability. 

Oonstruction. 

Xoint trial. 

Non-compliance. 

Oath Or affirmation. 

Object or. 

Power of Oourt. 

Privileged occasion. 

Procedure. 

Scope. 

Sessions Oourt. 

Summons Oase. 

Time of Examination. 

Written statement. 

Miscellaneous. 

— S. 342— Applicability. 

5’. 488, Cr, P. Code. 

The proceedings under S. 488 are not strictly speaking 
criminal proceedings and the person against whom 
action is taken under that section does not fall in the 
category of the “ accused.” Therefore, it is not incum- 
bent on the Magistrate to examine under S. 342 the 
husband or the father at the case may be before an 
order under S. 488 can be made against him. (A. I. R. 
1927 Cal. 250 ; A. I. R. 1921 Pat. 11 ; and A. I. R. 
1926 Lah. 667 ; Diss. from, A-, I. R. 1924 Mad. 150 
(F.B.) and A. I. R. 1927 Lah. 435 (1), Appr.) 
{Zafar AH and Jai Lai, //.) MEHR KHAN v. BaKAT 
Bhari. 112 1. 0. 218= 29 Or. L. X 1002= 

10 Lab. 406 = 11 A. I. Cr. R, 312 = 
30 P. L. R. 549 = A. I. R. 1929 Lab. 32, 

Proceedings under S. 488, Cr. P. C., are more 

of a civil than a criminal nature, and so S. 342 does 
nor apply to proceedings under S. 488 because a person 
against whom proceedings are instituted under S. 488 is 
permitted to give evidence on oath on his own behalf and 
has a full opportunity of being heard as if he were a 
party in a civil suit. (25 Cr. L. J. 1091 ; 18 Bom. 468 ; 
and 16 Mad. 234 ; Foil. {Fawcett and Mirza, J J.) 
VlTH ALDAS BHURABHAI If.re, 112 I. 0. 475= 

11 A. I. Cr. R. 271=62 Bom. 768= 
30 Bom. L R. 957=29 Or. L X 1061= 

A. I. R. 1928 Bom. 347. 

— — Evidence under S. 428, Cr, P. Code. 

Section 342 does not apply to evidence taken under 
S. 428. In itself S. 342 applie.^ only to case of original 
trial. There may be cases where the accused can pro- 
perly be questioned by the Magistrate in regard to addi- 
tional evidence taken by him under the directions of the 
appellate Court but if he does not do so there is no 
omission of anything required by law. A. 1. R. 192$ 
Pat. 414, Foil. {Fawcett and Mirza JJf) NaRAYAN 
Keshav V. Emperor. 1121. c. 60= 

11 A. I. Or, R. 247 = 29 Or. L. X 972= 
52 Bom. 699 = 30 Bom. L. R. 661= 
A. 1. R. 1928 Bom. 200. 

S, 488 Cr, P, Code. 

Section 342 is not applicable to summons cases and 



€29 


CRIMINAL DIGEST, 192^—1930, 


630 


OR. P. CODE (1898), S. 342— Applicability. 

therefore a case under S. 488 is not governed by the 
Section. A. I. R. 1926 Lah, 667, not Foil.; A.I. R. 
1924 Mad. l5 (F. B.), Foil. {Zafar Ah, /.) SHADI 
Khan v. mt. Gul begam. lOl I. 0. 606= 

28 Or. L. J. 478 = A. I. E. 1927 Lab. 436. 

Sub-section (4) of S. 342 was intended to relate 

to the proceedings which are specified in S. 342. (San- 
derson, C.J, a7id Pantoti, /.) GOLLGHER v, EMPEROR. 

101 1. 0. 657 = 54 Oal. 52 = 28 Or. L. J. 481= 
A. I. E. 1927 Oal. 307. 

S.\^^,Cr.P.C. 

None of the parties litigating under S. 145 can be 
called an accused person and so the provisions of S. 343 
(4), that no oath shall be administered to an accused 
person, do not prevent the examination of the parties to 
a litigation under S. 145, Cr. P. C. on oath. (Dalai, J, 
C.) CHOUDHURi Mohammad Ayub v. Chaudhury 
Sarfaraz xAhmud. 83 1. 0. 630 = 26 Or. L J. 70 = 
A. I. E. 1925 Oudb 286. 
——•—-S'. 428, Cr. P, Code, — Prejudice io accused. 

In S. 428 of the Code there is no provision that the 
accused should be examined after the piosecution evi- 
dence is taken and as the examination of witnesses after 
remand may be made even in the absence of the accused 
the provisions of S. 342 do not apply to it. 

Per Bucknil, J — In conceivable cases where fresh 
evidence on a remand has been taken the applicant ought 
to be given on opportunity of making a statement, /. e., 
in effect of being examined by the Magistrate ; but pro- 
vided the accused has in fact had a reasonable and sub- 
stantial opportunity of exercising the privilege accorded 
to him by the provisions of S. 342, that is of either or- 
ally or in writing saying what he wishes to say in expla- 
nation of what has been alleged against him, a technical 
failure or omission in the procedure ought not to be 
regarded as rendering a trial, wholly nugatory should 
such omission or failure be shown to have prejudiced 
the accused the matter assumes a different aspect and 
should be remedied, but not otherwise. (Mulhck and 
JBucknill, //.) SaIYID MOHIUDDIN v. KING-EM- 
•PEROR. 86 1.0 459 = 6P.L.T.154- 

1925P. H.C.C. 112 = 3 Pat. L. E. Or. 110 = 
26 Or. L. J. 811 = 4 Pat. 488 = 
A. I. E. 1925 Pat. 414. 

■ Court wit7zess. 

Section 342 cannot be brought into play where a 
'Court witness is examined, be he complainant or any 
other person. (Adami and Sen, //.) PRAYAG GOPE 
v. King Emperor. 82 1. 0. 284=3 Pat. 1015 = 
5 P. L. T. 571 = 1924 P. H. C. 0. 247 = 
25 Or. L. or. 1276 = A. I. E. 1924 Pat. 764. 
— S. 342— Oonstruction. 

• 'Under S. 342 the accused is to be examined for 

the purpose of enabling him to explain the evidence 
against him whether such evidence be tendered by the 
prosecution witnesses or by witnesses called by the Court. 
''(DeSouza and Astou^ A. /. Cs.) ALLAH DiTO v. EM- 
PEROR. Ill I. 0. 852 = 23 S L. E. 1 = 

29 Cr. L. J. 932 = A. I. E. 1929 Sind 6. 
Failure to put questions. 

Noncompliance with the mandatory provisions of the 
■second part of Cl. (1), S. 342, requiring that the Magis- 
trate shall question the accused generally on the case 
after the witnesses for the prosecution have been exa- 
'mined and before he is called upon for his defence. Is a 
-serious illegality sufficient to vitiate the trial, at any rate 
from the stage at which the accused should have been 
so examined. (Tek Chmd, /.) PritCHaND v. EM- 
PEROR. 112 I. 0. 850 = 30 Cr. L.L 18= 

11 A. I. Or. E. 405= A. I. E. 1928 Lah. 382 


CE. P. CODE (1898), S. 342 — Construction. 

Cr. P. C., S. 342 — De novo trial. 

Where the magistrate trying the case was transferred 
and his successor began the trial de novo but did not 
again examine the accused under S. 342. 

Held, it is not only a rule but principle that a Magis- 
trate, who tries a case in the sense of decides ”, must 
give the accused an opportunity of explaining any points 
which may have been made against him and must hear 
what he has to say, and it is not sufficient for his pre- 
decessor-in-office to have done so. Where such a pro- 
cedure is not followed, the whole proceedings are vitia- 
ted. (Harrison, /.) AKTAR MAHOMED v. EMPEROR* 
106 I. C. 717 = 29 Or. L. J. 125= 
A. I. E. 1927 Lah. 720. 

Once examined. • 

When the accused has been examined under 
S. 342 after the conclusion of the prosecution evidence 
it is not necessary to examine him again after the further 
cross-examination of the prosecution witne^-ses. A. I. R. 
1924 Lah. 84, Ref. (Skadi Lai, C. J.) FaZAL CaRIM 
V. Emperor. S9 I. 0. 842=26 Or. L. J. 1418= 

A. I. E. 1926 Lah. 154. 

Further examination. 

The examination of prosecution witnesses under 
S. 540, after they are re-called by the Court, is no part 
of the prosecution case and the accused need not be 
examined under S. 342 once again afiei such examina- 
tion. (Hallifax, A. J. C.) Pai MaHAMAD v. EM- 
PEROR. 93 I. 0. 699 = 27 Cr. L. J. 476 = 

A. I. B. 1926 Nag. 348. 

Called on his defence. 

There can be no difference in the meaning between 
the w’ords called upon to enter upon his defence ” in 
S. 253 and “ called on for his defence ” in 
S. 342 (1923 Cal. 727, Appr.) The obligation imposed 
by S. 256 on the Magistrate to ask the accused whether 
he wishes to cro.ss-examine the prosecution witness is 
quite distinct from the obligation impo.sed by S. 342 to 
question the accused generally for the pin po-'^es men- 
tioned therein. (Macleod. C. /. and Crump, /.) EM- 
PEROR V. Nathu Kasturchand Marwadi. 
i 861 C. 66=27 Bom. L.E. 105 = 26 Or. L.J. 690 = 
60 Eom. 42= A. I. E. 1925 Bom 170. 

■ - ^ Questioning accused is mandatory. 

The word “ shall ” in the section makes the duty im- 
posed on the Court, of questioning the accused 
generally on the case after the witnesses for the prose- 
cution have been examined and before he is called on 
for his defence, mandatory. Where the a,ccused was 
examined after only a part of the prosecution evidence 
had been recorded and was not examined again 
after all the witnesses for the prosecution had been 
examined. 

Held, that. the trial was vitiated. (Scott-Smith, /.) 
Ghaza ali V. Emperor. 6 L. L. J. 618= 

27 Or. L. J, 87 = 91 I 0. 391 = 
A. I. E. 1925 Lah. 288. 
When the accused is to be questioned. 

The expression after the witness for prosecution 
have been examined ” includes their cross-examination 
after the charge where the acc used has recalled them 
under S. 256, as examination of a witness means his 
examination in-chief, cross-examination and re-examina- 
tion. Magistrates should invariably question the accus- 
ed generally on the case after the exf»mination of a 
prosecution witness is over, i.e., they are examined-in 
chief, cross-examined and re-examined and before he 
enters upon his defence. The latter portion of S. 342 
is imperative. (Baker, J.C. Prtdeaux and Kinkhede, 
AJ.Cs.) LOCAL Government v, Maria. 

87 L 0. 427 = 20 N. L. E. 174«= 
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CS. F. CODE (1898), S. S42— Construction. 

26 Cr. L. J. 971= A. I. R. 1926 Nag. 44 (P. B.). 
— ■ - Examination of accused for the second time after 
second cross-examination of the prosecution t\’itnesses is 
not necessary. [1923 M. 609] (F. B.), Foil. But even 
assuming that a further examination of the accused is 
necessary after the charge and after the prosecution 
witnesses have been re-called for cross-examination, the 
omissiom to make this further examination is not an 
illegality so as to vitiate the trial without regard to 
whether the accused has been prejudiced or not. 1923 
All. 81 (2) Relied upon. {Darnels, /.C.) - EmP£ROR 
2/. Brij BehaRI. 89 I. 0. 245= 28 0.0. 130 = 

12 O. Ii. J. 182=2 0. W. N. 327= 
26 Or. Ii. J. 1301 = A. I. R. 1925 Oudh 422. 

-The examination of the accused at the close of 

the evWence for the prosecution in the manner required 
by S. 342 is impeiative, and the omission to examine 
vitiates the trial. 5 P.L.J 430 and 1923 Cal. 470, Ref. 
The first poition of S. 342 is an enabling provision. It 
entitles the Court “at any stage cf any enquiiy or trial” 
to out such questions to him (the accused) as the Court 
considers necessaiy. “ The second portion of the section 
which provides for questioning the accused ” generally 
on the case after the witnesses for the prosecution have 
been examined, and befoie he is called on for his 
defence, is imperative. {Jwala Prasad, J ) RaMESHAR 
Singh &. Emperor. 86 1. 0. 991= 

6 P. L. T. 493 = 26 Cr. L. J. 927= j 
A. I R. 1925 Pat. 723. 1 

Under S. 342 (4), Criminal Procedure Code, an 

accused stands for a person accused and then under 
trial and under examination by the Court. {Bagiiley, 
/.) A. V. JOSEPH V, Emperor. 

85 I. 0. 236 = 26 Or Ii. J. 492 = 

3 Bur. L. J. 265= 3 Bang. 11 = 
A, I. B. 1925 Bang. 122. 

— - Person called on to give security is not an 

“ accused ” {CD, Ghose and Cuming, //.) BlNODE 
Behari Nath v. Emperor. 

81 1. 0. 909 = 50 Cal. 986 = 26 Or. L. J.il086 = 
A. I. B. 1924 Cal. 392. 

Fresh examination of accused after examination 

of prosecution witnesses recalled by accused is not 
necessary. But it is often desirable that the accused 
should be asked whether he has any additional state- 
ment to make. The reason for questioning the acaised 
as set forth in S. 342 is to enable him to explain any 
circumstance in the evidence appearing against him, but 
an accused per'^on does not recall the prosecution 
witnesses for the purpose of discovering fresh circum- 
stances against himself. {Campbell, /.) R. A. ByRNE 

Emperor. 81 1 0. 337 = 4 Lab. 6i = 

1 P.W.B. Or. 1923 = 25 Cr. L. J. 801 = 
A. I. B. 1924 Lah. 84. 

* Examine ’ 

The accused was standing his trial in a warrant case 
on a charge under S. 500 of the Indian Penal Code. 
After the prosecution witnesses had been examined-in- 
chief the accused was questioned generally on the case by 
the Ma^strate. Thereafter cross-examination of the 
prosecution witnesses took place, but the accused was 
not again examined generally. 

Held, that the word “ examine ” in S. 342 is to be 
taken in the ordinary English sense in which it covers 
all kinds of examination including cross-examination 
and re-examination, and that the accused should have 
been examined again, after all the witnesses for the 
prosecution have been examined and cross-examined. 
{Rankin, /. on difference between BucUand and 
Cuming, //.) DiBAKANTA CHATTERJEE v, GOUR 
GOPAL Mukherjee.. 75 1. 0. 716= 60 Cal. 939 = 


OB. P. CODE (1898), S. 342— Joint Trial. 

27 C. W. N. 743=26 Cr. L. J. 27 = 
A. I. B. 1923 Cal. 727.. 

Questioning the accused after examining the re- 
called prosecution witnesses. 

Cross-examination of re-called prosecution witnesses 
under S. 256 is not an examination of prosecution witnes- 
ses within the meaning of S. 342 and therefoi e omission, 
to question the accused after this examination of re-call- 
ed prosecution witnesses is not an illegality. This cross- 
examination is rather an evidence for the defence than 
evidence for the prosecution. A. I. R. 1922 M. 512; 45 
Mad. 820 Overruled, 6 P.L.J. 644 Diss. 

Devadoss, J. — The contention that, if an accused 
person cross-examines any of the prosecution witnesses 
under S. 256, the Magistrate is bound once more to- 
examine the accused geneially on the case seems un- 
tenable. S. 342 means only that the examination of 
the accused should take place after the prosecution has 
placed its whole case before the Court. The accused 
in a warrant case has three opportunities of cross- 
examining the prosecution witnesses ; once before the 
charge is framed, secondly under S. 256 and thirdly 
after he has entered on his defence. The words la 
S 342 “after the witnesses for the piosecution havs 
been examined,” cannot reasonably be interpreted to 
mean “ after the accused has chosen to exercise his 
right of cross-examination at the very end of his 
defence,” 

Venkatasubba Rao, /. — (Dissenting). The point of 
time indicated in S. 342 is between close of the prosecu- 
tion case and the entering by the accused upon his 
defence and non-examination after rs-cross-examination 
vitiates trial. {Schwabe, C. J. Phillips, Devadoss^ 
Venkatasubba Rao and Wallace, JJf) VariSaI 
ROWTHER V. Emperor. 73 I. C. 163= 

1923 M. W. IT. 477= 24 Or. L. J. 547= 
46 Mad. 449 ---17 M. L. W. 722 = 
32 M. L. T. 385= A. I. R. 1923 Mad. 609 = 
44 M. L. J. 567 (F. B.)- 

— -S. 342 — Joint Trial. 

Statement of one accused. 

There is no provision in S. 342 which would seem to* 
allow the statement made by one accused person to be 
taken into consideration against the other accused in 
the same trial. {Mirza and Broomfield, JJ.) WILLIAM- 
COOPER V. Emperor. 64 Bom. 531 = 127 I. 0. 105 = 
31 Or. L. J. 1137 = 1930 Cr. 0. 786 = 
32 Bonn. L. R. 747= A. I. R 1830 Bom. 354. 
Different statements. 

' Where two persons are jointly tried for an offence 
and one of them has given an explanation upon certain 
matter in the case, the Judge can take in his discretion 
another statement from his co-accused under S. 342. 
{Rankin, C. J and Ckotzner, J.) SaTYA NaRAIN 
Mohata V. Emperor, 55 Cal. 358 = 

32 0. W.N. 319 = 29 Or. L. J. 1022 = 112 1. 0. 360 = 
A. I. B. 1928 Oal. 675. 

Factories Act, S. 42. 

Under S. 42. Factories Act, one proceeding is split 
into two proceedings — Manager or occupier initi- 
^ ally charged with an offence under the Factories Act 
Can go into the witness-box and give the evidence him- 
self because, he goes into the witness-box not as an 
accused in the case originally started but in his own 
right as a complainant on the complaint against the 
other person whom he has brought in to prove that he 
has himself used diligence but that the other person has 
committed the offence without his knowledge. {C.C^ 
Gkose, (md Gregory, //,) SUPERINTENDENT AND RE- 
MEMBRANCER OF Legal affairs of Bengal 
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Murray. 117 I. 0. 673 = 32 0. W.N. 922= 

66 0al.;4:00 = 30 Or. L.J. 818= A. I. R. 1928 Oal.557. 

The trial Court examined several accused sepa- 
rately before charge, but jointly after the closing up of 
prosecution evidence and recorded a joint statement of 
theirs under S. 342. 

Held^ that the procedure followed by the trial Court 
•was illegal and vitiated the proceedings: A. I. R. 1926 
Lah. 155. Foil.) (^Harnson /.) GiridhaRI LaL v. 
Emperor. 109 1. 0. 117 = 10 A, I. Or. R. 221 = 

29 P. L. R. 436 = 10 L.L.J. 306 = 29 Or. L. J. 469. | 

Joint statement. 

Two co-accused on trial for the same crime are not 
debarred from giving a concerted a statement in their 
examination. Where there were two accused and where 
when the Magistrate was examining the first accused, 
Ee found that the two accused were exchanging re- 
marks: 

Held, that the course that the accused attempted to 
follow was not an illegal or improper one and that the 
Magistrate was not entitled to remove the second accused 
'from the Court and examined the first accused in his 
absence. {Findlay 0. J. C.) MaHADEO SiNGH v. 
Emperor. 

91 1. C. 242=8 N. L. J. 190 = 27 Or. L. J. 66 = 
22 N. li. R. 1 = A I. R 1925 Nag. 403. 
— S. 342— Non compliance. 

Absence of prejudice. 

Acquittal. 

Curable defect. 

Non-curable illegality. 

Powers of superior Court. 

Prejudice immaterial 

Retrial 

Subsequent proceedings illegal. 

Summary trial. 

What is. 

Miscellaneous. 

— S 342— Non compliance— Absence of Prejudice. 

Where the accused have been examined, but the ex- 
amination is not in conformity with the provisions of S. 
342. S. 537 applies to such a rase and unless a failure 
of justice is thereby has been occasioned, a conviction 
and sentence ought not for that reason to be disturbed. 

5 Rang. 53 and. 34 C. W. N. 296, Ref. {Page, CJ. and 
Doyle, J.) U.F TheiN v. EmPEROR. 8 Rang. 372. 

Absence of examination of accused under S. 342 

will not vitiate trial where no prejudice is caused. {Wort 
J.) Sheodatt Roy v. Emperor. 29 Cr.L. J. 771= 
110 LC. 803 = 11 A. I. Cr. R. ,43 = 10 P. L. T. 4292= 

A. I. R. 1929 Pat. 64. 

Written stateme^tt. 

A trial of a case under Penal Code, S. 323 in which 
the Magistrate fails to examine the accused after the 
cross-examination of the prosecution witnesses has been 
completed is not illegal from that point if the irregula- 
rity has not resulted in a failure of justice. A. I. R. 
1927 p. C. 44, Rel, on. Where an accused had been ex- 
amined before the charge was framed when he stated 
that he would file a written statement and he did so 
but he declined to call witnesses. 

Held, that the written statement relieved the Magis- 
trate from the necessity of examining him orally in re- 
ference to the matters elicited in cross-examination of 
the prosecution witnesses when the accused was not 
prejudiced thereby. A. I. R. 1922 Pat. 388 and A. I. R. 
1925 Pat. 414, Foil. {Macpherson, /.) GURDIAL 
Singh v. Bholanath Halwai. 

1201.0. 753 = 10 P.I..T.196= 
31 Or. Ii. J. 171. 


CR. P. OODE (1898), S. 342— Non compliance — 

Absence of prejudice. 

— 'Additional evidence. 

Where after the defence evidence is concluded addi- 
tional witnesses are called by Court and examined, and 
the accused is not examined on this evidence but the 
additional evidence did not disclose any fresh facts or 
affect the decision of the case, the omission xo examine 
accused is not fatal. A. I. R. 1924 Pat. 764, Foil. {De 
Souza and Aston, A.J Cs.) ALLAH DiTO v. EMPEROR. 

23 S. L. R. 1 = 29 Or. L. J. 932=111 1. 0. 852 = 
A.I.R. 1929 Sind. 5. 

Where the Magistrate does not comply wiih the 

provisions of S. 342, whole trial is not vitiated if on 
examination of the circumstances it is shown that the 
error had not in fact occasioned a failure of justice; 
(A. I. R. 1923 Ail. 81 A. I. R. 1926 All. 358; A. I R 
I 1925 Pat. 414; and A.I.R. 1923 Mad. 608 (F.B.), Foil ; 

I A. I. R. 1923 Cal. 196. not Foil.) {Hears. C. J. and 
Kendall, /.) EmperOR v. JhaBBAR MaLL. 

26 A. L. J. 196=9 L, R. A. Or. 90= 
10 A. I. Or. R. 101=30 Cr. L. J, 530 = 115 1.C, 872= 

A. I. R. 1928 All. 222. 
Sojjie witnesses alone examined. 

Where the Magistrate examined the accused at length 
after only some of the witnesses for the prosecution 
were examined, but it was not proved that any prejudice 
was caused to the accused; 

Held, that the procedure though irregular was not 
illegal. KTek Chaiid. J.) PRITCHARD v. EmperOR. 
1121.0. 850 = 30 Cr. L. J. 18--11 A. 1. Or. R. 405= 

A.I.R. 1928 Lab. 382. 

An omission to comply with the provisions of 

S. 342 does not necessarjiy vitiate the trial, and it 
depends on whether the accused have been pre- 
judiced. (A. I. R, 1923 All. 81, Foil.) Where the 
accused were examined after the complete story 
told by the complainant was before the Court and 
they had the opportunity of filing, and did file, a lengthy 
written statement setting out their version of the facts 
and of the causes why the charge had been brought, the 
judgment should not be set aside on the ground of irre- 
gularity. {Daniels /.) KHACHOMAL v. EmPEROR. 

27 Or. L. J. 405=7 L.R. A. Or. 76 = 93 I O. 69 = 
A. I. R. 1926 All. 358. 
— —An omission to comply fully with the provisions 
of S. 342 does not vitiate the trial unless the accused 
has been prejudiced. A.I.R. 1923 All. 81 ; A.I.R. 1925 
Pat. 414 and A.I.R. 1925 Rang, 258, Foil,) {Daniels 
/.) Ram mu V. Emperor. 94 1.o. 911= 

7 L. R. A. Or. 128 = 27 Cr. L. J. 719. 

— — Revision. 

Although the failure to comply strictly with the pro- 
visions of S, 342 vitiates the trial, it is not incumbent 
on the High Court in revision to set aside a conviction 
in every case where an illegality has been committed^ 
especially when no prejudice is caused by such illegality: 
5 P. R. 1906, Foil.) {Broadway, Hazara SiNGH 
z, Emperor. 8 L. L. J. 90 = 27 Or. L. J. 727= 
27 P. L. R. 183=95 1.C. 55 = A.I R. 1926 Lab. 553. 
——^Summary Trial. 

In a warrant case tried summarily, a failure to exa- 
mine accused under S. 342 does not vitiate the trial, if 
prejudice is not caused, (A. I. R. 1925 Oudh 603, Ref.) 
{Stuart, C. /.) GIRDHARI LaL v. EMPEROR. 

96 I. O. 932=3 O. W. N. 634=27 Or. L. J. 852 = 
A. I. R. 1926 Oudb 424. 

‘Where the accused is not prejudiced, a technical 

failure to comply strictly with the provisions of S. 342 
is not fatal. A. I. R. 1925 Pat. 414, Foil. {Maepher- 
sm, 70 Balgobinl Thakur V. Emperor. 
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CR. P. CODE (1898), S. 342--N’on compliance— 
Absence of prejudice. 

96 1. 0. 873-7 P. L. T. 496=27 Or. I*. J. 1017- 
A. I. B. 1926 Pat. 393. 

Omission to examine accused at end of trial is 

only irregularity not amounting to illegality vitiating 
trial unless accused was piejudiced theieby. J.) 

GaNGA Sahai V, Eripkkor. 83 I. C. 692= 

, 5 L. R. A. Or 124 = 26 Or.L J. 132= 
A. I. R. 1924 All. 763. 
— S. 342 — Non-compliance— Acquittal. 

S. 342 is imperative and requiies the accused to 

be examined after the \\itnesses for the prosecution have 
been examined. A trial without such an examination is 
not proper even though the accused have been acquit- 
ted. 2 L. B. i. 239, Foil. and Chart, JJ.) 

King Emplror. z>. nga Po Byu. 98 1. C. 484= 
27 Or. L. J. 1364=4 Rang. 361 = 
A I.R. 1927 Rang. 19. 

Order of acquittal w^as set aside on the ground 

that the trial had been vitiated by a failure to comply 
with the mandaioiy ptoviaions of S. 342. {Suhrawardy 
and Graham, JJ.) REMEMBRANCER OF LEGAL 

Affairs, Bengal v Sai'ish Chandra Roy. 

83 1.0. 495 = 51 Cal. 924 = 39 0. L. J. 411 = 
26 Or. L. J. 15 = A. I. R. 1924 Oal. 975. 
— S. 342— Non compliance— Curable defect. 

K number of witnesses for the prosecution weie 

examined and then the accused himself was examined. 
At the next hearing two witnesses for the Crown, who 
had not previously been examined, were examined and 
after that a considerable number of the other prosecu- 
tion witnesses were recalled and cross-examined. Sub- 
sequently the defence witnesses w’ere examined but the 
accused was not examined and a judgment was pas- 
sed against him. 

Hdd, that the provisions of S. 342 w’ere not obeyed 
as that section would require the accused to be re-exa- 
mined when the prosecution witnesses had been recalled 
and cross-examined and to be fuither examined after 
two fresh Ciown wdtne.sses had been examined. i 

Held, further, that such violation if it did not lead 
to a failure of justice would not vitiate the proceedings 
and is a mere irregularity which could be cured under S. 
537. (Case law discussed.) {Carr, /.) K. M. SubBaYA 
Naidu V. Emperor, 120 I o. 230=7 Rang. 470= 
1929 Cr. 0.507 = 30 Or. L. Jr.ll64= 
A. I R. 1929 Bang. SSI. 
Further cross-examination of witnesses. 

The fact that an accused is not further examined 
under S. 342 of the Cr. P. Code after the witnesses are 
further cross-examined under S. 257 of the Cr. P. Code 
after the charge is framed at the close of the entire 
prosecuting evidence, does not vitiate a trial. {Ballifax, 
A, /, C.) Gangaohar V. Bhangi Sao. 

811.0. 976= 25 Cr. L. J. 1152= 
A. I. R. 1926 Nag. 147. 

’ F urther cross-examination of witnesses. 

Where the accused was once examined after the pro- 
secution evidence was over, 

Held, that the omission to examine the accused after 
further cross-examination of the prosecution witnesses is 
nothing more than an error, omission or irregularity 
within the meaning of S. 537. A. I, R. 3923 Mad. 609 
(F. B.), Foil; 25 Mad. 61 (P. C.), Exp], and A. I. R. 
1923 All, 81, BjA. (Frown, /.) NGA HLA U EM- 
PEROR. / I 89 I. C. 312 = 26 Or. It. J. 1336 = 

. 3 Rang. 139= A. I. R. 1925 Rang. 268, 
— S. 342-^Noii'COinpllance— Non-cuxable illegality. 
H resh prosecution witnesses. 

Where, after the examination of the accused, further 
witnesses for the prosecution are examined, the omission 


OR. P. CODE (1898), S. 342 — Non-compliance — 

Non-curable illegality. 

to further examine the accused vitiates the trial. (Faw- 
cett and Mirza, JJ.) EMPEROR v. BHAN DHARZA. 

109 I.C. 359 = 30 Bom. L.R.385 = 10 A.I.Or.R. 218 = 
29 Cr. L. J. 535 -A. I. R. 1928 Bom. 140. 

The provisions of S. 342 (1) are mandatory and 

the omission to observe the provisions thereof amounts 
to an illegality which cannot be cuied under S. 537. A. 

I. R. 1926 Lab. 551 and A. I. R. 1925 Pat. 342, Foil. 
(Tek Chand, /.) Baz Khan v. EMPEROR. 

1081.0. 381=10 A.I.Cr.R.26 = 
29 Cr. L. J. 382 (Lah.). 

Cannot be waived. 

The omission to act upon the provisions of S. 342 
constitutes an illegality an d not a mere irregularity. 
Such an illegality cannot be w’aived by the consent of 
the accused or their legal representatives. 45 Bom. 672 
and 46 Bom. 441, Ref. (Fawcett and Madgavkar, J J.)> 
Gamadia V. Emperor. 91 1. C. 949= 60 Bom. 34= 
27 Bom. L. R. 1405 = 27 Or. L. J. 165 = 
A. I. R. 1926 Bom. 67. 
— . "Omission to examine the accused after recording 
further prosecution evidence amounts to an illegality 
vitiating trial. (Fforde. /.) ISMAIL v. EMPEROR. 

96 1. 0. 879=27 Cr. L. J. 1023= 27 P. L. R. 635= 
A. I. R. 1926 Lah. 683.- 

Non-compliance with the piovisions of S. 342 

amounts to illegality vitiating the trial. A I.R. 1924 Lah. 
104, Rel. on. (Shadi Lai, C. J.) DeMELLO v. MRS- 
Demello. 96 I. C. 866 = 27 Cr. L. J. 1000 = 

A. I. R. 1926 Lah. 667. 

The piovisions of S. 342 (1) aie mandatory and 

not merely directory. Strict compliance with its terms is< 
necessai*y. Wheiethe Court, after lecording the deposi- 
tions of some of the prosecution witnesses had recorded 
the statements of the accused, but after further prosecu- 
tion witnesses had been examined no statements of the 
accused were recorded, 

Held, that the tiial was illegal and it must be set 
aside. A. I. R. 1925 Cal. 574, Rel. on. (Fforde, /.> 
Lachman Singh v. Emperor. 96 1.c. 863= 

7 Lah. 564=27 Or. L. J. 1007 = 27 P. L. R. 427= 
A.I.B. 1926 Lah. 661. 
——In a trial for an attempt to commit murder the 
Magistrate examined the accused after taking some evi- 
dence and then framed a charge against them. After 
doing so he recalled the witnesses, that had already been 
examined, to enable the accused to cross-examine them> 
and then examined the remaining two prosecution wit- 
nesses. After taking the evidence of these tw'o witnesses 
he did not question the accused as he was required to- 
do by S. 342. 

Held, that the omission vitiated the trial. (Zafar Ali„ 

J. ) Mahammad Sadiq V. Emperor 89 1. 0. 458 = 

26 P. L. E. 633 = 26 Cr. L. J. 1370= 
A, I. R. 1926 Lah. 51. 

The provisions of S. 342 are mandatory. The 

accused must be examined under S. 342 after the prose- 
cution has closed and before the accused have entered' 
upon their defence and if the provisions of that section 
are not observed, the trial is vitiated. (Adami J.j 
Ram Charan Singh v. Emperor. 89 1 C. 153= 
7P.L. T. 269=26 Cr. L. J,l'289 = 
A. I. R. 1926 Pat. 29. 
— ■■■ Further cross-examination. 

An accused person has a right to be examined and to 
state his case after the further cross-examination of pro- 
secution witnesses, even though he has already been- 
examined before the charge was framed and he wa$ 
called on for his defence. That right is fundamental and 
the omission to so examine him cannot be regarded as a 



637 


CRIMINAL DIGEST, 1924—1930. 


638. 


OB. P. CODE (1898), S. 342-~Noii-coinpliance— 
Non-curable illegality. 

mere error or ii regularity, which can be cured by S. 
537, Cr. P. Code, but vitiates the conviction. A. I. R. 
1923 Cal. 104 ; A.I.R. 1924 Cal. 975 and A.I.R. 1922 
Mad. 512, Foil. {Godfrey, J.) AH KHAING z'. EMPE- 
ROR. 92 1.C. 752=27 Cr.L.J. 336 = 4 Bur.L.J. 143 = 
A. I. R 1925 Rang. 363. 

Examination before cross-examination of pro 

sedition 'ivitnesses. 

The trial Court after recording the examination-in- 
chief of the prosecution witnesses framed charge and on 
the same date recorded the statements of the accused 
persons. These witnesses were then cross-examined 
but since then no further statement of the accused per- 
sons had been recorded. 

Held, the omission is not an irregularity which can be 
cured by S 537 of the Code. {Cuming and Ghose, 
//.) Haro Nath Malo v. Ala Bux. 76 I.C. 961= 

28 C. W, N. 119 = 38 C. L. X 281 = 25 Or. L.J. 289 = 

A. I- B. 1924 Cal. 182. 

—If the accused aie not examined under S. 342 at 

the trial, the proceedings are vitiated. {Ross, /.) BaIJ- 
NATH SaHAY V, KING-EMPEROR. 72 I. 0 71 = 

4P. L.T. 231 = 1923 P.H.O 0- 96 = 

1 Pat. L. R. Or. 34=24Cr. L. J. 311 = 
A. I. R. 1923 Pat. 292. 

The procedure prescribed by the section being 

binding on the Courts the omission to comply with the 
provisions of this section is not a mere irregularity such 
as can be cured under S. 537, Cr. P. Code, but is an 
illegalitv vitiating the trial. {Chcvis, /.) HaJI 
Muhammad Baksh v. Emperor 65 1. C. 618 = 
4 L. Ii. J. 230 = 23 Or. L. J. 154 = 
A. I. R. 1922 Lali. 45. 
— S. 342 — Non-compliance— Powers of superior 
Court. 

Appeal and revision. 

The provisions of the Cr. P. Code, in respect of exa- 
mination of an accused a second time after the conclu- 
sion of the prosecution evidence are undoubtedly man- 
datory, and in appeal the appellate Court is bound to 
order a retrial from the point at which the Magistrate 
had failed to carry out the procedure laid down, (A.I.R. 
1926 Lah. 55 1; 1 P. K. 1918; and A. I. R. 1921 Bom. 
374, Ref.) But in the case of a revision, the Court of 
revision is not bound to interfere, especially when no 
prejudice is caused to the accused. {Broadway and 
Zafar AH, //.) EMPEROR v. GlAN SiNCH. 

29 Cr.LX 905 = 111 1,0. 665=A.I.B. 1928 LaE. 230. 
— S. 342 — Non-compliance— Prejudice immaterial. 
,Eevisi on . 

Whether Omission to make further examination of the 
accused after the charge and after prosecution witnesses 
have been recalled for cross-examination is or is not an 
illegality which vitiates the trial, without regard to 
whether the accused has been prejudiced or not where 
substantial justice has been done, High Court will refuse 
to interfere. A.I.R. 1925 Oudh 422, Ref. {Dalai, 
/. cS khuman Singh v. Emperor. 89 1. 0. 462= 
2 O. W. N, 378=26 Or. 1.. X 1374 = 
A. I. B. 1925 Oudli 603. 
—— Where the*examination of the accusedpersons has 
not been made in'compliance with the provisions of S. 
342, it amounts to an illegality. It is immaterial whether 
the accused persons were or were not prejudiced by the 
non-compliance with the provisions of S. 342, The 
High Court will in such cases interfere in revision. 
iKtdwant Sahay, /.) DURGA RAM v, EMPEROR. 

86 1. 0, 166 = 6 P. I*. T. 33 = 26 Cr. Ii. X 716 = 
A. I. B. 1926 Pat. 842. 


CB. P. CODE (1898), S. 342— Non-compliance — 
SubseQ[uent proceedings illegal. 

Non- examination of accused after cross-examina- 
tion after charge vitiates trial though accused is not pre- 
judiced. 50 Cal. 223 at 227, Foil. {Kinkhede, A.J,Cf)> 
Krishnappa V, Emperor. 81 1. C. 201= 

25 Cr. L. X 713= A. I. B. 1924 Nag. 51. 
— S. 342 — Non-compliance— Betrial. 

No record of examination. 

Where the record of the case as made by the trying 
Magistrate was not in accordance with the requirements 
of S. 370, and where the trial Magistrate examined the 
accused under S. 342 but did not record the substance 
of his examination and his plea, 

Held, that proper proceduie had not been followed 
and the case should be retried after setting aside the 
order, {Suhrawardy and Panton, J/,) ISMAIL Sha 
z/. Emperor. 27 Cr. L. X 110 = 91 1, c. 542= 

A. I. B. 1926 Cal. 692, 

Where accused’s statements w'ere taken before 

many of the P. Ws. were examined but no statements 
were recorded afterwards, 

Held, that the trial should be held afresh. {Cumi 7 ig- 
and B, B. Ghose, JJ.) HaMID ALI z/. SRI KiSSEN 
GoSaIN. 75 I. 0. 367 = 37 0. L. J. 413 = 

28 C. W. N. 118 = 24 Or. L. X 943 = 
A. I. B. 1925 Cal. 674. 

Where there was no substantial compliance with 

the piovisions of S. 342 and out of the sentence of 
rigorous imprisonment for a period of one month the 
petitioners had already undergone the sentence for a 
period of 22 days, the conviction was set aside instead 
of ordering retrial. {C, C. Ghose atid Cuming, //.) 
Sailendra Chandra Singh v. The Crown. 

77 1. 0. 812= 38 0. L. X 175= 25 Or. L. X 460= 
A. I. B. 1924 Cal. 153. 

Where the trying Magistrate did not comply 

with the provisions of S. 342 the proper course for the 
superior Court to follow is to set aside the conviction 
and sentence of the accused and remit the case to the 
trial Court in order that the provisions of S. 342 may 
be followed and the matter disposed of in accordance 
with law. 45 Cah 672 ; A. I. R. 1922 Pat. l58, Foil. 
{Walmslcyand Pearson, //.) KaSHI PRAMANIK v, 
DaMU PRAMANIK. 27 0. W. N. 28 = 

26 Or.L.X 624 = 77 I.C. 988= A, I. B. 1921 Cal. 606. 
— S. 342— Non-compliance — Subseq[uent proceed- 
ings illegal. 

The imperative provisions of law as regards the 

exaihination by the Court must be complied with, irres- 
pective of the question whether the non-compliance has 
or has not prejudiced the accused on the merits. Filing 
of written statement by accused does not dispense with his 
examination by Court. Where after the examination of 
the accused, there was cross-examination of the prosecu- 
tion witnesses, but there was no further examination of 
the accused, 

Held, that the judgment was vitiated by breach of 
S. 342. A.iiR. 1923 Cal. 196 and A.I.R. 1925 Nag. 44 
(F.B.), Foil. 

, Held, further, that this illegality did not vitiate the 
whole case so as to necessitate a trial de novo but only 
affected such portion of the trial as was subsequent to 
the stage where it occurred. {Kinkhede, A, J, Cf) 
Md. Hayat Khan v. Emperor. 109 1. C. 123= 
29 Or. L. J. 476 = 10 A. I, Or. B. 242 = 
A, I. B. 1928 Nag. 162.. 

-The success of the plea that the Magistrate has 
failed to make the final examination of the accused at 
the proper time, as required by S* 342, will not result in 
an acquittal, but it can be nothing more than a remand 
, of the case for the correction of the errror and a retriaT 
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OR. P. CODE (1898), S, 342— Non-compliance — 

Subsequent proceedings illegal. 

from the point at which it occurred. {ffallifaXi A,J.C,') 
Pai Mahomed v, Emperok. 27 Or. L. J. 475= 
931. 0. 699= A. LB. 1926 Nag. 348. 
—The entire omiission to question an accused gene- 
rally on the case after the prosecution witnesses have 
been examined and before the accused enters on his de- 
fence renders the trial from that point onwards and not 
ub tmtio improper or illegal. S. 537 cannot condone the 
error but the defect must be rectified in a fresh trial 
•commencing from the point at which the error was com- 
mitted. {Halhfax^ A./.C.) GaNGADHAR v, BHAN- 
<JISA0. 81 1. 0. 976 = 25 Or. L. J. 1152= 

A. I. R. 1925 Nag 147. 
— S. 342r— Non-compliance— Summary trial. 

-^Failure to examine accused under S. 342 in sum- 
mary trials vitiates trial. 

In summary trials the failure to comply with the pro- 
visions of S. 342 as to the examination of accused vitia- 
tes the trial and the convictions must be set aside. 
{Kennedy^ J. C., Aston and De Souza, A. J. Cs.') EM- 
PEROR V. NABU. 90 1. 0. 434=20 S. L. R. 34 = 
26 Or. L. J. 1554= A. I. R. 1926 Sind 1 (T. B.), 
— S 342— Non-compliance— What is. 

Examination of the accused, after some of the 

prosecution witnesses but not at the close of the prose- 
cution evidence, with a note by Magistrate that the 
accused does not wish to add to his previous statement, 
is not a proper compliance with the mandatory provi- 
sions of S. 342. (^Addison, FaZAL AHMAD v. 
EMPEROR. 27 Or. L. J. 1021 = 96 I. 0. 877 = 

A. I. R. 1926 Lah. 684. 

" ■'—After the charges had been framed and the 
accused examined, the Magistrate recalled the Police 
witnesses to prove the statement alleged to have been 
made by one of the accused. 

Held, that the course was illegal. {JBaguiey, /.) 
Bawa rowtherz/. Emperor. 84 1. 0. 645= 
26 Or, L. J. 321=3 Bur. L. J. 245 = 
A. I. R. 1925 Rang. 101. 

' '^ P rocedure. 

The omission to question the accused generally on the 
case as required by the latter part of S. 342 (1) of Cr. 
P. Code is not a mere irregularity but it is an illegality 
which vitiates the whole trial. S. 342 makes the exa- 
mination of the accused obligatory only in cases where 
the accused is called on for his defence. If the Magis- 
trate discharges the accused without framing a charge 
the non-examination of the accused would not vitiate the 
proceedings. But where a Magistrate or the Sessions 
Court thinks that the prosecution witnesses have made 
out a case which the accused has to meet, it is incumbent 
upon him not to put him the general question, “You 
have heard the prosecution witnesses against you ; say 
what you have got to say”, but to communicate to the 
accused by appropriate questions everything that is al- 
leged against him in the evidence for the prosecution to 
its full extent, which may be found necessary to com- 
municate in each particular case, with a view to ascer- 
tain from him what explanation or defence in law or iij 
fact he wishes to put forward in respect thereof. Case- 
law fully discussed. {^Kinkhede, A. /. C.) UDHAO 
Patel v. King Emperor. 77 1. C. 593= 

26 Cr. L. J. 417= A. I. R. 1924 Nag. 301. 

" '^Evidence in counter-case. 

Where two cross-cases of riot were tried together and 
the accused in one had been examined and cross-examin- 
ed as prosecution witnesses in the other and the Magis- 
trate recorded their examination under S. 342 in this 
form : — “My sworn evidence in cross-case is correct. 
I have no more to say.'*’ 
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Held, that the provisions of S. 342 have not been pro- 
perly complied with and the procedure followed is no- 
thing short of a grave irregularity. {Simpson, A.7.C.) 
Nageshar Prasad v. Emperor. 73 1, c. 693 = 
24 Cr. L. J. 661 = A. I. R. 1924 Oudh 111. 
'Nature of questions. 

Where there was an examination of the accused be- 
fore the charges were framed, held, after the witnesses 
for the prosecution have all been examined and cross- 
examined and before the accused is called on for his 
defence, it is compulsory for the Court to question the 
accnsed in such a way as to enable him to explain any 
circumstances which appear in the evidence against him. 
The mere asking the accused as to whether they had any 
thing further to say is not a sufficient compliance with 
the second part of the provision of S. 342. The question 
must be framed in such a way as to enable the accnsed 
to know what he is to explain, as to what are the cir- 
cumstances which are against him and for which an 
explanation is needed. 5 P. L. J. 430 ; 6 P. L. J. 147 
at page 160, Foil. {Kulwant Sakay, Jf) BhokhaRI 
SiisGH Emperor. 81 I. 0. 199 = 5 P L T 445= 
1924 P. H. 0. 0. 198=25 Or. L. J.‘ 711= 
A. 1. R. 1924 Pat. 791. 


jLii&axiiJiiiaLXUll 


, . . - , -- aiier examination-m- 

chief of the prosecution witnesses is not sufficient ; he 

and re-examination. 
27 c. W. N. 28, Foil. {Newbould and Sukrawardy 
//.) Jummon Christian v. Emperor. 

81 1. 0. 319 = 50 Oal. 308 = 25 Or. L. J.799= 
A. I. R. 1923 CaL 668. 


Particulars of offence. 

Where a Magistrate did not explain to the accused the 
particulars of the offence of which they were charged but 
merely told them that they were charged of an offence 
under S. 19 of the Burma Village Act, held, that this 
was not a compliance with the provisions of S. 342 of 
the Cr. P. Code. {Maccoll, A.J.C.) KinG-EMPEROR v, 
NGA Sein. 76 I. 0 1039 = 4 TJ. B. R. 127= 

25 Cr. L. J. 319= A. I. R. 1923 Rang. 132. 

— S. 342— Non-compliance— MisceUaneons. 

Obscure documents. 

Where no specific instance of theft or of receipt of 
stolen property is proved and the Court is asked as a 
result of several obscure documents found in possession 
of accused to infer that there has been conspiracy to 
commit theft, it is a dangerous thing to draw such an 
inference as to any such conspiracy among the accused 
without questioning them about the documents. 37 
Cal. 467, Rel. on. {Brown, J.) Maung Ba Chit v. 
Emperor. 122 1. 0. 273 = 7 Rang. 821 = 

31 Cr. L. J. 387=1930 Cr. C. 402= 


X3L. X. A>. J.;70U . 




•S. 342 — Oatli Or aififirXQ,ation. 

It is most' unfortunate that the Indian law of 

evidence does not permit an accused person to give 
evidence in support of his defence. {Courtney-Terrell^ 
C.J., Kulwant Sakay and Macpherson, JJ.') Indra 
Chandra v. Emperor. 116 i.'o. 756= 

SO Cr. L. J. 646 = 11 P. i,. T. 46= 
13 A I. Cr. R. 80= A. 1. R. 1929 Pat. 146 (P.B,.) 
^Calcutta Municipal Act, S. 363. 

A party to a proceeding under S. 363 of the Calcutta 
Municipal Act relating to demolition of an unauthorised 
structure is not an accused person and as such is not 
exempted from administration of oath under S. 342 of 
the Cr. P. Code. A. L R. 1925 Cal. 1251, Expl. {Suk- 
rawardy and Cammiade, //.) . KRIS HEN DOYAL 

JALAN z/. Corporation. OF Calcutta. 

101 1 . c, 183=31 C. W. N. 606= 
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OR. P. CODE (1898), S. 342— Object of. OR. P. CODE (1898), S. 342— Object of. 


45 O.L.J. 469 = 28 Or. L. J. 407 = 8 A. I. Or. R. 35= 
54 Oal. 532= A. I. R. 1927 Oal. 609. 
— S. 342 — Object of. 

In both S. 209 and S. 342, the examination of 

the accused is stated to be “for enabling him to explain 
■any circumstances appearing in the evidence against 
him.” It is not proper for the Court in examining the 
accused to seek in any’ way to entrap him into admis- 
sions which may fill gaps in the prosecution case but the 
answers given to the accused in answer to the straight- 
forward questions put by the Court may no doubt be 
taken into consideration for convicting the accused 
under S. 342 (3). (J^ourtney Terrel^ C,J, and Rowland^ 
/.) Phurlai Manjhi z/. Emperor. 9 Pat. 504= 
1930 Or. 0. 926=11 Pat. L. T. 706 = 
A.I.R. 1930 Pat. 498. 

Complicated cases. 

Object of examination of accused is to enable him to 
explain anything appearing in evidence against him. In 
complicated cases general questions asking him what he 
has to say in explanation of evidence against him is 
insufficient. Thus where the prosecution is mainly 
based on the contents of the documents which are 
obscure and capable of more explanations than one it is 
of soecial importance that the accused should be asked 
specifically as to what his explanation of the doubtful 
passages is. A. I. R. 1925 Cal. 36l and A. I. R. 1924 
Rang. 172, Rel. on ; A. I. R. 1929 Ring. 33 1 and 
A. I. R. 1925 Rang. 258, Ref. (Brown, /.) MaUNg 
Ba Chit v. Emperor. 122 1. 0 273= 

7 Rang. 821 = 31 Or. L. J. 387 = 
1930 Or. 0. 402= A. I. R. 1930 Rang. 114. 

S. 342 is intended for getting explanation if any 

which accused wishes to offer against .case which Crown 
has proved by evidence on record -Questions in the 
nature of cross-examination or filling gaps in prosecu- 
tion case should be avoided. Case-law discussed. 
(fVild, A. /. C.; on’ difference, between Percival, J.C* 
and Rupchand, A. /. C.) MOHaMMAD YUSUF v 
EMPEROR. 126 1. 0. 449 = 31 Or. L. J. 1026 = 

1930 Or. 0 865= A. I. R. 1930 Sind 225. 

The object of the examination of an accused 

person under S. 342 being only to enable him to explain 
any circumstances appearing in evidence against him, 
the examination ought not to be conducted in the manner 
of cross-examination of an adverse witness. And a 
Court should not try to force a prisoner to commit 
himself by making some incriminating admissions or 
statements and allow additional prosecution evidence to 
rebut the defence disclosed. 6 Cal 96; A. I. R. 1921 
Lah. 32 ; 6 Bom. L. R. 94; 10 Mad. 295 and A. I. R. 
1922 Pat. 582, Foil. (Bhide, J ) FaQIR Singh v. 
Emperor. 110 1. 0. 801 = lO Lab. 223 = 

30 P.L. R. 385=11 AJ. Or. R. 1=29 Or. L.J, 769 = 
A. I. R. 1929 Lah. 382. 
■ — S ufficient compliance. * ' ' . 

What is necessary under S. 342 is that the accused 
should be brought face to face solemnly with an oppor- 
tunity given to hiin to make a statement from his place 
in the dock in order that. the' Court ifiay have the ad- 
vantage of hearing his defence, if he is willing to make 
one with his own lips. Where five accused were tried 
and to all » the accused the same question was put, 
**‘What is your defence,” two of then! reolied, ‘T am 
innocent. I will file a written statement,” and the other 
two replied, “i am innocent.” . • ^ * 

^ Held, that that was sufficient compliance with S.*342. 
A. I. R. 1923 Cal. 470, Rel. "on. (PPewhoidd and 
Chakrofvarti, //.) REZ MTOAMMAok EmpeROR. 

90 I. 0. 294=26 Cr/L. J. 1610= 

* i A. I. It. 1926 Oal. 424. 

CR. D,— 41 


Proced ure. 

It is extremely desirable that Magistrates should 
follow the practice of warning accused persons when 
they invite their explanation under b, 342 that they are 
not obliged to say anything unless they desire to do so. 
The object of the section should be to give them an 
opportunity, if they so desire, to explain their conduct 
and further warn them that anything they say will be 
put in evidence against them at their trial. (Coutts 
T rotter, C.J. and Madhavan Nair, J.) KaNNammat 

re. 92 1. 0. 695 = 23 M. L. W. 384 = 

27 Or. L. J. 311= A. 1. R, 1926 Mad. 670. 
'Salient points should be mentioned to accused. 

Mukerji, J. — The section is undoubtedly for the 
benefit of the accused but it cannot be said that it is 
intended merely for his benefit. It is a part of a system 
for enabling the Court to discover the truth and it 
constantly happens that the accused’s explanation or his 
failure to explain, is the most incriminating circumstance 
against him. The result of the examination may 
certainly benefit the accused if a satisfactory explanation 
is offered by him; it may, howevei, be injurious to him. 
if no explanation or a false or unsatisfactory explanation 
is^ven. It follows from the wording of the section 
that the Court should not only have the power to point 
out to the accused the circumstance'^ appearing in the 
evidence which require explanation, but that it must 
out of fairness to the accused, exercise that power in 
such a way that the accused may know what points in 
the opinion of the Court require explanation, failure 
or refusal to give which will entitle the Court to draw 
an inference against him. (Newbould and Mukerii 
//.) Emperor?/. Alimuddx Naskar. ’ 

85 1. 0. 919 = 41 0. L. J. 101=29 0. W. N 231= 
26 Or. L. J. 631 = 62 Cal 622= 
^ ^ . A. L R. 1925 Oal. 361. 

of 'the questions. 

The object of S. 342 is to enable the accused in his 
own interest to give an explanation of the circumstances 
appearing in the evidence against him. It i« not com- 
petent for the Court to eximine the accused for the 
purpose of filling up gaps in the evidence for the pro- 
secution. Any examination of an inquisitorial nature is 
both improper and illegal. It is also not permissible 
for the Magistrate to examine the accused as to whit 
certain absent defence witnesses would be likelv to state 
and the.like. 7 C. W N. 345, Ref. (Findlay 
J. c.) Mahabeo Singh t/. Emperor. ’ 

91 1. 0. 242 = 8 N. L. J. 190 = 27 Or. L. J. 66 = 
22 N. L. R. 1= A.I.R. 1926 Nag. 40$. 

'^IVature of questions. 

Principle requkes that the accused .shall not be 
convicted without being given an opportunity of ex- 
plaining the allegations against him. Experience shows 
that judicial questioning must not become inquisitorial 
If these essentials are secured, the trial cannot be im- 
peached. The trial is not vitiated from any deviation 
from the section unless the accused has. been prejudiced 
in his defence. Pnn«'iplas discussed historic div and 
elaborately. (MnlUck and Burknili, }/.') Saiyio 

MoHiuoDiN V. Emperor. 86 1.0. 459 = 4 Pat. 488= 
6 P.L.T. 164 = 3 !Pat L.R Or. 110 = 26 Or L J 811 « 
1926 P. H. 0. 0. 112= A 1. k 1926 Pat: 414 

* Nature of questions. 

Examination under S 342 is intended to enable the 
accused to explain the circumstances appearing in the 
evidence against him and Is nqt intended to supplement 
prosecution' case and to show that the accused is guilty 
nor to drive him to make self-incriminating statement 
The Judge is therefore not entitled; to put emfwrrassin^ 
questions to draw admisaods from accused. ' (Kennedy 
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OR. P. CODE (1898), S. 342— OT)ject of. 

y, C. and Raymond^ A, J, C.) XOPANDAS v, EM- 
JE?£ROR. 81 1. 0. 249 = 25 Or. L. J. 761= 

I A. I. R. 1925 Stnd 116. 

■ ■ ■■ ■ ^ N ature of questions, 

W here the only qaesiion asked by the Magistrate to ' 
the accused was “what have you to say regarding the 
Statement of the complainant*s witnesses ? 

Held^ this was not a sufficient compliance with the 
requirement of the Law. The object of the section is 
to enable the accused to explain each and every circum- 
stance appearing in evidence against hira. A Judge or 
a Ma^straxe should note every point which he thinks he 
will have to put into the scale against the accused and 
then question him on each point; otherwise it is impossi- 
ble for the accused to know what is in the Court’s 
mind. (^May Oung, J.) MG. HmaN v, EmperoR. 

1 Rang. 689 = 2 Bur. Ii. J. 238 =77 I.C. 887= 
25 0r.L.J.487-A I. R. 1924 Rang. 172. 

— S. 342 of the Cr. P. Code no doubt allows 

the Court, at any stage of any enquiry or trial, to put 
such questions to the accused as the Court considers 
necessary but the object of putting such questions is, 
as laid down in the section, “for the purpose of enabling 
the accused to explain any circumstances appearing in 
the evidence against him.” (^Scoit Smith and JPforde^ 
//.) Barh.\ti V, The Crown. 77 1. C. 602= 
25 Or. L. J*. 426= A.I. B. 1923 LaJi. 639. 
— S. 342— Power of Court. 

A ccused declines to answer. 

If an accused prefers to be reticent the Court should 
not hold an inquisitorial proceeding and the fact that 
the accused declines to make a statement would not 
necessarily indicate to the Judge t hat the accused would 
not like to answer specific questions put to him. (Muherfi 
and Jack, //.) PRAFULLA KUMAR BOSE v, EM- 
REROR. 67 Oal. 1074=1251.0, 656 = 31 Or.L.J. 903 = 
60 O.L. J, 593 = 1930 Or.0. 209 = AXR. 1930 Oal. 209. 

■ - •• " • " ' A dministering inquisitorial interrogatory to 
accused dr subjecting him to cross-examination. 

Bearing in mind that the accused is not bound 
to set up any defence or make any statement, that what 
he elects to say is not evidence, that an explanation that 
he may proffer, need not be true ; and that he does not 
render himself liable to punishment by refusing to answer 
any question that the Court may put to him or by 
giving a false answer to the question, it becomes obvious 
that the Court is not entitled under this S. 342 to 
administer an inquisitorial interrogatory to the accused 
or to subject him to cross-examination or to ask any 
questions of him with a view to elicit the truth of the 
matter, or by a series of supplementary questions to test 
the accuracy or reliability of the answers that he has 
been willing to give. An examination on these or 
similar lines is not within the ambit of S. 342 and all 
such questions are wholly inadmissible. When once 
the Court is satisfied that the accused appreciates the 
salient features of the evidence against him, its function 
under S. 342 is exhausted and no further examination 
is permissible. 50 Cal. 5 18. {Page, C,J, and Doyle, /.) 
V Ba Thein V, King-Emperor. 8 Rang. 372 = 
127 X 0. 730 =1930 Or. C. 1X79 = 
A. 1. R. 1930 Rang 351. 
— of Magistrate to question accused. 

It IS the duty of the Magistrate, when dealing with 
ignorant individuals accused of technical offences, to go 
very thoroughly into the evidence, and where they are 
not defended by advocates to give them some assistance 
in putting up obvious defensive pleas. Where in a pro- 
secution for an offence under S. 19 of the Arms Act the 
accused were ignorant and undefended and though the 
circumstances showed that the exception under Sch. 2 i 


OR. P. CODE (1898), S. 342— Power of Court. 

(7) {a) of the Act might apply in favour of the accused 
the Magistrate omitted to question the accused regarding 
the defensive. 

Held, in revision, that the conviction should be set 
aside. {Doyle, /.) Ali HOSSEIN v. EMPEROR. 

1930 Or. 0. 1177= A. I. R. 1930 Rang. 349. 

Statement cannot supplement prosecution evidence,. 

Per Mukerjt, — If there be no sufficient evidence 
for the conviction or if ftom the vagueness of the pro- 
secution evidence the Court is not prepared to act on it, 
it should not be open to the Court to supplement the 
prosecution evidence by selecting, out of the statement 
of the accused person, passages which might corroborate 
the prosecution evidence and to reject those passages 
which go to exonerate the accused person. {Mukerji 
and King, JJ,) BHOLA NATH v EMPEROR, 

113 I. 0. 213 = 26 A. Ii. J. 1334 = 10 L. R. A. Cr. 1 = 

30 Or. L. J. 101 = 51 All. 313=11 A. I. Cr. R. 49= 

A. I.R. 1929 All. 1. 

— Dicriminating evidence. 

Where an accused was charged under S. 307 and the 
trying Magistrate, in convicting him relied on the fact 
that some abrasions were found on his person, 

Held, that unless an incriminating circumstance is 
proved by the prosecution to exist against an accused 
person he should not be called upon to explain away 
its existence. {Subhedar, A,J,C.) ShaMLAL v, EM- 
PEROR. 120 I. O. 210=31 Cr. L. J. 15= 

13 A. I. Cr. R. 157= 1929 Cr. 0. 673= 
A. I. R. 1929 Nag. 350. 

Court witness. 

Though the Court might in its discretion examine the 
accused in order to explain the circumstances appearing, 
in the evidence of a witness examined by the Court 
after the case is do^d, it is not obligatory on the Court 
to do so and the failure of the Court examine such 
witness does not amount to illegality, 24 Cal. 167 • 
A.I. R. 1924 Mad. 587 and A. I. R. 1925 Bom. l70, Rell 
on and A. I. R. 1928 Bom. 200, Dist. {Patkar and 
Murphy, JJ.) MahaDU v, EmpeROR. 

30 Bom. Ii. R. 1086=29 Cr. L. J. 1057= 
112 1. C. 561= A. I. R. 1928 Bojn, 388. 
^5'. 540, Cr, P, Code, 

Where, after the-defence was closed and arguments 
were heard the Magistrate felt on the records as they 
stood that some points had been left obscure and in 
order to elucidate them it was necessary to recall certain 
witnesses and to examine a new witness, and when this 
evidence had been recorded, he took the precaution of 
asking the accused if he wanted to add anything to his 
previous statement and on his replying in the negative 
he heard further arguments and then proceeded to de- 
cide the case, 

Held, that there was no illegality in the procedure 
adopted nor had the petitioner been prejudiced in any 
way by it. 75 I. C. 541, Rd. on; A. I. R. 1924 Lah. 
104 and A. I. R, 1925 Lah 531, Dist. {Tek Chand, /.) 
Mangat Rai V, Emperor, 110 1, c. 676= 

10 Ii. L. j. 262=29 P. Ii. R. 703= 
10 A. I. Or. R. 519 = 29 Cr. L. J. 740= 
A. I. R. 1928 Lah, 647. 

Madras practice — General questioning is enough. 

Under S. 342 after the close of the prosecution evi- 
dence, the Magistrate need not put specific questions to 
the accused; questioning the‘accused generally on the 
case is sufficient. (A. I. R. 1926 Lah. 447 and A. I R. 
1925 Lah. 361, Not Foil.) {Jackson, J.) RaMASWaMI 
V, King-Emperor. 28 Cr. L. J. 383=100 1.0. 99i = 
26 M. L. W. 33=^ A. I. 1927 Mad. 613. 

— Specific qteesfion$, 

A for^Hial question in general terms is a sufficient com- 
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OB. P. CODE (1898), S. S4:2~-Pover of Court. 


pliance with the mandatory provisions of S. 342, 
although in a particular case it may be open to, and 
advisable for the Court, in the exercise of its discretion, 
to put more specific questions. (Newbould, J. in A.LR. 
1925 Cal, 361, Foil.) ^Findlay, Offg. J.C.) WaSUDEO 
V, King-Emperor. 91 1. 0. 997=27 Or. L. J. 181 = 

A. I. R, 1927 Nag. 71. 

Statement by pleader — Personal attendance excus- 

Personal attendafice for maMing statement under 

S. 342 ts not necessary. 

Where personal attendance of the accused has been 
excused under S, 205, there should be no objection to 
allowing them to leave it to their pleader to make state- 
ments under S. 342, it any, on their behalf and this 
personal attendance should not be insisted upon. 
iMaunz Ba, J.) MAUNG PO NYEIN v. HAKA SiNGH. 

99 I. 0. 1026=4 Rang. 606 = 28 Or. L. J. 226 = 
A. I. R. 1927 Rang, 73. 


■ — . S’. 540, C>. P. Code. 

Section 540 is not controlled by S . 342 and therefore 
where the accused is once examined as required by 
S, 342 and then a witness is examined undei S. 540, 
Cr. P Code., a Court is not bound to examine the 
accused again after recording the statement of that 
witness, (ShadilaU C. /.) Fa2AL KaRIM v. Em- 
PEROR. 26 Or, L. J, 1418 = 89 I. 0. 842= 

A, I. R, 1926 Iiah. 164. 


•“Curing the defect. 


If a Magisi rate fails to examine an accused after the 
witnesses for the prosecution have been examined, and 
before he is called on for his defence, he can set the 
matter right by again questioning the accused and then 
again calling on him to enter on his defence. {Halli- 
fax, A. /. C.) WaSUDEO v. EMPEROR. 

89 I. 0. 897 = 26 Or. L. J. 1426= 
A I.R. 1926 Nag. 433. 


Pffwer to ask sped fir guestums. 

It is incumbent on the Court to ask the accused 
generally whether he wishes to offer an explanation of 
any of the evidence which has been given against him 
and if the Court does so that would be a sufficient com 
pliance with the section. But the section also gives the 
Court power to put specific questions to the accused 
with regard to any of the evidence adduced for the pro- 
secution. But it is left entirely to the discretion of the 
Ma^strates and Judges whether they should, after 
having put the, general question, ask specific questions 
on particular points in the evidence. (^Macleod, C. J 
and Crump, /. ) EMPEROR v. NaRAYAN SAVANNA. 

26 Rom. L. R. 109= 26 Cr. L. J. 1127= 
81 1. C. 951= A. 1. R. 1924 Bom. 334. 


- — - Evidece Act, S.l^-iPinger impressions- -Taking of . 

Section 73 specifically directs that any person present 
in Court may be directed to make a finger impression 
for the purpose of comparing it with any finger impres 
sion allegea to have been his. There is no exception 
made in favour of an accused person. S. 342, Cr. P. 
Code, does not prohibit the taking of the finger impres- 
sion from an accused. (10 Bom. L, T. 32, Overruled.) 
(Young. Offg. C J. ffeald and May Oung, //.) KlNG- 
Emperor V. Nga Tun Hlaing. 83 1. 0. 668= 
1 Bang. 769 = 2,Bur. L JT. 270 = 26 Cr. I*. J. 108 = 
A I.B 1924 Rang. 116 (F.B.). 

.^“..Questions during examination of P. Ws. 

A Court does not commit an illegality if it questions 
an accused person either after the complainant ha« 
been examined or before all the evidence, for the prose- 
cution has been recorded. It may often be vepr 
desirable that an acccu^e<l should be asked certain 
questions at an early stage of the case* and before all the 
prosecution evidence has .been recorded as this may tend 


CB. P. CODE (1898), S. 342— Procedure. 

to avoid the introduction into the case of a mass of 
evidence which is unnecessary. But any questions put 
to an accused by a Court in the course of an inquii^ or 
trial does not dispense with the necessity of examining 
the accused after all the witnesses for the prosecution 
have been examined and he is ''ailed upon for his 
defence. (Raymond and Aston, A. J. Cs.) DiNU v. 
Emperor. 83 I. C. 895 = 26 Cr. L. J. 191= 

16 S. L. B. 201= A. I. B. 1921 Sind 131. 
—S. 342— Privileged occasion. 

Defamatory statement while answering under 

S. 342. 

In a prosecution under S. 499, where the accused’s 
answer, alleged to be defamatory, was relevant to the 
matter in issue and arose out of a question put by the 
Court in a previous criminal proceeding against him, 

kfeld, that the provisions of S. 342 (2) applied and 
that the accused was not at any rate punishable for 
making such statement. 36 Mad. 216 ; A. I. R. 1921 
Cal. 1 (S. B.), Ref. ; A. I. R. 1926 All. 287, Dist, ; 
A. I. R. 1926, Bom. 141 (F. B.), Expl. and Diss. from. 
{Dalai, J.) MURTI PATHaK v. EMPEROR. 

8 L. B. A. Cr. 128 = 8 A. I. Cr. B. 211= 
26 A. L. J. 855=A.I.B. 1927 All. 707. 
- No absolute privilege. 

Relevant statements made by an accused person 
under S. 342, Cr. P. Code, or contained in a written 
statement filed by him with the Court’s permission are 
not absolutely protected from being the subject of a 
prosecution for defamation under S. SOO, I. P. Code, on 
grounds of public policy or exceptions derived from the 
Common Law of England. 48 Cal. 388 (S. B.), Foil. 
(Macleod C. /., Crump and Coyajee, //.) BaI 
SHANPA V. U.MRAO AMIR. 60 BOJU 162 = 

28 Bom. L. R. 1 = 27 Cr. L. J. 423= 
93 X 0. 161= A, X B. 1926 Bom. 141 (F. B.). 
— S. 342 — Procedxire. 

F orm of question* 

In examining the accused under S. 342, Cr. P. Code, 
it Is not proper for the court to seek in any way to 
entrap him with admissions which may fill gaps in the 
prosecution case. But the Court can take with account 
answers given to legitimate questions. {Courtney-Ter- 
roll, C. /. and Rowland, /.) KaLU MANJHI v. 
Emperor. 9 Pat. 604=fl930 Cr. C. 926 = 

11 Pat. L. T. 70?= A. X B. 1930 Pat. 498. 
Practice in the Punjab. 

Prosecution witnesses examined in detail before 
charge — No fresh witnesses taken — Accused need not 
nece.ssarily be asked explanation after further cross- 
examination. (Ca.se • law Disc.) (Addison, Jf) 
Emperor®. Nadir. 116 XC 465= 

80 Or. L. J. 626=13 A. I. Cr, B. 37= 
A.XB. 1929 Xalx. 371. 

—“““Form of question* 

The proper method of applying S. 342 is to bring to 
the attention of the accused specific .matters which ^ 
appear in the evidence against them, and merely ques- " 
tioningthem generally as to whether tjiey have anything 
to add to what was said before the Committing Magis- 
trate is not a satisfactory method of applying S. 342, 
(Greaves and Panton, //.) ShaMLAL SinOH v. EM- 
PEROR. 86 X 0. 716 = 26 Or. X X 572= 

A. I. R. 1926 Cal. 980. 

■ ^ D etailed examination not necessary. 

What must be the nature of the qu^tjons put by the 
Court depends upon the circum.stanc^ of each case : 
but it would be a sufficient compliance with the provi- 
rion of the Code if the Court gives to the accused an 
opportunity by questioning him ^neially on the case to 
exj^ain the circumstances ap^anng in the case 
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OR. P. CODE (1898), S. 342— Procedure. 

him. It is neither necessary nor desirable to examine 
the accused in great detail or to force him to disclose 
his defence. (A.I.R. 1925 Pat. 342 ; A.l.R, 1925 Pat. 
389, 29 Cal. W. N. 231, Ref.) {^Jwala Prasaa, J.') 
MAHOMMAD NaSIKUDDIN V, EMPJiKOR. 

87 I. 0, 106-6 P. Ii. T. 588-4 Pat 469 = 

26 Or. Ii. J. 954= A. I.E. 1926 Pat. 713. 

, •^ ^ sneral question ts enough. 

Where after the prosecution evidence was over the 
Court asked the accused “ Have you any statement to 
make ” ; and the accused replied in the negative, 

Held., in the circumstances of the case, the provisions 
of the section were complied with. {Poster, /.) 
Banamali Kumar v. Emperor. 86 1. 0. 58= 

26 Or. L. J. 682 = 3 Pat. L. R. Or. 25 = 

6 P. L. T. 39= A. I. R. 1926 Pat. 389. 

■ ’“ "" '^ R efusal to answer. 

Though It is the duty of the Magistrate to question 
the accused generally on the case after the close of the 
prosecution yet when the accused refuses to answer a 
question, the Mgistrate is not bound to go on asking 
questions especially where a written statement is put in 
at the time, meeting the points of the prosecution. 
{Adami and Bucknill, //.) BHAGWAT SinGH v, 
Em PEROR. 86 I. 0. 996 = 4 Pat. 231 = 

6 P. L. T. 73=26 Or. L. J. 932= 
A. I. R. 1925 Pat. 378, 

Specific question. 

Under S. 342 in order to enable the accused to 
know what aie the circumstances appearing in the 
evidence against him and what the Court considers to 
be such circumstances, it is necessary for the Court 
to put those circumstances directly to the accused and 
to ask him to explain those circumstances if he can. 
The object of S. 342, Cr. P. Code, is to enable the 
accused to know what in the opinion of the Court are 
the circumstances which from the evidence appear to be 
against him. To merely question the accused after the 
cross examination of the pro'^ecution witnesses whether 
they had anything to say then, is not a suffirient compli- 
ance with the provisions of the law. (A.I.R. 1924 Pat. 
791, Foil.) {JCulwziit Sahay, /.) DURGA RaM v. Em- 
PEROR. ■ 86 I. 0. 156= 6 P. L, T. 33 = 

26 Cr. L, J. 716 -A. I. R. 1925 Pat. 342. 
— ■ — Accused must be examined even after cross- 
examination or re-examination of prosecution witnesses 
after framing of charge or after fresh evidence of the 
prosecution evidence after charge. (Case-law referred 
to.) {Rupchand Bilaram, A, /. Cf) THANGLI v. 
Emperor. 81 1. 0. 160= 19 S. L. R. 104= 

25 Or. L. J. 662= A. I. R. 1925 Sind 127. 

— •' •Re-calling of prosecution witnesses. 

Section 342 does not make it legally incumbent on 
the Magistrate to further question the accused with 
re-ference to the evidence elicited from the prosecution 
witnesses, after the framing of the charge, when they 
are re-called by the Magistrate under S. 256, Cr. P. 
Code. It may be highly desirable that he should so 
question the accused, if the evidence contains a new 
' ihatter of importance. {Ayling and Odgers, //.) 
ThaCHROTH HYDROSS. In re, 75 I. 0. 695 = 

ISM. I, W. 113 = 1923 M.W N.860 = 
25 Cr, Ii. j. 7=A. I, R. 1923 Mad. 694 = 
46M,Ii. J.279. 

*—8. 342 — Scope* 

Examination of the accused under S. 342 is 

imperative and the section applies both to warrant as 
well as summon? cases. A. I. R. 1924 Mad. iS (F. B.) 
Uist.j A. I. K. 1925 Nag. 44 (F.B.l Ref. {Findlay 
Of/ g- /. c,) BhaGWaN Z/. EMpei^OR. 9 H. li. J. 43 = 


OR. P. CODE (1898), S. 342— Summons case. 

22 N. Ii. R. 65= 27 Or. L. J. 632 = 94 1. C. 4o8 = 

A. I. R. 1926 Nag. SOO. 

Summary trials. 

The words “if any” in S. 263 do not limit the obliga- 
tion imposed on Courts by S. 342, or render it inappli- 
cable to summaiy trials ; they merely have reference to 
those cases in which owing to the admission and plea of 
the accused, or owing to the weakness of the evidence 
called in support of the prosecution, the accused can 
either be convicted on his own plea, without the taking 
of evidence or acquitted on the evidence without the 
examination referred to in S. 342. {Kennedy^ J, C. 
Aston and DeSouza, A. J. Cs.) EmPEROR v. NABU. 

90 I. 0. 434 = 20 S. L. R. 34 = 

26 Cr. L. J. 1554= A. I. R. 1926 Sind 1 (F. B.), 

Person who is not an ^cl used. 

Section 342 of the Cr. P. Code cannot be invoked in 
aid of a person who not being an accused person goes 
to a Court and makes a false charge against other 
persons. That section only protects an accused person 
from punishment for giving false answers to the Court. 
{Pullan, A. J. C.) MaKHDUNT v. EmpeROR. 

82 I. C. 58 = 25 Cr.L. J. 1194= 
AIR. 1925 Ondh 227. 

■■ S ecurity proceedings. 

S.342 is not mandatory and is inapplicable to inquiries 
under S. 110, Cr. P. Code. The omission to call upon 
the person to enter upon his defence at the close 
of the prosecution case is an irregularity curable by 
S. 537 when he has not been prejudiced. (50 Cal. 223, 
Not Foil.) (C. C. Ghose and Cuming, JJ.) BinODE 
Behari Nath v. Emperor. 81 1. C 909 = 

60 Cal. 985=26 Cr. L. J. 1086= 
A. I. R. 1924 Cal. 392. 

— S. 342— Sessions Court. 

—The Sessions Judge, in cases tried by Jury must 
carefully examine the accused in his own Court. 
{Dalai, J. C:) EMPEROR v. MaHAMMAD ShaFI. 

26 Cr. Ii. j. 1676 = 90 1. C. 536 = 
A. I. R. 1926 Oudh 57, 

Committing Court. 

It is not obligatory on the Committing Court to 
examine the accused after the evidence of all the 
prosecution witnesses has been recorded. In a case 
exclusively triable by the Sessions Court it is that 
Court that tries the accused and calls upon him for his 
defence and the Sessions Court should strictly conform 
to the provisions of S. 342. Where this is done, the 
failure of the Committing Court to examine accused 
under S. 342 is immaterial. It is highly desirable that 
Committing Magistrate should adhere to the provisions 
of S. 342 and examine the accused after the prosecution 
case has been concluded. {Raymond and Astm, A J, 
Cs.) DiNu V. Emperor. 83 1. C. 896= 

26 Or Ii. j. 191 = 16 S. I..-R 201 = 
A. I. R. 1921 Sind 131. 

— S. 342 — Summons case. 

—Section 342 applies to summons cases, (case-law 
discussed). {Rankin, C. J. and Duval j) BeCHU 
LAL V. Injured Lady. 64 Cal. 286 = 

46 Or. Ii. j. 8= 100 I. 0. 377= 28 Cr. L. J. 297 = 
7 A. 1. Or, R. 421= A. I. R. 1927 Oal. 260. 
— S, 342 is not applicable to summons cases and 
where the accused files a written statement after the 
close of the case for the prosecution and before entering 
on his defence, it is not essential for the Magistrate to 
question him generally on the case*. {Zafar Ali. J.) 
Kale KhaN v. King-Emperor. 101 1. 0, 608= 
9 Ii. Ii. j. 109 = 28 P. L. R. 228= 
28 Or. L. 1. 480 =a A. I. Cr. R. 107 = 
A.I.R*1927La3i,268. 
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CR. F. CODE (1898), S. 342— Summons case. 

Dispensing of examtnztion, 

S. 342 is applicable to summons cases as well as to 
warrant cases. It may be that in a summons case the 
examination of the accused may be dispensed with under 
the first clause of S. 245 if the Magistrate after hearing 
the evidence finds that there is nothing to answer. 
(Daniels, /.) KHaCHHO MaL v, EMPEROR. 

27 Or. L. J. 405 = 7 L. R. A. Or. 76 = 93 I. C. 69 = 
A. I. R. 1926 AU. 358. 

S. 342 is applicable to a summons case as well 

as to a warrant case. A. I. R. 1923 Cal. 164 and 
A. I. R. 1925 Cal. 480. Foil. {Shadt Laf C. /.) 
DEMELLO V, MRS. DEMELLO. 27 Cr. L. J. 1000= 
96 I. C. 856= A. I. E. 1926 Lah. 667. 

— Provisions mandatory. 

S. 342 applies even in summons cases. The initial 
statement of the accused in such cases under S. 242 
when he is called upon to show cause under S. 243 be- 
fore evidence is led does not dispense with the necessity 
for the examination by the Court and the statement by 
the accused under S. 342 at the close of the evidence for 
the prosecution, in explanation of the circumstances 
appearing m the evidence against him. The omission is 
a violation of express procedure ensuring an essential 
right of the accused person and is not an irregularity 
curable under S. 537. A. I. R. 1922 Bom. 290 and 5 
P. L. J. 430, Foil. (Kennedy, J. 6*. and Madgavkar, 
A./.C.) Emperor v. Pario. 19 S. L. R. 121= 
27 Cr, L. J. 1290 = 98 I. 0. 186 = 
A. 1. R. 1926 Sind 281. 
— — The provisions of S. 342 as to the accused’s exa- 

mination are mandatory and apply to summons cases. 
(Case-law discussed). (Kennedy, J. Aston and De 
Souza, A.j.Cs.) Emperor v. nabu. 

20 S. L. R. 34= 26 Or. L. JT. 1654 = 90 I. 0. 434= 
A. I. R, 1926 Sind 1 (F.B.). 

Re-triaU 

Where the accused in a summons case was prejudiced 
by the failure of the Magistrate to examine him at the 
close of the prosecution case the trial was set aside and 
a fresh trial ordered. (Dalai, J. c’.) EMPEROR v. 
Sheopal. 85 I. C. 943 = 26 Or. L. J. 655= 

A. I. R. 1925 Oudh 491. 

— Rule inapplicable. 

S. 342 has no application to summons cases although 
in summons cases where no objection to a Magistrate 
questioning the accused generally for the purpose of en- 
abling him to explain the circumstances appearing in the 
evidence against him and in complicated cases especially 
where the accused is not represented by Counsel, it is a 
desirable course notwithstanding that it is not obligatory. 
Recent cases of the other High Courts reviewed and dis* 
sented from. (Sckwabe, C.J., Oldfield, Ramesam, Deva~ 
doss and Coleridge, //.) PONNtJSWAMI ODAYAR v. 
Ramasami ThathaN. 74 1.O. 945 =46 Mad. 758= 
18 M. L W. 478 = 1923 M. W. N. 619 = 
24 Cr. li. J. 833= A. I. R. 1924 Mad. 16= 
46 M. Ii. J. 224(F.B.)* 
— S. 342 — Time of ezamination. 

—Provided the accused is examined after the evid- 
ence for prosecution is completely closed to enable him 
to explain the circumstance appearing in evidence against 
him, it makes no difference whether the examination 
takes place before or after the framing of the charge. 
(Mirza and Broomfield, //.) ViSHRAM NARAYAN 

Devli Emperor. 124 1 , c. 8 io = 

32 Bom. Ii. R. 696=31 Cr. L. 743= 
1930 Or. 0. 693= A. I. R. 1930 Bom. 241. 

— ■ ‘Accused mtering upon defence. 

The word “ examination ” in S. 342 includes cross- 
examination and re-exainihation and *‘examined**^ means 


CR. F. CODE (1898), S. 342 — Time of examiiia> 
tion. 

completely examined. When the accused enters upon 
his defence the stage at which he must be examined un- 
der S. 342 passes. After the prosecution has closed its 
case by examining its witness in chief and submitting 
them to cross-examination and re-examination, the 
accused cannot re-open the prosecution case by applying 
for an indulgence from the Court for further cross-exa- 
mination and then claim the right that he should be 
examined over again. A. I. R. 1923 Cal. 196 and A. 
I. R. 1923 Cal. 927. Ref. (Sukrawardy and Graham, 
//.) OBEDAR Rahman v. Emperor. 

122 I. C. 291 = 1930 Cr. C. 219 = 56 Cal. 1167 = 
31 Cr. L.J. 406= A. I. R. 1930 Cal. 219. 

The stage for calling upon the accused to explain 

the circumstances appearing in the evidence against him 
under the latter part of S. 342 is reached when after the 
charge is framed the accused either declines to cross- 
examine the prosecution witnesses or wEen be expresses 
a wish to cross-examine and the cross-examination and 
re-examination is finished and the evidence of the re- 
maining witnesses for the prosecution has been taken. 
Omission to question the accused to explain the circum- 
stances under the latter part of S. 342 is not an irregu- 
I larity which can be condoned under S. 537 but is an 
illegality which vitiates the trial. [A. I. R. 1928 Bom. 
140; A. I. R. 1926 Bom. 57, Rel. on ; A. I. R. 1923 
Mad. 609, (F. B.), not Foil.] Where the accused was 
questioned prior to framing of the charge and after 
charge, the case was posted for further cross-examination 
of prosecution witnesses and on that day the accused 
declined to do so but merely put in a list of defence wit- 
nesses, 

Held, that the latter part of S. 342 was not complied 
with and it vitiated the trial. (Patkar and Wild, JJ») 
Emperor v, Venu Gopal. 122 1. 0, 424= 

31 Cr. Is. J. 402=31 Bom. L. R. 1134= 
1929 Or. C. 669= A. I. R, 1929 Bom. 447. 

* The accused should be examined just before he 

enters on to his defence and any irregularity in omitting 
to examine him at proper time will come within the 
purview of S. 537 and will call for interference, if it has 
occasioned a failure of justice. A. 1. R. 1923 Mad. 609 
(F. B.), Rel. on. (Ashworth. /.) SUDAMAN v. EM- 
PEROR. 49 All. 661 = 26 A. L. X 379 = 

8 11 R.A. Or. 61=28 Cr.I. J. 399 = 7 A.IOr R. 343= 
100 1. 0. 1066 = A, I. R. 1927 All. 476. 

S. 537, Cr. P. Code. 

Cuming, J. (Obiter.)- An omission to examine the 
accused at the stage indicated by the section is an irregu- 
larity curable under S. 537. (Cuming and Gregory, 
jr.) Tamej Khan v. Rajjabali Mir. 

31 0. W. K- 337= 28 Or. L. 347 = 100 1. 0, 827 = 
7 A. I. Cr. R. 653 = 46 0. 1«. X 691= 
A. I. R. 1927 Cal. 330. 
S. 342 is mandatory, and a breach of its provi- 
sions cannot be condoned and the accused should be 
examined after the prosecution witnesses have been cross- 
examined and re-examined and not before that stage. 
A. I. R. 1923 Cal. 470; A. I. R, 1924 Pat. 376; 
A.I. R. 1923 Cal. 727 and A. I. R, 1925 Bom. l70, Rel. 
on. (Tyabfi, A, /. C.) MOTAN KhaN v. EMPEROR, 
21 S. L. R. 831= 28 Or. L, J. 417 =101 1. C. 449 = 
A. I R. 1927 Sind 175. 

— ^ The Code intends that the accused shall be given 

an opportunity of explaining any circumstancesappear- 
ing in the evidence against him That must mean the 
whole of the evidence against him and any examination 
under S. 342 before that evM^ce is closed cannot possi- 
bly fulfil the conditions of the section. The stage in the 
trial prescribed by S. 342, When accnsed has to be qsces^ 
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CB. P. CODE (1898), S. 342— Time of examitia- 
tion. 

tioned generally on the case for the prosecution, is after 
the prosecution evidence is complete and before he is 
call^ upon to enter on his defence. {^Macleod^ C. J. 
and Crump, /.) EmPEROR v. NaTHU KaSTURCHAND 
Marwadi. 50 Bom. 42 == 27 Bom. L. B. 105 = 

26 Or, L-L 690 = 86 L 0. 66=A.I.B. 1925 Bom. 170. 
——The examination of the accused must take place at 
the close of the prosecution case and before the accused 
have entered on their defence, and it is no compliance 
with the section if the examination takes place at a 
later stage, ifireaves and Duval, //.) SURENDRA 
LaL Shaha V. ISaMADDI 84 I. 0. 325 = 

51 Cal. 933=26 Or. L. J. 261= 
A. X. B. 1925 Oal. 480. 

— -I. ^Examination before prosecution evidence. 

Where the accused is examined by the Court before 

any evidence for the prosecution has been taken, his 
examination cannot be said to be under S. 342. {Scott- 
Smith and Fforde, //,) BaHAWALA ». CROWN. 

38 I. 0. 854=6 Lah. 183 = 26 P. L. B. 331= 
26 Or. L. X 1238= A. I. B. 1925 Lah. 432. 
—Accused should be examined after cross-examina- 
tion of prosecution witnesses, even where the cross- 
examination is adjourned at the request of accused. 
(^Bucknill, /.) BaLDEO DUBEY v. KiNG-EmPEROR. 

72 I. 0. 891=1 Pat. L. B. Or. 29— 
24 Or. L. J. 475 = A. I. B. 1924 Pat. 376. 
—The provisions of S. 342 as to the stage at which 
the examination of the accused person should take 
place imperative and non-compliance with them is an 
illegality vitiating the entire proceedings. {^Moti Sagar, 
/.) Nanak Chand z/. Crown. 81 1. 0. 796 = 
25 Or. L. X 1020* A. I. B. 1924 Lah. 734. 
— S. 342— Written statement. 

— Quaery — Does a written statement of the accused 

dispense entirely with the operation of S. 342 ? {Mears, 
C, J, and Kendall, /.) EmPEROR v, JHABBAR MAL. 

115 I. 0. 872= 10 A. I. Or. B. 101 = 
26 A. L. J. 196 = 9 L. B. A. Or. 90 = 
SO Or. L. J. 530 = A. I. B. 1928 AU. 222. 

■ ' " ' E ffect of„ 

Where an accused had been examined before the 
charge was framed when he stated that he would file a 
written statement and he did so but he declined to call 
witnesses. 

Held, that the written statement relieved the Magis- 
trate from the necessity of examining him orally in re- 
ference to the matters elicited in cross-examination of 
the prosecution witnesses when the accused was not 
prejudiced thereby. A. I. R. 1929 Pat. 388 and A. I. R. 
1925 Pat. 414, Foil. (Macpkerson, /.) GURDIAL SlNGH 
V, BHOLaNATH HaLWAI. 120 I. 0. 753= 

10 P. Xi. T. 196=31 Or. L. X 171. 

^ P rejudiee^ 

Where the accused were examined after the complete 
story told by the complainant was before the Court and 
they had the opportunity of filing, and did file, a lengthy 
written statement setting out their version of the facts 
and of the causes why the charge had been brought, the 
judgment should not be set aside on the ground of 
irr^larity. (^Daniels, /,) KhaCOMAL v. EmpeROR. 
93 L C. 69=27 Or. L. X 405= 7 L. B. A. Cr. 76= 
A. L B. 1926 All. 358. 
——The immunity conferred by S. 342 (2) does not 
extend to a written statement by accused. (^Daniels, /.) 
Mx. Champa Devi v, Pirbhu Lal. 92 I. 0. 429= 
24 A. L. X 329=27 Cx, L. X 253= 
7 L. B. A. Or. 64= A. I. B. 1926 AH. 287. 
p , . ' Accused putting in written statement on ques- 

tioning by Magistrate — Omissiott to orally examine * is 


CB. P. CODE (1898), S. 342— hliscellaaeous. 

not illegality. (^Fawcett and Madgavkar, jjf) EM- 
PEROR V, Harjivan Valji. 98 1. 0. 407= 

50 Bom. 174= 28 Bom. L. B. 115= 

27 Cr. L, X 1335* A. I. B. 1926 Bom. 231. 

Substitute for oral statement, 

S. 256 of the Code directs the Court to accept a 
written statement and it is intended that the Court 
should read it ; and if an accused states that be will file 
a written statement, the writing is to be accepted in 
lieu of his oral statement. 

Where after the examination-in-chief of the Prosecu- 
tion witnesses, the accused was examined and afterwards 
the prosecution witnesses were cross-examined and re- 
examined and the accused was asked as to whether he 
had anything to say, and the accused also filed a written 
statement, 

Held, that the fact that the accused was asked 
whether he had anything more to say, after the cross- 
examination and re-examination of the prosecution wit- 
nesses made it unnecessary to apply the principle of 
Mitrajit Singh v. Emperor, (1921) 2 P. L. T. 520. 

Held, further that even if the Magistrate had not 
taken the precaution to examine the accused orally as 
said above the written statement filed by the accused 
after the cross-examination of the prosecution witnesses 
would have relieved the Magistrate from the necessity 
of examining him orally in reference to the matters 
elicited in the cross-examination, and re examination of 
the prosecution witnesses. {^Mullick and Bucknill, jjf) 
Saiyid mohiuddin V, Emperor. 86 1. 0. 459= 

4 Pat. 488 = 6 P. L. T. 154= 

3 Pat. L. E. Or. 110 = 26 Cr. L. J. 811= 
1925 P. H. 0. C. 112= A. I. B. 1925 Pat. 414. 
— S. 342— Miscellaneous. 

Cannot fill up gap in prosecution evidence. 

The Crown has to rely on the prosecution story and 
the evidence called in support of it. It cannot fill up a 
gap in the evidence for the prosecution by a statement 
made by the accused in his examination under S. 342, 
and a fortiori it cannot for such purpose rely on an ad- 
mission in the statement of the accused divorced from 
its context. 26 Cal. 49 and 27 Mad. 238, Rel. on. 
(^Percival, J, C, and Aston, A, J, C,') SaLEH v, EM- 
PEROR. 120 I 0. 95 =30 Cr. L. J. 1135= 

1929 Cr. 0. 683=24 S. L. B. 10 = 
A. I. B. 1929 Sind 255. 
Practice — Allahabad High Court — False affi- 
davit by accused* 

According to the practice approved by the Allahabad 
High Court, an accused person can legally- tender his 
own affidavit in support of an application for transfer, 
whether the affidavit is tendered ,and the application 
made in a subordinate Court or in the High Court, and 
he can be prosecuted in regard to any false statement 
made in the affidavit. (,Boys, /.) Bad DU KhaN v. 
Emperor. 108 1, 0. 124= 29 Cr. L. X 336= 

9 A. I. Or.B. 91=9 L B. A. Cr. 3= 
A. L B. 1928 All. 182. 

'‘Incomplete challan put by police — Confession 

under retraction, 

A was charged of murder. Before police investigation 
had been concluded, an incomplete challan was placed 
before the committing Magistrate who, after recording 
the evidence of some witnesses, examined the prisoner 
under S. 342, wherein A admitted his participation in 
assault. But when he was again examined be denied 
having committed the murder and attributed his pre- 
vious statement to a promise of pardon by the police 
I and also to the ili4reatment by the investigation officer. 
[ It was found that the incomplete chall^ w^, produced 
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OB. P. CODE (1898), S. 342—MisceUaBeous 

with the object of avoiding mandatory provisions of 
S. 164. 

Held^ that an attempt by the police to get over the 
mandatory provisions of S. 164 must be deprecated and 
such a confession must be excluded from consideration 
i^Shadt Lal^ C. J* atid Coldstream, /.) SULLAH ». 
Emperor. 110 1. 0. 329=2 . p.l B. 388 

10 L. L. J. 311 ==10 A.I.Cr. B. 608= 
29 Or. L. J. 697= A. I. B. 1928 Lah. 724. 

- E vidence taken after statement. 

Evidence recorded after examination of accused 
without further explanation from him cannot be taken 
into account. {Dalip Singh, /,) MaNGTA 
Emperor. 29 Or. L. J. 11= 106 1. 0. 347 = 

A. I. B. 1927 Lab. 916. 

^^Princi pl-e. 

It is repugnant to all principles of criminal law as 
administered in India to compel a person to give evi 
dence in the very matter in which he is accused or is 
liable to be accused, and then to base the charge on 
such evidence, and at the trial of the accused to use 
such evidence given on oath as a statement tending to 
prove the guilt of the accused. {Taraporewala Jf) 
Emperor v, Kazi Da wood. 50 Bom. 56 = 

28 Bom. L. B. 79 = 27 Or. L.J. 433 = 93 I. C. 226 = 
A. I. B. 1926 Bom. 144 

'-Use of statement. 

The accused’s statement under S. 342 can, and in 
cases of circumstantial evidence must, be taken into 
consideration. {Fawcett and Madgavkar, //.) EM- 
PEROR V, ABDUL. 49 Bom. 878 = 

27 Bom. L. B. 1373= 27 Or.B.J. 114=91 1. 0. 690 = 
A, I. B. 1926 Bom. 71, 

■ « W arrant case. 

In a warrant case it is imperative on the Magistrate 
to draw up a formal charge against the accused in man- 
ner Indicated in S. 254 and to comply strictly with the 
provisions of S. 342. (C. C. Gkose and Duval, JJf) 
Mahomed Rafique v. Emperor. 

43 C.L. J. 100 =27 Or. L.J. 406 = 93 I. C. 70 = 
A. I. B. 1926 Cal. 537. 

Suspicious circumstances — Esipla?tatiofi of. 

Per Mooker/ee, /.—Though the proof of the case 
against the prisoner must depend for its support, not 


upon the absence of explanation on the part of the pri- 
soner, but upon the positive affirmative evidence of his 
guilt given by the Crown, yet if he i* involved by such 
evidence in a state of considerable suspicion, he is call- 
ed upon, for his own sake and for his own safety, to 
state and elucidate the circumstances, whatever they 
may be which might reconcile such suspicious appear 
ances with perfect innocence. {Mooker/ee, Richardson, 
€,C, Ghosh, Cuming and Page, //.) EMPEROR v 

Barendra Kumar Ghose. 81 1, c. 353= 

^ ^ 28 O. W. N 170 = 38 C.L. J. 411 = 

25 Or.L.J. 817= A. 1. B. 1924 Oal. 267 (P.B.). 
— — — Need not speak truth. 

An accused person is not bound to speak the truth 
and he cannot be pinned down to any statement that he 
may have made. {Broadway and Campbell, ffl) 
Kakar Singh v. The Crown. ^ oo j 

81 1. 0. 717 = 6 L.L.J. 675 = 25 Cr.L.J. 1006= 
A. I. B. 1924 Lah. 733. 

— S. 343 — Amnesty. 

‘The local Government which has the power to 
mstitute and refrain from prosecuting offenders can give 
an assurance of amnesty to a witness even before he 
makes a statement. Such assurance does not affect the 
competency though it may a^ect the credibility ot the 
witn^. There is nothing in S. 343, Cr. P. C., against 
It- {Pmdeaux, A, J. C.) Anant WaSUdeo C^aN- 


OB. P- CODE (1898), S. 344 — Discretion. 
dekar V. Emperor. 89 I. 0. 1035= 8 N.L.J. 138= 

c 0.0 ^ 1467= A. I. B 1925 Nag. 313, 

—S. 343— Scope. 

“———It is not the duty of the accused person to pro- 
duce his absconding co-accused persons before the Court 
and a Court of justice is not justified in exercising any 
pr^sure upon an accused person before it with the 
obj^t of coercing him to produce persons who are 
fugitives from justice. {Agha Haidar, /.) FAKIR 

Mahammad V. Emperor. 

1930 Or. C. 1049 = A. I, B. 1930 Lah. 963. 
— S. 344 — Advancement of hearing. 

— Notice to accused. 

When a case is fixed for a future date, it can be 
heard at an earlier date, provided due notice is given to 
the accused or his pleader. The intention of the Code is 
that a criminal trial should proceed forthwith and 
should be continued from day to day until its termina- 
tion. The changing of the date is not even a technical 
inegularity and the procedure is not illegal or irregular. 
^Staples, A./.C,) ROUTMAL v, SaMPaT. 

11 N.L.J. 260 = 29 Cr.L.J. 1092=112 I. 0. 676= 
11 A,r.Or.B. 368 = A.I.B, 1929 Nag. 42. 
— S. 344— Costs. 

Adjourfiment, 

A Magistrate is not justified in ordering costs of ad- 
journment to be paid by complainant for failure to pro- 
duce evidence when one of the accused is not prebcnt on 
the date and an adjournment is necessary in order to 
procure the attendance of the absent accused. {Shadi 
Lai, C.j.) Bisha bar V. Ram Chand. 

27 Or.L.J. 572 = 94 LO. 140= A. I. E. 1926 Lah. 407. 
After the framing of a charge in a non-com- 


poundable warrant case the position of the complainant 
is reduced to that of a witness, and he cannot be ordered 
to pay the costs of an adjournment occasioned by his 
failure to attend on any particular date of hearing. 
{Zafar AH, /.) NaBI BaKSH v, EMPEROR. 

76 1. O. 23 = 26 Or. L.J. 87= A.IJEt. 1924 Lah. 627. 
— S. 344— Court hours. 

Court has no right to take up a case after pres- 
cribed Court time without parties’ consent. Where a 
party was asked to cross-examine a witness at 6-30 
P.M. when he asked for adjournment on the ground 


that his pleader was not then available. 

Held, that he was within his right to have the case 
adjourned. {Jwala Prasad, /.) GuLaI JaH v EmPE- 
ROR. 9 P.L.T. 344=29 Cr.L.J. 299=1071. C. 827 = 
10 A. I. Or. B. 23 = A. L B. 1928 Pat. 277. 
— S 344— Discretion. 

— Magistrate should refrain from granting adjoumr 
ments save in cases where they are clearly necessitated 
for the purpose of justice, {CouHney^Terrell, C.J, m4' 
James, J,) NARAYAN MaHARANA v, EMPEROR. 

126 1. 0. 134=11 Pat. L. T. 772= 31 Or. L, J. 789 = 
1930 Or. 0. 609 =9 Pat. 113 = 
A. I. B. 1930 Pat. 241. 

^It is the policy of the law that a Court should 

proceed to enquire into and try the case. as soon as it 
takes cognizance of a complaint, but it is not prevented 
by any provision of the law from postponing the enquiry 
or trial if in its opinion there are sufficient and reason 
able grounds for so doing. {Kulwant Sahay, J.) RAM 
Saran Singh v. Nikhad Narain, 88 1. 0. 603= 
3 Pat. L. B. Or. 134^ 6 P. L. T. 477= 
26 Or. L. J, 1179 = A. I, B. 1926 Pat. 619. 

— Real question under Section is as to reasonable 

cai^e for postponement— High Court will not interfere 
where discretion ]t)e«!;i jr^daciaUy exeitdsed. (ATm/- 
want Sahay, /.) RaM SaRAN SlNGH V, KIKHAD 

Narain- 88 I, O, Bat. fc. B. 134f? 
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OE.P. CODE. (1898), S. 344— rreqTient adjourn- 
ments. 

6 P. L. T. 477 = 36 Or. L. J. 1179= 
A. I. E. 1925 Pat. 619. 
-S. 344— Frectuent adjournments. 

■ I t is not at the sweet will of the prosecution to 

go on with a case or get it adjourned, and the Court 
ought not to do anything which will encourage a con- 
trary idea. i^Newbould and Mukerji^ //.) RASH 
BEHARY KARURY CORPORATION OF CALCUTTA. 

26 Cr. L. J. 1050 = 87 I. 0. 970= 
A. I. E. 1926 Oal. 102. 

— S. 344— Grounds. 

Where the accused did not ask for fresh process 

after the witness failed tp attend though served ad- 
journment was held to have been rightly refused. 
{Wallace, J.) DERWISH HUSSAIN, In re, 

71 1. 0. 212=17 M. L. W. 18 = 32 M. L. T. 100= 
46 Mad, 253=24 Cr. L. J. 84= 
A. I. E. 1923 Mad. 185 = 44 M. L. J. 84. 
— S. 344— Inherent power. 

Per Graham, J, — The Magistrate has jurisdic- 
tion to postpone his enquiry, even apart from S. 344, 
under inherent jurisdiction. {Suhrawardy and Gra- 
ham, //.) Ram Golamz/. Surat Chandra. 

49 C. L. J. 388 = 121 1. C. 414= 
A.I.E. 1929 041. 281. 
——Magistrate trying a case has inherent jurisdiction 
to adjourn inquiry or trial in a pending case. {Mzrza 
and Patkar, J/,) JAHANGIR PESTONJI WaDIA v. 
FRAMJI RUSTOMJI WaDIA. 112 I. C. 477 = 

30 Bom. L. E. 962 = 29 Cr. Ii, J. 1053= 
11 A. I, Cr. E. 318. 

— S. 344— Petty case. 

—In a petty criminal case both parties should ap- 
pear on the fimt day of hearing ready for the comple- 
tion of the entire trial at a single hearing. {Courtney- 
Terrell , C ./. and James, /.) NARAYAN MaH ARANA 
V, Emperor. ll Pat. L. T. 772=125 1. C. 134= 
31 Cr. L. J. 789=1930 Or. C. 509 = 9 Pat. 113= 
A. I. E. 1930 Pat. 241. 

— S. 344— Procedure. 

No pending case should ever be postponed with- 
out a date being fixed. {Daniels, /.) Keval RaM v. 
Emperor. 7 L. E. A. Or. 101 = 27 Or, L. J. 560= 
93 I. C. 1056 = A. I. E. 1926 AU. 421. 
— S. 344— Process. 

— — Inherent power ^ 

S. 344 is applicable to cases even before the issue of 
process under S. 204 and the Magistrate is entitled 
under S. 344, if there be a reasonable cause for doing 
so, to postpone any enquiry or trial and to postpone the 
issue of process under S. 204 even if the case be a war- 
rant case. {^Kulwant Sahay, y.) Ram SaRAN 
Singh ». Nikhad Narain. 88 1. 0. 603= 

3 Pat.L. E. Cr. 134=6 P. I,. T. 477= 
26 Cr. ll. J. 1179= A. I. E. 1925 Pat. 619. 
— S. 344— Eemaud. 

-r Remaining witnesses — Examination of. 

The fact that the remaining witnesses could give far- 
ther evidence implicating the accused is a reasonable 
cause for a remand, but a reasonable cause for a re- 
mand is not in itself sufficient to satisfy the requirements 
of S. 344. It is within the Court’s discretion to post- 
pone or not to postpone a case, and if it has within its 
discretion refused to postpone the case for the exami- 
nation of the remaining witnesses remand is unneces- 
sary. {Kennedy, /. C. and Aston, A. /. T.) 
ALi Sher». Mir Mahomed. 87 1. C. 110= 

26 Or. L. J 958= A. I. E. 1925 Sind 316 
— S. 3447 -Eevlsioii. 

High Court will not ordinarily interfere, if the 


OE. P. CODE (1898) , S. 345— Ar bitration. . 

Court refusing to Act under S. 344, Cr. P. Code, has 
exercised a judicial discretion, {^Jackson, /.) Rami AH 
V. Natukula Ramiah. 50 Mad. 839= 

26 M. L. W. 113=39 M. L. T. 14= 
1927 M.W.N. 672 = 1041.0. 252= 28 Or.L.J. 812= 
A.I,E, 1927 Mad. 778=63 M. L. J, 265. 
— S. 344— Scope, 

—Powers of postponements or adjournments are 
regulated by S. 344 after a Magistrate takes cognizance 
of a case. {Greaves and Panton, JJ.) BHOLANATH 
Das V. Emperor. 83 1. 0, 628 = 

28 0. W. N. 490 = 26 Cr. L. J. 68 = 
A. I. E. 1924 Oal. 614. 

— S. 344— Stay. 

Pending civil suit. 

An order staying criminal proceedings pending deer 
Sion in civil suit, is in essence only justifiable on spe- 
cial grounds, the general rule being that High Court 
should avoid staying proceedings in lower Courts, parti- 
cularly when the civil suit is instituted after the com- 
mencement of the criminal case with the object of post- 
poning the criminal trials. A.I.R. 1927 Mad. 778 and 
2 Weir 415, Ref. {Maepherson, /.) BHAGaWAT PRA- 
SAD V. Ramakisun Ram Sonar. 125 1. 0. 124= 
31 Or. L. J*. 766=1930 Cr. 0. 723=11 P.Ii.T. 310 = 
A. I. E. 1930 Pat. 361. 

A Court has no power to stay proceeding in its 

own Court ; it may adjourn a case from time to time. 
{Jackson, /.) MURUGAN v, GutHA RamI NaIDU. 

26 M. D. W. 405 = 39 M L. T. 103= 
1927 M. W. N. 694= 9 A. I. Cr. E. 7= 
28 Or. Ii. J 849 = 104 I. O. 626= 
A. I. E. 1927 Mad. 861=63 M. L. J. 466. 
Pestding civil suit. 

Applications for staying of criminal proceedings 
during the pendency of a civil suit are sometimes argued 
as if there were an invariable rule that when the same 
issue is agitated both in the civil and criminal side, the 
civil shall take precedence of the criminal Court. This 
is not so. Each case must be considered on its own 
merits and the only general rule that can be adumbrat- 
ed is that every Court should be left as far as possible 
to dispose of the cases on its file with the utmost 
expedition. 

It must be assumed that in either Court justice will 
be done and whibh Court precedes t¥e other is merely a 
question of convenience. {^Jackson, J.) CHITRALA 
Ramiah v. Natukula Ramiah. 

104 I. 0. 262=50 Mad. 839 = 26 M. L. W. 113= 
89 M. L. T. 14=1927 M. W. N. 672= 
28 Or. L. J. 812= A. I. E. 1927 Mad. 778 = 
63 M. L. J. 265. 
A pplication for stay of criminal proceedings 
pending civil suit cannot be made to the High Court 
unless Magistrate has refused it. {Spencer, /.) Y. 
ANKANNA V. ADRIBHOTLU. 731. 0.528 = 

18 M. L. W. 236=24 Cr. L. J, 640 = 
A. I. E. 1924 Mad. 235. 

— S. 346— Applicabmty. 

——An offence of wrongful restraint is compound- 
able by the person restrained , and it is not necessary 
that a composition should ’ be arrived at after a com - 
plmnt has been filed in Court. 41 Mad. 685. Rel. on 
{Dalai, J.) TORPEY, F. M. v. EMPEROR. ' 

101 1. O. 671=26 A Ii. J. 396 = 8 Ii. B. A. Cr. 49= 
7 A. I. Cr. E. 339 = 28 Or. Ii. J. 496=49 All. 484= 
A, I. E. 1927 AU. 376- 

S. 345— Arbitratioii. 

^ I ' 'm A criminal complaint cannot be referred to arbi- 
ration and therefore, the award following it cannot be 
made a rule of civirCotirt.' {Addison; /.) HALKA v'. 
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SaRDAR. 116 1. 0. 215 = 30 P. L. E. 122= 

11 L. L. J. 89 = A. I. B. 1929 Lah. 894. 

Both parties to a proceeding under S. 427, I. P. 

Code, filed a petition of compromise agreeing to be 
bound by the decision of arbitrators named therein and 
asked for adjournment for settlement of their dispute. 
The arbitrators made an award, which was object^ to 
by the complainant. 

jFleld^ that the agreement to refer the case to arbitra- 
tion was not a final settlement of the dispute which the 
Court was bound to accept as it was not the intention 
of the parties to treat the reference to arbitration as 
taking the case out of the jurisdiction of the criminal 
Court. (^Newbould and B. B. Ghose^ J J.) SRISH 
Chandra Ghose v. abani Nath Hazra. 

90 I. 0. 544= 42 C. L. J. 139 = 26 Or. L. J. 1584= 
A I. B. 1926 Cal. 266. 

. —I/o compostUon, 

Pending a criminal case of defamation the parties 
entered into an agreement referring to certain arbitra- 
tors the decision of all their disputes including the 
criminal case within 15 days. 

Held^ that until the arbitrators decided the dispute, 
the offence cannot be treated as compounded. 21 Cal. 
103, Foil. (^Krisknan, J.) RaMALINGA AiyaR v. 
Varadarajulu Aiyar 90 I. C. 666= 

26 Or. L. J. 1594= 22 M. L. W. 390= 
1925 M W. N, 753-= A. I.B. 1925 Mad. 1211= 

49 M. L. J. 644. 

’ P ower of Court — Compounding offe7ice by award, 

A Criminal case is not a matter between parties as a 
civil case is. A Magistrate is not bound to recognize a 
reference to arbitration and wait for the arbitrators to 
make the award though it will be reasonable to do so. 
If he does not choose to wait, he will not be doing any- 
thing illegal. But if he chooses to wait and then there 
is an award, that award may amount to a compounding 
of the offence in question, and if it is an offence com- 
poundable under S. 345 effect will be given to such 
compounding. But till the actual compounding takes 
place the Magistrate is not bound at all to stay his 
hands but may go on with the trial of the case himself. 
{Krishnan, /.) RaMALINGA A fYAR V, BUDDA VaRa- 
DARAJULU Aiyar. 90 I.C. 666=26 Or. L. J. 1594= 
22 M. I.. W, 390 = 1925 M. W. N. 753= 
A I. B. 1925 Mad. 1211=49 M. L. J. 544. 
— S. 345 — Composition by agent. 

- L egality of, 

A compounded a complaint of grievous hurt filed by 
his wife without obtaining her signature on the applica- 
tion of compromise on the other party’s \B' 5 ) passing 
an unregistered document that 4 shall be allowed to stay 
m a certain house for his lifetime free of rent. A suit 
was brought by H for ejectment of A, alleging that the 
agreement was illegal and was inoperative as it was 
unregistered. Held, that the consideration for the 
agreement was not illegal and the agreement was not 
void merely because of the absence of the signature of 
£s wife. 37 All, 419 and 37 Mad, 385, Dist. (Madgop^ 
kar, /.) Ahmed Hasan v, Hasan Mahomed 
Malek. 112 1. O. 459= 62 Bom. 693= 

30 Bom. Ii. B. 885= A. I. B. 1928 Bom. 306. 

■ Who can compound , 

A complaint was filed by the wife for cheating her 
husband and was compounded by the wife and the 
accused was acquitted ; the husband subsequently filed, 
another complaint against the, same accused for 
cheating. Held, that the composition of, the. previous 
cbmplaint by wife, not having been arrived at with the 
husband, the real person aggrieved, is not a valid com^ 
position which will bar a subsequent prosecution. .21 

Cr. D.— 42 


OB. P. CODE (1898), S 345 — Effect of composition. 

Cal. 103 and 37 Bom. 369, Rel. on. 

Patkar, /. — Any person may set the criminal law in 
motion, but it is only the person specified in S. 345, who 
can compound the offence. {Fawcett and Patkar, JJ.) 
Dajiba Ramaji V, Emperor. 102 I. C. 549 = 

51 Bom. 512 = 29 Bom. L. B. 718 = 28 Cr.L.J. 581 = 
8 A. I. Cr. B. 236 = A. I. B. 1927 Bom. 410. 
Authority of agent. 

Court can acquit accused on the representation of an 
agent, who had filed complaint on another’s behalf, that 
he desired to compound the offence, without enquiring 
into the agent’s authority to compound. {Boys, J,') 
Harbans V, King-Emperor. 83 I. C. 658 = 

22A. Ii.J. 820 = 5 L B. A. Cr. 143= 
26 Cr. L. J. 98 = A. I. B. 1924 All. 778. 
— S. 345 — Compounding by agent. 

If permi ssi bl e 

Court can acquit accused on the representation of an 
agent, who had filed complaint on another’s behalf, that 
he desired to compound the offence without enquiring 
into the agent’s authority to compounds. {Boys. /.) 
Harbans v. Emperor. 83 1, c. 658= 

22AL.J. 820 = 6L.B.A.Cr. 143 = 26 Or. Ii.J. 98 = 
A. I. B. 1924 All. 778. 

— S. 345— Duty of Court. 

Where the offence is compoundable by parties 

without consent of Court, and it is so compounded and a 
deed of composition filed by all parties present in Court 
inasmuch as only verification necessary is whether par- 
ties signed it and understood contents, the Magis*trate 
should not adjourn case for verification but do it with- 
out unnecessary delay acquitting the accused. {Young, /.) 
Jhangtoo Barai V, Emperor. 

62 All. 264 » 127 I. C. 420 = 31 Cr. I*. J. 1215 = 
1930 A. L. J. 281 = 1930 Cr. C. 526= 
A.I.B. 1930 AU. 409. 
— Determination of whether or not offence is com- 
poundable depends on offence directly charged in com- 
plaint and not that which might have been spelled out 
of the complaint. 20 C. W. N. 946, Rel. on. {Misra, 
/,) Saktay Shah v, Mahadin. 

126 1. C. 385 = 1930 Cr. C. 967 (2) = 4 Luck. 669 = 
7 O. W. N. 676= A. 1. B. 1930 Oudb 196. 

Before composition is allowed the Court must be 

satisfied that the composition is legal and valid in law. 
21 Cal. 103, Foil. {Patkar and Baker, J/.) Han- 
MANT SHRINIVAS V. EMPEROR. 

122 I. C. 118=31 Cr. L. J. 363 = 
31 Bom, L. B. 789 = 1929 Or. C. 322= 
A. I. B. 1929 Bom. 376 

— S. 345— Effect. 

-When the case is once brought in the Court and 

the parties have adjusted the matter between themselves 
and the matter is compoundable with the permission of 
the Court, the composition does not mean hashing up 
the matter. {Foss, /.) SinGHESHWaR PRASAD v, 
AU Hasan. 11 Pat. L.T. 492= 124 1. C. 96= 
31 Or. L. J. 607= 1929 Cr. 0. 272= 
A. I. B. 1929 Pat. 612. 

Composition of compoundable offence results in 

an immediate acquittal of the accused. Therefore once a 
composition has been effected, complainant cannot be 
permitted to withdraw from it. {Moti Sogar J ) Ram 
RlCHAPAL V. Mata Din. 26 Cr. L. J. 810 = 

81 1. C. 346=A. I. B. 1925 Lab. 169. 
— S. 345— Effect of composition. 

M agistrate becomes functus officio. 

Where a case is cotnpundable without the permis- 
i,sion of the Court, a Magistrate has no jurisdiction to go 
on with the case after compo^tion but is bound to give 
^ectto the cojmpoation -as soon as thq petition of com* 
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CK. F. CODE (1898), S.345— Effect of composition. 

promise is pat in, {^Addison^ y.) MaHOMED AI>I v, 
Empekor. 112 1. 0. 562= 29 Or. L. J. 1058. 

—S. 345~Iiate stage. 

— Permission of Magistrate* 

A Magistrate is not bound to entertain an application 
for composition, preferred at a late stage of the case 
and subsequently retracted by party thereto and where 
some of the offences for which accused is charged are 
non-compoundable. {Patkar and Baker ^ //.) HaN- 
MANT SHRINIVAS V. EMPEROR. 122 LO. 118 = 
31 Or. L. J. 353= 31 Bom. L. R. 789 = 
1929 Or. 0. 322= A. I. B. 1929 Bom. 375. 
— S. 345— Fermlssion. 

—According to law the Magistrate trying the 

case has to exercise his own discretion as to whether 
a compromise is to be allowed or not in a challan 
case. He is wrong when he refers the case to the District 
Ma^strate. [^Shadi LcU^ C. /.) PartaB SlNGH v. 
Emperor. 127 1. 0. 712 = 1930 Or. 0. 304= 

31 F. L. B. 121 = A.I.B. 1930 Lah. 272. 
Absence of. 

In cases governed by S. 345 (2), Cr. P. Code, the 
permission of the Court before which a prosecution is 
pending is essential before the case can be validly com- 
pounded, and so no effect can be given to a compromise 
as a plea in bar of conviction unless the Court has given 
its sanction. Without the sanction of the Court, the so- 
called compromise arrived at between the parties, 
outside the Court, is of no legal effect and cannot be 
taken cognizance of by any Court dealing with the 
offence. 41 Mad. 685, Rel. on 39 Mad. 946, Dist. {Skadi 
ZAd,C\ /.and Agha Haidar., /.) NAURANG Rai 
Kedar Nath. 9 Lah. 400 = 29 Or. L. J. 585= 
1091.0. 601=29 F.L.E. 510 = 
10 A. I. Or. B. 302= A. I. B. 1928 Lah. 232. 

- Nature of the complaint not the result. 

The procedure under which a case is tried is govern- 
ed by the nature of the offence complained of and not 
by the ultimate result. The same analogy applies to a 
case of compounding. The question of a case being 
compoundable or not must be decided with reference to 
the state of facts existing at the date of the application 
to compound. It is not possible for a Court to see what 
the ultimate result of the case will be. Where at the 
stage at which the application to compound was pre- 
sented, the case was going on as a case under S. 325, 1. 
P. C., which is not compoundable without the leave of 
the Court. 

Held, that the application for compromise without 
Court’s leave was properly rejected. 3 C. W. N. 322, 
Dist.) Baker ^ J. 6*.) MT. Ravi v. MT. JaiwaNTI. 

89 I. 0. 900= 26 Or. L. J. 1428 = 
A. I. B. 1925 Nag. 395. 

When given. 

Where^the trial Court declined to grant permission of 
a compromise in a case under S. 417, 1, P. C., on the 
ground that the offence related to Public trust property 
but it was found that matter would not be suitably dealt 
with in a criminal case and the compromise was sought 
at an early stage, the High Court allowed the case to 
be compounded. {Macpherson. /.) NEHAL AHMAD 
Khan v. Emperor. 89 1. 0. 386= 

3 Fat. L. B. Or. 75=26 Or, L. J. 1346 = 
A,I.B. 1926 Fat. 583. 

— S. 346— Bevision. 

Discretion. 

Where a Magistrate refuses to allow composition, and 
the offence is compoundable with leave of the Court 
and the Court does not rightly exercise the discretion, 
High Court can intervene in revision and allow composi- 
tion. CBoss,/.) SlNGHBSHWAR PRASAD v. Ahl HASAN 


OB. F. OODE (1898), S. 346— Several offences- 

11 Fat. L. r. 492=^124 1. 0. 95=31 Or. L. J.607= 
1929 Or. 0. 272= A. I. B. 1929 Fat. 612. 

— •“Interference in. 

^ Under the new Code, S 345, sub-clause 5- A, a High 
Court acting in the exercise of its powers of revision 
under S. 439, may allow any person to compound any 
offence which he is competent to compound under this 
section and under Sch. 2, Chapter V, an offence under 
S. 420, Penal Code, is made compoundable by the new 
Code. (^Sulaiman, J.) BRIJ BeHari v. EMPEROR. 

811. 0.717=46 All. 91 = 21 A.L.J 838 = 
6 L. B. A. Or. 8 = 26 Or. L.J. 1005= 
A. I. B. 1924 All. 209. 

The High Court may allow an offence under S, 

498 Penal Code to be compounded in revision 17 O. 
C. 92, Foil. ilCanhaiya Lai J. C.) ChHOTAI SinGH v. 
Emperor. 73 1. 0. 334 = 24 Or. L. J. 590= 

A. I. B. 1924 Oudh 260, 
— S. 346— Bight to compound. 

— ■ -Where the offence charged is non-corapoundable 

the settlement must be deemed to be invalid, but where 
the offence charged is compoundable the settlement can- 
not be deemed to be invalid because the Legislature itself 
allows a settlement of such case and it cannot, therefore, 
be said that the object of such an agreement is opposed 
to public policy. (Misra, J.) SakTAY ShaH v, 
MaHadin. 125 I. 0. 385 = 1930 Or. 0. 957= 

4 Luck. 669=7 O.W.N. 576= 
A. I. B. 1930 Oudh 196. 
— S. 345— Several accused. 

——The compounding of an offence with one or more 
of several accused persons has not the effect of acquittal 
in respect of the remaining accused between whom and 
the complainant no composition has been arrived at. 
{Shadi Lai, C. J.) EMPEROR v. MOHNA. 

7 Lah. 344 = 27 Or. L. J*. 676 = 27 F. L. B. 493= 
94 I. 0. 144= A. I. B. 1926 Lah. 424. 
— S. 345 “Several offences. 

Where in a joint complaint with reference to 

distinct and independent transactions there is composi- 
tion with respect to one transaction the effect of such 
composition is acquittal with respect to charges brought 
under the particular transaction. The composition does 
not operate as acquittal with reference to the offence 
committed in the other transaction. {Sen, /.) 
HUKUM Singh v. Emperor. 120 1, c. 117= 

1930 Cr. 0. 81= 1930 A L. J. 86 = 
30 Or. L. J. 1149 = A. I. B. 1930 All. 92. 

Where, in a trial under Ss. 147 and 325, Penal 

Code, the accused was acquitted under S. 147, but con- 
victed under S. 325, and where during the pendency of 
the appeal against this conviction, the matter was com- 
promised, Held, that there was no reason for rejecting 
the application praying that the compromise might be 
allowed, as the offence was a compoundable one. 
(Chotzner and Gregory, //.) TitaM PRAMANHC v. 
Chitan Pramanik. 66 Cal. 1190= 

116 I. 0. 628 = 30 Or, L. J. 484= 
A. I. B. 1929 Oal. 96. 

Procedure. 

Where in a trial of the accused for offences under the 
Penal Code Ss. 147 and 325, the Court sanctions the 
compromise of the charge under S. 325, the prosecution 
for the offence under S. 147 does not ipso facto fail. If 
in such a case, the circumstances require it, the Court 
can discharge the accused in respect of the charge under 
S. 147. {Campbell, J.) EMPEROR v. JaMALI. 

86 1. 0. 62= 26 Or. L. J. 686 = 26 F. L. B. 33= 
A. 1. B. 1925 LaJi. 464. 
——Where the complaint was in respect of two offen- 
ces, one against the complainant and the oth^ against 
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another person the complainant alone cannot compound 
the whole case and he can compound the offence 
committed against him. {Newbould and Sukrawardy^ 
y/.) Shib Chandra Chakravarty v, Rabbani 
MONdaL. 73 I. O. 322= 27 O. W. N. 168 = 

37 0. L J. 254=24 Cr. L. J. 678= 
A. 1. E. 1923 Cal. 168. 

— S. 345—Stage. 

342, /. P. C. 

The offence under S. 342', Penal Code, is compound- 
able withouc permission of the Court and the fact that 
the prosecution evidence has been closed and that a 
charge is framed against the accused is no bar to the 
composition as the offence can be compounded at any 
time before passing of the sentence. (Addison, /.) 
MUHAMMAD ALI 7J. EMPEROR, 112 I.O. 562 = 

29 Or. L. J. 1058. 

341, /. P, C, 

An offence of wrongful restraint is compound able 
by the person restrained and it is not necessary that -a 
composition should be arrived at after a complaint has 
been filed in Court ; (41 Mad. 685, Rel. on.) (Dalai, 
y.) Mrs F. m. Torpey v. Emperor. 

101 1. 0. 671 = 49 All, 484 = 25 A. L J. 396 = 
8L, E. A. Or. 49 = 7 A. I. Or. E. 339 = 
28 Or. L J.495 = A. I. E. 1927 All. 375. 
— S. 345 — SubseqtTient to charge. 

The fact that the prosecution evidence had been 

closed and that a charge was framed against the accu- 
sed is no bar to the composition of the offence. 
i Addison, /.) MAHOMED ALI v. EMPEROR. 

112 I. O. 562 = 29 Or. L. J. 1058. 
— S. 345— Validity of agreement. 

A compounded a complaint of grievous hurt 

filed by his wife without obtaining her signature on the 
application of compromise on the other party’s - (IPs') 
passing an unregistered document that A shall be allo- 
wed to stay in a certain house for his life-tinie free of 
rent. A suit was brought by H for ejectment of Ay 
alleging that the agreement was illegal and was inopera- 
tive as it was unregistered. Heldy that the considera- 
tion for the agreement was not illegal and the agree- 
ment was not void merely because of the absence of 
the signature of A^s wife. (37 All. 419 and 37 Mad. 
385, Dist.) (Madgavkar, y.) AHMED HaSSAN v, 
HaSSaN MD. MaLEK. 112 I. 0. 469 = 

62 Bom. 693=30 Bom. L E 885 = 
A. I.E, 1928 Bom. 305. 

— S. 345— Withdrawal. 

——Composition once effected cannot be withdrawn. 
(3 C. W. N. 322 ; 3 C. W. N. 548 ; 39 Mad. 946 ; 21 
Cal. 103 ; 41 Mad. 685 and A. I. R. 3925 Lah. 159, 
Rel. on.) (Young, /.) JHANGTOO BARaI v. EM- 
PEROR. 127 1, 0. 420 = 52 AU. 264= 

1930 A. L. J. 281 = 1930 Or. 0. 626= 
A. I. E. 1930 AU. 409. 

— S. 346— ‘Evidence’. 

Scope of. 

The word “evidence” in S, 346 is not restricted to 
depositions recorded by Magistrate but includes all facts 
and statements disclosed by his enquiry. (Wallace, Jl) 
Balkrishna Reddiar V. :Emperor. 100 1.0. 992= 
28 Or, L. J. 384= 7 A. I. Or. E. 645 = 
A.i:.E. 1927 Mad. 591. 
— S, 346— Graver and lesiser offence. 

'^Jurisdiction, 

Where the offence complained of was one under 
S. 430, I. P. G., but the Bench tried the accused for a 
lesser offence under S. 426, 1.P.C. and it appeared that 
they had jurisdiction to try the former and not the 
latter offence. 


CE. P. CODE (1898), S. 347— Defective t^reccdure. 

Held that the proceeding was not void. (24 M. 675 
and 27 M. L. J. 594, Followed.) (Sundaram Chetiiy 
y.) PiCHA kudumban V, Servaikara They an. 

*1930 M. W. N. 770. 

— S. 346— ‘Inquiry* 

S cope of. 

Where a Magistrate directs under S. 202 an inquiry 
by another Magistrate or Police Officer or other per- 
son, he is doing so in the course of his own inquiry into 
the offence and his inquiry therefore has already begun 
within the meaning of S. 346 of the Code. (Wallace, 
y.) Balakrishna V. Emperor. 100 1. 0. 992= 
28 Cr. Ii. J. 384=7 A. I. Or. E. 545 = 
A. I. E. 1927 Mad. 591. 

— S. 346— Scope. 

The terms of sub-S. (2), S. 346 are quite clear 

and sufficiently wide to embrace a reference back of the 
case to the Magistrate who originally submitted it. 
(A. I. R. 1923 Mad. 51. Expl. and Appr.; (1890) Rat. 
Un. Cr. C. 499 and (1891) Rat. Un. Cr. C. 554, Expl.) 
(Beasley y C .J .and Anantakriskna Ayyar and Cur gen- 
vtn, yy.) polur Red 01 v. munusami Reddi. 

126 I.O. 495 = 1930 Or. 0. 961=32 M.L.W. 381 = 
31 Cr.L.J 1010 = 1930 M. W. N. 493 = 
A. I. E. 1930 Mad. 765 = 59 M. L. J. 308 (P. B.). 
— S. 346 — VaUdity of transfer. 

Charge sheet before Referring Sub- Magistrate. 

Where on a reference under S. 202, Cr. P. C., 
the Police sent a charge sheet lo the Referring Sub- 
Magistrate who accepted it and sent it up under S. 346 
to the Sub- Divisional Magistrate as in his opinion the 
case was a first class one, 

Held : that the Sub- Magistrate had jurisdiction to do ' 
so. (Wallace, J.) BALAKRISHNA Zf. EmPEROR. 

100 I. 0. 992=28 Cr. L. J. 384=7 A.I. Cr. E. 645= 
A. I. E. 1927 Mad. 591. 
— S. 347— Concurrent jurisdiction. 

Reasons for committal . 

Where an offence is triable both by the Sessions 
Court and by a Magistrate, the latter can commit an 
accused to Sessions only if he is of opinion that the 
case ought to be tried by the Sessions Court. He must 
give reasons for his entertaining that opinion, for the 
order of commitment is a judicial order: (11 Bom. L. 
R. 18 and 24 Cal. 429, Foil.) (Jwala Prasad, J.) 
Emperor v, deo narain mullick. 

109 I. C. 804 = 29 Cr. L, J. 612= 
10 A. I. Cr. E. 347= A. I.E. 1928 Pat 661. 
— S. 347— Defective procedure. 

Co7istructim — Depositions not read ozfer. 

The phrase ; “ Under the provisions hereinbefore 
contained” relates to those provisions in Chap, 18 of ^ 
the Code which define the procedure to be adopted in 
the inquiries into cases triable by the Court of Session. 
Where according to provisions of S. 360 read with 
Ss. 207 and 208 of Chap, 18 the evidence recorded is 
not read over to each witness in the presence of the 
accused no commitment can be made. S, 347 in no way 
overrides and in no way dispenses with the obligation of 
following Chap, 18; The omission to read over the 
depositions to the witness is not mere formal omission 
but may deprive the accused of the valuable right to 
I contradict the witnesses during the Sesrions trial by 
I reference to their prior statements. The accused has 
a right to claim that the provisions relating to inquiries 
before commitpient shall be observed irrespective of 
the consideratkm as to whether he is prejudiced or not. 
(23 I. C. 734, Ref.) (Cutgemm, y.) DaMODARAN 
V, Emperor. 121 1.0. 618=52 Mad. 995= 

30 M.I.;W. 646= 2 M.Or*0. 293= 1929 M.WJ61. 894= 
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1929 Or. 0. 602= 31 Or. L. J. 273= 
A. I. E. 1929 Mad. 862= 57 M. L. J. 655. 
— S. 347— Proper coanmitmeiLt 

■ ■ ' Importance and nature of the case* 

It is not open to a Magistrate to decline to commie a 
case to High Court Sessions on the ground that there is 
congestion of -work in High Court Sessions. 

the Editor of a widely circulated vernacular pa- 
per in Bombay was charged with offence under S. 124- 
A, I. P. C. 

Held^ that having regard to the seriousness of the 
offence and large circulation the case was of public 
importance and the accused was entitled to be tried 
before the High Court Sessions. Case Law Reviewed. 
{Mirza and Patkar, fj*) KRISHNAJI PRABHAKAR v. 
Emperor. 119 I. 0. 666 = 63 Bom. 611 = 

31 Bom. L. B. 602=30 Or L. J. 1090 = 
1929 Cr. 0. 124= A. I. B. 1929 Bom. 313. 

Committment for part. 

Magistrate taking cognizance under Ch. 21 — Accused 
found not guilty with respect to part but Magistrate 
finding prima facie grounds for commitment with res- 
pect to another part — He should acquit in respect of 
former and commit in respect of latter. (Wazir H azan 
and Neave, A./.Cs.) BiSHAMBAR NaTH v. EmPEPOR. 

86 I. 0. 360 = 26 Or. L.J. 620 = 
A. I. B. 1925 Oudh 647. 

— S. 347— Scope. 

A Magistrate has power at any stage of the pro- 
ceedings to decide that the case is one which he ought 
not to try and which ought to be committed to the 
Sessions and he should ordinarily commit the case for 
*a trial, provided the evidence has been completed, i 
{flraham and Panckridge^ /.) PANCHANAN SaR- 
KAR z/. Emperor. 1930 Or.C. 1068= 

A. I. B. 1930 Cal. 666. 
— ■ "D iscretion — S. 254, Cr. P. Code. 

Before the commencement of the enquiry or trial if 
the Magistrate is of opinion that the case is one which 
for any reason ought to be tried by the Court of Ses- j 
sions then he has ample power to inquire into "the 
case with a view to commitment and subsequently to 
commit, if the evidence justifies the Court. S. 347 is 
couched in general terms and gives the Magistrate very 
wide powers. There is no suggestion that the only 
possible reason for a competent Magistrate to commit 
a case is that he will not be able to pass a sufiiciently 
severe sentence. The discretion vested in the Magis- 
trate cannot be limited by the provisions of S. 254. 
{Brown, /.) EmpEROR p. ISHAHAT. 

891.0. 626 = 26 OrL.J.1389= 
3 Bang. 42=A.I.B. 1926> Bang. 207. 

, Procedure — Chapter XVIJI. 

Section 347 is subject to the provisions of Ch. 18 
and even when a committal order is made under S, 347 
the Magistrate has to conform to the provisions of 
Ch. 18 and cannot deprive the accused of any right 
he has under this chapter. S. 347 appears in Ch. 24 
of the Code which contains general provisions for inqui- 
ries or trial and is one of those sections providing what 
a Magistrate should do when in the course of an inquiry 
he finds that he should not finally deal with the case 
himself. But when he does make up this mind to com- 
mit he cannot disregard the provisions of Ch. 18. 
36 Mad. 521, Foil. {Raymond and Madgavkar, A./.Cs,') 
Utilibai p . Emperor. 83 1.O. 708= 

17 S.L.B. 188=26 Cr. L.J. 148= 
A.1B. 1924 Sind 61. 
— S. 349— Conviction and reference. 

Legality of. 

A Magistrate, while sending up a ca^’ under S. 349 


OB. P. CODE (1898), S. 349— Jurisdiction. 

is prohibited from passing a sentence, but he is not 
necessarily prohibited from finding the accused guilty, 
and any such conviction will not preclude the Sub- 
Divisional Magistrate from proceeding under S 349. 
The conviction is a mere surplusage. There is no 
legal objection to the conviction being treated as such 
surplusage and as a legal nullity, so that the Magistrate 
to whom the case is sent can proceed with it without a 
reference to the High Court for the purpose of having 
the conviction formally quashed. (1888) Unrep. Cr. 
Case No. 387, Expl. {Fawcett and Mirza, J J.) EM- 
PEROR p. Narayan Dhaku Btl. 62 Bom. 456 = 
30 Bom.L,B. 620 =29 Or.L.J. 904 = 
11 A.LCr. B. 119 = 111 1.0. 664= 
A.I.B. 1928 Bom. 240'. 

Proced ure. 

If the Magistrate considers a person to be guilty and 
to deserve a larger penalty than the Magistrate himself 
can impose, the Magistrate should send the case to a 
superior Court for imposing a fitting sentence. He 
should not convict the accused but after an expression 
of opinion as to the accused’s guilt, the Magistrate 
should forward the case without any ' record of convic- 
tion. {Adami and Sen, //.) PRAY AG GOPE p. KING- 
EmpeROR. 82 LO. 284=3 Pat. 1016 = 

6 P. L. T. 571 = 1924 P.H.O O. 247= 
25 Or. L.J. 1276= A. I. E. 1924 Pat. 764. 
— S. 349 — Joint trial, 

Legality of reference of one. 

The accused were tried before a Magistrate. The 
Magistrate convicted accused 1 and 2 and sent up 
accused 3 to the Sub-Divisional Magistrate under 
S. 349. 

Held, that the action of the Magistrate in sending up 
only one accused under S. 349 was clearly illegal. 
{Devadoss, /.) MURUGESA KOUNDAN p. EmPEROR. 

109 I. 0. 816 = 10 A I. Or. B. 273= 
1928 M. W. N. 72=29 Or. L.J. 624= 
1 Mad. Or. 0. 32. 

Reference of one. 

Under S. 349 (1) {ct) only the case of those accused 
who are in the opinion of the Magistrate guilty should 
be forwarded to the Sub-Divisional Magistrate and the 
rest acquitted. If a Magistrate refers the case of 
accused who are not guilty also to Sub-Divjsional Magis- 
trate, his order is illegal and without jurisdiction. 
{Sulaiman, Jf) S. MaHAMMAD KHAN p. EmPEROR. 

.24A.LJ. 80 = 6 L.BA. Cr. 194= 
26 Cr. L.J. 1630=901. 0.926 = 
A. I. B. 1926 All. 176. 
Reference should he of all. 

Where two or more accused ai e tried for an offence 
and the Magistrate cannot inflict an adequate sentence 
on one of them he should under S. 349 send up all the 
accused to the higher Court and not only the one whom 
he cannot adequately punish. But in such a case if only 
one accused is sent up he alone may be tried. {Kennedy, 
J.C. and De Souza, A.J.Cs.) EMPERCR p. DODO. 

18 S.L.B. 216 = 26 Or. L.J. 1363=89 I.O. 451= 
A. I. B. 1926 Sind 48. 
Reference pith respect to some. 

It is doubtful whkher in a case where adults and 
adolescents are tried jointly, even if the case of the 
adolescents could have been validly referred under 
S. 349, that of the adult accused jointly tried with them- 
can also be referred. {Kotpal, A.J.Cf) Baba v. Em- 
PEROR. 74 I. 0. 66 =22 N.L.B. 166 = 

24 Or. L. J. 738 = A. L B. 1924 Nag. 37. 
— S. 349 — Jurisdiction 

^Nagpur City. * . , . 

Nagpur City has not been declared a sab-division .ofl 



665 


CRIMINAL DIGEST, 1924—1930, 


666 
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the Nagpur District and until therefore action is taken 
in thib retpect with reference to Ss. 4 (^u), 8 and 13, 
the City Magistrate, Nagpur cannot be describee as a 
Sub-Divisional Magistrate for the purposes of having 
cases referred to him under S, 349 by 2nd and 3rd 
Class Magistrates in Nagpur City. An order of the 
City Magistrates disposing of a reference to him is 
therefore void as being made without jurisdiction. 
iFindlay, J-C.) RaJARAM z'. EmPEROR. 

101 1. 0. 665 = 28 Or. Ii. J. 489 = 

8 A. I. Or. B. 167= A. I. B. 1927 Nag. 209. 

— S. 350— Applicability. 

[/. P- Mumctpalities Act^ S. 247. 

The provisions ot S. 350 Cr. P. Code apply to an 
enquiry, under S. 247 of the, U.P. Municipalities Act. 
iPaniels, /.) BaRANTI v, EMPEROR. 

25 Or.L.J. 651 = 81 1. 0. 139 = 
A. I. B. 1926 AU. 245. 

— — Summons case, 

A person against whom proceedings are taken under 
5. 107 of the Cr. P. Code, can claim that upon the 
first iMagistrate ceasing to have jurisdiction and a 
second Magistrate to re-commencing the proceedings, 
the witnesses or any of them should be heard afresh or 
summoned, S 350 is applicable to summons cases as 
well as warrant cases. (^Dalal, A.J.C.) BaJI NaTH 
Sah V, Emperor. 83 1. 0.- 340=25 Or.L.J. 1380 = 
27 O. 0. 323= A. I. B. 1925 Oudb 228. 

More than two successive Magistrates. 

Section 350 {cl) applies at the time when the suc- 
ceeding Magistrate begins to exercise jurisdiction 
that is every time another Magistrate takes cognizance 
•of a matter which has been begun or continued by 
his predecessor. On principle if a second magistrate 
can act on evidence recorded wholly or partly by his 
predecessor artd partly by himself there seems to be 
no reason why a third Magistrate should not act on 
evidence recorded by his predecessors. {Odgers^ and 
Hughes JJ,') V.GOVINDAN NAIRz/. KRISHNAN NAIR. 
81 I. O 54 = 47 Mad. 245 = 18 M.L.W. 949 = 
33 M.L.T. 189= 1923 M.W.N. 816= 
25 Cr.L.J. 566=A.I.B. 1924 Mad. 227 = 
46 M.L. J. 808. 

— ; y. 145 Cr. P. Code. 

S. 350 applies only in part to proceedings 
■under S. 145; consequently an order on evidence 
partly recorded by the magistrate’s predecessor and 
partly bv himself is valid not-withstanding demand for 
a de novo trial by One of the parties. {Fostery /.) 
SONDi Singh v. sri Govind Singh. 

76 1.0. 25=5 Pat. L.T. 237= 2 Pat. L.B. Cr. 108 = 
25 OrIi.J. 89=A.I.B. 1924 Pat. 786. 
— S. 350— Commitment. 

- • A dmissibility of statement before first Magistrate. 

Where the Magistrate, who recorded the statement of 
the accused, was transferred, and the case was eventu- 
ally committed to the Court of Sessions by his successor, 
Heldy that the statement was admissible in evidence 
under S. 287, in view of S, 350 of the Code. {Shadi 
Laiy C. J. afui Zafar Aliy /.) GhULAM JaNNAT v. 
Emperor. 7 Lab. 70 = 27 Or. L. J. 627= 

27P.L.B. 534=941.0. 403 =A.I.E. 1926 Lab. 271. 
— S. 360— Be novo trial. 

."Where proceedings are in the nature not of a 

trial but merely of an enquiry preparatory to commit- 
ment, the necessity of any provision for de novo trial 
•does not exist. {Graham and Panckridge. /J.) PAN- 
CHAN AN Sarkar V. Emperor. 1930 Or. 0. 1068= 

A. LB. 1930 Cal. 666. 

— S. 360— Evidence. 

■■ Fight only to the accused. 


OB. P. CODE (1898), S. 350— Procedure. 

Under proviso {a') the right given to an accused per- 
son is the right of demanding that the prosecution wit- 
nesses, or any of them, be re-summoned and re-heard. 

It does not say that the trial must be begun again, 
from the beginning. The provision is one entirely in 
the interests of an accused person and when the accused 
is exercising his right under the proviso, the complain- 
ant cannot claim that he must demand a de novo trial 
from the beginning. Where the accused exercises his 
right under proviso {a ) he has every option of with- 
drawing from the exercise of that right. {Wall ace y /.) 
VUDIGALA PUDI GaDU, In re. 85 I. C. 366 = 

26 Or. L. J. 626= 20 M. L. W. 916= 
A. I. B. 1925 Mad. 317. 

— S. 350— Evidence Act. 

Evidence Act, S. 33. 

The general provisions of S. 33 of the Evidence 
Act are in no way affected by S. 350 of the Cr. P. 
Code. {Fforde and Addisony //.) 1.EKAL v. EM- 
PEROR. 101 1. 0. 483=28 P. L. B. 199= 

28 Or. L. J. 451 = 8 A.I.Or. B. 83= 8 Lab. 570 = 
A. LB. 1927 Lab. 332. 

— S. 360— Judgment. 

Consideration of evidence. 

S. 35 0 authorizes a Magistrate to try a case on evi- 
dence recorded by his predecessor, but he cannot deliver 
a judgment written out by his predecessor without con- 
sidering the evidence on the record and without hear- 
ing the arguments, if any, on behalf of the accused. 
{C. C. Ghose and Duval, //.) MAHOMED RaFIQUE 
V. Emperor. 43 Or L. J. 100=27 Or. L. J. 406 = 
93 L 0. 17=A. 1. B. 1926 Oal. 637. 
I— By predecessor — Jurisdiction. 

The Cr. .P. Code makes no provision for 
delivery of judgment written by the Magistrate who 
heard the case after he had ceased to have jurisdiction 
in the district. Even if the Magistrate after his trans- 
fer, himself delivers judgment, he would act without 
jurisdiction. S, 350 does, under certain circumstances, 
give the Magistrate jurisdiction to decide the case on 
evidence recorded by his predecessor, but it does not 
give him jurisdiction to deliver a judgment written by 
his predecessor. 3 All. 563, Foil. {Newbould and 
Suhrawardy, //.) BaISNAB CHARAN DaS v. AMIN 
ALI. 72 1. 0. 953 = 38 0. L. J. 202 = 60 Oal. 664 = 
24 Or. L. J. 489 = A. 1. B, 1924 Oal. 66. 
— S. 360 — Procedure. 

■ "F ight only to tlu accused. 

After a case was charged, there was a transfer of 
Magistrate, and in exercise of his privilege under 
S. 350, Cr, P, Code, the accused asked that the pro- 
secution witnesses might be re-summoned and re-heard. 
When they appeared, he said he would be content to 
cross-examine them. 

Held, that the accused could change his mind and 
leave the Court free to exercise its statutory^ option and 
act upon the evidence recorded by its predecessor. The 
complainant has no privilege under S. 3S0, and if the 
accused declines to act under sub-cl. 1 {a'), the complain 
ant of necessity must suffer any disadvantage which 
follows upon the Magistrate electing to proceed upon 
the evidence already recorded. {Jackson. J.) ARXJLAY, 
In re. 27 Or. L. J. 669 = 94 L C. 707 = 

A. I B. 1926 Mad. 816. 

Case transferred after charge framed 

Where after hearing the evidence for the prosecution, 
the Magistrate frames a charge against the accused and 
transfers the case to another Magistrate, and where the 
accused claims what is usually known slsz de novo trial, 
what the latter ubder S. 350 can legally do is to >re- 
commence the trial and not merely to allow further 
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cross-examination of the complainant and the other 
prosecution witnesses, and generally to proceed with the 
ca&e from the stage where the charge was framed. 11 
Bur. L.R. 58, Rel. on ; 38 Mad. 585, Dist. {Kincaid^ 
J,C. and Lobo, AJ.C,) SlDlK v. EMPEROR. 

20 S. L. E. 50 = 27 Cr. Ii. J. 332 = 92 I. O. 748 = 
A. I. R. 1926 Sind 158. 

— S. 350— Eeference. 

i*. 349. Cr./^. Code. 

Under S. 350, cl. (2) a Magistrate to whom an accused 
is sent up under S. 349 need not hold a trial de novo, 
{Kennedy, J.C. and DeSouza, A.J.C.) EmpeRORz/. 
DODO. 18 S. L.E. 216 = 26 Or. L. J. 1363= 

89 I. 0. 451= A. I. E. 1926 Sind 48. 
— S. 350— Eemand. 

When a case is remanded for taking of further 

evidence to the trial Court, and where it is found that 
when the case returns to the trial Court the Magistrate 
or the Officer trying the case has been transferred and a 
new Judicial Officer has taken his place, the latter is 
bound to accede to the request of the accused to try the 
de novo (25 Cal. 863, Rel. on.) (Bucknill, 
Daroga Singh v. Emperor. 8 P. L. T. 181= 
97 I. C. 646 = 27 Or. L.J. 1125= A.I.R. 1927 Pat. 5. 

— S. 350— Eetrial. 

Conditon as to de novo trial. 

The District Magistrate cannot impose, without the 
consent of the accused while transferring a case, a con- 
dition that there would be no de novo trial, the right 
being recognized by S. 350 (1). (/ai Lai, /,) GowaR- 
DHAN Das Kapur v, abbas all 121 1. 0. 374= 
1930 Or. 0. 176 = 31 Or. L. J. 267 = 
A. I.R. 1930 Lali. 168. 

'•^P ower to summon witnesses afresh. 

The Sessions Judge sitting in revision against an or- 
der of discharge directed further inquiry for finding out 
whether the offence was committed on the evidence al- 
ready adduced and further directed that the inquiry 
should be made by the same Magistrate who originally 
tried the case. Eventually, however, the District Magis- 
trate had to transfer the case to another Magistrate, 
who proceeded to examine the witnesses afresh. 

Held further, that the Magistrate to whom the case 
was transferred could summon the witnesses afresh in 
the exercise of the discretion vested in him under 
S.3500). {Simdaram Chetty, /.) RaMASWAMI TeVAR 
V, M. Subban. 1930 M. W. N. 911= 

1930 Or. C. 1199 = 32 M. L. W. 782= 
A.I.B. 1930 Mad. 983. 

^Discretion g^ven to a Magistrate to act or not to 

act upon evidence recorded by his predecessor is con- 
trolled by proviso (1) to S. 350 — Option is given to 
accused and it can be exercised only once when second 
Magistrate commences proceedings. {JSuhliedar, A,/,C,) 
EMPEROR V, J. B. Sank. 121 1. 0. 646= 

1930 Or. 0, 147 = 31 Or. L. J. 282= 
A. I. R. 1930 Nag. 69. 

■ — [/se of records of tKe former trial. 

Magistrate retrying whole case transferred to him — 
Using both nis own record and that of his predecessor 
is illegal. ^Dalip Singh, /.) KaRTAR Stngh v. 
Emperor. 28 Or. Ii. Z, 302 = 100 1.0. 382= 

8 A. I. Or. E. 109 = A. I. E. 1927 LaE. 238. 

^ « ^Re-transfer to the first Magistrate, 

Where the Magistrate, who has partly tried the case, 
is transferred and the succeeding Magistrate has taken 
cognizance of the case de novo, the case cannot again 
be transferred to, the Magistrate who first tried it,. 
{Wallace, /.) SHRIRANGA CHETTIAR ». SUBRA- ' 
MANIA ASaRI. 24 640=99 1.0? 56= 


OE. P. CODE (1898), S. 350— Scope. 

38 M. L.T. 137 = 28 Cr.L, J.23 = 
A.IJR. 1927 Mad. 81. 

Re-transfer to original Magistrate — Hardship — 

Revision, 

The Magistrate who tried the case was transferred 
when most of the witnesses had been examined. The 
succeeding Magistrate granted a de novo trial. After 
this Dt. Magistrate transferred the case to the previ- 
ous Magistrate who had been transferred, on the ground 
that the small amount of work that remained to be 
done could best be done by the same Magistrate who 
had tried the case so far and that to transfer the case 
to him was therefore preferable to the whole case being 
heard again by a new Magistrate. 

Held, that even the Magistrate to whom the case was 
thus transferred could not take up the case from the 
point at which he had left it and that he must start the 
case only de novo all the previous proceedings being con- 
sidered to have been wiped out. 

Held, further that the Dt. Magistrate’s order of 
transfer took no notice of the hardship and inconveni- 
ence of parties and witnesses by such transfer and that 
it must be set aside. {Madhavan Nair,^J,) SaRDAR 
Khan v, Athaulla. 85 1.O. 264 = 26 Cr.L. J. 510 = 
20 M.L.W. 847= A.I.E. 1925 Mad. 174= 
47 M.L.J. 926. 

A rguments not finished. 

Under S. 350, accused cannot demand a de novo trial 
on transfer of a trying Magistrate, on the ground that 
the trying Magistrate had not heard his counsel. 
{Kendall, A,/,C,) ChaNDIKA PRASAD v, KING 

Emperor. 81 1, c. 899= ii 0. L. J. 725= 

26 Or. L. J. 1075 = 28 O. 0. 109= 
A. I. E. 1925 Oudh 62. 

— S. 360— Eetrial, what is. 

'^Permitting cross-examination alone, 

De noz'o trial means a new trial from the very begin- 
ning of the case. The object of granting a de novo- 
trial is to enable the Ma^strate who hears the case to 
see the way In which the witnesses give evidence before 
him to mUrk their demeanour, and thereby to be in a 
position to judge of their credibility. That object is 
lost if the witnesses are not examined again but are only 
allowed to be cross-examined by the accused. Such a 
course is not in accordance with the provisions of S. 350. 
{Krishnan, J.) NaRAVANA REDDI v, E. BOJAMMA. 

90 I. O. 668=26 Or. L. J. 1596 = 
1925 M. W. N. 652= A. I. R. 1925 Mad. 1280 = 

49 M. L. J. 423. 

— S. 350— Eight of accused. 

— ^The accused under S. 350, Cr. P. Code, has a 

right to demand that the witnesses or any of them be 
summoned and re* examined when the case will be tried 
by the Magistrate to whom it will be transferred for 
trial. {Jwala Prasad and Ross, JJ^ ChhanU Pra.^^aD 
Singh v. Emperor. io7 I. 0. 160 = 

9 A. I. Or. E. 486 = 29 Or. L. J. 229. 
— S. S50 — Scope. 

Further inquiry by seme Magistrate — Power of 

Magistrate to summon witnesses. 

The Sessions Judge sitting in revision against an 
order of discharge directed further inquiry for finding 
out whether the offence was committed on the evidence 
already adduced and further directed that the Inquiry 
should be made by the same Magistrate who originally 
tried the case. Eventually, how'ever, the District Magis- 
trate had to transfer the case to another Magistrate 
who proceeded to examine the witnesses afre.sh. 

Held {Obiter) that the order of the Sessions Judge 
directing inquiry by the same Magistrate was not quite 
in consonance with Sr 436. 10 Cab 207, Rel. on 
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OR. P. CODE (1898), S. 350—Scope. 

Held further, that the Magistrate to whom the case 
was transferred could summon the witnesses afresh in 
the exercise of the direction vested in him under S. 350 
(1). (Sundaram Cheity, /.) RaMASWAMI THEVAR 
V M. SUBBAN. 1930 M. W. N. 911 = 

1930 Or. 0. 1199 = 32 M. L. W. 782= 
A. I. R. 1930 Mad. 983. 

— S. 350- A-— Presence at trial. 

Bench Magistrates, 

Where out of three Magistrates constituting the Bench 
only one is present on all hearings throughout the trial, 
sitting sometimes with one, sometimes with the othei 
and sometimes with both, the trial is bad as it con- 
travenes the provisions of S. 350 A, even though the 
quorum consisted of two : (A. I. R. 1926 Lah. 304, 
Foil.) (Stuart, C, /.) SURAJ BALI v, EmperOR. 

4 O. W. N- 1240 = 107 1. C 875= 
9 A. I. Or. R. 414 = 29 Or. L. J. 310 = 
A. I. R. 1928 Oudh 212. 

A trial by a Bench of Magistrates is bad if the 

quorum of Magistrates constituting the Bench is not 
present throughout the whole of the proceedings. 
(Broadway, J,) BaNWARI EMPEROR. 

7 LaJh. 122 = 27 Or. L. J. 463 = 27 P. L R. 131 = 
93 I. 0. 255= A. I. R. 1926 Lah. 304. 
— S. 352r— Police officer. 

- — " Police officer can be ordered to be absent from 
Court room — Accused objecting to his ' presence — 
Reasonableness of his fear is guiding factor and not the 
convenience of prosecution. (JCotval, A, J, C.) Nathu 
Singh v. The Crown. 88 1. 0. 362= 

8 N. L. J. 95 =26 Or. L. J. 1130 = 
A. I. R. 1925 Nag. 296. 
— S, 353— Absence of accused. 

^^ p rosecution witnesses examined in — Ho chance 

given for cross-examining them — Conviction invalid. 
Where important prosecutiqn witnesses who have been 
examined in the absence of accused, were never called 
again, or examined in his presence, nor was he allowed 
any chance of cross-examining them and yet he had been 
convicted, Held, that the conviction was illegal. (Ookaran 
Nath Misra, /.) CHHOTELAL v. EMPEROR. 

103 1 0. 836= 8 A. I. Or. R. 666 = 28 Or. L. J. 766 = 
A. I. R. 1927 Oudh 353. 

— S. 353— Absent witness. 

A and B were jointly tried. Prior to this another 

criminal proceeding was going on between B and the 
present complainant. The Magistrate admitted deposi- 
tions of three witnesses in the previous proceedings in 
the present trial although A was not a party to those 
proceedings, at the request of the accused’s counsel or at 
least with his consent. 

Held : further A was entitled to have had the evid- 
ence of the absent witnesses recorded in his presence 
under the provisions of S. 353, Cr. P. Code. His con- 
viction was based partially on testimony which was not 
evidence against him and since it was impossible to say 
how far the Magistrate was impressed by such testimony 
in the conclusion he arrived at, it was impossible to say 
that A has not been prejudiced by the illegal admission 
of evidence against him. (Harwood, /.) ABDUL 
Gaffoor V. Govind Prasad, 30 Or, L. J, 736= 
117 1. 0. 241= A, I. R. 1928 Rang. 284. 
— S. 353— Non-compliance. 

Illegality, 

The provisions of S. 353 require that with certain 
exceptions the evidence should be taken in the presence 
of the accused or when his . personal attendance is dis- 
pen^ with, in the presence of his pleader, A contra- 
vention pf this express provision dods not come within 
^e description of error, omission or irregularity and the 


OB. P. OODB (1898), S. 353— Procedi^e— Illegal. 

waiver of any objection by the accused’s pleader on this 
score does not improve the case for the prosecution, 
(Adamt and Scroope, JJ,) BiJAN SiNGH v, EMPEROR. 

6 Pat. 691 = 107 1. 0. 530 = 29 Or. L. J. 260 = 

9 P. L. T. 327= 9 A. 1. Or. R. 460 = 
A. I. B. 1928 Pat. 143. 
-An order is wholly illegal if it is based on evi- 
dence which is recorded behind the back of a party at a 
time when he was not a party to the proceedings at all, 
(Findlay, Offg, J,C.) NaRAYAN v . CHANDRABHAGA. 

89 1. O. 153= 26 Cr L. J. 1289 = 
A. I. R. 1925 Nag. 467. 
— S. 363— Procedure— Illegal. 

JVitness examined tn the absence of the accused 

not deposing against him — Accused stating he did not 
wish to examine him — Examination in his absence — 
Tried if vitiated, 

W here a witness gave no evidence which was, or 
could be, used against an absent accused, and at a latter 
date that accused put in a statement that he did not 
wish to examine that witnesss the examination of that 
witness in the absence of the accused did not vitiate the 
trial. (Reilly, /.) PUBLIC PROSECUTOR, MADRAS v, 
Chockalinga Ambalam. 62 Mad. 355 = 

29 M. L. W. 108 = 1929 M. W. N. 60 = 

2 M. Cr. 0. 1 = 118 I. 0. 274=30 Or. L. J. 908 = 
A. I. R. 1929 Mad. 201 = 66 M. L. J. 216. 

Charge for two offences — Witnesses same — Evid^ 

encelet in one case — Copies of the evidence recorded in 
the other — Procedure illegal, 

A person was charged with two offences namely under 
S. 307, 1.P. C. and under S. 20, Indian Arms Act. The 
witnesses in the two cases were more or less the same. 
The trying Magistrate recorded the evidence of the wit- 
nesses in the case under S. 307 and copies of the evidence 
of these witnesses were placed on the record of the case 
under S. 20, Arms Act expect the ca'se of one witness 
who did not appear in the case under S, 307. 

Held, that the procedure was illegal and the trial was 
vitiated. The general rule in the case of criminal trial 
is that there should be a separate trial with respect of 
each distinct offence. The object evidently is that the 
attention of the trial Court should be directed to the 
evidence relating to the charge under inquiry and irrele- 
vant matter should be excluded. Thi^ object is not 
achieved but defeated by placing on the record mere 
copies of the statements of witnesses recorded during 
the course of a trial relating to another charge. A. 1. R 
1924 Lah. 104, Rel. on. (Bhide, /,) MahOMMED 
Khan v. Emperor. 9 l, l J. 329= 

29 Or. L. X 621 = 109 I. 0. 346= 
A. LR. 1928 Lab. 84, 

Three persons were proi-ecuted and tried for 

murder of two persons in two trials. The defence evi- 
dence given by the accused in the first trial w^s, with 
their consent, treated as evidence in the second. 

Held, that the defence evidence in the second trial 
Was not duly recorded as required by S. 353, that the 
fact of the accused consenting to the irregularity would 
not give the procedure legal sanction and that the irregu- 
larity vitiated the trial • (A. I. R, 1924 Lah. 104, Foil.) 
(Teh Chand dnd Coldstream, JJD THAKAR 8tNGH v. 
Emperor. 28 Or, L. J. 771 = 104 1. C. 99 = 

A. LR* 1927 Lab. 781, 
— De novo trial — Witness not examined — H^posi- 
tion in previous trial exhibited^JProceedings vitiated — 
Consent no cure. 

Where in a trial de novo the depositions of witnesses 
acamined at the previous trial were exhibited without 
the witaiesses being examined de no%u\ Held, there has, 
been a deviation from the rule that ‘ in cases of life no 
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OB. P. CODE (1S98), S. 353— Procedure— Illegal. 

evidence is to be given against a prisoner but in his 
presence ” and that such deviation will vitiate the pro- 
ceedings. The consent of the accused will not cure the 
irregularity in the reception of evidence not taken in 
his presence at the trial. {(Did field and Ramesam^ JJf) 
V. K. UMMAR MaJI, In re. 69 I. O. 636= 

16 M. Ii. W. 697=1922 M. W. N. 644: = 
23 Or. L. J. 748 = 4:6 Mad. 117= 
A. I. B. 1923 Mad. 32=43 M. L. J. 659. 
— S, 355— Applicability. 

S. 355 does not apply to offences coming under 

8.261,01 {by {Fawcett and Fatkar, JJ.) CHIMaN- 
LAL MANEK.LAL v. EMPEROR. 102 I. O. 345 = 

29 Bom. L. B. 710 = 28 Or. L. J. 537= 

8 A. I Or. B. 168= A. 1. B. 1927 Bom. 426. 
— S. 355— Scope. 

263 and 264, Cr, P. Code, 

The piovisions of Ss. 263 and 264, in cases in which 
these sections are applicable, are not controlled by 
S. 355. In cases in which Ss. 263 and 264 are appli- 
cable, the Magistrate is perfectly free to take such notes 
as he pleases, or, if he prefers, to take none at all and 
if he takes down any notes for his own use they form 
no part of the record and are the private property of the 
Magistrate. A.I.R. 1921 Cal. 165, Diss. from. {PFalsk^ 
Ai,CJ, and Banerji, /.) MaNtOO TewaRI v, Em 
PEROR. 49 All. 261 = 8. Ii. B. A. Or. 12= 

25 A. L. J. 140 = 28 Or L. J. 97 = 99 I. 0. 225= 
7 A. I. Or. R. 131= A. I. R. 1927 AU. 124. 
— S. 356— Destruction. 

— Revuton. 

The record of the evidence if taken becomes part of 
the record of the case and must not be destroyed. 
Where the evidence was recorded and was subsequent- 
ly destroyed, as the High Court was not in a position 
to form an oninion on the propriety of the conviction, 
the conviction in revision was set aside. {M^>okeriee^ 
Ag, C J, and Fletcher, J ) SaTISH ChaNDRA 
MiTR^ V, MaNmatha Nath Mitra. 

61 1.0. 846 = 48 Oal. 280 = 22 Or. L. J. 462= 
A. I. R. 1921 Cal. 165. 

— S. 356 —Non-compliance. 

'Vhen there is no failure of justice, 

Wheie the evi lence was recorded in the language of 
the Coart bv M igistrate’s reader and the Magi.strate 
did not make a memorandum of the statement of each 
witness, but he applied his mind to the evidence, and 
took considerable care in sifting the evidence and arri- 
ved at a correct conclusion, 

Beld, that ia the circu nstan : es the irregularity did 
not occasion a failure of justice and was covered by the 
provision*' of S 537^ Cr. P. C^le. ( Sfua*^t, C Jf) 

Surman Singh v. Emperor. 4 0. W. N. 1200= 
29 Or. L. J. 70= 106 I O. 682= 
9 A. I. Or B. 372= A. I. E. 1928 Oudb 112. 
— S. 356— Scope. 

S*. 145, Cr, F, Code. 

The procee- lings under S, 145 are^ of a quasi civil 
nature and the procedure prescribed in S. 356 applies 
for taking evidence in such , cases. {Dalai, J,Cf) 
Choudhuri Mohammad Ayub v, Chaudhttry 
SaRfaRaz Ahmad. . 83 1. 0.630 = 

26 Or. L. J.70=A.I. B. 1925. Oudb 286. 
— S. 367*-43igiiature. 

— Several judges. . — - 

It cannot be contended that, where a Court is com- 
posed of more than one Judge, the deposition of a mt- 
ness must necessarily be signed by all , the Judges of the 
Court before whom the witness is examined, and that. 
If it ife'signedby only one of them that irregularity 
alone vitiates the deposition. {ShadV Lai, C. /.) 


CB. P. CODE (1898), S. 560— AppUcabUity. 

Taj Mohammad v. Emperor, 29 P.L.B. 14= 
107 I. 0. 100=29 Or. L. J. 212= 
9 A. 1. Cr. B. 605= A. I. B. 1928 Lah. 125. 
S. 360. 

Applicability. 

Construction. 

Effect of non-compliance. 

Endorsement and Party’s presence. 

Explaining discrepancies. 

Intention. 

Interpretation. 

Objection. 

Perjury charge. 

Sufdcient compliance. 

— S. 360— ApplicabiUty. 

■ ^ — ^S. 360 applies to proceedings before Commis- 
sioners under defence of India Act. {Shadi Lai, 
C. /.) Taj Mahommadz;. Emperor. 

29P.L.B 14=1071.0. 100 = 
29 Or. L. J. 212=9 A. I. Or. B. 605 = 
A, I. B. 1928 Lah. 126. 

S. 200, Cr, P. Code, 

The principle underlying S. 360, cl. (i) should be 
made applicable on grounds of public policy to the sub- 
stance of the examination of the complainant on oath, 
if the accuracy of the record of such examination is to be 
vouchsafed, particularly when it is to be utilized as a 
basis for a' possible perjury in future ; for it would be 
unsafe to use against a complainant what on the face 
of it purports to be only a substance and not the full 
version of his examination without some such sufficient 
and adequate safeguards as to its completeness and ac- 
curacy. {Kinkhede, A. /. C,) BHAGIRATHIBAI v. EM- 
PEROR. 26 Or. L. J. 1401 = 89 I. 0. 713= 

A. I. B. 1926 Nag. 141. 

— = Ch. 12, Cr. P, Code, 

The parties to proceedings under Chap. 12 of Cr. P. 
Code are not persbns referred to by the words “the ac- 
cused” ill S. 360 (l)of that Act. S. 360 has no appli- 
cation to proceedings under Chap. 12, and in such pro- 
ceedings it is not obligatory on the Court to read 
over the depositions to the witnesses. {Suhrawardy, 
J, dissentuig), ' Case-law discussed. Meaning of the 
word “accused” discussed. {Suhrawardy, Cuming 
ami Buckland, //.) ISHAN CHANDRA SAMANTA 
V. Hridoy Krishna Bose. 

86 1. 0. 979 = 41 C. L. J. 357 = 29 0. W. N 475= 
26 Or. L. jr. 916 = A. LB. 1925 Oal. 1040 (F.B.). 

117, Cr. P, Code, 

The provisions of S, 360, Cr. P. Code, are applicable 
to proceedings under S. 117 when a person is called 
upon to show cause why he should not furnish security 
for good behaviour and failure to comply with the pro- 
.visions of that section would Vitiate the enquiry or trial 
which has resulted in an order under S. 118 of the 
Code. 

Per B, Bs Chase, J. — There is considerable doubt 
whether S. 360, Cr. P. Code, applies to proceedings 
under Chap. VIII of that Code. {Newbould and B,B, 
Chose. //,) Sana PAN Bhattacharya v. Emperor. 
88 I. 0. 856 = 52 Cal. 632 = 41 0. L. J. 852= 
is Or, Ii. j. 1240=AJ.R. 1926 Oal. 720. 

Ch. 12, Cr. P. Code. . - 

The word “accused” In S. 360, sub-S. (1) means a 
person over whom a Criminal Court is exercising juris- 
diction. S. 360. Cr. P. Code, is applicable to enquiries 
held under Ch. XIX. 28 C.W.N.-968, Foil. {Snhra- 
wardy and Mukerjee, //.) ASWINI KUMAR OUTT V, 
PUTI. 86 1. 0. 978 =62 Cal. 437= 29 C. W. N. 474= 
26 Or.'L. J. 914 =A. I. B. 1926 Cal. 67B. 
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CE. P. CODE (1898), 

— S. 360-~0onstruction. 

S. 360 of the Cr. P. Code is mandatory. 

{Sultan Ahmed, /.) BaRHAMDEO SinGH v, EMPEROR. 
62 I. C. 584=2 P. L. 0?. 380 = 22 Cr. L. J. 568 = 
1921 P. H. 0. C. 139=A. I. E. 1921 Pat. 149. 
— S. 360 —Effect of non-compliance — Failure to 
read over. 

When a deposition is not read over to witness in 

accordance with the requirements of the law under which 
it was taken, it cannot be used against him on a charge 
of perjury. 6 Cal. 762 ; 42 Cal. 240 ; 12 C.W.N. 845 ; 
28 Mad. 308 and 12 P.R. I9l7, (Cr.), Rel. on. {Shadt 
Lah C.J.) Taj Mohammad v. Emperor. 

29 P. L. E. 14 = 107 I. 0. 100 = 29 Cr. L. J. 212= 
9 A. I. Or. E. 505 = A. I. E. 1928 Lall. 125. 
—It is dangerous in cases of criminal law to ac- 
cept equivalents, and except in cases where reading over 
to the witnesss would be absurd, as, for example, with 
a stone deaf person, the provision should be complied 
with. 36 Cal. 955, Appr. {Lord Pkillimore^ V. 
M. ABDUL Rahman v. Emperor. 

5 Eang. 53=54 1. A. 96=25 A. L. J. 117= 
31 C. W. N. 271 = 1927 M. W. N. 103 = 
38 M. L. T. 64 =4 O. W. N. 283 = 
3 P. I.. T. 155 = 100 I. C. 227 = 28 Cr. L. J. 259 = 
6 Bur. L. J. 65 = 29 Bom. L. E. 813= 
45 0. L. J. 441 = 7 A. I. Cr. E. 362= 
A. I. E. 1927 P. C. 44=52 M. L. J. 585 (P. 0.). 
When depositions are not read over to the wit- 
nesses as required by S. 360, Cr. P. Code, the trial is 
not vitiated unless the omission to read over the evi- 
dence to the witnesses did in fact occasion a failure of 
justice. A.I.R. 1927 P.C. 44, Foil. {Lindsay, /.) 
Bajai V, Ram Sarup. 

8 A. I. Cr.E. 145 « 8 L. E. A. Or. 117 = 
28 Cr. L. J. 596 = 1021, 0. 772= 
A.I.E. 1927 All. 757. 

'^Accuracy challenged — Re'trial, 

Failure to read over the evidence of a witness does 
not necessarily vitiate the trial. Where the accuracy of 
the record had been challenged, and a statement of one 
of the witnesses which was relevant to the case was 
omitted from the record, 

Helds that the proceeding must be quashed and a new 
trial ordered. {Doyle, /,) E. E. MaYETH v, EmpeROR. 

3 Eang. 612=4 Bur. L. J. 257 - 27 Or L. J, 857 = 
95 I. 0. 937= A. I. E. 1926 Eang. 78. 
Omission to read over the evidence to the wit- 
ness does not vitiate the order under S. 145. {Foster, 
J,) SoNDi Singh z/, Sri Govind Singh. 

76 1. 0. 25=5 P. L. T. 237= 2 Pat, L. E. Or. 108 = 
25 Or. Ii. J. 89= A I. E. 1924 Pat. 786. 

The word “accused’* in S. 360 does include 

persons against whom an order under S. 145 (1) has 
been drawn up and in the case of proceedings under 
‘Chapter XII the evidence must be read over to the 
-witnesses. But the omission to . do so cannot make the 
Magistrate’s order based thereon ultra vires, though 
it may exempt the witnesses from prosecution for per- 
jury. {Ross, /,) ramnarain Singh v. dhonrai 
Gope. 65 I. C. 657 = 3 Pat. L. T. 291 = 

23 Cr. L. J. 125= A. I. E. 1922 Pat. 371. 
— S. 360— Effect of non-compliance — ^NTon-compll- 
ance in general. 

— ' " Admissibility of subsequent trial. 

An omission to comply with the provisions of S. 360. 
Cr. P. Code, in recording depositions in a former case 
is a bar to the use of such deposition as evidence in 
any subsequent proceedings {e,g:, trial under S. 211, 
Tehal Code.) {Newbould and F* B* Ghose, JJJ) 

Cr. D.— 43 


CE. P. CODE (1898), S. 360_Bffect of non conw- 
liance— Non-compliance in general. 

Choyenuddin Pramanik V, Emperor. 

. A. I. E. 1928 Cal. 271. 

——A mere omission or irregularity to comply with 
S. 360 unaccompanied by any probable suggestion of 
any failure of justice having been thereby occasioned, is 
not enough to warrant the quashing of a conviction 
^ord Phillimore,) V. M. ABDUL RAHMAN v, King^ 
Emperor. 100 I. a 227= 31 C. W. N. 271= 

26 A. L. J. 117 = 1927 M. W. N. 103= 
38 M. L. T. 64=4 O. W. N. 283= 
8 P. L. T, 155 = 54 I. A. 96 = 28 Cr. L, J. 259 = 
5 Eang. 53=6 Bur L j 65 = 
29 Bom, L. E. 813=46 0. L. J. *441=: 
7 A. I. Cr. E. 362= A. I. E. 1927 P.C 44 = 

52 M. I,. J. 585 (P. 0.). 

~ An omission to comply with the terras of S. 360 
only amounts to an irregularity which if a failure of 
justice has not been caused, will not necessitate the 
setting aside of the proceedings. However, Magistrates 
snoula follow the procedure strictly. A.I.R. 1927 P.C. 
44, Foil (Says and Kendall, //.) JjwaN SinGH v. 
Sheonanoan Singh. 7 A. I Or e 6S0= 

8 L. E. A. Cr. 78 = 1021, o! 210= 
1*- J ■ 514= A.I.E. 1927 All. 764. 
——Non-compliance with the strict provisions of 
^ amounts to an irregularity and is cured by 
S. 537 of the Code. A.I.R. 1927IP.C.44, Foil. (Zindsal 
/.) Sheu Mahomed v. Rihari. 8 A 1. Or B 108= 
8 L.EA. Or. 110=102 I. 0. 782=28 Or. L. j‘. 606 = 

A. 1. E. 1927 AU. 765. 
——Any non-compliance with provisions of S. 360 
which has not resulted in any failure of jnstice does not 
vitiate the trial. {.Duval and Mitter, JjS Fatiar 
Bap V, Emperor. 31 C w it gih — 

103 1. 0. 799=28 Or. D.J. 761 = 8 A. f. Cr.E 380= 
A. I. E. 1927 Cal. 676. 
- Evidence Act, S, 145 — Admissibility ofeT/idence 
— Subsequent trials 

Depositions of the witnesses in a previous case in 
compliance with the provisions 
of S. 360 may not possibly be used as evidence in the 
case in which they were made, but nevertheless they 
can be used on a subsequent occasion to contradict the 
witnesses under S. 145, Evidence Act. {Adami and 
Scroops, //.) FAZLUR RaHMaN v, KinG-EMPEROR 
104 1. C. 100 = 6 Pat. 478=8 P. L. T 773 = 

8 A. I. Or. E. 665 =28 Or. L. J. 772- 

,,, , L 1927 Pat. 316. 

H llegal. 

Non-compliance with the provisions of S. 360 vitiates 
trial. {Newbould and B. B. Ghose, //.) ADILADDI v 
Emperor. 26 Or. L. J. 1016 = 87 1. 0. 840 = 

A. I. E. 1926 Cal. 423. 

Proznsims mandatory. 

In a criminal trial the deposition of each of the 
prosecution witnesses was not read over or explained to 
him after it had been recorded but the depositions of 
the witnesses examined on the day were read to them 
after the close of the day’s proceedings. 

Held, that that is not sufficient compliance with the 
provisions of S. 360. S. 360 is mandatory and its provi- 
sion must be strictly complied with. This view is based 
.on the wording of the section itself and on the policy 
underlying it, namely, to protect the witness and also to 
safeguard the interest of the accused by affording to 
the witness as well as the accused an opportunity of 
finding any inaccuracy in the record of the deposition 
A. I. R. 1924 Cal, 889 and A.I.R. 1925 Cal, 831, Appr’ 
{Suhraw&rdy and Panion, JJ,') ABDUI. MaLUCK v, 
Emperor. 42 C. X. J. 685=30 0;^ M. N. 644= 
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OR. P. CODE (1898), S. 360~Effect of non-comp- 
liance— Noii>compiiance in general. 

27 Or. L. J. 375 = 92 I. 0. 887= 
A. 1. R. 1926 Oal. 157. 

" ^Illegality, 

The non-compliance with the provisions of S. 360 
vitiates the proceedings under S. 110. {^Suhrawardy 
and Mukerjee, //.) NAWAB A LI v. EMPEROR. 

88 I. 0. 849 = 26 Or. L.J. 1233=52 Oal. 470 = 
A. I. R. 1925 Oal. 816. 

Test for illegality. 

When the question arises, whether the violation of 
S. 360 will vitiate the trial, the test will be whether the 
accused has been prejudiced. If the accused is not pre- 
judiced, nothing short of an illegal or irregular exercise 
of jurisdiction would vitiate the trial. \Mullick and 
Bucknill, //.) SaIYID MOHIUDDIN EMPEROR. 

861. 0.459 = 4Pat. 488 = 3 Pat. L. R. Or. 110= 
6P. L. T. 154=26 Or. L. J. 811= 
1925 P. H. 0. 0. 112=A. I. R. 1925 Pat. 414. 

The violation of S. 360 vitiates the trial. {New- 

bottld and Mukerji, JJI) HiRALAL GHOSE v. EM- 
PEROR. 83 I. 0. 905= 52 Cal . 159 = 

28C.W. N. 968=26 Or. L. J. 201 = 
41 0. li. J. 224= A. I, R. 1924 Cal. 889. 
lllega liiy. 

The omission to comply with the provisions of the 
section, is an irregularity which is not curable by the 
provisions of S. 537. (Cuming and B. B. Ghosh., /J.) 
Haro Nath Malo v. Ala Bux. 76 1. 0. 961 = 
28 0. W. N. 119 = 38 0. L. J. 281 = 
25 Or. L. J. 289= A. I. R. 1924 Cal. 182. 

^Admissibility of record. 

The provisions of S. 360 are mandatory. But non- 
compliance does not legally result in the total inadmissi- 
bility of the record of evidence and in the absence of 
any definite provision of law entailing inadmissibility, 
each case of non-compliance must be considered by the 
Court on its own merits and the document which pur- 
ports to be the record can be admitted, but without the 
presumption laid dowm in S. 80 of the Evidence Act, 
and, therefore, open to question by the defence and ap- 
praisal by the Court, (hfadgavhar, A. J. Cl) PlTOO- 
mal V. Emperor. • 86 1, o. 33= 

26 Or. L. J. 657 = 16 S, L. R. 255 = 
A. I. R. 1921 Sind 151. 

■ "Plea of accused if charge is based on the record. 

Any irregularity in recording the statement under 
S, 360 will not render it totallylnadmissible in evidence. 
If a statement is properly recorded under S. 360 then 
under S. 80 of the Evidence Act a strong presumption 
arises that the deponent stated in his evidence what 
appears in the deposition. If how'ever S. 360 is not 
complied with, that presumption does not arise, and it 
is necessary for the person who alleges that the memo- 
randum, which purports to be a deposition, but has been 
irregularly recorded, is accurate, to prove that it is ac 
curate, if its accuracy is challenged. Where therefore a 
deponent is being tried for making a false deposition 
and where the provisions of S. 360 have not been stria- 
ly complied with, it would always be open for the depo- 
nent to say that it was unjust that he should be prosecut- 
ed for a perjured statement because if he had been 
given full opportunity he would have stated the truth in 
Court. But this sort of plea will not avail an abettor. 
(^Kennedy, J. C. and Aston. A. J. Cl) PITUMaL v. Em- 
PEROR.' 88 I. O. 449 = 26 Or. L. J 1137 = 

18 S. L. R. 342 = A. I. R. 1921 Sind 16. 
—S. 360— Endorsement and party's presence. 

' ■ — Right of accused to read aver. 

The provisions of S. 360 do not require that an en- 
dorsement or certificate should be given that the state- 


OR. P. CODE (1898), S. 360— Interpretation. 

ment of a witness was read over to him. Further, the 
section does not lay down that the deposition should be 
lead over to the wutne&s within the hearing of the ac- 
cused. The purpose of the section is to enable the 
witness to safeguard himself. If the accused or his 
pleader is doubtful as to the manner in which statements 
of a witness have been recorded or as to any point in 
the deposition, they would have a light to ask that the 
deposition should be read over to them, so that they 
can satisfy themselves as to what has been actually re- 
corded, but that demand should be made at once. 
(Adami, J.) ARJUN KURMI v. EMPEROR. 

99 I. 0. 109 = 8 P. Ii. T. 166 = 28 Or. L. J. 77= 
A. I. R. 1927 Pat. 100. 

Per majority of the F. B. — The provisions of 

S. 360, Cr. P. Code, apply to proceedings under S. 145, 
Cr. P. Code, to this extent at feast, that as the evidence of 
each witness is completed it must be read over to him. 
But the parties to the proceedings are not “accused” 
and their attendance at the reading over is not neces- 
sary. (Pf'^almsley, Greaves, Cuming, Mukerji and 
Chakravarti, JJ.) NaRENDRA CHANDRA KudRa 
Pal V. Sabarali v .Bhuiya. 88 I. 0. 714= 

41 C. L, J. 479 = 29 C. W. N. 701 = 52 Cal 721 = 
26 Or. L. J. 1194 = A. I. R. 1925 Cal. 822 (P. B.). 

Depositions being read by witnesses themselves 

is not sufficient. They should be read over in accused’s 
presence. Recording of the fact of the deposition having 
been read over is not imperative but desirable, (/wala 
Prasad, /.) RaMESHWAR SiNGH EMPEROR. 

86 I. 0. 991 = 6 P. L. T. 493=26 Cr. L. J. 927 = 
A. I. R 1925 Pat. 723. 
— S. 360— Explaining discrepancies. 

. — When can be made. 

There is no provision of law which requires that a 
witness should be given an opportunity to explain dis- 
crepancies in his evidence. But it is open to a witness 
if he wishes to do so to explain at the time when the 
deposition is read out to him. (^Suhrawardy and 
Graham, fj.) KaMINI KUMAR CHaKRaVaRTY v. 
Emperor. 122 I. C. 209=31 Or. L. J. 373 = 

33 0. W. N. 664 = 1929 Cr. C. 26 = 
A, I. R. 1929 Cal. 390. 

— S. 360— Intention. 

The object of reading over the deposition is to 

obtain an accurate record from the witness of what he 
really means to say, and to give him an opportunity of 
correcting the words which the Magistrate or his clerk 
has taken down. It is not to enable the accused or his 
advocate to suggest corrections. (^Lord Phillimore.) 
V. M. Abdul Rahman v. King-Emperor. 

5 Rang. 63=54 1. A. 96 = 25 A. L. J. 117= 
31 0. W. N. 271 = 1927 M. W. N. 103= 
38 M. L. T. 64=4 O. W. N. 283 = 
8P. L. T. 165 = 100 1. C. 227 = 28 Cr. L. J. 269 = 
6 Bur. L. J.66=29 Bom. L. R. 813 = 
45 C. L. J. 441 = 7 A. I. Cr. R. 362= 
A. I. R. 1927 P. O. 44=52 M. L. J. 686 (P. C.). 

Section is mandatory. 

The provisions of S. 360 are mandatory and 
their intention is to protect the witnesses as also to help 
the accused. But the absence of a memorandum sub- 
joined to a deposition and stating the fact of compliance 
does not itself prove that the provisions of the section 
have not been observed. (^Adami and Bucknill, JJ^ 
Bhagwat Singh v. Emperor. 86 1. C; 996= 
26 Cr. L. J. 932 = 4 Pat. 231= 6 P. L. T. 73= 
A. I. R. 1926 Pat. 378. 

— S. 360— Interpretation. 

■- D eposition in Vernacular. 

Sub-S. (3) of 360 does not require that the deposition 
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recorded in English should be translated into the verna- 
cular to a witness who has deposed in the vernacular, 
after having first been read over to him in English. If 
such had been the intention of the legislature, one would 
have expected the word “ also ” to stand between the 
words “shall” and “ be interpreted ” in sub-s. 1'3). 

Suhrawardy and Camfmade, J J.) HaRI 
Narayan Chandra v. Emperor. 

106 I. 0. 545 = 46 0. L. J. 368 = 29 Or. L. J. 49= 
9 A. I. Or. E. 228 = A. I. R. 1928 Oal. 27. 

TranJattng tt to accused. 

Where the accused does not understand either the 
language of the Court or of the witness, there is no pro- 
vision for the deposition of a witness being interpreted 
to the accused after it has been read over and inter- 
preted to the witness. (^Lord Fhilhmoj-e.) V. M. 
Abdul Rahman v. King-Emperor. 

100 I. 0. 227=5 Rang. 53 = 54 I. A. 96 = 
25 A. L. J. 117 = 31 0. W. N. 271 = 
1927 M. W. N. 103=38 M. L. T. 64= 

4 O. W. N. 283=8 P. L. T. 155= 
28 Or. Ii. J. 259 = 6 Bur. L. J. 65= 
29 Bom. L. R. 813 = 45 O. L. J. 441 = 

7 A. I. Or. R. 362= A. I. R. 1927 P. 0. 44= , 
52 M. L. J. 585 (P. O.) j 

Failure to comply — Irregularity, 

Per Maung Ba^ — The sole object of this provision 
of the law seems to be to ensure the accuracy of the 
record. A proposition that failure to strictly comply with 
the provisions of S. 360 will under any circumstances 
vitiate a trial, no matter whether it has caused a failure 
of justice or not, is too broad. Failure to strictly 
comply with the provision of S. 360 should be consider- 
ed as ^ a mere irregularity curable by S. 537 it no pre- 
judice is caused. Each case should be decided on its 
own merits. 

Per Doyle, /.—Disobedience of S. 360 of the Code of 
Criminal Procedure is an irregularity not amounting to 
an illegality. The convenience of advocates or a desire 
to accelerate the disposal of a case are not sufficient 
reasons for disobeying a mandatory injunction. 
Expediency per se has never been regarded as a warrant 
for a deliberate violation of law. (Maung Ba and 
Doyle, //.) ABDUL RaHMAN v, EmperOR. 

94 I. 0. 717 = 4 Bur. L. J. 213 = 27 Or. L. J. 669 = 
A.I. R. 1926 Rang. 53. 

— S. 360— Objection. 

—■ When to he raised. 

I’ ^ If an objection is taken on the ground that the pro- 
visions of S. 360 have not been observed, that objection 
should be taken at once after there has been a neglect 
of the provisions of the law. Such objection cannot be 
raised for the first time in revision. (Adami, /.) 

arjun Kurmi V. Emperor. 99 1. o. 109= 

8 P. L. T. 166 = 28 Or. L. J. 77= 
A. I. R, 1927 Pat. 100. 

— S. 360— Perjury charge. 

When^ a deposition is not read to witness in 

accordance with the requirements of the law under 


OR. P. CODE (1898), S. 360 — Sufficient compli- 
ance. 

Kamini Kumar v. Emperor. 122 1. 0 209 = 
31 Or L. J. 373= 33 C. W.’isr.* 664 = 
1929 Or. 0. 26 = A. I. R. 1929 Oal. 390. 

““Accused absent. 

When accused is absent, the reading over of a 
deposition in the presence of a pleader during the tem- 
porary absence of the prisoner represented by such 
pleader, is a sufficient compliance with the provisions of 
S. 360. A. I. R. 1926 Cal. 528, Expl. (Buckland, 
Suhrawardy and Cammtade, //.) HaRI NaRAYAN 
Chandra v. Emperor. 106 I. c 545 = 

46 C. L. J. 368 = 29 Or. L. j. 49 = 

9 A. I. Or. R. 228 = A. I. R. 1928 Cal. 27. 

-- “-Faihtre to read over as and when each witness is 
closed. 

Where the witnesses were examined one after another 
until the midday adjournment, when their depositions 
were read over to them during the interval, and the de- 
positions of the witnes.ses examined one after another in 
the afternoon were similarly read over to them in the 
afternoon after the close of the day, 

Held, that the trial was vitiated by the irremilaritv 

and Fanton-, 

//.j Samserali Hazi V. Emperor. 941. 0. 736= 
53 Oal. 129 = 27 Or. L. J. 688= 

^ ^ A. I. R. 1926 Oal. 563 

"-Presence of accused. 

If the accused ^ is in attendance the evidence must be 
read over in his presence ; it is only when the accused 
appears by a pleader that reading over of the evidence 
m the presence of the accused's pleader is sufficient 
(Newbould and Mukerji, //,) KaSIM ALI v. SaRaDa 
KRIPA. 93 I. 0. 973 = SO 0. W. N. 336 = 

27 Or. Ij. j. 509 = A. I. R. 1926 Oal; 528. 

Beading over while magistrate is taking other 

evidence. 

After depositions of some of the witnesses are com- 
pleted, their being read over to the witnesses by the 
Bench Clerk and witnesses’ signature taken while the 
Court is recording the examination of other witnesses 
is a procedure not warranted by the law and it is not a 
compliance with the provisions of S. 360. (Hewbould 
and B, B, Chose, //.) ADILADDI v. KmpEROR 

87 I. 0. 840 = 26 Or. L. J, 1016= 

TJtrz. J2. ^926 Oal. 423, 

Where the witness reads himself. 


which It was taken, it cannot be used against him on a 
charge of perjury. 6 Cal. 762; 42 Cal. 240; 12 C W 
N. 845; 28 Mad. 308 and 12 P. R. 1917. (Cr.) Ref, on’ 
(Shadi Lai, C, /.) TaJ MOHAMED v. EMPEROR. 

107 1. 0. 100 = 29 B. L. R. 14= 29 Cr. L. J. 212 = 
9 A. I. Or. R. 606= A. I. R. 1928 Lab. 125. 
— S. 360 — Sufficient compliance. 

Reading over to a witness his evidence even after 

some days of his examination-in-chief but immediately 
after his cross-examination is sufficient compliance with 

A. I. R. 3926 

Cal.’ 563., Dist. (^Suhrawardy and Graham, //,) 


Although the deposition of a witness is not read over 
to him, but the witness reads it himself still the deposi- 
tion is legal evidence. (Mullick, Ag, C, J, and Jwala 
Prasad, /.) JaGWA DHANUK v, EMPEROR 

93 I. 0, 884=6 Pat. 63=7 P. L. T. 396 = 
27 Cr. L. J. 484= A. 1. R. 1926 Pat. 232. 

Where the witness reads himself. 

Reading the deposition by a witness himself and an 
admission by him’ that it was correct is not by itself a 
sufficient compliance. (Ne^vhould and Mukerfi, JJ') 
SaHORaLI MOLLAi:/. EMPEROR. 87 I. 0. 103 
26 Or. L. J. 961= A. I. R. 1925 <l!al. 1120. 

Beading aver zvhen magistrate is taking other 

evidence. 

At the hearing of a case before the committing 
Magistrate, though the depositions of the witnesses were 
read over to them as required by S. 360, Cr. P. Code, 
this was done while the other witnesses were being 
examined. .. ® 

Held, that commitment shontd-be ^quasbed as this is 
not sufficient compliance with the provisions of S. 360, 
Cr. P. Code, since the object pf that section is that the 
accused may have the opportunity of ascertaining that 
the evidence has been correctly recorded. 
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seO—SufiScient compli- 


OR. P. CODE (1898), S. 364— Omission to record. 


ance. 

Held, further that this is of great importance in an en- 
quiry with a view to commitment, since under certain 
circumstances the evidence then taken may be used as 
evidence against him at the trial. {Newbould and B, B. 
Chose, //.) Manik V. Emperor. 88 1.0. 1043= 
41 0. L. J. 393=26 Or. L. J. 1267 = 
A. I. R. 1926 Cal. 933. 

■■■ ' "" ‘Reading aver while Magistrate is taking other 


evi ience. 

Where while evidence of one witness is being read 
over to him the evidence of another witness is taken in 
the Court, there can be said to be no sufficient com- 
pliance with S. 360 and retrial should be ordered. 
(^Newbould and Mukerjee, JJ-) DaRGAHI zr. EM- 
PEROR. 88 I, 0. 733= 52 Cal. 499= 

26 Or. L, J. 1213= A. I. R. 1925 Cal. 831. 

- ' R eading over of the evidence by witness himself. 

Under S. 360 the witnesses whose statements have 
been recorded and the accused who is on trial are to be 
given an opportunity of knowing what has been record- 
ed and a mere reading over of the evidence by the wit- 
nesses themselves cannot convey to the accused,.'what 
has been recorded as the evidence given by the witnes- 
ses, Evidence not duly recorded as required by S. 360 
cannot be used as the , foundation of a conviction. 
(^fValmsley and Mukerji, jj.) MaHAMMAD YaSIN v. 
Emperor. 88 1. 0. 602= 52 Cal. 431= 

29 0. W. N. 650 = 26 Or. L.* J. 1178 = 
A. I. R. 1926 Cal. 782. 


Reading deposition s of witnesses after the exami- 
nation of all is over — Procedure is illegal and not only 
irregular. (Devadoss, /.) Kiippa MudALIAR, In re, 
90 I. 0. 659 = 1926 M. W. N. 796= 
26 Or. L. J. 1687=49 Mad. 71= 22 M. L. W. 339 = 
A. I. R. 1926 Mad. 1206=49 M. Ii. J. 421. 


— S. 361— Interpreter. 

— — Who can be. 

Interpretation of evidence to accused — Witness tak- 
ing active part during proceedings previous to the trial 
and even ready to depose in the Sessions Court as pro- 
secution witness should not be chosen to be interpreter. 
(C. C, Chose and Duval, //.) AH Soi v. EMPEROR. 
95 I, C. 469 = 53 Cal. 659 = 30 O.V^.N. 696= 
27 Cr. L. J. 805= A. I. R. 1926 Cal.:922. 
361— Translation. 

An accused persop is often in a much better posi- 
tion than his pleader to follow the drift of the evidence 
and it is obvious that he ought to be kept informed of 
what is being said. Where, therefore, certain witnesses 
at the original trial give evidence in English, translation 
of such evidence should be made, for the first two para- 
graphs of S. 361 are not mutually exclusive. A. I. R, 
1928, Cal. 27. Diss. from. (^Jackson, /.) ErraPA v. 
Emperor. 1261. C. 253=31 Or. L. J 827= 

1930 Or. 0. 186=31 M. L. W. 386 = 
1929 M. W. N. 898=2 M. Or. 0. 252= 
A. I. R. 1930 Mad. 186. 


compel him to look into the diaries for the purpose of 
answering the question. {Adami, /.) MOHIUDDIN 
Khanz/. Emperor. 

2 Pat. L. B. Or. 202= A. I. R. 1924 Pat. 829. 

— S. 363— Scope. 

■ - ' D eposition, 

It is one thing to record remark about demeanour of 
witness and quite another to make or record remark or 
opinion about substance ot deposition of witness — 

S. 363 makes incumbent on Magistrate the former but it 
does not entitle him to do the latter. {Jailal, /.) 
SiKANDAR LAL PURI V. EMPEROR. 113 I. 0. 321 = 
10 Lah. 778 = 12 A. I Cr. R. 96 = 30 Cr. L. J. 129 = 
A. I. R. 1928 Lah. 975. 

— S. 364— Long questions. 

Where the Magistrate instead of asking separate 

questions to the accused puts him a long composite ques- 
tion, the examination of the accused is irregular and 
not in accordance with law. (^Teh Chand, J,) HASNI v, 
EMPEROR. 103 I. 0. 847= 28 Or. L. J. 767 = 

A. I. R. 1927 Lah. 660. 

— S. 364— Non-compliance 

The provisions of S. 364, Cr. P. Code are 

I mandatory. Omission to comply with the provisions of 
S. 364 vitiates the trial. {Newbould and B. B, Chose, 
/J.) Messer Bepari v. Emperor. 

29 0. W. N. 939 = 26 Or. L. X 1032=87 L 0. 920 = 
A. I. R. 1926 Cal. 430. 

A record of the examination of the accused made 

under the provisions of S. 364 is obligatory and the 
absence of it will vitiate the trial. {Suhrawardy and 
Mukerfi, //,) SaRAT CHANDRA KaR v, EMPEROR. 
88 I. 0. 860= 52 Cal. 446=26 Cr. L. J. 1244= 
A. I. R. 1925 Cal. 821. 
— S. 364— Omission to record. 

H ow cured. 

Where a Magistrate while recording a confession of 
the accused fails to reduce into writing the questions 
and answers as required by'S. 364, the defect is curable 
under S. 533 by examining'the Magistrate as a witness 
provided no injury is caused to the accused as to his 
defence on the merits Further the confession recorded 
by the Magistrate is itself admissible because the ex- 
pression “such statement” in S. 533 refers to statemen. 
regarding which the Magistrate is called to give evi- 
dence. 21 Bom. 495; 23 Bom. 221; 9 Mad. 224 ; A. I. 
R. 1923 All. 90 ; A. I. R. 1925 Pat. 191, Rel. ont 
{^Mirza and Paikar, JJ,) RaMA KaRIYAPPA PICHI ». 
Emperor. 120 I. C. 360 = 31 Rom. L. B. 666= 
31 Cr. L. J. 97=A.^X. R. 1929 Bom. 327. 

If the prisoner is not prejudiced in any way by 

the omission to record questions put to him the absence 
, of the questions does not make the confession in- 
. admissible. 12 C. L. R. 129, Foil.; A. I, R. 1922 Lah. 
237, Dist. (Harrison and Agha Haidar, J/,) 
Nawab V. Emperor. 28 Or. L. J. 341 = 

100 I. C. 821=7 A. I. Cr. B. 662= 
A. I. R. 1927 Lah. 286. 


r-S, 362— Compliance. 

^A Magistrate must comply with the provisions of 

S. 362 (1) and (2) where, he deals with a case under 
S. 457 read with S, 511, 1.P.C. and passes a sentence of 
one year’s rigorous imprisonment though the sentence is 
to be served in the Dharwar juvenile jail, (Marten 
and Pawceiu //.) MaHOMED ROSHAN* v, EMPEROR. 

85 I. C. 134=26 Bom. L. B. 1232= 
26 Cr. L. J. 464= A. I. R. 1925 Bom. 147. 
—5. 363— Refusal to refresh memory. 

-T When a Sub-Inspector does not remember, what 

witness^ stated at the investigation and refuses to re- 
fresh his memory from the diaries, the Court should 


.. - Tried vitiated. 

Of an examination of the accused under S. 342 there 
was no record made and the only indication of it was to 
be found in the order sheet which contained the following 
remark: — ^“The accused declined to make any statement 
in this Court and on twang asked whether they would 
adduce any evidence' they replied in the negative”. 

Held, that the provisions of S. 364 w^rel' violated and 
that the triiil being therefore vitiated should be held 
afresh. (Suhrawardy and M, N, Muktrjee', 
EMPEROR vl Nani MANDAL, 86< T. V, 346 = 

’ 41 a L. J. 50 =62 Cal. 403=26 Of. L. J: 761= 

A. L R. 1926 Oal. 676, 
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— S. 364— Questions to accused. 

Where there has been no e7iquiry. 

Section 364 authorizes a Magistrate to put questions 
to accusedlin order to enable him to explain any evidence 
that may have been produced against him during the 
inquiry or trial but where no inquiry had been made, the 
accused cannot be questioned. A Magistrate before 
whom a person accused under S. 302, 1. P. C. was 
produced and who had made a confession, after asking 
him the preliminary questions for satisfying himself that 
: e was making the confession voluntarily, put him the 
following question, instead of allowing him to make any 
statement he liked, “ Did you on 27th August at M, 
commit murder of *5*, deceased, intentionally causing 
injuries to him with a hatchet”. 

Held, that the question was not justified under the 
circumstances, as there were no facts before the Magis- 
trate nor \\as there any evidence on which he could 
formulate such question. S. 364 had no application to 
a case like this. No inquiry having been made or 
commenced in the Court, the question could not be 
asked under S. 364. (^Jai Lai a77d Bhide, //.) 
Pahlawan V. Emperor. 31 Or. L. J. 533= 

123 I. 0. 540 = 1930 Or. 0. 558= 
A. I. E. 1930 Iiah. 454 
— S. 364— Right of accused. 

Additions wheii reading over. 

Under S. 364, the accused is entitled to explain or 
add to his answers when the statement is shown or lead 
over to him and it is the statement as finally declaied 
by him to be true that is to be accepted as representing 
his defence. {Bhide, /.) FaKIR Singh v, EMPEROR. 
110 1 C. 801 = 10 Lah. 223 = 30 P. L. B 385 = 
11 A. I. Or. R. 1 = 29 Or. L. J. 769 = 
A. I. B. 1929 Lah. 382. 
— S. 364— Statements before trial. 

,5*. 164, Cr. P. Code, 

S. 364, Cr. P. Code, makes it obligatory upon the 
Magistrate who examines a person as an accused to 
record the whole of the questions put to him and answers 
given by him. But statements whether in the nature of 
information given by witnesses about a crime or admis- 
sions by persons who have taken part in a crime, if made 
during the course of an investigation but before the 
comnjencement of trial or inquiry are governed by S. 164 | 
which permits but does not compel the Magistrate to* 
record the same. (^Spencer and Kuinaraswami Sastri, 
Jf.) TaNGEDUPALLE PEDDA OBIGADU V. PXJLLASI 
Pedda. 69 I. 0. 264 = 45 Mad, 230 = 

30 Mad, L T, 107 = 
23 Cr. L. J. 680= 14 M, L. W. 542= i 
1921 M. W. N. 779 = A I. R. 1922 Mad. 40 = 

42 M. L. J. 37. 

—S, 364— Summaiy trial. 

— There is nothing in the Code which requires a 

magistrate in a summary case to place upon the record 
the notes of the evidence ora full statement of the 
examination of the accused persons. The w’hole object of 
entrusting qualified Magistrates to try certain ca.ses sum- 
marily will be defeated if Courts in revision lay down 
rules of procedure for the hearing of summary cases 
which would in effect provide a procedure similar to the 
procedure required in cases which are not tried sum- 
marily. {Stuart, C.J.) BHAWANI BHIK v, EmPEROR. 

99 I. 0. 108 = 3 O. W. ET. 946 = 28 Or. L. J. 76= 
A. I. R. 1927 Oudh 42. 

Where the examination of an accused person is a 

proper examination as prescribed by S. 342, it is not 
necessary in a summary trial in a warrant case for the 
Magistrate to record the examination in detail. A. I. R. 
1922 Pat. 5, Ref. {Kulwant Sahay and Allanson, JJ^ 


OR. P. CODE (1898), S. 367— Appellate judgment. 

Parsotim Das v. Emperor. 6 Pat. 504= 

8 P. L. T. 757=28 Cr. L. J. 1037=106 I. O. 221= 
A. I. R. 1927 Pat. 362. 

— S. 366 — Bench Court. 

Judgme7it — Writing and delivering of. 

Section 366 requires that the judgment of a criminal 
Court should be pronounced by the Court. When the 
members composing the Bench leave the Bench, there is 
no Court at all. The mere fact that the presiding 
officer sits in the Court-room and writes his judgment, 
will not make that a Court. The mere delivery of a 
judgment may be left to the presiding officer by the 
other members of the Bench, but they must be aware 
of what the judgment contains. Judgment prepared by 
the presiding officer after other members left the Bench, 
is not a proper judgment at all. {Devadoss, J.) RaMa- 
KOTIAH V, Subba RaO. 28 M. L. W, 498 = 

1928 M. 785= 
11 A. I. Cr. R. 265=1 M. Or. C. 298= 
29 Or. L. J. 973=112 1. 0. 61 = 52 Mad. 237 = 
A. I. R. 1928 Mad. 1172=55 M. L. J. 576. 
— S. 366 — Contents. 

Discussion of evidence. 

The Court of first instance ought to help an appellate 
Court by making some definite statements, as for in- 
stance pointing out the exact evidence showing the com- 
plicity of each accused in the crime. {Dalai, J.C,) ILU 
V, Emperor. 81 I. 0. 529 = 27 O. C. 32= 

25 Cr. L. J. 913= A.I.R. 1924 Oudh 335, 
— S. 366— Judgment. 

A refusal by the Magistrate under S. 476, to -file 

a complaint against an accused person, does not attract 
the applicability of the doctrine of autre fois acquit 
enunciated by S. 403, nor does it amount to judgment 
within the meaning of Ss, 366 and 369 which may not 
therefore be subsequently reviewed. {Wild, J, C, and 
Rupchand, A. J, C,) RaJABALI HaSSaNALI, v. Em- 
PEROR. 1930 Or. 0. 1147 = A.I.R. 1930 Sind 316. 
— S. 366— Pronouncing before writing. 

Failure of j usti ce. 

Though it is desirable that Magistrates should obey 
the express provisions of the law, yet the omission to 
write a judgment before pronouncing a sentence should 
not necessarily vitiate the trial, unless such omission has 
m fact occasioned a failure of justice. 14 All. 242 and 
27 Mad. 237, not Foil.; 23 Cal. 502, Rel. on. {Maung 
Ba, /.) MD. HaYAT MuLLA v. EMPEROR. 

120 I. C. 225 = 1930 Cr. C. 203 =7 Rang, 370 = 
30 Cr. L. J. 1166 = A. I. B. 1930 Rang. 77. 

• Irre^larity, 

Where after a long trial, the assessors unanimously# 
gave their verdict of not guilty and the Judge also agree- 
ing with them told the accused that they were acquitted 
and in fact gave hi*? full reason for the acquittal at 
another time and it ended there. 

Held, assuming that the method adopted by the 
Judge in this case is not a full compliance with sections 
366 and 367 it is a mere irregularity and it is not open 
to the High Court to set aside the acquittal on that 
ground alone. 23 Cal. 502, Ref. {Schwabe, C,J. Old- 
Held and Coutts-T rotter, //.) A. T. SanKARALINGA 
V, NaRAYANa. 68 1. 0. 616 = 46 Mad. 913= 

16 M. L. W. 413 = 1922 M. W. N. 679 = 
31 M. L. T. 342 = 23 Cr. L. J. 683= 
A. I. R. 1922 Mad. 602=43 M. L. J. 369. 
— S. 367-^Appellate judgment, 

^Discussion of evidence, * 

Where there is no discussion or setting out of the 
evidence, on which conclusions are based in an appellate 
judgment, such a judgment i$ not a proper judgment 
and it should be set aside. {Broadway, /.) DaeiF 
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OR. P. CODE (1898), S. 367 — ^Appellate judgment. 

Singh v. Emperor. 112 1.C. 359 = 10 L. L. J. 347= 
11 A. I. Or. R. 354 = 29 Or. L. J. 1031. 
deciding without issuing notice. 

Where the appellant’s pleader fails to make out a 
case for the issue of notice to the Public Prosecutor and 
the appellate Court thinks fit to decide the case without 
such notice, a formal order or judgment giving reasons 
is necessary to dispose of the appeal. There must be 
sufficient material in the appellate judgment itself to 
sho\^ that the appeal has been properly tried. The 
judgment or order must bear marks of such intelligent 
appreciation on the part of the appellate Court of the 
necessary facts and materials as would warrant the 
High Court to infer that the conclusions were properly 
arrived at by the lower appellate Court. A.I.R. 1921 
Lah. 102 and 20 C. W. N. 1296, Ref. 13 N. L. R. 169, 
Rel. on. {Kinkhede, A. /. C.) Maroti v. KaSaBAI. 
98 1. 0. 716 = 27 Or. L. J. 1404 = 7 A. I. Cr. R. 471 = 
A. I. R. 1927 Hag. 88. 

Complicated cases. 

Judgment of an appellate Court ought to contain 
particulars so as to satisfy the revisional Court that the 
case has been examined from every aspect. In simple 
cases where the facts are clear no further reason than 
that the evidence is accepted by the Judge may be 
strictly required. In complicated cases, however, spe- 
cially when there are more than one question, both of 
law and fact, arising, a mere statement of this kind will 
have to be accepted with difficulty as amounting to a 
reason for the dismissal of the appeal. 19 All. 506, Rel. 
on, {Sulaiman, /.) ShaNKER v, EMPEROR. 

24 A. Ii. J. 318=7 L. R. A. Cr. 65 = 
27 Or. L. J, 449 = 93 I. 0. 241 = 
A. I. R. 1926 AU. 318. 

— Curable irregularity , 

Where the only case in appeal was one of considering 
whether the evidence did justify the conclusion that the 
accused persons were responsible for a particular act, 
and the appellate Court did not state in its judgment the 
points for determination, and the reasons for a finding 
on each point specifically in the manner contemplated by 
Ss. 367 and 424, but in fact it had gone into the case 
and said, “The Magistrate’s findings of fact are fully 
justified by the evidence”, 

Held^ there w’as not an “absence” of a judgment and 
the irregularity in drawing up the judgment w'as curable 
under S. 537. (^Fawcett and Jlfadgavhar, //.) PaTIL- 
buva Raojibala V, Emperor. 28 Bom, LR. 1029= 
27Cr.L.J. 1153 = 971.0. 737= 
A. I. R. 1926 Bom. 512. 

‘Where a Court does not discuss the facts nor the 
grounds of appeal its judgment is not in accordance 
with law and must be set aside in revision, A. I. R. 
1921 Lab. 102, Foil. (Shadi Zal^C.J,) PIURMAT 
Ali 7^. Emperor. 91 1.C. 690= 27 O.L.J. 114 (Lali.). 

— What it should contain. 

The judgment of any appellate Court other than a 
High Court shall, among other things, contain the point 
or points for determination, the decision thereon, and 
the reasons for the decision. 37 Cal. 194, Foil, (^Kin- 
caid, /. C. and Lobo, AJ.Cl) DWARKA v. EmPEROR. 

20 S. L.R.82=27Cr.L. J.343=92I. 0.856= 
A. I. R. 1926 Sind 276. 

Discussion of evi dence . 

If the judgment of an appellate Court does not discuss 
evidence and does not give facts indicating the occur- 
rence dealt with in it the judgment is not a judgment 
under^ S. 367, Cr. P. Code. Such a judgment must be 
set aside. (^Sanderson^ C.J. and Chotzner,, /,) GaHAR- 
ALI V, Emperor. 81 1. 0. 437 = 26 Or. J. 901 = 

A. I. R. 1925 OaJL 266 


CR. P. CODE (1898), S. 364— Applicability. 

In view of the provisions of S. 424 an appel- 
late Court’s judgment must comply with the provi- 
sions of Section 367, Criminal Procedure Code. {^San- 
derson, C.J. and Ckoizner, /.) GaHARALI v, EMPEROR. 

81 1. 0. 437 = 25 Or. L. J. 901 = 
A. I. R. 1925 Cal. 266. 

Dismissal under S. 423. 

Where an appeal is dismissed under S. 423, the 
appellate Court is bound to write a judgment stating 
the points for determination and the reasons for its 
decision. (^Martineau, /.) ThaKAR SiNGH v. Em- 
PEROR. 89 I. 0. 616 = 26 Or. L. J. 1380= 

A. I. R. 1925 Lab. 644. 

Several accused. 

The judgment of an appellate Court should show on 
the face of it that the case of each accused in joint 
trial has been separately taken into consideration. The 
appellate Court should so far as necessary state reasons 
showing that it has devoted judicial attention to the 
case of each accused. The judgment must be such that 
the High Court as a Court of revision might be in a 
position to see W’hat the case was and how the Court of 
appeal has considered the evidence as to the guilt or 
innocence of each of the accused. Therefore the 
appellate Court should give an explicit opinion as to the 
question of facts involved in the case and must form its 
opinion about the evidence after perusing the record. 
(^Newhould and C.C. Ghosh, //.) INATULLA SaRKAR 
V. Emperor. 81 1. 0. 820 = 39 0. L. J. 117= 

25 Cr. L. J. 1044= A. I. R. 1924 Cal. 618. 

Should be complete by itself. 

Where the appellate court’s judgment disposed of 
appeals in two cases, one dealing with five accused and 
the other with three, but it did rot mention the name of 
any of the accused or the name of any of the witnesses 
produced by the prosecution or the defence, and thus it 
was impossible to follow the appellate judgment without 
I reading the judgment of the court of first instance, held 
that the judgment was not in accordance with S. 367. 
An appellate judgment must be a self-contained docu- 
ment and it cannot be read in connection with and 
supplementary to the judgment of the trial court. 
2 Lah. 308 and 35 Cal. 138, Foil. {Shadi Lai, C. /.) 
SOLHU V. Kishna Ram. 76 I. 0. 177= 

25 Or. L. J. 113= A. I. R. 1924 Lab. 660. 
Should he complete by itself. 

Under S. 424 of the Cr. P. Code the rules contained 
in vS. 367 as to the judgment of a Criminal Court of 
original jurisdiction apply to the judgment of any 
appellate Court other than a High Court. The High 
Court will not in revision make up for the deficiency of 
the appellate judgment by having recourse to that of the 
Court of first instance. 2 Lah. 308, Foil. (Moti 
Sagar, J.) RaHM ALI v. THE CROWN. 

76 1. 0, 710 = 25 Cr. L. J. 246= 
A. I. R. 1923 Lbb. 344. 

— S. 367— Applicability. 

Karachi Sessions Court, 

The Judges of Judicial Commissioner’s Court, sitting 
as Sessions Judges for the District of Karachi, should 
follow as closely as possible the provisions of S. 367 
and S. 424. But the omission to do so cannot vitiate 
[ and nullify the whole proceeding before the Sessions 
Court. The clause “so far as may be practicable ’’ that 
occurs in S. 424 would certainly bring the error within 
the scope of S. 537. {Kincaid, J.C. and Tyabji, A.J.Cf) 
Fakir Bux v. Emperor. 96 1. 0. 753= 

20 S. L. R. 261 = 27 Or. L- J- 833= 
A. 1. R. 1926 Sind 244. 
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CE.P.CODE (1898). 

— S. 367— Contents. 

-Merely saying “I substantially agree with the trial 

Court” is no judgment where the appeal is not summari- 
ly dismissed and such judgment is liable to be set aside. 
{Walmshy attd Chotzner^ JJ-) BaSHNAV CHARAN 
Das V. Emperor. 72 1. 0. 71= 

21 Or. L. J. 311 = A. I. R. 1921 Cal, 537. 

— S. 367— Defective procedure. 

Sentence before compi etUig j udgment . 

Pronouncing sentence before completing the judgment, 
that is to say before preparing the essential parts of it, 
such as the statement of points for determination and 
the reasons for decision, makes the sentence illegal and 
vitiates conviction 14 All. 242 and 27 Mad. 237, Foil. 
21 Cal. 121, Dist. {Jwala Prasad and James, //.) I 
Jhari Lal V, Emperor. 122 1. C. 531= 

1930 Or. C. 90 = 11 P. L. T. 195 = 8 Pat. 901= 
31 Or. L. J. 116= A. I. R. 1930 Pat. 118. 

— S. 367— Delivery of judgment. 

Pronouncing sentence before writing judgment 

is an irregularity covered by S. 537 and is curable 
except in case of failure of justice. 14 All. 242, Diss. 
{MoU Sagar, ATA MaHAMMAD v. EMPEROR. 

81 1. 0. 193 = 25 Cr. L. J. 705 = 
A. I. E. 1925 Lali. 137. 

Predecessor in office — Preparation by. 

The succeeding magistrate cannot be said to act with- 
out jurisdiction in pronouncing judgment signed and 
written by his predecessor. A.I.R. 1923 All. 276 and A. I. 
R. 1924 Cal. 55, Dist. {Kendall, A.J.C.') ChaNDIKA 
Prasad v. King-Emperor. 81 1. 0. 899 = 

11 O, L. J. 725 = 25 Or. L. J. 1075 = 
28 O. 0. 109= A. I. R. 1925 Oudli 62. 
— S. 367— Erroneous verdict. 

— P7‘00f of. 

Although it is desirable that the record of heads 
of charges should indicate far more fully than mere 
enumeration of the numbers of the sections, in order to 
entitle the High Court to interfere wdth the verdict of the 
jury and set it aside, it must be affirmatively proved that 
there has been misdirection and misunderstanding and 
the verdict is erroneous owing to misdirection by Judge 
and misunderstanding on the part of the jury of the law 
as laid dowm by him. Cr. App. No. 248 of 1929 and 47 
Cal. 796, Ref. {Jack a^id Panckridge, JJ.) HAFI2- 
ali Haldar V. Emperor. 

1930 Or. 0. 1112 = A. I. R. 1930 Oal. 712. 

— S. 367— Expunging of remarks. 

When it can be do7te. 

Remarks upon the evidence tendered before the 
court of trial are the proper subject of comment by that 
court and such comments will not be varied or expung- 
ed by the High Court except in an appeal preferred 
against the decision based on the evidence. Thus the 
High Court will not revise the judgment of the lower 
court to the extent of expunging the objectionable matter. 
44 A. 401 Rel. on. {Krishnan Pandalai, /,) ANGA 
MUTHU PILLAI V. EMPEROR. 1930 M. W, FT. 791. 

— S. 367— Finding. 

If in a case of rioting with common intention of 

taking possession of complainant’s land, the Magistrate 
does not decide as to possession on the ground that 
another case under S. 145 is pending and acquits the 
accused, his decision ought to be set' aside. {C. C. Ghose 
and Duval, JJ.) SURENDRA NaTH SlNGH v. JaNKI 
Nath Ghose. 96 1. 0. 627=53 Oal. 471= 


OR. P. CODE (1898), S. 367— Sentence of death. 

27 Or. L. J. 975 = 7 A. 1. Or. R. 55 = 
A. I. R. 1926 Oal. 945. 

— S. 367— Non-compliance. 

Illegal. 

The language of S. 367 is peremptory on the point 
that the judgment shall contain point or points for deter- 
mination, the decision thereon and reasons for the deci- 
sion and consequently if an appellate Court fails to com- 
ply with these requisitions, the irregularity amounts to 
an illegality and vitiates the order. A.I.R. 1926 Bom.5l2 , 
Dist. (Jltrza and Broomfield, JJ.) SHANMUKH 
Basappa V. Emperor. 125 I. 0. 710 = 

31 Cr. L, J. 925 = 32 Bom. Ii. R. 353= 
1930 Cr. 0. 487= A. I. R. 1930 Bom. 163. 
— S. 367— Oral evidence. 

Omissio7i to refer. 

All that S. 367 requires is that the point for deter- 
mination should be stated, the decision thereon, and the 
reasons for the decision. It cannot be assumed that 
because the Magistrate has not referred to the oral evi- 
dence but has drawn inferences from documents and 
from piobabilities, therefore he has not considered the 
evidence. Where he has given strong and legal reasons 
for his conclusion there is n o reason to say that his 
judgment is defective. {Ross, J.) DURGA SiNGH v. 
Emperor. 71 1. 0. 597 = 24 Cr. L. J. 181 = 

2 Pat. Ii. R. Or. 154= A. I. R. 1924 Pat. 181. 
— S. 367— Reasons. 

Where a large number of persons has participat- 
ed in a murder, in deciding as to whether some or all of 
them are to be sentenced to death after a convict ion for 
murder it has long been settled that priiua facte all the 
persons convicted should be sentenced to the extreme 
penalty and it is only where special circumstances are 
shown in favour of any individual that the Court would 
sentence such individual to the alternative punishment 
of transportation for lie. {Cotcrtney-Terrell , C . J, and 
Macphe 7 Son, J.) ShaFI KHAN v. EMPEROR. 

117 I. C. 176 = 8 Pat. 181=30 Cr. L. J. 737= 
A. I. R. 1929 Pat. 161. 


— S. 367— Sentence of death. 

Where the Sessions Judge passed a sentence of 

transportation for life on a youthful offender on the 
ground that he was young, that he may reform, and that 
the murder was committed without premeditation but 
otherwise it appeared that the murder was brutal and 


:old blooded, 

Held, in appeal that the sentence of death should 
liave been passed. {Raza and Ptdlan, JJ.) EMPEROR 

Bhagwandin. 7 O. W. N. 767- 

toon rt QRK 


When 7ited not he passed. 

Apparently the provision in S. 367 (5) contemplates 
that death sentence is to be passed as a matter of course 
unless there is sufficient reason to the contrary. But 
the Court must consider the question of s^tence with 
reference to the circumstances and if these circumstances 
justify the passing of a sentence other than the sentence 
of death, the Court must pass that sentence. ^ There- 
fore, in fixing the measure of punishment one is to be 
guided not by S. 367, but by various other matters, for 
instance, the enormity or otherwise of the offence and 
the particular circumstances under which the accused 
committed it. ^ -r 

D, a' mere lad of twenty, went to retire with his wife 
and shut himself in the upper room. In the morning 
the door was found open and the girl was found mur- 
dered. D was found absconding and remained hiding 
for some six weeks. 

Held, that on consideration of his age, good charac- 
,ter, the provocation at the unsympathetic treatment he 
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CB. P. CODE (1898), S. 367— Sentence of death. 

had been getting ever since his marriage from his wife’s 
relations, a sentence of transportation for life instead of 
death, would meet the ends of justice. {C. C. Gkose^ J. 
on difference between Cu7ning and S, K. GAose, jj.) 
Kmperor V, Dukari Chandra Karmakar. 

125 I. 0. 306=33 C. W. N. 1226 = 1930 Or. 0. 225= 
31 Or. L. J. 817= A. 1. R. 1930 Oal. 193. . 
Whe7i need not be passed. 

Where a large number of persons has participated in 
a murder, in deciding as to whether some or all of them 
are to be sentenced to death after a conviction for 
murder it has long been settled that prtma facte all the 
persons convicted should be sentenced to the extreme 
penalty and it is only where special circumstances are 
shown in favour of any individual that the Court would 
sentence such individual to the alternative punishment 
of transportation for life. {Couriney-Terrell^ C, J. atid 
Macpherson, J.) SHAFI KHAN v. EMPEROR. 

117 I.O. 176=8 Pat. 181 = 30 Or. L. .J. 737= 
A. I. R. 1929 Pat. 161. 

Qua rrel. 

Where the murder was not a deliberate one but 
occurred suddenly after mutual abuse, and the accused 
who did not belong to a turbulent class took up on the 
spur of the moment the weapon and killed the deceased 
with it, a sentence of transportation for life was substi- 
tuted for the death sentence. {Addison and Dalip 
Singh, JJ.) GaMAN v. EMPEROR. 

116 I. C. 187 = 11 L.L. J. 1 = 12 A. I. Or. E. 453 = 
30 Or. L. J. 671 = A. I. E. 1928 Lah. 913. 


Youth — Tool in the hands of others. 

Youth alone does not constitute such an extenuating 
circumstance as would justify the imposition on the 
lesser penalty prescribed by the law. 

But where a youth charged under S. 302 had no 
personal enmity with the victim, and he was found to be 
only a tool in the hands of the enemies of the victims, 
Held, the extreme penalty of the law should not be 
exacted in the case. {Shadi Lai, C.J. and Coldstream, 
J.) Harnamun V. Emperor, iio I. 0. 234= 
10 A. I. Or. R. 601 = 29 Cr. L. J. 682= 
A. I. R. 1928 Lah. 856. 


Youth. 

Youth alone in every case is not such an extenuating 
circumstance as would justify an imposition of the 
lesser penalty. A.I.R. 1922 L.B. 34 and A.I.R. 1922 
Nag. 65, Foil. {Shadi Lai, C. J. and Agka Haidar, 
/.) Ismail v. Emperor. 109 1. 0. 364= 

10 A. I. Cr. R. 212=29 Or. L. J. 540. 


R easons for not awarding. 

It is necessary for the Judge to state the reason, 
when convicting an accused of an offence punishable 
with death, why he is not passing a sentence of death. 
{Stuart, C. J. and Ra%a, J.) I5waRKA v. EMPEROR. 
105 1. 0. 804= 4 O. W. N. 977 = 28 Cr. L. J. 980 = 
A. I. R. 1927 Oudh 588. 


— ' D oubt as to the cause of death. 

If a person is convicted of an offence punishable with 
death, the fact that the accused murdered his victim 
merely to escape from custody, is not a sufficient reason 
for imposing the lesser sentence. 

But where the case rested entirely on circumstantial 
evidence and it was open to question whether the in- 
juries to the head would have caused death had not the 
deceased been drowned, 

there can be other reasons for inflicting the 
lesser punishment. {Wazir Hasan ani Pullan, JJf) 
Emperor v. Mannun. 1041. 0. 636= 

4 0. W. N, 764=9 A.I. Or.E. 46=28 Cr. L.J. 860= 
A. I. R, 1927 Oudh 362. 


CR.P. CODE (1898), S. 367— Signing ofJudg 

ment. 

• Voluntary drunkenness. 

The reasons justifying the infliction of the lesser 
penalty under S. 367 (5) must be such as are in accord 
with established legal principles ; unless drunkenness 
either amounts to unsoundness of mind so as to enable 
insanity to be pleaded by way of defence, or the degree 
of drunkenness is such as to establish incapacity in the 
accused to form the intent necessary to constitute the 
crime, drunkenness is neither a defence nor a palliation 
and is not a reason for inflicting a sentence of trans- 
portation for life instead of the death sentence. 
28 P.R. (Cr.) 19l7, Expl. {Harrtson and Fforde, JJ.y 
Wary AM Singh v. The Crown. 95 I. C. 284= 

7 Lah. 141 = 27 P. L. R. 332 = 27 Cr. L. J. 764= 
A. I. R. 1926 Lah. 428. 

Accused a woman. 

Mere absence of premeditation or deliberate intent to 
kill is not an adequate reason for not passing sentence 
of death, so also the fact that the accused is a woman 
is not a conclusive reason for not passing a sentence of 
death. (Young, Offg. C. J. and May Oung, J.) Ml 
She Yi z/. Emperor. 81 1. C. 945= 1 Rang. 751= 
2 Bur. L. J. 277 = 25 Cr. L. J. 1121= 
A. I. R. 1924 Rang. 179. 

— S. 367-~Signing of judgment. 

Bench Magistrates — Signing m Register of con- 
victions. 

The intention of S. 265 is that by whomsoever the 
judgmsnt and record may have been written, they shall 
be signed by all the members present. The words 
“presiding officer of the Court” do not afford any 
assistance in the construction of S. 265 and do not show 
that the judgment may be signed only by the Chaiiman 
of the Benches ; they are no more than a compendious 
description of all classes of judicial officers. Magistrates 
and Judges who have to pronounce judgments. But 
the failure to comply with a mandatory provision of 
the Code is not necessarily an illegality and thus where 
all the members of the Bench sign the register, in which 
the sentences are embodied, and thus agree in the 
judgment, their omission to comply with the technical 
requirements of the law in the fact that the judgment 
is signed only by the Chaiiman is a mere irregularity 
which occasions no failure of justice. A. I. R. 1928 
Mad. 1172, Doubted. (Waller and Cornish, JJ.) 
T. M. A. NATHAN V. Emperor. 124 1. C. 501= 

31 Cr. L. J. 715 = 53 Mad. 165= 1930 Or. 0. 187 = 
1930 M. W. N. 78= 30 M. L W. 883 = 
2 M. Or. 0. 222= A. I. R. 1930 Mad. 187 = 
57 M. L. J. 763. 

— 'Where a Magistrate prepares a judgment but 

does not sign it, such omission to sign the judgment 
amounts to a mere irregularity curable by S. 537. A. 
I. R. 1925 All. 299, Rel. on. (Mating Ba, J.) Md. 
Hay AT MULLA V. EMPEROR. 120 I. 0. 226= 

1930 Cr. 0. 203=7 Rang. 370=30 Cr. L. J. 1166 = 
A. I. R. 1930 Rang. 77. 

Bench Magistrates. 

If the record is prepared by a member of the Bench 
and not by the presiding officer, it shall have to be 
signed by each member of the Bench taking part in the 
proceedings, as required by S. 265 (2). But where a 
judgment of a Bench is prepared by the presiding officer 
it is sufficient, if he alone signs it. (Devadoss, /.) 
RAMAKOTIAH V. SUBBA RaO. 1121. 0. 61 = 

28 M. L. W. 498=1928 M, W. N. 785 = 

I M. Or. O. 298=29 Cr. L. J. 973= 

II A. I. Cr, R. 265 = 52 Mad. 237= 
A. I. R. 1928 Mad. 1172=65 M. L. J. 676. 
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OR. P. CODE (1898), S. 367-*Signiiig of Judg- ] 
ment. I 

Where the judgment was entirely in the hand- | 

writing of the Magistrate, j 

Held, in the circumstances of the case, irregularity of 
the judgment not being signed, was covered by S. 537. 
(Mukerh, /.) RAM SuKH v. EMPEROR. 

86 I. 0. 64=47 All. 284 = 26 Or. L. J. 688 = 

6 L. B. A. Or. 41 = 23 A. L. J. 8 = 
A. I. R. 1925 All. 299. 

— S. 367—Trial by jury. 

'As assessors and as jury — Judge not giving rea^ 
sons in the former. 

Where in a joint trial of several accused persons for 
various offences, some triable by jury and others triable 
with the aid of assessors, :he Judge summed up the 
case at some length to the jury with regard to all the 
charges, but when he came to write his judgment with 
regard to the charges triable by himself with the asses- 
sors, he merely referred to the charge to the jury with- 
out giving any reasons for agreeing with the jury, 

Held, there was no sufficient compliance with the 
requirements of S. 367 in respect of the offences triable 
with the aid of assessors and the judgment was there- 
fore defective. Rat. Un. Cr. Case 426, Rel. on. 
{Odgers, /.) THANGAYA NADAR v. EMPEROR. 

97 I. C. 748 = 27 Cr. L. J. 1164= 
A. I. R. 1927 Mad. 56. 

What the charge should be. 

Under S. 367 the Judge is not to write a judgment 
but to record the heads of the charges to the jury, but 
as an appeal lies to the High Court in jury trials, it is 
necessary that the charge recorded should be such as to 
convey sufficient information to the High Court as to 
the explanation of the law by the Judge and about 
important questions of fact. (JSuhrawardy and Duval, 
//.) Emperor v. G. C. Wilson. 96 1. 0. 270= 
30 C. W. N. 693=43 O. L. J. 537= 
27 Or. L. J. 926 = A. I. R. 1926 Cal. 895. 

What the charge to jury should be. 

According to the proviso to S. 367 (5) the recording 
of “heads of charge to the jury” need not be a verbatim 
reproduction of the Judge’s summing up ; nor is it 
necessary that the charge should be written out before 
it is delivered. But whether the heads of charge are 
written out before delivery or not, they should be 
placed on record by the Judge as soon as it is possible 
for him to do so and whilst what he said is fresh in his 
re-collection. 

The heads of charge need not be meticulous or leng- 
thy but must give accurately the substance of what the 
Judge said to the jury so that the High Court may, if 
occasion arises, be able to ascertain from the record 
whether the law and the facts relative to the case were 
fairly and properly put to the jurors. 

Where the records of the heads of charge merely 
stated that certain sections of the Penal Code had been 
“read over and explained”. 

Held, that this was not a sufficient compliance with 
the law. 571. C. 934 and 1 Pat. L, J. 317, Rel. on. 
{Bucknill and Kulwant Sahay, //.) RUPAN SiNGH 
V, Emperor. 91 I. o. 225=4 Pat. 626 = 

7 P. L. T. 239 = 27 Or. L. J. 49 = 
A. I. R. 1925 Pat, 797. 

— S. 369— Dlscliarge. 

—Order of discharge under S. 209 or 203 is not 
judgment within the meaning of S. 369. {^Suhrawardy 
and Gr/tham, //.) DEBIDAS KaRMAKAR v. Em- 
PEROR. 121 1. 0. 401=33 0. W. N. 974= 

1930 Cr. 0. 13=31 Cr. L. J. 260 = 
A. I. R. 1930 Cal. 61, 

CR. D^— 44 


OR. P. CODE (1898), S. 369— Revision petition. 

— S. 369— Dismissal for default. 

Review, 

“Judgment” contemplated by S. 369 is only a deci- 
sion on the merits. A dismissal for default of appear- 
ance, therefore, is not a judgment and High Court has 
power to review a dismissal order for default of appear- 
ance passed in its appellate jurisdiction. 46 Cal. 60, 
Foil.; 21 Cal. 121, Rel. on. (Maung Ba, J,) IBRA- 
HIM V, EMPEROR. 117 I. 0. 243 = 30 Or. L. J. 749 = 
A. I. R. 1928 Rang. 288. 

— S. 369— Pinality. 

Judgment in contemplation of enhancement of 

Sentence, 

Where in appeal the Judicial Commissioner’s Court 
alters the conviction but does not enhance the sentence 
and contemplates further action by that Court in case 
the Local Government decided to move in the matter, 
subsequent proceedings in revision by that Court at the 
instance of the Local Government must be regarded as 
a completion of or necessary addendum to the judg- 
ment delivered by that Court in appeal. {^Findlay, Offg, 
J. C, and Hath fax. A, J. C,) LOCAL GOVERNMENT 
V, Doma Kunbi. 27 Or, Ii J. 339 = 

92 1. C 851= A. I. R. 1926 Hag. 323. 
— S. 369— High Court. 

Bower to reco?isider — S. S61-A, Cr. P. Code. 

Section 561 -A does not confer any new powers but 
merely declares that such inherent powers as the Court 
may possess shall not be deemed to be limited or 
affected by anything contained in the Code. There is 
no conflict between that section and S. 369. {Fforde 
and Agha Haidar, JJ ) RaJU v, EmPEROR. 

no I. 0. 221 = 10 Lah. 1 = 10 A. I. Or. R. 494 = 
i 29 Or. L. J. 669 = 30 P. L. R. 247 = 

I A. I. R. 1928 Lah. 462. 

[ Power to reconsider — S, 561-^, Cr, P, Code, 

Section 5 61 -A is in no way limited or governed by 
S. 369 and the High Court has power to reconsider the 
question of sentence when the ends of justice require it. 
A. I. R. 1927 Lah. 139, Rel. on. {Nanavutty, /.) 
Emperor v, Shiva Daita. ill I. 0. 573= 

5 O. W. H. 641 = 29 Or. L. J. 893 = 
3 Luck. 680 = A. I. R. 1928 Oudh 402. 

Power to reconsider — S. 561-//, Cr. P . Code. 

Section 561-A is in no w’ay limited or governed by 
S. 369 and High Court has power to reconsider the 
question of sentence when the ends of justice require it. 
(^Broadway, /.) MatHRA DaS v. THE CROWN. 

9 L. L. J. 42 = 99 1. 0. 1039 = 28 Or. L. J. 239 = 
A. I. R. 1927 Lah. 139. 

Finality of Judgment, 

A judgment even of a High Court, when it is signed, 
becomes final, and it is not thereafter open to review. 
Where an appeal was disposed of by a Judge of the 
High Court but by mistake, the appeal filed through 
Counsel w^as not posted along with it and he was not 
consequently heard, 

Held, that was no ground for re-hearing the appeal, 
as the appeal has been disposed of and the High Court 
has no power of Review and the judgment had become 
final. There is no rule in the Madras High Court 
similar to Rule 83 of Allahabad High Court as to the 
sealing of orders. The Judgment has become final when 
it was delivered and signed. {Srinivasa Iyengar, /.) 
ARUMUGHA PADAYACHI, In re, 23 M. L. W. 56= 
1926 M. W, H. 147=27 Cr. L. J. 184 = 
91 1. 0. 1000= A. I, B. 1926 MatJ. 4:20 = 
60 M. L. J. 61. 

— S. 369— Revision petition. 

Alteration after. 

Where a revision petition against conviction has 
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CR. P. CODE (1898), S. 369-~EeVision petition. j 

been dismissed by a High Court Judge, that judgment 
cannot be again reviewed. (A^idtson and Coldstream, 
y/O Emperor v. Dhanna Lal. 

117 I. 0. 689 = 30 P L. R. 409 = 
1929 Or. 429 = 10 Lah. 241 = 30 Or. L. J. 815= 
A. I. R. 1929 Lah. 797. 

— S. 369— Scope. 

-It is not open to a Magistrate to review an order 

which is a final order, so far as one party is concerned, 
under S. 145. {Findlay, Ofg. J. C,) NARAYAN v. 
ChANDRABHAGA. 89 I. C. 153 = 

26 Cr.L. J. 1289 = A, I. R. 1925 Hag. 457. 

The Court has no jurisdiction to review or revise 

its own orders in criminal matters. A.I.R. 1923 M. 426, 
Foil. {Wazir Hasan, A./.C.) PARAS RaM v. EmPEROR. 

851. 0. 383 = 26 Or. L. J. 543= 
A. I. R. 1925 Oudh 476. 

— S. 369— Void judgment. 

'Enhancement without notice to accused. 

A reasonable opportunity for the accused to be heard 
is an essential condition precedent to the exercise of 
jurisdiction under S. 439, when the Court is considering 
the question of enhancing the punishment inflicted on 
him. Where the conditions laid down by law as 
precedent and requisite to the hearing of a case are not 
observed, the Court acts without jurisdiction, and its 
order is, therefore, void ab initio and the case can be 
re-heard. (Case-law discussed.) {Odgers and Wallace^ 
yy.) SOMU NaiDU, in re. 84 I. 0, 850 = 

47 Mad. 428=20 M. L. W 18 = 34 M. L.T. 218 = 
26 Or. L. J. 370 = A, I. R. 1924 Mad. 640 = 
46 M. L. J. 456. 

— S. 370— Non-compliauce. 

Ho record of examination under S. 342. 

Where the record of the case as made by the trying 
Magistrate was not in accordance with the requirements 
of S. 370, and where the trial Magistrate examined the 
accused under S. 342, but did not record the substance 
of his examination and his plea, 

Held, that proper procedure had not been followed 
and the case should be re-tried after setting aside the 
order. {Suhrawardy and Pccntofi, J/,) ISMAIL Sha 
V. KmpeROR. 27 Or. L. J. 110 = 91 1. 0. 642 = 

A. I. R. 1926 Oal. 692. 

— S. 370— Omissions. 

-“-Forms — Substanti al compliance. 

Where the various particulars required to be recorded 
under S. 370 were not recorded in the usual way on the 
printed form provided for the purpose, but all the 
important items of the«e particulars were recorded, 

Held, that the omission to comply with the provi- 
sions of S. 370 was no more than an irregularity and 
was not an illegality which vitiated the trial. {Hew- 
bould and B. B. Ghose, fj.) BISHNUPADA DEB v. 
Emperor. 30 C. W. H. 981=27 Or. L. J. 1131= 

7 A. I. Or. R. 168=97 I, O. 651 = 
A. I. R. 1926 Oal. 1109, 

— S. 370 — Plea of accused. 

Substantial compliance. 

While the column provided for making a record of 
the plea and examination of the accused in the form 
prescribed under S. 370 must be filled, there is no rule 
as to how that should be done. So the entry “denies” 
made in that column is sufficient if when the plea was 
taken and when the accused was examined he merely 
denied having committed the offence. \Mukerji, J.) 
Sadag^r Chaudhuri V. Emperor. 

49 0. J.. X 261 = 33 0. W. H. 643=115 I. 0. 604= 
30 Or. L. J. 526=66 Oal. 1067= 
12 A. I. Or. R. 334=1929 Or. 0. 30= 
A. I. R. 1929 Oal. 406. 


OR. P. CODE (1898), B. 374— Principle. 

— S. 370 — Reasons. 

Omission to record. 

Hony. Prescy. Magistrate should record reasons for 
conviction where imprisonment in inflicted. The 
omission to record the reasons is, however, only an 
irregularity and where the accused has not been 
prejudiced, revision will not be allowed. {Odgers and 
Wallace, yy.) THURMAN, In re. 811. 0. 908 = 

■ 20 M. L. W. 330 = 25 Or. L. J. 1084= 

A. I. R. 1924 Mad. 799. 
— S. 370 — Reasons for imprisonment. 

“Bench of Magistrates. 

A Bench of Magistrates cannot imprison a person 
without giving its reasons. Where the record was too 
meagre and there was nothing to show that justice has 
been done, held, that it is a proper case in which the 
High Court should interfere. 46 Mad. 253, Ref. 
(^Jackson, y.) MaHABOOB KHAN v. EmPEROR. 

1929 M. W. N. 892. 
— S. 370 — Reference to documents. 

—Under S. 370 there is no serious objection to the 

Magistrate’s referring to a document on the record in- 
stead of taking the trouble to re-write those portions of 
it which should have been included in his final order. 
(Hewbould and B. B. Ghose, JJf) BiSHNU PaDA DEB 
V. Emperor. 30 0. W. H. 981 = 27 Or. L. J. 1131= 

7 A. I. Or. R. 168 = 97 I. 0. 651= 
A. I. R. 1926 Oal. 1109. 
— S. 373— Duty of High Court. 

Reference. 

The questions of misdirection are of less importance 
in a case of reference, for in a case of reference the 
High Court has to come to its own independent con- 
clusion as to the guilt or innocence of the accused 
person independently of the verdict of the jury or of the 
opinion of the Judge. {Cuming and Mukerji, JJf) 
Hazrat Gul Khan v. Emperor. 

47 0. L. J, 240 = 32 0. W. N. 345 = 
29 Or. L. X 546 = 109 I. O. 482= 
10 A. L Or. R. 259= A. I. R. 1928 Oal. 430. 
— S. 374— Powers of High Court. 

The powers of the High Court are not limited in 

the case of a reference as they are ordinaifily limited in 
the case of an appeal from a trial held by a jury. It is 
open to the High Court to come to the conclusion that 
the finding of the jury is unsafe and unjustified by the 
evidence on the record. But it does not mean that the 
Court is, for that purpose, to deal with the case merely 
on the paper- book. The Judge and the jury have had 
the advantage of seeing the witnesses and watching the 
development of the case for the piosecution and the 
defence in all its various stages and the High Court 
will always attach the greatest possible weight to the 
conclusion of the jury. {Rankin, C.J., C. C. Ghose and 
Patterson, JJf) EMPEROR v. PaNCHU SHAIKH. 

34 0. W. H. 1164 (F.B.). 

Where there is no proper trial. 

No doubt the entire case is open to the High Court 
j under S. 374, but that assumes that whatever has hap- 
pened, before the case comes to the High Court, has 
I been done in strict accordance with the provisions of the 
law. But if there has been no proper trial then the 
only course that is open to the High Court is to direct 
a re-trial. {C.C. Ghose and Graham, J /,) EmperOR 
V. Rajab Ali Fakir. 46 O.Ii.J. 31= 

31 C. W. N. 881 = 103 I, 0. 790 = 
8 A. I. Or. R. 316 = 28 Or. L. J. 742= 
A. I. R. 1927 Oal. 631. 

— S. 374-Principle. 

-'-Certainty of guilt — Distinction between Ss. 374 

and 423. 
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OR. P. CODE (1898), S. 374^Priiiciple. 

If the evidence in a case affords such a degree of 
certainty of the guilt of the accused as is mentioned in 
S. 3 of the Evidence Act, the sentence must be based 
on the facts found proved by however little the proof 
of them exceeds the standard stated in that section ; 
otherwise the accused must be acquitted. A Judge or 
Magistrate who says an accused person is proved guilty, 
but should be lightly punished because the proof of his 
guilt is weak, contradicts and stultifies himself. The 
sentence of death is not an exception to this principle 
either at the trial or in appeal. But the law naturally 
makes full provision for the undoubted fact that a 
capital sentence differs from all others in being irre- 
vocable after it has been carried out, and if the matters 
to be considered under S. 423 aie left out there is no- 
thing left to be considered under S. 376 except the one 
matter whether the certainty of guilt is sufficiently 
in excess of the minimum certainty required by S. 3 of 
the Evidence Act to remove the dangei of the carrying 
out of the sentence on an innocent person. {Hath fax 
and Ktnkhede^ A. Cs.) DaDI LODHI v, EMPEROK.. 

27 Or. L. J. 731 = 95 I. 0. 59 = 
A. I. R. 1926 Nag 368. | 
— S. 374— Sentence when confirmed, 

Doubt as to ide7itificaUo7t. 

Certain persons were tried with the aid of jury upon 1 
charges under S. 120-B read with Ss. 302 and 34 of 
Penal Code. The jury returned a unanimous verdict 
of guilty on both the charges and the Judge accepting 
and agreeing with the verdict sentenced the accused to 
death. There was no eye-witness to the occurrence, 
and there was a real doubt as to the identification of 
the accused. Inspiration and manipulation were appa- 
rent in the retracted confession of the accused. Mur- 
der was found to be the result of a severe struggle 
Between the accused and the murdered. 

Held^ that verdict of jury was not justified under the 
circumstances. {Chotzner and Lort Williams^ JJ^ 
PONCHU mondal V. Emperor. 

Ill I 0. 385 = 32 0. W N. 702 = 
29 Or L. J. 833 = 11 A. I. Or. R. 123. 

When a man rushes into a brawl with a heavy 

hatchet and strikes with all his force one of his neigh- 
bours who is unable to defend himself upon the head 
with the hatchet and kills him, then it is not a case for 
the exercise of clemency and capital sentence should not 
be reduced, {^Stuart ^ C,J. and Raza^ /.) MaDARU v. 

Emperor. 5 o. W. N. 29=107 1.0. 177= 

29 Or. L. J. 230 = 9 A, I. Or. R. 438 = 
A. I. R. 1928 Oudh 221. 

In a reference under S. 374 the High Court must 

be^ satisfied that the finding of fact is justified by the 
evidence on the record, (^Nswbonld and Muk^rji^ JJ>) 
Arshad Ali V. Emperor. 92 1. 0. 890 = 

30 0. W. N. 166 = 27 Or L. J. 378. 
— S. 375 — Scope. 

Distinction between Ss, 375 and 428. 

In S. 428 the word necessary ” does not import that 
it is^ impossible to pronounce judgment without the 
additional evidence. S. 375 says that “additional evidence 
may be taken upon any point bearing upon the guilt or 
innocence of the convicted person, whereas all that 
S. 428 (1) says is “ in dealing with any appeal the 
appellate Court if it thinks additional evidence to be 
necessary, etc.” There is no restriction in the wording 
of the section either as to the nature of the evidence or 
that it is to be taken for the prosecution only that the 
provisions of the section are only to be invoked when 
formal proof for the prosecution is necessary, {Odgers 
and Wallace, fj,) M. P. NaRAYANA MENON, In re. 


CR. P. CODE (1898), S. 386— Revision. 

77 I. C. 481 = 25 Or. L. J. 401 = 
A. I. R. 1925 Mad. 106. 
— S. 376— Improper sentence. 

While confirming sentence of death, if the High 

Court thinks that it would be wrong and improper that 
the sentence of death passed on the accused should be 
carried out, it may decline to confirm it. 17 C. W. N. 
1213, Appl. {Findlay ^ J.C. and Pndeaux, A. J, C.) 
Madho Emperor. 22 N. L. R. 104= 

27 Or. L. J. 955 = 7 A, I. Or. R. 37- 
96 I. 0. 507 = A. 1. R. 1926 Nag. 461. 
— S. 379— Scope. 

S. 379, Cr. P. Cods., is not applicable to civil 

detention. (Carr, J.) EmperOR v. Ma KHAI Gyi. 

86 I. 0. 469 = 26 Cr. L. J. 821 = 

4 Bur. L. J. 9 = 3 Rang. 93= 
A. I. R. 1925 Rang. 202. 
— S. 386— Civil Court’s power. 

'Execution of warrant. 

Where a Civil Court is executing a warrant of attach- 
ment issued by a Magistrate which becomes a decree of 
such Civil Court under S. 386, Cr. P. Code the mere 
fact that the procedure of Criminal Courts is different 
from that of Civil Courts is not sufficient to give jurisdic- 
tion to such executing Court, when it tries summarily a 
claim petition, to go behind such decree. (Devadoss^ /.') 
S. Kuppuswami Ayyar V, Secy, of State. 

119 I. C. 33= A. I. R. 1929 Mad. 383. 
— S. 386— Condition precedent. 

Sentence essential. 

Mere report from Traffic Inspector of a railway that a 
certain sum should be recovered from an owner of a 
motor car foi covering damage to a carriage of the 
railway company is not sufficient for issuing warrant 
under S. 386. It is necessary that the Court issuing 
such warrant should have sentenced the offender to pay 
a fine. That is a condition precedent to the issue of 
any warrant under S. 386. (Wort, /.) ABDUL MajID 
V. N. L. MukheRJI. 10 P. Ii. T. 124 = 

1161. 0. 624 = 30 Or. L. J. 635 = 
13 A. I. Cr. R. 67 = A. I. R. 1929 Pat. 108. 
— S. 386— Immovable property. 

Punjab Land Alienation Act, .S. 16. 

The combined effect of S- 386, Cr. P. Code, and 
S. 16, Punjab Land Alienation Act, is that the land 
belonging to a member of an agricultural tribe cannot be 
sold in pursuance of a warrant issued by a Magistrate to 
the Collector and sent to the nearest Civil Court for 
execution. (Jai Lai, J.) Empei^OR v, MILKHA 
Singh. 119 I. 0. 227 = 30 Or. L. J. 1006= 

1929 Or. 0. 212 = A. I. R. 1929 Lab. 667. 

Immovable properly of an agriculturist can be 

attached and sold in execution of an order passed under 
S. 386. (Fawcett and Madgavhar, //.) COLLECTOR 
OF Satara V. Mahadu. 50 Bom. 844 = 

99 I. 0. 310 = 28 Bom. L. R. 1231 = 
A. I. R. 1926 Bom, 682. 
— S. 386— Joint family property. 

^Per Fawcett, J. — The words “moveable property 

belonging to ” suffice to cover a share in a joint Hindu 
family estate so far as it consists of moveable property. 
(Fawcett anti Madgavkar, //.) SHIVLINGAPPA 
GuRLINGava. 49 Bom. 906 = 27 Bom. L. R. 1363= 
27 Or. L. J. 652-^94 I. 0. 604= 
A. I. R. 1926 Bom. 103. 

— S. 386— Revision. 

Karachi Port Trust Actf S, 84. 

Order of a Magistrate directing a warrant to issue 
under S. 386, Cr. P. Code, for recovery of an amount 
due to the Karachi Port Trust on application being made 
to him for the purpose under S. 84 of the Karachi Port 
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OB. P. CODE (1898), S 386~-Bevision. 


OB. P. OODE (1898), S. 403— AppUcability. 


Trust Act, is not a judicial order but is merely a con- 
sequential or an executive order passed for the purpose 
of carrying out the effective order of the Port Trust 
directing the applicant to pay a certain sum of money in 
consequence of his failure to pay their dues and is there- 
fore not subject to revision. {Kennedy ^ J.C, and Ray- 
mond, A. J. C.) Yusifali Lookmanji z'. Emperor. 

20 S. L. B. 63^26 Or. L. J. 1263== 
88 I. 0. 1007= A. I. R. 1926 Sind 57. 
— S, 386— Scope. 

Dekhan Agriculturists* Relief Act, S* 22. 

A Court is not justified in saying that because a 
warrant under S. 386, sub-S. (3), Cr. P. Code, is to 
be deemed a decree, therefore the exceptional provisions 
of S. 22 must be held applicable to such a warrant. 
37 Bom. 614; 8 Bom. 20, Rel. on. 14 S. L. R. 217, Appr. 
{Fawcett and Madgavkar, //.) COLLECTOR OF 
Satara V. Mahadu. 60 Bom. 844 = 

28 Bom. L. R. 1231 = 99 I. 0. 310 = 
A. I. B. 1926 Bom. 582. 
— S. 390— Time of execution . ' 

^6’. 391, Cr. P. Code. 

It cannot be held that under S. 390 the sentence of 
whipping must be executed on the very day that the 
sentence is passed. The words “ at such place and time 
as the Court may direct ” are very wide and give a 
discretion to the Court; and a direction that the sen- 
tence of whipping should be executed “ as soon as 
practicable ” is one that in a case not falling under 
{a) or cl. (^) sub S. (1). S. 391 is a proper order to 
pass. (1897) Rat. Unrep. Cr. Case 906 held obsolete. 
{Fawcett and Mtrza, //.) EMPEROR v, GOPALA 
MURGIS. 30 Bom. L. B. 389 = 29 Or. L. J. 673 = 
109 1.O. 609= 10 A. I. Cr. B. 306 = 
A. I. B. 1928 Bom. 138. 

— S. 393— Interpretation. 

Burma Act VIIJ of 1927. 

The word “ sentenced ” which occurs in S, 393, 
Cr. P. Code, and in the Burma Act (8 of 1927,) must 
be read in a general sense, and, if a person is sentenced 
for any period exceeding the period fixed by the Act 
whether in conviction in one case or more than one, he 
cannot be punished with whipping. 1 Mad. 56, Rel. on. 
{Chari, J.) NGA MYI Gyi z/. EMPEROR. 

120 I. C. 697=7 Bang. 769 = 31 Or. L. J. 176 = 
1930 Or. 0. 305= A. I. R. 1930 Bang. 138. 


— S. 397— Powers of High Court. 

^High Court has power to direct separate sentences 

of separate trials to run concurrently. {Dalai, /.) 
Sis Ram v. Emperor. 118 I. 0. 384= 

1929 A. L. J. 800 = 10 L. B. A. Or. 103= 
30 Or. L. J. 904 = 12 A, I. Or. B. 92 = 
61 All. 888 = 1929 Cr. 0. 175 = 
A. I. R. 1929 AU. 585. 

— S. 397— ‘Undergoing.’ 

A prisoner begins to undergo the sentence of 

imprisonment from the moment at which the sentence 
is pronounced. {Carr, /,) EmpeROR v, NGA PO 
Thaung. 82 1. 0. 478=3 BUT. L. J. 32= 

26 Or. L. J. 1310= A. I. R. 1924 Bang. 307. 
— S. 401— Grounds. 

Offence under Penal Code, Ss. 302 — 149 — Young 

age, minor part played, and influence of bad company 
were considered as extenuating circumstances. {Zafar 
AU and Bhide, //.) JOGAH SiNGH v, EMPEROR. 

11 L. L. J. 203 = 1929 Or. 0. 165 = 
A. I. B. 1929 Lah. 601. 

A ccused suffering from epileptic fits* 

Where the accused, convicted on a charge of murder,, 
had and was suffering from epileptic fits, and owing to 
them he was of irritable temper, liable to lose self-con- 
trol on the most trivial provocation, a recommendation 
of the exercise of the prerogative of mercy was made, 
so P. R. 1918 ; A. I. R. 1924 All. 413 and 23 Cal. 604, 
Ref. {Zafar AU a7id Tek Chand, JJ.) TOLA RaM 
EMPEROR. 102 I. 0. 774 = 8 Lah. 684 = 

28 Or. L. J. 598=29 P. L. B. 104= 
A. I. B. 1927 Lah. 674. 

Where a young girl of 18 years was married to a 

boy 13 years old, and she contracted an intimacy with one 
i*. and became pregnant, and when she suddenly gave 
birth to an illegitimate child, she strangled it owing to- 
her anxiety to conceal her shame. 

Held, that she was rightly convicted of murder and 
sentenced to transportation for life, but that it was a fit 
case in which, in view of the mitigating circumstances,, 
the Local Government should exercise the powers vested 
in it by Ss. 401 and 402. {Shadt Lai, C* J* and Zafar 
AU, /.) Ghulam Jannat V Emperor. 

94 1. 0. 403 = 7 Lah. 70 = 27Cx. L. J. 627= 
27 P. L.B. 534= A. I. R 1926 Lah. 271. 

— S. 403. 


— S. 397— Ooucurrent sentences. 

Sections 401, 457 and 411, 1. P. C. 

Where accused are sentenced under Ss. 457 and 411, 
Penal Code, and also they are sentenced for an offence 
under S. 401 with other accused, the sentences being 
passed on the same day although in sepaiate trials, the 
sentences can be ordered to run concurrently. The 
accused may be considered to have been convicted of 
the offence under S. 401 first and from the moment of 
their conviction the term of imprisonment may be 
deemed to have begun. {Findlay, Offg* J*Cf) Mahadeo 
V* KiNG EmpeROR. 27 Or. L. J. 807 = 

96 1. 0. 471= A. I. B, 1926 Nag. 426. 
— S. 397— Oousecutive sentences. 

— Conviction under S, 400, 1. P. C., for dacoity. 

A conviction can be had under S. 400 even where no 
actual commission of a dacoity is proved. The element 
of the offence is association with the knowlege that it is 
formed for the purpose of committing dacoities 
habitually. Hence where sentence is already passed for 
the offence of committing dacoity there is no bar to the 
passing of a sentence under S. 400. {Dalai and 
Neave, A* /. Cs.) MURLI BRAHMaN KiNG-EM- 
PEROR. 89 I. O. 836=27 O, 0, 386 = 

26 Or. L. X 1412= A. I. B. 1925 OudE 374. 


Applicability. 

Burden of proof. 

Uiscbarge of accused. 

Dismissal of Complaint. 

Presb trial barred. 

Fresh trial not barred. 

Incompetency of Court. 

Principle. 

Miscellaneous. 

-S. 403— Applicability. 

S 403 does not apply to a case where the accused 

as once been convicted for misappropriation of parti- 
alar sums of money on certain dates and is again tried 
the misappropriation of a different sum of money on 
date falling within the same interval. In such a case, 
tie second trial is not illegal. {Krishnan Pandalai, /,) 
Canakayya V. Emperor. 1930 M. W. N. 1097- 
32 M. L. W. 789 = 1930 Or 0. 1194= 
A. I. B. 1930 Mad. 978=59 M. L. J 854.! 
•Same transaction — More than one offence. 


As S. 236 does not contemplate a case in which the 
ries of acts complained of may constitute more than 
e offence, therefore, S. 403 (1) has no application to 
case where more than one offence has been committed 
the same transaction {Courtney T errell, C* J. and 
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jRcnvland, /.) BaBULAL MAHTON v, RaMSARAN 
Singh. 117 1. 0. 626 = 30 Or. L. J. 806 = 

1930 Or. 0. 2=9 Pat. 585=11 P. L. T. 722 = 

A. I. B. 1930 Pat. 26. 

Series of acts — Different offences. 

Section 403 (2) limits or rather explains the common 
law rule as meaning that the acquittal or conviction for 
the offence constituted by acts A, B and C, will not bar 
a subsequent trial in respect of the offence constituted by 
the acts B, C and D. The offences are distinct and the 
evidence necessary in the first case is different from the 
•evidence necessary in the second. This sub-section has 
no application to a case in which entire series of acts 
constituted both offences. {Courtney Terrell^ C. J. and 
Rowland, /.) BaBULAL MaHTON v. RaM SaRAN 
Singh. 1171. 0. 625 = 30 Or. L. J. 806 = 

11 P. L. T. 722=1930 Or. 0. 2=9 Pat. 585 = 
A. I. R. 1930 Pat. 26. ' 

Refusal to file complaint under S, 476. 

The doctrine of autre fois acquit does not apply to a 
refusal by the Magistrate under S. 476 to file complaint 
against an accused. {Wild, /. C. and Rupchand, 
A. J. C.) Rajabali V, Emperor. 

1930 Or. 0. 1147 = A. I. R. 1930 Sind 315. 

Conviction and acquittal not in force. 

Section 403 (1) forbids a retrial only where a person 
has been convicted or acquitted and such conviction or 
acquittal remains in force. When the conviction is set 
aside and is no longer in force and no acquittal also is 
in force* a retrial can be ordered. {Boys and Bennett, 
jj,) AZAM ALi V, Emperor. 121 1. 0. 248= 

31 0r.Ii.J. 230 = 10 L.R.A.0r. 108 = 1929 Or. 0. 294 = 
12 A. I. Or. B. 118 = A. I. B. 1929 AH. 710. 

■ ' — ~ -~ -0f fence falling within two definitions, 

A case under sub-S. (2), S. 235, is covered by the 
main provisions of S. 403. 9 N. L. R. 26, Foil. {Fawcett 
and Mirza, //.) DaGDI DaGDYA v, EMPEROR. 

109 I. O. 346= 30 Bom. L. R 342 = 
10 A. I. Or. R. 187 = 29 Or. L. J. 522= 
A. I. R. 1928 Bom. 177. 

—^Facts different. 

The principle of autre fois acquit is not applicable, 
when, though the section is the same in both trials, the 
facts on which the prosecution rests, are wholly and 
completely different. 

The previous acquittal of an accused under S. 498, 
I. P. C. is no bar to subsequent proceedings on a charge 
of subsequent detention, as this cannot be said to be a 
case of a person being tried for the same offence. 
iffarrison, /,) WaRYAM SiNGH v. EMPEROR. 

106 I. 0. 339 = 9 A. I. Or. R. 316=29 P. L. R. 62= 

29 Or. L. J. 3. 

——^Test is whether the evidence is the same. 

The real test to determine whether the charge under 
'Which the accused was previously charged and acquitted 
‘is different from the charge upon which he was subse- 
quently tried is whether the evidence is the same in both 
cases. {Wort, /.) ChhaNU PRASaD SxnGH v. Em- 
1PEROR. no 1. 0. 792= 11 A. I. Or. B, 29 = 

29 Or. L. J. 760 = 10 P. L. T. 446 = 
A. I. B. 1928 Pat. 677. 

" ■ ■■ ' V illage court. 

Quaere: — Whether the dismissal by a Village Magistrate 
-of a complaint for default of appearance tantamounts to 
an acquittal and whether the acquittal by a village Court 
not a recognized tribunal under the Cr. P, Code, will 
.attract the application of the general principle of autre 
fois acquit apart from the Code. {Waller, y.) RaMA 
:i>rAIDU V. venkataswami NaIDU. lOl I. 0. 891= 
28 Or. Ii. J. 507=8 A. I. Or. B. 178= 
A. I. B. 1927 Mad. 695 =63 M. L. J. 102. 


OR. P. OODE (1898), S. 403 — Burden of proof. 

Condition — T rial and acquittal, 

A verdict of acquittal is immune from challenge ; but 
it is only when an accused has been “ tried” and acquit- 
ted of an offence that the immunity arises. 31 All. 317, 
Ref. {C. C Ghose and Duval, J J,) P. BaNERJEE v. 
Bepin Behary. 43 0. Ii. J. 110 = 30 C.W.N. 382 = 

27 Or. L.J. 751=95 1. 0. 79 = A. I. R. 1926 Oal. 691. 

R elease in a warrant case under S, 249. 

S. 249 is only intended to apply to summons cases 
instituted otherwise than upon complaint and not to 
warrant cases. If an order of release is passed in a 
warrant case under S. 249, the order is void and the 
case still being on the file a fresh case respecting the 
same offence cannot be started on a complaint by a 
private party. {Adami and Bucknill, JJ.) FiraNGI 
Singh v. Durga Singh. 5 Pat. 243=7 P.L.T. 449 = 

I 94 I. 0. 890 = 27 Or. L. J. 6,98 = 

A. I. R. 1926 Pat. 292. 

Change under S. 401, /. P. C, — Acquittal of — 

Subsequent charge under S, 413, /. P. C. 

Where the charge for an offence under S. 401, I. P. 

C. rested primarily on the approver’s statement about 
the accused having been present at a meeting held for 
the purpose of forming the gang, and where it was 
because that statement was disbelieved that the prosecu- 
tion failed and where the approver’s statement was in 
fact part of the material on which the prosecution for 
the offence under S. 413, 1. P. C. had been instituted, 
but that prosecution would be based entirely on the 
evidence as to the discovery of the stolen property in 
the accused’s house, which, it was held in the former 
trial, did not prove his membership of the gang, 

Held, that the two trials were not based on the same 
facts and S. 403 (1) did not apply. {Martineau, J,) 
Chhajju V, Emperor. 88 VO. 185=26 P.L.B. 470= 

26 Or. L. J. 1097= A. I, R. 1926 Eah 637. 

■ — and acquittal for mischief on certain facts 

precludes fresh charge for rioting on nearly the same 
facts. 

Where an accused was alleged to have gone with a 
number of others to a palmyra tope and it was alleged 
that some of the members in that assembly climbed up 
the trees and cut the spathes of the palmyra trees and 
threw down the pots attached to the spathes in which 
toddy was being collected and the accused was once 
charged with mischief under S. 427 of the Penal Code 
and acquitted on the ground that he was not present at 
the scene of occurrence. Held, he could not subse- 
quently be charged with rioting under S. 147 of the 
Penal Code on the allegation that he along with the 
same body of people as on the former occasion went to 
the tope and that some of them destroyed the spathes 
in pursuance of the common object, viz., of committing 
mischief by destroying the spathes and breaking the 
pots because the two transactions were so closely over- 
lapping that it was open to the prosecution to have 
framed an alternative charge of mischief and rioting 
under S. 236. Section 403 is not a section easy of 
construction but the general principle underlying it- is to 
be, borne in mind namely that a man should not be ,put 
upon his trial twice over on the same facts as it is a 
great hardship for a man to stand more than one trial 
for any one offence. {KHshnan, J.) Ckinnappa 
NaidTJ, re, 76 J.O. 708 = 19 M.L.W. 31 = 

33 M.L.T. 269 = 1924 M.W.N. 153= 
25 Cr. L.J. 244= A.I.R. 1924 Mad. 478. 
— S. 403— Burden of proof. 

^Competency to try' explained. 

The words “competent to tfy the offence” mean that 
in order to obtsdn the advantage of the common-law- 
r ule, the accused on the sj&cond occasion must show that 
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the former Court was in a position had it so chosen, to 
try and acquit or convict the accused of the offence 
subsequently charged. The words “competent to try 
are also equivalent to “in a legal position to have tried 
and acquitted or convicted.” They refer nariowly to the 
legal position of the Court at the time of the former 
trial in relation to the particular offence ^ committed by 
the accused and not broadly to the jurisdiction of the 
Court with regard to the class of offence in general. 3; 

All 107 and 17 Bom. L. R. 678, Rel, on; 36 Mad, 308, 
not* Poll. (Courtney-Terreil, C, J. and R(m)la7td^ /.) 

Babulal Mahton ram Saran Singh 

11710 625 = 30 Or. Ii.J. 806= 1930 Or. 0. 2 ~ 

11 P.L.T. 722=9 Pat. 585=A.I.R. 1930 Pat, 26. 

pUa cafi be raised at any stage. 

It is for the accused to show that he has been acquit- 
ted in circumstances which entitle him to a verdict of 
not guilty on the plea of autre fois acquit, and he can 
raise this plea and substantiate it at any stage of the 
nroceeding. {Wort, J.) CHHANU PRASAD v. V MPEROR. 
11 A I Or R 29 = 29 Or. L.J, 760=110 I.O. 792 = 
io P.L.T. 446 = A.I.R. 1928 Pat. 577. 

Receipt of stolen properties. 

Property stolen on different dates. That it is receiv- 
ed by receiver on different dates, can be presumed^ 
Burden lies on accused receiver to prove that he receiv- 
ed it at one and the same time— ()ther wise previous 
acquittal of receiver does not bar his subsequent tiial 
for receiving another item. 27 Cr, L. J. 872, Foil.; ^ 
Cal. 511; A I.R. 1923 All. 547 and A.I.R. 1925 Pat. 20, 
not Foil. \Kincaid, J.C. and Barlee, A./.C.) LadLO- 
mal V. Emperor. 21 S.L.R. 154- 

27 Or.L.J. 1256 = 98 I. 0. 104= A.I.B. 1927 Smd 53. 
S. 403— Discharge of accused. 

— A'i? bar. 

An order dismissing a complaint or discharging an 
accused person does not operate as an acquittal under 
S. 403 and does not bar the taking cognizance of a 
fresh complaint of the same offence even though the 
order of dismissal or discharge has not been set aside by 
a competent authority, (28 Cal, 652; 29 Cal. 726 and 29 
Mad. 126 (F.B.), Rel. on. {Brown, J.) DHANA REDDY 
v Emperor. 8 Rang. 11=1930 Or, C. 688 = 

126 I.O, 341 = 31 Or. L.J. 824= 
A.I.R. 1930 Rang. 166: 

WAai is. 

Where the Magistrate states that he did not frame a 
charge under a particular section, that is tantamount to 
the discharge of the accused from that offence and not 
to acquital. {Dalai, J.) ABDUL RaSHID v. HaRISH 
CHANDRA. 120 1.0. 121 = 30 Or. L. J. 1153 = 
1930 A.L.J. 218=11 L.R.A. Or. 25= 
1929 Or. 0. 668=A.I.R. 1929 All. 940. 

Complainants default — No bar. 

Where an order of discharge is passed merely 
because the complainant and his pleader were absent 
at the appointed hour, the same Magistrate can t^e 
cognizance of second complaint by the same complain- 
ant on same facts for the same offence. (1887) Rat. 
Un. Cr. C. 350; A.I.R. 1925 Bom. 258 ; 29 Cal. 726, 
(F.B.); 29 Mad. 126 (F.B.) and 36 All, 129, Foil. 
{Madgavkar and Baker, //.) EMPEROR v. AMANAT 
KOD aR. 116 LO. 251 = 31 Bom. L R. 146 = 

30 Or. i;.J. 694- 13 AJ.Cr,B, 7= 
A.I. R. 1929 Bom. 134. 

•^ P ractice, 

Magistrate of co-ordinate jurisdiction should not 
enteitain fresh complaint after discharge on same facts 
and evidence and if complainant is aggrieved by refusal 
of the 'first Magistrate to examine witnesses^ as to alleg- 
ed admissions of guilt he must appeal to higher Court. 


OR.P. OODE (1898),S. 403— Dismissal of com- 
plaint. 

{Rupchand and DeSuuza, A./.Cs.) EmpeROR z/, ALIAS. 

124 I. 0. 384 = 31 Or. L.J. 687= 
1929 Or. 0. 536=A.I.R. 1929 Sind 242. 

W’hen one Magistrate has discharged an accused 

person, another Magistrate of a different Court cannot 
entertain a fresh complaint on the same facts for the 
same offence : 22 All. 106, Foil. {Walsh, J.) Nanda 
V. Emperor. 7 A. I.Cr. R. 532 = 8 L.R.A. Or. 79 = 
102 I.O. 344 = 28 Or. L.J. 536 = 
A. I. R. 1927 All. 815. 

Proceedings dropped as not maintainable — 

Change in the law — Fresh proceedings. 

Petitioner deposited a sum of money along with a 
mortgage deed, under S. 83, T. P. Act praying for 
redemption of the mortgage. The deed was suspected 
to be forged and the opposite party applied to start 
proceedings under S. 476. The Court held that 
proceedings under S. 83, T.P. Act were not of a judicial 
character and therefore dropped the proceedings. After 
the amended Code came into force under which the 
proceedings in respect of which the offence is alleged to 
have been committed need not be of a judicial charac- 
ter, the public prosecutor again moved the Court for 
taking the same action against the same person. 

Held, that the petitioner could be proceeded against. 
{Adami and Sen. //.) CHAMARI SinGH v. PUBLIC 
Prosecutor of Gaya. 83 I.O. 730 =4 Pat. 24= 
6 P.L.T. 226 = 3 Pat. L.R.Cr. 51 = 26 Or.L.J. 170 = 
A.I.R. 1925 Pat. 330. 
Fresh complaint is not debarred by reason of 


discharge of accused person under S. 494 {a'). (28 Cal. 
652 (F. B.) ; 29 Cal. 726, 2 P. L. J. 34 and 40 Cal. 71, 
Foil.) {Kulwant Sahay, /.) RaMANAND LaL tj. Ali 
HaSSAN. 83 I. 0. 689= 1924 P. H 0. 0. 226 = 

26 Or. L. J. 129 = A. I. R. 1924 Pat. 797. 

- ■ Of offence under S, 352, I, P. C. — Charge under 

S, 384, /. P, C. . 

It is open to the complainant, after the disposal of the 
case under S. 352, I. P. C., which is the only offence 
which a Magistrate was investigating to move the officer 
empowered to take cognizance thereof, to proceed with 
the trial of the charge under S. 384, I. P. C. {Mullick 
and Kulwant Sahay, //.) GOBIND SWAIN v. KlNG- 
Emperor. 83 I. 0. 345 = 2 Pat. 333 = 

1923 P. H. 0. C. 47 = 1 Pat. L. R. Cr. 109 = 
25 Or. L. J. 1386 = A. 1 R. 1923 Pat. 228. 
— S. 403— Dismissal of complaint. 

Default of complainant. 

After the dismissal of a complaint of simple hurt 
under S. 259 for default of appearance of complainant 
and consequent discharge of the accused, the complain- 
ant submitted a fresh complaint in the same terms with 
an application that it should be restored to file. The 
Magistrate deeming the explanation for the complainant’s 
absence satisfactory took the case on file and convicted 
the accused. 

Held, that the Magistrate had jurisdiction to restore 
the case after having passed the order of discharge. 29 
Mad. 126 (F.B.), Rel. on {Curgenven, /.) VenkaNNa 
V. King-Emperor. 28 Cr. L. J. 804= 

100 1. 0. 384= A. I. R. 1927 Mad. 603. 
'Application under S 488, Cr. P. C, 


When a Magistrate to whom an application for main- 
tenance is made, knows or has reason to believe that a 
similar application on the same facts has previously been 
adjudicated on, he ought not to act on the application 
without considering the previous decision, but he is not 
wrong in law when he does so, and hi's proceedings are 
not ’necessarily Bad and void, regardless of the merits. 
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plaint. 

When the previous application was never adjudicated 
upon, being dismissed for default, the subsequent appli- 
cation is not barred. 1 U. B. R. 64. Kxpl.; 4 L. B. R. 
337, Rel. on.; 5 All. 224, Ref. {Darwood/j.') MaUNG 
Hla Haung V. Ma On Kin. 105 1. 0. 240 = 

5 Rang. 697-6 Bur. L. J. 200 = 28 Or. L. J.912- 
A. I. R. 1927 Rang. 328. 
— Where a complaint is dismissed under S. 203 and 
the order dismissing the complaint is not set aside under 
S. 437, fresh complaint on the same facts is not barred. 
22 All. 106, not Foil. 36 All. 129 ; and 36 All. 53, Foil. 
{Darnels J,) PURAN v. EMPEROR. 

27 Or. L. J. 383 = 7 L. R. A. Or. 89= 
92 I. 0. 896 = A. I. R. 1926 All. 298. 

A complaint dismissed under S. 259 can be 

revived on a fresh complaint as it is not an acquittal. 
28 Mad. 310; 29 Mad. 126 (F. B.) and 28 Cal. 652 
(F. B.), Foil Where the original complaint was 
entertained by Magistrate A only because another Magis- 
trate D who had the jurisdiction in the place was on 
leave, 

Held, that a subsequent complaint could be taken up 
by Magistrate D, {Baker, J. C.) ASHGAR ALI v. 
Akbar Ali. ' 87 I. O. 928 = 26 Or. L. J. 1040 = 

A. I. R. 1925 Nag. 432. 

— S. 403— Fresb trial barred— Connected offence. 

If in a previous trial for offence under a different 

Act a person is convicted and the sentence enhanced in 
view of another offence under Penal Code for which no 
charge was framed, there cannot be subsequent trial for 
that offence inasmuch a.s the Court has taken account of 
the same previously though indirectly. {Suhrawardy 
and Graham //.) KaiLASHPATI UPADHYA v, GoPI 
Koerl 124 1. 0. 69 = 33 0. W. N. 948 = 

1930 Or. 0. 12=31 Or. L J. 613 = 
A. I. R. 1930 Cal. 60. 

^Separate charges. 

Reading Cl (2) in conjunction with Cl. (1) it follows 
that when a separate charge has been framed against 
person under any of the sub-sections other than sub-S. 
(1), S. 235, he cannot be tried for separate charge when 
he has once been convicted or acquitted of one charge. 
10 C. W. N. 518, Rel. on. {Dalai, /.) GhamaNDI 
Nath v. Babu Lal. 119 I. 0. 676 = 

1929 0r. 0. 491= 10 L. R. A. Or. 122=. 
1929 A. L. J. 1056 = 30 Or, L, 0*. 1089 = 
61 All. 977 = 12 A. I. Or. B. 202 = 
A. I. R. 1929 All. 899. 

— 'Breaches of trust, etc. 

If a person commits breach of trust of or misappro- 
priates different sums of money he commits so 
many offences. But it is not desirable that he should be 
tried as many times when he could have been tried for 
all of them at one trial. 2 A. L. J. 673, Cr. Rev. No. 
934 of 1919, Rel. on; A. I. R. 1923 Cal. l79, Ref. 
{Suhrawardy and Mukerji, / J.) SiDH NaTH v. 
Emperor. 49 C. L. J. 378 = 33 0. W N. 464= 
67 Oal. 17=1929 Or. 0. 91= A. I. R. 1929 Cal. 457. 

‘An accused once acquitted cannot be convicted 

for another offence in respect of the same facts. {Addi- 
son, /.) SOBHA Mal V. Emperor. io 7 I. 0. 766= 
29 Cr.,L. J. 282= A. I. B. 1928 Lab. 332. 
■ / mprisonme7it for failure to give security. 

Where accused were sent to jail for failure to furnish 
security under S. 108, Cr, P. Code, on a charge of 
sedition and they were subsequently convicted under 
S. 124' A for the same offence, 

' Held ^ that the latter conviction was not proper, 
{Br^tit, J.) Nga My Gyi v. Emperor. , 


OR. P. CODE (1898), S, 403 — Fresh trial barred, — 

Connected offence. 

116 I. 0. 477 = 13 A. I.. Or. R. 66 = 
30 Cr. L. J. 630 = A. I. R. 1928 Bang. 135. 

Idejitical facts. 

Accused were charged on a charge under S. 193, 
Penal Code and were acquitted after a careful trial! 
Subsequently the accused were charged with offences 
under Ss. 467 and 47l read with S. 120-B, Penal Code, 
upon the facts wholly inseparable from the facts upon 
which the previous case was proceeded with. 

Held, that the subsequent charges could not be pro- 
ceeded with. {Suhrawardy and Mukerji, JJf) 
Cheragali Bepari V. Satischandra Ghose. 

87 I. O. 847=30 C. W. N. 384=26 Cr. L. J. 1023 = 

A. I. B. 1926 Cal. 450. 

-Same facts. 

Where accused were convicted under S. 297, I. P. C., 
for entering a Muhammedan graveyard and cutting a 
tree there and were acquitted in appeal. 

Held, that they cannot be again prosecuted for theft 
on the same facts. 48 Cal. 78; 31 Cal. 1007 and 40 
Bom. 97, Cons. {Harrison, /.) FatTEH MuHaMMAD 
V. Emperor. 96 I. 0. 875 = 8 Lah. 62= 

28 P. L. R, 518 = 27 Or. L. J. 1019 = 
A. I. R. 1926 Lah. 639. 
^6*^. 121-^ and 120-B, I. P. C. 

There do not exist two conspiracies, one for the over- 
awing the Government and the other for killing Euro- 
peans, where a conspiracy to overawe the Government 
by means of criminal force, namely, by causing bombs to 
be thrown at British officers is proved. The conspiracy 
is one and the same, the killing of Europeans being only 
the means to an end, viz., the object of overawing the 
Government by criminal force. In such a case when 
once there has been a conviction under S. 121-A a fresh 
conviction, under S. 120-B, cannot be founded on the 
same facts. {Martineau, /.) HussaIN z/. EMPEROR. 

82 I. 0. 169 = 26 Cr. L. J. 1241 = 
A. 1. B. 1925 Lah. 167. 

Receipt of stolen properties. 

Where stolen properties are found in possession of 
the accused at one and the same time and he has already 
been convicted under S. 411, I. P. C., for the receipt of 
one of the properties, he cannot be convicted again, for 
the other property unless there is distinct evidence that 
the property of the second case was received by the ap- 
pellant under different circumstances and at a different 
time from those of the first property. {Dalai, J. C.) 
Munwa V. Emperor. 83 1 o. 481= 

26 Or. L.J. 1= A. I. B. 1925 Oudh 298. 
Charge which coutd harue been joined. 

The trial Judge acquitted the accused from the offence 
of abetment of theft though he found him guilty of 
receiving stolen property but he did not charge him for 
it as he could have done under S. 236, 111. {a) and 
acquitted him on a charge under S. 411. 1. P, C. 

Held, that a second trial was barred as the charges 
could have been joined in the first trial under S. 236, 
lilus, (flt) of Cr. P. C. {Jkfacleod, C. J. and Shah, Jf) 
PuNDLiK Shankar Gujar, in re. 

86 1. O. 479 = 26 Bom. L. B. 440=26 Or. L. J. 831 = 
A. I. B. 1924 Bom. 448. 

Stolen properties in possession of accused — Pres-^ 

cription a^ to a single offence. 

Where some items of stolen property, viz., some 
carpets, some postage stamps and some padlocks were 
found in the possession of one accused and they were 
charged under S. 411, 1. P. C., as regards possession of 
the carpets and one was convicted and subsequently they 
were again charged as regards the . possession of ths 
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connected offence. 

postage stamps and they pleaded autre fots acquit 
and convict. 

Beld^ they in effect claim the presumption in their 
favour that their retention of all these goods was one 
offence and one transaction and to the benefit of this 
presumption they are entitled. The fact that one has 
been acquitted and the other convicted makes no diffe- 
rence. The contention that as the articles recovered 
from their possession were of very diverse character, the 
offences of the dishonest retention of each set of articles 
were distinct offences is negatived by the definition of 
what the same offence is as defined in sub-S. (2) of 
S. 234 of the Criminal Procedure Code. It is there 
prescribed that offences are of the same kind when they 
are punishable with the same section of the Indian 
Penal Code. (1888) l5 Cal. 5ll ; (1893) l5 All. 317 ; 
1923 Cal. 557 ; (1905) 9 C. W. N. 1027 Disc. {Adami 
and BucknilUJj:) EMPEROR z/. BiSHUN SiNGH. 

81 1. 0. 226 = 3 Pat. 603 = 5 P. L. T. 319 = 
1924 P. H. 0. 0. 126=2 Pat. L. R. Or. 131= 
25 Or. L. JT. 738= A. I. R. 1925 Pat. 20. 

Same facts. 

Where an accused was alleged to have gone with a 
number of others to a palmyra tope and it was alleged 
that some of the members in that assembly climbed up 
the trees and cut the spathes of the palmyra trees and 
threw down the pots attached to the spathes in which 
toddy was being collected and the accused was once 
charged with mischief under S. 427 of the Penal Code 
and acquitted on the ground that he was not present at 
the scene of occurrence. Held^ he could not subsequently 
be charged with rioting under S. 147 of the Penal Code 
•on practically the same allegations because the two tran- 
sactions were so closely overlapping that it was open to 
the prosecution to have framed an alternative charge of 
mischief and rioting under S. 236. Section 403 is not a 
section easy of construction but the general principle 
underlying it is to be borne in mind, namely, that a man 
should not be put upon his trial twice over on the same 
facts as it is a great hardship for a man to stand more 
than one trial for any one offence. {ICrisknan, /.) 
Chinn APPA NAIPU, in re, 76 I. d. 708= 

19 M. L. W. 31 = 33 M. L. T. 269 = 
1924 M. W. N. 153= 25 Or. L. J. 244= 
A. L R 1924 Mad. 478. 

Same facts. 

The petitioner was originally summoned to answer a 
charge under S. 426, I, P. C. During the pendency of ! 
that case the Magistrate acquitted him under S. 247, | 
Cr. P. C., on the ground of the absence of the complain- ! 
ant. The complainant submitted a petition to the Dis- { 
trict Magistrate who revived the complaint but directed 
that prosecution should proceed under S. 379, 1. P. C., 
instead of under S. 426. 

Heldy the proceedings from the date of the revival of 
the case are vitiated by want of jurisdiction. {Ifewbould 
and Suhrawardy, //.) FaZZAR PraMaNIC v. KinG- 
EMPEROR. 76 1. 0. 293 = 37 C. L. J. 353= 

26 Or. L. J. 149= A. I. R. 1928 Cal, 407. 
— S. 403— Fresh trial barred— Same offence. 

Different complainants. 

A judgment-debtor escaped from the Amin who had 
arrested him. The decree-holder then lodged a com- 
plaint against him but he was acquitted. Thereupon 
the Amin lodged another complaint. 

Held, that the judgment-debtor’s acquittal in the dec- 
ree-holder’s complaint is an effective bar against the 
subsequent complaint by the Amin under S. 403. A.I.R. 
1928 Bom. 143 and 36 Mad. 308, Ref. {^Jackson, /.) 
KOLANDASWAMI PlLbAI Rajaratna Mpdaliar. 


CR. P. CODE (1898), S. 403— Fresh trial barred— 

Same offence. 

31 M. Ii. W. 755 = 1930 M. W. N. 532= 
1930 Or. 0. 896=127 I. 0. 645 = 
A. I. R. 1930 Mad. 785 = 68 M. L. J, 579. 

Composition. 

Composition has the effect of acquittal only as be- 
tween the person who is entitled to compound on the one 
hand and the accused with whom the coipposition takes 
place on the other. Where the accused are not tried for 
the specific offences for which a charge is subsequently 
laid and there has been no composition with the person 
entitled to compound, the later prosecution can be proceed- 
ed with. {ICrishnan Pandalai, /.) VenkaTaSWAMI v . 
Narappa. 1930 M. W. N. 692. 

Acquittal — Wkefi can he passed. 

Under S. 247 it is not necessary that the summons 
should be served on the accused or that he should be 
present in the Court before an order of acquittal can be 
passed in his favour on account of the absence of the 
complainant. The word “ tried ” in S- 403 does not 
necessarily mean tried on merits and such acquittal bars 
fresh trial. Case-law discussed. (^Paikar and Baker, 
JJ.) Shankar Dattatraya z/. Dattatraya Sada- 
SIVa. 126 1. 0. 321 = 31 Cr. L. 1000 = 

63 Bom. 693=31 Bom. L. R. 795= 
1929 Cr. 0. 436=A.I.R. 1929 Bom. 408, 
‘ T ried ’, meaning of— Acquittal under S. 247. 

The meaning of the word “ tried ” in S. 403 (1) does 
not necessarily import a decision of a case on merits, 
but only refers to the nature of the proceedings that 
were had ; or in other words, means that the proceed- 
ings in which the acquittal was passed were in the 
nature of a trial. Therefore, an acquittal under S. 247 
would bar a further trial under S. 403 (1). 34 Mad. 
253, Appr.; 40 Mad. 976 ; 7 C. W. N. 493 and 7 C. 
W. N. 711, Ref. (^Mukerji and Graham, //.) SUKU 
Ram V. Krishna Deb. 49 C. L. J. 119= 

33 0. W. N. 260 = 116 I. 0. 174 = 30 Or. L. J. 585= 
12 A. I. Or. R. 463= A. I. R. 1929 Oal. 189. 
— Cheating. 

In a charge of cheating the complainant must disclose 
all the evidence of deception at the first trial and he 
cannot institute a series of trials each based upon 
different evidence of deception. 28 All. 313, Rel. on. 
ijackson, /.) MOOKA PiLLAI v. EMPEROR. 

991. 0. 1035=25 M. L. W. 220 = 28 Or. L. J. 235 = 
7 A. I. Or. R. 390= A. I. R. 1927 Mad, 444. 
‘ Trial meaning of— Acquittal under S. 247. 

The word “ trial ” in S. 403 does not necessarily 
import a decision of any case on the merits. A trial 
commences, if not from the moment an accused is 
served with summons, certainly from the moment he 
appears in Court on the case being called. An acquittal 
under S. 247 is a bar to further prosecution. A. I. R, 

1 1923 All, 360 ; 4 C. W. N. 346 ; 34 Mad. 253 and 40 
Mad. 976, Foil. {Findlay, J. C.) YaSHODA z/. MT. 
BANUBAI. 28 Or. L. J. 183 = 99 I. O. 856= 

A.I.R. 1927 Nag. 388. 

^ Fraud ^Acquittal by. 

Acquittal of accused brought about by fraud esta- 
blished against third person in proceedings to which the 
accused were not parties is valid unless set aside by 
independent proceedings. {Boys. Harbans v. 
Emperor. 83 1. 0, 658=22 A. Xi. jr. 820= 

6 L. E. A. Cr, 143 = 26 Or. L. J. 98= 
A. I. R. 1924 All. 778. 

—Trial in Native State. 

Where accused committed dacoity in British India 
but were caught with the stolen property in a Native 
State and were tried and convicted under S. 411 by 
the State Court and had undergone the period of im- 
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P. CODE (1898), S.403— Fresli trial barred— 

Same offence. 

jprisonment, held another trial for the same offence on 
the same facts in British India was barred. {Harrtson, 
j ) Teja Singh v, emperor. 73 1. 0. 939 ~ 
SLab.L. J. 574=24Cr.L. J. 715- 
A. I. R. 1924 Lab. 238. 

Acqaittal even under wrong section is a bar to 

further trial on same facts. {^Ashworth, A, J. CJ) RaM 
NIDH V, Ram SaraN. 26 O. 0, 282 = 81 1. 0 . 314 = 
25 Or. Ij. j. 794 = a. I. R. 1924 Oudb 64. 
Acquittal under S. 247. 

Order'under S. 247 Cr. P. Code, before accused was 
served with summons is a bar to fresh complaint on 
the same facts. {Foster^ Jl) KIRaN SIRKAR if. 
King-Empekor. 741. 0. 719-5 Pat. L. T. 15 = 

2 Pat..!.. R. Cr. 10 = 24 Or. L. J. 815 = 
A. I. R. 1924 Pat. 140. 
Burma Village Act {I/I of 1889). 

The Burma Village Act has conferred on the village 
Headman the pov/er to try, as a Court, offences under 
S. 294, 1. P, Code, and other offences and therefore 
where the accused has been once tried by him for an 
•offence and has been convicted of .such offence, he is not 
liable to be tried again for the same offence by the 
Township Magistrate. {May Oung, J.) NGa E zf. 
King-Emperor, l Rang. 449 =2 Bur. L. J. 149= 
76 I.O. 697 = 25 Cr.L.J. 233 = A.I.R. 1924 Rang. 23. 
— S. 403— Fresh trial barred — Under different law. 

Where the goods which formed the subject of a 

charge under Ch. 17, Penal Code, and of a charge 
under S. 54- A, Calcutta Police Act, were identical. 

Held, that the accused should have been tried for all 
these offences at one trial and should not have been 
subjected to two trials in respect of his possession of 
the same'goods. {Greaves and Panton, JJl) CHAITO 
Kalwar V. Emperor. A. 1. R. 1928 Cal. 240. 
— Distinct offence — Burma Forest Act, *9. 61 and 

R. 21— *9i'. 379 and 411, /. P. Code. 

On the same facts a plea of autre foi s acquit cannot 
be sustained for a different offence unless the require- 
ments of S. 403 (1) are fulfilled. Conversely the plea 
of autre fois acquit in similar circumstances cannot be 
defeated except under sub- S. (2) of the same section. 
The key to sub-S. (2) lies in the words “distinct 
•offence.” By “ distinct offence ” is meant that it 
must be an offence entirely unconnected with a 
former offence charged. A general offence of theft 
is wholly not unconnected with an offence of 
•extracting teak timber without a license. A was 
prosecuted under Burma Forest Act under R. 21 for 
extracting teak timber without a licence and under 

S, 61 for counterfeiting akauk mark upon teak timber 
stolen by him. He was acquitted of these charges. 
Subsequently, A was prosecuted on the same facts under 
Ss. 379 and 411, Penal Code. It was contended that A 
was entitled to set up a plea of autre fois acquit. 

Held, that in the circumstances the plea was main- 
tainable. {Cunliffe, J.) YeOK KUK v, EMPEROR. 

6 Rang. 386 = 111 1 0. 850 = 
29 Cr. L. J. 930= A. I. R. 1928 Rang, 252. 

'■ — "S . 160, Penal Code — Bombay District Police 

Jict, S. 6l (o). 

Failure to frame alternative charges both under 
S. 160, I. P. Code, and also under S. 61 C^), Bombay 
District Police Act, and acquittal under the former 
operate as a bar to the fresh prosecution under the 
latter. 45 Cal. 727 and 1 B. L. R.' l5, Foil {Patkar 
and Baker, //.) EMPEROR v, KaLLASANI. 

29 Bom. L; R. 1478= 28 Or. Ii. J. 1032= 
106 I. 0. 216= A. I. R, 1927 Bom. 629. 
— ^—Calcutta Police Aet^ S. 68 and Merchant Shtp” 

Cr. D.— 45 


CB. P.CODB (1898), S.103—Fjcesli trial not 'barred'. 

pzng Act. S. 103 (4). 

Where the accused, an officer of a steamship, was 
convicted under S. 68 of the Calcutta Police Act on a 
charge of drinking and disorderly conduct creating a 
disturbance by assaulting the Captain of the vessel and 
sentenced to pay a fine, and the Captain subsequently 
filed a complaint on the same facts under S. 103 (4) of 
the Merchants Shipping Act charging the accused with 
having assaulted him and he was convicted under the 
said section and sentenced. 

Held, that the substantial charge under the Police 
Act being “ assault,” Cr. P. Code, S. 403 (1), 2nd part, 
is a bar to a second conviction upon the same facts 
under a different enactment, namely, the Merchants 
Shipping Act. {Ra^ikin and Chotzner, JJ.') ALFRED 
LAIRD z/. Emperor. 31 0. W. n. 195= 

99 I. 0. 1033=28 Or. L. J. 233= 

7 A. I. Cr. R. 386 = A. I. B. 1927 Oal. 224. 
Forgery — Registration Act. 

Where an accused has been tried and acquitted under 
sections of the I. P. Code of offences of forgery and 
abetment thereof, his subsequent trial for offences under 
the Registration Act, on the same facts is barred undei 
S. 403, Cr. P. Code. {Frait, //.) Maung SaiNG v. 
Emperor. 1 Rang. 299 = 25 Or. L. J*. 191 = 

76 1. 0. 431 = A. I. R. 1924 Rang. 213. 
— S. 403— Fresli trial not barred. 

■ E ssentials of autre fois acquit — Joi?it complaint 

— Composition with one — Effect of. 

To set up the plea of autre fois acquit it is essential 
that there must have been a previous trial of the offence 
terminating in the order of acquittal. It must be esta- 
blished that the offences were substantially the same and 
grew out of same facts. Where the two indictments 
are essentially different and relate to separate and 
independent transactions affecting distinct individuals it 
cannot be held that acquittal 'w^ith reference to com- 
plaint of the one is a bar to entertainment of the 
second complaint. It is not necessary that both com- 
plaints ^hould be before the same person but before the 
presiding officer of the same Court. B and C instituted 
a joint complaint against H. Transactions out of 
which the complaints arose were different and indepen- 
dent, and separate complaints ought to have been pre- 
sented. B and H compounded the case with the result 
that Cs case was no longer subject of judicial inquiry. 

C filed a fresh complaint, H contended that he had been 
acquitted of all charges in the original complaint and 
no fresh complaint could be entertained under S. 403. 

Held, that the effect of acquittal with reference to* 
complaint was no bar to the entertainment df the* 
complaint by C. No order for acquittal had been 
passed with reference to C^s complaint and H was not’ 
ordered to be discharged on the same, 9 All. 52 ; 
(1895) A. W. N. 86 ; 5 A. L. J. 137 ; 29 All. 7 and 
36 All. 129, Ref. ; 4 C. W. N. 242 ; 34 Mad. 253 and 
41 Mad. 685, Dist: {Sen, /.) HUKUM SiNGH v: 
Emperor. 120 1. C. 117 = 1930 Or. 0. 81 = 

1930 A. B, J. 85= 30 Or. L. J. 1149= 

A I. R. 1930 AU. 92. 

• Directors of company — S, 91-J7, Companies Act 

—5. 409, /. F, C, 

Two persons, who were the directors of a Bank, were 
prosecuted, tried for and convicted under S. 91-B, Com- 
panies Act. They were further prosecuted for criminal 
breach of trust. It was contended that under S. 403 a 
person could not be charged on the same facts for any 
other offence for which a different charge from the one 
made against him might have been made under S.'236," 
or for which he might have been convicted under 
S. 237. 

Held, th4t the offence under S.,91-B, Companies Act, ' 
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OR. P. CODE (1898), S.403~Fresli trial not barred, 
had nothing to do with the alleged offence of criminal 
breach of trust of the Bank’s funds. No alternative 
charge was possible in the proceedings under S. 91-B, 
Companies Act and that the case was governed by 
S. 403 (2), Cr. P. Code. 5 S.L.R. 16 Foil, and 23 Cal. 
174, Appr.; A. I R. 1926 Lah. 639 ; 45 Cal. 727; 29 P. 
L.R. 52; A.I.R. 1927 Bom. 629 and A. I. R. 1928 Lah. 
332, Ref. (^Johnstone, /.) MaNGALSEN v, EmPEROR. 

118 I. 0. 650 = 30 Or. L. J. 954=1930 Cr. 0. 25= I 
A. I. R. 1930 Lab. 57. 

An occupier of premises writhin the jurisdiction 

of Union Board failed to remove encroachment of which 
notice was given to him. He was found guilty but on 
appeal he was acquitted on the ground that in a previous 
tiial he was tried upon the same facts. The previous 
case was brought by the District Board in which the 
accused was acquitted because the encroachment was 
within jurisdiction of the Union Board and not of the 
District Board. 

Held, that the present case was not upon the same 
facts as the previous one and so the acquittal was 
wrong. {Fandalai, /.) UNION BOARD, AYYAMPET 
V. Ramachanora Aiyar. 1930 M. W. N. 500= 
1930 Or. 0. 1187 = A. I. R. 1930 Mad. 971. 

Subsequent charge for which the original Magis- 
trate cannot try. 

While a Magistrate, with first class powers, was 
conducting a trial, the accused, suddenly stood up in 
Court, shouted “Jai Mahabir” and beat another person 
with a shoe. The accused thereby committed two 
offences under Penal Code, Ss. 228 and 355. The pre- 
siding Magistrate exercising his powers under S. 480, 
Cr. P. Code, punished him for the offence, under S. 
228, Penal Code. Thereafter the assaulted person filed 
a complaint in Sub-Divisional Officer’s Court who con- 
victed the accused under S. 355. In appeal and revi- 
sion the accused pleaded bar of S. 403, Cr. P. Code, 

Held, that the Magistrate had no cognizance of the 
offence under S. 355, Penal Code and therefore, in the 
absence of this condition precedent was incompetent 
to try the accused for it. Consequently the accused 
was never in peril of punishment and cannot rely 
on the plea of the autre f&is convict. {Court- 
ney'Terrel, C. /. and Rowland, /.) BaBULAL 

Mahton V. Ram Saran Singh. 117 1. 0. 625= 

30 Or. L. J. 806=1930 Or. 0. 2=11 P. L. T. 722 = 
9 Pat. 586= A. I. R. 1930 Pat. 26. 

FHstinct offences. 

Where a man has been tried and acquitted on a charge 
of being in dishonest possession of property stolen in a 
dacoUy knowing or having reason to believe that the 
property was stolen in a dacoity, it is open to the Crown 
to prove that he actually took part in the dacoity, for 
the latter was not the offence of which he was acquitted. 
Even if he has been acquitted on a charge of dacoity 
it is open to the Crown to prove that the day before the 
dacoity he ivas seen in the neighbourhood of the dacoity. 
A. I. R. 1928 Oudh 430, Ref. {Ra%a and Nanaimity, 
//.) .. BaCHCHU V. EMPEROR. 7 O. W. N. 862 = 
1930 Or. C. 1079 = A. I. R. 1930 Oudb. 465. 
— Distinct offences. 

Where the two offences committed are quite distinct 
and committed against distinct persons, S. 403 is no 
bar to prosecution for the second offence. {Dalai, /.) 
ABDUL Rashid v. Harish Chandra. 

120 I. 0. 121=30 Cr. L. J. 1163= I 
1930 A. L. J. 218=11 L. R. A. Cr. 25 = 
1929 Or. 0. 668= A.I.R. 1929 All. 940. 

■'«Cofwiction for affraySuhsequent charge for hurt. 

Conviction of an accused for an offence under S. 160,* 
penal Code, on prosecution initiated by the police 
against both accused and the complainant in* which bpth 


CR. P. CODE (1898), S 403~Fresb trial not barred’ 
were sentenced to varying fines, does not bar the sub- 
sequent prosecution of the accused for offences under 
Ss. 323 and 147, Penal Code, on complaint laid by the 
complainant. For in the previous prosecution the 
charges under Ss. 323 and 147, could have been joined 
against the present accused under S. 235 (1). A I. R 
1925 All. 299, Rel. on.; A.I.R. 1927 Bom. 629, Dist. 
{Patkar and mid, //.) DODBU CaLU Mahar, In re. 

118 I. C. 693 = 1929 Cr. C.610 = 
31 Bom. L. R. 922=30 Cr. L. J. 965 = 
A. I. R. 1929 Bom. 451. 

~S. 19 {e). Arms Act and S. 324, 1.P. C. 

The offence under S. 19 {e) Arms Act is distinct from 
offence under S. 324, 1. P. C. and therefoje a trial for 
an offence under S. 324, I. P. C., would not be a bar 
to the proceedings under S. 19 {e\ Arms Act 40 Bom. 
97 and 23 Cal. 174, Rel. on. {Mirza and Fatkar, J /. j 
Manjubhai Gordhandas Emperor. 

119 I. C. 641 = 53 Bom. 604=31 Bom. L. R. 536 = 
1929 Cr. C. 38 = 30 Cr. L. J. 1069 = 
A. I, R. 1929 Bom. 283. 

—Persons jo ntly tried— Some acquitted and some 

convicted — Appeal against conviction but not appeal 
against acquittal — Appellate Court declaiing trial as 
void and ordering fresh trial— Acquittal also becomes 
void— Persons acquitted can be tried for any other 
offence— Any person added at the fresh trial is not 
affected by previous acquittals of some accused — Any 
person convicted or acquitted of any offence may also 
be tried for another offence subsequently if the first 
Magistrate was not competent to try the subsequent 
charge. (7 Mad. 557, Ref.) {Subhedar, A.J.C) 
Mamji Jairam BHATE V. Kalekhan. 

117 1. C. 267 = 30 Cr. L. J. 763 = 1929 Or. C. 61 = 


, . , , 1. ±0. Nag. 161. 

Motor Vehicles Act {VIII of 1914), S. S— Pro- 
secution under S, 338. /. F. C , 

Where a driver of a motor lorry was once convicted of 
an offence under S.5, Motor Vehicles Act ( VIII of 1914) 
for reckless driving which had resulted in the lorry 
knocking against a chabutra and fracturing the bones of 
the leg of a person sitting on it, 

that the one act w^as the act of rash driving, 
and even if the applicant’s lorry had not knocked 
against the chabutra and had not Injured the person, 
he would still have been liable for reckless driving. 
There was not only one act of reckless driving, but a 
subsequent act of knocking against a man during such 
rash^ driving and, therefore, his conviction for rash 
driving cannot protect him from prosecution for the 
consequences of such rash driving under S.325 or S. 338 
I. P. C. ; but he cannot be tried under S. 279. (Dalai, 
/.) Gur Narain 25'. Emperor. 1071.0.687= 
26 A. L. JT, 160= 9 A. L Or. R. 99 = 
9 L. R. A. Or. 11 = 29 Or. L. J, 271 = 
^ A. I. R. 1928 All. 191. 

Ss. 193 and 182, /. F. C. 

The accused filed a complaint before the District 
Magistrate charging certain police patels with ill-treat- 
ment,^ Subsequently she preferred a complaint to the 
Sub-divisional Magistrate charging a certain Sub- 
Inspector and a head constable with ill-treatment in the 
course of an enquiry. The Sub-divisional Magistrate 
charged her under S. 193, 1.P.C. but she was acquitted 
under S. 494 (3), Cr. P. C. Subsequently the District 
Magistrate made a complaint against her under S. 182, 
I. P. C. 

Held, that the case is one where there can be said to 
have been a series of acts so cotmected together as to 
form the same transaction, within the meaning of sub- 
S. (1), S. 235 » that in that series of acts more offences 
than one were committed by the same person ; that the 
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OR. P. CODE (1898), S.403— Fresh trial notharred. 

wording of 'sub-S. 1 1 j, S. 235, did cover the case and 
that the previous acquittal did not bar the subsequent 
prosecution. {Fawcett and Mtrza, JJ^ DaGDI 
DaGDYA V. Empekor. 109 I. 0. 346 = 

30 Bom. L. R. 342= 10 A. I Or. R. 187 = 
29 Or. L. J. 522 = A. I. R. 1928 Bom. 177. 

’“‘Withdrawal of two successive complaints as being 

under a wrong section and by a wrong per son ^ 

A complaint under S. 173, Penal Code, was filed 
against the accused, but was withdrawn on the ground 
that it was under a wrong section, namely, S. 173 
instead of S. 174, and the accused was acquitted under I 
S, 248, Cr. P. Code. A second complaint filed on I 
the same facts by the same man, a head constable, 
under S. 174, Penal Code, was also withdrawn on the 
ground that the head constable was not the proper com- 
plainant and a second time the accused was acquitted 
under S. 248, Cr. P. Code. A third complaint was 
filed by the Sub- Inspector on the same facts under 
S. l74, Penal Code, and the accused was convicted. 

Held^ that the conviction was proper and the trial 
was not barred by the previous acquittals. 22 Bom. 
7ll ; 40 Bom. 97 ; and 37 All. 107. Foil.; 36 Mad. 
308, Diss. from. {Fawcett and Mirza, JJ.) EMPEROR 
V. Ambaji. 109 I. 0. 481 = 62 Boim 257= 

30 Bom. L. R. 380 = 29 Cr. Ii. J. 545 = 
10 A. I. Cr. R. 288 = A, I. R. 1928 Bom. 143. 

-Cheating — False personation before Sub- Registrar, 

Where a person executed a mortgage and registeied 
it and w'as subsequently tried and acquitted under 
Ss. 419-114, Penal Code. 

Held, that his subsequent trial under S. 82 (^•), 
Registration Act, was not barred as he committed two 
entirely distinct offences : one w^as cheating by persona- 
tion when he executed the deed of mortgage ; and the 
other an offence under the Registration Act, when he 
represented himself at the registration office to be 
another, and that the offence of personation at the 
registration office was a totally diflerent and subse- 
quent one .to the offence of cheating. A. I. R. 1924 
Rang. 213, Ref. {Darwood, /.) ME TOK v, KING 
Emperor. 105 1. C. 236 = 6 Bur. L. J. 201= 

28 Cr. L. J. 908 = A. I. R. 1927 Rang. 303. 
Distinct offences. 

Where the accused was convicted for theft as he was 
found removing gunny bags wdth opium inside, 

Held, his conviction for theft does not bar his trial 
for being in possession of opium, under S, 9 of the 
Opium Act. {Daniels, '/,) DEOKI KoeRI v, Em- 
PEROR. 95 I. C. 287=48 All. 496= 

24 A. L. JT. 659=7 L. R. A. Cr. 95= 
27 Or. L. J. 767= A. I. R. 1926 AU. 406. 

— First trial failing for want of sanction. 

Where a previous prosecution has failed on the 
ground that sanction under S, 196 has not been obtain- 
ed, a subsequent prosecution on the same facts and for 
the same offence, is not illegal if it is launched after 
obtaining of such sanction, the first Court not being 
competent to try for the offence subsequently charged 
within S. 403 (4). {Sulcdman, /.) RaM NaTH v 
King-Emperor. 94 I. O. 897=24 A. L. J. 180= 

7 L, R. A. Or. 18= 27 Or. Ii. J. 705= 

^ . A.I. R. 1926 All. 231. 

^Trial and acquittal of an accused under Penal 

Code, S. o25 with 147 does not bar his subsequent trial 
on the same facts under Penal Code, S. 302. 42 All. 
128 and 24 Mad. 16, Foil. {Kafihaiya Dal and Boys, 
JJ.) Yad Ram v. Emperor, 

94 1. C. 369 = 7 Ii. R. A. Or. 116 = 27 Or. L. J. 615. 
“A's trial and acquittal with Magistrate’s expres- 
sion that further proceedings in regard to the subject- 
matter should not be taken— Plea of autre fats acquit i 


S. 403 — Incomptency of 


CR. P. CODE (1898), 

Court. 

is not available to B but Magistrate may consider the 
acquittal of A for the same offence for determining 
sufficient gi ound for issue of process under S 204 37 

Cal. 680 ; 36 All. 168 and 41 Cal. 754, Appr.’ • 7 C.W 
N. 493 and 7 C. W. N. 7ll, Diss. from. '{Rage and 
Mukerjt, JJ.) SUBAL ChaNDRA v. AHADULLAH 
Sheikh. 85 1 . c. 388 = 53 Cal. 606= 

44 C. L. J. 114=27 Cr. L. J. 788 = 
30 C. W. N. 546 = A. I. R. 1926 Cal. 795. 

— Bengal Fovd Adulteration Act, .S’. 21. 

Prosecution of an accused under S. 21 of Bengal Food 
Adulteration Act without any older or consent in 
writing of the Municipal Commissioners within the 
meaning of S. 15 of the Act, and his subsequent acquittal 
under S. 245, Cr. P. Code, is no bar to his subsequent 
trial on the same facts for the same offence. {C. C, 
Ghose and Duval, JJ.) p . BaNERJEE v. BePIN 
Behary Ghose. 95 I. C. 79 = 43 C. L. J. 110 = 
30 C. W, 2Sr. 382=27 Cr. L. J, 761 = 

^ A. I. R. 1926 Cal. 691. 

Conviction for affray is no bar to subsequent 
conviction for causing hurt in the affray. {Mukerfi, J.) 
Ram Sukh V. Emperor. 86 1 , c. 64 = 

47 AU. 284 = 23 A. L. J. 8 = 26 Cr. Ii. J. 688=^ 
6 L. R. A. Cr. 41= A. I. R. 1925 AU. 299. 
Where a woman has been abducted and detained 
an acquittal on a charge of abduction is no bar to the 
trial of a charge of detention. {Broadway, J.) MaH- 
BUB Ali Khan v. Emperor. 74 i.'o. 444 = 

24 Cr. L. J. 780 = A. I. R. 1924 Lab. 330 
— S. 403— Incompetency of Court, 

Want of sanction. 

Where the appellate Court acquits the accused on the 
ground that the conviction was recorded without the 
sanction necessary under S. 195, and that therefore the 
Magistrate had no jurisdiction, the provisions of S. 403 
will not bar a second prosecution. 37 All. 107, Rel. on. 
{Dalai, J.) ABDUL RASHID v. HARISH CHANDRA 
120 I. C. 121= SO Cr. L. J. 1163 = 
1930 A. L. J. 218 = 11 L. R. A. Cr, 26 = 
1929 Or. C. 668=A. I. R. 1929 AU. 940. 

Uncommunicated order of stay. 

Where an additional District Magistrate took the case 
on his own file and ordered further proceedings to be 
stopped but the order was not communicated to the 
proper Court and where therefore the lower Court 
ordered acquittal under S. 247, Cr. P. Code, 

Held, that is. 403, Cr. P. Code, was no bar for a 
retrial of the accused. 34 Mad. 253 ; 4 C. W. N. 346 
and 7 C. W. N. 711, Ref. (C. C. Ghose and Jatk, JJ.) 
Musa Singh v, Gostha Behary. 1929 Cr. C. 327= 

A. I. R. 1929 Cal. 667. 
When the acquittal is not by a Court of com- 
petent jurisdiction, there can be no bar under S. 403. 
{Patkar and Baker, JJ.) SHANKAR TULSHIRaM, 
In re. 113 I. O, 70 = 30 Cr . Ii. J. 64 - 63 Bom. 69 = 

11 A. I. Cr. R. 510 = 30 Bom. L B, 1436= 
A. I. R. 1928 Bom. 530. 
•Where a person is acquitted, under S. 498, 
Penal Code, by a Magistrate, who was not com- 
petent to try him under S. 494, he can subsequently be 
tried under S. 494, and the finding of the former Magis- 
trate is not binding on the Magistrate trying him under 
S. 494. {Zafar AH, J.) MT. ALLAH Dl ». EMPEROR. 
110 I.O. 333 = 29 P.I 1 .B. 633= 10 A.LCr. R, 600= 
29 Or. Ii. J. 701 = A. I. B. 1928 Dab. 844. 
An accused is not entitled to have a verdict of 


not guilty entered on the plea of autre fats acquit in a 
second prosecution for an offence conrtituted by the 
same acts, if the Court by which the first case was 
tried was not competent to try the offence subsequently 
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OR. P. CODE (1898), S. 403— Incomptency of 
Court. 

charged. J.) ChHANU PROSAD v. EMPEROR. 

no LO. 792=11 A. I. Or. E. 29 = 29 Or. L. J. 760 = 
10 P. L. T. 446 = A. I. R. 1928 Pat. 577. 

■ - '’Absence of complatnt under S, 195. 

The absence of a complaint in writing as lequired by 
S. 195 (1), of the public servant concerned or his supe- 
rior makes the Court a Court not of competent jurisdic- 
tion and therefore, renders valueless the plea of pre- 
vious acquittal as a bar to his re-trial on the same facts 
after proper complaint is made. S. 537 {a) does not 
apply, as in the first trial, there cannot be said to be an 
■error, omission or irregularity in a complaint, but an 
absence of complaint altogether. {ICincatd^ J. C. and 
Tyabji, A J, C.) FaKIRI MOHAMMED z/. EMPEROR. 

97 I. C. 417=21 S.I 1 .R. 1=27 Or. L. J. 1105 = 
A.IR. 1927 Sind 10. 
— S, 403, cl. (4; allows a second prosecution for an 
offence constituted by the same acts if the Court by 
which the first case was tried was not competent to try 
the offence subsequently charged. S. 403 does not apply 
to such cases, i^Knshnan^ J.) PalaNI GouNDAN v. 
EMPEROR. 88 I. 0. 31 = 26 Or. L.J. 1087= 

22 M.L.W. 205 = 1925 M. W. N. 563 = 
A. I. R. 1925 Mad. 711=48 M. L. J. 490. 
— S. 403— Principle. 

——It is a fundamental common law rule that no 
one may be punished twice for the same offence and this 
has long been held to mean that he may not be punish- 
ed twice for the same acts or omissions irrespective 
of the exact terms of the charge, and that the test of 
similarity is whether or not the evidence to obtain a 
legal conviction on the first charge was in substance the 
same as that necessary to sustain the second charge. 
The specific statement of this common law rule together 
with its limitations is contained in S. 403. {Courtney- 
Terrell^ C.J, and Rowland, /.) BaBULAL MaHTON 
IV, Ram Sap an Singh. 117 I, 0. 625= 

30 Or.L.J. 806=1930 Or. 0. 2=9 Pat. 586 = 
11 P. L. T. 722= A. 1. R. 1930 Pat. 26. 

Though there is no absolute bar to an accused 

person being put in oeril of a fresh trial in respect of 
the same offence in a case where the first trial has ended 
in an order of discharge, it is a well recognized and 
salutary rule of law, that a Magistrate of co-ordinate 
jurisdiction should not entertain a fresh complaint in 
respect of the same offence when it is based on facts 
which were known to the complainant and on evidence 
which was available when the first trial was held, 
merely on the ground that he had no proper hearing on 
his previous complaint. A.I.R. 1929 Sind 242, Foil. ; 
and A. I. R. 1929 Sind 61, Rel. on. {Peraval, J. C, 
and Rupchand Bilaram, A,/.C,) PaRSRAM BhaG- 
wandas V. Emperor. 115 1.C. 309 = 

30 Or. L. J*. 444 12 A.I.Cr.R. 444 (Sind). 
— S. 403— Miscellaneous. 

Second revision. 

Fresh application for revision on the same grounds 
is not maintainable. A.I.R. 1922 All. 502, Dist. 
{Ashworth, J.) Sripat Narain Singh v. Gahbar 
Rai. 26 A.L. J. 1010 = 8 A.I.Or.R. 337 = 

8 L. R. A. Or. 136= A. 1. R. 1927 All. 724. 

Complaint under S. 195, Cr. P, C, 

Proceedings to which S. 195 refers are among the 
•exceptions, and the operation of S. 403 in such cases 
must necessarily be complex and difiScult; S. 403 itself 
•does not refer to the identity of parties in the first and 
second trials as a necessary condition to the plea of 
autre fois acquit j it refers only to the identity of the 
^charges, in which respect it may be contrasted with the 
doctrine of res judiccda in Civil Procedure, and yet in the 


OR. P. CODE (1898), S- 407 — Change in powers. 


trial of the offences to which S. 195 refers, the persona- 
lity of the complainant is a matter of primary import- 
^cc; unless the proper complainant is before the Court, 
it is required to desist from taking cognizance of the 
complaint. {Rmcatd, J.C. and Tyabji, A./.C.) FaKIRI 

Mahomed z/. Emperor. 21 SLR 1 = 

27 Cr.L.J. 1105 = 97 I.O. 417=A.I.R 1927* Sind 10. 


a cope zs wiae. 

The wording of S. 403 is very wide and the 
jurisdiction of the Court does not merely refer to the 
character and status of the Court to try the offence, 
but also refers to want of jurisdiction on other grounds 
as shown by illustrations (f) and (g) to the section. It 
also covers cases where the trial is held to be without 
jurisdiction for want of a sanction under S. 195. Where 
there was no trial of the accused on the merits as the 
conviction was set aside on the ground of want of juris- 
diction in the Court to try the accused. S. 403 (1) does 
not operate as a bar to his second trial. (36 Mad. 308, 
Dist. from; 39 All. 293; 46 I.C. 716; Rex v. Marsham 
(1912), 2 K. B. 362; Peter v. John (18 L.J.M.C. 189); 
and 2 W.R. 10 (Cr.) Foil.) {Ross and Kulwant Sahay, 
//.) Mohammad Yasin v. Emperor. 

5 Pat. 452 = 7 P. L. T. 383 = 27 Cr.L.J 849 = 
929 = A. I. R. 1926 Pat. 302. 
—Oh. (Ss. 404 to 431)— Limitation. 

—The time spent in obtaining a copy of the diary 
orders in the case, which were filed with the appeal, 
should not be deducted while computing the period of 
limitation for filing an appeal. {Robinson, C,/. and 
Maung Gyi, /.) U. ZaGRIYA v. EMPEROR. 

89 I. 0. 459 = 26 Cr. L.J. 1371 =4 Bur. L.J. 44= 
3 Rang. 220= A. I. R. 1925 Rang. 239. 
— S. 404— Interlocutory order. 

Interlocutory order on question whether Magis- 
trate has jurisdiction-Neither revision nor appeal lies — 
There is no provision in the Code for an interlocutory 
appeal or revision against a Magistrate’s decision that 
he has jurisdiction in a case. {Stuart, C,J.) KaSHI- 
kam Khosla V. R. L. Dikshit, 1 Luck. 48= 

3 O.W.N. 104=27 Cr. L. J. 191 = 91 1. 0. 1007= 
13 O.L.J. 662=AXR. 1926 Oudh 280. 
— S. 406 — ^Re-tlrial. 


In the case of an appeal under S. 406 from the 

order under S. 107, the appeal is not one from convic- 
tion and therefore, apart from the provisions of S. 423, 
appellate Court can order re-trial. {Walsh and Dalai, 
//.) BriAGWAT SINGH v. EMPEROR. 

48 All. 501 =27 Cr. L. J. 945= 24 A.L.J. 566 = 
7 L.R.A.Cr.l21 = 96 I.C. 497=A.I.R. 1926 All. 403. 
— S. 407— Change in powers. 

—Where a second class Magistrate takes cogni- 
zance of a case and he is subsequently invested with first 
class powers, and the .greater part of the trial takes 
place before him, as a first class Magistrate, an appeal 
from conviction by such Magistrate does not lie to Dis- 
trict Magistrate but the case falls under S. 408. l7 Bom. 
L.R. 895, Rel. on. {Fawcett and Patkar, //.) EMPE- 
ROR V. MAGANLAL Jhaverchand. 

29 Bom.L.R. 482 = 101 I.C, 602 = 28 Cr. L.J. 474= 
8 A.I.Cr. R. 70 = A.I.R. 1927 Bom. 366. 

^In a case where the accused are convicted on a 

trial held by a Magistrate who started with second 
class powers, but at the time when he concluded the trial 
was possessed of first class powers the appeal lies to the 
Sessions Judge. A. I. R. 1925 Patna 472, Foil. {Broad- 
way, J.) Babu Ram V. Emperor 8 Lah. 203= 
28 P. L. R. 489 = 104 I. 0. 109 = 28 Cr. L. J. 781= 
A. I. R. 1927 Lah. 398. 

Part of case tried as second class Magistrate and 
part as first class — Appeal lies to Sessions Judge. 
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CB. P. CODE (1898), S. 407— Ohange in powers. 

It is not the conviction by a second Class Magistrate 
but the holding of a trial by such Magistrate that deter- 
mines the forum of the appeal. Where the Magistrate 
was vested with first class powers some time befoie the 
hearing of the arguments in the case, i,e,, part of the 
trial was held by him as a second class Magistrate and 
part as a first class Magistrate. 

Held, that the proper tribunal for hearing the appeal 
was the Sessions Judge and not the District Magistrate 
8 Cr. L. J. 48 Ref. {Mulhck afid Btickmll, //.) 
Sheobhanjan Singh v. Emperor. 86 I. 0. 978== 

6 P. L. T. 554 = 3 Pat. L. B. Or. 100 = 
26 Or. L. J. 914 = 1925 P. H. 0. 0. 120 = 
A. I. B. 1925 Pat. 472. 

— S, 408— Applicability. 

Courts of Sessions in British Baluchistan have the 

same powers over European British subjects and other 
persons as are held by Courts of Sessions in British 
India. A Court of Session, therefore, in British Balu- 
chistan can hear such appeals as the Code of Cr . Proce- 
dure prescribes. 5 P. R. 1907 (Cr.), Rel. on. {Addison 
and Johiistone, /J.) B.I.E. BaRNSFIELD v. EMPEROR. 

118 I. C. 438 = 30 Or.L. J. 918 = 
A. I. B. 1929 Lab. 187. 

— S. 408— Change in powers. 

The moment a Second Class Magistrate is in- 
vested with the powers of a First Class Magistrate he 
becomes a First Class Magistrate and any convictions 
by him in cases which were taken up by him as a 
Second Class Magistrate would be only convictions as a 
First Class Magistrate and an appeal would lie to the 
Court of Sessions. A. I. R. 1925 Pat. 472, Appl. (^Deva^ 
do^s and Madhavan Hair, J VENKATAREDDI v, 
Ramayya. 51 Mad. 257 = 1 M. Cr. 0. 100= 

106 1. C. 583= 29 Cr, L. J. 71 = 
1927 M. W. N. 669=26 M. L. W. 685 = 
39 M. L. T. 497 = A. I. B. 1928 Mad. 55= 
53 M. L. J. 733. 

Where a Magistrate who begins as a Second 

Class Magistrate and completes the case as a First Class 
Magistrate, passes a higher sentence in the latter capa- 
city, the course of appeal is to the Sessions Judge and 
not to the District Magistrate. 4 L. B. R. 239, Not Foil. 
A. 1. R. 1925 Pat. 472, Foil. {Harrison, /.) DUR- 
GA Das V. Emperor. 28 Cr. L. J. 60 = 

99 I. C. 82= A. I. B. 1927 Lab. 138. 
— S. 408 — Sentence. 

Separate sentences to run consecutively — Appeal 

to High Court, maintainable . 

Where the accused was convicted and sentenced under 
Ss. 366 and 376, 1. P. C., and it appeared that the sen- 
tence for each offence was less than four years but the 
aggregate of the two exceeded that term, Held, that the 
sentences should be treated as a simple sentence because 
of S. 35 (3) and that an appeal was maintainable under 
S. 408 (^). (jSulaiman, /.) EMPEROR v. HaMID. 

1930A.L. J. 1260. 

Total term of imprisonment not exceeding four 

years — Other concurrent sentence of lesser period need 
not be considered. 

Where the total term of imprisonment, to which an 
appellant has been sentenced, either by an Assistant 
Sessions Judge or by a S. 30 Magistrate does not ex- 
ceed four years the appeal undoubtedly lies to the Court 
of the Sessions Judge ; (15 C. W. N. 734 and 17 C.W. 
N. 72, not Foil. A. I. R. 1921 Csl. l52 Foil.) The fact 
that other concurrent sentence of a lesser period has 
been passed against the appellant under provisions of 
the Penal Code, does not preclude the Se.ssions Court 
from dealing with the appeal. A. I. R. 1921 Cal. l52, 
Foil. Further, appellate Court in such a matter is only 


CB. P. CODE (1898), S. 414— Porum. 

concerned with the actual substantive sentence imposed 
so far as the question of where the appeal lies is con- 
cerned, and the fact that the Magistrate, in determining 
the length of the sentence took into account the length 
of time the appellant had been under trial, will not 
affect the question. {Findlay, /. C.) JAGADISH 
Chandra Ray v. King Emperor. 

10 N. L. J. 135 = 28 Cr. L. J. 672 = 103 I.O. 208 = 

8 A. I. Cr. B. 295= A. I. B. 1927 Nag .256. 

— S. 408— Several accused. 

Some accused sentenced to less and some to more 

than four years at one trial — Appeals of all accused lie 
to High Court. 

When one accused has been sentenced to more than 
four years, all other accused persons convicted at " the 
same trial, have to appeal to the High Court even 
though they themselves have received smaller sentences 
and this is so even if the accused, who ha«^ got more 
than four years, does not choose to appeal, 37 All. 471, 
Rel. on. {Sulatman, /.) DEBI DIN v. KING EMPEROR. 
24 A.L.J. 151 = 7 L. B. A. Or. 8 = 7 L. E. A. Cr. 17= 

27 Or. L. J. 175 = 91 1. 0. 959 = 
A. I. B. 1926 All. 160. 

— S. 408— When appeal lies. 

Where two sentences of fine exceeding in the 

aggregate fifty rupees are passed by a Magistrate, an 
appeal lies to the Court of Sessions under S. 408. {Mac- 
leod, C. J. and Coyajee, J,) SHIDLlNGAPPA v. EM- 
PEROR. 28 Bom. L. B. 668 = 96 1. 0 . 270 = 

27 Cr. L. J. 926= A. I. B. 1926 Bom. 416. 

An appeal lies under S. 408, Cr. P. Code, from 

an order passed under S. 562 (1) : A.I.R. 1925 Cal. 329. 
Foil. {Macleod, C. J, and Shah, J.) MaDHAV v. EM- 
PEROR. 28 Bom. L. B. 671 = 

96 I. 0. 121=27 Or. L. J. 873 = 

A. I. B. 1926 Bom. 382. 
— S. 410— Question of fact. 

^It is a, question of fact whether a statement made 

to a police officer in the course of an investigation comes 
under S. 162 or is made by way of complaint to com- 
mence an investigation under S, 154. {Raiikin, C. J. 
and C. C. Chose, /.) OSMAN GAIN MiSTRY v. EM- 
PEROR. 1930Or.C. 130 = 1261. C. 111= 

31 Cr. L. J. 771 = A. I.B. 1930 Cal. 130. 
— S. 412— Applicability to revision by High Court. 

The High Court in revision is not bound by S . 

412 but may examine the record for the purpose of see- 
ing whether the accused have had a fair tiial and whe- 
ther the plea was based on a proper conception of the 
facts. {Doyle, J.) ALI HOSSEIN v. EMPEROR. 

1930 Cr. C. 1177 = A. I. B. 1930 Bang. 349. 
— S. 412— Legality of conviction. 

Conviction of accused on the plea of guilty does 

not bar an appeal on the point of legality of the 
conviction. {Fawcett and Madgavkar, J Jf) CHUNI 
Lal Hargovan V. Emperor. 28 Bom. L.B. 1023= 

97 I, C. 668 = 27 Or. L. J. 1148 = 

A, I. B. 1927 Bomi 67. 

— * S. 412— Limitation. 

The time spent in obtaining a copy of the diary 

orders in the case, which were filed with the appeal, 
should not be deducted while computing the period of 
limitation for filing an appeal. {Robinson, C. /.J U. 
ZaGRTYA V. EMPEROR. 89 I. 0. 459 = 

4 Bur. L, J. 44 = 3 Bang. 220 = 26 Or. L. J. 1371 = 
A. I. B. 1925 Bang. 239. 

— S. 414— Forum. 

Appeal lies to the Sessions Judge from the order 

of a Magistrate under S. 562. {Boys, /.) Hira LaL 
emperor. 82 1. C. 172= 4G AH. $28= 

22 A. L. J. 751=6 L. B. A. Cr. 131= ’ 
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OB. P. CODE (1898), S. 414~Be trial. 

25Cr. L. J. 1244-A.I. B. 1924 All. 766. 
— S. 414— Be trial. 

Case of simple theft tried summarily — Appeal. 

Where the accused a railway watchman is sentenced 
on summary trial to one month’s rigorous imprisonment 
for theft of a silver- topped stick from a Railway carri- 
age, the charge is a simple charge of theft of the kind 
suitable for summary trial and retrial cannot be ordered 
even though the accused may be liable to be dismissed 
as a result of conviction. 6 Mad. 396, Dist. {James, /.) 
Jagdish Prasad v. Emperor. 118 1, 0. 312= 
so Or. L. J. 869 = 1929 Or. 0. 588 = 
A. I.B. 1929 Pat. 716. 
— S^-417— Acquittal— What is. 

2l-where an accused being charged under 

S. 302 is convicted under S. 302/109 his con- 
viction under S. 302-109 can be regarded as an ac- 
quittal on the charge under S. 302 and an appeal 
from such acquittal is competent. A. I. R. 1928 P. C. 
254, Rel, on. {Broadway and Tapp^ J Jf) EmPEROR 
V. Sada Singh, 127 1. 0. 855=12 Lah. L. J. 33= 
1930 Or. 0. 386= A. I. B. 1930 Lah. 338. 

'Change of conviction from Penal Code, S. 353, to 

one under S. 352 does not amount to acquittal under S. 
353 and no appeal lies. A. I. R, 1927 Lah. 369, Foil. 
{Broadway and Za far AH JJf) EMPEROR v. GiaM 
Singh. 29 Or. Ii. J. 905=111 1. O. 665= 

A. I. B. 1928 Lah. 230. 

Order under S. 11% is not a conviction*' or 

“• acquittal" 

The terms ‘’conviction” and “acquittal” are nowhere 
applied throughout the Code to an order under S. 118, 
and they are, in fact, wholly inapplicable to the same: 
(1898) A. W. N. 127 ; 13 C. W. N. 420; and 9 
Cal. 878, Rel. on Therefore, no appeal lies on be- 
half of Government against an order of a Sess ons 
Judge setting aside the order of a Magistrate calling 
upon a person to furnish security for good behaviour. 
{Boys and Iqbal Ahmad, JJ.) EMPEROR v. BaBU 
Ram. 8 L. B. A. Or. 163 = 8 A I. Or. B. 657= 
26 A. L. J. 99 = 29 Or. L. J. 92= 106 I. O. 684= 
A. I. B. 1928 All. 1. 

' S ecurity order — Reversal of^ on appeal if an ac- 

‘quittal. 

Order of Se.ssions Judge on appeal under S. 406 re- 
versing the order of Sub-Divl. Magistrate directing 
certain persons to show cause why they should not find 
security to be of good behaviour for one year on the 
ground that they were habitual thieves, is not an origi- 
nal or an appellate order of acquittal within the mean- 
ing of S. 417 and no appeal lies but the Local Govern- 
ment has a right to apply in revision. {Stuart, C. J. 
and Husan^ J.) EMPEROR v, SaMAI DEEN. 

1 Luck. 231=13 O. L. J. 276 = 3 O. W. N. 390= 
941, 0. 402=27 Or. L. J. 626 = 
A. I. B. 1926 Oudk 329. 
Accused acquitted of more serious offe^tce and con- 
victed^ of less serious one — Government can appeal, 

T,|^e legislature cannot have intended to deprive the 
Local Government of its right to appeal in cases where 
an accused person has been acquitted of a very serious 
charge, merely because at the sapie trial he was con- 
victed of some other charge, possibly receiving a merely 
nominal sentence. {Simpson and Gokaran Nath Mis- 
ra. A, J, Cs,) SiTARAM v. EMPEROR. 

89 I. 0. 462=12 0, L J, 421=2 O. W, N. 650 = 
26 Or. L. J. 1364= A, I. E. 1926 Oudh 723. 
— -S. 417— Applicability. 

-Orders passed under the Upper Burma Ruby 

Regulations of 1887, S. 6 are within the .scope of the 
Cr. P. Cod^ as regards appeal arid revision though 


OB. P. COBB (1898), S. 417— arouuds for interfer- 
ence. 

no provision is made in the Regulation for an appeal 
or revision. {Duckworth, J.) MaUNG PO LON v. 
Emperor. 84 1. 0. 433 = 2 Bang. 321 = 

3 Bur. L. J. 168= 26 Or. L. J. 289 = 
A. I. B. 1925 Bang. 12. 

— S. 417— Burden of proof. 

Appeal against acquittal — Crown must shew con- 
clusively that inference of guilt is irresistible. 

In an appeal by Government against an acquittal the 
accused starts with a double presumption in his favour. 
Firstly, there is the rule that it is for the prosecution to 
make out their case and that until they do so beyond all 
reasonable doubt the accused must be persumed to be 
innocent and secondly that the accused having succeed- 
ed in securing an acquittal from a Court, a superior 
Couit will not interfere until the Crown shows conclusi- 
vely that the inference of guilt is irresistible. {Mullick, 
Ag. C, J. and Wort, J.) EmpEROR v. GHULAM 
NaBIR. 6 Pat. 768= 107 I. 0. 835 = 

9 A. I. Cr. B. 385= 29 Cr. L. J. 301 = 
A. I. B. 1928 Pat. 146. 

Appeal by Government — Acquittal on the ground 

of giving benefit of doubt — Onus is heavy to succeed in 
appeal. 

An appeal by Government must be considered on 
its merits just as any other appeal always must be. The 
onus is on the appellant and this onus is all the heavier 
if the judgment appealed from is one which approaches 
the consideration of the question from a correct point 
of view and gives the accused the benefit of a reason- 
able doubt which exists in the mind of the Judge. 
{Walsh and Sulaiman. //.) EMPEROR v. AUTAR. 

86 I. C. 52=26 Cr. L. J. 676 = 47 All. 306 = 
23 A, L. J. 25 = 6 L. B. A. Cr. 68 = 
A. I. B. 1925 All. 315. 

— S. 417— Evidence. 

-As to appreciation of evidence there is no diffe- 
rence between an appeal from conviction and an 
appeal from acquittal. The Code makes no distinction 
between an appeal from an acquittal and an ap- 
peal from a conviction._ In an appeal fr'^m an 
acquittal if the Court thinks the lower Court 
has taken an erroneous view of the evidence it 
has no jurisdiction to refuse to convict. The power 
of appeal under S. 4l7 is one that should be exercised 
sparingly by Government. But the discretion to 
exercise the right to appeal appertains to Government 
and is not subject to the control of the Court. 20 All. 
459; 19 Bom. 5l; l7 Cai. 485 ; 38 Mad, 1028 Foil : 4 
All. 148, 16 All. 212, Dist. {Pratt and Fawcett, JJ.) 
Emperor v. Moti Khoda. 26 Bom. L. B. 113= 
25 Or. L. J. 786= 81 1. 0. 306= 
A. I. B. 1924 Bom. 335. 
— S. 417— Exclusion of evidence. 

— Order excluding evidence can legitimately be at- 
tacked in an appeal against the order of acquittal. 
{Nincaid, J.C. and Rupchand Bilarnm. A. J . C.) EM- 
PEROR V. Stewart. 21 S. L. B. 55= 

27 Or. L. J. 1217= 
97 I. C, 1041= A. I. B. 1927 Sind 28. 
— S. 417— Grounds for interference. 

Appeal from acquittal by lower appellate Court 

— High Court can interfere to set it aside. 

Whatever may be the value of the judgment of a 
trial Court, which has had the opportunity of seeing 
the witnesses and observing their demeanour, no such 
reason can apply where the trial Court convicts the 
accused and it is the appellate Court which acquits. In 
such case the High Court is in as better a position to 
weigh the evidence as the lower appellate Court 
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OR. P. CODE (1898), S. 417— Grounds for interfer- 
ence. 

and can interfere to set aside the lower Court’s order of 
acquittal ; 11 P. R. 1903, Cr., Diss. from ; A. I. R. 
1927 Lab. 178 ; 7 P. R. 1904 and A. I. R. 1929 Pat. 
491, Ref. {^Shadilal^ C* /. and Dalip Stns^k^ /.) 
Emperor v, _Mahammad Khan. 

1930 Or, C. 463- A. I. R. 1930 Lah. 403. 

Appeal agat7ist acquittal when can interfere. 

An a^eai on iSeHaif oi Government in tRe exercise of 
the powers conferred by S. 417 should not be entertain- 
ed when the judgment appealed from is based upon 
facts and the conclusions of the Court are such as may 
reasonably be arrived at upon the facts found. Where, 
therefore, the High Court cannot say that theie were 
not some grounds which might justify the acquittal of 
the respondent and that the judgment of the learned 
Sessions Judge is perverse or one which no reasonable 
man could have come to on the facts, it should not in- 
terfere with that judgment even if it comes to the con- 
clusion that upon the evidence the prosecution case was 
sufficiently strong to justify a conviction. 16 All. 212 
and 16 Cr. L. J. 529, Appl. (Beasley, C. J. and Pan- 
dalai, J.) PUBLIC PROSECUTOR v. LaKSHMAMMA. 

125 I. C. 538 = 31 Cr. L. J. 897 = 
1930 Or. 0. 761 = 31 M. L. W. 716 = 
A. I. R. 1930 Mad. 704 = 59 M. L. J. 520. 
It must be only in very exceptional circumstan- 
ces that a Court dealing with an appeal against an ac- 
quittal should reverse that finding by accepting oral evi. 
dence which the trial Court after enjoying the advan- 
tage of hearing the witnesses has disbelieved. (Cur gen- 
ven, J.) Public Prosecutor v. Pakkiriswami. 

SOM. Ii. W. 791 = 1929 M. W. N*. 785 = 
2 M. Or. 0. 307=1929 Or. 0. 614= 
A. I. R. 1929 Mad. 846 = 122 I. 0. 648 = 
31 Cr. L.J. 449 = 67 M. L. J. 648. 

Where the question involved relates purely to 

facts and the decision of acquittal was arrived at hy un' 
ammous verdict of assessors and the Judge, the High 
Court would not disturb the findings of the low’er Court 
unless it comes to the conclusion that the deci.^ion W'as 
one which no body of sensible men could arrive at. 
(Courtney-Terrel, C. J. and Dhavle, J.) EMPEROR v. 
Ram Prasad nonia. 119 1. 0. 901= 

30 Or. L. J. 1116 = 1929 Or. 0. 268 = 
A. I. R. 1929 Pat. 608. 

•; Appeal from acquittal— Interference is justified 

if finding is wrong — It need not be perverse. 

In_ order to justify interference with a judgment of 
acquittal on a question of fact, it is sufficient if the 
finding is clearly wrong on the evidence and unreasona- 
ble in the opinion of the appellate Court, whether or 
not the unreasonableness amounts to perversity, stupi- 
dity or incompetence, or the Court below can be said to 
have obstinately blundered in coming to it, but upon 
sound principles of criminal jurisprudence the indica- | 
tions of error in the judgment of acquittal ought to be 
dearer and more palpable and the evidence more cogent 
and convincing in order to justify its being .set aside 
than would be necessary in the case of a judgment of 
conviction. 7 P. R. 1904, (Cr.) Foil. (Addison and 
Kemp, //.) Emperor v. Bakhwar Lal. 

1021. 0. 492 = 8 A. I. Or. R. 196 = 28 P.L.R. 313= 
28 Or. L. J. 556 = A. I. R: 1927 Lah. 549. 

In an appeal againsi an acquittal High Court is 
not entitled to weigh the evidence and decide whether or 
not the tiial Magistrate has come to a w^rong conclusion, 
unless it is able to hold that the finding of the trial 
Court is manifestly wrong or perverse, or such as no 
reasonable man could have arrived at upon that evi- 
dence. (Fforde and Addison, J J.) EMPEROR v. 


CR. P. CODE (1898). S.' 417— Reference. 

ABDUL Latif. 99 I. 0. 87=28 Or. L. J. 65 = 

A. I. E. 1927 Lah. 178. 
It is the practice of the Sind Judicial Commis- 
sioner’s Court in all appeals, especially criminal appeals, 
to pay great deference to the opinion of the Judge pre- 
siding over the trial Court, but it will not hesitate to 
convict in an acquittal appeal more than it should 
hesitate to acquit in an appeal from a conviction, provi- 
ded that there are valid grounds for reversing the deci- 
sion of the learned Judge of the lower Court. 9 S. L. 
R. 17 and A.T.R. 1924 Bom. 335, Foil. (Kincaid, J.C. 
and Rupchand Btlaram, A. J, C.) EmPEROR v. SUL- 
LEManKHAN. 98 I. 0. 467 = 27 Or. L. J. 1347= 
21 S. I*. R. 141= A. I, R. 1927 Sind 92. 

An order of acquittal arrived at upon evidence 

should not, as a lule, be set aside unless the appellate 
Court holds it to be manifestly wrong or perverse or 
unless it can be said that the Court who tried the case 
has manifestly erred. (Scott-Smith and Zafar AH, J/.) 
Emperor v. Ram Karan. 88 I. 0. 463= 

7L.L. J. 628 = 26 P. L.R. 296 = 
26 Or. L. J. 1141 = A. I. R. 1925 Lah. 600. 

High Court very reluctant to interfere. 

The High Court is very reluctant to interfere with an 
order of acquittal and it does not do so unless the neces- 
sity is clearl> made out. (Kennedy, J. C. and Aston, A, 
J, c,) Emperor v. Sunder Das. 

87 I. 0. 916 = 19 S. L. R. 111=26 Or. L. J. 1028 = 
A. L R. 1925 Sind 295. 

-An appellate Court will not. interfere with the 

Trial Court’s finding, when the evidence is all oral and 
not too strong to be rejected. (Shadi Lal, C. J, and 
Leslie Jones, J ) EMPEROR v, SaMAND. 

59 I. 0. 924=22 Or. L. J. 172 (Lah.). 
— S.417— Petty cases. 

Interference in acquittal — Not usual for High 

Court. 

High Court will not ordinarily interfere to set aside 
acquittals in petty assaults. (Jackson, /.) NaGOOR 
KaNNI NaDURA V, SiTHU Naick. 

99 I. 0. 346 = 26 M. L. W. 43 = 38 M. L. T. 35= 
1927 M.W.H. 40 = 28 Cr. L. J. 138 = 
A. I. R. 1927 Mad. 298 = 62 M. L. J. 32. 
— S. 417— Private individual. 

— Power to appeal against acquittal is a power ves- 

ted in the Local Government, and that no right to appeal 
is possessed by a private peison. (Kinkkede, A. J, C.) 
Sher Khan v. Anwar Khan. 23 H. L. R. 40= 
102 1. 0. 219= 28 Or: L, J, 623= 
A. I. R. 1927 Hag. 170. 

Government alone has the right to appeal against 

acquittal (Obiter.) 

The practice in the Patna High Court is not to grant 
applications made by private persons for setting aside 
orders of acquittal. There is always a remedy in the 
hands of such a person who feels himself really aggriev- 
ed by an order of acquittal and that is to go to the 
Government legal advisers and if he could show them 
that he had good ground for being aggrieved by an 
order of acquittal they would on his behalf take it up; 
and, in such circumstances, the position of the Crown, 
w'hich, alone has the conduct of prosecutions is entirely 
different when applying to the High Court against an 
order of acquittal from the position which a private 
person has. (Adami and Bucknill, //.) AnaNT 
Singh Hari Charan. 86 L 0. 366= 

2 Pat, L. R. Cr. 260 = 26 Or. L. J. 616= 
A. I. R. 1926 Pat. 321. 

— S 417— Reference 

'Reference by Sessions Judge to set aside erroneous 

acquittal is ordinarily acceptable but not ont by D/x- 
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OR. P, COBB (1898), S. 417— Reference. 

trict Magistrate as he can proceed under S. 4l7. 

A reference undei S, 438 by the Sessions Judge, re- 
commending that an erroneous acquittal by a Subordi- 
nate Court be set aside, is acceptable even in ordinary 
cases, for an appeal against such acquittal under S. 417 
by the Local Government is restricted to only exceptional 
cases. However, such references by the District Magis- 
trate, who has means to communicate with and move the 
Local Goveinment under S. 417, may not be acceptable. 
(JVort and Macpherson, //.) WaZIR KUNJRA v. EMPE- 
ROR. 116 1. 0. 768 = 7 Pat. 579 = 

30 Or. Ii. J. 673=13 A. I. Or. R. 112= 
A. I. R. 1929 Pat. 139. 
— S. 417— Refusal to amend charge. 

Order refusing to a'tnend charge followed by 

I acquittal is appealable. 

Although S. 417 gives no power of appeal against an 
order refusing to amend charges, but if such order is | 
followed by an original or appellate order of acquittal, 
the I.ocal Government may direct the Public Prosecu- 
tor to present an appeal. Telang^ in 16 Bom. 414, 
Not Foil. 

Per Rupchand BUaram, A. J. C. An interlocutory 
order which has resulted in the acquittal of the prisoner 
on charges for which he was tried, may, no doubt, be 
made a ground of appeal under S. 417, Cr. P Code. 
But where the interlocutory order is an order passed 
under S, 227, Cr. P. Code, refusing to add a fresh 
charge an 1 for which a fresh prosecution is permissible, 
in that case there has been no acquittal of the prisoner 
in respect of such additional charge, and cannot be 
relied on as a ground in support of an appeal against 
the acquittal on other charges altogether. Telang^ 
in 16 Bom. 414, Foil. {Kincaid^ /. C. and Rupchand 
Biiaram, A. /. C.) EmpeROR v. SteWaRT. 

97 I. 0. 1041=21 S. L. R. 66 = 27 Or. L. J. 1217= 

A. I. R. 1927 Sind 28. 

— S. 417— Revision. 

C omplainant aggrieved by order qf acquitted 

should move District Magistrate to initiate appeal — 
No revision lies. 

The proper course for a complainant who is aggriev- 
ed by an order of acquittal by a Magistrate is to move 
the District Magistrate to initiate an appeal by Govern- 
ment under S. 417. The High Court will not interfere, 
by way of revision, with the order although it involves 
irregularities of procedure. A. I. R. 1922 Sind22, Rel, 
on. {Wild, J r and Aston. A. /. C.) EmpEROR v. 
DITO, 114 1. 0. 110 = 30 Cr. L. J. 251= 

12 A. I. Or. R. 200 = A,I.R. 1928 Sind 176. 
— S. 417— Right of accused. 

■■ Appeal against acquittal — Ground for — Perverse 

view of evidence. 

In an appeal from an acquittal, as in the case of an 
appeal from a conviction the appellant is entitled to go 
into facts and ask the appellate Court to take a view of 
the facts different from that taken by the trial Court, 
But the accused in an appeal from an acquittal retains 
his right of being presumed to be innocent until the 
charge is fully brought home to him. He has the right 
which he had in the tr^al Court of being given the benefit 
of a reasonable doubt as to his guilt. He must also have 
the benefit of the opinion of the trial Court upon the 
credibility of the witnesses whom that Court had the 
advantage of seeing face to face and judging of their 
demeanour and he has a right to ask that the acquittal 
should not be set aside unless the trial Court has taken 
a perverse view of the evidence and has arrived at an 
unnatural and distorted conclusion . 4 Alb 148 ; 18 C. 
W. N. 666 ; 20 C. W. N. 128 j A. I. R. 1923 Pat. 119 
and 7 P. R. 1904 (Cr.) Cons. (^Mullick and Jwala Pra- 


CR. P. CODE (1898), S. 419— Discretion. 

sad, jjf) Emperor v. Deboo Singh. 

120 I.O. 634 = 31 Cr. L. J. 148 = 8 Pat. 496 = 
1929 Cr. C. 243=10 P.L. T. 838- 
A.LR. 1929 Pat. 491. 
— S. 418— Discrepancies in evidence. 

It there are any discrepancies in the evidence as 

recorded in a Magistrate’s Court and the Sessions Court 
it is for the accused to bring them on the record of 
the Sessions Court so as to afford an opportunity to the 
prosecution to explain them The High Court will not 
look into* such evidence. {IVild, J. C. and Rupchand, 
A.J. C.) Mahomed Khan v. Emperor. 

1930 Cr. 0. 1145 = A. I. R. 1930 Sind 308. 
— S. 418— Verdict of jury. 

Misdirection or non direction is matter of law.. 

Where there has been a trial by jury the appeal has 
to be confined wdthin the restricted limits prescribed by 
the legislature. Misdiiection or non-direction is a matter 
of law. If the verdict of the jury has been influenced 
by evidence which was inadmissible or proceeds upon 
no evidence at all, this is a matter of law. If this defect 
has affected the Crown or the accused prejudicially 
the order passed by the Court below ought to be set 
aside. (Voungand Sen, JJl) EMPEROR z/. MOHAMMAD 
ISrail. 120 I. C. 264= 1929 A. L. J. 1261= 

31 Or. I*. J. 33= 1930 Or. O. 40 = 
A. I. R. 1930 AU. 24. 

Jury Tried — Verdict of not guilty — Evidence 

for conviction slender — No interference. 

Where in a case of dacoiiy against a number of per- 
sons the evidence of identification was slender in the 
case of all the accused except one and there was evi- 
dence which threw doubt upon the genuineness of the 
test identification, 

Held, it w’as not a proper case in w^hich the High 
Court would interfere with the verdict of the jury. 
{_Ross and Woft, //.) RamjaG AHIR v. EmPEROR. 

7 Pat. 65 = 9 P.L.T. 567=29 Cr. L. J. 466 = 
109 I.O. 114= A. I. R. 1928 Pat. 203. • 

.S’. 418 is not narrowed down by S. 423 (2). 

S. 423 (2) only applies if it becomes necessary to con- 
sider whether the verdict of the jury was erroneous, 
owing to a misdirection by the Judge. It doe.s not 
narrow down S. 418 which allows an appeal in a jury 
trial on a question of law. 29 Mad. 569, Dist. (Addison, 
J.) Fitz Maurice v. Emperor. 

27 Cr. L. J. 793= 95 I. 0. 393 = 
A. I. R. 1926 LaE. 193. 
— S. 419— Copy of judgment. 

— Connected applications — Full order in one only 

— Copy of, not filed in appeal — Effect. 

Where the full order appealed against was on one of 
the connected applications and the order on the other 
applications was to the effect — See my order in “Appli- 
cation No. 4 of 1927, decided to-day, I dismiss this 
application”, although a copy of the full order should 
also have been attached, it is hard on the appellant to 
dismiss any of the appeals on this mere technical ground 
and it is unusual to adopt* such a course in criminal 
appeals. (Bhide, /.) PaRMANAND v. MOHAN LAL. 
114 1. 0. 61 = 30 Or. L. J. 235=1929 Or. C. 183= 
12 A.I. Cr. R. 222= A. I. R. 1929 Lah. 614. 
— S. 419— Discretion. 

Production of copy of order may he dispensed 

with. 

Section 419 gives the appellate Court discretion to- 
dispense with a copy of the order appealed against and 
its wording does not preclude the exercise of this dis- 
cretion even at the stage when appeals are admitted 
specially when the matter is not noticed when appeals 
are admitted. (Bhtde, /.) * PaRMANAND v. MOHAN 
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Lal. 114 I. 0. 61 = 30 Or. Ii. J. 235= 

1929 Or. C. 183 = 12 A. I. Or. R. 222 = 
A. I. R. 1929 Lah. 614. 

— S. 419— Joint trial. 

Appeals by different persons convicted by one 

jadgment in a joint trial may be heard together, but 
they must be made separately. {Halhfax^ A. /. C.) 
Maharajsing Gond V. Emperor. 97 I. c. 38 = 
27 Or. L. J. 1062 = A. I. R. 1927 Nag. 48. 
S. 420— Argument. 

The objection to permit convict appellants ap- 
pealing from jail, aiguing in person is founded in the 
main not on convenience to prosecution but on their 
own interests. {Stuart^ C, /. and Raza^ /.) RAM 
Prasad v. Emperor. 2 Luck, 631 = 6 L. 0. 339 = 
8 A. I. Or. R. 449 = 106 I. 0. 721 = 
A. I. R. 1927 Oudh 369. 

— S. 420— Counsel. 

Appeal from jail — Counsel appoint.d by G over 71- 

ment for accused — Accused refusing to instruct — Coun- 
sel should still argue the case on his behalf. 

If an appeal is filed in person under S. 419 — a proce- 
dure which is only possible when the appellant is not 
in jail — the appellant is permitted to argue in person 
under the provisions of S. 423; but a peison appealing 
from jail is not permitted to argue in person and ordi- 
narily jail appeals are heard ex parte. Where the 
Government has granted, as a concession to a prisoner 
sentenced to death subject to confirmation by a High 
Court, the privilege of being represented by counsel at 
the cost of the Crown, but the accused refuses chat help, 
it is still the duty of the counsel engaged to conduct the 
appeal without considering what the accused would say 
on the subject. {Stuart, C. J, and Raza, /.) RaM 
Prasad v. Emperor. 4 O.W. N. 638= 

103 I.O. 407=28 Or. L. J. 679 = 
A I. R. 1927 Oudh 312. 
— S. 420— Summary dismissal. 

—The practice of the Court, in dismissing sum- 
marily appeals filed by accused through jailor under 
S. 420, without calling on the appellant to appear is a 
correct procedure. {Kentiedy and Tyabji, A.J.Csf) 
LouNG V . Emperor. 20 S. L. R, 189= 

7 A. I Or. R. 15=27 Or. L J. 933 = 96 I.O. 389 = 
A. I. R. 1927 Sind 223. 

— S. 421— Appellant in jail. 

Where a Sessions Judge in ignorance of the fact 

that a convict had already preferred an appeal through 
a mukhtar, rejected his appeal subsequently preferred 
through jail, the High Court in revision set aside the 
order of rejection and directed the Judge to re-hear the 
appeal preferred through mukhtar. {Daniels, /.) 
Emperor v. Mewa Ram. 48 All. 208 = 

23 A. L. J. 1051 = 6 L. R. A. Or. 202= 
26 Or. L. J. 1621 = 90 I. 0. 917= 
AIR. 1926 All, 178. 
Petition of appeal sent through jail being dis- 
missed by the High Court, no subsequent appeal filed 
through a counsel can be entertained. {tVazir Rfasa?i, 
J, C.) RAM AUTUR V. EmpeROR. 82 I. 0. 645 = 
11 O.L.J. 636 = 25 .Or. L. J. 1313 = 
A.I.R 1924 Oudk 425. 
— S. 421 — Default of appearance. 

Appeal cannot be dismissed for non-appearance 

of appellant. {Shadi Lal, C. J.) ROORA v. EMPEROR. 
11 Lak. 242=31 P.DR. 601= 1930 Or. O. 803= 
126 I. O. 77 = 81 Or, L, J. 979= 
A. 1. R. 1930 Lah, 669. 
-Even though no one may appear in a criminal 
appeal it is the duty of the Court to examine the mat- 
ter and to come to some sort of decision on the merits. 

CR. D— 46 


OR. P. CODE (1898), S. 421— Hearing appellant. 

{Buckmll, J.) BALDEO DUBEY v. KiNG-KMPEROR^ 
72 I. 0. 891 = 1 Pat. L. R. Or. 29 = 
24 Or. L. J. 476 = A. I. R. 1924 Pat. 376. 
— S. 421— Ejfect. 

-De Souza, A. J. C. — The order summarily dis- 
missing the appeal virtually amounts to an order affirm- 
ing the findings both of fact and of law recorded be 
the lower Court and there is no reason to discriminaty 
between an order summarily dismi'^sing the appeal 
under S. 421 and an order dismissing the appeal after 
hearing under S. 424 so far as its liability to attach in 
revision for purposes of S. 439, Cl. (6) is concerned. 
{Aston and De Souza, A. J. Cs.) EmPEROR n. 
SHIDER. 22 S. L. R. 453= 111 I. 0. 856 = 

29 Or. L. J. ^36 = A. I. R. 1929 Sind 26. 
— S. 421— Effect of admission of Appeal. 

1 — Appeal once formally admitted, cannot be sum- 
marily dismissed. {Sanderson, C. J. and Ranton, Jf} 
RAM Hari CHAKRAVARTY v . Santosh Kumar 
Manna. 69 1. 0. 461 = 23 Or. L. J. 733 = 

A.I.R. 1924 Oal. 642, 

— S. 421— Hearing appellant. 

F resent ati Oft of appeal —Hearing at time of — 

Propriety. 

In the great majority of cases when an appeal is pre- 
sented,^ neither the appellant nor the pleader may be in 
a position to straightaway argue in support of the ap- 
peal and therefore it may be a wise rule in proceeding 
under S. 421 to give sufficient time to the appellant or 
his pleader and to inform him that he will be heard on 
a particular day in support of the appeal with a view to 
action being taken under S. 421, and consequently 
provided the pleader had a reasonable opportunity of 
being heard, hearing the appeal when presented is not 
improper. A. I. R. 1924 Mad. 895 Expl, {Fandalai, 
J.) Kolapalli Narasimhamdrti V. Emperor. 

53 Mad. 865=127 I. 0. 803=1930 M. W.N. 686 = 
32 M. L. W. 203=1930 Or. C. 1039= 
A. I. R. 1930 Mad. 863 = 59 M. L. J. 836. 

The provisions of S. 421 (1) are mandatory. 

Before an appeal, filed under S, 419, is dismissed S. 421 
(1) requires that the appellate Court should give the 
appellant before him or his pleader a reasonable oppor- 
tunity of being heard in support of the same. {Subhe- 
dar, A./.C.) CHANDRA vSeKHAR v. RAJARAM. 

117 I. 0. 279 = 30 Cr. L. J. 791 = 1929 Or. 0. 19 = 
A. I. R. 1929 Nag 150. 

j-Appeal filed beyond time — Appellant’s pleader 

should be heard before dismissal. (Fawcett and Fat^ 
kar, //.) Emperor v. Nuruddin Shaikh. 

29 Bom. L.B.701 = 28 Or. L. J. 663=103 I, 0. 109 = 
A. I. R. 1927 Bom. 446. 
Appellant's pleader heard at the time of present- 
ing ike appeal — Record sent for them — Summary dis- 
missal without giving further oppo/i unity of being heard 
is noi illegal. 

Ordinarily, if the Court does send for the record, it 
is preferable to hear the pleader when the record is be- 
fore the Court but there is nothing in S. 421 to prevent 
the Court from hearing the appellant’s pleader at the 
time when he presents the appeal, if the appellant’s 
pleader desires that course ; and if the Court desires to- 
send for the record then it is not an illegality to sum- 
marily dismiss the appeal without giving further oppor- 
tunity of being heard to the appellant’s deader. A. I. 
R,1926 Cal. 174 and A. I, R. 1926 Cal, 161, Consi- 
dered. {Fawcett and Patkar, //.) EMPEROR v. 
Basavanappa Basava. 29 Bom. L. R. 488= 

101 1. O. 695 = 28 Or. L. J. 467 = 8 A. I. Or. R. 

A. I. R. 1927 Bom. 361, 
^After the record is sent for and received, the 
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appellate Court is bound to hear the pleader and cannot 
dismiss the appeal summarily without hearing him. 
{Chatterjea and B. B. Ghose, JJ.) LaLIT KUMAR Sen 
V. Emperor. 42 0 L. J. 551=27 Or. L. J. 382= 

92 I. 0. 894= A. I. R. 1926 Cal. 174. 

Where the Judge sends for the record under 

S. 421, the appellant is entitled to be heard in suppoit 
of his appeal. {C/uitter^ea and B, B. Ghose^ //•) 
SURENDRA NATHz^. EMPEROR. 42 0. L. J. 554 = 
27 Or. L. J. 412 = 93 I. 0. 76 = 
A. I. R. 1926 Cal. 161. 

A posting for the purpose of hearing under S. 421 

must be a special posting after reasonable time — not 
less than a week, and the appeal should not be heard at 
the time of the presentation of the papers even for dis- 
missal under S. 421. If questions of fact are argued in 
the appeal, the appeal ought not to be disposed of with- 
out sending for the original records of the Court below. 
l^Raniesam, J.) TURKA HUSSAIN v. CROWN. 

84 I. 0. 1051 = 20 M. L. W. 623 = 
1924M. W.N. 893 = 48 Mad. 385 = 
26 Or. L. J, 411= A. L R. 1924 Mad. 895 = 
47 M. L. J. 661. 

Appeal admitted — Bail granted — Order dismiss- 
ing appeal without notice of hearing to advocate is a 
grave irregularity. {Lentaigne, /.) Ta Pu EMPEROR. 

3 Bur. L. J. 18 = 81 1. O. 549 = 
25 Or. L. J. 933= A.I.R. 1924 Rang. 294. 
— S. 421— Postponement of hearing. 

^So long as a reasonable opportunity is given to 

the appellant or his pleader to be heard in support of the 
appeal there is no legal requirement as to any postpone- 
ment of the hearing after the presentation of the appeal. 
(1924) M. W. N. 893, Considered. {Krishmn Pan- 
dalat.J') NaRASIMHAMURTHI z/. EMPEROR. 

53 Mad. 865 = 127 I. 0. 803 = 1930 Or. 0. 1039 = 
1930 M. W. N. 686 = 32 M, L. W. 203= 
A. I. R, 1930 Mad. 863=59 M. L. J. 836. 
— S. 421— Procedure. 

Appeal from convictions on two separate charges 

— One summarily dismissed ana the other admitted — 
Procedure is not illegal. 

Applicant was convicted in one trial on two separate 
-charges of cheating. On appeal the appellate Court 
summarily dismissed the appeal on one charge and 
admitted the appeal on the other. The appeal on the 
second charge was ultimately successful. 

Held^ that the procedure of the appellate Court in 
disposing of the appeal piecemeal was unusual and un- 
desirable but not illegal. {Pratt, /,) L. M. ISMAIL 
w. King-Emperor. 5 Rang. 274= 103 I. 0. 845= 
28 Or. I.. J. 765= A. I. R. 1927 Rang. 239. 
—S. 421— Recording of reasons, 

-fudge should, except in exceptional cases, give 

reasons for summary dismissal. 

It is true that where an appeal is summarily dismissed 
under S. 421, it is not necessary to deliver a formal 
judgment in accordance with the provisions of S. 367. 
But a Sessions Judge or Magistrate, whose orders are 
subject to revision by the High Court, ought, save in 
very exceptional cases, to give some reasons for his de- 
cision which will show that he had really considered the 
points raised by the appellant and the appeal actually is 
without foundation. 2 P, L. J. 695, Rel. on. (fames, 
/.) thakur Sahu V. Emperor. 126 1. 0. 121= 
31 Or. li. J. 760=11 P. L. T, 242= 
1930 Or. 0. 616 = A. I. R. 1930 Pat. 331. 

Appellate Court summarily dismissing appeal 

under S. 421 does not act illegally but takes risk that 
appeal should be remanded unless High Court is satis- 
fied that appellate Court has considered arguments 


OR. P. CODE (1898) , S. 422 -Appellant in jail. ' 

adduced. 43 I. C. 439, Ref. (fames, /.) KRISHNA 
Pati, Brundaban Pati V, Emperor. 

127 I.O. 897 = 1930 Or. 0. 1016 = 
A. I. R. 1930 Pat. 520. 

No reasons need be recorded in support of the 

summary dismissal of an appeal. (Mukerji, /.) 
Kaluchand Ghose V. Tatu (Tahir Shaik). 

1929 Or. 0. 517 = 50 0. L. J. 285 = 
123 I.,0. 243 = 31 Or. L. J. 474 = 
A. 1. R. 1929 Oal. 773. 

^Judgment, dismissing the appeal summarily 

under S.421 (1), need not be elaborate but must be 
such as to show on the face of it that the appellate 
Court has applied its mind to the consideration of the 
evidence on record and the pleas raised by the accused 
both in the Court below and in the memorandum of 
appeal. 38 All. 393 ; 13 N. L. R. 169 ; 36 All. 496 
and 8 N.L.R. 84, Ref. (Subhedar, A,f.C.) CHANDRA 
Sekhar V. RaJARAM. 117 I. 0. 279 = 

30 Or. L. J. 791=1929 Or. 0. 19 = 
A. I.R. 1929 Nag. 160. 

— An appeal can be rejected under S. 421 without 

any formality. There need be no recorded judgment or 
reason of any description. (Addison, f.) NazaR MD. 
Khan v. Kara Singh Bedi. 26 P. L. R. 616 = 
27 Or.L. J. 23 = 91 1.0.65 = 
A. I. R. 1926 Lah. 196. 

A Court when rejecting an appeal in a criminal 

case under the provisions of S. 421 should record shortly 
its reasons for such rejection in viewr of the possibility 
of such order being challenged by an application for 
revision. l7 A. 247, Foil. (Dalai, f,C,) Brij MOHAN 
Lalz/. Emperor. 83 1. C. 484=26 Or.L. J. 4 = 
A. I. R. 1925 Oudh 290. 

An appellate Court is not required by law to 

write a judgment when dismissing an appeal summarily. 
It is no doubt necessary that in dismissing the appeal 
summarily the appellate Court should give the reasons 
for dismissing the same. A mere order to the effect 
that the appeal is summarily dismissed, without giving 
any reason whatsoever, w’ould be bad in law. (ATw/- 
want Sahay, /.) JAGARNATH SlNGH v, EMPEROR. 

82 I. C. 165 = 25 Or. L. L 1237 = 
A. I. R. 1925 Pat. 183. 
— S. 421— Sending for record. 

It cannot be said as a rule of law that th'* Court 

is bound to .send for the^b^pers before taking action 
under S. 421. (1924) M.W.N. 893 considered. (Krish- 
nan Pandalai, f.) NaRASIMHAMURTHI v, EM- 
PEROR. 1930 M. W.N. 686 = 32 M. L. W. 203 = 
53 Mad. 865=1271. 0. 803 = 1930 Or. 0. 1039 = 
A. I. R. 1930 Mad. 863=58 M. L. J, 836. 
— S. 421-Validity. 

An appeal under S. 476-B, Cr. P. Code, may be 

summarily dismissed — Such appeals are subject to all 
provisions applicable to criminal appeals as laid down 
in S. 419 and following sections. (Suhrawardy and 
Costello, //.) Mahomed Boya Tulla v, emperor. 

34 O. W. N. 923. 

— S. 42a- Appellant in jail. 

Where the stage has been reached of an appel- 
lant from jail being given notice under S. 422, he is 
entitled, if he so desires, to appear in person, if he is 
not represented by a pleader, to argue his case. 13 
All. 171 (F.B.) and A. I. R. 1927 Oudh 312, Diss. 
from. (Lindsay, Boys and Iqbal Ahmad, f ff) LaL 
Bahadur v. Emperor. 50 All. 643 = 

29 Or. L. J. 334 = 108 I. 0. 122 = 
9 A. I. Or. R. 150 = 26 A. L. J. 276= 
9 L. R. A. Or. 22=- A,I.R. 1928 AU. 84 (P. B.). 
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CR. P. CODE (1898), 

— S. 422— Dismissal. 

Appeal admitted — Bail granted — Order dismis- 
sing appeal without notice of hearing to advocate is a 
grave irregularity. /.) Ta Pu 7^ KlNG- 

Emperor. 81 1 0. 649 -3 Bur, L. J. 18- 

25 Or. L. J. 933 = A.I R. 1924 Rang. 294. 
— S. 422— Grounds for admission. 

'The practice of admitting appeals only on 

the question of sentence is incorrect. 41 Cal. 406, Foil. 
(^Buckmll and Ross, //.) Gaya SiNGH v. EmPEJ^OR. 

86 I.O. 718 = 4 Pat. 254 = 6 P. L. T. 381 = 

3 Pat. L. R. Or. 80 = 26 Cr. L, J. 862 = 
A,I.R. 1925 Pat. 453. 

— S. 422— Notice to accused. 

Notice of appeal under, should be given to accused 

though no express provision exists. 

Where an appeal is preferred against an order direct- 
ing payment of compensation to accused, held, that 
although there is no express provision nevertheless on 
the principle ai^di alteram partem the accused should 
have notice of the appeal in order that they should have 
an opportunity of supporting the order passed in their 
favour. 29 Mad. 187 and 38 Mad. 1091, Foil. 
{Campbell, J ) RaM CHAND v. JESA RAM. 

76 I.O. 641 = 25 Or. L.J, 209 = 
A. I. R. 1924 Lah, 676. 
— S. 422— Notice to complainant. 

appeal — Notice should be given to complainant 

where compensation has been awarded to him. 

Though there is no express provision of law in case 
of an order under S. 250 or S. 545, Cr. P. Code, with 
regard to notice upon the opposite party, one of the 
fundamental principles of law is that no order should be 
passed to the detriment or prejudice of a party without 
giving him an opportunity of being heard in defence, 
and therefore a Court hearing the appeal would be ex- 
ercising proper discretion to give notice to the complain- 
ant, who has been awarded compensation, of the hear- 
ing of the appeal. {Suhrawardy and Duval. //.) 
Bharasa Now v. Sukdeo. 63 Cal. 969 = 

43 0 L. J. 583 = 27 Or. L.J. 1086 = 
7 A.I Cr. R. 94 = 97 I.O. 62 = A.I.R. 1926 Oal. 1054. 
— S. 422— Notice to District Magistrate. 

Where the rules require notice to the District 

Magistrate the fact that the appeal which is ultimately 
heard by a joint Magistrate was originally filed before 
the District Magistrate does not relieve the joint Magis- 
trate of his duty of giving notice to the District Magis- 
trate. {V enkatasuhba Rao, J.) MD. MUSTAFA ROW- 
THER V. ShanMUGA THEVAN. 83 I. 0. 349 = 

25 Or. L. J. 1389 = A.I.R. 1925 Mad. 375. 
— S. 422— Omission of notice. 

Failure to issue notice to Crown by appellate 

Court under S. 422 is a sufficient ground to set aside 
the appellate order. {Suhrawardy and Duval, //.) 
Bharasa now v. Sukdeo. 53 Oal. 969 = 

43 O.L.J. 683=27 Or. L. J. 1086 = 7 A. I. Or.R. 94 = 
97 I. 0. 62=A.I.R. 1926 Cal. 1064. 
——Quaere : — Whether omission to g^ve notice to 
the officer mentioned in the section is an illegality or 
mere irregularity, iy enkatasuhba Rao, Jf) MD. MUS- 
TAFA ROWTHER V. SHANMUGA They an, 

83 1. 0. 349 = 25 Or, L J. 1389 = 
A. I. R. 1925 Mad. 375. 
^In the absence of notice to the District Magis- 
trate the order of acquittal on appeal from conviction is 
revisable but not at the instant of the complainant. 
{Macleod, CJ. and Crump, /.) DeVENDRA MaraPPA 
V. SHETTAPPA HOOLEPPA. 86 I. O. 287= 

25 Bom. L. R. 251 = 26 Or. L. J. 761= 
A. I. R. 1923 Bom. 264. 


CR. P. CODE (1898), S. 423— Alteration of con- 
viction. 

— S. 423. 

Alteration of conviction. 

Dismissal. 

Duty of appellate Conrt 

Enhancement of sentence. 

New case. 

Powers of appellate Court. 

Remand. 

Retrial. 

Reversal of finding. 

Revision. 

Right to reply. 

Verdict of Jury. 

Miscellaneous. 

— S. 423— Alteration of conviction. 

— It is not open to an appellate Court to alter the 

sentence of the trial Court and substitute a sentence of 
whipping, a sentence not within the power of trial Court. 
Though such course be most suitable it must be con- 
sidered to be an enhancement and hence becomes illegal 
{Shadi Lai, C.J.) YUSUF v. MUNICIPAL COMMIITEE, 
Murree. 120 I. 0. 787 *= 31 Or. L. J . 166 = 

1930 Or. 0. 350 = 1 P. L. R. 2643= 
A. I. R. 1930 Lah. 318. 

— Appellate Court can alter conviction from one 

under S. 380 to one under S. 403, Penal Code, the two 
offences being of the same nature. {Tek Chand, Jf) 
Biru V. Emperor. 115 1. 0. 25=11 L. L. J. 113= 
30 Or. L. J. 413 = 1929 Or. O. 61= 
12 A. I. Or.R. 378= A. I. R. 1929 Lah. 608. 

Charge of criminal breach of trust — Altering the 

conviction on appeal to abetment of the offence is unfair. 

If in the case of a breach of trust where proof of 
abetment differs from proof of substantive offence in 
material particulars, if the attention of the accused is 
not directed at the time of framing the charges or dur- 
ing the trial to the fact that he might have to meet a 
charge of abetment, it would be highly unf^nr for the 
High Court on appeal to alter the conviction to one of 
abetment. {Tekchand, J.) PRITCHARD v. EMPEROR. 

112 1. 0. 850 = 30 Cr. L. J. 18 = 
11 A. I. Or. R. 405= A. I. R. 1928 Lah. 382. 

The only section under which the appellate 

Court can base a conviction for abetment on acquitting 
the accused of the main charge is S. 423. {Pullan, 
Mahabir Prasad v. Emperor. 97 1. 0. 430 = 
49 All. 120 = 24 A. L. J. 998 = 7 L. R. A. Or. 180 = 
27 Or. L. J. 1118 = A. I. R. 1927 All. 36. 

Charge and conviction under S. 379, Penal 

Code — Alteration to conviction under S. 143, Indian 
Penal Code by appellate Com- 1 — Accused is prejudiced. 

If the prosecution establishes certain acts constituting 
an offence and the Court misapplies the law by charg- 
ing and convicting an accused person for an offence 
other than that for which he should have been properly 
charged, and if notwithstanding such error the accused 
by his defence endeavoured to meet the accusation of 
the commission of these acts, then the appellate Court 
may alter the charge or finding and convict him for an 
offence which those acts properly constitute, provided 
the accused be not prejudiced by the alteration in the 
I finding. Such an error is one of form rather than of 
substance. But where .the accused is charged under 
S. 379, Indian Penal Code, and the appellate Court 
alters the conviction to one under S. 143, Indian Penal 
Code, the accused is prejudiced. 26 Cal. 363, Rel. on. 
{Suhrawardy and Cammiade, //.) DEBAKaR V. 
Saklidhar Kabiraj. 101 1. 0. 180= 

54 Oal. 476 = 31 0. W. N. 627 = 28 Or. L. J. 404= 
8 A. L Or. R. 66= A. I. R. 1927 Oal. 620. 
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OR. P. COBB (1898), S. 423~-Alteratioii of convic- 
tion. 

Changing cmvicU on of graver offence to minor 

offence — Maintaining the sentence is not necessarily 
illegal. 

Where the petitioner was convicted of voluntarily 
causing hurt with a dangerous weapon under S. 324, 
I. P. Code, and was sentenced to rigorous imprisonment 
for two months, and in appeal the conviction was altered 
into one under S. 323, 1. P. Code, but the sentence w’as 
maintained. 

Held, that where the appellate Court adopts the view 
taken by the original Court as to the act committed by 
the accused and only differs from it in the application of 
the law, neither the letter nor the spirit of S. 423 is 
broken by maintaining the sentence. {Curgenven, /.) 
Rangaswami Kandu Pillai V, King-Emperor. 

104 I. C. 440 = 39 M. L. T. 20 = 28 C. L. J. 824 = 
A. I.R. 1927 Mad. 789 = 63 M. L. J. 694. 

Sessions Judge can alter finding under Ss. 205 

and 109 to one under S. 419, Penal Code, maintaining 
the sentence, {l^oss and Kulwant Sahay, //.) GaNPAT 
Lal V. King- Emperor. 102 I. C. 337= 

28 Cr. L. J. 529 = 8 A. I. C. R. 117 = 
A. I. R. 1927 Pat. 199. 

-In the absence of a charge under S. 323, Penal 

Code, framed during the trial, the conviction under 
S. 147, Penal Code, cannot be altered to one under 
S. 323, Penal Code. 18 C. W. N. 1276 and 30 Cal. 288, 
Foil. (Hewdou/d and Mukerjt, JJ.) RaKHAL 
Chandra®. Jaminikanta. 87 I. 0.842 = 

26 0. L. J. 1018 = 30 0. W. N. 528 = 
A. I. B. 1926 Oal. 431. 

-In appeal High Court is not ju.stified in altering 

the conviction under S. 302, 1. P. Code, to a conviction 
under one of the sections dealing with offences against 
property. A. I. R. 1925 P, C. 130, Dist.; A. I. R, 1924 
Lah. 109, Foil. (Shadi Lal, C. J. and Coldstream, J.) 

Ghauns V. Emperor. 96 1, c. 860= 

7 Lah. 561 = 27 P. L. R. 611 = 27 Or. L, J. 1004 = 
7 A. I. Or. R. 31 = 9 L. L. J. 39 = 
A. I. R. 1926 Lah. 691. 

-The fact that an accused person has been 

charged with dacoity does not necessarily invalidate a 
verdict of guilty of abetment of robbery though he 
was not charged with abetment. Where a person was 
charged only under section 398, I. P. Code, but convic- 
ted of abetting the offence under the section and the 
evidence showed abetment of the commission of the at- 
tempted robbery, the appellate Court altered the convic- 
tion to one under S. 393/114, 1.P. Code. 8 L. B. R. 274, 
Rel. on. {^Duckworth, /.) NGA PU v. EmPEROR. 

6 Bur. L.L 103-27 Cr. L. J. 1285= 
98 I. 0. 181 = A. I. R. 1926 Rang. 207. 

"Lower Court convicting under one section — Ap- 

pellcde Court cannot set aside comnction under that 
section and convict under another section. 

The accused was convicted by the trial Court of an 
offence under S. 159 of the Madras Local Boards Act 
(XIV of 1920). The appellate Ma^strate after having 
found that S. l59 (1) had no application went on to 
convict the accused, under S. 163 (1) of that Act. 

Held, that the action of the Appellate Magistrate 
was illegal as no charge had been framed under S. 163 
(1) and the accused had not been tried for that offence 
or convicted by the first Court of any such offence. 
{Srinivasa Aiyangar, /,) KaDULNATHA PILLAI, 
In re, . 87 1. 0. 924 = 26 Or. L. J. 1036 = 

21 M. L. W. 520 = A. 1. B. 1926 Mad. 706. 


OB. P. CODE (1898), S. 423— Bismissal for de- 
fault. 

When the accused was charged and convicted by 

the trial Court under S. 468, 1. P. Code and the appel- 
late Court convicted the accused under S. 47l, I. P.. 
Code. 

Held, that the conviction was wrong as it was im- 
possible to postulate that the accused was not prejudiced 
by having no notice that he was to be convicted of the 
offence under S. 471. {Findlay, Offg, J, C.) AKBAR 
Hussain v. King- Emperor. 89 1. C. 398= 

8 N. L. J. 87 = 26 Cl. L. J. 1358= 
A. I. R. 1925 Nag. 294. 

A retrial on the altered chaige is not necessary 

where the appellate Court alters the conviction into one 
of an offence which is graver than that charged and 
found in the Lower Court, provided that the accused is 
not prejudiced by such a course. {Kincaid, J, C, and 
Aston, A,J.C.) FaIZULLAH v. EMPEROR. 

81 I. C. 881 = 19 S.L.R. 183=25 Or. L. J. 1057= 
A. I. R. 1925 Sind 105. 

Penal Code, Ss, 323 and 325 — Alteration of 

conviction by appellate Court — Prejudice to accused is 
caused. 

The Petitioners along with one K were convicted by 
the Trial Court under S. 325 for having broken the 
knee-cap of the complainant. The Appellate Court 
found that the injury to the knee-cap was caused by the 
accused K alone and it came to the conclusion that the 
petitioners had been guilty of the offence under S. 32S 
for some other injuries they had inflicted on the com- 
plainant. 

Held, that the alteration of the conviction of the 
petitioners from S. 335 to S, 323 by the Appellate 
Court was unauthorised as they had not been given any 
opportunity of answering the charge of inflicting in- 
juries other than the injury to the knee-cap. {C, C. 
Ghose and Cuming, JJ.) PataL GHOSH EMPEROR. 

721. 0. 72=24 C. L. J. 312= 
A I. R. 1924 Cal. 532. 

Alteration of charge. 

Alteration of conviction under Ss. 147 and 323, 
Penal Code, into one under S. 160 is not justifiable. 
{Krishnan, J.) SHREERaMULU, In re, 81 1. 0. 42 = 
47 Mad. 61 = 18 M. L. W. 741 = 
1923 M. W. N. 814=25 Cr. L. J. 654 = 
A. I. R. 1924 Mad. 375 = 46 M. L. J. 120. 

— S. 423--Bismissal. 

Appeal admitted — Bail granted — Order dismis- 
sing appeal without notice of hearing to advocate is a 
grave irregularity. 

A Criminal appeal once admitted cannot be sum- 
marily dismissed. An opportunity must be given to 
appellant's pleader to be heard fully. {Lentaigne, /.) 
Ta PU V, KING-EMPEROR. 81 1. C. 649 = 

3 Bur. L. J. 18 = 25 Cr. L. J. 933 = 
A. I. B. 1924 Baug. 294. 

— S. 423— Bismissalfor default. 

A Sessions Judge should not dismiss an appeal 

for default under the provisions of S. 423, but should 
enquire into the merits of the case and see if there is 
any force in it. {Stuart C.Jj) TaeN ®. EMPEROR. 
126 I. C. 848=31 Or. L. J. 939=7 O. W.N. 208 = 
1930 Cr. C. 460 = A. I. R. 1930 Oudli 334. 

Under S. 423 the Court is bound to peruse the 

record and to hear the appellant or his pleader if he 
appears before disposing of the appeal and even if the 
1 appellant is not present, the Court is bound to go 
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OR. P. CODE (1898), S. 423--Dismissal for de- 
fault. 

through the record itself and to decide the appeal upon 
merits, {/wala Prasad a?td Macpherson^ JJ*) KULDIP 
Singh z/. King-Emperor. lOO I.O. 831=6 Pat. 16= 
28 Or. L. J. 351 = 8 P. L. T. 376 = 

7 A. I. Or. R. 473= A. I. R. 1927 Pat. 176. 

An appellate Court cannot dismiss the appeal 

owing to the absence of the appellant and his pleader. 
Under S. 423 the Court of appeal has to peruse the 
record and to form an opinion as to whether there is or 
is not sufficient ground for interference. 13 All. l7l 
(F. B.) and 21 P. R. 1895 (Cr.), Foil. (^Fawcett 
^nd Madgavkar, JJ,) TRIMBaK BaLWANT z/. Em- 
PEROR. 97 1. O. 751 = 50 Bom. 673 = 

28 Bom. Ii. R. 1022 = 27 Or. L. J. 1167= 
A. I. R. 1926 Bom. 548. 

' — Criminal appeal cannot be dismissed for default^ 
After an appeal had been presented, the records 
were called for; after the records had arrived the appeal 
was taken up for hearing. On that date no one ap- 
peared in support of the appeal on behalf of the ap- 
pellant and no application for adjournment w’as filed. 
The Magistrate thereupon dismissed the appeal. 

Held^ that it was incumbent upon the Magistrate 
to go through the record and to dispose of the appeal on 
the merits. {C. C. Ghose and Cuming^ /!/•) BaNSI 
Mirdha V. Brojeshwar DUTT. 81 I. O. 974= 
50 Oal. 972 = 27 C. W. N. 947 = 39 0, L. J. 278 = 
25 Or. L. J. 1150 = A. I. R. 1924 Cal. 95. 
— S. 423— Duty of appellate Court. 

^ S everal accused — Appellate Court must separately 

eonsider case of each. 

Where’ in a criminal appeal there are a number of 
appellants, it is the duty of the Court to bring to bear, 
with regard to the case of each of the accused, a 
judicial mind for the purpose of considering whether he 
was guilty or not, having regard to the charges against 
^him and the special evidence directed to him and his 
particular defence if any. 2 L. W. 958 and 7 L. W. 83, 
Foil. 20 C. W. N , 1296, Ref. (^Srinivasa Aiyangar, 
J.) CHINNA MaNIKAM, In re. 88 I, 0. 177= 

26 Or. L. J. 1089 = A. I. R. 1925 Mad. 712= 
48 M. L. J- 504. 

— S. 423— Enhancement of sentence. 

Capital sentence — Not to be passed — Exceptions. 

Ordinarily the Courts refrain from passing a capital 
sentence on a peisonwhois convicted on an appeal 
against his acquittal, but where the accused was a paity 
to an attack of a particularly ferocious nature and acted 
in a high-handed manner and with unusual cruelty in 
assaulting the opposite party consisting of the deceased 
and the latter have not been proved to have given any 
provocation, he may be sentenced to death. (^Jailal and 
Abdul Quadir, //.) NIAMATKHAN z/. EMPEROR. 

127 r. 0. 860 = 1930 Or. O. 469 = 
31 P. L. R. 411 = A. I. R. 1930 Lah. 409. 

-Alteration of sentence of three months* rigorous 

imprisonment to one month and fine of Rs. 60 and in 
de fault two months is not enhancement. 

The accused was convicted and sentenced to undergo 
three months’ rigorous imprisonment He appealed and 
his conviction was affirmed but the sentence was altered 
into one of one month’s rigorous imprisonment and a 
fine of Rs. 60 with a further two months’ rigorous 
imprisonment in default of payment. 

Held, that the appellate Court in effect reduced the 
sentence, the proper test being whether the accused 
really considers the fine as heavier sentence than impri- 
sonment, 23 Bom. 439, Rei. on ; A. I. R. 1924 Pat.. 
563 ; 23 All. 497 and 36 All. 485, Dist. (fValler and 
Cornish, //.') SUBBA GOUNDAN v. EMPEROR. 


CR. P. CODE (1898), S. 423— Bnliancemeiit of sen- 
tence. 

121 1. C. 125=1930 Cr. 0. 86 = 
31 Cr. L. J. 203 = 1929 M. W. N. 896= 

3 M. Cr. C. 24 = A. I. R. 1930 Mad. 193. 

It does not follow that if the conviction on one of 

the several charges in a trial is set aside while one or 
more others are affirmed there must necessarily be a 
reduction of sentence. It depends upon the particular 
circumstances of the case whether the retention of the 
sentence awarded by the trial Court constitutes an en- 
hancement of the sentence. (^Macpkerson^ J.) BeCHU 
Singh v. Emperor. 120 I.C. 764 = 31 Cr.L J. 173= 
10 P. L. T. 587=1930 Cr. C. 38 = 
A. I. R. 1930 Pat. 79. 

•Substitution of 30 stripes for 3 manlks* rigorous 

imprisonment is enluincement. 

Substitution of a sentence of 30 stripes for a sentence 
of one year’s rigorous imprisonment or more or a 
substitution of a sentence of 25 stripes for a sentence of 
nine months’ rigorous imprisonment or more or a 
substitution of a sentence of 20 stripes for a sentence of 
six months’ imprisonment or more is not ordinarily an 
enhancement of sentence within the meaning of S. 423 
(1) (Jf) and in the case of a person under 16 years of 
age the substitution of a sentence of 15 stripes for a 
sentence of imprisonment for six months or more or a 
substitution of a sentence of 10 stripes for a sentence of 
imprisonment for three months or more is not ordinarily 
an enhancement of sentence. 

But the substitution of a sentence of 30 stripes for a 
sentence of three months’ rigorous imprisonment is an 
enhancement and therefore an illegal sentence under 
S. 423 (1) {b). 2 Weir 487 ; 6 B. L. R. Ap. 95 ; not 
Foil. Rat. Un. Cr. C. 131 ; 17 All. 67 ; 23 Bom. 439 ; 
27 Cal. *175 ; 30 Mad. 103 (F. B.) ; 36 All. 485, Ref. 
(^Rutledge, C.J., Maung Ba and Heald, JJf) EmPEROR 
V. Chit PON. 119 1. C. 209 = 7 Rang. 319 = 

30 Cr. L. J. 986 = 1929 Cr. C. 169 = 

A. I. R. 1929 Rang. 177 (P. B.). 

■ - Conviction under Ss 384 and 420 of the Penal 

Code — Appellate Court setting aside conviction under 
S. 420 yet maintaining original aggregate sentence — 
Sentence is enhanced and so illegal. 22 Bom. 760 ; 
30 Mad. 48 ; and 24 Cal. 316, Foil. (JUirza and 
Patkar, //.) RaMCHANDRA v. EmPEROR. 

112 I. C. 586=30 Bom. L. R. 967 = 
29 Cr. L. J. 1082= A. I. R. 1928 Bom. 346. 

'The alteration by the appellate Court of a 

sentence of imprisonment to one of whipping is an 
enhancement of sentence and is not authorized by the 
provisions of S. 423, sub-S. (1), Cl. (^), sub-Cl. (3). 
l5 W. R. (Cr.) 7-and 2 Weir 487, Rel. on ; Rat. Un. 
Cr. C. 131, Dist. {Mya Bu, /.) KyainG NGA HmWE, 
In re. 114 1. 0. 523 = 30 Cr . L. J- 328 = 

A. I. R. 1928 Rang. 265. 

Conviction under Ss. 379 and 341, Penal Code — 

Appellate Court setting aside conviction under S, 379, 
but maintaining the sentence — Procedure is illegal, 
{Dalai, J.) MRS. F. M. TORPEY v. EMPEROR. 

101 1. C. 671 = 25 A. L, J. 396 = 
8 Ii. R. A. Or. 49 = 7 A. I, Cr. R 339 = 
28 Or. Ii. j. 496 = 49 A11.484=A.I,R 1927 All. 376. 

-Where the accused was insolvent and unable to 

pay the fine imposed and the original sentence was for 
two months’ rigorous imprisonment and Rs. 50 fine, or 
in default one month’s rigorous imprisonment, and it 
was altered in appeal to one of rigorous imprisonment 
for six weeks and a fine of Rs. 200 or in default six 
' weeks’ farther rigorous imprisonment. 

Held, that it amounted to enhancement of sentence. 
7 P. R. 1916 (Cr.), Appl. {Campbell, /.) KaNSHI RaM 
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CR. P. CODE (1898), S. 423— Enhancement of sen- 
tence. 

z/. Emper'^R. 95 I. C. 476 = 27 Or. L J. 812 = 

A. I. B. 1926 Lah. 543. 

The making of an order under S. 31, Court Fees 

Act, does not ordinarily amount to an enhancement of 
sentence but may be made as an incidental order to 
bring the judgments into conformity with the law. S. 31 
of the Court Fees Act provides that all fees ordered to 
be repaid under the section shall be recoverable as if 
they were fines,” but does not thereby make them part 
of the sentence. 22 M. l53, Dist. {JSpencer^ /.) 
E. Thimmiah V, King-Emperor. 

821. 0. 141 = 47 Mad. 914 = 20 M. L W. 293 = 
35 M. L. T. 39 = 1924 M. W. IST. 489 = 
25*0r. L. J. 1213 = A. I. B. 1926 Mad. 136 = 
47 M. L. J. 355. 

Sentence — Imprisonment in defaidt of fine can- 
not be increased to exceed the aggregate punishment 
awaraed in lower Court, 

Where the accused was sentenced to rigorous impri- 
sonment for two months and to a fine of Rs. 50 or in 
default one month’s rigorous imprisonment, and on 
appeal sentence was changed to one of one month’s 
rigorous imprisonment and fine of Rs. 200 or in default 
to two months’ rigorous imprisonment. 

Held, that the latter sentence amounted to an en- 
hancement of the sentence passed by the trial Court for 
if the fine was not paid the accused would have to 
undergo three months’ rigorous imprisonment and still 
be liable to the fine. The imprisonment in default of 
payment of fine of Ks. 200 was reduced to rigorous im- 
prisonment for one month in default. 23 All, 497, Foil. 
{Adami and Bucknill, //.) BHOLA SlNGH v, KlNG- 
EmperOR. 82 1. 0. 50 = 3 Pat. 638 ** 

6 P. L. T. 622= 26 Or. L. J. 1186 = 
A. I. R. 1924 Pat 563. 

— S, 423— Enhancement of sentence— Procedure. 

. . H otice of enhancement — Sending for record before 

issuing noti ce — Advisabi I ity, 

‘ Although it is quite legal for High Court to issue 
notice of enhancement at the time of admitting an 
appeal, when an appeal comes up for admission by the 
appellate Court, it would be desirable if before causing a 
notice to show cause against enhancement of sentence to 
be sent, the records of the case were sent for. {Beasley, 
C, /. and Pandalai, /.) GUNDUTHALAYAN, In re, 
127 I. 0 290 = 53 Mad. 585= 31 M. L. W. 542= 
1930 Or. 0. 498= A. I. R. 1930 Mad. 446 = 
68 M. Ii. J. 490. 

— S. 423— New case. 

The charge cannot be so altered by an appellate 

Court as to make it necessary for the accused to meet an 
absolutely different case from that with which he is 
charged in the Court of the committing Magistrate. 
{Banerfi, J.) MULA v, EmPEROR. 90 I. C. 160 = 
23 A. L. J. 924=6 L. R. A. Or. 159= 
26 Or. L. J. 1494= A. 1. B. 1926 All. 33. 
— S. 423— Powers of appellate Court. 

^S. 423 (!)(</) does not permit a Sessions Judge 

to review a wrong order by bis predecessor, the only 
proper course for him, in such case being to refer the 
case to the High Court. {Mirza and Patkar, //,) 
EMPEROR V. LaKSHMAN RaM SheT. 

121 1. O. 688 = 31 Or. L. J. 309= 
53 Eom. 578= 31 Bom. Xi. B. 593= 
1929 Or. 0. 130 = A. I, B. 1929 Bom, 309. 

T Hal Court omitting to pass an order under 

S. 5l7 — Appellate Court can do so under S, 520 or 
S’. 423 (1) (d). 

Under S. 520 as well as under S. 423 (1) (d) the appel- 
late Court has the power to pass appropriate orders for 
the disposal of the property produced at the trial in a case 


CB. P. CODE (1898), S. 423 — Powers of appellate 

Court. 

under S. 411, Penal Code, even though the trial Magis- 
trate has omitted to do so. A. I. R. 1923 Mad. 324 
and 3 A.L.J. 770, Foil. {Teh Chand and Agka Haidar, 
//.; Thiraj V, Emperor. ill I. c. 314= 

10 Lab. 187 = 11 A. I. Or. B. 18 = 
29 Or. L. J. 810 = A. I. B. 1928 Lab. 667. 
High C our Is powers of interference in. 

The High Court is not entitled to interfere with the 
verdict of the jury in jury trials unless there has been a 
miscari iage of justice. {Rankin, C.J.and C,C. Chose, 
/.) azimuddy V, Emperor. 101 1. 0. 661 = 
31 0. W. N. 410 = 28 Or. L. J. 485 = 
8 A. I. Or. B. 134= A. I. B. 1927 Cal. 398. 

It is doubtful whether an appellate Court can, 

under S. 423 (1) {b), pass an order which would make 
the position of the appellants worse. {Shadi Lai, C.Jf) 
BiR Singh v. Emperor. 102 1, c. 611= 

28 P. L. B. 166 = 7 A. I. Or. B. 342 = 
8 A. I. Or. B. 214 = 28 Or. L. J. 576= 
A. I. B. 1927 Lah. 733. 

Rejecting part of prosecution story — Conviction 

on the rest believed — Validity. 

Where in a trial for the offence of rioting the appel- 
late Court refused to believe part of the prosecution story 
as to theft and house-breaking but gave sufficient reasons 
for believing the story of rioting. 

Held,t\i 2 it the conviction for rioting was right as the 
Court was not precluded from exercising its powers of 
discretion from eliminating exaggeration from evidence 
otherwise found to be true. 42 Cal. 784, Expl. {Jack- 
son, /.) V ENKATASWAMY. In re, 

99 I. 0. 1038 = 26 M. L. W. 326 = 
28 Or. L. J. 238 = A. I. B. 1927 Mad. 410. 

There is no restriction on the powers of the 

ii\ppellate Court to deal with a case of which it has com- 
plete seisin in any of the manners provided by S. 423 
Cr.P. Code. 25 Cal. 711, Foil.; 21 Cal. 945, Diss. from 
{Kotval, A. J, C,) Ram Prasad v. Emperor. 

88 I. 0. 178 = 26 Or. L. J. 1090 = 
A. I. B. 1926 Nag. 63. 

Appeal from conviction under S, 376, Penal Code 

— Appellate Court framUig a charge under S, 366 
holding that S. 376 had no application and trying the 
case Itself — Proceedings are beyond the scope of S, 423. 

The trial Court had convicted the accused under 
S. 376 for rape. On appeal by the accused the Sessions 
Court held that the charge of rape had no application 
by reason of the fact that the girl was over twelve and 
that the act could not be said to have been without 
her consent or against her will and therefore proceeded 
to frame a fresh charge under S. 366 against the appel- 
lant, of kidnapping a woman that she might be forced 
or seduced to illicit intercourse. To this charge he called 
on the appellant to plead, and examined him upon it and 
allowed him to call one witness in defence. 

Held,\h.’At in so trying the case himself the Sessions 
Judge exceeded the powers conferred or an Appellate 
Court by S. 423. A charge under S. 366 is triable by 
a Court of Sessions only under S. 193 only on commit- 
ment ; therefore the Sessions Judge should, after setting 
aside the conviction, have ordered the accused to be 
committed for trial, when he would have been tried 
before a Court of Sessions with the aid of assessors. 
{Young, J,) Y. C. Sircar v. Emperor. 

88 I. O. 287=26 Or. L. J. 1119= 3 Bang. 68= 

4 Bur L. J. 29 = A. I. B. 1926 Baug. 230. 
The powers of an appellate Court to vary a sen- 
tence must be measured by those of the Court of first 
instance. 7 N. L. R. 109, Ref. {Walsh and Kanhaiya 
Lai, //•) Mahomed Yakub v, Kmo-EMPEROR. 

76 I. 0.1032^=46 All. ^4 =26 Or. L. J. 312= 
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OR. P. CODE (1898), S. 423-~Powers of appellate | 
Court. 

A. I. R. 1924 All. 130. 
Appellate Court cannot decide legality of previ- 
ous convictions. (jCarr^ J.) OU Pe v, Emperor. 

82 I. C. 471 = 3 Bur. L. J. 27= 
25 Cr. L. J. 1303= A. I. R. 1924 Rang. 295. 
— S. 423—Reinand. 

Appeal before Sessions Judge — Order on preli- 

minary point of misjoinder — Setting aside conviction — 
Other points argued — Later order setting aside convic- 
tion and ordering re-trial —Validity^ 

The Sessions Judge at the commencement of the hear- 
ing of the appeal heard arguments on the only question 
as to whether there was misjoinder of charges and hold- 
ing that the trial was vitiated owing to misjoinder wrote 
and signed the order “I must set aside the convictions”. 
Then at the next hearing he heard arguments on other 
points and then passed another order “ I set aside the 
convictions and sentences and direct that the accused be 
retried”. He called this second order as judgment. 

field, that the first order of the Sessions Judge was 
not a final order but was mere expression of opinion on 
the point of misjoinder. Hence after signing that order 
he did not become functus o/jUcio, and so he did not 
commit any illegality of procedure when he passed his 
second order remanding the case for retrial, though the 
procedure adopted was rather unusual. Cjai Lai, J.) 
SlKANDAR LaL PURI V. EMPEROR. I 

126 I. 0. 69 = 31 Cr. L. J. 975= ! 
1929 Or. 0. 219 = A. I. B. 1229 Lah. 692. i 
— S. 423— Remand— -Stage. 

— - — Case may be remanded from the stage it becomes 
irregular. 

Where the Sessions Judge held that the accused had 
been seriously prejudiced by a mistake in drawing up of 
the charge and also by inadequate attention paid to the 
evidence on record and remanded the case under S. 423 
for trial from the stage it became irregular, namely, from 
the drawing up of the charge. 

Held, that inasmuch as the proceedings are to be 
taken up from after the drawing up of the charge and 
no opportunity is to be afforded to the prosecution to 
improve their case, the order is fair. {Sen, /.) SheO- 
PARSAN Singh v . Emperor. 104 1. C; 909 = 

28 Cr. Ii. J. 893= 9 A. I. Cr. R. 40 = 
A. I. E. 1928 Pat. 60. 

— S. 423— Re-trial. 

Another view of case possible — No ground for. 

Where the trial Magistrate after coming to the con- 
clusion that the prosecutiott story is doubtful, discharges 
the accused, the mere circumstances that another view 
may be taken of the case than that which the trial 
Magistrate takes would not justify a re-trial. {Addison, 
/.) MT. Mubarak Jan v. Mt, Rahat Jan. 

1930 Or. C. 691 « 31 P. Ii. R. 729 = 
A. I. B. 1930 LaE. 543. 
—The appellate Court can no doubt order a re- 
trial under S. 423, Cr. P. Code, but hardly where the 
prosecution has hopelessly broken down in every respect, 
so as to enable the prosecutor to substantiate some new 
charge against the accused, or to produce evidence which 
might easily have been produced at the first trial. It is 
rather for supplying formal defects that an appellate 
Court orders re-trial. 42 Mad. 885. Rel. on. {Jacksofi, 
/.) Rathnavelu Muualiar Emperor. 

122 1. O. 497 = 1930 Or. 0. 189 = 
31 Or. L. J. 422=1930,M. W. N. 191 = 
3M. Or. 0. 92= A. L R. 1930 Mad. 189, 

■ Contnction set aside — Re-trial must he ordered 

— Re-trial when unnecessary, , 

Where a conviction is set aside on the ground of a 


CR. P. CODE (1898), S. 423— Re trial. 

material irregularity of procedure, a re-trial should ordi- 
narily be oidered. But where the complainant’s story is so 
grotesque that it is on the fact of it improbable, and the 
accused has already served out more than half the sen- 
tence, re-trial should not be ordered if the trial is vitiated 
by material irregularity piejudicing his case. 3 Pat. L, 
W. 224, Rel. on. {Subhedar, A, /. C.) GlRBHARI v. 
Emperor. 124 1. 0. 619= si Or. L. J. 705= 

1930 Or. 0. 831 = A. I. R. 1930 Nag. 255. 

■ Appeal from order under S, 110— No re-trial 

can he ordered. 

An order of re-trial can be passed only in cases of 
appeal against a conviction. In an appeal from any 
other order the appellate Court can only alter or reverse 
such an order. A District Magistrate, therefore, w'hile 
setting aside, on appeal, an order requiring a person to 
furnish security under S. 110, cannot remand the case 
for a de norjo trial, i.e„ for fresh enquiry. {Zafar Alt, 
/.) Chandan z/. Emperor. 1151.0.544= 

30 P. L. R. 416=30 Cr. L. J. 491 = 
12 A. I. Or. R. 273 = A. I. R. 1929 Lah. 28. 

Where the prosecution came into Court with an 

incomplete case which, so far as it went confirmed the 
defence, 

Held, that they were not entitled to a re-trial. {Jwala 
Prasad and Ross, //.) P. K. SEN v, EMPEROR. 

107 I. C. 629=9 P. L. T. 723 = 29 Cr. L.J. 258 = 
A. I. R. 1928 Pat. 293. 

Reasons for rejecting prosecution evidence, not 

satisfactory — If ground for. 

The ground that the reasons given by the tr3dng 
Magistrate in rejecting the prosecution evidence are 
open to objection is not sufficient for ordering a re-trial. 
{Sulaiman, J,) EMPEROR v, BEULMADIN. 

8 L. B. A. Or. 138 = 8 A. I. Or.R. 335= 
28 Cr. L. J. 946 = 105 1. 0. 658 = 
26 A. L. J. 76= A. I. R. 1927 All. 727. 

Where there is an appeal against an acquittal in 

a case tried by the jury, High Couit has jurisdiction to 
decide the case itself instead of ordering a new trial. 
(1894) A. C. 57, not Fob. ; 19 Bom. 749 ; 6 B. H. C. 
R. Cr. 47 and A. I. R. 1925 Sind 116, Rel. on. {Kin- 
caid, J, C„ and Barlee, A,J,C,) EMPEROR v, SaraN. 

21 S. Ii. R. 356 =7 A. I. Cr. B. 181 = 
28 Cr. L. J. 66 = 99 I. 0. 98= 
A. I. R. 1927 Sind 104. 

Appeal from order under S, 107 — Re-trial can 

be ordered apart from S. 423. 

In the case of an appeal under S. 406 from the order 
under S. 107,' the appeal is not one from conviction and, 
therefore, apart from the provisions of S. 423, appellate 
Court can order re-trial. {Walsh and Dalai, JJj) 
Bhagwat Singh v. Emperor. 48 All, 50l» 

24 A. L. J, 666 = 7 L R. A. Cr. 121 = 
27 Or. L. jr, 946 = 96 I. C. 497= 
A. I. R. 1926 AU. 403, 
— — No reasonable probability of conviction-^Re-trial 
— If proper , 

Re-trial should not be ordered unless there is a rea- 
sonable probability of the accused being convicted on 
the evidence known to be available against them. 
{Spencer, /.) SOGIaMUTHU PaDAVACHJ, In re, 

50 Mad. 274= 27 Cr. L. J. 394=93 1. O. 42 = 
A. I. E. 1926 Mad. 638. 

Where there was no evidence on the record to 

warrant a conviction for the offence charged an order 
for a re-trial is not justified. 25 Cal. 7ll ; 26 Mad. 
Foil. {Kotvai, AJ.Cf) Ram Prasad v. Emperor. 

26 Or. Ii. J. 1090 = 88 I. C. 178= 
A. I. E. 1926 Nag. 53. 
— Acquittal — Re-itidl. on amended charge — If desi- 
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OB. P. CODE <1898), S. 423— Ee-trial. 

rable. 

It would be undesirable to remit a case for re trial on 
an amended charge after acquitting rhe accused on the 
original charge owing to the Court holding the prose- 
cution evidence to be false because it would mean the 
re-entertaining of the evidence of the same witnesses by 
the lower Court. iBoys.J.) CHEDA Singh Em- 
PEROR. 821. 0. 364 = 5 L. B. A. Or. 133 = 

25 Or. L. J. 1292 = A. I. E. 1924 AU. 766. 

Perfunctory cross-examination of prosecution 

xotiness good ground. 

Where cross-examination of prosecution witnesses 
was perfunctory owing to Counsel’s inaptitude and facts 
were not ascertained before the sentence for an offence 
nnder S. 302 read with S. 34 w'as determined. Held^ 
.that re- trial should be ordered. {Mooker^ee, Richard- 
son^ C. C. Ghose, Cuming aud Page, J J.) EmpeROR 
Of. Barendra Kumar Ghose. 81 1. 0. 353= 

28 0. W. N. 170 = 38 0. L. J. 411 = 
25 Or. I*. J. 817 = A. I. E. 1924 Cal. 257 (F.B.). 
— S. 423— Eeversal of finding. 

A Court of appeal would not be justified in dis- 
turbing the finding of a Judge or of a jury on a simple 
issue of fact unless the verdict arrived at seems to be 
-opposed to the entire weight of evidence. {Milter and 
JS.K. Ghose, JJ.) EMPEROR v. DINABANDHU OORIYA. 

1930 Or. O. 231=124 I. 0. 818 = 31 Or. L. J. 737= 
A. I. B. 1930 Cal. 199. 

- ^ A ppellate Court can reverse finding and sentence 

.of death if there is no evidence to justify conclusion 
Jhat there has been murder. 

Where the body of the person said to have been 
murdered is missing and the identity of the person with 
•the person who is reported to have been assaulted in the 
house of the accused is not established, the charge of 
murder against the accused must fall. It is impossible 
:for a Court in a matter of life and death to leap a gap 
in the prosecution evidence and to arrive by a process 
of speculation at a conclusion which there is no evidence 
to justify. The Court can in such a case reverse the 
-finding and the sentence, {Boys and Bonnet, /J.) 
.Azam Ali v. Emperor. 121 1. 0. 248= 

31 Or. Ii. J. 230 = 10 L. E. A. Or. 108 = 
1929 Or. C. 294=12 A. I. Or, B. 118= 
A. I. E, 1929 All. 710. 

Acquittal under S. 302, Penal Code — High 

• Court can in appeal convict under S. 193, Penal 
*Code. 

The appellate Court, under S. 423 at least, has the ’ 
power of the original Court which tried the case under 
S. 237, provided no prejudice was given to the defence. 
Therefore, the appellate Court in an appeal from ac- 
-quittal cannot only find the accused guilty of the offence 
with which he was charged and for which he was tried 
but of which he was acquitted, but also can convict an 
accused of some other offence. Where the accused was 
•charged under S. 302, Penal Co*de, and was acquitted 
and Government appealed, 

Held, that the appellate Court could convict him for 
.an offence under S. 193, Penal Code, even though the 
opinions of the assessors were not recorded in regard to 
'the charge under S. 193. A. I. R. 1924 Bom. 246 
held no longer good law. A. I. K. 1925 P. C. 130, 

. Foil. ; 19 Bom. 51, not Foil.; A. I. R, 1925 Sind 105, 
Appr, {Fawcett and Mirza, JJ.) EmPEROR v, 
ISMAIL KHADIRSAB. 62 Bom. 385 = 

30 Bom. L. B. 330=10 A. I. Or. B. 118= 
108 I. C. 601 = 29 Or. L. J. 403 = 

. A. I. B. 1928 Bom. 130. 

^Appellate Court setting aside a verdict should 

^ order a re-trial except under special circumstances when 


OB. P. OODE (1898), S. 423— Bevision. 

it should order acquittal. 

It is open to the appellate Court to acquit the accus- 
ed if it sets aside a verdict on the ground of misdirec- 
tion, but as a matter of practice the pioper course in 
such cases as these is to direct a re-tiiai. It is only in 
special circumstances, as where the accused have been 
harassed by repeated trials or where the evidence is so 
clearly insufficient or incredible that no jury could rea- 
sonably convict, that an appellate Court would be justi- 
fied in acquitting. {Daniels, J.) DHIRAJI v. AKaSI 
24 A. L. J. 606 = 7 L. B. A. Or. 123 = 
2*7 Or. L. J. 786=95 I. 0. 385 = 
A. I. B. 1926 All. 429. 

Where a Sessions Judge by his order reversed 

the conviction and sentence on the ground of non-com- 
pliance with the provisions of S. 360 and left the ques- 
tion of re-trial to the District Magistrate, without dis 
cussing the evidence or recording any finding on the 
merits of the case, 

Held, that the order is not one acquitting the accused 
and a re-trial of the accused is competent. 46 Cal. 
212, Appr. {Suhrawardy and Duval, J /.) EmPEROR 
V, JVTiaJAN. 53 Cal. 192= 27 Or. L. J. 733= 

95 I. C. 61 = A. I. B. 1926 Oal. 585. 
—Where a man charged with murder has been con- 
victed of a minor offence, the High Court can, W'hile 
acting both as a Court of appeal and a Court of revi- 
sion, convict the man of murder and sentence him to 
death, but if it is acting solely as a Court of revision, it 
cannot convert the acquittal of murder into conviction. 
A. I. R. 1924 Bom. 456, Foil. ; A. I. R. 1924 Rang. 
93, Expl. {Carr and Duckworth, J J.) EmPERORz^, 
Kan Thein. 98 I. 0. 705 = 4 Bang. 140= 

6 Bur. L. J. 80=27 Or. L. O'. 1393= 
A. I. B. 1926 Bang. 164. 

— S. 423 — Bevision. 

-^Appellate Court altering conviction into one for 

graver offence — Judicial Commissioners Court can en- 
hance sentence in revision. 

Where the finding for lesser offence has been altered 
into a finding for a graver offence by appellate Court, 
it is within the power of the Judicial Commissioner’s 
Court, sitting as a Court of revision, to pass a sentence 
which will be a legal one in view of the conviction for 
graver offence. S- 439, sub-S. (4) refers only to cases 
where there has been a complete acquittal. {Findlay, 
O.J.C. and H alii fax, A.J.C.) LOCAL GOVERNMENT 
V. DamA Kunbi. 27 Or. L. J. 339 = 

92 1. O. 861= A. I. B. 1926 ISTag. 323. 

—Under the Cr. P. Code no applications for revi- 
sion lie in cases in which an appeal lies, and therefore it 
is impossible for an appeal filed beyond limitation to be 
treated as an application for revision as far as criminal 
procedure goes. (ICennedy, J.C. and Tyabji, A. /. C.) 
GeRIMUL V. SHEWARAM. 96 I. . 316 = 

20 S. Ii. B. 90 = 27 Cr. L. J, 780 = 
A. I. B. 1926 Sind 216. 

-The awar<i of costs cannot be treated as inciden- 
tal or consequential to the disposal of a revision petition 
within the meaning of S. 423 (1) {d) for it does not 
necessarily follow from an order passed in revision. 
{Spencer, O.C.J., Kumar aswami Sastri and Krishnan, 
JJ.) Veerappa NAIDU V. AVUBARYAMMAL. 

86 I. 0. 147=48 Mad. 262= 26 Or. Ii. J. 707^ 
21 M. L. W. 688= A. 1. B. 1925 Mad, 438 = 
48 M. I., jr. 106 (F. B.). 

-^Appeal by adnvict and revision by High Court — 

Conviction for murder in place of conviction for lesser 
offence is justified. 

^ Where there is an appe^ by a prisoaer, and in addi- 
tion the High Court takes seisin of the case under its 
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CE. P. CODE (1898), S. 423— Bevislon. I 

xevisional jurisdiction, the conviction for a lesser offence 
where the prisoner has been suitably charged, can be 
-converted into one under S. 302, Penal Code and the 
sentence enhanced accordingly, under the combined pro- 
visions of Ss. 423 and 439. (^May Oung and Duck- 
^orth, //.) On Shwe V. The Crown. 

76 I. 0. 711 = 1 Bang. 436=25 Or. L. J. 247= 
A.LB. 1924 Bang. 93. 

— S. 423— Bight to reply. 

— -In a criminal appeal counsel for the appellant 
-cannot claim as a matter of right, to reply to the argu- 
ments put forward by the opposite party, but the Court 
should not ordinarily refuse him the privilege of per- 
mission to do so. {JPullan^ A PRAG v KlNG- 

EmpeROR, 82 I. O. 33 = 11 O. Ii. J. 693 = 

250r. L. J. 1169 = 1 O. W. N*. 473= 
A. I. B, 1925 Oudh 65. 
-There is no right of reply vouchsafed to an accu- 
sed under S. 423 but permission to reply is a privilege 
which should never be refused by an appellate Court. 
iPullan, A.J,C.) BaHRA v. EMPEROR. 

821. O. 37=25 Or. L. J. 1173 = 
A. 1. B. 1925 Oudh 50. 
— S. 423— Verdicts of Jury. 

—Although it is desirable that the record of heads 
of charges should indicate far more fully than mere 
•enumeration of the numbers of the sections, in order to 
-entitle the High Court to interfere with the verdict of 
the jury and set it aside, it must be affirmatively proved 
that there has been misdirection and misunderstanding 
:and the verdict is erroneous owing to misdirection by 
Judge and misunderstanding on the part of the jury of 
the law as laid down by him. Cr. App. No. 248 of 
1929 and 47 Cal. 796, Ref. (^/ack and Panckridge^ 
y/.) Hafez.-^li Haldar v. Emperor. 

1930 Or. 0. 1112= A. I. B. 1930 Cal. 712. 

"’— " The High Court’s powers of interference in an 

appeal from the verdict of the jury are strictly limited 
and can only arise if the accused succeed in showing 
that there are misdirections in the Judge’s charge to 
the jury. (C. C, Ghose and Guka, yy.) MOHIUODIN 
z/. EMPEROR. 1930 Or. O. 745 = 51 0. L. J. 352= 

A. I. R. 1930 Cal. 437. 

I'rial by fury — Appellate Court having all 

materials before it can deal the case itself — It is not 
necessary to send it for retrial. 

There is nothing in the language of the Code to diffi- 
•erentiate the way in which the powers of" the appellate 
Courts are to be exercised, according as it is a jury trial 
-or not. The language is wide enough to enable the 
Court to deal with the matter Itself on an appeal even in 
a jury trial. No doubt the action which the appellate 
Court should take depends upon the circumstances of 
the particular case but when all the materials are before 
the appellate Court and the case has been prolonged for 
nearly two years and the verdict of the jury is erroneous 
owing to the misdirection by the presiding Judge it is in 
the interests of justice that the appellate Court should 
deal with the matter itself. 21 Cal. 955 and 25 Cal. 230, 
Ref,; 25 Cal. 711, Rel. on. (^Pearson and Patterson^ JJf) 
Government of Bengal v, S anti ram Mondal. 

127 1. O. 657=1930 Or. O. 634= 
A I. B. 1930 Cal. 370. 
—Court of revision like an appellate Court cannot 
alter or reverse the verdict of jury, until it is of opinion 
that such verdict is erroneous, owing to misdirection by 
the. Judge or to misunderstanding of the Jury regarding 
law as laid dowu by him. {Banerfi and Sen„ yy.)‘ 
Abdul Majid Khan Emperor. 116 1: 0.297= 
10 I..B.A.Or, 83= 11 A.I.Cr.E. 676= 
80 Or. I.. J. 622= A. I. B. 1929 All. 864, 

CR. D.— 47 


OB. P. CODE (1898), S. 423— Verdicts of Jury. 

—It is imperative that in every case of trial by 
jury and specially in murder cases, the High Court in 
appeal should be satisfied that the Judge’s charge to the 
jury was adequate. {Cuming and Lort Williams^ yy.) 
Nagendra Nath v . Emperor. 34 O.W.N. 164= 
1929 Or.O. 390 = 124 1. 0. 494= 31 Or. L. J. 673= 
A. I. B. 1929 Oal. 742. 

^Facts which happened after the verdict of the 

jury had been given, and which are not found on the 
Sessions record, will not induce the High Court to alter 
or reduce sentence in appeal, {C, C. Ghose and Gre- 
gory^ yy.) INTAZ Mandal v emperor. 

32 0. W. N. 1172=115 LC. 522=30 Or. L. J. 484 = 
12 A.I.Or.B. 262=A. I. B. 1929 Cal. 92. 

y^ry not properly co7istituted — Ground not taken 

in appeal — Powers of High Court, 

The jury which was empanelled to try a person was 
not constituted in the manner provided by law, i,e,^ in 
accordance with principles laid down in A.I.R. 1928 
Cal. 83 (F.B,). This fact was not, however, made a 
ground in the appeal. 

Held^ that the High Court was bound to interfere 
and remand the case for re- trial since the Court consti- 
tuted to try the case was, though not illegal, certainly 
irregular. {C,C. Ghose and Gregory, JJ.) INTAZ MaN- 
dal V. Emperor. 32 C.W.N. 1172=115 I. 0. 622= 
30 Or. Ii. J. 484=12 A. I. Cr. B. 262= 
A.I.B. 1929 Oal. 92, 
-Under S. 423 (2) the High Court is not autho- 
rised to alter or reverse the verdict of a jury unless it is 
of opinion that such verdict is erroneous owing to a 
misdirection by the Judge or to a misunderstanding on 
! the part of the jury of the law as laid down by him, 
{Macpherson and AUanson, //,) RAMDAS Rai v. 
Emperor. 8Pat.344=lo P. L. T. 409= 

117 I. 0. 173=30 Or. L. J. 721 = 1929 Or. 0. 99 = 
AI.B. 1929 Pat. 313. 
^—^—^Jury trial and trial with assessors — Consider- 
ations. 

The considerations governing the appeal from 
the trial held with the aid of assessors differ greatly 
from those governing an appeal from the trii by a 
jury. In the latter case the appeal is restricted by the 
provisions of Ss. 423 (2) and 537, Cr. P. Code, whereas 
in the former case the whole case is before the appel- 
late Court. {Adami and Macpherson, JJf) MX. 
Champs Pasxnz'. EmpEror. 9 A.I.0r.B. 645= 
108 I. 0. 81=29 Or.L.J. 326=A.I.B. 1928 Pat. 326. 

—Before interfering with the verdict of a jury, by 

which miscarriage of justice has resulted, it must be 
j established that that such failure of justice was the result 
of misdirection of the Judge in his charge to the jury. 
'{Adami and Macpherson, JJ,) Mt ChaMPA PaSIN 
V, Emperor. 9A.I.Or.B. 545=1081. d. 81= 
29 Or. L. J. 325= A. I. B, 1928 Pat. 326. 

Jnry accurately directed in matters of law^ 

High Court will not interfere with verdict. 

High Court as an appellate Court will not interfere 
with a verdict, whether it is a verdict of acquittal or 
conviction, if it is a verdict which could be r^sonably 
arrived at by honest men, and they had been guided by 
an accurate direction in matters of law. Where the* 
accused are charged for robbery with murder under cir- 
cumstances that the murder and robbery have been 
committed by the same persons and constitute one 
, offence, the appellate Court must consider the case of 
murder separately and if there is any reasonable doubt, 
it must give the benefit of doubt to the accused. {Walsh, 
^A.C,J, and PuUan, J,) JiA LAL v. EMPEROR, 

98 1.O. 476=27 Or.L J. 1866= A.I3. 1927 AU. 108, 
i-Verdicf of juijy not be set aside ufilfe^ failmr^ 
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OR, P. CODE (1898), S. 42S— Verdicts of Jury. 

of justice has been caused. (^Rankin^ C. /. and 
C.C. Ghosey /.) HaJI AYUB MaNDAL v, EmPEROR. 

1031.0. 546=54 Oal. 539 = 8 A.I.Cr.R. 309= 
28 Or. L. J. 689 = A. I. R. 1927 Oal. 680. 
■ C harge to jury fair and accurate — Jury's ver- 

dict reasonable — Convictiofi is proper. 

Where a Judge complied with all the requisitions of 
the law, i.e.y where he stated the law correctly and plac- 
ed the case before the jury both as it stood against as 
well as in favour of the prisoners, and left the jury to 
decide upon evidence which was admissible and relevant 
and where the jury arrived at a verdict which was very 
reasonable. 

Heldy that there was no justification for interfering 
with the conviction based upon such verdict. {Stuart , 
C.J.) Babbanz/. Emperor. 105 I.C. 457= 

4 O.W,N. 901=28 Or. Ii. J. 937= 
A. I R. 1927 Oudh 549. 

— P rovisions are imperative — No misdirection to 

jury — Verdict cannot be altered. 

The terms of S. 423 (2) are imperative and where 
there is no misdirection by the Sessions Judge it is no 
competent to the High Court to alter or reverse the 
verdict of the jury. In such a case where the High 
Court was of opinion that the accused should have 
been acquitted and that the verdict was against the 
weight of the evidence they directed a copy of the 
judgment to be sent to the local Grovemment for neces- 
sary action. {Allanson and Sen^ JJj) RamCHARITER 
Singh v. Emperor. 8 P. L. T. 691= 103 1.C. 548= 
28 Or. L. J. 692 = 7 Pat. 15=8 A.I.Or.B. 369 = 
A. I. R. 1927 Pat. 370. 
-Contravention of law by the Judge on an unim- 
portant matter and having a remote bearing on the ques- 
tion in issue does not justify reversal of verdict of jury. 
{N. R, Chatterjea and B. B. Ghosey JJj) KeRAMAT 
Mandal V. Emperor. 42 C. L. J. 528= 

27 Or.I*.J. 277=92 I. O. 453= A.I.R. 1926 Cal. 147. 

— S. 423 (2) only applies if it becomes necessary 

to consider whether the verdict of the jury was errone- 
ous owing to a misdirection by the Judge. It does not 
narrow down S. 418 which allows an appeal in a jury 
trial on a question of law, 29 Mad. 569, Dist. 
{AddisoHy J.) FITZMAURICE vl EMPEROR. ' 

27 Cr.L.J. 793 = 95 I.C. 393= A.I.R. 1926 Lall. 193. 

- -Where the defence case^ was not adequately put 

before the jury and evidence was admitted which should 
have been excluded, the verdict of guilty must be set 
aside. {Devadoss and Waller y //.) AMBaLAM, In re. 

23 M. L. W. 90=27 Or. L. J. 176= 91 1.0. 960= 
A.I.R. 1926 Mad. 370. 
• N o hvterference by High Court unless the omis- 
sion by Judge to read same portion of evidence to jury 
has prejudiced the accused. 

An objection that in delivering his charge to the 
jury, the Sessions Judge did not read material portions 
of the evidence is not itself suflicient for the revfersal of 
the verdict of the jury. In each case it must be a ques- 
tion whether the omission to read the material portion 
of the evidence was such as to mislead the jury and the 
Court of appeal will not interfere, if it has ' not pre- 
judiced the accused. {Bakery J.Cj) RaHIM' BeG v . 
Emperor. 92 l.o. 169 = 7 N. L. J. -208 = 

27 Or. L. L 217= A.I.R. 1925 Kag. 164. 
— S. 423— Miscellaneous. ' 

"" D istinction between matters HP 'be considered 

under Ss. 374 and 423 pointed out. • ^ 

If the evidence in a case affords such a degree of 
certainty of the guilt of the accused as is mentioned' in 
S. 3 of Evidence Act, the sentence must be bfised on the 
facts found preyed by however little the prbof of ’them 


OR. P. CODE (1898), S. 424~-C03itents. 

exceeds the standard stated in that section; otherwise 
the accused must be acquitted. A Judge or Magistrate 
who says an accused person is proved guilty but should 
be lightly punished because the proof of his guilt is. 
weak, contradicts and stultifies himself. The sentence of 
death is not an exception to this principle either at the 
trial or in appeal. But the law naturally makes full 
provision for the undoubted fact that a capital sentence 
differs from all others In being irrevocable after it has 
been carried out, and if the matters to be considered 
under S. 423 are left out, there is nothing left to be 
considered under S. 376 except the one matter whether 
the certainty of gnilt is sufficiently in excess of the 
minimum certainty required by S. 3 of the Evidence 
Act to remove the danger of the carrying out of the 
sentence on an innocent person. {H alii fax and Ktn- 
khedey A. J. Cs.) DaDI LODHI v. EMPEROR. 

951.0. 59 = 27 Or. L.J. 731 = A. I. R. 1926 Nag. 368. 

■: Poviers of Court y in England — Courts in hidia 

may invoke in principle if not repugnant to the Code.. 

If a rule is recognised under the English Law which 
is not a mere rule of practice and procedure but a& 
embodying a principle of natural or substantial justice,, 
and there is nothing in the C.P. Code militating against 
its application in India, the powers conferred by S. 423,. 
Cr. P. Code, would be large enough to invoke its appli- 
cation. {Suhrawardy and Mukerjiy JJj) I. G. SINGLE- 
TON V. Emperor. 86 1. 0. 38 = 41 0. L. J. 87= 
29 C. W. N. 260 = 26 O. L. J. 662 = 
A. I. R. 1925 Cal. 501- 

Where a commitment is made by a ma^strate 

under orders of the Sessions Judge under S. 423, S. 2l5 
does not apply but the High Court will interfere in 
revision. {Mac Gregory J.) KinG-EmperOR v. NGA 
Thet She. 77 I. C. 982=11 I,. B. B. 376= 

1 Bur. L. J. 250 = 25 Or. L. J. 518= 
A. I. B. 1922L.B. 40. 

— S. 424— Applicability, 

-The Judges of Judicial Commissioner’s Court, 

sitting as Sessions Judges for the District of 
Karachi, should follow as closely as possible 
the^ provisions of S. 367 and S. 424. But the 
omission to do so, cannot vitiate and nullify the whole 
proceeding before the Sessions Court. The clause 
“ so far as may be practicable ” that occurs in S. 424 
would certainly bring the error within the scope of 
S, 537. {Kincaid y J.C. and Tyabjiy A.J.Ci) FaKIR 
Bux V. Emperor. 95 1. O. 753 = 20 S, L.B. 261 = 
27 Or. Ii. J. 883= A. I. B, 1926 Sind 244. 
^The direction in the proviso of S. 250 is manda- 
tory, the non-compliance whereof -^tiat^ the order of 
the Magistrate directing compensation to be paid by 
the complainant. S. ,424 applies to an appellate- 
judgment in an appeal from an order for compensation. 
Appellate Court is bound to record a proper judgment 
setting forth the points of determination, the objections 
of the appellant, his decision thereon, and the reasons 
for his decision. {Jwala Prasad. J.) DeO NaraIN 
MAHTO V. CHHATOO RaUT. 66 I. 0. 326 = 

3 Pat. L. T, 203 = 23 Cr. L. J. 261 = 
A. I. B. 1922 Pat. 167. 

— S 424— Oouteiits. 

An appellate Court should write such a judgment 

which can be followed without reference to the judg- 
ment of the tried Court. 

It is the duty of an appellate Court not only to exa- 
mine the evidence but also to write a judgment afford- 
ing a clear indication that the appeal has been properly 
triled and the points urged by the appellants have been 
duly considered and decided. An appellate Court fails 
in the discharge of the duty impdsed upon it by law if 
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it writes a judgment which cannot be followed without a 
reference to the judgment of the trial Court. {Addison^ 
J.) Qadir BaKHSH V, EMP5:rOR. 110 I. ,0. 499 = 
10 A. I. Or. E. 499=29 Or. L. J. 705= 
A. I. B. 1928 Lah. 863. 

— When a judgment, without discussing the points 

urged in the memorandum of appeal and without giving 
any reason, holds that the conviction is correct, the 
judgment is not a legal judgm.ent as it does not contain 
the point or points for detertnination raised in the memo- 
randum of appeal, the decision thereon and the reasons 
for the decision : 8 N. L. R. 84, Foil. (^Mohittddin^ 
A, /. C.) Kalikram V, Emperor. 107 I. O. 665= 
■V 29 Or. L. J 270 = 9 A I. Or. B. 557 (Nag.). 

- - A ppellate judgment must cmiain . materials to 

show that appeal was, properly decided. 

Where the appellant*s pleader fails to make out a 
case for the issue of notice to the Public Prosecutor and 
the appellate Court thinks fit to decide the case without 
such notice, a formal order or judgment giving reasons 
is necessary to dispose of the appeal. There must be 
sufficient material in the appellate judgment itself to 
show that the appeal has been properly tried. The judg- 
ment or order must bear marks pf such intelligent 
appreciation on the part of the appellate Court , of the 
necessary facts and materials as would warrant the High 
Court to infer that the conclusions were properly arriv- 
ed at by the lower appellate Court. A I. R. 1921 Lah. 
102 and 20 C. W. N. 1296, Ref. 13 N. L. R. 169, 
Rel. on. {Kinkhede, A. J. Cj) MaROTI v. MT. KaSA- 
BAI. 98 1.0. 716=27 Or. L. J. 1404= 

7 A, I. Or. B. 471= A. I. B. 1927 Nag. 88. 
•Case gone into by appellate Court but points not 
set out — Irregularity, 

Where the only case in appeal was one of considering 
whether the evidence did justify the conclusion that the 
accused persons were r^ponsible ^or a particular act and 
the appellate Court did not state in its judgment the 
points for determination and the reasons for a finding 
on each point specifically in the manner contemplated 
by Ss. 367 and 424 but in fact it had gone into the case 
and said. “ The Magistrate’s findih^ of fact are fully 
justified by the evidence,” 

Held, there was not an absence ” of a. judgment 
and the irregularity in drawing up the judgment vras 
curable under S. 537. {Fawcett and Madgavkar^ J JS) 
Patilbuva Raojibala V. Emperor. 

07 1.0. 737=28 Bom. L.B. 1029=27 Or. L.J. 1153= 
A. I. B. 1926 Bom. 512. 

•^•'• A ppellate Courts judgment must conform to the 

provisions of S, 367. 

In view of the provisions of S. 424 an appellate 
Courtis jud^ent must comply with ' the provisions of 
S. 367. {Sanderson, C, J. and Chotmer, /.) GaHARALI 

Emperor. 81 1.O. 437=25 Or. L. J. 901= 
A. I. B. 1925 Cal. 266. 

Where there were injuries pn both sides and the 

evidence showed that there was a free fight between 
the parties. 

Held, the Sessions Judge was bound to examine the 
evidence carefully so as to show that he was fully con- 
vinced upon the consideration of the pros and cons of 
the case and the criticisms advanced on behhlf of the 
defence that the account given by the prosrcutibn was 
true and that the accused were the aggressors. {Jwala 
Prasad and Coutts, J/.) JlWAN RaUT v, KING-EMFE- 
ROR. 72 I. 0. '519 = 4 P. L. T. 502= 

1 Pat. L. B. (Cr.'i 65^24 Or. I.. J. 407= 
A.IJR. 1924 Pat. 380. 

— S. 424— Procedure. ' 

CJwtmer, J, — When a coniplaint has been made 

under S. '476, the person affected by the complaint mky 


OB. P. COBB (1898) , S, 428— AppHcahility. . . i 

take an appeal to the Court to which the Court making 
the complaint is subordinate and that appeal must be 
dealt with as an ordinary appeal under the- Cr. P. Code 
as is provided for in S. 424 -of the Code... ' 

Duval, /.—The appeal must be treated as a miscel- 
laneous appeal and regulated by O. 41, ,C. P. Code-and 
not by Ss, 422-424 Cr. P. Code. {Chotzner and Dt^al 
Jf.) Hamid ah v, Madhusudan das. , 

100 I. 0. 351 = 31 0. W. N. 281=64' Cal. 356= 

Q .. A.I.B. 1927 0 al. 28 A. 

— S. 424 — ^Bevision. 

Under S, 424 of the Cr. P. -Code the rules con- 
tained in S. 367 as to the judgment of a Criminal Court 
of original jurisdiction apply to- the judgment of any 
appellate Court other than a High Court. The High 
Court will not in revision make up for the deficiency of 
the appellate judgment by having recourse to that of the 
Court of first instance. 2 Lah. 308, Foil. {Mott Sugar 
/.) Rahm ali V, The Crown. 

76 I. C. 710 = 26 Or. B. J. 246= 
A. I B. 1923 Bah. 344. 

— S. 426— Bail. 

—Under S. 426 (1) the existence of an, appeal by a 

convicted person is a condition precedent .to jurisdiction 
to grant bail : A. I. R. 1923 Cal, 723, Expl. and Dist. 
{Macpherson and Dhavle, //.) ChaRAN MahtO v 
Emperor. 125 1. O. 792= 1930, Or. O. 455= 

31 Cr, L.J. 958=9 Pat. 131=11 P. L T. 261 = 
A. I. E. 1930 Pat. 274. 

— S. 426—“ Convicted.” 

Person called upon to furnish security is not 

deemed to be cortvifited ”. 

A proceeding under Chap. 8,- is an “inquiry ” which 
under the definition of the term excludes a trial. No 
doubt S. Il7 applies to such inquiry the procedure pre- 
scribed for conducting trials, and the terms and express 
sions which occur in a trial come to be loosely applied 
in an inquiry also for the sake of convenience. But 
actually the person in respect of whom the inquiry is 
held is not an accused but a quasi accused, and he is 
not “ deemed ” to be an accused, nor when an order 
under S. 118 is passed against him “ deemed ” to be 
convicted within the meaning of S. '426 ; A. I; R 1924 
Cal. 392 and A. I. R. 1926 All. 403, Foil. {Macpherson 
and Dhavle, //.) CHARt\N MAHTO vc EMPEROR. 

125 1. O. 792=9 Pat. 131=11 P, L;T. 261 = 
1930 Or. 0. 466= 31 Or. L. J. 968 = 
A. I. B. 1930 Pat. 274. 
— S. 426— Su^edsioit. * 

—The- result of^a suspension of sentence is only 

that if, the appeal finally fails, the cpnvicted person only 
serves the original* period of his science less the period 
of suspension. So such an order should only bopass^ 
ed when very special cause is shown. {Findlay, Offg 
J. CO Shaikh Karim v. Emperor, ‘ 

27 Or. L. J. 319 = 92 1. 0. 703^= 
A. I. E. 1926 Nag; 279. 

S. 428— ApRlicahillty. 

Appeal against order for compensation — Appel- 
late Court may record additional evidence under S 'A2%, 

• Though S. 250 (3) gives the complainant a right to 
appeal against an order for ' compensation in certain 
cases the section does not indicate a fortim, which has 
to be fhund out by reference to Chap, 31. ' The appeal 
would therefore He under S. 2S0 (3) coupled with the 
relevant section in Chap. 31, viz. S. 407 and all the 
provisions in thfi'f chapter including the power to take 
additional evidence given by S. 428 apply. A.I.R. 1928 
Mad. 391' and 33 Mad. 90 Dist. {Beatley, C. /. dnd 
Pandalai, /,) V, SeeNIAH NaID'u 'z/. ABDUL WaHar 
Sahi!8. • 1231. 0. 809 ^1980 Or. O.SOtS 
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OB. P. CODE (1898), S. 428 — Examination of | 
accused. 

31 M. E. W. 624 = 31 Or. L. J. 602= | 
1930 M. W. N. 634=3 M. Or. 0. 160 = 
A. I. R. 1930 Mad. 483=68 M. L. J. 414. 
— S. 428— Examination of accused. 

342 does not apply to evidence taken under 

S, 428. 

S, 342 does not apply to evidence taken under S. 428. 
In itself S. 342 applies only to case of original trial. 
There may be cases where the accused can properly be i 
questioned by the Magistrate in regard to additional i 
evidence taken by him under the directions of the ap- 
pellate Court but if he does not do so there is no omis- 
sion of anything required by law. A.I,R. 1925 Pat. 
414, Foil. {^Fawcett and Mirza, //.) NaRAYAN 
Keshav V. Emperor. 62 Bom. 699 = 

30 Bom. L. B. 651 = 29 Or. L. J. 972= 
11 A. 1. Or. R. 247=1121. 0. 60 = 
A. I. B. 1928 Bom. 200. 
- ■ i ’. 342 does not apply to S, 428 (1) — Per Buck- 
nill, J. — Fresk opportunity to accused to make statement 
may be essential in some cases, ' , 

In S. 428 of the Code there is no provision that the 
accused should be examined after the prosecution evi- 
dence is taken and as the examination of witnesses 
after remand may be made even in the absence of the 
accused the provisions of S. 342 do not apply to it. 

per Bucknill^ J, — The Code itself does not contem- 
plate or provide for the examination of the accused 
after fresh evidence is taken for the prosecution on 
remand. However, no hard and fast rule can be laid 
down with regard to when the provisions of S. 342 are 
and are not properly complied with; in conceivable cases 
where fresh evidence on a remand has been taken the 
applicant ought to be given an opportunity of making 
a statement, i.e,^ in effect of being examined by the 
Magistrate ; but provided the accused has in fact had a 
reasonable and substantial opportunity of exercising the 
privilege accorded to him by the provisions of S. 342, 
that is of either orally or in writing saying what he 
wishes to say in explanation of what has been alleged 
against him, a technical failure or omission in the pro- 
cSiure ought not to be regarded as rendering a trial 
wholly nugatory. Should such omission or failure be 
shown to have prejudiced the accused the matter 
assumes a different aspect and should be remedied, but 
not otherwise. (Mullick and Bucknill^ J Saiyid 
MOHiuDDiN V, Emperor. 86 1, o. 459= 

4 Pat. 488 = 6 P. L. T. 164=3 Pat. L. B. Or. 110= 
26 Or. L. J. 811 = 1926 P. H. 0. 0. 112= 
A. r. R. 1926 Pat. 414. 
—S. 428— Examination of co-accused. 

-—A criminal appeal is a continuation of the crimi- 
nal case and, therefore, the evidence of a co-accused as 
a witness, although he has not appealed, ought not to 
be recorded. {Broadway, /.) DULLa v. EmperOR. 
7 Eah. 148= 27 Or. L. J. 463 = 27 P. L. B. 327= 
93 1. 0. 266= A. I. B. 1926 Lah. 309. 
—3. 428— Orounds. 

. Prosecution under Bombay Abkari Act — Convic- 

tion on a report of an Excise Analyst — Report inadmissi- 
ble — Appellate Court can order examination of the 
Excise Ancdyist as a witness. 

In a triad of an , offence under S. 43 (1) {d) of the 
Bombay Abkari Act, 1878, the report of the Excise Ana- 
lyst that one bottle which had been sent to him con- 
tained cocaine and that some other things contained 
no cocaine, was tendered in evidence, and upon this 
e^dence, the accused was convicted. On appeal the 
Sessions Judge hel(^. that the re|^rt of the Exdse Ana- 
lyst was inadn^bleiii' evidence and, therefore, pro- 


j OR. P. OODE (1898), S. 428— Murder case. 

I posed to have the Excise Analyst examined under 
S. 428, Cr. P. Code. 

Held^ that this was a case where the provisions of 
S.428, Cr. P. Code, could properly be availed of in order 
to have leg^ evidence as to the contents of the bottle. 
.{Fawcett and Mirza, //.) BaNSILAL GaNGARAM v. 
Emperor. 112 I. 0. 110= 30 Bom. L. B. 646= 
62 Bom. 686=29 Or. L. J. 990 = 
11 A. I. Cr. B. 243= A. I. B. 1928 Bom. 241. 

There is nothing in the provisions of S. 428 to 

preclude an appellate Court from endeavouring by taking 
additional evidence to ascertain the value of statement 
made by a defence witness, or to limit the application of 
S. 428 to reception of merely formal evidence. 42 Mad. 
885, Ref. {Curgenven, /.) SuBRAMANIA AYYAR v. 
Emperor. 1928 M. W. N. 777= 

28 M. L. W. 785 = 1 M. Or. O. 282= 
113 1. 0. 326 = 30 Cr. L. J. 133= 
12 A. I. Or. B. 62= A. X B. 1928 Mad. 1174= 

65 M. L. J. 676. 

’ ■ Prosecution can be allowed to give further evi- 
dence if justice requires. 

Intention of the Legislature was to empower an 
appellate Court to see that justice is done between the 
prosecutor and the person prosecuted, and if the appel- 
late Court finds that certain evidence is necessary in 
order to enable it to give a correct finding, it would be 
justified in taking action under this section and allow 
prosecution to give further evidence. But it must record 
its reasons for taking such action. {Broadway, /.) 
Dulla V. Emperor. 7 Lab. 148= 

27 Or. L. J. 463 = 27 P. L. E. 327 = 93 I. O. 255 = 
A. I. B. 1926 Lab. 309. 

— S. 428--Higb Court. 

^High Court has power under S. 307 read with 

S. 428 to call further evidence. {Rankin, C.J. and Buck- 
land,/.') Debendra Narayan Chakravarty V. 
Emperor. 119 I. 0. 378=33 0. W. N. 632= 

66 Cal. 666=60 0. L. J. 1 = 30 Cr. L. J. 1031= 
A. I.R. 1929 Cal. 244. 

— S. 428— Interpretation. 

•W ording of S. 428 is not restricted to nature of 
evidence. 

In S. 428 the word “necessary” does not import that 
it is impossible to pronounce judgment without the addi- 
tional evidence. S. 375 says that “additional evidence 
may be taken upon any point bearing upon the guilt or 
innocence of the convicted person,” whereas SlI that 
S. 428 .(1) says is “in dealing with any appeal the appel- 
late Court if it thinks additional evidence to be neces- 
sary, etc.** There is no restriction in the wording of 
the section either as to the nature of the evidence or 
that it is to be taken for the prosecution only or that 
the provisions of the section are only to be invoked 
when formal proof for the prosecution is necessary. 
{Odgers and Wallace, //.) NaRAVANA MenON, In 
re, 77 X C. 481 = 25 Or. L. J. 401= 

A. X B. 1925 Mad, 106. 

— S. 428— Murder case. 

rial by jury — Medical evidence not given viva 
voce before jury — Trial invalid — High Court refused 
to exasnine or order examination of doctor. 

In cases of murder or of a man-slaughter it is un- 
reasonable to expect the jury to convict if a proper 
exposition and explanation of the medical evidence is 
not given xdva voce by a doctor who can deal with the 
matter and satisfy the jury. The jury are quite entitled 
to be fully satisfied. Until one has gleaned all the 
facts that one can get from the medical reports, one is 
not really in a position to say what part of other evi- 
dence can be relied upon. Where the medical evidence 
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was not given, the High Coart refused to examine or 
order examination of the doctor under S. 428. {Rankin^ 
C. /. and Buckland, /.) DeBENDRA NARAYAN v. 
Emperor. 33 O. W. N. 632=66 Cal. 666= 

50 0. L. J. 1 = 30 Or. L. J. 1031 = 
119 I. 0. 378= A. I. E. 1929 Cal. 244. 

— S. 428— Eecording of reasons^ 

— Where the omission of the appellate Court to 
record reasons for taking additional evidence under 
S. 428 does not cause a failure of justice the proceed- 
ings are not vitiated. (^Beasley ^ C. y. and Bandalai, J.) 
V, Seeniah Naidu V . Abdul Wahab Sahib. 

123 I. O. 809 = 1930 Or. 0. 607= 
31 M. L. W. 624 = 31 Or. L. J. 602= 
A. I. E. 1930 Mad. 483 = 58 M. L. J. 414. 
— S. 428— Eemand. 

The trying Magistrate committed an illegality in 

not observing the provisions of S. 256, Cr. P. Code, and 
the Sessions Judge remanded the case directing the 
Magistrate to allow the accused to cross-examine pro- 
secution witnesses and to record further evidence and to 
certify it to the Sessions Court. 

Held^ that the Sessions Court’s order was not justi- 
fied under S. 428. (^Mirza and Patkar^ JJ-) EMPEROR 
zf. LaksHMan Ramshet. 63 Bom. 578= 

31 Bom. L. E. 593 = 1929 Or. 0. 130= 
A. I. E. 1929 Bom. 309. 
— S. 428— Eemand— Scope of. 

— ■ ■ - ■ Order of remand for taking additional evidence 
must include the setting aside of conviction by the lower 
Court. 

Where the appellant had been convicted and in 
appeal his contention that there had not been due com- 
pliance with S. 342, Cr. P. Code, was upheld, and the 
appellate Court directed the lower Court to examine all 
the accused under S. 342, Code of Criminal Procedure 
and call upon them to adduce any defence evidence if 
any, and re-submit the record to the appellate Court, 
Held^ that the Judge should have set aside the con- 
victions and sentences and remanded the case to the 
first Court for that Court to deal with the case on its 
merits as if it were before that Court for the first time. 
The Judge’s procedure was clearly erroneous. {W alms- 
ley and Mukerji, //.) MahOMED ABDUL SaMAD V. 
Emperor. 84 1. O. 467 = 40 C. L. J. 319 = 

26 Cr. L. J. 313 = A. I. E. 1926 Oal. 172. 
— S. 428— Eevision. 

■ O rder allowing additional evidence will not he in- 
terfered with in revision except in case of error of law 
affecting merits of the case. 

The Court of Revision will not interfere with an order 
of the appellate Court allowing additional evidence even 
where it might itself in the exercise of its discretion as the 
Appellate Court, have declined to admit additional 
evidence. To justify interference in revision the Court 
must be satisfied that the Appellate Court committed an 
error of law which has prejudiced the accused on the 
merits. (Macpherson, /.) AKHTaR HUSSAIN v. 
Emperor. 88 1. C. 595=3 Pat. I*. E. Cr. 101= 
6 P. L. T. 431 = 26 Or. L. J. 1171 = 
A. I. E. 1926 Pat. 626. 
— S- 428— Scope and object. 

^The scope of S. 428 is prima facie not limited by 

any consideration save that the Appellate Court should 
be of opinion that additional evidence * is necessary and 
should record its reasons. The object of the section is 
just as much the prevention of the escape of a guilty 
person through some carelessness or ignorant procedure 
of the Court, Sub -Inspector or the Ma^strate as the vin* 
dication of the innocence of a person wrongfully accused 
where the same carelesshfess or ignorance has omitted to 
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bring on the record circumstances essential to the elu- 
cidation of truth. It is impossible on the plain words 
of the enactment to differentiate between these two 
cases. It would not be a sound exercise of discretion 
to do so in the circumstances of India, where justice 
when it fails does so by erroneous acquittal at least as 
much as by erroneous conviction. In India the onus is 
placed on the Court not merely to listen to the evidence, 
but to inquire to the utmost into the truth of the matter, 
and so to secure justice. Accordingly if any restriction 
is to be placed upon the power conferred on the Appel- 
late Court by S. 428, it certainly cannot be that negli- 
gence or inadvertence on the part of the prosecution is 
to be allowed to effect a miscarriage of justice : on the 
contrary, the enactment is, like the other provisions re- 
ferred to, directed to the attainment of justice even at a 
late stage in the proceedings, by the introduction of 
further materials which the Court judges to be essential 
to a just decision of the case, {hdacpherson^ J.') AKH- 
TAR Hussain v. Emperor. 88 1. O. 696= 

3 Pat. L. E. Or. 101 = 6 P. L. T. 431 « 
26 Or. L. J. 1171= A. I. E. 1926 Pat. 626. 

— S. 429. 

Per Wild, A.J.C. — Where a case is referred to a 

third Judge on difference, he should not differ from the 
other two unless there is a mistake of law, or some fact 
which tells in favour of the accused has escaped notice or 
in short unless there are strong grounds for so doing. 46 
I.C. 593, Rel. on. (Wild, A. J.C. on difference between 
Perctval, J. C, and Rupchand, A* J. t.) MOHAMED 
Yusuf v. Emperor. 1930 Or. 0. 866= 

126 I. O. 449 = 31 Cr. L, X 1026 = 
A. I. E. 1980 Sind 226. 
—A third Judge to whom reference is made, cannot 
make a reference to a Full Bench. (Suhrawardy, 
Cuming and Buckland, //.) ISHAN CHANDRA Sa- 
manta V . Hridoy Krishna Bose. 86 L 0. 979= 
41 0. L. J. 367=29 0. W. N. 476 = 
26 Or. Ii. J. 916= A. I. E. 1925 Cal. 1040 (P. B.). 
— S. 432— Applicability. 

District Magistrate has no power to make a ref- 
erence under S. 432. 

A District Magistrate has no power under S. 432 to 
refer a case for opinion to the High Court as it only 
applies to Presidency Magistrates. (Percival, J.C. and 
Aston, A./C.) Emperor v. rahimdino. 

22 S.I 1 .E. 201= 9 A. I. Or. E. 164=105 I. O. 802= 
28 Or. LX. 978= A. I. B. 1928 Sind 69. 
— S. 432— Authority on point. 

—It is not open to a Presidency Magistrate under 
S. 432 to refer a point of law which is covered by an 
authority binding on him. {JPatkar and Wild, JJf) 
Emperor v. Ismail hirji. 31 Bom. L. E. 1349= 
1930 Or. 0. 113=64 Bom,. 146=31 Cr. L. J*. 638= 

A. I. E. 1930 Bom. 49. 

— S. 432— Powers of superior Magistrate. 

■ "^S uperior Magistrates can interfere only under 

Chap. 32 or by withdrawal.^ 

Where a Magistrate has once become properly seised 
of a case by transfer or otherwise he is seised of the 
whole matter and a superior Magistrate cannot take 
action except under Chap. 32 or by withdrawal of the 
case to his own Court. 30 Cal- 449 and 4 C.W .N. 242, 
Ref. (SuArawardy and Mukerfi, /J.) SiPH NatH v. 
Emperor. 49 O, L. jr. 378=33 0* W. N. 464= 
67 qal. 17=1929 Cr. 0. 91= A. I. E. 1929 Oal. 457. 
— S. 432— Scope. 

Reference by Presidency Magistrate under S. 432 

is confined to question of law necessary to dispose of 
case before him. (^Rankin„ C. J., C. C. Ghose, Buck* 
land, B- B- Ghose and Mukerfi, JJf) GiRISH 



747 


CRIMINAL DIGEST, 1924—1930. 


748 


CB. P. CODE (1898), S. 432— Scope. 

Chandra v. Emperor. 50 0. L. J. 408= 

34 0. W.N. 13= 1929 Or. 0. 468= 

A. I. E. 1929 Oal. 766 (P.B.). 

— S, 434— Form of reference. 

" T he question referred to the Full Bench was 

whether 44 M. 913 was correctly decided. 

Held^ this- is not a desirable form of reference to a 
Full Bench because the facts of one case are seldom 
precisely the same as those of another and it is much 
better that the point on which the opinion of the Full 
Bench is desired should be formulated. (^Schwabe^ C.J,, 
Phillips^ Devados^^ V enkatasubba Rao cfid Wallace^ 
//.) Gopal naidu V. Emperor. 73 1. 0 . 343= 

46 Mad. 605 = 24 Or, L. J. 599 = 17 M.Ii.W. 592= 

32 M.L.T. 352=1923 M.W.N*. 425 = 

A. I. E. 1923 Mad. 523 = 44 M.L.J. 655 (F. B.) 

S. 435. 

Acquittal. 

Applicability. 

(3-rouiids for interference. 

Inferior court. 

Order of discharge. 

Powers of iDistrict Magistrate. 

Eeference. 

Eevision. 

Sanction to prosecute. 

Scope. 

Miscellaneous. 

-~S. 435— Acquittal. 

Order dismissing- complaint for default amounts 

to acquittal and cannot be set aside under S . 435. 

An order dismissing the complaint for default in 
prosecution must be taken to have been passed under 

S. 247 of the Cr. P. Code. Though the section is not 
mentioned in the order, such an order is tantamount to 
an order of acquittal and cannot be set aside by the 
District Magistrate under S. 435. (JVa»ir Hasan, 

AJ, C.) BINDRA V. MX. BHAGWANTA. 77 I. C. 296 = 

25 Or. L. J. 359 = A.I,R. 1926 Ou6h 44. 
— S. 435-AppUcabmty. 

^The construction of sub-S. (4) clearly is that 

where either the Sessions Judge or District Magistrate 
has had an application in revisiqn in the same matter, 
before them, moved by either party, the other local 
District Court would have no jurisdiction to hear a 
further application in the same matter. 26 Mad. 477 
and 110 P.R. 1912 (Cr.) Ref. CYoung /.) MOHAMMAD 
Husain Mx. nanhi. 1930 A. L. J. 521= 

1930 Cr. 0. 369=52 AU. ’257 =126 I. 0. 253 = 
31 Cr. L. J. 995= A. I. B. 1930 All. 257. 
— S. 435— Grounds for interf ereuce. 

— ^ Higb Courfs powers very wide. 

The powers of High Court under Ss. 435 and 
439 are wide and it can proceed in the matter even suo 
motu and interfere if it considers just and proper.^ It 
can call for and examine the record of any proceedings 
and interfere even when a certain order, though legal, 
is improper. {^Munje, ^.y.C.jMX. SaRJI MT. BHIMI. 
121 1. 0. 651 = 1930 Cr. 0. 149 = 26 N.IiB. 60 = 
12 H.L. J, 180=31 Or. L.J. 284= 
A..I.R. 1930 61. 

— —High Court is, precluded from interfering if find- 
ing has some basis in ' some evidence. (JOalal , /.) 
Shankar Singh v. Emperor’. ’ 117 1. C. 346= 
1929 A.t: J.-775=10 1«.B.A. Cr. 105= 
30 Or. Ii, J. 756 =12 A.I.Cr. B. 107 = 
1929 Cr. C. 176 =A.LB. 1929 AU. 587. 
. Possession proceedings-^Ord'er •without' taking 
evidence — Revision lies. 

' In a case regarding • possessioit of the property in 
dispute the counter-j^titioner was absent at • the fih'al 
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hearing of the case. The trying Magistrate pas sed 
order in favour of the petitioner without recording an y 
evidence at all upon the question of possession. 

Held, that the Magistrate had no jurisdiction to 
found an order upon the mere absence of a party. 

Held further, that the irregularity is material enough 
for the counter -petitioner to be entitled to have it set 
right. 6 C. W. N. 925 and 12 C. W. N. 771, Rel. on. 
{Curgenven, /.) CHINNAPAREDDIGARI SidDA REDDI 
V. Mala Dasari Adigadu. 120 I.O. 895= 

31 M. L. W. 104 = 1929 M.W.H. 708 = 

2 M. Cr. C. 321=1929 Or. C. 615-31 Cr.L. J. 190= 

A.I.B. 1929. Mad. 847. 

Order refusing to grant a copy under S. 165 (5) 

can be set aside. 

The order directing an application for copies under 
S. 165 (5) to be filed is tantamount to refusing to grant 
the copies. Such an order cannot be treated as an extra 
judicial order, and being actually in disregard of the 
specific provisions of the law is illegal and can be set 
aside under S. 435. {Sulaiman, Ag.C./.') ChuRAMANI 
Chaturvedi V. Emperor. 26 A. L. J. 703= 

9 A.I.Or, B. 536=9 L.B.A.Or. 84=110 I. 0. 215= 

29 Or. I..J. 663= A.I.B. 1928 AU. 402. 

Section 435 does permit interference on the 

ground not merely of the illegality but also on the 
ground of the impropriety of a finding. (Ashworth, /.) 
ASHRAFi Lal V. Emperor. 8 Ij.B.A. Or. 132= 

8 A.I.0r.B. 290 = 25 A.L.J. 975=28 Cr.L.J. 967== 
105 I.C. 679= A. I. B. 1927 All. 647. 

Charge framed where none necessary — Interfere 

ence is proper. 

If a charge is framed where none should have been 
framed the proceeding of the Magistrate becomes ir- 
regular and the High Court has power to interfere 
under S. 435 as well as under S. 561- A to prevent abuse 
of the process of any Court or as necessary to secure the 
ends of justice. (Mukerji, /.) GOKUL PRASAD v. Debi 
PRASAD. 86 I. C. 284=23 A L.J. 21 = 

6 L. B. A. Or. 60 = 26 Or. L. J. 748= 
A.I.B. 1925 AU. 311. 
High Court can interfere with pending proceed- 
ings. 

The High Court has undoubted power to quash 
proceedings in Subordinate Courts while they are still 
pending ; it is its bounden duty to interfere when it is 
brought to its notice that a person has been subjected 
or is about to be subjected to the harassment of an 
illegal prosecution. (Newbould, C.C,, Chose and 
Cuming, //.) NRIPENDRA BHUSAN RaY v. 
GOBINDA BaNDHU MaZUMDAR. 82 I. 0. 266 = 

39 0. L. J. 236=25 Cr. L. J. 1268= 
A.I.B. 1924 Cal. 1018 (F. B.). 

: — High Court can act on any information 

It would be open to High Court on information con- 
tained in a newspaper, a placard on a wall, or 'an anony- 
mous post-card, to take action, if it considered that 
sufiScient grounds were established to justify sending for 
recor4 under S. 435. (Stuagt, /.) NARAIN PRASaD 
ifiGAM V. Emperor. 71 1. C. 243= 

20 A. L. J. 909=46 AU. 128 = 24Cr. L. J. 115 = 
A. I. B. 1923 All. 85. 

— S. 436— Inferior Court. 

Order Under S. 478 — Interference. 

The Code permits no appeal against an order under 
S. 478. The powers of ' the District Magistrate under 
S. 435 and the following sections' are confined to inter- 
ference with criminal Cbufts subordinate to himself- 
When, therefore, a Magistrate doea pot pass an order as 
a Criminal Court but a'S' a Revenue Court' the District 
Magistrate' has *n0' ‘jurisdiction tO revise his order. 
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•(^Stuart, C. /.) LaCHMAN PRASAD JOSHI v, EMPE- 
ROR. 5 Luck. 436= 6 O. W. N. 953= 

1930 Cr. C. 154=1241. 0. 364 = 31 Or. L J. 679 = 
A. I. R. 1930 Oudk 58. 

— 'District Magistrate exercising jurisdiction un- 
der Election Rules does not act as Criminal Court and 
no revision lies from his order. 

The provisions of S. 435 do not apply to District 
Magistrates but to Criminal Courts inferior to the High 
■Court. When exercising jurisdiction under the election 
rules of the District Board the District Magistrate does 
not act as a Criminal Court but acts as an authority to 
•whom the returning officer is subordinate. The High 
Court, therefore, cannot interfere in revision with an 
order of the District Magistrate under S. 195 (5) even 
though he denies jurisdiction under the provisions of 
that section. 9 Bom. L. R. 1347, Rel. on. {Dalai, J.) 
Madusudan Lal V. Emperor. 120 1. C. 128= 
30 Cr. L. J. 1159- 11 L. R. A. Cr. 27 = 
13 A. I. Cr. R. 137 = 1930 A. L. J. 216 = 
1929 Cr C. 659= A. I. R. 1929 All. 931. 

— Magistrate acting under S. 221, Madras Local 

Boards Act — District Magistrate can interfere. 

A Magistrate acting under S. 221, Madras Local 
Boards Act, acts in the capacity of a Magistrate and his 
orders are subject to the provisions of Ss. 435 and 439, 
Cr. P. Code. The District Magistrate can call for the 
records of the case and may proceed in accordance with 
the provisions of Ss. 435 and 439 if the facts of the case 
warrant such action. {Devadoss, J.) RANGES A RaO 
'V. Swaminatha AyyaR. 27 M. L. W. 320 = 

108 I. C. 414 = 29 Cr. L. X 389 = 
10 A. I. Cr R. 63 = 1 M. Cr. C. 12 = 
A. I. R. 1928 Maa. 495. 
“——Under S. 86 of the Bombay District ^Municipal 
Act, a Magistrate hearing an appeal is merely an appel- 
late authority having jurisdiction given by the Act to 
deal with the question of a civil liability. He is, there- 
fore, not an inferior Criminal Court within S. 435, and 
the High Court has no power to revise his order. 9 
Bom. L. R. 1347, Foil. {Kincaid, J. C. and Barlee, 
A. J. c.') Karachi Municipality v. Jafferjj 
TayabJI. 97 1. C. 647=27 Cr. L. J. 1127= 

^ 21 S. L. R. 51= A. I. R, 1927 Sind 23. 

The Goondas Act has not created any Court but 

has only provided a certain procedure for dealing with 
Goondas. The Secretary to the Local Government exer- 
cising the powers conferred on him by the Goondas Act 
js not therefore a Criminal Court within the meaning of 
S. 435. {Greaves and Panton, JJ.) BHIMRAJ BaNIA 
V, Emperor. 83 1. C. 600=51 Cal. 460= 

26 Or. L. J. 20= A. I. R. 1924 Cal. 698. 
— S. 436— Order of discharge. 

District Magistrate can set aside an order of dis- 
charge passed by a Magistrate of First Class and order 
further inquiry. 38 P. R. 1885, Cr. ; 10 P. R 1894 Cr., 
Foil. {Zafar All, /.) INDAR SiNGH z', EMPEROR. 

115 I. O. 539 = 30 Or. L. X 490 = 30 P. L. R, 448= 

12 A. I. Or. R. 291 

■ ; — High Court has power to interfere with an order 

of discharge at the instance of private prosecutor. 

High Court has full power to revise an order of dis- 
charge at the instance of a private prosecutor. But the 
Gourt, in considering whether to interfere or not, is 
bound to have regai^ to the fact that its interference 
may not work injustice to accused upon the ground of 
prosecution and want of finality, and, i,n the event of its 
coming to a conclusion that the proceedings were taken 
with a view to furthering either of these .objects to the 
^exclusion of other matters proper for it to consider, the 
High Court would refuse such an application. 2 Mad. 
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38 ; 2 All. 448 ; 11 C. L. J. 113 and 36 Cal. 994, Rel. 
on. {Otter, J.) MaUNG HTIN GyaW v. MaUNG PO- 
Sein. 4 Rang. 471 = 99 1. 0. 1019= 

28 Cr. L. J. 219=7 A. I. Cr. R. 373= 
^ A. I. E. 1927 Rang. .74. 

-S. 435— Powers of District Magistrate. 

'District Magistrate cannot order retrial. 

A District Magistrate has no jurisdiction to order a 
retrial of a case. He can order, if he so wishes, on pro- 
per grounds, under S. 436, a further inquiry into the 
complaint, but it is reserved to the High Court in S. 439 
to use any of the powers conferred on a Court of appeal 
which would include the right of ordering a re-trial. 
{Young, /.) MOHAMMAD HUSAIN z/. MT. NaNHI. 
1930 A. L. X 621= 1930 Cr. C. 369 = 62 All. 257 = 
126 I. C. 263=31 Cr. L. J. 995 = 
A. I.R. 1930 AIL 267. 

District Magistrate cannot question the propriety 

of order by Court of Session. 

Under S. 435 the District Magistrate can refer the 
proceedings of any inferior Court but he is not entitled 
to question the propriety of an order passed by a Court 
of Session. His oroper course when he considers that 
action is necessary, is to move the Government to file 
an application in revision. 28 All. 91, Foil. {Daniels, 
J.) Emperor v. Daulat Singh. 92 1. C. 743= 
24 A. L. X 224=7 L, R. A. Cr. 33 f= 

7 L. R. A. Or. 161 = 27 Or. L. J. 327. 
Under S. 435, a District Magistrate may reject 
the application for revision or may take action under 
S. 438. He cannot set aside the order. {Wazir Hasan , 
A. J. C.) Hiralal V. Emperor. 

11 O. L. X 69^ 26 Or. L. X 440=77 I. C. 728 = 
A. I. R. 1924 Oudk 331. 

— S. 436— Reference. 

Under the explanation to S. 435, the District 

Magistrate is inferior to the Sessidns Judge. The latter 
has jurisdiction to call for the record of a case decided 
by the former and make a reference to the High Court. 
{Sulaiman, /.) DarbaRI LaL v. EmPEROR. 

89 1. C, 146 = 23 A. L. X 894= 6 L. R. A. Cr. 136= 
26 Or. L. X 1282= A. I. R. 1926 All. 691. 

The High Court will not ordinarily accept a .re- 

ference direct from the District Magistrate. {Boys, j!} 
Emperor v. Baldeo Prasad. 82 1, 0. 286= 

22 A. L. X 772=46 AU. 851=5 L. R. A. Cr. 121= 
25 Or. L. J. 1277= A. I. R. 1924 All. 770. 
— S. 435— Reference when proper. 

-Sessions Judge cannot take proceedings under 

S. 435, Cr. P. Code, when only two witnesses have been 
examined, in the case and there is no proof of any ir- 
regularity in the proceedings before the Magistrate, 
{Pfdlan, /.) SHEO SaRAN v, JiTENDRA NATH. 

1 L. O. 271=28 Or. L. J. 814=104 1. 0. 254= 

, A. I. R. 1927 Oudh 671. 

— S. 436— Revision. 

By the removal now of sub-S. 3, S. 435, procee- 
dings under Chap. 12 become liable to revision in the 
same manner as other proceedings. 8 C. W.N. 642, Folk; 
36 Mad, . 275 ; 33 M. L. J. 78 and 1 L. W. 939, Ref. 
{Curgenven, J.) CHINNAPAREDDIGARU v. DESARI 
ADIGADU. 31 M. L. W. 104= 1929 M. W. N. 708 = 
2 M. Cr. 0. 321=120 1. 0. 896=1929 Cr. 0. 615= 
31 Cr. L, X 190 = A. I. B. 1929 Ma4. 847. 

^Patna High Court Rules — Revision — Limitation 

for. . . ' , 

. It; is th$ practice, of the Patna High Court not to en- 
tertain, ' save under the most exceptional circumstances 
aia application in revision, after the expiry of 60 days^ 
from the date of .the decision or order impugned ; and a 
further period of 60 days does not become available to 
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the applicant from the date when the Sessions Judge 
refuses to make reference under S. 438 as the period of 
60 days is intended to cover the proceedings of normal 
length before the Sessions Judge. {Macpkerson and 
Ktdwant Sakay, //.) KELU PaTRA v, ISWaR 
PARIDA. 119 I. 0.401 = 8 Pat. 468* 

30 Or. L. J. 1053 = 11 P. L. T. 18 = 
1029 Or. 0. 201= A. I. R. 1929 Pat. 404. 

^The High Court has power to revise proceedings 

of a Magistrate under S. 176, either under S. 435 or 
S. 439, apart from its inherent powers under S. 561 A; 
A.I.R. 1921 Bom. 3 (F.B.) and 3 Cal. 742, Dist. {^Mtrza 
und Patkar, //.) LaxmiNARAYAN TimMANNA, In re, 
112 I. 0. 667 = 30 Bom. Ii.B. 1050 = 
29 Or. L. J. 1063 = 11 A. I. Or. R. 324= 
A. I. R. 1928 Bom. 390. 

There is no right conferred by the statute on any 

of the aggrieved parties to make a further application 
for revision against the order passed by the Sessions 
Court in revision of the order passed by the Magistrate 
on appeal, against a notice of demand, under S. 110, 
Bombay City Municipalities Act. (^Padkar and Murphy^ 
//.) ahmedabad Municipality v. Vadilal. 

112 1. C. 685=30 Bom. L. R. 1084= 
29 Or. L. J. 1081= A. I. R. 1928 Bom. 376. 

--Order under S. 144, Cr. P. Code, 

Order of the Magistrates acting under S. 144 is not 
the order of a Court. No revision therefore lies against 
such order under S. 435, in spite of omission of Ci. 3 
from the Code of 1898. A. I. R. 1923 Mad. 473, Foil. 

Magistrates are not always Courts. S. 6 is not in- 
consistent with the idea that Magistrates may some- 
times act in executive and administrative capacity and 
not as Court. 39 Cal. 953 (P. C.), Dist. A. I. R. 1924 
Pat. 703, Not Appr. (Pamesam, J,) VEERAPPAN 
SERVAI V, PERIANNAN SERVAI. 113 I. 0. 279 = 
28 M. L. W. 606 = 1928 M. W. N. 779= ! 
5^ad. 69=1 M. Or. 0. 304= 30 Or. L. J. 119= 
12 A. I. Or. R. 17= A, I. R. 1928 Mad. 1108 = 

55 M. L. J. 621. 

Calcutta Municipal Act„ S. 531. 

The Municipal Magistrate appointed under S. 531 is a 
Court of inferior Criminal juris^ction within the mean- 
ing of S. 6, Cr. P. Code, and orders for demolition 
passed by such a Magistrate are subject to revision by 
the High Court under Ss. 435 and 439, Cr. P. Code. 
Further, an order for demolitipn, is a judicial order and 
whether made in the exercise of the Magistrate’s civil 
or criminal jurisdiction is open to revision by the High 
Court. 43 Mad. 146 (P. C.), Foil, {Sanderson, C, /. 
and Panton, /.) RaMGOPAL GoeNKA v. CORPORA- 
TION OF CALCUTTA. 90 I. 0. 317=52 Cal. 962 = 
26 Cr. B. J. 1533= 29 0. W. N. 898= 
A. I. R. 1925 Cal. 1251. 
— S. 436— Revision— Groimdte. 

—Revision on the assumption that the Sub-Magis- 
trate is a better Judge of fact than the Sub-Divisional 
Magistrate cannot be granted. {Jackson, /.) 
Kolandai Chetty V. Perumal Kavundan. 

108 I. 0. 80=29 Or. L. J. 326=1 M. Cr. C. 126= 
A. I. R. 1928 Mad. 369, 

The High Court will not interfere in revision on 

a mere question of motive for the offence which is at 
best guess-work. {Jackson, J,) RamaSWAMI v, 
King-Emperor. 100 1. 0. 991 = 28 Or. B. J. 383 = 
26 M. B. W. 33 = A. I. R. 1927 Mad. 613. 
——^ProseciUion for cheating— Lower Court finding 
fraud but acquitting accmefi on ground that fraud 
was inchoate — Pevision allowed. 

Where, in a prosecution for cheating, the lower Court 
found that the accused had acted fraudulently but held 


OR. P. CODE (1898), S. 435— Scope. 

that the fraud was inchoate and inconsequential, and 
acquitted the accused, 

Held, that on the finding of fraud, a conviction 
ought to have followed and that the case should be 
remitted. {Mukerji, J,) RaMESHWAR v, GOBIND 
Prasad. 87 I. 0. 426= 23 A. B. J. 433= 

26 Cr. B. J. 970=6 B. R. A. Cr. 198= 
A. I. R. 1925 All. 473. 

— S. 436 — ^Revision — Possession proceedings. 

If a decla?'atory order ts passed under S. 145 

(6) the order can be revised^ but if the Magistrate on 
the facts refuses to proceed under S. 145, such order 
cannot be revised. 

If the Magistrate after issuing a preliminary order 
and holding an enquiry under S. 145 comes to a deci- 
sion that a declaratory order is necessary and passes 
such an order under Cl. (6) of the section, such order is 
capable of revision under S. 435. But, if the Magis- 
trate holds a preliminary enquiry and comes to the con- 
clusion that the facts stated in the application are not 
true, and that, therefore, there is no probability of a 
breach of the peace, and refuses to proceed under S. 145 ^ 
such order is not an order under S. 145, Cl. (6), and is 
not, therefore, an order liable to revision on the merits. 
{Kennedy, J, C, and De Souza, A, J, C,) MOOLYAMAL 
Topandas V, ALi Mahomed Jadon. 89 1, c. 309= 
18 S. B. R. 278 = 26 Cr. B. J, 1333= 
A. I. R. 1926 Sind 85. 
— S. 435 -Revision— Practice. 

Revision competent before Dt, Magistrate — 

Filing of, in High Court — Enteriainability. 

Where the accused was convicted by a Magistrate,. 
First Class, under S. 506, Penal Code, and ordered to 
execute bond for keeping the peace under S. 106, Cr. P. 
Code, and he applied for revision to the High Court 
under S. 439, Cr. P. Code, 

Held, that such applications can be entertained by 
' the District Magistrate or Sessions Judge under S. 435,. 
Cr. P. Code, and unless the District Magistrate or 
Sessions Judge is first moved in the matter, application 
for revision was not entei tained by the High Court- 
Criminal Revision No. 237 of 1927 decided by Kotvaly 
A,J,C„ Foil. {Ghulam Mohiuddin, A. J, C.) CHINAI 
Emperor. 109 1. C. 810 = 10 A. I. Cr. R. 333 = 
29 Or. B. J. 618 = A. I. R. 1929 Nag. 13. 

^The practice of the High Cou rt is not to restrict 

the powers of Session Judges any further, than they are 
restricted by the Cr. P. Code. 9 All.52, Ref. {Pul Ian, 
/.) PEAREY LaL V, SaGAR MaL, 97 I C. 660 = 
49 AU, 230 = 7 B. R. A. Cr. 176= 25 A. B. J. 42= 
27 Or. B. J. 1130= A. I. R. 1927 AU. 38. 
— S. 435— Revision— Proclamation. 

Order under S, 88 is a proceeding. 

An order under S. 88 is a proceeding within the 
meaning of S. 435 and is subject to the revisional juris- 
diction of the High Court. {S kadi Lai, C, /.) SaNTA 
Singh v. Emperor. 76 1. 0. 18=26 Or. B. J. 82= 
A. I. R. 1924 BaU. 617. 
— S. 436r-Sanction to prosecute. 

—A Session Judge can take up at the instance of a 
private person any revision of a Magistrate’s order under 
S, 476. {Pullan, J,) PEAREY LAL v, SaGAR MaL. 

971. 0. 660 = 7 B. R. A. Cr. 176= 
26 A. B. J. 42=27 Cr, B. J. 1130 = 49 AU. 230 = 
A.BR. 1927AU. 38. 

— S. 436— Scope. 

— ~S. 438 must be read with S. 435, {Kincaid, J,C. 
and Barlee, A.J,C,) EMPEROR v, KHUDA BUX. 

21 S.B.R. 48 = 27 Or. B. J. 1263= 98 1.0. 101 = 
A.I.R. 1927 Sind 45. 
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CB. P. CODE (1898), S. 435~Scope. 

The section does not deal merely with “finding, 

sentence or order”, but with proceedings generally and 
the power of the High Court extends to calling for and 
examining the record of any proceeding for the purpose 
of satisfying itself as to the regularity of such proceed- 
ing. iVenkatasubba Rao, /.) RamanatHAN CHET- 
TIAR V, S. SUBRAMANIA AIYAR. 

81 1. 0. 786 = 47 Mad. 722=20 M. L. W. 234= 
35 M. L. T. 77=1924M.W.N. 556 = 
25 Cr.Ii.J. 1009= A. I. B. 1925 Mad. 39 = 
47 M.I 1 .J. 373. 

Orders passed under the Upper Burma Ruby 

Regulations of 1887, S. 6 are within the scope of the Cr 
P. Code as regards appeal and revision though no pro- 
vision is made in the Regulation for an appeal or revi- 
sion. {Duckworthy /,) MaUNG PO LON KING- 
Emperor. 84 1. O. 433= 2 Bang 321= 

3 Bur.L-J. 168 = 26 Or. I.. J. 289= 
A. I. B. 1925 Bang. 12. 

The only Acts which are excepted from the revi- 

sional jurisdiction of the High Court are the Press Act, 
the Extradition Act and the Reformatory Schools Act, 
and this only in regards to certain orders passed by 
lower Courts. {Duckworthy /.) MAUNG PO LON 
Emperor. 84 I.c. 433=26 Or. li. J. 289= 

3 Bur. L.J. 168 = 2 Bang. 321 = 
A. I. B. 1925 Bang. 12. 

— S. 435— Miscellaneous. 

Meaning of legality and propriety explained. 

The words legality and propriety in S. 435 would 
both include questions of law as to whether a finding, 
sentence or order is legal or proper having regard to the 
evidence. The word, correctness, does not mean that 
the High Court may inquire whether the finding was 
acceptable to it on a balance of the evidence recorded 
in the trial Court. The coirectness of the finding, 
sentence or order also implies a legal defence such as 
the finding being based on an entire want of evidence 
or being incorrect in the sense that witness may have 
said for instance, that no theft was committed and the 
Court may have recorded a finding that theft was com- 
mitted. {Dalaly /.) ShaNKER SINGH v. EMPEROR. 

117 I. O. 346 = 1929 A. L. J. 776= 
10 L. B. A. Or. 105 = 30 Cr. L. J. 756= 
12 A. I. Or. B. 107= 1929 Or.0. 176 = 
A. I. B. 1929 AU.687. 

Rowers of High Court. 

The High Court on reference or revision can pass a 
substantive period of imprisonment even though the 
accused has served the sentence of imprisonment 
actually passed on him by the lower Court 1 Lah. 435, 
Dist. (Marten and Madgavkar, //•) EMPEROR v. 
SHANKAR Narayan. 28 Boui. I.. B. 300 = 

27 Or. L. J. 567=93 I. 0. 1053= 
A.I^. 1926 Bom. 256. 

•Withdrawal of cases suspends jurisdiction. 

When an order is made by the District Magistrate 
under S. 435, calling for the record and proceedings 
pending before a Magistrate with a view to withdraw- 
ing the case and transferring it to another Magistrate 
the jurisdiction of the former Magistrate is suspended, 
and he is not therefore entitled to record a composition 
of the offence and acquit the accused under S. 345, 
though the case may not have been actually transferred 
to the other Magistrate. (Marteti and Rratty //.) 
MaRUTI VitHU, In re. 49 Bom. 633 = 

27 Bom. L.B 350 = 26 Or.L.J. 996 = 87 I.O. 696= 
A J.B. 1926 Bom 247 

— S. 436. 

Acquittal. 

Contents of .order. 

Grounds for interference. 

CR. D.— 48 


OB. P. CODE (1898), S. 436 — Grounds for interfer-^ 

ence. 

Notice. 

Order of discharge. 

Proceedings on further inquiry. 

Scope. 

Miscellaneous. 

436-~Acquittal. 

Revision against acquittal — Interference by High 

C ourt — C onditi ons. 

The jurisdiction of the High Court to revise an order 
of acquittal and direct a re-trial should be exercised only 
in exceptional cases and with caution. It should only 
be done in cases w^here the alleged offence is of a seri- 
ous character and the Judge comes to the opinion that 
there has been a miscarriage of justice, where for in- 
stance the lower Court has misquoted the evidence; or 
where having the evidence before it, which prima facie 
is reasonable and credible, the Judge of the Court gives, 
no ground for rejecting it and does not satisfactorily 
review it. Where the finding of the appellate Court 
was arrived at in a very summary fashion without re- 
ference to all the relevant law on the subject, the Higlx 
Court in revision declined to accept it as a finding of 
fact. (Dalai, J^C,') BaCHCHA Singh v. BaCHCHA 
KURMI. 95 1.0. 934=12 O. L. J. 63 = 

2 O. W. N. 60 = 28 0.0. 384 = 27 Cr. L. J. 854 = 
A. I. B. 1925 OudR 321. 
— S. 436— Ootttents of order. 

-The section does not lay down, as in analogous 

circumstances it is laid down elsewhere in the Code, 
that there shall be a detailed order. (Harrisony y.)- 
Shamjraz' Emperor. 1151.0.640= 

30 P.L. B. 449 = 30 Or. L. J. 490 = 
12 A. I. Or B. 248= A.I.B. 1929 LaE. 28. 

When the order directing further enquiry does. 

not give detailed reasons and a revision has been ad- 
mitted, it must be possible to establish, at any rate by 
the order read with the record, that the requirements 
laid down in 10 P.R. 1911 (F.B.) do exist., i,e,y the- 
order must be manifestly perverse or foolish. (H^irrU 
Sony J.) Sham IRA v. Emperor. 

116 I. 0. 640= 30 Or. L. J. 490=30 P.L.B. 449 = 
12 A.I. Cr. B: 248=A.I.B. 1929 Lah. 28. 

•Order of discharge set aside — Caurt must give 

reasons. 

It is the bounden duty of the revisional authority to. 
record its reasons for setting aside the order of dis- 
charge, and to shovr how the order of discharge was- 
improper. Such revisional jurisdiction cannot be said 
to have been properly exercised without having and 
assigning solid and suflScient reasons, for doing so. The- 
object of this rule is that the High Court in the absence- 
of such reasons cannot exercise supervision over the 
Magistrates, ‘or Judges* proceedings, and also because 
it is fair to the person whose liberty is going to be 
affected by such order, that he should have notice of the 
grounds on which the further enquiry is going to be 
made. 32 Cal. 1090; 8 C.W.N. 456; 13 C.W.N. 76 and 
15 Cal. 608, Foil. (Kinkhede, Offg, A,/,C,) DaVaJI v. 
Emperor. 27 Or.L. J. 728 = 96 1. 0, 66 = 

A.I.B. 1926 Nag* 374. 
— S. 436— Grounds for interference. 

• A pplication under S, 107, Cr. P. Code^DismiS'- 

sal — Application by complainant to District Magistrate 
under Ss. 435, 436 —District Magistrate dtrecting fur- 
ther enquiry — Legality. 

Where a complaint under S. 107, Cr, P. Code, was 
dismissed with the remark that there was no appi-ehen- 
sion of breach of the peace and the complainant having 
applied to the District Ma^trate under Ss, 435 and 436* 
he ord^xed further enquiry. Hkld'y that .the order of the - 
IMstrict Magistrate was without jurisdiction. (Addison^ 
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OK. P. CODE (1898), S. 436— Gxotmds for interfer- 
ence. 

/.) Kirpa Ram v, durga Das. 

31 Punj. L. R. 350 = 127 I. 0. 716. 

Even misappreciation of the evidence by the 

trying Magistrate will not in law justify the District 
Magistrate in setting aside the order of discharge which 
»can only be done if there is either irregularity or iltega- 
3ity in the proceedings. 31 Mad. 133 ; 18 A. L. J. 1135 
and A. I. R. 1926 Nag, 117, Rel. on. iSubhedar, A, 
/. c,) Bageshwar V. Emperor. 

122 I. C. 434 = 31 Or, L. J. 417= 
1930 Or. 0. 316= A. I. R. 1930 Nag. 108. 
— — ' ■ ' F urther inquiry — When can be ordered by 
Superior Court, 

Though the revising Court has jurisdiction^ to order 
further enquiry on the same materials, a superior Court 
•should hesitate before exercising its power under S. 437 
'to order further enquiry, unless there are palpable errors 
in the decision of the lower Court. l5 Cal. 608 (F.B.) 
and A. I. R. 1924 Cal. 229, Rel. on. {Suhrawardy 
<ind Jack, //.) SULAV CHANDRA DAS v. EMPEROR, 
123 I. 0. 246 = 50 0. L. J. 284=1929 Or. 0. 467 = 
31 Or. L. J. 475 = A. I. R. 1929 Cal. 755. 

- " ’ “ ' P ower under, should be used sparingly and with 

caution — Evidence capable of presenting two different 
views — Discharge not perverse — No suggestion of fur- 
ther evidence forthcoming — Further enquiry should not 
he ordered. 

The Sessions Judge and Magistrates should in a 
■case where a man has been discharged use the powers 
given to them with great caution and circumspection, 
specially in cases where the question involved are mere 
matters of fact. If the circumstances and the evidence 
are such that two different courts might take two 
different views of the evidence and the order 
■of discharge is one which cannot be said to be 
either perverse or prima facie incorrect and there is no 
suggestion that any further evidence is forthcoming, no 
further enquiry should be directed under S. 437. 9 x\ll. 
52 and 18 A. L. J. 1135, Foil. Uqhal Ahmad, /.) 
alam V. Emperor. 102 1. 0. 777= 

49 All. 879 = 26 A. L. O'. 703=6 A. I. Or. R. 1 = 

8 L. R. A. Ox. 89 = 28 Or. L. J. 601= 
A. I. R. 1927 All. 804. 

Where the nature of the case is such that Courts 

are liable to take different views of the evidence and of 
the probabilities, the case is not one which calls for any 
further enquiry. 8 A. L. J. 45 and 9 All. 52 (F.B.), 
Foil. iDalal, /.) JaGANNATH v, EmPEROR. 

100 L 0. 822= 7 A. I. Or. R. 400 = 
8 Ii. R. A. Or. 61 = 28 Ox. L. J. 342 = 
A. I R. 1927 All. 754. 
——That the reasons given by the trial Magistrate 
for disbelieving witnesses are not cogent, is not sufficient 
ground for ordering a re-trial. 10 P. R. 1911 (Cr.) Foil. 
{Campbell, J.) MaMI v. EMPEROR. 94 I. 0. 133= 
27 P. Ii. R. 397=27 Or. L. J- 666. 

Cross-examination and arguments partes 

are out of place in an enquiry into the truth of the 
complaint. Such departure from the strict letter of the 
law constitutes a mere irregularity and the High Court 
should not in the exercise of its discretion direct a 
further enquiry. 14 Cal. 141, Dist. (^Foster, Jf) RAM 
Saran Singh v. Mohammad Jankhan. 

89 I. 0. 706 = 7 P. L. T. 36 = 26 Or. L. J. 1394= 
A. I. R. 1926 Pat. 

-Where on the evidence, a revising authority 

comes to a different conclusion from the Court that 
hears the evidence, a farther enquiry ' under S. 436 
(new) should not be ordered. {Mukerft^ ZabaR 
SINGH- Z'. RAM SARUP. 86 I. O. 726 = 


OR. P. OODE (1898), S. 436— Notice. 

6 L. R. A. Or. 47 = 26 Or. L.J. 582= 
A. I. R. 1925 All. 477. 

Further enquiry can be ordered by the Sessions 

Judge on the same facts as have been considered by 
the trial Court. (9 All. 52 Ref.) Where a Magistrate 
was very much influenced by the fact that a civil suit 
was pending and he regarded the complaint as a sort of 
forestalling the civil suit. 

Held, that the Sessions Judge’s order directing 
farther enquiry was a good order. (Muker/i, J.) 
Dayanand v. Emperor. 86 I. 0. 224= 

23 A. L. J. 20 = 6 L, R. A, Or. 55= 
26 Or. L. J. 736 = A. I. R. 1925 AU. 298. 

Fresh CTjid ence not possible — Further enquiry 

need not be directed. 

Where no fresh evidence is likely to be produced 
on further enquiry, the superior Court should hesitate 
before exercising its powers under S. 437, Cr. P. Code, 
unless there are palpable errors in the decision of the 
lower Court and not merely a difference of opinion as 
to the weight to be given to the discrepancies in evi- 
dence. {Newbould and Suhrawardy, JJ.) ABDUL 
Rashid Sheikh v. momtaz Sheikh. 

76 I. O. 431 = 25 Or. L. J. 191 = 38 0. L. J. 206 = 
A. I. R. 1924 Oal. 229. 

— S. 436 — ^Notice. 

— Further enquiry after discharge — Accused has 

no right to appear — Magistrate allowing him to appear 
is illegality which Cannot entitle him to appear at 
every subsequent stage. 

When the order is passed, after an order under 
S. 203, directing further enquiry, the accused has no 
right under the law to appear either before the trial 
Court or before the revision Court. And if the Magis- 
trate allowed the accused to appear before the trigl 
Court to cross-examine the witnesses he acted illegally 
and this illegal act of the Magistrate does not create a 
right in the accused to appear as every stage of the 
proceeding. 21 C. W. N. 127 ; A. I. R. 1923 Cal. 198, 
Ref. (Suhrawardy and Graham, //.) NaWSKER 
PRAMANIK V. HAZRATULLA PRAMANIK. 

119 1. 0. 376 = 49 0. L. J. 422 = 30 Or. L.J. 1030 = 
A. I. R. 1929 Oal. 508. 

Notice to accused before ordering further en- 

quiry is not necessary. 

Where after the dismissal of a case under S. 203 fur- 
ther enquiry is ordered, the accused need not be given 
notice before further enquiry is ordered against him^ ^ 
he has no locus standi and it cannot be said that it is 
desirable to issue a notice upon an accused person in 
every case where an order is passed against him. (Suh- 
rawardy and Graham, JJ^ NaWSHER (ALI) PRA- 
MANIK V. HAZRATULLA PRAMANIK. 
j 119 I. O. 376 = 49 0. L. J. 422= 

30 Or. L. J. 1030 = A. I. R. 1929 Oal. 508. 

^In the case of a dismissal of a complaint under 

S. 203, notice is not necessary to the accused before 
ordering further enquiry undet S. 436. A. R. 1925 
All. 537, Foil. (Fawcett and Patkar, JJ.) DhONDU 
Bapu V. Emperor. 102 1. 0. 611 = 

29 Bom. L. R. 713= 28 Or. L. J. 675= 
8 A, I. Or. R. 228 = A. I. R. 1927 Bom. 436. 

Notice to accused is not necessary before ordering 

further enquiry as he is not '‘'‘discharged'^ within S. 436, 

The dismissal of a complaint under S. 203 or sub-S. 3 
of S. 204 is before the appearance of the accused and no 
accused person can be said to be discharged when no pro- 
cess has been issued for his appearance. An. accused 
person is said to be discharged when the case against 
him is thrown out under Ss..‘209, 253 or 259 or when 
the Advocate-General enters a nolle proceqm under 
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OR. P. CODE (1898), S. 436— Notice. 

S. 333. The expression “ person who has been dischar- 
ged m S. 436 refers to a person who has been dischar- 
ged ” under Ss. 209, 253 or 259. A person against 
whom no process has been issued under S. 204 is not a 
(discharged person and therefore no notice is necessary to 
him when the District Magistrate or the Sessions Court 
or the High Court directs further enquiry in to a com- 
iplaint dismissed under S. 203 or sub-S. 3 of S. 204. 
A. I. R. 1925 All. 537, Foil. (Coutts Trotter^ C, /., 
Devadoss and Wallace, //.) APPA RAO v. JANAKI- 
AMMAL. 99 I. C. 337=49 Mad. 918= 

24 M. I.. W. 613=28 Cr, L. J.129= 
A. I. R. 1927 Mad. 19 = 61 M. L. J. 605 (P. B.). 

Dismissal under S. 203 — Further enquiry — 

Flotice to accused is not necessary. 

When an order has been passed under S. 203, Cr. 
P. Code, it is not necessary for the District Magistrate 
to ^ve an opportunity to the accused of showing cause 
why orders should not be passed against him under 
S. 436. The proviso to S. 436 applies only to cases where 1 
the accused person has been discharged and not to cases 
wheie orders have been passed under S. 203, Criminal 
iP. C. ; A. I. R. 1925 All. 537, Foil. (Pullan, /.) 
Daya Ram v. Emperor. 103 1. 0. 106= 

2 Iiuck. 673=1 L.0. 184= 28 Or. L. J. 650 = 
A. I. E. 1927 Oudh 264. 

•Complaint dismissed under S. 203 — Proviso to 

S. 436 does not apply. 

The proviso to S. 436 cannot apply to a dismissal of 
41 complaint under S. 203 ; it only applies to the case 
where an accused person has been discharged. Hence, 
•when a complaint is dismissed under S. 203, it is not 
necessary to issue notice to the accused person before 
ordering further inquiry. {Sulaiman, /.) Gajraj 
Singh v. Emperor. 88 1, o. 600=47 AU. 722= 
23 A. L. J. 451 = 6 L. E. A. Or. 119 = 
26 Or. L. J. 1176= A. I. E. 1925 All. 637. 

Want of notice to the accused, who has already 

been discharged vitiates the order setting aside the 
order of discharge and directing further inquiry. 
i^Zafar Ali, /.) MaHENDER NATH v. MiLKHI RaM. 

77 1. O. 987=25 Or. L. J. 523 = 
A. I. E. 1923 Lah. 689. 
— S, 436 — Order of discharge. 

Where there are serious discrepancies existing in 

the evidence of the impoid:ant eye-witnesses for the 
prosecution it is perfectly within the trying Magistrate’s 
-competence to disbelieve these witnesses and hold that 
there was no prima facie case as against the accused 
and the District Magistrate has, therefore, no power 
under S. 436 to interfere with the order of discharge 
which is based on a careful appreciation of the evidence 
on record. 8 A. L. J. 45, Rel. {Subhedar, A. J, <7.) 
Bageshwar V. Emperor. 122 1. 0. 434= 

1930 Or. O. 316 = 31 Or. I*. J. 417= 
A. I. E. 1930 Nag. 108. 
— --— T he dictum that further inquiry after dis- 
charge is improper unless the order of di^arge was 
manifestly perverse or foolish” does not apply to a case 
in which the Magistrate is acting as a Court of enquiry 
and not a trial Court. 10 P. R, 1911 Cr. (F. B.), Expl. 
iPullan, /.) AULAD HOSAIN v. EMPEROR. 

1930 Or. 0. 965=7 O, W. N. 749 = 
A. I. E. 1930 Oudli 416. 

The District Magistrate is competent to revise an 

order of discharge passed on withdrawal of complaint 
authorized by himself and to direct further enquiry 
Into the case, (/ai Lai, J.) Mata v, EmperOR. 

1141. 0. 60 = 30 F. L, R. 58 = 30 Or. Ii, J. 233= 
12 A. I. Or. E. 113=:A. I E. 1929 Lah. 316. 

'Where a Magistrate completes an enquiry and 


CE. P. OODE (1898), S. 436— Order of discharge. 

discharges the accused, further enquiry should not be 
ordered except for very strong reasons. {Macnair, 
Offg, J. C.) Bhaulal V, Kalbu. 

12 N. L. J. 173 = 121 1. 0. 671 = 
31 Or. L. J. 279 = 1929 Or. 0. 673 = 
A. I. E. 1929 Nag. 360. 

Further inquiry after discharge is “ improper ” 

unless the order of discharge is manifestly perverse or 
foolish or is based upon a record of evidence which is 
obviously incomplete. 10 P. R. 1911 (F. B.); A. I. R. 
1921 Lah. 214; 1 Lah. 216; and A. I. R. 1923 Lah. 
329, Foil.; A. I. R. 1927 All. 38, Dist. {Broadway, f.) 
Moxi Lal V, Emperor. 9 Lah. L. J. 508= 

29 Or. L. J. 39 = 106 1. 0. 455 = 

9 A. I. Or, E. 328=9 A. I. Or. E. 399 = 
A. I. E. 1928 Lah. 97. 
Further inquiry after discharge is improper un- 
less the order of discharge is manifestly perverse or 
foolish or is based upon a record of evidence which is 
obviously incomplete ; 10 P. R. 1911 (Cr.) Foil. (Tek 
Chand, J.) ATMA SiNGH v, EMPEROR. 

28 P. L. E. 593 = 28 Cr. L. J. 860 = 
104 I. O. 636=9 A. I. Or. E. 42= 
A. I. E. 1928 Lah. 42. 
——Further enquiry after an order of discharge 
should not take place unless that order is perverse or 
foolish or based on an incomplete record of evidence. 
10 P. R. Cr. 1911 and A. I. R. 1926 Lah. 130, Foil. 
iHarrisan, J.) GhULAM NaBI v. EMPEROR. 

28 Or. L. J. 607 = 102 L 0. 783= 
A. I. E. 1927 Lah. 816. 

—Further inquiry should be undertaken only in 

exceptional cases and for good reasons shown and, 
speaking generally, only if the order of discharge is 
perverse of foolish or based upon a record of evidence 
obviously incomplete, and where a Sessions Judge has 
considered the whole of the evidence in an exhaustive 
order and has held, after going through the whole 
record, that the order of discharge was perverse and 
set it aside, the High Court will not interfere in revision. 
10 P. R. 1911, (Cr.) (F. B.). Kti to, {Campbell, J,) 
Zahur Ahmad v, Neadarmal. 9 Lah. L. J. 114= 
99 I. 0. 1038= 28 Or. L. J. 238 = 
A. I. R. 1927 Lah. 775. 

— Further enquiry should not be ordered unless the 

order of discharge is manifestly perverse or foolish or is 
based upon a record of evidence which was obviously 
incomplete. 1 Lah. 216, Ref. {Broadway, J.) HaRNAM 
Singh v. Emperor. 27 Cr. L. J. 661= 

94 I. 0.709= A. I.E. 1926 Lah. 130- 

R evision Court should not direct further inquiry 

after discharge unless it is perverse or foolish or based 
ofi incomplete record of evidence. 

Speaking generally, further enquiry after discharge 
is improper upless the order of discharge is manifestly 
perverse or foolish, or is based upon the record of 
evidence which is obviously incomplete. -It is not suhS- 
cient fpr a Court to merely say that the trial Judge has 
not gone fully into the case and to declare that a 
further enquiry is necessary. Before ordering a further 
enquiry the Court of Revision should state in what 
respect the trial Judge’s conclusions, are either foolish or 
perverse or otherwise unsatisfactory, and if the case is 
sent back on the ground that the decision of the trial 
Court has been arrived at upon an incomplete record 
this should be stated. • 10 P. R. 1911, Foil, {Fforde, 
/.) Sawan Singh v . Emperor. 

89 I, 0. 706=26 P. L. E. 291= 
26 Or. L. J. 1393= A. I. E. 1926 Lak. 60. 

— A direction for further enquiry after discharge is 

I improper unless the order of discharge is manifestly 
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perverse or foolish or is based upon a record of evi- 
dence which is obviously incomplete. 10 P. R. 1911 
(Cr.), Foil. {Campbell, /.) INDRAJ v, EMPEROR. 

96 I. 0. 869 - 27 Cr. L. J. 1013 (Lah.). 
— Further inquiry should only be ordered in excep- 

tional cases and for good reasons shown. Ordinarily 
when a man is discharged under circumstances which 
make the order of discharge equivalent to one of acquit- 
tal, no further proceedings should be taken against him 
under S. 437, and speaking generally, further inquiry 
after discharge is improper unless the order of discharge 
was manifestly perverse or foolish or was based upon a 
record of evidence which was obviously incomplete. 10 
P. R. 1911, (Cr.), Appl. {Campbell, /.) MaNI v. 
Emperor. 94 I. C. 133 = 27 P. L. R. 397 - 

27 Cr. L. J. 565. 

—Generally speaking further enquiry after dis- 
charge is improper, unless the order of discharge is 
manifestly perverse or foolish or incomplete. 10 P. R. 
1911 Cr. (F.B.), Foil. {Shadt Lai, C. J.) ShER 
Singh v. Emperor. 96 1. C. 307= 

27 Or. L. J. 771 = 27 P. L. R. 488. 

Further enquiry should he ordered by District 

Magistrate very sparingly and oiily when the order of 
discharge is perverse. 

The powers vested in a District Magistrate ordering 
further enquiry under S. 437 should be used sparingly 
and with great circumspection ; it is only where the 
order of discharge is perverse or foolish or the Magis- 
trate has not dealt with the evidence or has not record- 
ed sound reasons for the discharge that the District 
Magistrate might exercise his powers of directing 
further enquiry. [2 C. P. L. R. 82 ; 12 N. L, R. 94 ; 
9 All. 52 (F.B.), Rel. on.] A District Magistrate can- 
not set aside an order of dischai ge if there be no 
irregularity, illegality or impropriety in the proceedings. 
Where further enquiry is directed, it does not in all 
cases mean taking of additional evidence, but may be 
rehearing and reconsideration of the evidence already 
taken. 18 A.L.J. 1135. Foil.; 12 N.L.R. 94 ; 14 C.P. 
L.R. l6l,Rel. {Kinkhede, A, /, CO SheOCHARAN 
V, EMPEROR. 90 1. C. 385 = 21 N. L. R. 88 = 

26 Or. t. J. 1637= A. I. K. 1926 Nag. 117. 

Discharge does not preclude fresh proceedings on 

same facts — But fresh enquiry is 7iot permissible except 
in special cases. 

When a Magistrate has passed an order discharging 
an accused person it is competent to the same Magis- 
trate or to another Magistrate of co-ordinate jurisdiction 
to take frffsh proceedings against the accused upon the 
same facts although the order of discharge has not been 
set aside by higher authority. But, generally speaking, 
further enquiry after discharge is improper unless the 
order of’ discharge w’as manifestly perverse or foolish 
or was based upon a record of evidence which was 
obviously incomplete. 10 P. R. 1911 (Cr.) F. B., Foil. 
{ScoiUSmtth, J.) GOPAL DaS v. MaGHI RaM. 

90 I. 0. 292= 7 Ii. L. J. 252=26 P. L. R. 353 = 
26 Or. L. J. 1608= A. I. R. 1925 LaE. 439. 

A Revising Court has power to order further 

enquiry even when the Subordinate Magistrate has 
recorded all the evidence of the prosecution. Where the 
Sessions Judge after going carefully through the evi- 
dence came to the conclusion that the finding of the 
Magistrate was either perverse or in all probability 
wrong or manifestly at variance with the evidence 
which he has recorded and where this was his consider- 
ed bj^ion, the High Court refused to hold that his 
owJearsdi'^o^g a further enquiry was illegal, improper 
or incorrect. {Kendall, A* /. Cl) KaRTLEY v . 
JAGANNATH PRASAD. - 37 1. 0. 111 = 


OR. P. CODE (1898) , E. 436— Scope. 

11 O. L. J. 611=26 Or. L. X 959 = 
A. I. R. 1925 Oudh 180. 
— S. 436— Proceedings on further enquiry. 

A Sessions Judge has no power to make an 

order directing further enquiry by a particular Magis- 
trate subordinate to a District Magistrate. What the. 
Sessions Judge can do is to direct the District Magis- 
trate by himself or by any of the Magistrates subordi- 
nate to him to make the further inquiry thus leaving, 
the District Magistrate to exercise a discretion as to the- 
selection of any Magistrate subordinate to him. 10 C.. 
207, Ref. to. {Sundaram Chetiy, /.) RaMASWaMI 
Thevar V. Subban. 1930 M. W.N. 911= 

1930 Or. 0. 1199 = 32 M. L. W. 782 = 
A. I. R. 1930 Mad. 983.. 

— ‘ Further enquiry” under S. 436 is not restricted 

to proceedings under S 202 and need not be of formal 
character. The Magistrate directed may issue process 
to the accused persons and take evidence before coming 
to the conclusion whether to discharge or not to dis- 
chai'ge the accused. 15 Cal. 608 (F.B.), Foil. {Court- 
ney-Terrell, C. J. and Dhavle, J.) HeMA SinGH z/. 
Emperor. 126 I. 0. 146 = 9 Pat. 165 = 

1929 Cr, 0. 372 = 31 Or. L. J. 961 = 
A. I. R. 1929 Pat. 644. 

— ■ When can be ordered. 

Where a Magistrate dismisses a complaint under 
S. 203 without examining the complainant, he, not 
being present on any of the dates of hearing, the com- 
plainant cannot afterwards be heard to say that the- 
matter should be sent back for further inquiry. {C . C^ 
Ghose and Jack, //.) RAM PRASAD v. EMPEROR. 
Ill I. 0. 126=48 0. L. J. 90 = 11 A. I. Or. R. 48 = 
29 Or. 1. J. 798= A. I. R. 1928 Oal. 669. 

Further inquiry in S. 436 means an inquiry of 

the same nature as was previously held under S. 202., 
A. I. R. 1925 Cal. 576 and A. I. R. 1928 Pat. 12, Foil. 
{Jwala Prasad, /.) RaMaCHANDRA v. MT. SaTYA- 
BHAMA. 108 I. 0. 328 = 10 A. I. Or. R. 26 = 

9 P, L. T. 469 = 29 Or. L. J. 372 (Pat.). 

Order of discharge need not be foolish — Further 

inquiry should begin from the stage under S. 202. 

Section 436 does not lay down any rule that further 
Inquiry should only be directed when it is found that 
the judgment is perverse or foolish. 

As a rule of prudence, it has often been held that the- 
superior Court should not lightly discard the estimate 
of evidence appraised by the trial Court and should not 
set aside the dismissal of a complaint simply because a 
different view of the evidence might be taken. 

The effect of an order dismissing a complaint under 
S. 203 is to restore the case to the stage under S. 202 
and the further inquiry directed should be taken up 
from that point. 4 P.LJ. 456 and 5 P.L.J. 47, Ref. to. 
{Jwala Prasad, /.) RaDHA PRASAD v. EmpEROR. 

104 1. 0. 633=9 P. Ii. T. 12 = 28 Or. L. J. 857= 

9 A. 1. Cr. R. 61= A. I. R. 1928 Pat. 12. 
— - — A Magistrate has jurisdiction to order a further 
inquiry upon the same materials which were before the 
trying Ma^strate. 15 Cal. 608, (F.B.), Foil. {Dalai ,, 
J. Cl) Haidar Khan v. King-Emperor. 

76 I. 0. 978 = 25 Or. L. X 66= 
A. I. R. 1926 Oudli 36. 
— S. 436 — Scope. * 

- • ——"" --‘Compl at nt under Ss. 323, 347 and 358, Penal 
Code, against police — Complaint dismissed — District 
Magistrate ordering further enquiry to give accused' 
opportunity to vindicctte themselves — issuing' 
process against accused without preliminary inquiry and 
committing accused to Sessions, 

M made a complaint aUeging that the police had 
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committed offences under Ss. 323, 347 and 358, Penal 
*Code. The complaint was dismissed under S. 203, 
Cr. P. Code. Whereupon the Deputy Superintendent 
•of Police filed a petition of complaint against -/I/ under 
S. 192, Cr. P. Code. Jlf moved the Deputy Commis- 
sioner for reference to High Court alleging that the 
proceedings against them could not be taken except on 
•complaint by the Court. The reference was made and 
the proceedings quashed by the High Court, The 
Deputy Superintendent of Police thereupon petitioned 
“to the Deputy Commissioner alleging that the complaint 
•of M was serious and that the order of the Magistrate 
was vague and prayed for farther enquiry. Proceeding 
under S. 436, the Deputy Commissioner directed further 
•enquiry into the complaint in order to give opportunity 
i:o the accused to vindicate themselves and to prove that 
the allegations made against them were not only open to 
•doubt but false. Sub- Divisional Ofiicer directed to 
make further enquiries, at once issued processes against 
the police ofiicer under Ss. 323 and 347 and preferred 
charges under Ss. 323 and 347. The case was then 
transferred to Deputy Magistrate who recorded the evi- 
dence of some witnesses for prosecution arid committed 
the accused to Sessions under S. 388, Penal Code. 

(i) that the Magistrate had discretion to issue 
the process against’ the accused and after hearing the 
•evidence, to commit the accused to the Sessions and had 
discretion to dispense with any preliminary enquiry 
imder S. 202 and that the procedure involved in hearing 
the evidence and committing the accused for trial was 
further enquiry under S. 436 and within the scope of 
the order. 32 Mad. 220 (F. B.) ; 4 P. L. J. 456 and 5 
P.L.J. 47, Dist.; A.I.R. 1928 Pari 12, Diss. from. 

(ii) In case the above view was wrong, the conduct of 
the Magistrate in issuing the summons to the accused 
instead of conducting preliminary enquiry and commit- 
ting the accused to the Sessions was an irregularity and 
not an illegality and the commitment cannot be quashed 
unless the accused are prejudicially injured thereby. 4 
P.L.J. 456, Expl. {jCourtney-Terrel^ C. J, and Dha7)le^ 
/.) Hema Singh z. Emperor. 126 I. 0. 146= 
31 Cr. L. J. 961 = 9 Pat. 155=1929 Cr. O. 372= 
A. I. R. 1929 Pat. 644. 

-Revision Court cannot direct further inquiry into 

an offence under S. 193, where the sanction of the Court 
In which that offence was committed is wanting. 
i.Dalal, /.) MEHARBAN ALI KHAN v, Sita RAM. 

118 I. C. 232= 1929 A, Ii. J. 612 = 
10 Ii. R. a. Or. 90 = 12 A. I. Or. R. 22= 
30 Or. L, J. 874 = 1929 Or. 0. 1 = 
A. I. R. 1929 AU. 374. 

Under S. 436 as amended in 1923, a District 

Magistrate has no jurisdiction to revise the case of a 
person who has been called upon to give security and is 
•discharged, 24 All. 148, held no good law ; 33 Mad. 85, 
Appr.; A. I. R. 1924 All. 592, Ref. (^DalaZ, /.) NeUR 
Ahir V, Emperor 9 Ii. R. A. Or. 146= 

10 A. I. Or. R. 488= 113 1. 0. 79 = 
51 All. 408 = 1929 A. L. J. 146 = 
30 Cr. L. J. 63= A. I. R. 1928 All. 756. 

^ Where a trying Magistrate finds that in his 

judgment there is no suflScient ground to proceed against 
an accused and dismisses the complaint, the Sessions 
Judge to whom the case goes up for revision may, if he 
■thinks that the Magistrate was wrong in dismissing the 
complaint, direct the Magistrate to make further inquiry 
into the complaint but he cannot compel the Magistrate 
to summon the accused, when in his judgment there was 
no sufficient ^ound to proceed against the accused. 
Such order if made would be without jurisdiction. 
iiKing, /.) INAYAT HUSAIN v, EMPEROR. 


OR. P. CODE (1898), S. 437— Acquittal. 

10 A. I. Or. R. 99 = 9 L. R. A. Or. 88 = 
30 Or. L. J. 631 = 116 I. 0. 494= 
A. I. R. 1928 AU. 684. 

——A District Magistrate has no power to order 
further inquiry in a case where an application under 
S. 145 has been rejected. All that the District Magist- 
rate has power to do in revision is to make a reference 
to the High Court under S. 438. {jCarr^ /,) Maung 
Sam E. V. Maung Mye Du. 30 Or. L. J. 709= 
117 I- 0. 59= A. I. R. 1928 Rang. 292. 

-Whenever a District Alagistrate decides to 

exercise his revisional jurisdiction under S. 436 or S. 437 
he should ordinarily confine the exercise of his power of 
interference to those powers which are expressly specified 
in those sections, and not take upon himself the duty of 
trying those persons and. convicting them as a Magis- 
trate exercising original jurisdiction, though it is not 
illegal for the Magistrate to take such a course. 
{Kinkhede, Offg. A, /. C.) DaNAJI v, EmperOR. 

27 Or. L. J. 728 = 95 I. 0. 56 = 
A. L R, 1926 Nag. 374. 

Proceedings under S. 133 and Chap. 10 are not 

covered by S. 436 and the Sessions Judge has no power 
to order further enquiry in such proceedings. The only 
action which he can take, if one is found necessary, 
would be under S. 438, to make a report to the High 
Court. (^Dalal, /. C.) PRITHIPAL v. KING-EM- 
PEROR. 88 I. 0. 995 = 2 O. W. N. 549 = 

26 Or. L. J 1251= A. I. R. 1926 Oudh 736. 

An order of the District Magistrate setting aside 

the order of the Sub- Divisional Magistrate discharging 
an accused under S. 107 is illegal as S. 107 is not includ- 
ed in the pi ©visions of S. 436. (Mears^ C. /.) ROSHAN 
Singh v. Emperor. 77 1. 0. 819 =46 All. 236= 
22 A. L. J, 129 = 6 L. R. A. Or. 64= 

26 Or. L. J. 467= A. I. R. 1924 AU. 692, 
— - T he District Magistrate under S. 430 (now 

S. 436) has no power to order a further inquiry in cases 
under Chapter VIII of the Code. 33 M. 85, Foil., 2 L.B. 
R. 80 superseded to that extent. {May Oung, /,) MG. 
Than alias ngwe Than v. Emperor. 

2 Rang. 30=2 Bur. I*. X 286= 
26 Or. I». J. 1146= 81 1. O. 970 = 
A. I. R. 1924 Rang. 207. 

— S. 436 — HisceUaneous. 

Setting aside discharge — Third party can apply. 

An order of discharge of an accused person may be 
interfered with at the instance of a third party when 
such an order has the effect of operating to the detriment 
of such third person. He has in such cases a right to 
apply in revision against such an order. {Suhrawardy 
and Miner, //.) G. V. RaMAN v. EmpeROR. 

33 0. W. N. 468=56 Cal. 1023=121 1.0. 678 = 
81 Or. L. J. 316= A. L R. 1929 Oal. 319. 

Where the accused was not ’present before, the 

Magistrate who dismissed the complaint against him, he 
has no right to appear before the Sessions Judge, and to 
argue his case before the Court orders further inquiry in 
the case. A. I. R. 1923 Cal. 65l ; l5 Cal. 608 (F. B.), 
Ref. {Wort, /.) MaNRUP SiNGH v. SaHDEO SaHU. 

SO Or. L. X 1069 = 119 1. 0. 659 = 
A.I.R. 1929 Pat. 230. 

Where the defect discovered by the High Court is 

in the order in appeal, it has jurisdiction to interfere with 
the order in appeal and order a re-trial of the appeal 
only and not of the entire case. {Dalai, /. C.) 

Bachcha Singh v, bachcha Kurmi. 

96 i: O. 934=12 O. li. J. 63= 
2 O. W. N. 60 = 28 O 0. 384= 

27 Or. Ii. j. 864= a. I. R, 1926 OudE 321. 
—3- 437-— Acquittal. 

'' A Ma|^$trate of the first class acquitted tertaifi 
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persons who were charged before him under Ss. 424 and 
506 (2) of the Penal Code. The complainant afterwards 
made several applications to the Ma^strate to frame a 
charge against the accused under S. 395 of the Penal Code 
and commit the accused to Sessions. The Magistrate 
recorded the applications but declined to entertain them. 
Upon this the Dt. Magistrate was moved by the complain- 
ant and acting under S. 437 of the Cr. P. Code, framed 
at charge! against the accused and committed them to take 
their trial before the Sessions Court. It was contended 
in revision that the District Magistrate’s order was illegal 
because the accused had been acquitted and not dis- 
charged, 

Held, that the First Class Magistrate’s order was 
substantially one discharging the accused in respect of 
an alleged offence under S. 395 of the Penal Code and 
that the Dt. Magistrate had jurisdiction to pass the 
order in question. {Ktncatd and Astm, A* /. Cs^ 
Khanu V. Emperor. 82 1. 0. 760= 

25 Or. L. J. 1368= 19 S. L. E. 353= 

A. I. B. 1925 Sind 190. 

— S. 437— Application Of . 

Accused charged under Penal Code, Ss. 457 and 

380 — Discharge under S. 209, Cr.P,C.- — Sessions Judge 
cannot pass order under S. 437 but can order inquiry 
under S. 436. 

S. 437 relates only to cases triable exclusively by 
the Court of Session. Where, therefore, the accused, 
charged under Penal Code, Ss. 457 and 380, have been 
discharged by the trying Magistrate under Cr. 
P. C., S. 209, the Sessions Judge, acting under S. 437 
cannot pass an order against the accused directing 
that the order of discharge be set aside and that the 
trying Magistrate do commit the accused to take their 
trial at the Sessions. The correct procedure is to ordei 
further inquiry under Cr. P. C., S. 436. 15 M. L. 

J. 373, Rel. on. {Curgenven, /.) SUBBA NAICKER v. 
Emperor. 122 1. 0. 788= 1930 Or 0. 17 = 

31 Or. L. J. 469=1929 M. W. N. 709 = 
2 M. Cr. 0. 291= A I. B. 1930 Mad. 103. 
— S. 437— Discharge after enquiry. 

The dictum that further enquiry after discharge 

is improper unless the order of discharge was manifestly 
perverse or foolish does not apply to a case in which a 
Magistrate is acting as a Court of enquiry and not a trial 
Court.” {Pullan, j!) AULAD HUSAIN v, EMPEROR. 

7 0. W. K. 749=1930 Cr. C. 955= 
A. I. B. 1930 Oudh 415. 

^An order of discharge passed by trial Court after 

a full enquiry and after recording all the evidence, 
produced by the complainant should not be lightly 
interfered with. {Scott-Smitk, /.) Faiz MUHAMMAD 
V, Crown. 89 I. C. 272 = 7 L. L. J. 216= 

26 P. Ii. B. 198 = 26 Cr. L. J, 1328 = 

A. I. B. 1926 Lah. 395. 

— S. 437— Presh complaint. 

Where an order of discharge under S. 209 ha.s 

been confirmed by a higher authority, it is not competent 
for a Magistrate to entertain a fresh complaint . on the 
same charge, A. I. R. 1922 Sind 23, Foil. {Kincaid, /, 
C. and Barlee, A. /. C.) Shah MAHOMED v. EMPEROR. 

99 L O. 89 = 28 Cr. L. J. 67=7 A. I. Cr. B. 225= 
21 S. L, B. 127= A. I. E. 1928 Sind 49. 
— S. 437— Grounds for order. , 

——The Sessions Judge has to consider whether it 
was open to the Magistrate to come to the conclusion to 
which he, did come on the materials , before him. That 
a different view could be taken .on the evidence would 
not Justify the Sessions Judge in ordering commitment ; 
he must come to the .conclusion that the finding of the 
Magistrate is not only wrong but perverse. {Das, /.) 
Bttbhanjan Rai V. Emperor. 86 1. 0. ^22 = 


OB. P. CODE (1898), S. 437— Proceedings under S. 

476. 

6 P. L. T. 670 = 26 Or. L. J. 886= 
A. I. B. 1925 Pat. 699. 
— S. 437— High court’s powers. 

Power of High Court to order commitment 
should rarely he used in midst of trials 

A High Court has itself power under S. 439, read with 
S. 423, to order commitment in a case, and it would 
obviously be the proper course for the High Court itself 
to order such commitment if the Sessions Judge’s order 
is held to be a proper one; however, the action under 
S. 437 or S. 439 for ordering a commitment should 
rarely be taken in the midst of a trial, and certainly 
only when the failure of a Court to commit is shown, on 
the face of proceedings, to be improper. {Ashworth, /.> 
Bilodar V. Emperor. 27 Or. L. J. 4i7 = 

13 O. L. J. 490 = 3 O. W. N. 201 = 
93 I. 0. 145= A. I. B. 1926 Oudh 194, 
-S. 437— Notice. 

Ho opportunity of showing cause against com^^ 
mitment given — Order should be set aside. 

Where some of the accused were not made respondents 
to the revision petition to District Magistrate against 
order of discharge and no notice had been ordered to be 
served upon them and where they had no opportunity 
of showing cause why an order of commitment should 
not be made against them. 

that the order of the District Magistrate was 
clearly wrong, and must be set aside so far as those 
accused were concerned. {Srinivasa Aiyangar, Jf) 
M. MANJCKA PaDAYACHI, In re. 90 I. 0. 530 = 
48 Mad. 874 = 22 M. L. W. 765 = 

26 Or. L. J. 1570= A. I. B. 1926 Mad. 1061 = 
49 M. L. J*. 155. 

— S. 437 — Powers of Sessions Judge. 

A Sessions Judge has a wide discretion -under 

S. 437 to go into the merits of the case and commit the 
accused to the Sessions though the Magistrate has dis- 
charged him after preliminary enquiry. {Jackson, J.y 
Venkataswami V. Emperor. 1930 M. W. N. 683. 

“Under S. 436 the Sessions Judge has jurisdiction, 

to commit an acaised for trial in the Sessions Court if 
he is of opinion that the case against the accused is 
triable exclusively by the Court of Session, or it is 
intimately connected with a charge exclusively triable by 
the Sessions Court, and if it forms part of tlie same- 
transaction and that the accused has been improperly 
discharged by an inferior Court. {C. C. Chose and' 
Dieval, JJ.) Be^TOY GOPAL GhOSE v. ISWAR* 
Chandra Kumar. , 53 0al. 645= 

27 Or. L. J. 1139 = 97 I. C. 659 = 
A. I. B. 1926 Cal. 1090. 

— S. 437— Proceedings under S. 476. 

Sessions Court making complaint under S. 476> 

to Ijif Cla^ss Magistrate'-^ Complaint dismissed — That 
Sessions Court cannot hear proceedings against dismissal' 
under S, 437. 

The Sessions Judge who files the complaint under 
S. 476 is disqualified from hearing the applications made 
to him under Ss. 435 and 437 owing to the complaint 
under S. 476 having been dismissed, and from making- 
an order directing the persons against whom the com- 
plaint was initially made to be committed to the Sessions 
Court presided over by himself. 15 Bom.' L.R. 104, Dist. 

Per Pcewcett, J, — The Judge or Magistrate who 
proceeds under the provisions of S. 476 is a party to the 
case in which he is a complainant, within the meaning 
of S. 556. {Shah and Fawcett, JJ.) MudKAYA 
ANDANaYA, In re. 28 BOHL L. E. 1802= 

28 Or. L. J. 63=7 A, I. Or. B. 227= 
99 1. 0. 85= A. 1. B. 1927 Bom. 36t 
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OB. P. CODE (1898). 

g. 437 — Bevision 1)7 High. Court. • 

^ — ^There is nothing in the Cr. P. C<^e which 

suggests that the District Magistrate should go further in 
case where the accused is charged by the trial Court than 
find that the order ot discharge w^ f 

where a District Magistrate sets aside the order of dis- 
charge passed by a Committing Magistrate and orders 
a case to be committed to Sessions wMA is excliwive y 
triable by a Court of Sessions, the High Court will not 
interfere in revision unless the District Magistrate s 
order is, in the circumstances of the case, shovro to be 
unjustifiable. 19 0. C. 108, Rel. on. i.I>ullan, /.) 
aulad Husain v. Emperor. 

A I B- 1930 Oudh 415= 1930 Or. 0. 955— 
7 0.W.N. 749. 

— S. 437 — VaUdity of order. . 

An order of commitment made by a Sessions 

Judge under S. 437, when already he had at previous 
stage rejected an application for setting aside an order 
discharging the accused is not without jurisdiction. 20 
Mad. 126 (F.B.); 28 Cal. 652 (F. B.) and 10 Cal. 1047, 
Ref. (SuArawardy and Graham ^ //.) 

Karmakar V, Emperor. 121 1. 0. 401 - 

33 0. W. N. 974=1930 Or. 0. 13= 
31 Crl L. J. 260= A. I. B. 1930 Cal. 61. 

Where the police chalan contains a mention of 

Ss. 147 and 304, I. P. C. but the Magistrate, after 
hearing the evidence for the prosecution, frames a charge 
under Ss. 147 and 325, the accused cannot be said to 
have been discharged within the meaning of S. 4o7 and 
the Sessions Judge is not authorized to order com- 
mitment under S , 437. (^Ashworth, /.) j^lBODAR 
Emperor. 27 Or. L. J. 

13 O. Ii. J. 490 = 93 I. 0. 145= 
A. I. B. 1926 Oudli 194. 


— S. 438— Acquittal. . 

1 Acquittal dy Magistrate — Power of Dt, Magis- 
trate, ^ 

A District Magistrate and the Local Government are 
two distinct and non-interchangeable terms, and the 
District Magistrate not being the person entitled to ap- 
peal against the acquittal by a Magistrate, the mere 
fact that he may be able in his executive capacity to 
move the Local Government to appeal under S. 439 (5; 
cannot bar his taking action under S. 438. 24 All. 346, 
Dist. iBoys, J.) EMPEROR v, BASHIR. 

1930 Or.C. 997= A. I. B. 1930 AU. 741, 
Revisional powers of High Court are sparingly 


met*, 

A reference under S. 438 redommending revision of 
orders of acquittal stands on no higher footing than 
applications of private prosecutors for such revision. 
So, just as in the case of revision at the instance of pri- 
vate persons, so also in the case of reference under S. 
438, re visional powers of the High Court are to be spar- 
ingly used. Where the reference is entirely on the mer- 
its, the Sessions Judge, having been inclined to take a 
view of the evidence different from that of the Magistra- 
te, the High Court should not interfere under S. 438, 
42 Cal. 612 ; 47 Cal. 818 ; 41 Bom. 560 ; A. I. R. 1922 
Mad. 502 (F. B.) ; A. I. R. 1926 Pat. 176, Cons. ; 44 
Cal. 703, Foil. ; 24 All. 346'; 25 All. 128 ; 38 Mad. 
1028 and A. I. R. 1924 Lah. 45l, Rel. on. (^Muherfi 
a 7 td Graham, //.) DaBIRADDI NaSKAR v. SaKAT 
MOOLA. 49 0. L. J. 129 = 33 O. W. N. 258= 

116 1. 0. 164=30 Or. L. Z, 579 = 66 Cal. 924= 
12 A. I. Cr. B. 456= A, I. E. 1929 Cal. 169. 
—‘Reference t>y Sessions Judge, and Reference by 
Distri ct Magistrate — C onsi derati ons, 

A reference under S. 438 by the Sessions Judge, 
recommending that an erroneous acquittal by a Sub-- 


OB, P. CODE (1898), S. 438— JSnl^aIlcenle^t pf sen- 
tence. 

ordinate Court be set aside, is acceptable even in 
ordinary cases, for an appeal against such acquittal 
under S. 417 by the Local Goverhment is restricted tO' 
only exceptional cases. However, such references by 
the District Magistrate, who has means to communicate 
with and move the Local Government under S. 417,. 
may not be acceptable. (Wort and Macpkerson, / J.y 
Wazir Kumjra V, Emperor. 7 Pat. 579 = 

116 1. O. 768=30 Cr. L. J. 673 = 

13 A. I. Cr. B. 112= A. I. B. 1929 Pat. 139. 

The High Court will not interfere in revision 

with an order of acquittal, passed by a Magistrate of- 
competent jurisdiction, on a prosecution for an alleged 
offence under S. 225- B of the Penal Code, irregularly 
instituted on a report sent in by a Munsif which was 
treated as a complaint. (Piggott, /.) EMPEROR v. 
MADHO Singh. 86 I. c. 801 = 23 A. I,. J. 189 = 

26 Or. L. J. 865 = 47 All. 409 = 
A. I. E. 1925 All. 318: 

Where a Magistrate acquits an accused of an 

offence under I. P. C.^, S. 447 on the ground that the 
immovable property in question was not in anybody’s 
possession, the High Court will not interfere with the 
acquittal in revision. (Shadi Lai, C. /.) CROWN v,. 
Harphul. 7 Lah. L. J. 42 = 26 Cr. L. J. 689 = 
26 P. L. B. 38= 86 1. C. 65 = 
A. I. E.. 1925 Lah. 336. 

It is not in accordance with the practice of 

Allahabad High Court to interfere on a reference by a 
Sessions Judge where the Government could have- 
appealed under S. 417 of the Code of Criminal Proce- 
dure and has not done so. (^Boys, /.) QaLANDAR 
Singh v, Mohammad Raza. 83 1, c. 687= 

5 L. E. A. Cr. 120 = 26 Cr. L. J. 127-= 
A. I. E. 1924 All. 624*. 

S. 438— Ad^ssion. 

— If, upon the proceedings before the Judge upon 

which the reference is made admissions of facil should 
be made by either party, then those admissions of fact 
ought to be accepted by High Court for the purpose of 
the reference. (^Sanderson, C. J, and Pearson y.) 
Shaikh Garib Haji v. Muchiram Shai. 

91 1. C. 805 = 27 Cr. L. J. 133 = 
30 C. W.W. 359= A. I. E, 1925 Cal. 1020.. 
— S. 438— Dismissal of complaint. 

A Court should not lightly set aside in revjsioiv 

an oi’der of dismissal of complaint but should only do- 
so when it is clear that there has been a miscarriage of 
justice. (Adami, J,) JANGAL SlNGH v. RADHA* 
KiSHUN 86 I.C. 802= 3 Pat. L. E. Cr. 33= 

26 Cr. L. J. 866=A. 1. E. 1925 Pat. 447. 
— S, 438 — Enhancement of sentence. 

The trial Magistrate sentenced the accused to 

six months’ rigorous imprisonment under S. 457, 1, P. C. 
without giving due consideration to the previous convic- 
tions. But the last conviction against the accused was 
prior to two years and a half from the date of the. 
present offence. 

Held, that the sentence need not be enhanced, A. I. 
R. 1929 All. 267 ' (2), Dist. (Boys and Sen, //.)- 
Emperor v, Prem- 115 1. 0. 868 = 

1929 A. L. J. 397=10 L. E. A. Cr. 76= 
11 A. I. Cr. E. 518 =30 Cr. L. X 629 = 
A. L E. 1929 All. 270. 
— — — Prosecution- negligent in bringing facts justify- 
ing enhanced sentence to Court's notice— ^ High Court 
should not enhance, , 

In a case where material justifying enLanced sen- 
tence was within the knowledge of . the prosecution 
before the conclusion of the. trial and was not brought, 
by the negHgence of the prosecution, to the notice of the- 
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trial Court, High Court would not interfere, on reference, 
for enhancing the sentence. To permit the prosecution 
to plead their own negligence and to harass the accused 
with further proceedings directed towards the enhance- 
ment of the sentence would simply be to put a premium 
on the negligence of the prosecution. i^Boys and Sen, 
j /.) Emperor v. Bashir. 115 1. 0. 614= 

10 li. E. A. Or. 73=11 A. I. Or. E. 503= 
30 Or. L. J. 505 = A. I. E. 1929 AU. 267. 


K Kori branded his wdfe with hot iron tongs in 

three places. He was convicted and fined. The 
District Magistrate reported the case to the High Court 
•for enhancement of sentence. But the parties had com- 
promised their differences and an application was made 
to High Court signed by the husband and the father of 
the wife, a minor girl, for permission to compound the 
■offence under S. 345 (2). Compromise was effected in 
mutual interest of husband and wife. 

Held, that the case was a fit case to be compounded 
in view of the nearness of relationship between parties. 
A. I. R. 1922 Cal. 191, Rel. on. {Subhedar, A, /. C.) 
Emperor z/. Bhaiyalal. 118 I. 0. 681= 

30 Or. L. J. 960 =1929 Or. O. 454= 
A. I. E. 1929 Hag. 278. 


'^Sentence considered inadequate — District Magis- 
trate or Sessions Judge should be mofved by police at 
earliest moment . ^ . i. 

In all cases where the sentence is considered by the 
prosecution to be inadequate the District Magistrate or 
the Sessions Judge, as the case may be, should be 
moved by the police at the earliest possible moment 
after the trial and certainly, where possible, before the 
accused has served his sentence although the fact that 
the sentence has expired before such action is taken is 
no reason for refusing to interfere. (^Dawson Mtller, 
C T and MitlUck, /.) EMPEROR v, PRABHU 
lU’pABHAYA. 9 P. L. T. 831 = 29 Or. L. J. 261= 
1071, 0. 536 = 9A.I.0r.E.623= 
A. I. E. 1928 Pat. 201. 


— S. 438 — Evidence. 

-High Court would not go into merits unless there 

is material departure from legal principles. 

The High Court would decline to go into the merits 
•of a case on the revisional side unless there is some- 
thing to show that there has been a material departure 
from the legal principles according to which the case 
•ought to have been dealt with and it would go into facts 
only if something is shown which particularly indicates 
that it is desirable to enter into those facts. {Boys and 
■Sen, JJ.) Emperor z/. Ram Lal. 116 1. 0. 25= 
51 All. 663=1929 A. L. J. 361= 
10 L. E. A. Or. 66=11 A. I. Or. E. 486 = 
30 Or, Ii. J. 662= A. I. E. 1929 AU. 273* 


— -It is not the duty of the High Court in a refer- 

-ence made by the Sessions Judge against an order of 
the Sub- Divisional Officer under S. 145, Cr, P. Code, 
to examine the evidence to consider whether it might 
have come to a different finding. {AUanson, /.) MT. 
Gomia V, Nanhkoo Singh, 105 1. 0. 229= 

28 Or. li. J. 961=9 P. L. T. 18= 
A.X.E. 1928 Pat. 88. 


The High Court will not set aside a conviction 

and order re-trial at the instance of the Crown on the 
ground that the Crown has since discovered fresh evi- 
dence which would require the infliction of a severer 
sentence on the accused., {Boys, ,/.) EMPEROR v. 
RAM DIN. 26‘’Or. L. J. 664 = 6 Ii. E. A. Gr. 16 = 
86 1. C. 942 = A. I* E. 1926 AU. 292. 


— S. 438— Institution of proceedings. 

An- order refusing to take action under S. 107 

cannot be reversed by the Sessions Judge nor can he 
direct the Magistrate to draw up proceedings under the 
section. {Greaves and Panton, JJf) PHANI BhuSAN 
ROY V. KUNGa BeHARI BiSWAS. 81 1. 0. 167 = 
25 Or. L. J. 679= A. I. E. 1925 Oal. 262. 
— S. 438 —Judicial proceedings. 

The Code of Criminal Procedure does not contem- 
plate that a representation made by the police to the 
District Magistrate in the form of an official letter 
should be taken into consideration by the High Court 
as embodying the grounds for setting aside an order by 
a criminal Court. {Sulaiman. /.) EmPEROR v. 
Bramadin. 106 1. 0. 658 = 8 L. E. A. Or. 138= 

8 A. I. Or. E. 335=28 Or. L. J. 946= 
26 A. L. J, 76= A. I. E. 1927 AU. 727. 
— S. 438— No dishonest intention. 

-Where an offence under S. 62 of the Indian 

Stamp Act was found by the tr 5 dng Magistrate not to 
have been committed intentionally the High Court 
setting aside the order of conviction ordered the appli- 
cants to be acquitted under S. 438, Cr. P. Code. 
{Kendall, J.) EMPEROR v, ISHWAR DaYaL PaNDEY. 

99 I. 0. 598 = 8 It. E. A. Cr. 31 = 
28 Cr. L. J. 166 = 25 A. L. J, 401 = 

7 A. I. Or. E. 205= A. I. E. 1927 AU. 238. 
— S. 438— Notice. 

■ ■ ■ « D istrict Magistrate sitting in revision must, give 
4iotice to opposite side. 

Where the contention on behalf of the defence is that 
a Court altogether outside the district had jurisdiction 
to try the case, the District Magistrate sitting in revision, 
must give notice to the complainant and bring on record 
I all the materials which both the parties may desire to 
adduce, before he arrives at a proper conclusion, 
{Mukerji and Jack, JJ,) KaSIMALI z/. MD. TaFUZ- 
ZAL HOSSAIN. 49 0. L. J. 62=115 I. 0. 95 = 

30 Cr. L. J. 401 = 12 A. I. Or. E. 373= 
A. I.E. 1929 Oal. 204. 
— S. 438— Powers of District Magistrate. 

Proceedings under S, 144 drawn up by Magis^ 

irate — District Magistrate cannot direct proceedings 
under S, 145 to he draajtm up — Reference, 

The Sub-Divisional Magistrate on a police report 
drew up proceedings under S. 144. The District 
Magistrate set them aside holding they were wrongly 
drawn up and directed the Sub- Divisional Magistrate to 
draw up proceedings under S. 145. 

Held, that though under S 144 (4) he was entitled 
to set aside an order of the Sub- Divisional Magistrate 
there was no provision in law whereby he could direct 
the Sub-Divisional Magistrate to draw up proceedings 
under any other section. The proper course for Dis- 
trict Magistrate in such case was to make a reference 
to the High Court under S. 438. 24 Cal. 391, Foil. 
{Suhrawardy and Graham, Jj!) KEDARNATH SiK- 
DAR V, BUOY Mandal. 1929 Or. 0. 885 = 

33 0. W, N. 723 = A. 1. E. 1929 Cal. 761. 

A District Magistrate has no power to order 

further inquiry in a case where an application under 
S. 145 has been rejected. All that the District Magis- 
trate has power to do in revision is to make a reference 
to the High Court under S. 438. {Carr, J,) MAXJNG 
San E z/. MaUNG MYE Du. 30 Or. It. J. 709= 
117 1, 0. 69= A. I. E. 1928 Eang. 292. 

A District Magistrate is not empowered to have 

a reference submitted to the Hi^^ Court through the 
Sessions Judge invoking the .revisional powers of the 
High Court m respect of an order passed by the Sessions 
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CB.P. CODE (1898), S. 4S8~Powers of District 
Magistrate. 

Judge nor can he submit such reference direct to the 
High Court on the refusal of the Sessions Judge to 
forward it. (IValsk, A. C. J. mid Banerji, J.) EM- 
PEROR V, Allah Mahr. 49 All. 443= 

25 A.L.J. 191 = 8 L. E. A. Or. 43= 
28 Or. L. J. 281 = 7 A. I. Or.R. 276= 
100 1.0. 361= A. I. B. 1927 AU. 279. 
- ' ■ Remarks tn Sessions Judge's judgment — District 
Magistrate cannot refer. 

The Sessions Judge is not a Criminal Court inferior 
•either to the District Magistrate or the Sub-divisional 
Magistrate, neither of whom is empowered by law to 
make reports to the High Court taking exception to 
-certain remarks of the Sessions Judge in the course of 
his judgment. 1 S. L, R, 40 (Cr.,) Foil. (^Kincatd^ J. 
C. and Barlee, A. J. C.) EMPEROR v. KHUDA BUX. 

21 S. L. R. 48 = 27 Or. L. J. 1253= 
98 I. 0. 101= A. I. E. 1927 Sind 45. 

^The District Magistrate cannot himself set aside 

the decision of the lower Couit under S. 145, Cr. P. 
‘Code. He must refer the case to the High Court. 
(Jd^almsley and B.B. Ghose^ JJf) ESERUDDIN HOWaL- 
DAR V. OTARUDDIN AKON. 8C I. 0- 526 = 

26 Or. L. J 1166= A. I. B. 1925 Cal. 1234. 
^District Magistrate is not superior to Sessions 
Court. 

The Court of the Sessions Judge is not an inferior 
Criminal Court to that of a District Magistrate. There- 
fore the latter cannot make a reference for enhancing the 
sentence passed by the Sessions Judge. {^Abdul Raoof 
and Barrison, //.) EMPEROR v. WaSAWI. 

81 1. 0. 544=5 Lah. 11 = 26 Cr. L. J. 928= 
A. I. R. 1924 Iiah. 437. 

— S. 438--Procedure. 

- " •’^District Magistrate should not merely forward 
ike Prosecuting Inspector's notes en bloc to the High 
Court. , 

Where a Prosecuting Inspector being dissatisfied with 
the trial Court's order moves the District Magistrate 
for referring the case to High Court, the District 
Magistrate should examine the notes of the Prosecuting 
Inspector for himself, and if theie is any portion of 
them that contains material which he thinks to be of 
value he should embody that material in his own order. 
It is improper to accept en bloc the Prosecuting Inspec- 
tor’s criticisms and simply attach them to his letter. 
(Boys and Sen, //.) EmpeROR v. RaMLAL. 

116 I. 0. 25 = 51 AU. 663 = 1929 A. L. J. 361= 
10 L. B. A. Or. 66 = 11 A. I. Or. B. 486 = 
30 Or.L. J. 662=A. I.B. 1929 AU. 273. 
— -S. 438— QuasMng of proceedings. 

Where the District Magistrate deals with a mat- 
ter in the exercise of his revisional powers he cannot, 
under the law, quash the proceedings, but if he thinks 
the contention of the defence to be made out, the only 
course open to him is to make a reference' to the High 
Court for final order. (^Mukerji and Jack //.) KaSIM- 
ALl V. MD. TaFFAZZAL HOSSAIN. 

49 C. L. J. 62 = 115 I. O. 96 = 30 Cr. I« J. 401 = 
12 A. I. Or. B. 373= A. I. B. 1929 Cal. 204. 
— S. 438-~Beport. 

'Although it is unusual for a Judge ' to make a 

reference regarding the validity of his own order there 
IS nothing in S. 438 to preclude him from doing so. 
{JCing, J.) Emperor v. Radha Raman, 

1930 A. L. J. 1076=1930 Or. C. 1201=* 
A. LB. 1930 AU. 817. 
— S. 438— Report— Contents. . 

The trying Magistrate is not entitled to make 

any suggestion' or' representation in the explanation 

Cr. D.— 49 


CB. B. CODE (1898), S. 438— Report— Scope. 

which he may submit to the High Court of anything 
which is not founded on the record before him. The 
Magistrate is not the prosecutor. He must hold the 
scales evenly. {C. C, Ghose and Pearson, JJ.) MaNI 
Krishna Sen Gupta v. Emperor. 

127 I. O. 672 = 34 C W. N. 256=1930 Cr. C. 643= 
A. LB. 1930 Cal. 379. 
— S. 438— Report — Effect of refusal. 

——A Sessions Judge, who once refused to make a, 
reference under S. 438 to the High Court, is not debar- 
red from making another reference in the same case 
considering the facts which came to his knowledge sub- 
sequently. (^Fawcett and Patkar, JJ.) EMPEROR z/. 
SiTARAM NARAYAN. 104 I. Q. 912 = 

29 Bom. L. B. 480 = 28 Cr. L. J. 896=. 

9 A. I. Or. B. 27= A. I. B 1927 Bom. 360, 
— S. 438— Report— Form of. 

— Reference to the Calcutta High Court under. 

S. 438, Cr. P. Code, should always be made in the form 
prescribed by the General Rules and Circular Orders of 
the (^alcutta High Court, Criminal i^pp. Side, Ch. I, R. 
139. {^Newbould and Mukerji, JJ.} KUTISHWAR MON- 
DAL V. JlTENDRANAl'H. 87 I. 0. 975= 

26 Cr. L. J. 1055= 30 0. W. H. 646=’ 
A. I. B. 1926 Cal. 316; 

Reference under S. 438, Cr. P. Code, made in 

the form of a letter to the Registrar of the High Court, 
is not appiopriate. Such reference should be made by 
a judicial order. {Carr, /.) ON PE.©, EMPEJ^OR. 

82 1. 0. 471=3 Bur. L. J. 27=25 Cr. L. J. 1303 = 
A. I. R. 1924 Bang. 295, 
— S. 438— Report — Grounds for. 

A case should not be reported on the ground that 

a conviction is bad on the merits unless it is very clear 
that the conviction is wrong and that there can be no 
reasonable doubt of the matter. {Ashworth^ J.) SULA- 
MAN V. Emperor. 49 All. 561= 

25 A. L. J. 379 = 8 L. B. A. Cr. 61 = 
100 I. 0. 1056= 28 Cr. L. J. 399 = 
7 A. I. Cr. R. 343= A. I. R. 1927 AU. 475. 

Magistrate empowered under S. 30 trying a case 

which he is not competent to try — Sessions Judge finding 
It, should report. 

A Magistrate empowered under S. 30 is not legally 
competent to try either the offence of murder or the off- 
ence of culpable homicide not amounting to murder 
punishable under the first part of S. 304, I. P. C., and 
therefore where a Sessions Judge is of opinion that a 
Magistrate so empowered has in fact tried a case which 
he is not competent to try, he should send the case to 
the High Court for an order that the accused be com- 
mitted for trial to the Court of Session on a charge 
which he was not competent to try. IP. R. 1893 Cr. 
(F. B.), Foil. {Campbell, /.) EMPEROR v. SHAMIRA. 

96 1. C. 766— 27 Cr. L. jr 846— 
A. I. B. 1926 LaU, 67f 

When the Sessions Court does not really dissent 

from the actual decision arrived at, a reference merely 
with the object of obtaining a ruling on a question of 
law ought not to be made (Piggot\ /.) EMPEROR v. 
MADHO Singh. 86 I. C. 801 = 23 A. L« J. 189 = 
26 Cr. L. J. 866 = 47 All 409 = 
A. I. E. 1926 411. 318. 
-—A reference can only be made in criminal matters 
’ to the High Court in respect of an error on a point of 
law. {Sanderson, C. J. and Chotmer, /,) EMPEROR v. 
ASIMULLA MONDAL. 85 I. 0. 939=f 

; . ; ; , 26 Cr, Ii. J. 651= A. I. B. 1925 Cal. 1068, 

— S. .43^B6port— Scape. 

■■ 'k ... A .reference asking to confirm a part of the order 
undefiS. 145 and quash the rest is not in proper Jorm. 
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{Chotzner and Duval, //.) COLLECTOR OF HOWRAH 
V. SantAK Das. 99 I. 0. 1010 - 44 0. E. J. 693= 
28 Or. L.J. 210=7 A. I. Or. E. 383= 
A. I. E. 1927 Cal. 261. 

-A District Magistrate is not empowered to make 

a reference to the High Court questioning the propriety 
of a judgment by a Sessions Judge. 41 Bom. 47 and 23 
Cal. 250, Foil. {Shadi Lai, C. /.) EMPEROR v, ISHAR 
Singh. 26 P. L. E. 801=27 Or. L. J. 430 = 

93 1. 0. 158= A. I. E. 1927 Iiah. 85. 
— S. 438— Eeview. 

Section 423 (1) C^) does not permit a Sessions 

Judge to review a wrong order by his predecessor, the 
only proper course for him, in such case being to refer 
the case to the High Court. (^Mirza and Patkar, //.) 
Emperor v , Lakshman Ramshet alwe. 

121 1. 0. 588 = 31 Or. L. J. 309 = 
31 Bom. L.E. 593 = 53 Bom. 578 = 1929 Or. 0. 130 = 
A. I. E. 1929 Bom. 309. 

— S. 438— Revision. 

Where the District Magistrate is moved against 

any order of a Magistrate undei S. 182 and the conten- 
tion is that a Court altogether outside the district has 
jurisdiction to try the case, the District Magistrate deals 
with the matter only in his revision al powers. {Mukerjt 
and Jack, //.) KaSIM ALI (MOLLA) z/. MahAMMAD 
Tafazzal HOSSAIN. 115 I. 0. 95 = 

49 0. L. J. 62 = 30 Or. L.J. 401 = 
12 A. I. Or. E. 373= A. I. R. 1929 Cal. 204. 

'K reference under S. 438 should not ordinarily 

be entertained where the object is to set aside an order 
of acquittal passed by a lower Court. {^Abdul Raoof and 
Harrison, //.) EMPEROR THROUGH DaDDA v. 
Achhar Singh. 81 1. 0. 547=5 Lah. 16= 

25 Or. L. J. 931= A. I. E. 1924 Lah. 451. 

' ' A pphcaiton direct to High Court is not in order 

— But if rule is granted it will be disposed of. 

Ordinarily an application for revision by a penson, 
whose appeal has been disposed of by a first Class 
Magistrate empowered to dispose of appeals from the I 
decisions of 2nd and 3rd class Magistrates under S. I 
407 (2), to the High Court, without going to the Ses- 
sions Judge and asking him to make a reference to High 
Court is not in order. 36 Cal, 643 and 48 Cal. 534, Ref. 
But where the rule had already been granted and appli- 
cation heard, the High Court disposed of the rule on 
merits. (C. C. Chose and Chotzner, //.) ABDUL MAT- 
LAB V. NaNDA LaL KHaTEL. 77 I. O. 990 = 

50 Cal. 423 = 25 Or. L. J. 526 = 
A. I, E. 1923 OaL 674. 
— S. 438 -Revision— Crrounds. 

' Case referred — Interference by High Court in 

revision. 

There must be some substantial error of law’ to justify 
the Court, exercising its exceptional powers of revision. 
That the evidence before the low’er Court has not been 
"properly appreciated is no ground for interference in 
revision. (Wallace, /,) Md. ABDUL RaHMAN, In re. 

38 M.L.T. 15 = 28 Or. L. J. 207= 
99 I. 0. 943= A. I. R. 1927 Mad. 434. 
— S. 438— Scope. 

Although it is unusual for a judge to make a 

reference regarding the legality of his own order, yet 
there is nothing in S. 438 to preclude him from doing 
so. The words “or otherwise” are wide enough to 
cover such a reference. (King, /.) EMPEROR v. 
Radha Raman MITTRa. 1930 A.L.J. 1076 = 
1930 Or. 0. 1201= A. I. R. 1930 AU. 817. 
— : — —Section 438 must be read with S. 435. (Kin- 
caid, J.C. and Barlee, A./D.) EMPEROR zr, KhUDA 
BtJX, 98 1.0. 101=27 Or. L. J. 1253= 


OR. P. CODE (1898), S. 439— Acquittal— Interfer- 
ence. 

21 S.L.R. 48= A. I. R. 1927 Sind 45. 

S. 439. also Cr. P. CODE, S. 537. 

Acquittal. 

Appealable cases. 

Competency of revision. 

Compounding of offences. 

Conviction. 

Defective judgment. 

Discharge. 

Enhancement of sentence. 

Evidence. 

Exercise of discretion. 

Expunging remarks. 

Findings of facts. 

Grounds for. 

Interlocutory order. 

Interpretation. 

JurisdictioiK 
Juvenile offenders. 

Limitation. 

New plea. 

Notice. 

Fending proceedings. 

Powers of High Court. 

Private complaint. 

Proceedings under S. 144. 

Proceedings under S. 145. 

Proceedings under S. 195. 

Quashing the proceedings. 

Question of law. 

Reduction of sentence. 

Retrial. 

Revision. 

Stay of proceedings. 

Wrong procedure. 

Miscellaneous. 

—S 439— Acquittal— Appeal. 

— Where an accused being charged under S. 30Z 

is convicted under S. 302/109 his conviction under 
S. 302/109 can be regarded as an acquittal on the 
charge under S. 302 and an appeal from such acquittal 
is competent. A.I.R. 1928 P.C. 254, Rel. on. (Broad- 
way and Tapp, //.) EMPEROR v. SADA StNGH. 

12 Lah. L. J. 33=1930 Or. 0. 386 = 127 I. 0, 856 = 
A. I. R. 1930 Lah. 338.- 

j Order of a magistrate allowing a complainant to 

withdraw a case under S. 161, amounts to an acquittal 
and can be appealed against by the Local Government.. 
It cannot therefore be interfered with in revisioiu 
(Shadi Lai, C.J.) HaSSU v. ISHAR SinGH. 

29 Or. L. J. 672=110 I. 0. 224= 
A. I. R. 1928 Lah. 843. 
—S. 439— Acquittal— Interference. 

Misappreciation of evidence can afford no 

ground for setting aside an order of acquittal. (Subke- 
dar, A./.C.) Sakharam v. Mujahid-ud-din. 

121 I 0, 61 = 31 Or. L.J. 194. 

" — P rivate prosecutions. 

In private prosecutions where the Crown does not 
think it proper to move against the order of acquittal* 
the High Court should not ordinarily interfere and it 
does so only when it is satisfied that there has been an 
error of law committed by the acquitting Court or where 
there has been a gross miscarriage of justice or in 
public interest. (Suhrawardy aud Graham, //.)' 
BaSIRULLA v. ASaBULLa. 33 C.W.N. 676= 

30 Or. L. J. 1013=119 1.0. 130 = 
1929 Or. 0. 357=A.I R. 1929 Cal. 639. 

— Acquittal based on erroneous view of law — No 

revision lies. A.I.R. 1927 Nag. 170, Exph and Foil.;: 



773 


CRIMINAL DIGEST, 1924^1930. 


774 


OR. P. CODE (1898), S. 439— Acquittal— Interfer- j 
ence. 

6 C.P.L.R. 15, (Cr.) Rel. on; 5 N.L.R. 4, Foil. {^Mohi^ 
uddzn, AJ.C.) RAMACHANDRA z/. CHANTHAMAL. 

11 IT.L.J. 242=116 I C. 169 = 30 Cr. L. J. 405 = 
12 A. 1. Cr. R. 297= A. I. R. 1929 Nag. 87. 

A Court of revision does not ordinarily interfeie 

with an order of acquittal though it be vTong. iJShadi 
Lai, C.f.) Babumal V. GhaSI. 29 Or. L. J. 34 = 
106 1.0. 450=9 A.I. Or. R. 321= 
A. I. R. 1928 Lah. 185. 

High Court will not interfere in revision against 

acquittal for which a special procedure has been pro- 
vided by the Cr. P. Code; the proper course for the 
complainant is to approach the Government to appeal 
in regular form against the acquittal. {Mulhck, /.) 
Chairman, Purulia Municipality, v. Bishun 
Sag. 29 Or. L. J. 1017 = 112 1. 0. 345= 

11 A.I.Or. R. 270 = A. I. R. 1928 Pat. 193. 

The proper course for a complainant who is 

aggrieved by an order of acquittal by a Magistrate is 
to move the District Magistrate to initiate an appeal 
by Government under S. 41 7. The High Court 
will not inter feie, by w’ay of revision, with the order 
although it involves irregularities of procedure. A.I.R. 
1922 Sind 22, Rel. on. (mid, J.C. and Aston A.J.C,) 
Emperor v. Dno. 114 1.C. 110= 

SO Cr. L. J. 251=12 A. I. Cr. R. 200 = 
A. I. R. 1928 Sind 176. 

Revision will not lie unless there ts an erro' of 

lave on the face of the record. 

An acquittal under S. 247 stands on the same foot- 
ing as an acquittal ordered in any other circumstances, 
as for instance under S. 258 and upon an application in 
revision an acquittal should vei-y rarely be set aside. 
High Court will not interfere in revision w^hen there is 
no error of law on the face of the record. 38 Mad. 1028 
and 51 MX.J. 730 ; A.LR. 1926 Mad. 1009, P'011. 
(jCurgenven, J.) LaKSHMINAR aSIMHAM v NaL- 
LURl BaPANNa. 100 I. C. 238 = 

7 A. I. Or. R. 414 = 28 Cr. L.J. 270 = 
1927 M.W.N. 274 = 38 M.LT. 203 = 
A. I. R. 1927 Mad. 473 = 52 M. L. J. 173. 

High Court will not ordinarily interfere with 

applications in revision against acquittal in view of the 
fact that the Legislature has provided a special channel 
for appeals against acquittal being filed. {Findlay. 
J.C.) DamDOO V. Harba. 101 1.O. 895= 

28 Or. Ii.J. 511 = 8 A.I. Cr. R. 175 = 
A.I.R.1927 Nag. 210. 

— Circumstances justifying irregular — Remand 

will be ordered only when trial has been incurably 
irregular. 

High Court will not go into evidence as a rule in 
revision; it will ordinarily confine its interference to 
cases of exceptional chcumstances, or wheie there is 
error of law, nor will it interfere with the acquittal un- 
less the trial has been illegal or so radically and in- 
curably irregular as in fact to have occasioned a failure 
of justice. A retrial should only be ordered in cases of 
acquittal in which the Court has been radically and in- 
curably defective. {Kinkhede . A.J.C.) SheRKHAN z. 
ANWARKHaN. 23 N.L.R. 40 = 102 I. C. 219= 

28 Cr.L.J. 523 = A.I.R. 1927 Nag. 370. 

The High Court no doubt has jurisdiction under 

S. 439 to entertain an application in revision of an 
order of acquittal when the Crown has preferred no 
appeal. But the Court would not move in such a case 
unless there was glaring defect either in the procedure 
or in the view of the evidence taken by the Court 
below. {Wazir Hasan and Pullan, JJ.) KaMIKHA 
Pershad V. Emperor. 4 O.W.N. 729= 


OR. P. CODE (1898), S. 439— Acquittal— lEnterf err 
ence. 

1041.0.228 = 28 Or. L.J. 788= 
A,I.R. 1927 Oudh 345. 

The High Court will not interfere in revision 

with orders of acquittal unless there are very special 
circumstances calling for interference. 10 P.R. 1900 and 
A.I.R. 1924 Lah. 451, ^q\\.{B roadway, J,) MEHR NUR 
MaHOMMaD V. NUR MaHOMMAD, 90 I. O. 668 = 
7 L. L. J. 367 = 26 P. L. R. 644= 
26 Or. L. J. 1596= A. I.R. 1925 Lah. 490. 

High Court will interfere where referring Court 

does not want to change acquittal into conviction but to 
point out erroneous view of law taken by lower Court — 
Accused acquitted under I. P. C., S. 147 by order under 
Cr. P. Code, S. 345 — High Court should interfere. 
{Campbell, J.) EmpeROR v. JarmaLI. 86 I. C. 62 = 
26 Or. L. J. 686 = 26 P. L. R. 35 = 
.1 A. I. R. 1925 Lah. 464. 

Powers of High Court. 

The High Court has powder to interfere w’ith orders of 
acquittal but it will interfere only W'here exercise of the 
jurisdiction is urgently demanded in the interests of pub- 
lic justice. An order of acquittal w'as allowed to stand, 
where the dispute was essentially one of civil nature, 
both accused and complainant claiming ownership of the 
property in respect of which the crime was alleged to 
have been committed. {Venkata Subba Rao, J.) Md, 
Mustafa Rowther v. Shanmuga Thevan. 

83 I. C. 349 = 26 Or. L. J. 1389 = 
A. I. R. 1926 Mad. 376. 

Acguitial can be revised, but only in exceptional 

cases — Grave error of procedure justifies revision but 
improper admission of evidence not essential to the re^ 
suit, does not. 

The final report in the diary of an investigating offi- 
cer not called as a witness for the prosecution might be 
used to suggest means of further elucidating a point 
which needs clearing up, but only for elucidating by 
legal evidence. But using the final report for the pur- 
pose of evidence is a legal error. Such error 
cannot, however, justify interference by the High 
Couit, for setting aside an acquittal. An error of pro- 
cedure of a grave character w^ould justify interference by 
the High Court but not a mere error of improper, admis- 
sion of evidence which W’as not essential to a result 
w^hich might have been come to independently of it. 
44 Cal. 876, Foil. {Macpherson, J.) GaNGa SinGH 
V. Rambhajan Singh. 82 I. o. 274= 

26 Cr. L. J. 1266= A, I. E. 1926 Pat. 165. 

Ordinarily the High Court will not interfere in 

revision against an order of acquittal. {Boys, J.) 
Harbans V. Emperor, 83 I. C. 668= 

22 A. L. J. 820=6 L. R. ACr, 143 = 
26 Or. L. J. 98= A. I R. 1924 AH. 778. 

When no prejudice is caused, High Court will 

be very reluctant to interfere with the acquittal of per- 
sons who have undergone a trial in a court of compe- 
tent jurisdiction or with the order of such a competent 
Court under S. 250. {Dalai, J.) DEBI PRaSAB v. 
EXvIPEROR. 6 L. R. A. Or. 93 = 

A. I. R. 1924 All. 674. 

Where first Class Magistrate convicted under 

S. 326, Indian Penal Code, and on appeal, the Sessions 
Judge altered the conviction to one of voluntarily caus- 
ing simple hurt to the complainant and reduced the sent- 
ence to six months’ rigorous imprisonment. 

Held, it must be taken that the accused were acquit- 
ted under S. 326 and that under the powers given to the 
Court under S. 439 a finding of acquittal cannot be con- 
verted to one of conviction. {Macleod, C. J. angl Shah- 

/.) Kino Emperor Shivaputraya Durdun, 



775 


CRIMINAL DIGEST, 192*1 — 1930. 


776 


C®.P.OOBE (1898),S. 439— Acquittal— Interfer- I 
ence. I 

DAYA. 48 Bom. 610 = 26 Bom> L. B. 438 = 

26 Or. L, J. 830= 86 I. 0. 478 = 

A. I. E. 1924 Bom. 456. 

*Order of acquittal qn compromise in a non-cont- 

poundable offence — Revision lies. 

As a rule an interference is not made in revision with 
an order of acquittal on the application of a_ private 
party except where such interference is imperatively de- 
manded in the interests of public justice or where the 
procedure adopted is so irregular or illegal as to vitiate 
the whole trial. Where there was a patent error or ir- 
regularity in the order passed by the trying Magistrate 
in that the offence of which the accused was charged and 
acquitted on a compromise being filed, was not com- 
poundable. 

Helds that the Magistrate could not have passed an 
order of acquittal without considering the case on the 
merits and the High Court would interfere in revision. 
(HanliatyalahJ.C.) DR. ZaHIR UDDIN v. NaSIR 
UDDIN. 71 I. 0. 602=24 Or. L. J. 186 = 

A. I. R. 1924 Oudh 171. 

-Where no appeal is made, Court ordinarily does 

not set aside acquittal. (^Pratt, /,) EmpeROR v. 
NGA AUNG Gy AW. 76 1. 0. 830 = 1 Rang. 604= 

2 Bur. L. J. 224 = 25 Or. L. J. 270 = 
A. I. R. 1924 Rang. 98. 

--^Cheating — High Court will not interfere with 

order of acquittal. 

A sold a land to B without disclosing a prior incum- 
brance. The sale deed contained a clause that the pro- 
perty was unencumbered. Subsequently the incumbran- 
fcer sued on his mortgage and got a decree under which 
B had to pay the mortgage money with interest to save 
the property from sale. B filed a complaint against A 
under Penal Code, S. 417 but A was acquitted. 

Helds that the question is not of any public interest 
and the parties had a remedy in Civil Courts and there- 
fore no interference with the order of acquittal is 
necessary. {Lumsden, J.') GaNGa SinGH v. RaM- 
ZaN. 84 I. O. 641 = 6 L. L. J, 60 = 

26 Or. L. J. 337= A. I. R. 1923 Lah. 601. 
--S 439— Acquittal— Private party. 

- A finding of acquittal cannot be changed into one 

of conviction except through ujedium of an appeal by 
the local Government. A revision by the complainant 
for the purpose does not lie. A.I.R. 1928 P. C. 254 ; 
A.I.R. 1922 All. 487 and A.I.R. 1924 Bom. 456, Foil. 
(Kinkhedes AJ.C?) CHHATI'AR SiNGH v. RaMDA- 
Yal. 116 I. 0. 79 = 12 A. I Or. R. 353 = 

30 Or. L. J. 562 (Nag.). 

- — "Although High Court has jurisdiction under 

S. 439 to set aside the order of acquittal, it has be- 
come a settled practice that it will not ordinarily inter- 
fere, in revision at the instance of a private prosecutor. 
27 All. 359 ; A.I.R, 1922 All. 487 ; A. 1. R. 1921 All. , 
'76, Rel. on. {^Kmkhedes A.J.C.) Sher KHAN v. 
ANWAR khan. 23 N. L. E. 40 = 102 I. 0. 219 = 
28 Or. L. J. 623= A. I. R. 1927 Nag. 170. 
— -■Applications by private parties to revise orders 
of acquittal ought to be discouraged unless interference 
is urgently demanded in the interest of public justice. 
Where the purpose of a revision application is simply 
to serve personal ends and not to secure administration 
of justice, it should not be entertained. 42 Cal. 612 ; 
39 Mad. 505 ; 5 N.L.R. 4 and 19 A. L. J. 382, Rel. on. 
(Wadegaonkars A,7.C.) DaMODaR p. JUJHAR SiNGH. 

26 Or. I*. J. 1348=23 N. L. R. 99 = 
89 1. 0. 388= A. I. R. 1926 Nag. 115. 
—Although the High Court has power to revise 
orders of acquittal, it is only in rare and most excep- 


0B.P. CODE (1898), S. 439— Acquittal— Settsng 
aside. 

tional cases that acquittals are set aside in revision on 
the application of private persons. Where the Magis- 
trate took one view of the oral evidence and the Ses- 
sions Judge took the opposite view, and there was no 
legal point or question of jurisdiction involved, 

Helds that there was no ground for interference. 
{Bagideys /.) KHEM CHAND zj. LaLU. 

85 1. 0. 255 = 3 Bur. L. J. 323 = 26 Or L. J. 611 = 
A. I. R. 1925 Rang. 193. 
Per MacleodsC. J. — If in a case tried by a Sessions 
Judge sitting with assessors, the Government do not exer- 
cise their right of asking the High Court to admit an 
appeal from the order of acquittal, the High Court 
would not be justified in interfering in revision at the 
instance of the complainant. 9 Bom. L.R. l56, Dist. 

Per Crumps J. — It would be only in the most excep- 
tional cases that the High Court would be justified in 
interfering under S. 439 when there is no appeal by the 
Local Government under S. 417. (^Macleod, C.J. and 
Crumps /.) JOITA BECHER v. PARSHOTTAM SaN* 
Kalchand. 73 I. 0. 974 = 

25 Bom. L. R. 488 = 24 Or. L. J. 734= 
A. I. R. 1923 Bom. 465. 
— S. 439— Acquittal— Setting aside. 

Modes of. 

An improper order of acquittal can be set aside by 
the High Court either on a regular appeal by the Local 
Government when ordinarily moved by the District 
Magistrate or in revision ordinarily on a reference by 
the Sessions Judge. Where the first alternative is not 
available, there can be no legal bar to the adoption of 
the second alternative. But the power is to be exerci- 
sed in exceptional cases only where there has been 
either denial of the right of a fair trial or a flagrant 
failure of justice. A.I.R. 1924 I.«ah. 45l ; 24 All. 346 ; 
25 All. 128 ; A. I. R. 1922 Mad. 502 (F. B.) ; and 42 
Cal. 612, Ref. ; A.I.R. 1928 Lah. 844, Rel. on. (r^/^ 
Chands /.) NaTHU MaL v. ABDUL HAQ. 

123 I.O. 841=31 Or. L. J. 684= 
1930 Or. C. 167 = 12 L. L. J. 5 = 
A. I. B. 1930 Lah. 169. 

■ ~~ «J nterference with acquittals where injtestice is 
caused. 

High Court has jurisdiction to interfere with acquit- 
tals in revision, though this is not encouraged where 
serious injustice has been caused by an error of law. 
Where the accused were acquitted on account of wrong 
appreciation of a point of law with the result that an 
assault on an officer of Court, while on duty, had been 
allowed to go unpunished, the acquittal was set aside. 
(Addisons J.) EMPEROR u. DaTA RaM. 

10 A. I, Cr.JR^,22H^109 I. C. 362= 

‘ 29 Or. L. J. J38= A. I. R. 19^ Lah. 844. 

^Court of Sessions entertaining appeal without 

jurisdiction — High Court would interfere. 

- Where an accused having pleaded guilty was convic- 
ted on the charge under S. 19 (c) of the Arms Act, by 
the 1st Class Magistrate and the Sessions Court acquit- 
ted him, 

Helds that as, under S. 412, Cr. P. Code, no appeal 
lay from the conviction, and the order of acquittal 
made by the Court of Session was made without juris- 
diction and must be set aside, (Mya Bus /.) EM- 
PEROR V. Nga Lu Gale. 6 Rang 710= 

106 1.G. 707 = 29 Or.L.O*. 116= A.I.R. 1928 Rang 49. 

Acquittal should be set aside in exceptional 

cases. (Sulaimans Jf) PANCHANAN BaNERJI v. 
Upendra Nath. 49 All. 264=26 A. L. J. 100= 
8 L. B. A. Or: 6=27 Or. L. J. 1407= 
7 A. I. Or. B. 35 = 98 I. 0. 719 = 
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OR. P. CODE (1898), S. 439—Acq.uittal-rSBttiiig 
aside. 

A. I. R. 1927 All. 193. 

— ■ Acquittal unde7' S. 247, Cr, Code, 

High Court ill not ordinarily interfere in revision 
in the case of an acquittal, since the Local Government 
can appeal, but this rule does not properly apply to an 
acquittal ui>der S. 247, Cr. P. Code, and in any case 
the rule will not pi event interference by this Court 
when the acquittal is the result of an improper clutch- 
ing at jurisdiction. (^Ashworth^ A.J.C.) RAM NIDH 
V. RAM SaRaN. 26 O. 0. 282=81 1. 0. 314 = 

25 Cr L. J. 794 = A. I. R. 1924 Oudh 64. 
— S. 439 -AccLUittal— Miscellaneous. 

Where from the facts proved it was difficult to 

say what w*as the offence committed by the accused. 
Held, that the alteration of one section into another 
by the Sessions Judge could not be said to be a case of 
acquittal under the original section, within the meaning 
of cl. 4. {^Krtshnan, /.) DORAISWaMY AIYAR, In 
re, 86 I 0. 339 = 26 Cr. L. J 755 = 

48 Mad. 774=21 M.L.W. 174 = 1926 M.W.N. 118 = 
A. I. R. 1925 Mad. 480 = 48 M. L. J. 190. 

Circumstances of assault not truly disclosed by 

complainant — Acquittal proper. {Adamt and Bucknill 
//.) anant Singh v, Hari Charan. 

85 LC. 356=2 Pat. L.R. Cr, 250 = 26 Cr. L.J. 516 = 
A. I. R. 1925 Pat. 321. 

— S. 439— Appealable cases. 

Complaint under S. 476 — Since an appeal to 

superior Court lies, there is no revision to High Court, 
{Wort, J,) ABDUL KaRIM v, EMPEROR. 

10 P. L. T. 161 = 117 I. C. 309 = 30 Cr. L. J. 765 = 
1929 Cr. C. 369= A. I. R. 1929 Pat. 640. 
— Complainant ordered to pay compensation ex- 

ceeding Rs. 50 under S. 250, has right of appeal and so 
no revision lies. {Barlee, J,' C . and Aston, A./,C,') 
Shafi Mahomed z/. Kamruddin. 1929 Cr 0.462 = 
118 I. 0. 215 = 30 Cr. L. J. 905 = 
A. I. R. 1929 Sind 176. 

.A. person aggrieved by an adverse order of a 

Magistrate failed to appeal against it, though an appeal 
lay. No revision will be allowed. {Curgefiven, /.) 
Subramania Ayyar V. Emperor. 

1928 M. W. 3Sr. 777 = 28 M. L. W. 785 = 
30 Or. L. J. 133 = 12 A. I. Cr. R. 62 = 

1 M. Cr. 0. 282= 113 I. C. 325 = 
A. I. R. 1928 Mad. 1174= 55 M. L, J. 676. 

-Order of lower appellate Couit, directing com- 
plaint under S. 476 on appeal from trial Court’s refusal 
to make a complaint, is not appealable — It may be 
revised, A.I.R. 1926 Pat. 25, Diss. from; A.I.R. 1924 
Bom. 347 and A.I.R. 1925 Lah. 322, Foil. {Matmg Ba, 
/,) Ma On KHIN V, N. K. M. FIRM. 105 I.O. 467= 

5 Rang. 523 = 28 Cr L. J. 937= 
A. I. R. 1927 Rang. 313. 

Interterence in revision with appellate orders 

refusing to withdraw complaint under S. 476- B is ordi- 
narily not desirable; A. I. R. 1926 Lah, 305, Foil. 
{Campbell, /.) KALOO MAL v, EMPEROR. 

96 1. 0. 867 = 27 Cr. L. J 1011 (Lab.). ; 
, , “Appeal cannot be treated as revision. 

Under the Cr. P. Code no applications for revision lie 
in cases in which an appeal lies and therefore it is im- 
possible for an appeal filed beyond limitation to be 
treated as an application for revision as far as criminal 
procedure goes, {Kennedy, /. C. and Tyabji, A,J,C,) 
Gerimal z/. Shewaram. 20 S. L. R. 90= 

27 Or. L. J. 780 = 96 1. C. 316= 
A. I. R. 1926 Sind 215. 

'Revision is excluded by competency of appeal — 

High Court cannot interfere suo motu, {Kincaid, J, C. 


CR. P. CODE (1898), S. 439 — Competency of, Revir 
Sion. 

and K e^inedy, A. J, C.) NURAN v, EMPEROR. 

82 I. 0. 754=18 S. L. R. 262=25 Cr. L. J. 1362 = 
A. I. R. 1926 Sind 206. 

Order of acquittal — Distiict Magistiate should 

first move local Government to prefer appeal. 18 P. W. 

R. I9l5, Dist. {Lum^den, /,) GanGa SiNGH v, 

Ramzan. 84 I. C. 641 = 6 L. L. J. 50= 

26 Cr. L. J. 337= A. I. R. 1923 Lab. 601. 
— S. 439— Competency of Revision. 

-■ ■ Revision against order under Ss, 476, ^ItyA 
and 476- by civil Court does 7tot lie. 

Revision application against order passed under 
Ss. 476, 476-A and 476-B, Cr. P. C. by civil Court 
does not lie under S. 439 of the Code, as it is not a 
matter connected with any pioceedings before any in- 
ferior criminal Court within the meaning of S. 435 of 
the same Code. In such matters the High Court can 
only interfere under S. H5, C. P. Code, or S. 107, 
Government of India Act, and the order can therefore 
only be challenged for wrong, illegal or irregular exer- 
cise of jurisdiction. 40 Cal. 477, Rel. on, {Suhrawardy 
\ and Costello, JJ,) PURNA CHARDRA DUITA v. 
Sheikh Dhalu. 34 0. W. N. 914 = 

52 0. L. J. 87=1930 Cr. 0. 1129 = 
A. I. R. 1930 Cal. 721. 

Every illegality does not call for interference by 

appellate or revisional court. {Wild, J. C. and Pup- 
cha7id, A./.C.) RaJaBALI HUSSaNALI v. EmpEROR. 

A. I. R. 1930 Sind 315= 1930 Cr. 0. 1147. 

Order of Magistrate under Patlways Act, 3'.113 

(4). 

Order of a Magistrate under S. 113 (4), Railways Act 
is merely an administrative or a ministerial order and 
the proceedings before him are not criminal proceeding 
in a criminal Court within the scope of the Criminal 
Procedure Code and is not subject to revision under 

S. 439. A. I. R. 1926 Sind 57 ; A. I. R. 1927 Sind 

23, Foil. {Percival, J, C, and ffavehwala. A, J, C,) 
Secretary of State v, Gobindram Jaichand- 
RAI. 24 S. L. R. 389 = 126 I. 0. 58= 

31 Or. L. J. 962=1930 Cr. C. 646 = 
A. I. R. 1930 Sind 162. 

Party, who was in contempt of Court, was not 

heal'd in revision. {Suhrawardy and Pant07i, jjf) 
Khairat Ali V, Wahed All A.I.R. 1928 Cal. 241. 

The power of interference in revision is to be 

used only for the purpose of correcting injustice and 
not mere illegality. {Halifax, A./,C,) NaraSTNGHDAS 
Marwari V, Emperor. 9 A. I, Or. R. 282= 

29 Cr. L. J. 86 = 106 I.C. 678=A.I.R.1928 Nag. 113. 
■■■■■ Second revision. 

Fresh application for revision on the same grounds 
is not maintainable. A. I. R. 1922 All. 502, Dist. 
( Ashworth, J,) SRIPAT NARAIN SiNGH z/. GaHBAR 
RaL 26 A. L. J. 1010= 8 A. I. Cr. R. 337= 

8 L.R. A. Or. 136=A.I.R. 1927 All. 724. 

Order under S. 476 by Civil Court — No revision 

lies. A.I.R. 1926 All. 229, Foil. {Daniels, J,) KlNG- 
EmPEROR V, Ram Narain. 7 L.R. A. Cr. 130 = 
27 Or. L.J. 1021 = 96 I. 0. 877 = 
A.I.R. 1926 AIL 677. 

Execution of order directing maintenance to be 

charged on joint estate which was not appealed against 
cannot be revised. {Fawcett and Madgavkar, //.) 
SHIVLINGAPPA Z/. Gurlingava. 49 Bom. 906 = 
27 Bom. L.R. 1363 = 27 Or. L. J. 662= 94 1.0. 604= 
A. L R. 1926 Bom. 103. 

"Sessions Judge summarily dismissing revision 

application — Revision does not lie. , (Pullan, A, /. Cf) 
Sukhpat Lal Emperor. 26 Or. L, J. 1462= 
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OR. P. CODE (1898), S. 439 — Competency of Eevi- j OB. P. CODE (1898), S. 439 — Conviction — To show 
Sion. I cause against. 

89 I.C. 972= AXB. 1926 Oudh 63. Where the Sessions Judge altered the conviction from 

Limitation^ Ss. 205/109 to one under S. 419, I. P. C., 

The only limitation to the exercise of the right to Held^ that Cl. (4) of S. 439 does not prevent the 
apply for revision is that, under sub-S. (4) to S. 435 High Court from re-altering the conviction from one 
applications for revision cannot be made both to the under S. 419 to one under Ss. 205/109, Penal Code. 
Sessions Judge and to the District Magistrate. Also a {Ross and Kiilwant Sahay^ J/.) GanaPAT Lal v, 
petitioner wonld in practice be required to state all his KING- EMPEROR, 102 I. 0. 337 = 

grounds for revision in a single petition. With these 28 Or L. J 529 = 8 A. I Or. B. 117 = 

exceptions there is nothing in the Code to make the A. I. R. 1927 Pat. 199. 

disposal of one crimir^al revision case a bar to the dis- — S. 439 — Conviction — Meaning of. 
posal of another arising out of the same original trial. - Conviction may mean the verdict of the jury or 

It is only when there has been an actual adjudication the sentence of the Court. What the term as used in 
upon a particular point, such as the jurisdiction of the S. 439 (6) means in a particular case, depends on the 
lower Court to try the accused or the adequacy of the particular facts of the case. {Buckland^ Mukerji 
sentence, that the High Court will not review its own and Graham^ //.) SUPERINTENDENT AND ReMEM- 


decision. Hence, where an accused’s revision petition 
from his conviction has been dismissed, the complainant 
can apply for enhancing sentence. 

Per Wallace, /. — No Court can reasonably accept the 
principle that once it has passed any sort of order in 
criminal revision, it is precluded from entertaining any 
further revision petition or reference in the same case, 
or even from proceeding stw motu. When a Court has 
refused to allow as adequate certain reasons put forward 
by a party for interference in revision, it cannot be said 
to have thereby endorsed the correctness, legality and 
propriety of the finding, sentence or order under revision 
beyond all furthei possibility of question. The Court 
would no doubt refuse to listen to a fresh revision peti- 
tion put in by a party who had already put in a levision 
petition and obtained orders thereon, on the salutary 
principle that a party must put forward all his grounds 
of attack at once. (Spe^icer and Wallace, //.) ANlF 
Sahib, In re, ' 85 1, 0. 727 = 26 Or. L. J. 583= 
A. I. B. 1925 Mad. 993. 
— Ho revision as regards question of a place being 
a public place. 

The High Court will not interfere in revision except 
in very rare cases of an extreme nature. When the 
question involved is as to whether a place is or is not a 
public place, such question is a question of fact for 
decision on evidence in each particular case. {Kinkhede, 
A J, C,) Sabtmiya V. Emperor. 81 1. 0. 897= 

25 Or. L. J. 1073 = A. I. R. 1926 Nag, 123. 

No revision lies from an order under S. 476, Cr. 

P. Code. 4 L. B. R. 339 and 40 C. 477, (F. B.). Foil. 
{Duckioorth, J,) ValAB DAS v, MAUNG BA THaN. 

86 1.O. 362=1 Rang. 372=2 Bur. L. J. 154= 

26 Or. L. J. 623= A, I. R. 1924 Bang. 54. 
— S. 439— Oompounding of offences. 

—High Court has got power under S. 439 to grant 

the permission necessary for compounding offences under 
S. 345 (2). {Subhedar, A, J, C.) EmperOR v. 
BhaiyalaL. 118 I. 0. 681 = 30 Or. L. J. 960= 
1929 Or. 0. 454= A, I. R. 1929 Nag. 278. 

Magistrate wrongly refusing to compound under 

S. 345 12 ) — High Court can interfere and allow compo- 
sition. {Ross, J,) SinGESHWAR PRASAD v. ALI 
Hasan. 124 1. 0. 95=11 P. L. T. 492= 

31 Or. L. J. 607=1929 Or. 0. 272 = 
A. I. R. 1929 Pat. 512, 
— S. 439— Oonviction— Alteration. 

Conviction under S. 326, Penal Code, though 

charge framed under S. 302— Conviction cannot be 
altered in revision to one for murder — But punishment 
may be enhanced. A. I. R. 1928 P. C. 254. Rel, on. 
{Fforde and Skemp, //.) EMPEROR v, GaJJU. 

115 I. O 864=30 Or. Ii. J. 562=1929 Or. 0. 182= 
12 A. L Or. R. 410— A. I. B. 1929 Lah. 615. 
'High Court in revision can re-alier it. 


brancer of Legal Affairs, Bengal v. Jnanen- 
DRA Nath Ghose. 119 I. 0. 301=56 Oal. 1145= 
49 O. L. J. 432=33 0. W. N. 599 = 
30 Or. L. J. 1038 = 1929 Or. 0. 395= 
A. I. R. 1929 Oal. 747. 
— S. 439— Conviction— Revision. 

Two members of the Bar Association were con- 
victed under S. 117. Penal Code, read with S. 9, Salt 
Act (1882), by First Class Magistrate. The Bar 
Association authorized the President to file revision ap- 
plication to the High Court invoking its powers under 
S. 439 on the ground that the conviction 'was illegal. 

Held, that the proceedings by way of revision before 
the High Court were not intended by party who could 
have appealed but had not appealed and therefore Cl. 5 
was inapplicable. {JVaztr Hasan, C, J, and Pullan, 
/.) mohanlal Saksena V, Emperor. 

1930 Or.C. 1161= A. I. R. 1930 Oudh 497. 
— S. 439— Conviction— Rights of accused. 

Accused person can show cause against convic- 
tion also. {Ag/ia Haidar, /.) KaLa v. EmPEROR. 

116 I. 0. 883 = 30 P. L. R. 437 = 30 Cr. L. J. 699= 
1929 Or. 0. 150 = 13 A. I. Or. R. 97 = 
A. I. R. 1929 Lah. 584. 

Appeal against conviction dismissed — When 

showing cause against enhancement of sentence, accused 
cannot show cause against conviction on same grounds. 
A. I. R. 1927 Sind 39 and A. I. R. 1926 Bom. 555, 
Foil. {Aston and DeSouza A, J, Csf) EMPEROR v, 
ShidOO. 22 S. L. B. 453=111 1. 0. 856 = 

29 Or. L. J. 936 = A. I. R. 1929 Sind 26. 

An accused to whom an opportunity has been 

given of showing cause why his sentence should not be 
enhanced is entitled, on appearing, to show that the 
trial was contrary to law and thus illegal, though the 
question was not raised at the trial, {Fawcett and 
Coyajee, //.) EMPEROR v MaHANT K. MeHTA. 

49 Bom. 892=27 Bom.L.R. 1343=27 Or.L.J. 305= 
92 I. O. 689 = A. I. R. 1926 Bom. 110. 
— S, 439— Conviction— Setting. aside. 

Cattle Trespass Act (I of 1871) — Conviction 

not justified under law and fine arbitrary — Conviction 
can be set aside. {Pullan, /,) EMPEROR v, MadhO. 

7 O. W. N. 461 = 1930 Or. 0. 570 = 126 I. 0. 497 = 
31 Or. Ii. J. 1015= A. I. R. 1930 Oudh 260. 
^Joint conviction of accused — Some only appeal- 
ing — Conviction of all can be set aside. {Mac Pierson, 

I /.) TuLSi Mahton V, Emperor. 29 Or L. J. 259 = 

! 107 I. 0. 529 = 9 A. I. Or. R. 543 = 

A. I. R. 1928 Pat. 249. 

— S. 439 — Conviction — To show cause £|,gainst. 
•“—Flea of guilty^ConvicUon — Accused cannot 
show came against conviction. 

In a case where a person was convicted on a plea of 
guilty and where punishment was sought to be eh- 
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OR. P. CODE (1898), S. 439—Conviction-~To show 
cause against. 

hanced, 

Beld^ (per Mukerji^ /.) — The plea of “ guilty ” is a 
plea to the charge and does not necessarily amount to a 
confession of all the facts alleged. The Court is not 
bound to, but it may convict the accused on his plea : 
vide^ S. 271 (2), Cr, P. Code. The plea operates as a 
bar in certain cases, to the preferring of an appeal ex- 
cept as to the extent and legality of the sentence : vide 
S. 412, Cr. P. Code. A plea of guilty will perhaps also 
stand in the accused’s way in the matter of a revision 
which he may seek for. But when called upon to show 
cause why his sentence should not be enhanced, the ac- 
'Cused has the right to show cause against his conviction. 
S. 439 (6), Cr. P. Code, does not make any exception 
as regards the case of a person who has been convicted 
on his own plea. Uncross-examined testimony of the 
prosecution witnesses given in the Court of the Com- 
mitting Magistrate can hardly be taken to suffice for 
the purpose of enhancing punishment. 

Per Graham^ f . — The only circumstance in which it 
would be open to an accused to go behind the plea and 
re-open the matter of his conviction would be where he 
could show that there was some mistake in recording 
the plea, and that he did not in fact plead “guilty”. In 
view of S. 412 it cannot be held that an accused who 
has pleaded guilty is entitled under sub-S. (6), S. 439 
to “ show Cause against his conviction.” Those words 
are applicable only where the accused has been convict- 
ed on the evidence, and in that case and that case only 
he is entitled to show that the conviction is wrong 
either upon the facts or through some error of law. 

Per Buckland^ J . — The accused cannot go behind 
his plea of “guilty” as a confession of the facts charged, I 
nor is he entitled to withdraw his plea. (^Buckland^ /. I 
•on difference between Mukerjt and Graham^ //.) j 
SuPT. AND Remembrancer of Legal Affairs 
27. Janendra Nath. 49 0. L. J. 432= 1 

33 O.W.N. 599=56 Cal. 1145 = 30 Or. L. J. 1038= 
119 I. 0. 301 = 1929 Or. 0. 395= 
A. I. R. 1929 Cal. 747. 

Revision 'petitioft against conviction — Dismissal 

by High Court Judge — Accused debarred froin sJmving 
cause against conviction. 

Where a petition for revision against his conviction 
By a convict has been rejected by a Judge of the High 
Court and a notice has subsequently been issued to the 
convict to show cause why his sentence should not be 
■enhanced, the convict is barred from showing cause 
against his conviction as provided by S. 439 (G). That 
the previous order dismissing the revision was passed 
without issuing notice to opposite party makes no dif- 
ference. A. I. R. 1928 Lah. 462 ; A. I. R. 1925 Mad. 
993 ; A. I. R. 1926 Bom. 555 and A. I. R. 1927 Lah. 
217, Foil. {^Addison and Coldstream.^ EmPEROR 

V, DHANNA LaL. 117 I. 0, 669 = 

30 P. L. R. 409 = 1929 Or. 0. 429 = 10 Lah. 241 = 
30 Or. L. J. 815= A. I. R. 1929 Lah. 797. 

- — Appeal by accused against his conviction dis- 

missed by one Bench — Application for enhancement 
pending before another Bench — Accused has no right 
to show cause against his conviction. A.I.R. 1925 Bom. 
268, Expl. (^Fawcett and Madgavkar., //.) EmperOR 
V. jOR.^BHAl. 60 Bom. 783=28 Bom. L. R. 1051 = 
27 Or. L. J. 1173=97 I. 0. 805= 
A. I. R. 1926 Bom. 656. 
—Failure in previous revision against conviction 
will debar accused from showing cause against convic- 
tion, {Spencer and Wallace, //.) ANfF SaHIB, 
Jn re. 85 I. O. 727=26 Cr. L. J. 683= 

A. I. R. 1925 Mad. 993. 


CR, P. CODE (1898), S. 439 — Enhancement of 
sentence— Jurisdiction. 

— S. 439 — Conviction under wrong section. 

-‘Legality of . 

Where the By. Magistrate overlooked the fact that 
Act 1 of 1904 had been replaced by the Poisons Act of 
1919 and recorded a conviction under the Act of 1904, 
Held, that the erroi was not vital and did not vitiate 
the conviction recorded by the Deputy Magistrate. 
{Dalai, A. J. C.) KING-EmpeROR v. SaRJU Pra- 
SAD. lOO. L. j. 208 = 77 I.O. 192= 

25 Or. L. J. 336 = A. I. R. 1924 Oudh 32. 
— S. 439~-Conviction— Miscellaneous. 

Where there has been a conviction and a sub- 
stantial punishment, the High Court does not usually 
interfere in revision. {Heald, J.) BiSHAN SlNGH v. 
ISMAIL. 6 Bur. L. J. 81 = 103 I. C. 837= 

8 A. I. Cr. R. 441 = 28 Or. L. J 757 = 

A. I. R. 1927 Bang. 240. 
— S. 439~Def ective judgment. 

——A judgment in a criminal appeal, which is vitia- 
ted by a confusion of ideas, by a wrong view of facts 
and by a too cursory dismissal of the defence evidence, 
cannot be upheld in revision. {Wallace, J.') NaGI 
Reddy z/. Emperor. 120 I. 0. 69 = 

30 Or. L. J. 1160 = 3 M. Cr. C. 18 = 
1930 Or. C. 495= A. I. R. 1930 Mad. 443. 
— S. 439— Discharge. 

Before an order of discharge or acquittal can be 

set aside, it must be proved that it is clearly wrong. 
{Fforde, /.) BiSHAN SiNGH v. ABDUL GhaFUR. 

9 A. I. Or. R. 428 = 29 Or. L. J. 896= 
111 I. 0. 675 = A. L R. 1928 Lah. 178. 

High Court will not interfere witk order of 

release unless on strong grounds. 

Where the trying Magistrate, before reali.sing an ac- 
cused under S. 562 on probation of good conduct, con- 
sidered all relevant circumstances and the Public Pro- 
secutor also said that an order under S. 562 would meet 
the ends of justice. 

Held, that the terms of S. 562 (1) are wide and the 
Court of revision will refuse to set aside an order 
passed under that section by a Magistrate in the exer- 
cise of his discretionary jurisdiction, unless a strong 
case for interference is made out. 11 Cr. L. J. 389 ; 

■ A. I. R. 1925 Oudh 673, Rel. on. {Shadi Lai, C. /,) 

‘ Emperor v. Kesho Ram. 100 1. 0. 127= 

28 Cr. L.J. 265 = 7 A.L Cr. R. 427= 
A. I. R. 1927 Lah. 353. 

W hen an order of discharge was challenged on 

the ground that S. 539 B was not complied with, but 
was in reality obeyed, the High Court declined to inter- 
fere. A. I. R. 1924 Cal. 1035, Dist. {Fndeaux, A. J, 
C.) Emperor v. Jodhraj. 99 1. 0. 852= 

28 Or. L, J. 180= A. I. R. 1927 Nag. 397. 
Case against accused doubtful — Accused dischar- 
ged — Order of discharge is not foolish and perverse. 
{Abdul Raoof, /,) KHAN ZaMAN KHAN v. EMPEROR. 

89 I, 0, 397=26 Cr, L. J. 1357 = 
A. I. R. 1926 Lah. 81. 
— S, 439— Enhancement of sentence— Jurisdiction. 

Acquittal under S. 302, J. P. C. attd conviction 

under S. 323, /. F. C.-~ High Court can convict under 
S. 325, /. F. C. 

Under S. 439 of the Cr. P. Code the High Court is 
precluded from converting the finding of acquittal under 
S. 302 into one of conviction under S. 302, 1. P. C,, if 
there is no Government appeal. A. I. R. 1922 All. 487 ■ 
and 19 A. L. J. 589, Foil. But the High Court is not 
precluded from convicting the accused under S. 32S 
where they have been acquitted under S. 302 and con- 
victed under S. 323, 1. P. {Walsh mid Dalai, JJly 
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€R.P. CODE <1898), S. 439— Enliaiicemeiit of 
sentence— Jurisdiction. 

BULLI V. MaNGLI. 94 I. 0. 132 = 24 A. L.J. 414= 

27 Or. L. J. 664=7 L. R. A. Or. 163 = 

7 L. K. A. Or. 100= A. I. E. 1926 All. 332. 

^Appeal by convict and revision by High Court — 

Qonviction for murder in place of conviction for lesser 
offence is justified. {MayOungand Duckworth^ //.) 
OU SHWE ahas KaLAN v, EMPEROR. 

76 1. 0. 711=1 Rang. 436 = 25 Or. L. J. 247 = 

A. I. R. 1924 Rang. 93. 

— S. 439— Enhancement of sentence— Meaning of. 

^Enhancement of punishment means that the sen- 
tence originally passed is to be vacated and a new and a 
proper sentence is to be passed. It cannot be that a 
second sentence in addition to the original one is to be 
passed, because for one offence the law can punish the 
accused but once. (JBuckland^ J. on difference 
between Mukerjt and Graham^ J J,) SUPERINTENDENT 

AND Remembrancer of Legal Affairs v. Jna- 
NENDRA NATH, 49 0. L. J. 432 = 33 0. W. N. 699 = 

56 Oal. 1145 = 30 Or. L.J. 1038 = 119 I. 0. 301= 
1929 Or. 0. 395= A. I. R. 1929 Cal. 747. 

■ -Where in a case there were three counts and the 

Court set aside the conviction in respect of two and 
declined to interfere with the sentence in respect of the 
third, 

Hdd^ that this did not amount to an enhancement of 
the sentence. 30 Mad. 48, Dist. {Devadoss^ y.) Kai- 
LAPPA Goundan V. Emperor. ill I. 0.^399= 

1 M. Or. C. 144=29 Or. L. J. 847= 

11 A. I. Or. R. 76= A. I. R. 1928 Mad. 651. 
— S. 439— Enhancement of sentence— Principles 
' of. I 

— - •High Court may enhance sentience even contrary 
to the opinion of the District authorities. 

Ordinarily the High Court should be loath to take 
action in the matter of enhancement of punishment 
when the District authorities consider the sentence as 
sufficient ; but there are occasions when the High Court 
has every right to enforce its own opinion which may 
be a contrary opinion to that of the District authorities. 
{^Stuart and Ryves, JJ.) WaZIR z'. SaRJU BHAR. 

30 Or.L J. 222=A.I.R. 1928 All. 417. 

The High Court will not ordinarily enhance the 

sentence merely on the ground that if it were seised of 
the trial of the accused, it would have awarded a longer 
sentence of imprisonment than that awarded by the 
Magistrate, but it will interfere only where the sentence 
awarded by the trial Court is grossly inadequate. 7 
P. R. 1889, Cr. ; 9 A. I. Cr. R. 504 ; and A. I. R. 1928 
Lah.926, Ref. {^Jai Lai, /.) EmPEROR v. DHANA 
Lal. 110 1.0. 796 = 11 A J. Or. R. 16 = 

^ 29 Or. L. J. 764= A. I. R. 1928 Lali. 951. 
Enhancement of sentence is a very serious procee- 
ding, and where there is a propo.sal to that effect it must 
be supported by the Government Pleader under instruc- 
tions which would enable him to put before the High 
Court cogent reasons why there should be an enhance- 
ment of the sentence. The matter should be submitted 
to the trying Court where the prosecuting authorities 
think that the sentence ought to be deterrent. They can- 
not merely trust exclusively to the powers of the High | 
Court of correcting sentences of the lower Courts where 
the sentences ought to be deterrent. 16 Bom, L. R. 202 
and 203, Foil. (JCinkhede, A. /, C.) SURAJMAL v, 
RaMNatH, 106 I. 0. 820=28 Or L. J. 996= 

9 A. I. Or. R. 204= A. I. R. 1928 Nag. 68. 

— -" Although a High Court has power under S. 439, 

Cr, P. Code to enhance the sentence awarded by the 
lower Court, yet it will not ordinarily exercise its excep- 
tional revisional powers in the direction of enhancing 


OB. P. CODE (1898), S. 439— Enhancement of 
sentence — Private complaint. 

sentences, unless the sentences are manifestly inadequate. 
The mere ground that the High Court would itself have 
passed a heavier sentence, or that it would have main- 
tained a heavier sentence is not enough to enhance the 
sentence. 7 P. R. 1889 Cr. Foil. {Simpson and Gokaran 
Nath Mtsra, A. J. Cs.) SitaRAM v. EMPEROR. 

891. C. 452=12 O. L. J. 421 = 2 O. W. N. 550 = 

26 Or. L.J. 1364 = A. I. R. 1925 Oudh 723. 

Sentence can7tot be enhanced except on very serious 

grounds. 

It is perfectly impossible for the High Court to do 
the duty of all the Sessions Courts subordinate to it and 
it is primarily the business of the Police and the prose- 
cuting agency to see that the Sessions Court trying the 
case in the original does its duty. It is very difficult for 
the Crown successfully to press for enhancement when 
their representative in the Sessions Court appears to 
have allowed the Sessions Court to pass the sentence, it 
did, without an> serious attempt to modify it. {Ken- 
nedy. J. C. and Raymond, A. J. C.) EMPEROR v. 
Kasim Walad Mohamed Saffer. 83i. 0. 881= 

17 S. Ii. R. 268 = 26 Cr. L. J. 177= 
A.I. B. 1925 Sind 188. 

Although the High Court has power to interfere 

in revision with an inadequate sentence it does not ordi- 
narily interfere merely because, it would itself have pass- 
ed a heavier sentence so long as the sentence passed 
involves substantial punishment. {Heald, /.) EM- 
PEROR V. Bejai. 3 Bur. L. J. 165 = 

A. I. R. 1924 Rang. 373. 
— S. 439— Enhancement of sentence — Private 
complaint. 

Where a person was convicted on a pxea of guilty 

and on a rule being issued for enhancement of sentence 
on the application of the complainant, the Crown did 
not appear to support it. 

Held, that in such a case the rule should ordinarily be 
discharged unless it is clear beyond doubt that it should 
be made absolute. {Due hi and, J., on difference be- 
tween Mukerji and Graham, //.) ALI AKBHAR v, 
Kasim All 1929 Or. 0. 439 = 50 O. L.J. 176 = 

33 0. W. N. 606=121 1. 0. 305= 
A. I. R. 1929 Oal. 785. 

It is a safe working rule for the High Court not 

to interfere, although it has power to interfere, on peti- 
tions for enhancement of sentences passed on accused 
persons, made on behalf of private complainants. {C. 
C. Ghose, /.) PRAMATHA NATH v. GaNGA ChaRAN. 
33 C. W. N. 395=118 I. O. 894=30 Cr. L. J. 979 = 
56 Oal. 964= A. I. R. 1929 Oal. 340. 

^The Court will naturally be loath to act on the 

motion of a private complainant but in extreme cases it 
has indubitably power to enhance sentence of an ac- 
cused where it is inadequate. {Boys and Kendall, JJ.) 
DEBi Singh v. ramcharan Singh. 113 1.C. 768= 
30 Or. 1m. j. 219= a. I. B. 1928 All. 419. 

It is the part of the Crown, not of individuals, 

to ask Courts to enhance sentences passed upon crimi- 
nal offenders. {IVazir Hasan and Pullan, JJ.y 
Jadtjnandan Brahman v. Emperor. 

2 Luck. 606 = 4 O. W. H. 699 = 104 I.C. 242= 
28 Or. L. J. 802= A. I. R. 1927 Oudh 321. 

—Private party cannot apply — He may move 

(Government for enhancement. 16 Bom. L.R, 202 and A. 
I.R. 1924 Bom. 320, Foil. {Duckworth, J.) NGA San 
Dike z. Nga Ye Dike. 5 Bur. L. J. l = 

27 Or. L. J. 818 = 96 1. 0. 694= 
A. I. B. 1926 Rang. 108. 

Right to apply. 

A private complainant -has no right to make aa 
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OR.P. CODE (1898), S. 439— Enliaiiceineiit of 
sentence-private complaint. 

aoplication for enhancement of sentence. In proper 
cases the Court itself may act of its own motion in the 
way of enhancing sentences and may properly make 
use of any information through w^hatever channel that 
information comes, to enable it to apply that revisional 
jurisdiction. {^Kennedy ^ J,C. and Rupchand Bilaram^ 
AJ.C.) LaKHI V. Raju. 19 S. L. R. 64 = 

A. I. R. 1926 Sind 264. 
— S. 439 — Bnhiancement of sentence — Reasons for. 

Accused beati7ig hts wife brutally with heavy 

dick aiid inflicting injuries — Wife dying — Proper 

punishment* 

Accused who had dispute with his wife, because she 
ran away to her father’s house, beat her with a stick 
after her return as a result of w’hich she died tw^o days 
later. He was convicted under S. 325 for causing griev- 
ous hurt to his wife and was sentenced to one year’s 
rigorous imprisonment. 

Held^ that under the circumstances the sentence of 
one year’s rigorous imprisonment w’as too short and 
should be enhanced to three years’ rigorous imprison- 
ment. It was a brutal thing for a man to beat a 
woman with a heavy stick and hurt her on vital parts 
of her body causing such injuries that she died in 
two days. {^Beaumont* C and Madgavkar* Jf) 
Emperor v. Koya partab. 32 Bom. L. R. 1286= 
1930 Or. 0. 1140 = A. I. R. 1930 Bom. 593. 

Penal Code, S. 323 — Husband hitting his wife 

without provocation — Wife dying — Husband convicted 
under S. 323 for three months — Punishment ought to 
be enhanced being grossly inadequate. {Tek Chanda 
j.) Khuda Baksh V. Feroze Din. 114 I.O. 442= 
30 Or.L.J. 300 = 1929 Or.O. 90 = 
A. I. R. 1929 Lah. 531. 

Nature of offence. 

Accused attempted to murder his relation by giving 
him Dhatura poison, who narrowly escaped from death. 

Held,, that the sentence of five years’ rigorous impri- 
sonment should be enhanced. (Rasa and Pull an,, J/.) 
Emperor v. Ghura. 6 O.W.N. 43=115 I. 0. 846 = 
30 Or. Ii. J. 644= 12 A. I. Or. R. 369 = 
A. I. R. 1929 Oudh 150. 

• Abetting personation at election — Abettor an 

MH.C. — If a justification for enhancing the sentence. 

Iqbal Ahmad, J, — The fact that the accused is an 
elected representative of the people of his distna in the 
local Council is a matter that should not be taken into 
consideration as a justification for enhancing the 
sentence. 

Walsh, J, — The fact that the accused was an M.L.C. 
when he committed this offence is to be regarded as an 
aggravation. 

Means, C. J * — The fact that he is a man of some 
education and position and member of the Legislative 
Council cannot be urged in his favour as an argument 
for the infliction of a lesser sentence ; these conside- 
rations cut the other way and the case must be treated 
as one of public importance and an offence as one of 
gravity. (Meai's, C. Walsh and Iqbal Ahmad, J /.) 

Emperor v. Badan Singh. 118 1. 0. 677= 

30 Or. L. J. 933= A. I. R. 1928 AU. 160 (P.B.). 

S entence manifestly inadequate. 

The Court of revision is slow to interfere, where in- 
terfeience involves the impiisonment of a person already 
discharged from jail, but that circumstance alone can- 
not be allowed to operate as an insuperable obstacle to 
the enhancement of a sentence. The test is that the 
Court should not interfere if the sentence passed involves 
substantial punishment, but that it should interfere if 
the sentence is manifestly inadequate. It is competent 

CR. D.— 50 


OE.P. CODE (1898). S. 439— Enhancement of 

sentence to show cause. 

to the High Court to impose an additional sentence of 
imprisonment on revision, even where the accused has 
served out the sentence of imprisonment inflicted upon 
him by the lower Court. 7 P.R. 1889 and A. I.R. 1926 
Bom. 256, Rel. on. S was charged with criminal breach 
of trust under S. 409, Penal Code, and sentenced to 
simple imprisonment till the rising of the Court and a 
fine of Rs. 100. 

Held, that the penalty imposed was wholly inadequate 
and should be enhanced. (Skadi Lai, C, /.) EM- 
PEROR V, Shazad Ahmad. 114 I. 0. 72= 

30 Or. L. J. 240 = 12 A. I. Or. R 234= 
A. I. R. 1928 Lah. 961. 

. Court will enhance sentence only when 

sentence is grossly inadequate. 

Where the accused is tried under Ss. 302 and 325 
but convicted only under S. 325 High Court can alter 
the conviction to one under S. 302. High Court can- 
also enhance the sentences without altering the convic- 
tions but this is not done usually but only when the 
sentences are grossly inadequate. K Addison and Cold- 
stream, J/,) DHaRAM SinGHz/. EMPEROR. 

9 A. I. Or. R. 567 = 29 Or. L. J. 343 = 
108 I. 0. 162= A. I. R. 1928 LaJh. 507. 

The meie fact that the Judge of the High Court 

might when sitting as a Court of the first instance 
■would have passed a heavier sentence is not by itself a 
Sufficient ground for interference especially when the 
sentence passed by the trial Magistrate i.s a substantial 
one. 7 P. R. 1889 (Cr.) and 7 P. R. I9l9 (Cr.), Folk 
(Tek Ckand, J.) KHANNA v. EMPEROR. 

107 I. 0. 759 = 29 Or. L. J. 276= 

9 A. I. Or. R. 604 (Lab.). 

Appellate Court — Finding that graver offencer 

is committed than one convicted for — Justifies enhance- 
ment* 

It is open to a Judge of the Judicial Commissioner’ff 
.Court, who hears an appeal against a conviction and' 
who comes to the conclusion that a graver offence has- 
been committed, not only to alter the conviction but to* 
proceed on the revisional side and issue notice to the 
accused to show cause why the sentence should not be 
enhanced and, if no sufficient cause is shown, to en- 
hance the sentence accordingly. A.I R. 1925 Bom. 268, 
Foil. (Findlay, Offg, J, C* and Hallifax, A. J, CJ 
Local government v. Doha Kunbi. 

27 Or. L. J. 339 = 92 I. 0. 851 = 
A. I. R. 1926 Nag. 323. 

— S. 439— Bnhaiicemeiit of sentence to show cause. 
—Where an appeal has been presented and dismiss- 
ed either after hearing or summarily, it is not open to 
the accused in showing cause why the sentence should 
not be enhanced, to go again into merits*. A. I.R. 1926 
Bom. 555, Foil. (Beaumont, C. J* and Madgavkar, 
/.) Emperor v* Koya Partab. 

32 Bom. L. R. 1286 = 1930 Or. 0. 1140 = 
A. I. R. 1930 Bom. 693. 

- -It is not the practice of the Court, save in extreme 

cases, to call upon the accused to show cause why the 
sentences should not be enhanced. (Courtney-Terrelh 
C*J. and Macphcrson, J.) SHAFI KHAN v* EMPEROR. 

8 Pat. 181=117 I. 0. 176=30 Or, L. J. 737= 
A. I. R. 1929 Pat. 161. 

Findings of fact are not binding* 

Iqbal Ahmad, Cl. (6), SAZ9 does not disentitle the 
person, to whom notice had been issued, to challenge the* 
findings of fact recorded by the Courts below. ^ By cl. 
(6) it is intended to give a person to whom notice has. 
been issued why his sentence should not be enhanced, 
the right of showing, by arguments a fortiori not only 
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<OR.P.CODB (1898), S. 439— Enliancement of 
sentence to show cause. 

that the sentence should not be enhanced, but that the 
conviction is wrong and cannot be maintained. In 
showing cause against his conviction the accused is en- 
titled to argue that the estimate of evidence made by the 
Courts below is erroneous, and that the conviction is 
against the weight of evidence upon the record. (^Mears^ 
C. Walsh and Iqbal Ahmads JJ.) EMPEROR v. 
Badan Singh. 30 Or. L. J. 933 = 118 I. C. 577= 
A. I. R. 1928 All. 150 (F.B.). 

Sentence reduced m appeal --Eveti single Judge 

of High Court in revision can restore original sentence. 

Where the sentence passed by trial Court is reduced 
by the Sessions Court, on appeal even a single Judge of 
the High Court can restore the original sentence and 
even enhance it when an accused applies under S. 439. 
The rule about a two- Judge Bench only applies where 
the Court issues notice, of its own motion, or on an ap- 
plication by some one else, to show cause why the sen- 
tence should not be enhanced, but does not apply to the 
case where the whole matter has been brought for revi- 
sion by the accused himself . (Wali/i, /.) SUKHNAN- 
DAN lal V. King-Emperor. 28 Or. L. J. 31= 
7 L. R. A. Or. 162=99 I. 0. 63= 
A. I. R. 1926 AU. 719. 

Application by prosecution for enhancement of 

sentence — Accused can show cause even against original 
conviction — High Court has power to set aside convic- 
tion. {Kmkhcde, A.J.C.) EmperOR v . MaHADEO 
-Ganesh. 86 L 0. 469 = 26 Or. L. J. 821 = 

A. I. R. 1926 Nag. 321. 

High Courfs notice suo motu for enhancement of 

sentence — Prisoner absent and unrepresented^^Sentence 
cannot be etihanced. 

Where the fligh Court, of its own motion, has issued 
notice to a prisoner to show cause why his sentence 
should not be enhanced and w'here at the hearing of the 
notice neither the prisoner nor his counsel is present, 
the High Court cannot pass an order enhancing the sen-“ 
tence, A.I.R. 1924 Mad. 640. Foil. If such an order is 
passed, it is null and void and can be declared to be so. 
\Wadr Hasan, A.J.C.) PaRAS RaM v . EmpeROR. 

85 I. 0. 383 = 26 Or. L. J. 543 = 
A. I. R. 1925 Oudh 476. 
— S. 439— Enhancement of sentence— Miscellane- 
ous. 

• Appeal presented and dismissed after hearing or 

summarily — Accused in showing cause w’hy his sentences 
should not be enhanced cannot go into merits. 28 Bom . 
L.R. lOSl, Foil. (^Beaumont., C.J. and Madgavkar^ /.) 
Emperor v . Koya Partab. 32 Bom. L R. 1286=^ 
1930 Or. 0. 1140 = A. I. R. 1930 Bom. 593. 

Practice of Ijzhore High Court. 

According to the general practice of the Lahore High 
‘Court a convict is not sent back to jail by increasing his 
sentence after he has undergone the sentence and releas- 
ed. {Zafar Ah, J.) EMPEROR v . SaDAR DiN. 

112 1, 0. 769= 30 Or. L. J. 2= 11 A. I. Or. R. 677 = 
A. I. R, 1929 Lah. 194, 

Conviction under S. 324, Penal Code — Only fine 

imposed though imprisonment necessary — Origin of 
■quarrel not satisfactorily established— Complainant ag- 
^essor — Accused acting in self-defence— Five months 
since conviction elapsed— Sentence was not enhanced to 
■ one of imprisonment. 29 P.W.R. 1913 (Cr.), Foil, 7 P. 
R. 1889 (Cr.), Rel. on. {Fforde, J.) , EMPEROR v. 
Karam khan. 118 I. 0. 540 = 30 Or. L. J. 939 = 
A. I R. 1929 Lah. 102. 

Penal Code, Ss. 147, 149, 302, 324 and 326— 

Communal riots — Attack by Mahomedans on two 
^Hindus resulting in one’s death and injury to the other 


CR. P. CODE (1898), S. 439— Evidence. 

— Assembly convicted under Ss. 147, 149 and 324, Penal 
Code, and not under S. 302 — Revision for enhancement 
of sentence — View of the case taken by the lower Court 
though favourable to the accused, not clearly wrong — 

' High Court will not interfere. (^Addison and Cold- 
stream, JJ.) Natha V. Emperor. 

9 A.I. Cr. R. 571 = 29 Cr. L. J. 366= 9 L. W. N. 12= 
108 1. 0. 265 = A. I. R. 1928 Lah. 546. 

to re-open in revision question of guilt is 

lost when there is a finding on it by High Court in. 
previous proceedings. 

Where a High Court has given a finding on appeal 
as to the guilt of the accused person and subsequently 
a notice is served upon that person to show cause w’hy 
his sentence should not be enhanced the right which he 
would have under S. 439 (6) to reopen the question of 
his guilt had no such finding been given vanishes be- 
cause of the inherent incapacity of any Judge of a High 
Court to reconsider the decision given by another. This 
principle applies equally to a previous order on revision 
and a previous order on appeal. A.I,R. 1926 Bom. 555, 
Foil. ; A. I. R. 1925 Bom. 268, Diss. from. (^Harrison, 
J.) Emperor z'. Sher Singh. 

8 Lali. 621 = 28 Cr. L. J. 266 = 100 I.O. 234 = 
28 P.L.R. 559= A. I. R. 1927 Lah. 217. 

Application for if can be heard after appeal 

against conviction is decided. 

Per Fawcett, J. — Sub- section (6) does not suffice to 
show that an application for enhancement cannot be 
heard after a judgment on an appeal has been delivered 
by Court. 

Per Madgavkar, J. — No hard and fast rule as to 
the appropriate time for issue of notice of enhancement 
can be laid down by the High Court. {Fawcett and 
Madgavkar, JJ.) EMPEROR v. JORABHAI. 

50 Bom. 783=28 Bom.L.R. 1051 = 27 Or.Ii.J. 1173 = 
97 1. C. 805=A. I. R. 1926 Bom. 665. 
— S. 439— Evidence. 

Where confession of an accused has been exclud- 
ed by the ti ial Magistrate under S. 24, it cannot be 
taken into consideration in revision even though such 
confession may be excluded wrongly. {Percival, J. C. 
and Haveliwalla, A.J.C.) BiLLU v. EMPEROK. 

126 I. C. 63 = 31 Or. L. J. 947=24 S. L. R. 338= 
1930 Or. C. 654 = A. I. R. 1930 Sind 168. 

If evidence of alibi was clearly in the mind of 

Judge, mere absence of finding on that fact is not 
sufficient to state that his finding that prosecution case 
was made out was not in accordance with law. (Wort, 
J.) Lakhan Singh v . Emperor. 

30 Or. L. J. 1070 = 119 I. 0. 560 = 
A. I. R. 1929 Pat. 231. 

It is not the duty of the High Court in revision 

to weigh the evidence and to decide whether the conclu- 
sion drawn from it was justified. {Barlee, J.C. and 
Kalumal Pahlumal, A.J.C.) MaHOMEODIN v . EM- 
PEROR. 1929 Or. C. 318 = 118 I. C. 223 = 

30 Cr. L. J. 906= A. I. R. 1929 Sind 160. 

Order of commitment — Revision Court if can 

weigh evidence. 

To test whether there is or is not evidence for a 
Judge to decide and to quash a commitment it is neces- 
sary to accept the evidence for the prosecution. Whe- 
ther the evidence is believed or disbelieved at the trial 
is a matter with which High Court is not concerned. 
The real test deciding as to whether there is evidence 
which could fairly be acted upon it is whether a Judge 
at a trial held with the aid of jurymen could say that 
there was no evidence which could go before a jury. 
Whether an accomplice can be believed or whether the 
evidence of an accomplice has been corroborated is a 
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OR. P. CODE (1898), S. ^fe39— Evidence. 

matter for decision at the trial. The fanction of a 
Court of revision is not to sit in judgment over the 
order of a Magistrate committing a case to the Court of 
Session. 5 All. l6l, Dist. {Banerft, /.) BaL- 
chand V. Emperor. 49 All. 181 = 

24 A. L. J. 1050 = 7 L. R. A. Or. 197 = 
98 I.O. 489 = 27 Or.L.J. 1369 = A.I.R. 1927 All. 90. 

—Revision application based on mis-appreciation 

of evidence by trying Court — Application should be re- 
jected. (JVadegaonkar, A, J. C.) DamODAR v, 
JUJHAR Singh. 23N. L. R. 99 = 

89 I. 0. 388 = 26 Or. L. J. 1348 = 
A. I. R. 1926 Nag. 115. 

’Sufftctency. 

The opinion of the Court of first instance in res- 
pect of sufficiency or insufficiencfy of evidence will not 
be questioned in revision. {Wazir Hasg,n^ A. /. C.) 
SiTAL Din v. The King-Emperor. 

77 1. 0. 302= 25 Or. L. J. 366 = 
A. I. R. 1925 Oudh 49. 
— Revision was allowed on the ground of omis- 
sion to examine important defence witness without suffi- 
cient cause. {Adami and Bticknill^ //.) JAMUNA 
Singh v. Emperor. 82 1. 0. 263 = 

3 Pat. 591=25 Or. L. J. 1255 = 
A. I. R. 1925 Pat. 55. 
Going into facts and revising convictions with- 
out application is not illegal. 

There is no provision of law which debars a Court of 
revision from going into the evidence if it is of opinion 
that it is necessary to do so in the interests of justice. 
The High Court in revision has power to scrutinise the 
evidence to find out whether the convictions of the 
accused who did not appeal are justified. (^Moti Sagar^ 
J.) ALLAH DITTA v, EMPEROR. 

77 I. O. 723 = 25 Or. L. J, 435 = 
A. I. R- 1924 Lah. 585. 
— S. 439-— Exercise of discretion. 

It is doubtful whether the discretionary power 

under S. 439 (1) can be exercised in a case in which 
the sentence is manifestly illegal. (^Broadway and Tapp^ 
J J.) Emperor v, Suda Singh. 

127 1. C. 855=12 L. L. J. 83=1930 Or. 0. 386= 
A. I. R. 1930 Lah. 338. 

Admission or non admission of application is in 

discretion of Court. 

The admission or non-admission of applications for 
revision is entirely discretionary and it is not necessary 
for the Court to prescribe any hard and fast rule, but 
the Court should not as matter of practice admit appli- 
►cations for revision unless it is satisfied that they are 
made within a reasonable time, and the reasonable time 
would appear to be the time granted by statute for 
admitting appeals. When an application for revision has 
been made after the expiry of the period allowed for an 
appeal it is proper that the Court should ask the appli- 
cant to give reasons for the delay and if those reasons 
are not sufficient to dismiss the application. 8 All. 514; 
27 All. 468 and A. I. R. 1923 Oudh 272, Ref. {Pullan, 
/.) Shah Naim Ata v. Emperor. 126 1 0. 395= 
31 Or. L. J. 1012=7 O. W. N. 663= 
1930 Or. 0. 941 = A. I. R. 1930 Oudh 401. 

Where accused were bound under Cr. P. Code, 

S. 562, for an offence under S. 323, and where revision 
was sought for a retrial, 

jBeld, that the revisional powers were discretionary 
.and not meant to be exercised on trifling occasions. 
^Stuart, c. /.) Mahomed ali v, Bhagwan Din. 

117 I. 0. 452= 30 Or. L. J. 799= 
A. I. R. 1929 Oudli 240. 

— ^—^Bending cases* 


OR. P. CODE (1898), S. 439- Expunging remaxks. 

It is undesirable that the discretionary powers of 
Court should become crystallized but it would seriously 
impede the administration of justice if parties were en- 
couraged to come to the High Court from time to time 
before the completion of a trial and only in exceptional 
cases should the Couit interfere in revision in pending 
cases- 28 Bom. 533 and 8 S. L. R. 143, Foil. {Kincaid^ 
J, C. and Aston, A. J, C.) MaHOMED v. MaHOMED 
Idris. 88 I. 0. 189 = 18 S. I.. R. 274 = 

26 Or. L. J. 1101 = A. 1. R. 1925 Sind 328. 

It is not usual for the High Court to interfere 

when the lower Court being duly invested with discre- 
tion has exercised it in a mannar which is not on the 
face of it arbitrary. {^Kincaid and Aston, A. J. Csl) 
Khanu V, Emperor. 82 1. 0. 760= 

19 S. L. R. 353 = 25 Or. L. J. 1368 = 
A. I. R. 1925 Sind 190. 
- — ' P Jo revision where discretion by competent court 
exercised. 

Wheie a discretion has been exercised by a Court of 
competent jurisdiction which is not on the face of it 
arbitrary, the practice of the High Court is that as a 
revisional Court it will neither inquire into the reasons 
nor interfere. 42 Cal. 612, Foil. {Mulltck and Macpher- 
son, //.) GULLI BHAGAT v. NARAIN SINGH. 

77 I. 0. 734 = 2 Pat 708 = 5 Pat. L. T. 404 = 
25 Or. L. J. 446 = 2 Pat. I, R. Or. 165 = 
2 Pat. L. R. Cr. 187 = A. I. R. 1924 Pat. 283. 
— S. 439~-Bxpunging remarks. 

Proper procedure. 

Where the party applies to the High Court for expung- 
ing objectionable remarks in the judgment of the trial 
court the procedure to be adopted is to file ^ an appeal 
against the judgment and not to refer a revision for the 
mere purpose of having the remarks expunged. 44 A. 
401, Rel. on. {,Krishnan Pandalai, /.) ANGAMUTHU 
PiLLAi V. Emperor. 1930 M. W. N. 791. 

A person, who was not a witness in the case and 

against whom no witness had deposed anything, was 
condemned by the Magistrate in his judgment without 
giving him an opportunity of being heard, and the re- 
marks were absolutely unfounded so far as the record 
went. 

Held, that the remarks ought to be expunged from 
the record. A. I. R. 1925 Lah. 392, Rel. on. {Addison, 
/.) maharam V. Emperor. 112 1. 0. 686- 
29 Or. L. J. 1102= A. L R. 1929 Lak. 201. 

Adverse remarks about character of stranger to 
proceedings without opportunity to be heard — Objection- 
able passages must be expunged. 

It is an elementary duty of a Judge in a criminal case 
to exclude evidence which is not legally admissible. ^ A 
Magistrate should not in his judgment in a criminal 
case make observations prejudicial to the character of 
a person who is' neither a party nor a witness in the 
proceedings on materials which are not legally admissi- 
ble as evidence. Even if the evidence is legally admis- 
sible, the Magistrate has no right to make such observa- 
tions against a person without giving him an opportunity 
to be heard. It would be an abuse of judicial privilege 
for a Magistrate to pass strictures on third persons like 
this. It would be a denial of justice to allow such re- 
flections upon the character of a person to stand and the 
High Court should order the expungement of the objec- 
tionable passages from the judgment, {Fforde, /.) 
Benarsi Das v. Crown. 89 1. 0. 270= 

6 Lah. 166=26 P. L, R, 315=26 Or. L. J*. 1326 = 
A. I. R. 1925 Lah. 392. 

■ - Remarks by appellate Court doubting correctness 

of Triad Courtis acquittal of cm accused when no, appeal 
wets made from such acquittal. 
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The High Court in revision will not permit the con- 
tinuance on record of the expressions of a lower Appel- 
late Court tending to show its opinion that an accused 
though acquitted by Trial Court and in spite of the 
absence of appeal from the Trial Court’s acquittal, was 
really guilty. The reason is that a person must be 
deemed to be innocent of the charge made against him 
once he is acquitted of the offence in regular course of 
law and there has not been any appeal made to a 
superior tribunal. Therefore it is not proper for an 
appellate Court w'hen disposing of an appeal of one of 
two co-accused who were tried together and one of whom 
was discharged to employ expressions which amount to 
a finding that the acquittal of the accused in question 
was wrong. {^Fforde^ /.) ABDUL AZIZ v, EmperOR. 

82 1. 0. 173 = 25 Or. L. J. 1245= 
A. I. E. 1926 Lah. 129. 
— S. 439— -Finding of facts— Evidence. 

It is not open to High Court to go behind the 

finding of fact in revision unless it is shown that the evi- 
dence on the record left no scope for the Courts belo’W to 
come to that conclusion. {Perctval^ J. C, and Rup^ 
cha7td, A. J, C.) MiR ALLAHBAX KHAN v. EMPEROR. 

116 I. 0. 99 = 23 S. L. E. 216 = 
30 Or. L. J. 548=12 A. I. Cr. E. 365 = 
A. I, R. 1929 Sind 90. 

Court should not interfere with findings 

of facts. 

The High Court should not interfere in revision with 
findings of facts merely because, after examining the 
evidence, the Court may be inclined to take a different 
view of evidence from that taken by the Courts below. 
iAllanson, /.) THAKUR DAS EMPEROR. 

104 I. 0. 450 = 28 Or. L. J. 834 = 
A. I. E. 1928 Fat. 13. 

Finding of fact based on false and inadmissible 

evidence will be interfered with. (Baner/i, J.) RaM- 
CHand V, Emperor. 99 I,C. 123 = 8 L. R. A. Or 4= 
28 Or. L. J. 91 = 7 A. I. Cr,E. 33 = 
A. I. E. 1927 AU. 147. 
— S. 439 — Findings of fact— Finality of. 

— -—High Court will not go into questions of fact in 
revision. (^Fawcett and Mirza, J J.) DOGA Bhika 
KUSSBI, In re, 112 1. 0. 97 = 30 Bom. L. E. 631 = 
11 A. 1 Or. E. 233 = 29 Or. L J. 977 = 
A. 1. E. 1928 Bom. 221. 

There are very occasional instances in which in a 

criminal revision the revising Court is justified in 
examining the findings of fact and varying them. 
(JStuart, C, J,) ALI ABBAS v, KING EMPEROR. 

100 I. 0. 705=1 Luck 301 = 29 O. 0. 374 = 
28 Or, L. J. 321= A. I. E, 1927 Oudh 132. 

-Finding of fact under S, 147 cannot be traversed 

by revisional proceedings, and as indicated by sub S. (4) 
the aggrieved party should seek his remedy in the Civil 
Court, {Jackson, Jf) KaZI MaHOMED KHAN, 

22 M. L. W. 831=A. I. E. 1926 Mad. 164. 

The trying Magistrate is entitled to his opinion 

on facts and his decision is not liable to be set aside in 
revision even where he has not acted, according to a 
superior Court, with “fair mindedness and breadth of 
vision.” {Valal, /. C,) HAFIZ KHAN, v, EMPEROR. 

86 I 0. 367=26 Or. L. J, 627= 
A. I: E. 1926 Oudh 568. 
— S. 439 — ^Findings of fact — ^terfereuce. 

The High Court does not as a rule interfere in 
revision with findings of facts unless it can be said that 
these findings are based on no evidence or are obviously 
incorrect. {Cuming, /.) HaRIPADO BidYA v, Km- 
PEROR. 127 I. O. 663 = 34 O: W. N. 580 = , 

1930 Or. 0. 1206= A. li E. 1930 Oal. 646. 


OE.P. CODE (1898), S.:439~-Findiiigs of fact- 
interference. 

Although a finding of fact is not usually inter- 
fered with in revision, where the finding is not based on 
any positive evidence but upon inferences drawn from 
certain circumstances arising from evidence and alL 
materials on which the finding is based are set forth in 
the judgments of the Courts below, it is open to the 
accused to ask the High Court to consider whether the 
conclusions arrived at by the Courts below are warrant- 
ed by those materials. {Fazl AH and Dhavle, JJf) 
Harakrishna mahatab V, Emperor. 

121 1. 0. 321 = 31 Or. L. J. 249= 1930 Cr.O. 417 = 
11 P. L. T. 319= A. I. R. 1930 Pat. 209. 

Manifest and gross miscarriage of justice. 

If the Court, sitting in revision, decides to inter- 
fere on findings of fact, it must be only because it is con- 
vinced that there has been a manifest and gross mis- 
carriage of justice. {Aston and DeSouza, A, J. Csf) 
Emperor v, Shidoo. Ill i. c. 856= 

22 S. L. E. 453 = 29 Or. L. J. 936= 
A. I. E. 1929 Sind 26. 

In criminal revisions it is not, generally speaking, 

within the High Court’s function to go behind findings, 
of fact to support which there is evidence on record. In 
regard to the grounds of law the High Court does not 
interfere with an error or omission or irregularity unless 
the same has caused failure of justice ; and as regards- 
questions of facts, though the Court’s jurisdiction to^ 
interfere in respect of the correctness of findings of facts 
is unquestionable, it will not as a rule go into the* 
evidence save in exceptional cases as where judgment of 
the facts is manifestly wrong and grossly and palpably 
unjust. {Raza, /.) MohAMMAD JaN v. EmperOR. 

3 O. W. N. (Supp.) 178 = 27 Cr. L. J. 1193 = 
97 I. 0. 963 = A. I. E. 1926 Oudh 567. 

Where both the lower Courts have concurred in a 

finding of fact and there is nothing illegal or erroneous- 
in the procedure of the Magistrate the High Court is- 
usually averse to interfere in revision, except in excep- 
tional cases. {Scoti-Smith, /.) TaBRI v, EmperOR. 

6 L. L. J. 326=26 Cr. L. J. 393 = 
84 1. C. 937 = A. I. R. 1925 Lah. 42. 

The High Court will set aside the finding of a 

lower Court when the inference drawn by the lower 
Court from proved facts seems to be unwarranted.. 
{Khikhede, A. J, Cf) SaBRIMIYA v, EMPEROR. 

81 1. 0. 897=25 Or. L. J. 1073= 
A. I. E. 1926 Nag. 123. 

— Findings of fact if perverse or contrary to lavr 

ccm he upset. 

In the ordinary course of things findings of facts are- 
accepted by a revisional Court as binding upon it but 
revision would be an idle farce if the revisional Court 
had not the power which has been exercised 100, pos- 
sibly 1000 times throughout the High Courts! n India 
to look into the evidence for itself and see if these 
findings can be justified by w^hat appears upon the record.. 
A revisional Court does not decide the balance of 
credibility between tw’o conflicting sets of witnesses or 
two conflicting issues of fact but it may be compelled to 
dissent from a finding of fact which is either perverse or 
has been arrived at contrary to well-established principles 
of law. {Walsh, /.) Umed v. Emperor. 

77 I. 0. 183 = 46 AU. 64=21 A. L. J. 766 = 
4 L. E. A. Cr. 221 = 26 Or. L. J. 327= 
A. I.E. 1924 All. 299. 

Miscarriage of justioe. 

Ordinarily the High Court will not interfere with- 
findings of facts in the exercise of its jurisdiction under 
• Section 439,. but it^has jurisdiction to review even ques- 
tions of facts, as the words of Section 435 of the Coder 
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Ilnterference. 

clearly indicate, and will do so, where there is a clear 
miscarriage of justice. Where the order of the Magis- 
trate was in defiance of all legal and almost unrebutted 
•evidence produced by one party to establish his existing 
possession of the property in question the order was set 
aside. (JVazir Hasan^ J. C.) EMPEROR v. Sarja 
PRASAD. 11 O. L. J. 330 = 26 Or. L. J. 1066 =. 

81 1. O. 890=^27 O. 0. 290 = 
A I. R. 1924 Oudh 366. 

-Going into facts for finding out miscarriage of 

.justice IS within the power. 

The High Court is competent to enter into a discus- 
sion of evidence and can go into facts to find out if there 
has been a miscarriage of justice. The controlling power 
of the court is a discretionary power and it must be 
•exercised with reference to all the circumstances of each 
j>articular case, anxious attention being given to the said 
circumstances which vary greatly. This discretion ought 
not to be crystallised as it would become, in course of 
time, by one judge attempting to prescribe definite rules 
with a view to bind other judges in the exercise of the 
discretion which the legislature has committed to them. 
This discretion, like other judicial discretions, ought as 
far as possible, to be left untrammelled and free so as to 
be fairly exercised according to the exigencies of each 
case. 28 Bom. 533; 42 I. C. 143, Foil. (^Kulwant 
^akay, /.) DAROGA SlNGH v, KinG-EMPEROR. 

83 I. 0. 673 =5 P. L. T. 538 = 
1924 P. H. 0. 0. 177 = 26 Or. L. J. 113 = 
A. I. R. 1024 Pat. 768. 
— S. 439— Findings of fact— Miscellaneous. 

Whether a manager in the office of a Munici- 
pality is a public servant is a question of fact and should 
■not be raised for the first time in revision. (In this case 
he was assumed to be a public servant.) (ii^aliace, J.) 
'Venu Ramachandriah v. Emperor. 

61 Mad. 86 = 39 M. L. T. 616 = 26M.L. W. 529 = 
1927 M. W. N. 764= 28 Or. L. J. 1005 = 
105 1. O. 829 = 9 A. I. Or. R. 180 = 
A. I. R. 1927 Mad. 1011 = 53 M. L. J. 723. 
Application for enhancement of sentence — ^Accu- 
sed can challenge findings of fact only when he has not 
.appealed — ^If he has appealed and lost, ordinary rule 
governing revision applications will apply. {Kincaid, 
J. C, and Rupchand Bilaram, A,J,Cf) EmpeROR v, 
Lukman. 21 S. L. R. 107 = 27 Or. L. J. 1233 = 
98 1. 0. 49= A. I. R. 1927 Sind 39. 
— S. 439— Grounds for. 

^The object of this revision al legislation was to 

confer upon criminal Courts a kind of paternal or super- 
visory jurisdiction, in order to correct miscarriage of 
justice arising from misconception of law, irregularity of 
procedure, neglect of proper precautions or apparent 
harshness of treatment, which has resulted on the one 
hand in some injury to the due maintenance of law and 
order, or on the other hand, in some undeserved hard- 
ship to individuals. It will be better, even in cases of 
communal disturbance, if Government were to refrain 
from appealing to the revisional jurisdiction of this 
Court, unless they feel that violence has been done to 
some general principle which requires immediate and 
authoritative interference. {Walsh and Banerji, JJJ) 
Emperor v , Nasrullah. 9 A. I. Cr. R. 305= 
'S I.. R. A. Or. 47 = 108 I. 0. 667= 29 Or. L. J. 446= 

A. I. R. 1928 AU. 287. 

To justify interference in revision the Court 

must be satisfied, that the lower Court has erred and 
-erred prejudicially on some question of law, or has so 
grossly erred in the principles which it has applied to 
the weighing of the evidence that interference is called 
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for. {Boys and Iqbal Ahmad, //.) EMPEROR z/. 
Babu Ram. 8 L. R. A. Or. 163= 

8 A. I. Or. R. 657 = 26 A. L. J. 99= 
29 Cr. L. J. 92 = 106 I. 0. 684 = 
A. I. R. 1928 All. 1. 

‘Case posted at 7 a. m. — Complainant appearing 

a little late — Complaint dismissed — Revision lies, 
{Krishnan, Jf) OXl'AVU SUBBIaH ^/.TNUKOTIOEIAH. 

98 I. 0. 607 = 27 Cr. L. J. 1391= 
A. I. R. 1927 Mad. 139. 

Omission to draw an adverse inference under 

S, 114, Evidence Act no ground, 

A Court may presume that evidence which could be 
and is not produced would, if produced, be unfavourable 
to the person who withholds it ; but it cannot be taken 
to be a principle of law that the Court must presume it, 
and if the Court does not make such a presumption 
under the circumstances of a case, it is no ground for 
interfering in revision. {Pullan, J.) Aditya PRASAD 
Singh v. Emperor. 103 1. C. 660= l L. C. 195= 
28 Cr. L. J. 704= 8 A. I. Cr. R. 414= 
A. I. R. 1927 Oudh 318. 
Accused must allege hardship on account of ille- 
gality of procedure which he makes a ground for revi- 
sion. {Hallifax, A./.C.) Pai MAHOMED v. EM- 
PEROR. 27 Cr. L.J. 475=931. C. 699 = 

A. I. R. 1926 Nag. 348. 

... — "Appealable case — Revision — Whe7e entertainable. 
As a general rule when the petitioner has had an 
opportunity of appealing and has not utilised that oppor- 
tunity the High Court will not permit a criminal revision 
petition. But where as a result of disallowing a revi- 
sion in the case of an accused who having had an opport-, 
unity of appeal has not appealed, long sentence of Im- 
prisonment would be sustained, while according to the 
view of the High Court the conviction can only be 
for a smaller offence punishable with a very short term 
of imprisonment it is open to the High Court to hear 
the case under its general powers of revision and if ne- 
cessary to interfere. {Wallace and Madkavan Nair^ 
JJ.) P. ATHAMU, In re, 86 I. C. 283 = 

26' Cr. L. J. 747 =20 M. L. W. 914= 
A. I. R. 1926 Mad. 239. 
Disposal of case on extra-jiddicial grounds — Re- 
vision lies. 

Where a Court disposed of an application for prose- 
cution of a witness for perjury on grounds of incon- 
venience to Court and not on the ground of the proba- 
bility of his conviction on evidence, 

Held, that the Court acted on extra-judicial gruunds 
and a revision lies. {JWadegaonkar, A, J,Cj) KaLU v, 
TiKARAM. 89 I. C. 390= 26 Cr. L.J. 1360 = 

A. I. R. 1925 Nag. 412. 
Order of commitment under S. 437 by the Dis- 
trict Magistrate — High Court can revise both on point 
of law and facts. /.) MUNSHI MandeR v, 

KaRU ManDER. 81 1. C. 913=6 P.X.. T. 146 = 
26 Cr. Ii. J. 1089 = A. I. R. 1925 Pat. 279. 

Examinati&n of witnesses after argument — If a 

ground. 

Omission by party to ask for further argument when 
Magistrate has examined witness after close of both 
party’s case and after submission of the arguments is a 
“bar to raising objection to the Magistrate’s act as a 
ground of revision* {Greaves and Duval, /J.) ABDUD 
JABBAR MUNSHI V. Mafijuddi Sarkar. 

811. C. 931=28 C.W.N. 783= 26 Cr. Ii.J. 1107= 
A. I. R. 1924 Cal. 980. 
—Even where accused has not moved the High 
Court, the High Court is competent to act in the exer- 
cise of its criminal revisional jurisdiction. 
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OE. P. CODE (1898), S, 339— Gl-rounds for. 

Per Madgavkar^ A./.C. — It is the practice of the 
Judicial Commissioner’s Court not to interfere in revi- 
sion when the convicted person has failed to exercise his 
right of appeal. Even where revisions are allowed the 
Court confines its interference as a rule to points of 
illegality or error in procedure and not to interfere with 
findings of fact unless a miscarriage of justice is shown 
to have resulted. {Kennedy^ J. C. and Madgavkar^ 
A. /. C.) Hiranand V. Emperor. 76 1, c. 230= 
25 Or. L. J. 134:= 17 S. L. E. 245= 
A. I. E. 1924 Sind 129. 
— S. 439 — Interlocutory order. 

There is ordinarily no justification for a High 

Court to take up in revision what are really inter- 
locutory matters in a criminal Court. A.I.R. 1926 
Oudh 280, Foil. {Addison and Dahp Singh,, //.) 
Jagan Parshad V, Emperor. 31 P.L.E. 893= 
128 I. 0. 50=1930 Or C. 394= 
A. I. E. 1930 Lah. 346. 
An application in revision lies over an inter- 
locutory order passed by a criminal Coui*t : A.I.R. 1926 
Oudh 2S0, Expl. {Stuart, C.J.') EMPEROR v. BhaG- 
WATI Prasad. 123 1. 0. 222 = 31 Or. L. J. 479 = 
6 0. W. N. 937= 1929 Or. C. 677= 
A. I. E. 1929 Oudh 543. 
High Court will not interfere with an inter- 
locutory order framing a charge, but it has power to 
examine proceedings when charge is framed and if 
necessary set it aside. 33 P.R.Cr. 1910, 39 Mad. 561 and 
A.LR. 1925 All 311, FoU. {TekC/ia'idJ,) TaRUK Singh 
V. Emperor. 9 L. L. J. 440 = 8 A.I. Or. E. 447 = 
103 1. 0. 835 = 28 Or. L. J. 756= 
A. I. E. 1927 Lah. 731. 

It would be under very rare and exceptional 

circumstances that the High Court would interfere on 
the revisional side in connexion with an interlocutory 
order. It is highly undesirable that the High Court 
should, on any or every pretext, interfeie with proceed- 
ings in the subordinate Courts unless on very exceptional 
grounds. (25 Cal. 233, Foil.) On the contrary, however 
an effort should be made to allow' .the proceedings in 
these Courts to take their natural course. {Findlay, 
Wamanrao v. Emperor. 22 n. L. e. 34= 
27 Or. L. J. 707=94 I. O. 899 = 
A. I. E. 1926 Nag. 304. 
— — Theie is ordinarily no justification for a superior 
Court to take up in revision matters which are inter- 
locutory matters in a Criminal Court. Refusal by 
trying Magistrate to summon himself as a witness is an 
interlocutory matter. A.I.R. 1926 Oudh 280, Foil, 
{Faza, /.) BaDULLAH v. LACCHMI NARAIN. 

3 O. W. N. 720= 27 Or. L. J. 1191 = 
97 I. 0. 961= A. I. E. 1926 Oudh 556. 
— S. 439— Interpretation. 

S, 439 need not be read subject to S. 417. 

Section 439 need not be read subject to S. 417 and 
reference can be entertained when the Local Govern- 
ment has been moved to prefer an appeal or having 
been moved has declined to prefer such appeal. A.I.R. 
1926 Pat, 176 and A. I. R. 1929 Pat. 139, Rel. on. 
(Teh Chand, /.) NaTHU MaL v. ABDUL HaQ 

123 I. 0. 841 = 31 Or L. J. 684 = 1930 Or. 0. 167 = 
12 L.L.J. 5 = A, I. E. 1930 Lah. 159. 

The words '‘''unless he has already done so are 

to be implied at the end of sub'Section. 

The words “unless he has already done so” though not 
occurring at the end of the sub-section, are to be presumed 
to be implied from the ordinary presumption as to the 
finality of orders in criminal revision proceedings. 
(Addison and Coldstream. //.) EMPEROR v, DHAR- 
MA LaL. 117 1. 0. 699=30 P. L. E. 409 = 


lOE. P. OODE (1898), S. 439 — Jurisdiction — Con- 
I current 

1929 Or. 0. 429 = 10 Lah. 241 = 
30 Or. L. J. 815= A. I. E. 1929 Lah. 797. 

■“ QuasK' meaning of. 

The word “quash” is not a banned word. “Quash- 
ing of proceedings” is a term of compendious connota- 
tion and the practical result is setting aside or reversal! 
of the order initiating the proceedings. {Waztr Hasan, 
J.) S. C. Mitra V. Raja Kali Charan. 

106 I. 0. 694=3 Luck 287=9 A. I. Or. E. 356 = 
29 Or. L. J. 102 = 1 L. 0. 653 = 
A. I. E. 1928 Oudh 104. 
Acquittal means complete acquittal. 

To alter the conviction from one under S. 304 to one 
under S. 302 and to pass an appropriate sentence under 
the latter section does not amount to altering an acquit- 
tal into conviction. Where a person has first been tried 
under S. 302, and convicted under S. 304, this does not 
mean, for purposes of S. 439, that he has been acquitted 
under the former section. Acquittal means a complete 
acquittal and discharge of all the allegations and facts- 
charged, and not an acquittal on one charge and a con- 
viction on another. 12 P.R. 1904 Cr.; 37 Mad. 119 and 
Queen v. Bayard, (1892) 2 Q.B. 187, Foil.; A I.R. 1922 
All. 487, not Foil. (Fforde and Addison, JJ.) FaZL 
Khan v. Emperor. lOl 1. 0. 892=8 Lah. 136= 
28 Or. L. J. 508 = 8 A. I. Cr. E. 149 = 
A. I. E. 1927 Lah. 369. 

The effect of the enactment of this sub-section is 

that the High Court, when adjudicating upon an appli- 
cation for enhancement of sentence, is converted into a 
Court of appeal against conviction. (Shadi Lai, C. /.) 
Emperor v. Tej Ram. 92 I 0. 892= 

27 P. L. E. 112= 27 Or. L. J. 380 = 
A. I. E. 1927 Lah. 34. 

Object of. 

Sub-section (6) is primarily intended to operate as an 
exception to w’hat is otherwise laid down or implied in 
S. 439 itself. It is presumably to overrule 32 Bom. 162 
that the provisions of sub-S, (6) were inserted in 1923. 
(Fawcett and Madgavkar, JJ.) EmPEROr v. JORA- 
BH AI. 97 I. O. 805 = 50 Bom. 783 = 

28 Bom. L. E. 1051 = 27 Cr. L. J. 1173 = 
A. I. E. 1926 Bom. 555. 

The High Court can convict an accused under 

S. 182, I. P. C, e\en though acquitted by the lower 
appellate Court; S. 439 (4) does not come in the way, 
for, the meaning of that clause is that, W'here an accused 
person has been acquitted on all charges he is not to be 
convicted. If he has been convicted at all, S 439 (4) 
does not apply to him. 37 Mad. 119, Ref. (Simpson, 
A. /. C.) Gaya Barhai v. Emperor. 

69 I. 0. 81 = 9 O. L, J. 342=23 Cr.L. J. 641 = 
26 Or. C. 44 = A. I.E. 1928 Oudh 4. 
— S. 439— Jurisdiction— Civil Court order under 

S. 476. 

. J fzgh Court ca^mot revise. 

The High Court cannot under S. 439 interfere 
with an order passed by a Civil Court under S. 476. 
The amendment of the Code has strengthened the view 
rather than weakened it. 26 All. 249 and 40 Cal. 477 
(F. B.), Foil. (Sulaiman, J.) BaNWARILAL v. 
JHUNKA. 92 1. 0. 454=7 L. E, A. Or. 25 = 

24 A. L. J. 217=27 Or, L.J. 278= 
A. I. E. 1926 AU. 229. 
— S. 439— Jurisdiction— Concurrent. 

High Court can be approached as a last resort. 

Even though High Court has concurrent jurisdiction 
with Dt. Magistrate or Sessions Judge in the matter of 
ordering further enquiry it is a right course to adopt to 
insist on the party exhausting all his remedies in an 
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OR. P. CODE (1898), S. 439 — Jurisdiction — Con- 
current. 

inferior Court, before he comes up to High Court. The 
fact that an order for compensation passed along with an 
order of discharge is revisable by the High Court only, 
does not alter the procedure. (^Krishnan^ /.) GOPO- 
BONDHU V, D. VENKATESAM PaNTULU. 

76 I. C. 1030 = 18 M. L. W. 651 = 
1923 M. W.H. 837 = 25 Cr. L. J. 310 = 
A. I. R. 1924 Mad. 228. 
— S. 439— Jurisdiction-^Conviction. 

Conviction by a Judge of Judicial Commissioner’s 

Couit cannot be altered by that Court in revision. 
(J^tndlay^ 0, J. C. and Hallifax^ A. /• C.) LOCAL 
Government 2 ^. Doha Kunhi. 27 Cr. L. J. 339 = 
92 I. C. 851 = A. I. R. 1926 Nag. 323. 

-Accused convicted of one offence though facts 

found would constitute more serious offence- High 
Court would not interfere unless sentence is inadequate 
or accused is deprived of right of appeal. 13 Bom. 502; 
24 Mad. 675, Ref. (^Macphc/san, J.) BaRHMDEO Rai 
z/. Emperor. 7 P. L. T. 272= 26 Cr. L. J. 1559= 
90 I.C. 439= A. I. R. 1926 Pat. 36. 
— S. 439— Jurisdiction— Executive order. 

Orders under Police Act — Pevisioh. 

The orders of a Magistrate passed by him as an 
executive officer purporting to act under the Police Act 
and not as a Court of law or as a Magistrate acting in 
judicial capacity, are not revisable. The question of the 
power of the Magistrate to pass such an order was one 
to be dealt with by his superiors on the executive side 
and the High Court had no jurisdiction to reverse the 
said oiders under the piovisions of the Cr. P. C. 
That in view of the finding that the Magistrate was not 
acting as a Court of law, S. 107, Government of India 
Act, had no application ; 4 P. R. 1908. Cr.; A. 1. 
R. 1927 All. 193 ; A. I. R. 1926 Bom. 55l ; 24 Mad. 
121 ; 36 Mad, 72 ; Ex parte Bradlaugh, 3 Q. B. D. 549, 
Dist. {Jai Lai and Currie, Jf,) ABDUL ShaKUR tj. 
Mahadev PRASAD. 1930 Cr. C. 687= 

31 P. L. R. 726= A I. R. 1930 Lah. 539. 

Order of Sub-di'vtsional officer under Bengal 

Alluvial Lands Act {V of 1920). 

Order passed by Collector as such under the Alluvial 
Lands Act cannot be revised by Criminal Bench of the 
High Court under S. 439. 

Per Suhravoardy, J. — Order passed by a Sub- 
Divisional Officer under the Alluvial Lands Act direct- 
ing that some huts which were erected on the disputed 
char were to be sold and the sale proceeds credited to 
theVeasury, is not passed in judicial capacity but as an 
executive officer and as such cannot be revised by the I 
High Court. {^Suhrawardy and Graham, JJf) OSMAN | 
MUNSHI V. KaDER PRAMANICK. 57 Cal. 282= 

1221. C. 640 = 31 Cr. L. J. 441 = 
33 C. W. N. 836 = 1929 Cr. C. 480 = 
A. I. R. 1929 Cal, 768. 
— S. 439— Jurisdiction— How obtained. 

• Jurisdiction by way of appeal or revision will not 

be inferred, but must be expressly given by stdtute. 
(Madgavhar, Ag. C. /. and Bar lee, J.) USMAN HaJI 
Mahomed, in re, 54 Bona. 664= 

32 Bom. L. R. 1138 = 
1930 Cr. C. 1022 = A. I.R. 1930 Bom. 486. 
— S. 439— Jurisdiction— Objection to. 

^Magistrate deliberately ignoring facts ousting his 

jurisdiction — High Court will interfere in revision. 
{.Jackson, /.) KaTTUVA ROWTHER v, SuPPAN ASARI. 

25 M. L. W. 86=99 I. C. 696 = 
28 Cr. L. J. 164=7 A. I. Cr. R. 280 = 
A. I. R. 1927 Mad. 307. 

Interlocutory order — Neither revision nor appeal 


CR. P . CODE (1898), S. 439 — Jurisdiction — Proce- 
dure. 

lies. {^Stuart, C. J.) KaSHI Ram KHOSLA z/. 
R, L. Diskshit. 1 Luck. 48 = 13 O. L. J. 662= 
3 0 W.N. 104 = 27 Cr.L.J. 191 = 
91 1. C. 1007= A. I. B. 1926 0udh280.. 

Magistrate convictmg accused for lesser offence 

within his jurisdiction — Facts aho constituting grave 
offence not within his jurisdiction — legality. 

When a Magistrate convicts the accused of an offence- 
triable by him though the facts disclosed also consti- 
tute a graver offence, not triable by him, his proceed- 
ings are not void under the provisions of S. 530 
(A.I.R. 1926 Pat. 36. Foil. 4 Bom. L. R. 267 ; 10 C. 85^ 
13 B. 502; 24 M. 675, Appr.) High Court will not inter- 
fere, when no objection was taken either before the 
Magistrate or in the Court of appeal to the jurisdiction of 
the trial Court and the accused are not prejudiced. {.Mac- 
pherson, /.) BaL GOBIND THAKUR EmPEROR. 

7 P. L. T. 496=96 I. 0. 873 = 27 Cr. J. 1017= 
A. I. R. 1926 Pat. 393. 

Order overruling objection that j urtsdiction is 

barred by S, 403 — High Court can set aside order. 

The revisional powers conferred on the High Court 
by S. 439 of the Cr. P. Code include the power of 
setting aside an order overruling an objection taken on 
behalf of the accused to the jurisdiction of the Magis- 
trate to entertain the charge, on the ground that a 
similar complaint had been previously maoe against the 
accused and dismissed. 45 P. R. 1885 (Cr.) Diss ; 1925 
Lah. 266, Foil. {Scoit-Smith, J.) GOPAL DaS v^ 
MaGHI ram. 90 I. C 292= 7 L. L. J. 252= 

26 P . L. R. 353 = 26 Cr. L. J. 1508 = 
A X. R. 1925 Lab. 439. 

Revision lies where lower Court has assumed 

jurisdiction by ignoring aggravating facts. (Venkata- 
subba Rao, /.) RaNGAYYA v. SOMAPPA. 

82 1. 0. 57=20 M. L. W. 919 = 
26 Or. L. J. 1193 = A. 1. R 1926 Mad. 367. 
— S. 439— Jurisdiction— Powers of High Court. 

High Court has no jurisdiction under S. 439 (4) 

to convert an order of acquittal into one of conviction 
on an application in revision as it vcould not be an easy 
matter to interfere with an order of acquittal on revision 
without directly or indirectly contravening the spirit if 
not the letter of S. 439, sub-S. 4. High Court would 
be adverse to exercising the revisional jurisdiction in 
cases of acquittal in case such jurisdiction exists except 
perhaps -when an interference is urgently demanded in 
the interest of justice. A. I. R. 1928 P. C. 254, Rel. on. 
(Case law considered), (Mirza and Patkar, jjy 
Emperor v. Rameshwar ramnath. 

119 1. C. 643 = 53 Bom. 564=31 Bom. L. R.629 = 
1929 Or. 0. 135 = 30 Cr. L. J. 1068= 
A. I. R. 1929 Bom. 306. 
— S. 439— Jurisdiction— Procedure. 

Revision filed without approaching District 

Magistrate or Sessions Court — Allahabad High Court 
— Practice. 

It has been the settled practice of the Allahabad 
High Court to refuse to hear an application for revi- 
sion even after an ex parte admission of the application, 
when the applicant has not first applied to the District 
Magistrate or to the Sessions Judge for revision and it 
is not advisable to vary the practice though there may 
not be any rule of statute Jaw on the subject. A. I. R. 
1921 All. 30 ; A.I.R. 1927 All. 829; and A.I.R. 1921 
Cal. 76, Rel. on. (Dalai, J.) JaDUNaNDAN MiSRA 
V. SHEOPAHaL. 119 1. C. 444= 1929 A. L. J. 514= 
10 L. R. A. Cr. 97= 12 A. I. Cr. R. 67= 
30 Cr. L. J. 1079 = A. I, R. 1929 All. 272. 
1 —Revision application entertainable by District 
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dure. 

Magistrate or Sessions Judge — Such application was not 
.entertained by High Court unless District Magistrate 
•or Sessions Judge has been previously moved in the 
matter under S. 435. Criminal Revision No. 237 of 
1927 decided by Kotval, A. J. C., Foil. {Gulam Mohi- 
.uddin, A. J. C.) CHINAI v. EMPEROR. 

109 I. 0. 810 = 10 A. I. Cr R. 333 = 
29 Or. L. J. 618 = A. I. R. 1929 Nag. 13. 
plication to lower Court is essential before 
applying to High Court. 

A previous application for revision to the lower Court 
should be considered an essential step in the procedure 
.and failure on the part of the applicant to submit his 
application to the lower Court will operate as a bar to 
the application being entertained by the High Court. 
A.I.R. 1921 All. 30 and 41 All, 587, Appr. 

There is no authority for the view that it is unneces- 
sary to make an application to the lower Court for the 
revision of an order merely because that order is an 
appellate order. (Hendall, /.) SUKHRAJ SiNGH 
JEmperOR. 101 1. 0. 603 = 7 A. I. Or. R. 248 = 
8 L. R. A. Or. 36=28 Or. L. J. 476 = 
A. I. R. 1927 All. 834. 

^Allahabad High Court practice — Application to 

'Sessions Judge is necessary. 

In the matter of applications for revision on the 
criminal side, an application to the Sessions Judge is an 
-essential step in the procedure. Failure on the part of 
the applicant to submit his application through the 
lower Court will operate as a bar to the application 
being entertained by the High Court. A.I.R. 1921 All. 
30, Foil. ^Kendall, J.) NaTHE SiNGH v. EmperOR. 

1021, 0. 352 = 7 A. I. Or. R. 438= 
8 L. R. A. Or. 67= 28 Or. L. J. 544= 
A. I. R. 1927 All, 829. 
Lahore High Court practice. 

The usual practice of the Lahore High Court is to 
decline to consider an application under S. 439 unless 
.and until the petitioner satisfies the Court that the 
Sessions Jucge or the District Magistrate has been 
moved in the matter unsuccessfully. Where such peti- 
tion was made to the Lahore High Court, after moving 
•unsuccessfully the District Magistrate sitting as a Court 
of appeal, but not the Sessions Judge, the High Court 
did not decline to entertain the petition. {Broadway^ 
J.) Mahomed Ishaq v. Emperor. 

104 1. 0. 265 = 28 Or. L. J. 815 = 
A. I. R. 1927 Lah. 689. 

Order wholly without jurisdiction — High Court 

will interfere. 

Although under Cl. (4) of S. 144, Cr. P. Code, it is 
incumbent on the petitioners to go in the first instance 
before the District Magistrate before coming up in 
revision to the High Court and ordinarily, that is the 
practice in the High Court still the High Court will 
■interfere where the order of the Sub-Divisional Magis- 
trate is wholly without jurisdiction. A. I. R. 1922 Pat. 
-435 CF.B,), Foil. {Kulwant Sahay, /.) AKAL MaHTON 
V. MahaBIR Mahton. 75 I. O. 631 = 

5 P. L. T. 90 = 1 Pat. L. R. Cr. 223 = 
24 Or. L. J 947= A. I. R. 1924 Pat. 145. 
— S. 4S9— Jurisdiction— Railways Act. 

— ^High Court will not go hito merits when it had 
no jurisdiction to revise order. 

Per PercivaJ J. C . — A person travelled without a 
ticket but with guard^s permission. He was asked to 
pay extra charge which he refused. Application to a 
Magistrate under S.113 (4), Railways Act, was rejected. 
•It was contended that though High Court were to hold 
-that revision was incompetent, still it should go into the 


OR. P. CODE (1898), S. 439— Limitation. 

merits of the Magistrate’s order. 

Held, that High Court could not go into the merits 
of the order, when it had no jurisdiction to revise that 
order. 5 S. L. R. 54, Dist. {Percival, J, C. and 
Haveliwala, A. J. C.) SECRETARY OF STATE v. 
Goeindram Jaichandrai. 126 I. 0. 58 = 

24 S. L. R. 389 = 31 Or. L. J. 952= 
1930 Or. 0. 646= A. I. R. 1930 Sind 162. 
— S. 439— Jurisdiction— Miscellaneous. 

— -Appellate order of a civil Court refusing to file 

a complaint. 

An appellate order by a civil Court confirming refusal 
to lodge a complaint by its subordinate Court is not 
open to revision by High Court under S. 439, Cr. P. 
Code, as the order is not of a criminal Court. (^Stuart, 
C. J.) Nawab Ali V. Madhuri Saran. 

99 I. 0. 48 = 3 O. W. N. 905=28 Or. L. J. 16 = 
7 A. 1. Or. R. 47=7 A. I. Or. R. 240 = 
A. 1. R. 1927 Oudh 14. 
Where the Deputy Magistrate attached the pro- 
perty in dispute, owing to his not understanding the 
meaning of a civil Court’s decree relating to the same 
property, his order is irregular and without jurisdiction, 
{Buckmll, /.) DURGANAND OJHA v. HIRANAND 
OJHA. 76 I. 0. 24=25 Cr. L. J. 88 = 

A. I. R, 1924 Pat. 711. 
— S. 439— Juvenile offenders. 

S. 439, sub-S. Cl; gives the High Court the 

necessary power to pass an order under sub-S. (2), S. 8, 
Reformatory Schools Act, of detaining a boy accused in 
a Reformatory, not only on appeal but also in revision. 
Criminal Reference No 41 of 1924 held wrongly decided. 
{Fawcett and Mirza, //.) EMPEROR v. LaKSHMAN 
NaRan. 112 I. O. 344 = 11 A. I. Or. R. 308 = 

29 Or. L. J. 1016 = 30 Bom. L. R. 962= 
A. I. R. 1928 Bom. 348. 

— S. 439— Limitation. 

No time limit is placed on High Court's power 

of revision. 

Art. I8l has no application to an application made to 
High Court in revision of an order of a Criminal Court 
of inferior jurisdiction. It does not appear that the 
Legislature ever intended that there should be a time 
limit placed upon the power of the High Court to 
interfere by way of revison in a criminal case. There 
is no reason also why the same principle should not be 
applied to Civil Revisions. These powers are exercised 
by High Court quite irrespective of any right on the 
part of the aggrieved party to move the Court. 43 Cal. 
1029, Ref. {Pullan, J.) SHAH NIAM Ata v. 
Emperor. 126 1. 0. 396 = 7 o. w. N. 663= 

1930 Cr. 0. 941 = 31 Cr. L J. 1012= 
A. I. R. 1930 Oudh 401. 

The admission or non-admission of applications 

for revision is entirely discretionary and it is not neces- 
sary for the Court to prescribe any hard and fast rule 
but the Court -should not as a matter of practice admit 
applications for revision unless it is satisfied that they 
are made within a reasonable time and the reasonable 
time would appear to be the time granted by statute for 
admitting appeals. When an application for revision 
has been made after the expiry of the period allowed for 
an appeal it is proper that the Court should ask the 
applicant to give reasons for the delay and if those 
reasons are not sufficient to dismiss the application. 
{Ptdlan, /.) SHAH NaIM Ata v. EMPEROR. 

126 I. C. 395=7 O. W. N. 663= 
1930 Or. 0. 941 = 31 Or. L. J. 1012= 
A. L R. 1930 OudE 401. 

— Offence of embezzlement — Sentence of imprison- 
meant should generally be ^ven? — Accused convicted 
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■CE. P. CODE (1898), S. 439— Limitation. 


under S. 408, Penal Code, given the benefit of S. 562. 
Cr. P. Code — Lapse of considerable time — High Couit 
refused to interfere in revision. A. I. R. 1925 Oudh 
•673 ; 19 P. W. R. 1910 ; A. I. R. 1925 Bom. 192 and 
A. 1. R. 1926 Sind 101, Rel. on. ^Addiso^, /.) EM- 
PEROR V. RriAlRATl Lal. 107 I. 0. 775= 

10 A. I. Or. R. 27 = 29 Or. L. J. 291 = 
A. 1. E. 1928 Lah. 926. 

Practice of CalctUta High Court. 

It is an established practice of the Calcutta High 
■Court that an application against an order of the Court 
below in criminal cases should be made within 60 days 
from the date of the order. The practice is uniform, 
and only in special circumstances it can be departed 
from. 43 Cal. 1029 and 25 C. L. J. 564, Ref. 

That the application could not be made in time owing 
to the oversight on the part of the petitioner’s legal 
advisers is not a ground for departing from the settled 
jiractice. {^Suhrawardy and Cammzade, J/.) KiSHEN 

.Dayal z). Darjeeling Municipaijty. 

103 I. 0. 63=64 Cal. 394 = 28 Cr. L. J. 639 = 
8 A. I. Cr. R. 257= A. I.R. 1927 Oal. 574. 

Revision to High Court against order under 

S. 107. 

Persons who come to High Court in revision against 
an order under S. 107 are expected to do so with the 
utmost promptitude and certainly within thirty days of 
the order against which they complain, {Daniels, J.) 
Ram Deo Singh v. Emperor. 97 1. C. 652= 

49 All. 228 = 25 A. L. J. 44 = 27. Or. L. J. 1132 = 
7 L. R. A. Cr. 174= A. I. R. 1926 All. 767. 


— ■■ A llahabad High Court practice. 

Although there is no law of limitation applicable to 
revision applications, it is the settled practice of the 
Allahabad High Court not to admit them unless they 
are made within a reasonable time after the order 
complained of. {Daniels, /.) KinG-EmperOR v. 
Ram Narain. 96 I. 0. 877 = 7 L. R. A. Or. 130= 
27 Or. L. J. 1021 = A. I. R. 1926 AIL 677. 
— S. 439— New plea. 

A contention which should properly be raised in 

the lower Courts, but not so raised, will not be allowed 
to be raised for the first time in revision. {Reilly, J.) 
Balusamy ayyar V. Emperor. 112 1, o. 566 = 
29 Or. L. J. 1062 = 2 M. Cr. 0. 60 = 
11 A. I. Or. R. 362= A. I. R. 1929 Mad. 188. 
Provisions of S. 360 not complied with — Objec- 
tion cannot be raised for the first time in revision. 
i^Adami, J.) ARJUN KURMI v. EmPEROR. 

99 I. 0. 109 = 8 P. L. T. 166 = 28 Or. L. J. 77 = 
A. I R. 1927 Pat. 100. 

Points of facts not put before ti ial Court cannot 

be raised. {Wallace, J.) N. M. RaMA RaJU, In re. 

99 I. 0. 33 = 24 M. L. W. 484 = 28 Cr. L. J. 2. 

Plea of misjoinder can be taken for the first 

dime in revision. 

An accused can take the point of misjoinder in revi- 
sion when the joint trial is bad, even though the point 
was not taken in the Courts below. No question of pre- 
judice arises in such a case. {Greaves and Chotzner 
JJ,) Dalsuk ROY Agarwalla V. Emperor. 

81 1. 0. 343=25 Cr. L. J. 807 = 


A. I. R. 1925 Cal. 248 

Non-compliance with S. 360 cannot be raised foi 

first time in revision. {Mullick and Burkmll, J J. 

Saiyid Mohiuddin z/. Emperor. 861. o’ 459= 
4Pat.488=6P.I,.T. 154 = 3 Pat L. R. Cr. 110 = 
.26 Cr. L. J. 811 = 1925 P. H. 0. 0. 112 = 

„ ^ . A. I. R. 1925 Pat. 414 

— S. 439— Notice. 

-Case heard without notice do accused. 


An order under ’S. 439, setting aside an order of 


Cr. D.— 51 


OR. P. CODE (1898), S. 439 — Pending ^proceedings. 

lower Court under S. 562 (1 A), Cr. P. Code and convict- 
ing the accused under Penal Code, S. 324, was passed 
under the impression that accused was served with a 
notice of hearing. It subsequently turned out that no such 
notice was issued. The Pligh Court thereupon issued a 
notice and re-heard the case. {C. C. Ghose and Cam^ 
miade, //.) RaMESH PODA v, KaDAMBINI DaSI 

31 C. W. N. 960=104 I. C. 447 = 
8 A. I. Cr. E. 438^ 28 Cr. L. J. 831 = 
A. I. R. 1927 Cal. 702. 
Appeal against convictions — Notice for enhance- 
ment IS not necessary. 

Where the accused have preferred an appeal and they 
have had an opportunity of being heard personally or 
by pleader, it is open to the appellate Court to change 
their .on\Ktion to one under a graver section, without 
further calling upci. ihem or issuing to them a formal 
notice, when the Public Prosecutor asks to do so. {RTin- 
caid, J,C, and Rupchand Bilaram, A. J. C.) BUK- 
SHAN V, Emperor. 27 Cr. L. J. 1265= 

98 I. C. 113= A. I. R. 1927 Sind 86. 

Appeal pending— Notice for enhancing sentence 

should not be issued till dismissal of appeal. {Mac- 
leod,C. J. and Crump, J.) ManGaL NaRan zf 
Emperor. 87 1. 0. 424 = 27 Bom. E. R. 365= 
49 Bom. 450 = 26 Or. L.J. 968 = 
A. I. R. 1925 Bom. 268 
Omission to serve notice of appeal on complai- 
nant or officer appointed under S. 422, Cr. P. Code, is 
no ground for interfering in revision when no injustice 
has been done. {Venkatasubba Rao, J.) KanaKan 
V, AMIR Bl. 84 I. C. 249 = 20 M. L. W. 327= 
^ 26 Cr. L J . 249 = A. I. R 1924 Mad. 837. 
-Older enhancing sentence without notice to ac- 
cused is. void and Court can re- hear the case.. (Case-law 
discussed.) {Odgers and Wallace, JJC) T. SOMU 
NaIDU, In re, 84 I. C 850= 47 Mad. 428 = 

20 M. L. W. 18 = 34 M. I.. T. 218 = 
26 Cr. L.. J. 370 = A. I. R. 1924 Mad. 640= 
46 M. L. J. 466, 

— S. 439— Pending proceedings. 

--Exceptional cases^ Test for determining. 

The High Court does not interfere in a case pending 
in a subordinate Court unless it is of ■ an exceptional 
nature. One test of its being of exceptional n atm e is 
that a bare statement of the facts of the case w'ithout 
any elaborate argument should be sufficient to convince 
the High Court that the case is a fit one for its inter- 
ference at an intermediate stage. Where • in a proceed- 
ing under S. 488, Cr. P. Code by a wife against her 
husband the trial Magistrate passed an order that 
certain letters from his wife produced by the husband 
were inadmissible under S. 122 Evidence Act, the case 
was forwarded to High Court for .setting aside the 
order'. 

Held, that the order being purely an interlocutory 
order the High Court could not interfeie, it being not 
convinced that the case was of any exceptional nature 
and a fit one for its interference at an intermediate state- 
25 Cal. 233, Rel. on. {Skadi Lal, C. /,) DONLEA v 
MRS. DONLEA, 1930 Or. 0. 977= Si P. L. R. 809 = 
A. I. R. 1930 Lah. 881. 

Part heard trial. 

Only upon allegations of the gravest departure from 
procedure should the High Court take the conduct of 
a case, before its termination, out of the hands of the 
trial Court. 39 Mad. S6l and A.I.R. 1925 Mad. 39, 
Ref {Curgenven, J.) NaCHIAPPa UDaYAN v. KinG- 
EmPEROR. 61 Mad. 84 = 26 M.L. W. 487 = 

. 1927 M. W. N, 752= 39 M.li.T. 462= 
28 Or, I*. J. 979 = 9 A.I. Or. R. 139 = 106 1,0. 803 = 
A. I. R, 1927 Mad. 975=53 M.L.J. 628. 
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OR. P. CODE (1898), S. 439— Pending proceedings. 

'■■ ■ ' Charge framed and only defe7ice remat^iingto be 

heard — High Court will not interfere. 

It is only in ver} exceptional instances that the High 
Court will interfere in revision with the action of a 
Subordinate Court in respect of any pending case, and 
especially when such a case has reached the stage 
where a charge has been drawn up and only the defence 
of the accused remains to be heard. 26 Cal. 786, Foil. 

8 S.L.R. 143, Dist. {Perctval^ J.C. and Aston^ A,J,C.) 
ManilaLz/. Kamberali. 28 Or. L. J. 644= 

103 I. 0. 100 = A. I. R. 1927 Sind 231. 

Procedure followed very irregular and extra- 

ordinary — Revision re'ected. 

Where the trial Magistrate consulted his appellate 
Magistrate as to the course to be followed in a parti- 
cular case and the latter gave advice on the matter to 
the former. 

Held^ that the procedure followed was extremely 
irregular and extraordinary but did not justify inter- 
ference by the Court so long as the proceedings had not 
come to a termination, {Venhatasubba RaOy Jf) 
Sami GOUNDAN, In re, 85 I.C. 37 = 

20 M:.L.W. 937 = 26 Or, L, J. 421 = 
A. I. R. 1925 Mad. 315. 

High Court would interfere where bare statement 

of the facts of the case justifies interference. 

The circumstances which will justify the interference 
of the High Court in a pending case cannot be laid 
down with precision. But one safe practical test would 
be that a bare statement of the facts of the case with- 
out any elaborate argument should be sufficient to 
convince the High Court that it is a fit one for its 
interference at, an intermediate stage. 25 Cal. 233 and 
47 Mad. 722, Ref. to. {Baker, J.C.) Madhav EHAG- 
WANT DESHMUKH V. EMPEROR. 88 I. 0. 181 = 
26 Or. L. J. 1093 = A. I. R. 1925 Nag. 345. 

High Court can interfere in proceedings for 

granting bail. 

Proceedings in which it is or it has been determined 
whether bail from the accused person should be taken 
or not come within the definition of “any proceeding” 
under S. 439 and the High Court can under that sec- 
tion interfere and control the propriety as well as the 
regularity of such proceedings. {Kinkhede, A.J.C.) 
Local Government v. Gulam Jilani, 

82 1. O. 765 = 26 Or. L. J. 1563 = 
A. I. R. 1925 Nag. 228. 

High Court — When interferes. 

Although the High Court would not interfere much 
with the discretion of the Magistrates who are vested 
with ample powers to dispose of a case before it has 
proceeded to its due termination, it would so interfere on 
occasions where the circumstances clearly call for its 
interference. Courts should look with much suspicion 

• on criminal actions which are brought forward by 
partners of a still subsisting partnership against one 

• another, so as to make a prosecution an extremely 
oppressive mechanism for compelling a partner to 
admit or pay up a claim or enter into some compro- 
mise in a matter which is really one, more suitable 
for settlement in a civil suit than a case for a criminal 
prosecution, {Kennedy^ J.C. and Rupchand Bilaram, 
A.J.C.) Udharam V. Emperor. 89 1. 0. 247= 

, 26 Or.L. J. 1303 = A. I. R. 1926 Sind 231. 

, ^Interference is exceptional. 

Although it is unusual to interfere in revision with a 
pending case the High Court will interfere in excep- 
tional cases, e. g,, where a pleader was charged 
under S. 409. for retaining fees the legal recovery of 
which was time barred. {Batten, J.C f) RRISHNa 
RaQ V. Emperor. 73 1. 0. 336= 6 N.L.J, 119 = 


OR. P. dODB (1898), S. 439 — Powers of High 
Court— Conversion of acquittal into conviction. 

— S. 439— Powers of High Court— Charge. 

High Court has extraordinary jurisdiction to set 

aside a charge framed by the lower Courts. 42 P. R. 
1885 (Cr.), Diss. from; 33 P.R. 1910 (Cr.) Foil. {Dahp 
Singh, J.) Balbit Singh v. Emperor. 

29 Or. L. J. 1008=11 A. I. Cr. R. 262 = 
112 I. C. 224= A. I. R. 1929 Lah. 67. 
— S. 439 — Powers of High Court— Oonunitment. 

Court can exercise powers conferred by S. 423 

(1) (c). 

It is competent for a Court under S. 439 of the Cr. 
P. Code to exercise the powers of an Appellate Court 
conferred by S. 423 (1) {c) and a fortiori to reverse or 
alter an order of commitment passed by a Sessions 
Judge under S. 423 (1) {b). {Dalai ^ J. Cj) RAM 
Samujh Lal V. Emperor. 82 1. 0. 767 = 

11 O. L. J. 748 = 25 Cr. L. J. 1375 = 
A. I. R. 1925 Oudh 233. 
— S. 439 — ^Powers of High Court— Conversion of 
acquittal into conviction. 

Accused charged under S. 302, Penal Code, but 

convicted under S. 304 — Convicting him under S. 302 in 
revision is without jurisdiction. 37 Mad. 119, Dist. 
A. I. R. 1922 All. 487 and A. I. R. 1924 Bom. 456, 
Appr. {Sir Lancelot Sanderson.) KiSHAN SiNGH v. 
Emperor. 60 All. 722= 

55 I. A. 390 = 26 A. L. J. 1099 = 
30 Bopi.. L. R. 1572 = 48 C.L. J. 397 = 
10 L. R. A. Cr. 129 = 12 A. I. Cr. R. 241 = 
33 C. W. N. 1 = 29 P. L. R. 576=5 O. W. N. 911 = 
28 M. L. W. 396 = 1928 M. W. N. 749 = 
29 Or. L. J. 828 = 111 1. 0. 832=1 M. Or. 0. 244= 
A. I. R. 1928 P. C. 254=56 M. L. J. 786 (P. C.). 

Acquittal cannot be converted into conviction. 

High Court has no power in revision to do what is 
tantamount to converting a finding of acquittal into one 
of conviction. Where the accused had been acquitted 
by the Sessions Judge of murder and also under the first 
part of S. 304 but was convicted under second part 
High Court cannot convict him of either of these 
offences except on an. appeal by the Local Government. 
S. 439 prohibits the converting of a finding of acquittal 
into one of conviction and says nothing about the 
acquittal being partial or complete. A. I. R. 1922 All. 
487, Appr.; 37 Mad. 119, Diss. {Waller and Madka- 
van Natr, JJ.) SUBBA CHUKLI, In re. 

60 Mad. 269 = 28 Cr. L. J. 397 = 100 1. C. 1063= 
38 M. L. T. 379= 26 M. L. W. 888 = 
A. I. R. 1927 Mad. 682 = 62 M. L. J. 707. 

High Court cannot convert a finding of acquittal 

into one of conviction only when there is complete 
acquittal — Acquittal under a particular section but 
conviction under another — High Court can alter acquit- 
tal under that section into a conviction. A. I. R. 1924 
Bom. 456 and A.I.R. 1922 All. 487, Not Foil.; 37 Mad. 
119 ; A. I. R. 1924 Rang. 93 and 23 Cal. 975, Foil. 
{Kincaid, J. C. and Lobo, A. J. C.) EmPEROR v. 
Sadhu. 20 S. L. R. 352= 27 Or. L. J. 1121 = 

97 1. 0. 641= A. I. R. 1927 Sind 16. 

Sub-clause (4) does not prohibit a Court from 

convicting in revision on a charge upon which the trial 
Court has in effect acquitted an accused. A. I R. 1924 
Bom. 456, Not Foil.; 12 P. R. 1904 (Cr.) and 37 Mad. 
119, Foil. {Broadway and Fforde, JJ.) KanSHI v. 
Emperor. 8 L. L. J. 188 = 27 P. L. R. 244 = 

27 Or. L. J. 566 = 94 I. 0. 134= 
A. I. R. 1926 Lah. 361, 
— H igh Court cannot convert acquittal into convic- 
tion unless it is acting both a$ appellate and revisional 
Court, A. I. R. 1924 Bom, 456, Foil. A. I. R. 1924 
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Rang. 93, Exp 1. iCarr and Duckworth^ //.) EM- 
PEROR V. Kan Thein. 4 Rang. 140= 

5 Bur. L. J. 80 = 27 Or. L. J. 1393 = 98 I. 0. 705 = 
A. I. R. 1926 Rang. 154 . 
— S. 439— Powers of High Court— Costs. 

The High Court has no power to award costs in- 
curred before it on the hearing of a Criminal Revision 
against an order passed under Chapter XII (Ss. 145- 
148) of the Cr. P. C. A.I.R. 1922 Mad. 502 (F.B.), Foil. 
{Spencer^ Offg. C.J.^ Kumaraswami Sastri and Krish- 
nan, //.) Veerappa Naidu v. AVUDAYAMMAL. 

86 I 0. 147=48 Mad. 262 = 26 Or. L, J. 707= 
21 M. L. W. 688= A. I. R. 1925 Mad. 438 = 
48 M. L. J. 106 (F. B.). 
— S. 439— Powers of High Court— Dismissal for 
default. 

A criminal revision petition dismissed in default 

without any decision on the merits can be reheard. (10 
C. L. J. 80, Foil.). iAbdul Qaair, /.) KlSHEN SiNGH 
V, Girdhari Lal. 69 I. C. 638 = 

A. I. R. 1924 Lah 310. 
— S. 439— Powers of High Court— Dismissal of 
cohiplaint. 

Complaint enquired into by two Magistrates and 

dismissed — Sessions Judge refusing to take action in 
revision — High Court will interfere only if there is 
strong probability that further enquiry will result in 
conviction. 26 All. 564, Rel. on. {Maatair, A. J. C.) 
Malthura Prasad v, Narendra Singh. 

122 I.C. 384=31 Or.L.J. 413= A.I.R. 1930 Nag. 150. 
— S. 439— Powers of High Court— Enquiry. 

A furth er enquiry may be ordered only in cases 

where a Magistrate has not taken sufficient trouble or 
has come to a perverse decision. But a Court of revision 
is not entitled to order further inquiry merely for the 
reason of the disagreement with the conclusion of the 
Magistrate. {Dalai, /.) KUNDAN LaL v , MaNOHAR 
Lal* 117 1. 0. 346 = 10 L. R, A. Cr. 102= 

30 Cr. L. J. 755=12 A. I. Cr. R. 94 = 
1929 Cr. C. 176= A. I. R. 1929 AU. 688. 

High Court can enquire into validity of reasons 

for discharging jxiiy. {Suhrawardy and Graham, JJ.') 
abdur Rahim v Emperor. 83 C. W. N. 426= 
66 Cal. 1032 = A. I. R. 1929 Cal. 343. 

A Revising Court has power to order further 

enquiry even when the Subordinate Magistrate has 
recorded all the evidence of the prosecution. Where the 
Sessions Judge after going carefully through into the 
evidence came to the conclusion that the finding of the 
Magistrate was either perverse or in all probability 
wrong or manifestly at variance with the evidence which 
he has recorded and where this was his considered 
opinion, the High Court refused to hold that his order 
directing a further enquiry was illegal, improper or 
incorrect. {J^'e/tdall, A, J. C.) KaRHLEYz'. Jagan- 
NATH PRASAD. 87 I. C. 111 = 11 O. L. J. 611 = 
26 Cr. L. J. 969= A. I. R. 1925 Oudli 180. 
— S. 439— Powers of High Court— Extradition. 

Extradition Act, 7 — Order of District or 

Chief Presidency Magistrate executing warrant under 
S, 7 can he revised^ 

Execution by the District Magistrate (or the Chief 
Presidency Magistrate) in British India of a warrant 
under S. 7 of Extradition Act is not an executive act. 
The Magistrate has judicially to consider the matter and 
decide whether the warrant can be executed according to 
law and the order of the Magistrate is subject to the 
revisional powers of the High Court. The order can 
also be interfered with under S. 561- A. On proper 
proceedings being taken High Court can also interfere 


CR.P. CODE (1898), S. 439— Powers of High 
Court — Interference by. 

under S. 49l. 42 Cal. 793 held too widely stated. 
7 Bom. L. R. 463 ; 41 Cal. 400 and A. I. R. 1922 Pat. 
442, Rel. on. {Mtrza a?id Baker ^ JJ.) BaI AiSHA, 
In re. 117 I. C. 321 = 31 Bom. L. R. 62 = 

53 Bom. 149 = 30 Cr. L. J. 772= 
A. I. R. 1929 Bom. 81. 
— S. 439 — ^Powers of High Court — Inherent powers. 

Land wrongly attached under S. 88— Pligh Court 

can interfere under inherent powers. {Harrison, J.) 
Bhutta Singh v. Emperor. 27 Cr. L. J. 1025= 
8 L. L. J. 608 = 27 P. L. R. 825 = 96 I. 0. 977= 
A. I. R. 1926 Lah. 662. 

The High Court’s pow’ers of revision are in 

express terms limited to those conferred by certain 
sections mentioned in S. 439. S. 526 is not one of these. 
{MayOung, J.) ASHU v. Mg. PO KHAN. 

77 I. C. 885=1 Bang. 632= 2 Bur. L. J. 236 = 
25 Cr. L. J. 485 = A. I. R. 1924 Rang. 100. 
— S. 439 — Powers o'f High Court — Interference by. 

Where the accused is not prejudiced there will be 

no interference in levision, though the case ended in 
conviction, and a fortiori there will be no interference in 
the case of an acquittal. Where, however, the acquittal 
is the result of a wholly illegal procedure, the High Court 
can interfere in revision and direct a retrial of the case. 
{Sundaram Chetty, J.) PiCHA KudUMBAN v, 
Servaikara Thevan. 1930 M. W. N. 770. 

A court of revision is not precluded from inter- 
fering with questions of fact, in criminal cases. {Jackson, 
A. J. C.) PRATAP Singh v. Emperor. 

124 1. C. 449 = 31 Cr. L. J. 669. 

Every irregularity or illegality does not ipso facto 

vitiate a trial or call for the exercise of the powers of 
I interference by the appellate or revisional Court unless 
it has resulted in a failure of justice, it is sufficiently 
covered by the very wide provisions of S. 537 of the 
Code. {jVild, J.C. and Rupchand, A. J. Cf) KAJABALI 
Hassanali V. Emperor, 1930 Cr. c. 1147= 

A. I. R. 1930 Sind 316. 

The principles upon which this Court habitually 

acts as a Court of revision in relation to the enhancement 
of sentences are that it should not interfere if the sentence 
passed involves substantial punishment, and should 
interfere if the sentence is manifestly inadequate. The 
Court is, in particular, slow to interfere where inter- 
ference .would involve the imprisonment of persons 
already discharged from jail, though this circumstance is 
no insuperable obstacle. Again the Court frequently, 
declines to interfere, in order to enhance a sentence, on the 
mere ground that it would itself have passed a heavier 
sentence, contenting itself with pointing out that the 
sentence, is so far light that a heavier sentence would 
have been maintained. 7 P. R. 1889 (Cr.), Foil. {Tek 
Chand, /.) KHUDA BaKSH v. FeROZE DIN. 

114 1. 0. 442 =30 Or. L. J. 300 = 1929 Or. 0. 90 ^ 
A. I. R. 1929 Lah. 531. 

-^Sentence. 

High Court has power to interfere in case of an 
excessive sentence even when the case is before it on 
reference. {Addison and Johnstone, JJ.) B. T. E. 
Barnsfield V. Emperor. 118 1. 0. 438= 

30 Or. L. J 918= A. I. R. 1929 Lah. 187. 

The High Court is not precluded by sub-S, <5), 

S. 439, Cr. P. Code, from interfering with the conviction 
of an accused who had not preferred an appeal when the 
case is before the Court otherwise than at his instance. 
{Adafui and Macpherson, JJ.) MT. ChaMPA PaSIN v. 
emperor. 9 A. I. Or. R. 546 = 108 I. 0. 81 = 

29 Or. L. J. 325= A. LB. 1928 Fat. 326. 
-’- L imits of. 
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OR.P. CODE (1898), S. 439— Powers of 
Court — Interference T3y. 


High CB. P. CODE (1898), S. 439 —Proceedings under 
S. 144. 


And although the High Court has jurisdiction under 
S. 439 to exercise its Dowers of rev ision whatever the 


— S. 439— Powers of High Court— Reference. 

' Held, that the High Court has power to pass 


source of its knowledge, a High Court would not, as a orders on a reference by a Judge in i expect of his own 
rule, exercise those powers in a case where the Magis- order. J.) Emperor Radha RaMaN. 

trate making the report has jurisdiction to dispose of 1930 A. L. J. 1076 = 1930 Cr. 0. 1201 = 

the matter himself. l5 Cr. L. J. 472, Rel. on. {Ferctval, A. I. R. 1930 All. 817. 

/. C. and Aston, A, J, C.) Emperor zj. Rahimdino. — S. 439— Private complaint. 

22 S. L.R 201 = 9 A. I. Cr. B. 154 = 105 I.C. 802= Per Mulhck, /.—The power of interference in 


28 Cr. L. J. 978 = A. I. B. 1928 Sind 69. revision should be most sparingly exercised and only in 

Technical illegality — Accused not prejudiced — cases where it is urgently demanded in the interests of 

High Court will not interfere. 5 P. R. 1906 (Cr.), Foil, public justice, f., cases in which there has been a 
( Marti neau, /.) M\JRU DHAR7J.:E.MFER0R. denial of the right of fair trial and which attract the 

93 1. 0. 1054 = 27 Cr. L. J. 558 (Lah.). operation of S. 107 of the Government of India Act. In 

Conviction by Pane hay at under I. P. C., S. 426 cognizable cases the piivate prosecutor has no position 

Mischief — Value of property damaged not mentioned at all and that if the Crown decides to let an offender 

in judgment — High Court can interfere under Govern- go, no other aggrieved party can be heard to object that 
ment of India Act, S. 107, but not under Cr. P. Code, he has not taken his full toll of private vengeance. The 


{Devadoss, /.) MUNIGADU v, EmPEROR. 

88 I. C. 521=1925 M. W. N. 600 = 


Crown and not the complainant is alw^ays the party. 

Per Maephersm, J. — The High Court possesses the 


26 Or. L. J. 1161 = A. I. B. 1925 Mad. 1144. power to set aside an acquittal under S. 439 on being 


-S. 439— Powers of High Court- Nature of. 


moved by a private person, and this power is not res- 


—Jiule for mie rehef can be utilized for any other tricted to ca-;es where there has been no trial, or where 

y r there has been a denial of the right of fair tnal. It 

’’ Where the Rule issued by High Court was to show ‘'annot be laid dovro that in every case of a prosecution 
cause why the appeal should not be reheard by the for a cognizable offence the private prosecutor in _ India 

_ . z . Viocj r\r\ at Qil in fnP litioratinn nrinnnlA 


Sessions Judge, 

Held, it was within the competence of High Court to 


has no position at all in the litigation. Neither principle 
nor authority supports the view that an application 


make any order as it may think fit, e.g., it may 


order under S. 439 against an acquittal is not maintainable 


that the order of the Sessions Judge be set aside. ^ private prosecution where the offence charged is 
(Sanderson, C. J. and Panton, /.) BEJOY SiNGH cognizable. (AfulUei and RAI 


Hazari ». Mathuriya Debya. 42 0. L. J. 124= 
A. LB. 1925 Cal, 1182. 

Order under S, 523, Cr. P. C., can be examined. 

(Broadway, J.) CHUNI LAL v. ISHAR DaS. 

73 I. 0, 702 = 4 Lah. 38 = 24 Or. L. J. 670 = 
A. I. B. 1924 Lah, 76. 

— S. 439— Powers of High Court— Practice. 

^ — Court ordinarily confines itself to points raised 


124= V, BhaGWANT Das. 92 I. 0. 219 = 5 Pat. 25 = 

1182 6 P. L. T. 833 = 27 Cr. L. J 235 = 

nined.* A. I. B. 1926 Pat 176. 

Private complainant cannot move High Court 

670= to enhance sentence* 

irh, 76. A private party cannot apply to the High Court for 
enhancing a sentence passed by a Subordinate Court. A 
raised District Magistrate, a Sessions Judge, or the Govern- 
^ ment Pleader, may draw the attention of the High 


in the revi non petition . ^ ^ Court to a sentence with a view to its being enhanced; or 

Ordinarily a Judge disposing o a revision p 10 the High Court can of its own motion send for the 

by a convicted person h^s plea er ^ *i,I record and take action with a like object. If a private 

of his conviction cannot be said to be a 3^ ^ Avprrisintr complainant considers a sentence unduly lenient, he may 
question of enhancing the sentence. A Court exercising attention of Government to the fact. (Macleod, 

its revisional powers upon a revision petition ordinarily Dula. 

deals with the points raised in the petition and has no ^ ^ 614= 48 Bom 358 = 26 Bom. L. E 182= 

occa:>ion to travel outbide them and consider the whole 25 Or. L. J. 966 = A. I. B. 1924 Bom. 320. 

case upon its merits, as the Court that tries the accused i v t i . r i 

and th^ Court that hears the. appeal, if any. dpes..It — by I^ 


and the uouri cnat nears vuc n auj, vauw. xt - ^ ^ ^ / »- / . 

be otherwise in a revision case taken up by the —Even third party can apply in revision. (STanhaiya 
migM be V lai. J. C.) Dr. ZAHIRUOniN t-. NARIRUTiniN. 

Court suomotu. (Speruer cmd Walla.e, //.; ANIF cno_oa n. t. .t ioox 171 


Sahib In re. 85 X. 0. 727 — 26 Or. L.J. 583— 

A. X. ■&. 1925 Had. 993. 
— S. 439 -Powers of High Court— Principles. 

^ — The powers of the High Court in criminal revi- 

* * Iff* >1 _ -.i* 


71 1.0. 602 = 24 Cr.L.J. 186= A.LB. 1924 Oudh 171. 

No revision lies at the instance of priT'ate person^ 

An order of acquittal passed under S. 494, Cr. P. 
Code, should not be revised by the High Court at the 


sion are not intended for the gratification of private instance of a private party. The ^ private prosecutor 
malice, nor are they to be used to vindicate the position no position at all in criminal litigation. The Crown is 
of a private prosecutor where a merely technical offence the prosecutor and the custodian of the public peace, 
has been committed, however clearly that technical and if it decides to let an offender go, no other aggrieved 


offence may have been proved. {Courtney-Terrell, C.J. 
and James, /.) NARAYAN MaHARANA v, EMPEROR. 

1251.0. 134 = 9 Pat. 113=1930 Or. 0. 609 = 
31 0ri L. J. 789 = 11 P. L. T. 772 = 
A A. I. B. 1930 Pat. 241. 

— Revisional powers are for correction of injustice. 

Powers of revision are given- to second appellate Court 
for the correction of injustices, and not forithe correction 
of mere illegalities. {IJ alii fax. A, f. C.) EmpfROR v. 
(ioviNPA KUNBI. 109 I.O. 214 = 

10 A. I. Or; B. 173 = 29 Or. L.J. 486 = 
A. I. B. 1928 Nag. 172. 


party can be heard to object on the ground that he has 
not taken bis full toll of private vengeance. (Mullirh and 
Maepherson, J/,) GULLI RHAGAT ik NaRAIN StNGH. 
77 1.0. 734= 2 Pat. 708 = 5 Pat. L. T. 404 = 
25 Or. L. J. 446 = 2 Pat. L. B. Or. 165 = 
2 Pat. L.E. Or. 187 = A. I B 1924 Pat. 283. 
— S. 439— Proceedings tinder S 144. 

Interference by High Court, 

The powers of the High Court in revision are general 
and their generality cannot be cut down by any decision. 
Where the elements essential to action under S. 144, Cr, 
P. C,, are shown- to exist upon materials legally before 
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OB. P. CODE (1898), S. 439— Proceedings under 
S. 144. 

the couit, the High Court will in exercising its powers 
respect the opinion of the local authorities both as to 
the gravity of the danger and as to the steps necessary 
for the main‘‘enance of peace. But if the grounds for 
action as stated m the order are either unfounded in 
fact or insufficient in law or if it is shown that the 
order against the public as framed violates the conditions 
laid down by S. 144, then it is the duty of the High 
Court to interfere. {Pandalai^ /.) SriRAMAMURTHI v. 
Emperor. 1930 M. W. N. 849. 

— S. 439— Proceedings under S. 145. 

If a declaratory order is passed under S. 145 (6) 

the order can be revised, but if the Magistrate on the 
facts lefuses to proceed under S. 145, such order cannot 
be revised. {^Keimedy^ J. C. and DeSouza,, A. J. C.) 
MOOLYAMAL TOPANDAS V. ALl Mahomed Jadow. 

89 I. 0. 309 = 18 S. L, R. 278 = 26 Or. L. J. 1333 = 

A. I. B. 1926 Sind 85. 
Necessary party not asked to file written state- 
ment — No specific statement as to danger of breach of 
peace — Proceedings will beset aside in revision. (Dalai, 
C. J.) RAM BUSHAN DaS V. RaM LaKHAN SAHU. 

85 I. 0. 918 = 26 Or. L. J. 630 = 
A. I. B. 1925 OudhL 484. 

Refusing to admit written statement filed by 

claimants in pioceedings under S. 145 is revisable as 
the effect of it will be that the Magistrate’s decision 
under S. 145 will not be binding on the parties whose 
written statement Magistrate had refused to admit. 
(Jwata Prasad, J.) RaGHUNATH KUER v. RaJ- 
KISHORE KUER. 811.0.442 = 5 P. L. T. 458 = 

25 Or. L.J. 906 = A. I. B. 1924 Pat. 783. 
— S. 439— Proceedings under S. 195. 

Application for revision lies under S. 439 even 

when the sanction is granted by a civil Court. 5 P. R. 
1908 Cr, (F. B.), Foil.; 40 Cal. 477 ; 26 All. 249 ; 26 
Mad. 139 ; A. I. R. 1921 Pat, 94 ; A. I. R. 1927 Oudh 
14 ; 26 Bom. 785 ; 8 Cr. L. J. 35l, Ref. (B/itde, /.) 
HORi RAM V. Emperor. 116 I. O. 711= 

11 L. L. J. 103=30 P. Ii. B. 392= 
SO Or. L. J. 666 = 13 A. I. Or. R. 99 = 
A. I. B. 1929 .Lab. 676. 

In a case under S. 195. granting or . revoking 

sanction, where the matter has already been before two 
Courts, the High Court can only interfere, if at all, in 
the exercise of its revision al jurisdiction under S. 439, 
and It will so interfere only in order to prevent a gross 
and palpable failure of justice. 41 All. 649 ; 36 All. 403, 
Foil. (Daniels, J.) JOTI PRASAD v DURGA PRASAD. 

771.0.806 = 4 L.B. A. Cr. 213= 
25 Or. L. J. 454= A. I. B. 1924 All. 461. 
— S. 439— Quashing the proceedings. 

The High Court has power at an interlocutory 

stage to quash the proceedings if a clear case is made 
out. Ordinarily, the High Court would not interfere at 
an interlocutory stage and interfere with the proceedings 
pending before a Magistrate, but when it appears that 
the accused is not guilty on the face of the proceedings, 
the High Court will interfere even at an interlocutory 
stage in order to prevent further harassment of the accu- 
sed. 22 Cal. 131 ; 25 Cal 233 ; 38 Cal. 68 ; 20 Bom. 
543 ; 39 Mad. 561 and A.I.R. 1925 Mad. 39, Foil. 
(Patkar and Baker, //.) In re ShRIPAT ChaNDAVAR- 
KAR. 52 Bom. 161 = 30 Bom. L. B. 70= 

29 Cr. L. J. 317 = 9 A. I. Cr. B. 563= 
108 I. C. 27= A. I. R. 1928 Bom. 184. 

— I -Power under ^sparingly used. 

The power of the Court to take action under S. 439 
by quashing proceedings is undoubted though such power 
will be exercised in exceptional cases only. 33 P. R. 1910 


CB.P. CODE (1898), S. 439— Reduction of sen- 
tence. 

Cr; A. I. R. 1927 Lah. 825 ; and A. I. R. 1927 Lah. 
731, Foil. (Tek Chand, /.) AMAR Nath v. Em PEROR. 

10 L. L.J. 485 = 1131. 0. 536 = 
12 A. I. Cr. B. 85=30 Cr. L. J. 162= 
A. I. B. 1928 Lah. 946. 

Prosecution under S. 4l5, Penal Code — Sessions 

Court recommending to the High Court that proceed- 
ings be quashed — Judge of the Chief Court ordering 
the proceedings to continue — Subsequently accused pray- 
ing, under S. 561-A, the Chief Court to quash proceed- 
ings — Previous decision of the Judge of the Chief Court 
does not constitute estoppel against pow ers of the Chief 
Court under S. 561 and S. 439. (Waztr Hasan and 
Raza, //.) SHEO SaRAN VaISH v JITENDRA NATH 
Das. no I. C. 209 = 5 O. W. N 357 = 

10 A. I. Or. B. 445 = 29 Cr. L. J, 657 = 
A. I. B. 1928 Oudh 292. 

Delay in disposal if a ground. 

Where the delay in disposal of a criminal case is not 
due to the complainant proceedings should not be quash- 
ed on that ground as to quash the proceedings would 
be to deny the complainant justice which would be as 
much a scandal as to allow their continuance. (Broad- 
/•) Mohan v, khan Mahomed. 

99 I. 0. 596 = 8 L. L. J. 518 = 
27 P. L. B. 705=28 Cr. L. J. 164 = 
A. I. B. 1927 Lah. 66 

High Court — Powers of, 

S. 439 does not say that the High Court shall exercise 
only those powers that are conferred on a Court of 
Appeal ; but on the other hand it enacts that ampng the 
powers possessed by the High Court are the powers con 
ferred on an Appellate Court. The High Court has 
power at any stage to quash or set aside proceedings. 22 
C. 131; 26 C. 786; 39 M, 561; 38 C. 168 ; 20 Bom. 
543 and 67 I. C. 589, Foil, (y enkaiastthha Rao, J.) 
Ramanathan CHETTIAR V, S. Subramania aiyar. 
81 1. C. 785=47 Mad. 722=2 M.L.W. 234 = 
35 M. L. T. 77 = 1924 M. W. N. 556 = 
26 Cr. L. J. 1009 = A. I. B. 1926 Mad. 39 = 
47 M. L. J. 373. 

— S. 439— Question of law. 

Where both the parties have tendered evidence 

the question of weight is not a question of law. (Sen, /.) 
Alayar Khan v. Emperor. 120 I, o. 193= 

31 Cr. L. J. 1 = 1930 Or. 0. 39 = 
1930 A. L. J. 254=A. I. B. 1930 All. 23. 

It is open to the High Court to revise a finding 

based on a misapprehension of the law. (Macpherson, /,) 
Jagannath V. Emperor. 116 1. C. 895= 

SO Or.L.J. 546 = 10 P.L.T.. 483=12 A.I. Cr. B, 360 = 
A. I. B. 1929 Pat. 429. 

Order on wrong application of law can be set 

aside* 

Where the apoellate Court has wrongly considered 
that the whole of the proceedings in the trial Court were 
without jurisdiction on a wrong application of the pro- 
visions of law, its order can be set aside in revision. 
(Daniels, /.) MT. MASALA EMPEROR. 

92 1. O. 870 = 27 Cr. L. J. 358 = 7 L. B. A. Or. 75 = 
A. L B. 1926 All. 368. 
Lower Court’s order erroneous in law but other- 
wise proper ought not to be set aside. (Simpson, A, J. C.) 
SRIKISHAN V. DEBI DaYAL. 90 I. 0. 916 = 

2 O. W. N. 823=26 Or. L. J. 1619 = 
A. I. R. 1925 Oudh 739. 
— S. 439— Reduction of sentence. 

A High Court should be satisfied that the sentence 

awarded is so unreasonable and so excessive as to require 
a reduction before it can interfere in revision on the. 
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OR P. COBB (1898), S. 439— -Reduction of sen- 
tence. 

question of sentence. {^Rupchand and Barlee^ A. J. Cf.) 
MuRiDO Emperor. 125 I. O. 46= 

31 Or. L. J. 763 = 1930 Or. O. 122= 
A. I. R. 1930 Sind 58. 

The High Court which has power to confirm the 

order under S. 137 has also power to modify that order 
to such extent as may seem fit. (JBoys^ J.') ManOHar 
Singh v* Emperor. 116 1. 0. 786= 

1929 A. L. J. 385 = 10 L R. A. Or. 49 = 
11 A. I, Or. R. 350 = 30 Or. L. J. 670 = 
A. I. R, 1929 All. 220. 

Where the Couits below have given non- judicial 

reasons for passing a severe sentence, the High Court 
would reduce the sentence in revision, (^Pullan^ /.) 
JAWAD Husain v. Emperor. 2 Luck. 503= 

1 L. 0. 159 = 103 1. 0 401 = 8 A. I, Or. R. 321 = 
28 Or. L. J. 673= A. I. R. 1927 Oudh 296. 
— S. 439— Retrial. 

Order under S, 144 — Expiration of period — 

Retrial. 

Where the High Court finds that the trying Magis- 
trate has jurisdiction to pass an order under S. 144, it 
will not send back the matter to the Magistrate, not- 
withstanding that the order has expired, so that he may 
begin the proceedings again, as regards the accused’s 
showing cause against the order. 13 C. W. N. 195; 20 
C. W. N. 758; 20 C. W. N. 981; 23 C. W. N. 145 and 
A. I. R. 1928 Cal. 440, Ref. {^Rankin, C.J. and Patter- 
son, /.) Dabiruddin Mohammad v. Emperor. 

125 1 0. 273 = 31 Or. L. J. 804 = 1930 Or. 0. 131 = 
A I. R. 1930 Oal, 131. 
—Where acquittal is wrong, High Court can order 
retrial. (Mokiuddin, A.J.C.) RaMCHANDRA z/.ChaNTH* 
MAL. 115 I. O. 169 =11 N. L. J. 242= 

SO Or. L. J*. 405 = 12 A. I. Or. R. 297 = 
A. I. R. 1929 Nag. 87. 
— --Accused acquitted — No erroneous recording or 
omission of evidence — High Court cannot direct re- 
trial by holding that on evidence as it is accused ought 
not to have been acquitted. A. I. R. 1928 P. C. 254, 
Rel. on; A. I. R. 1929 Pat. 139, not Foil. {^Baguley, /.) 
Ma Nyen V. Maung Chit Hpu, 120 1. 0. 912= 
7 Rang. 538 = 1929 Or. 0. 497 = 31 Or. L. J. 186= 
A. X. R. 1929 Rang. 321. 

-An order for retrial in a case of discharge under 

Ss. 342, 355 and 506, Penal Code, after a lapse of about 
two years, amounts to travesty of justice, (JFforde, /.) 
Bishan Singh v. Abdul Ghafur. 

Ill I. 0. 575 = 9 A. I. Cr. R. 428 = 

29 Or. L. J. 896= A. I. R. 1928 Lak. 178. 
S, 439, Cr. P. Code, confers on High Court 

power to direct accused to be committed for retrial. 
6 A. 40 ; 15 C. 608 (F. B ) and 27 Bom. 84, Foil. 
{CouttS’Trotter, C, Waller and Anantliakrishna 
Aiyar, //.) PUBLIC PROSECUTOR v. PONNXJSWAMI 
Nayak. 62 Mad. 166 = 28 M. L. W. 651= 

30 Or. L. J*. 184=11 A.I. Or. R. 560= 
1928 M, W. N. 312 = 1 M. Or. 0. 231= 
113 1, 0. 546= A. I. R. 1928 Mad. 3267= 

65 M L. J. 674 (F.B.). 
Offence under Copyright Act (1914), S, 7 — Accus- 
ed acquitted by trial Court under wrong view of law — 
Retjdal was ordered. 

Where the offence alleged to have been committed by 
the accused was one under S. 7, Copyright Act (1914), 
and the trial Court took a wrong view of the law and 
acquitted accused, 

Held, that in a case where the Court has proceeded on 
a wrong view of the law, and where the matter is of 
great importance to the complainant in his position as 


OR. P. CODE (1898), S. 439 -Revision. 

author of this book, which will be pirated by another 
who will secure for himself the gains that ought legiti- 
mately to go to the petitioner, a retrial should be ordered. 
{Wallace, /.) VeNKATARAO v. PaDMANABHA RaJU. 

105 I. 0. 669 = 26 M. L. W. 489 = 
1927 M. W. N. 772=39 M. L. T. 328 = 

28 Or. L. J. 967= A. I. R. 1927 Mad. 981 = 

53 M. L. J. 629. 

Case heard by a Bench, but not finally disposed 

of — Chief Justice can direct another Bench to hear it. 
{Pktlhps, Wallace and Jackson, //.) MUTHU BaLU 
CHETTiAR V. Madura Municipality. 

105 I. C. 686 = 39 M. L. T. 548 = 
1927 M. W. N. 835 = 28 Cr. L. J. 974= 
27 M. L. W. 239 = 9 A. I. Cr. R. 127= 

A. I. R. 1927 Mad. 961 = 53 M. L. J. 633 (S.B.), 
Retrial ordered by High Court — No Court men- 
tioned — Question left to discretion of Court having 
power to direct the trial. 

If an order for re-trial is made by the High Court and 
it is not stated in the order whether the retrial is to be 
held by the same Magistrate or by some other Magis- 
trate, then it should not be presumed that it was the in- 
tention of the High Court to direct that the re-trial 
should be held by the same Magistrate. Under these 
circumstances the matter is left entirely in the discretion 
of the Magistrate who has got to appoint the C ourt by 
which the case is to be tried. {Rankin and Mukerjee, 
fj.) Bali Ram Kalwar v. Sitaram Kalwar. 

97 I. 0. 948=30 C. W. N. 1002= 
27 Cr. L. J. 1188= A. I. R. 1926 Oal. 1173. 
Prosecution should not be helped with retrial. 

It will not be right to allow the prosecution to shape 
its case afresh after the whole matter has been threshed 
out and the defects brought to light, in the course of 
prolonged proceedings. No retrial should be ordered in 
such a case. (Netvbould and Mukerjee, JJ.) KedaR 
Nath Chakravarti v. p:mperor. 86 1.0. 705= 
26 Or. L. J. 849 = 29 0. W. N. 408 = 
41 0. L. J. 172= A. I. R. 1925 CaJl. 603. 
Acquittal set aside — If High Court could direct. 

When the order of acquittal by the lower Court is^ set 
aside for non-compliance with the mandatory provisions 
of S. 342 it is not within the province of the High Court 
to determine whether the accused should be retried. 
{Suhrawardy and Graham, JJ.) REMEMBRANCER OF 
Legal Affairs, Bengal Satish Chandra roy. 
83 1. 0. 495 = 51 Oal. 924 = 39 0. L. J. 411 = 
26 Or. L. J. 15= A. I. R. 1924 Oal. 975. 

— S. 439— Revision. 

^The High Court does not regard the question of 

enhancement only from the point of view of public inter- 
est but from the circumstances of the particular case 
before it. A private complaint can, therefore, apply in 
revision to the High Court for enhancement of a sen- 
tence. 1924 Bom 320, List. {King and Bennet, //.) 
Man Singh v. Reoti. 1931 Or. 0. 13= 

1930 A. L. J. 1324. 

The High Court in revision is not bound by 

S. 412 but may examine the record for the purpose of 
seeing whether the accused have had a fair trial and 
whether their plea of guilty was based on a proper 
conception of the facts, {Doyle, /.) ALI HOSSEIN v. 
EmPEROR.1930 Or. 0. 1177= A.r.R, 1930 Rang. 349. 

Stay of criminal trial pending civil suit — 

Matter of discretion — Interference by High Court. 

There is no invariable rule as regards the staying of 
criminal proceedings (under S. 82, Registration Act) 
pending the issue in a civil suit. This is a matter for the 
discretion of the trial Court and in criminal revision 
High Court cannot interfere with the order unless the 
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OE. P. CODE (1898), S. 439— Eevision. 

Court has in exercise of its jurisdiction acted in a 
manner which is unjudicial, A. I. R. 1927 Mad. 798, 
Foil.; 1 P.L.T. 697, Ref. {Wort, /.) MiRDAY NaRAIN 
Singh &. Emperor. 119 1. C. 888 = 

10 P. L. T. 889 = 30 Or. L. J. 1101 = 
1929 Or. 0. 252= A. I. B. 1929 Pat. 500. 
... ' " "^Question of fact, when will be gone znto. 

As a rule it is not usual for the High Court to go into 
the facts of a case or to go behind the findings of fact 
arrived at by the Courts below; but in a case which 
depends wholly on circumstantial evidence the question 
whether the circumstances taken as a whole amount to 
conclusive proof of the guilt of the accused or not has 
often to be considered even by a Court of revision. 
{Fazl Ah, J.) BaSUDEO MaNDAR v. EMPEROR. 

117 I.O. 879 = 30 Cr.L.J. 835 = A.I.R. 1929 Pat. 112. 

'N'o interference with findings of fact. 

It is only rarely and in exceptional circumstances that 
the Sind Judicial Commissioner’s Court interferes in 
revision with findings of fact of the lower appellate Court 
and only in cases when the findings are supported by no 
legal evidence or are so manifestly erroneous as to have 
resulted in a miscarriage of justice. {Rupchand Bila- 
ram and Tyabji, A. /. Csf) BHIKACHAND zj. Em- 
PEROR. 98 I. 0. 124 = 21 S. L. R. 130 = 

27 Or. L. J. 1276 = A. I. B. 1927 Sind 54. 

Findings of fact will be accepted. 

It is the settled practice of the Sind J. C’.s Court that 
in dealing with revision applications, the Court accepts 
findings of the low^er appellate Court as correct unless 
such findings are based on no legal evidence or are 
manifestly erroneous. {Kincaid, J. C. and Rupchand 
Bilaram, A. /. C.) EMPEROR v. LUKMAN. 

98 I. 0. 49 = 21 S. Ii. R. 107= 
27 Or. L. J. 1233= A. I. R. 1927 Sind 39. 

Criminal proceedings — Conducted as if in a civil 

suit. 

^ Where a criminal case is launched on the basis of a 
civil dispute between the parties it would be proper 
for the Magistrate to consider whether or not the 
case was of a civil nature and if he came to the conclu- 
sion that only a civil wrong had been committed, he 
should have said so and dealt with the case accordingly. 
If, on the other hand, iie was of opinion that a criminal 
offence had been committed, though he might refer to 
the evidence in a manner equally appropriate to civil 
proceedings he should not have lost sight of this fact 
that he was dealing with a criminal prosecution and 
ultimately he should have disposed of the case purely 
from the standpoint of the criminal law. Where the 
judgment of the magistrate is neither the one nor the 
other, it is liable to interference in revision. {Buckland 
and Cumtng, //.) BHABANI PraSAD MOITRA v. 
Haricharan BHATTACHARJEE 73 I. 0. 938 = 
24 Or. L. J. 714 = 38 C. li. J. 7. 
— S. 439 — Stay of proceedings. 

High Court staying proceedings — Lower Court 
informed by party but disposing of case — Lower Court’s 
order is ultra vires. {Kulwant Sahay, J.) GOURI 
Shankar v. Collector of Muzafferpur. 

87 I. 0. 421=6 P. L. T. 215 = 3 Pat. L. R. Or. 127= 
26 Or. L. J. 965= A. I. B. 1925 Pat. 553. 

Application for stay of criminal proceedings 

pending civil suit cannot be made to the tiigh Court 
unless Magistrate has refused it. {Spencer, /.) 
Y. ANKaMMA v. P. ADRIBHOTLU. 73 I. O. 528 = 
18 M. L. W. 236 = 24 Or. Ii. X 640 = 
A. I. R. 1924 Mad, 235. 

Order directing enquiry under S. 202 — High 

Court will not interfere by staying the ord er. {Lumsdeu 
/.) Wary AM Singh v. The Crown. 83 1. 0. 727= 


I OR. P. CODE (1898), S. 439 — ^Miscellaneous. 

j 26 Or. L. J. 167= A. I. B. 1923 Lah. 663. 

— S. 439— Wrong procedure. 

—Magistrate acting in contravention of law and 
admitting inadmissible and irrelvant evidence — Guilt 
established by legal evidence on record — New trial need 
not be ordered. {Tek Chand, /.) Devi DaS v. EM- 
PEROR. 122 I. 0. 93= 10 Lah. 794 = 

31 Or. L. J. 343 = 1930 Or. C. 350 = 
31 P. B. 742 = A. I. R. 1930 Lah. 318. 

Reference by District Magistrate to High Court 

for enhancement of sentence — Procedure is irregular — 
Proper procedure is to instruct law officer of the Crown 
to file application for revision. {Agha Haidar, /.) 
Gulab z'. Emperor. 107 1.0.285= 

29 Or. L. J. 235= A. I. R. 1928 Lah. 660. 
Illegal attachment. 

Where land has been attached under S. 88 without 
a warrant, the High Court would interfere under inher- 
ent powers to set right the irregularity though not 
according to S. 89. {Harrison, /.) BUTTA SiNGH v. 
Emperor. 96 1. 0. 977=27 Or. L. J, 1025= 

8 L. L. J. 608 = 27 P, L. B. 825 = 
A. I. B. 1926 Lah. 662. 

— S. 439 — ^Miscellaneous. 

Argument ad miseri cordium . 

An argument ad miseri cordium is out of place in a 
court of revision which is concerned with law and pro- 
cedure. {Puiian, J.) Ram Harak V. Emperor. 

7 O. W. N. 761. 

— ^ High Court refused to dismiss important appli- 

cation on a technical ground. {Dalai, J.) Shiva 
Prasad v. Emperor, 119 I. 0. 627= 

1929 A. L. J. 620 = 10 L. B. A. Or. 84 = 
12 A. I. Or. R. 1=30 Or. L. X 1083 = 
A. I. B. 1929 AU. 347. 

Delay in trial. 

Mere delay in the trial, during which the father of the 
accused, who might have given pertinent evidence, died, 
is no ground for not sanctioning the prosecution, unless 
the accused makes out that the delay was avoidable and 
deliberate. {Wallace, J.) Guruvappa NaiCKER, In re. 
118 I. 0. 112= 2 M. Or. 0. 164=1929 Or. 0. 11 = 
30 Or. L. X 866= A. I. B. 1929 Mad. 510. 

Orders under S. 421 and under S. 424 cannot 

he discriminated for S. 439, Cl. (6). 

De Souza, A. /. C. — The order summarily dismissing 
the appeal virtually amounts to an order affirming the 
findings both of fact and of law recorded by the lower 
Court and there is no reason to discriminate between an 
order summarily dismissing 'the appeal under S. 421 and 
an order dismissing the appeal after hearing under S. 
424 so far as its liability to attack in revision for pur- 
poses of S. 439, cl. (6), is concerned. {Aston and De- 
Souza, A. J. Csl) Emperor v. Shidoo. 

Ill I. 0. 856 = 22 S. L. R. 453 = 29 Or. I*. X 936 = 
A. I. R. 1929 Sind 26. 

Appeal under S. 476-B transferred to Subordinate 

Judge — Proceedings before him can be declared null and 
void under S. 115, though not under S. 439. {Stuart, 
C. J. and Raza, J.) BlSMlLLAH KhaN v. SHAKIR 
ALI. 114 I. O. 812=6 O.W.lsr. 882=4 Luck. 165= 
30 Or. L. X 382 = A. I- B. 1928 Oudh 494. 

■ Order to submit a charge-sheet is judicial order.* 

{^Jwala Prasad, J.) ShUKADEVA SaHAY v. HaMID 
MiRJAN. Ill 1 . 0. 862= 7 Pati>61 = 

10 ‘P. L. T. 14=29 Or. L. J. 942= 
11 A. I. Or. B. 209= A. I. B. 1928 Pat. 585. 

Appeal against conviction dismissed — Applic-ation 

for enhancement — Accused cannot be reheard on merits, 
{Fawcett and Palkar, //.) EmPEROR v, BOTU BaI 
Ganeshu. 101 1, o. 593= 8 A. I. Or. B. 89 = 
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OR. P. CODE (1898), S. 439— Miscellaneous. 

29 Bom. L. B. 490 = 28 Cr. L. J. 465 = 
A. I E. 1927 Bom. 666. 

A person renders himself liable to prosecution for 

false statements made in an affidavit in support of an 
application under S. 439 as required by S. 539 A. 20 
Cal. 724 and 5 S. L. R. 102, Dist. {^Ktncazd^ J.C. and 
Barlee, A, J. C.) EMP£R0R v, KUNDAN. 

99 I. 0. 600 = 28 Cr.L. J. 168 = 7 A. I. Cr. E. 336= 
A. LB. 1927 Sind 128. 

--—District Magistrate applyi7ig for revtstoit agat7ist 

Sessions Judge ts undesirable but useful. 

Though to allow the District Iiiagistrate wffio is a sub- 
ordinate of the Sessions Judge to get his superior’s order 
modified in revision, is not advisible yet if the Distiict 
Magistrate is wholly precluded from bringing cases to 
the notice of the High Court, many evils may ensue due 
to judicial idiosyncrasies going unchecked. (JCeimedy^ J. 

C .and Raymo?id, A.J.C^ EjMPERORt^. KaSIM WaLAD 
Mahomed Saffer. 83 1. 0. 881= 17 S. L. B. 268= 
26 Or. L. J. 177= A. I. B. 1925 Sind 188. 

Reference by District Magistrate against the 

order of Sessions Judge is not allowed — Public Prosecu- 
tor should be moved. {(Campbell., /.) EMPEROR v. 
Fazal Dad. 73 I. 0. 269 = 24 Cr. L. J. 573= 

A. I. B. 1924 Lah. 420. 

— S. 440— Discretion. 

There is no established practice in the Allahabad 

High Court to hear counsel in all reference cases. Each 
case must depend on its merits. 8 A. L. J. 237, ExdI. 
and 19 Cal. 380, Dist. (Ashworth, / .) SriPAT NaRAIN 
Singh v . Gahbar Rai. 25 A. L. J. 1010= 

8 A. I. Or. B. 337 = 8 L. B. A. Cr. 135 = 
A. I.R. 1927AU. 724. 
— S. 440— Hearing complainant. 

S. 440 applies to an accused and therefore still 

more strongly does it apply to a complainant. The High 
Court has power to hear the complainant to see what his 
case is about. If the case On investigation should tend 
to show that there has been any denial of natural jus- 
tice, or that some gross and palpable error has been 
committed in the Court below, then the High Court j 
should , direct a rule to issue in order to hear what is to 
be said on the other side. (Marten^ C. J. and Murphy. 
J.) P. D. ShamdaSANI, In re. 31 Bom. L.B. 1144= 
1929 Or. 0 655 = A. I. B. 1929 Bom, 443. 
— S. 440— Bight to he heard. 

No party has a right to be heard. {Dalai ^ J. Of) 

Hafiz Khan v. Emperor. 85 I. 0, 367= 

26 Cr. L. J. 627= A. I. B. 1925 Oudh 558. 
— S. 441— Scope of. 

— — S. 441 is not enacted to enable Presidency Magis- 
trates to give fresh reasons for their decisions contradic- 
tory to those already given ; but to enable them to 
supply reasons wheie in exercise of their privilege under 
S. 370, they have given ho reasons at all. {Jachson, /.) 
Swarnammal V. K. Muniswamy Chetty. 

122 1.O. 800 = 1930 Or. 0. 120= 1929 M. W.N. 893 = 
3 M. Or. O. 66= 31 Cr. L. J. 460 = 
A IB, 1930 Mad. 225. 
— Ch, 33 (Ss. 443 to 449) — Claim for special pro- 
cedure. 

Right to be tried under the provisions of Chap. 

■ 33 can be raised at the time of application for leave to 
appeal. 

There is no nrovision in the Code of enabling a per- 
son to put forward a claim to Be tried under Ch. 33 
either before a Magistrate holding an enquiry or trial in 
a Presidency town or before the High Court during the 
trial of the case. It is unreasonable to suppose that the 
legislature ever intended that when there was no knoxv- 
ing whether there would be a conviction or an acquittal 


CE.P. CODE (1898), S. 443— Failure to claim 

benefit under Chap. XLIV. 

(and both are open to appeal under S. 449, Cr. P. Code) 
an enquiry might be asked for and the Court required 
to decide on the question as to whether if tried outside a 
Presidency town the case w^ould have been triable under 
the provisions of Chapter 33, the only object of 
such an enquiry being that the result of it may be avail- 
ed of for the purposes of an appeal by the accused in the 
case of a conviction and by the Crown in the case of an 
acquittal. The proper time to raise the question is when 
leave to appeal is applied for. {Walmsley a7id Muker- 
;V, //.) T. C. S. Martindale v. Emperor. 

84 I C. 1041 = 40 0. L. J. 256 = 62 Cal. 347= 
29 0. W. N. 447=26 Or. L. J. 401 = 
A.LB. 1925 Cal. 14- 
— S. 443— Both parties Europeans. 

No special procedure when accused and com- 
plainant are both European British Subjects — Magistrate 
need not he a Justice of the Peace. {Addison and John- 
stone, JJ.) B. I. E. Rarnsfield V . Emperor. 

118 I. 0. 438 = 30 Cr. L. J. 918 = 
A.I. B, 1929 Lab. 187- 
— S. 443— Claim to special procedure. 

The mere fact that an accused person is a Euro- 
pean British subject does not tpso facto entitle him to a 
right of any special procedure and not specially restrict 
a Magistrate or a Court of Session in his or its power of 
punishment- {Addison and Johtstone, J J.) B. I. E- 
barnsfield V . Emperor. 118 I.c. 438= 

30 Cr. L. J. 918 = A. I. B. 1929 Lab. 187. 
— S. 443— Failure to claim. 

Accused not claiming before committing Magis- 
trate — Question cannot be raised after comifittial to 
Sessions. 

A claim by the accused and a finding by the Magis- 
trate are necessary ingredients for the application of the 
provisions of Ch. 33. If any such claim is made prior 
to commitment and there is no finding by the Magistrate 
the question cannot be raised in the Court of Sessions. 
If such a claim is made and a finding favourable to the 
accused is recorded by the Magistrate, the Sessions Judge 
w'ould be bound to act under the provisions of Ch. 33, 
and could not refuse to do so on the ground that those 
provisions did not apply. In the case of acceptance of 
the claim of the accused person the finding of the 
Magistrate w'ould be final. When the finding of the 
Magistrate is adverse to the claim it is final unless the 
claimant appeals and in the case of an appeal the deci- 
sion of the Sessions Judge shall be final. Where the 
accused merely stated that they were European British 
Subjects and claimed to be tried as such according to the 
provisions of the Code, 

Held, that there was no claim to be tried under Ch. 
XXXIII. {Dalai, J.C.') F . S. Hary v. EMPEROR. 

88 1. 0. 833 = 2 O.W.N. 469 = 28 O. 0. 230 = 
26 Or. L. J. 1217= A. I. B. 1925 Oudb 469. 
—S. 443— Failure to claim benefit under Cbap. 

XLIV. 

Effect of. 

Per Walmsley; J . — The omission of the accused 
person to avail himself of the right to claim the benefit 
of S; 528-A, does not conclude the matter and he is not 
debarred from urging that the conditions mentioned in 
els. {ci) or (^) of S. 443, exist. 

Pei Mukerji, J. — A claim to be taried under the pro- 
visions of Chapter XXXIII of the Code is wholly differ- 
ent from a claim to be tried as a European British sub- 
ject or an Indian British subject or a Eoropean not 
being a European British subject or an American. It 
is the latter claim only which is dealt with in Chapter 
XLIV of the Code in which section 528-A and 528-B 
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OR. P. CODE (1898), S. 443 -Failure to claim 
"benefit under Oliap. XLIV. 

occur and so far as the former claim is concerned the 
question of status of the claimant does not always aris<=‘ 
as is evident f^om the provisions of sec. 443 (1) {b) of 
the Code. Consequently Ss. 528-A and 528-B. ran have 
no application to S. 449 under which the right of appeal 
is claimed in Ch. 33. Emperor v. Harendra CJiandra 
Chakravarti, (Foil.; {Walmsley and Mnkerji^ //.) 
T. C. S. Martindale V. Emperor. 841.0. 1041 = 
40 0. L J. 256 = 52 Cal. 347 = 29 C.W.N. 447 = 
26 Or. L. J. 401 = A.I.R. 1925 Cal. 14. 
—S. 443— Prosecution by a European employee. 

In a criminal prosecution launched againt a 

British Indian subject by a European employee on 
behalf of a Railway Administration the accused cannot 
claim to be tried under Chap. 33, Cr. P. Code. {Carr^ 
/.) A. V. JOSEPH v. J. L. LaURMOND. 

83 I.C. 894=3 Bur. L. J. 147 = 26 Or. L. J. 190 = 
A. I. K. 1924 Rang. 373. 

— S. 444— Applicability. 

Ch. 33 does not apply to complaint by public ser- 
vant on orders of Government. ( Dawson Miller C. J. 
and Mulhck, J.) EmpEROR v. ZaHIR HaTDER Bil- 
GRANIN. 7 P.L.T, 367 = 27 Or. L. J. 1041 = 

7 A. I Or. R. 97=97 I.C. 17 = A.I.R. 1926 Pat. 566. I 

Clause (1) of S. 444 lays down as a general pro- | 

position as to who is a complainant and the proviso is 
intended to exclude generally from the application of 
the definition public prosecutors, public servants, etc., 
who make complaints or lodge information before the 
police in theii official capacity as such public prosecu- 
tors or public servants, etc., irrespective of whether or 
not they have personal knowledge of the facts or a 
personal interest in the case. (^Lobo^ A, J. C.) BuR- 
CHELL V, Emperor. 20 S. L. R. 178= 

27 Or. L. J. 770 = 95 1 0. 306 = 
A. I R. 1926 Sind 230. 
— -S. 444— Powers of High Court. 

— — S. 444 does not enact that the powers of the 
High Court in the matter of a reference are co-extensive 
with those in an appeal under S. 449* {Dawsofi Mil- 
ler, C,J. and Mulhck, J.) EMPEROR v. ZaHIR H AI- 
DER Bilgranin. 7 P L. T. 367 = 27 Cr.L.J. 1041 = 
97 1. C. 17 = 7 A.I.Cr.R. 97 = A. I. R. 1926 Pat. 566. 
— S. 446— Some accused Indians. 

Case against Indian accused together with one 

European — 'Magistrate cannot assume jurisdiction over 
Indians by discharging the European — He must conimit 
them to Sessions. {Dalai, J.) BaNaRSI DaS tj. EM- 
PEROR. 113 I. C. 764=51 All. 483 = 

1929 A. L. J. 188 = 10 L. R. A. Cr. 41 = 
11 A.I.Or.R. 290 = 30 Cr. L. J. 218 = 
A. I. R. 1929 All. 84. 

— S. 446 — Trial hy Jury. 

In the case of a person committed to a Sessions 

Court under S. 446 (1) of the Cr. P. C. the trial 
must be with the aid of jury, the proviso to sub-clause 
(2) of S. 446 merely giving the accused person the right 
to claim to be tried by assessors {Broadway, Fforde 
and Campbell, //.) BRAY v. KING EMPEROR. 

5 Lah. 515=26 Cr. L. J. 640 = 86 I C. 640 = 
A. I. R. 1925 Lah. 236 (P. B.). 
— S. 447 — Appeal against acquittal. 

— General ride — Reversal — When justified. 

It is the practice of the Sind Judicial Commissioner’s 
Court in all appeals, especially criminal appeals, to pay 
great deference to the opinion of the Judge presiding 
over the trial Court, but it will not hesitate to convict in 
an acquittal appeal more than it should hesitate to 
acquit in an appeal from a conviction, provided that 
there are valid grounds for reversing the decision of the 

Cr. D.— 52 


OR. P. COBB (1898), S. 449— Leave to appeal. 

learned Judge of the Lower Court. 9 S.L.R, 17 and A. I. 

R. 1924 Bom 335, Foil. {Kincaid, J, C, and Rupchand 
Bilaiam, A.J.C .) EmpEKOR SulleMaN KHaN. 

21 S L. R. 141 = 27 Cr.L. J. 1347=98 I. C. 467= 
A. I. R. 1927 Sind 92. 
Prosecution solely relying on admissions — Ac- 
quittal by lower Court — No case for remand. 

In a case where the prosecution produces no evidence 
and relies entirely on admissions by the accused and 
w'here the trial Court acquits the accused the Appellate 
Court should not remand the case for proper trial, such 
admissions not being sufficient to enable the *’Crow’n to 
procure a legal decision and there being no material for 
the High Court to supplement the deficiencies of the 
prosecution by remanding the case for proper trial. 
\Scott Smith and Fforde, //.) EMPEROR v, JaSWaNT 
Rai & CO. 5 Lab. 404 = 26 Cr L. J. 320 = 

84 I. C. 464 = A. I. R. 1925 Lab. 85. 
— S. 447 — Omission to inform 

-The omission of the Magistrate to inform the 

accused of their rights under Ch. 33, as required by 

S. 447, is absolutely cured by the provisions of S. 534. 

{Robinson, C.J, and Mating; Gyi,Jf) U ZaGRIYA v. 
Emperor. 89 i.O. 459 = 4 Bur. L. J. 44= 

26 Cr. L. J. 1371 = 3 Rang. 220 = 
A. 1. R. 1925 Rang. 239. 
— S. 449— Claim wrongly allowed. 

— Error of the order cannot be challenged in appeal 

from conviction. 

There is a clear distinction between a claim to be 
tried as a European subject and a claim to be dealt 
with under the provisions of Ch. 33. But if that dis- 
tinction is not properly appreciated by the enquiring 
Magistrate and an order is passed purporting to be 
under S. 443, it cannot be disputed by the Crown in 
opposing an appeal from the conviction which follows. 
In such case therefore, the appeal must be dealt with, on 
matters of facts and matters of law, as contemplated by 
S. 449 (1), Cr, P. Code. {Suhrqwardy and Mukerji^ 
//.) I. G. Singleton v. Emperor. 86 I. C. 38= 
41 0. L. J. 87 = 29 0. W. N. 260=26 Cr. L J. 662 = 

A. I. R. 1925 Cal. 501. 

— S. 449— Jurisdiction to entertain application. 

The question as to application for leave being 

made to the Judge who tried the case is a mere matter of 
convenience though it is desirable that such applications 
should be made to him. The right of appeal, if there 
is one, depends upon extraneous circumstances which 
have nothing to do with the guilt of the accused and 
the trying Judge is better qualified than any one else to 
decide whether those circumstances exist or not. \JWal ms- 
ley and Mukerji, //.) T. C. S. MaRTINDALE z/. EM- 
PEROR. 84 I.O. 1041 = 40 C.L.J. 256 = 52 Oal. 347= 
29 0. W. H. 447=26 Or. L. J. 401 = 
A. I. R. 1925 Oal. 14. 

— S. 449— Leave to appeal. 

Affidavits of the applicants as to their nationality 

on the applications for leave to appeal under S, 449 (1) 
u) aie admissible. 45 Cal. 720, ReL on. {Sanderson, 
C. J. and Panton, J.) GALLAGHER v. EMPEROR. 

54 Cal. 62= 28 Cr. L. J. 481 = 101 1. C 667= 
a: I. R. 1927 Cal. 307. 

Question to be decided 

If the applicant for leave is able to show, that if the 
case had been tried outside a Presidency Town, it 
would have been triable under the provisions of Chapter 
33 of the Code, he has, an absolute right of appeal, 
{Newbould and B. B. Ghose, //.) A. H. TURNER 
Emperor. 86 L C. 659 = 41 O L. J. 325 = 

29 0* W. N. 45.8 = 26 Or. L. J. 836=52 Oal. 636 = 



819 


CRIMINAL DIGEST, 1924—1930. 


820 


CB. P. CODE (1898), S. 4:49—Leave to appeal. 

A. I. E. 1925 Cal. 673. 
D imsion bench should hear. 

It is desirable that the application for leave to ap- 
peal should be heard by a Divisional Bench rather than 
by a single Judge. {^Newbould and B.B. Gkose, //.) 
A. H. Turner v. Emperor. 

86 I. 0. 669-41 0. L. J. 325-29 0. W. N. 458 = 

28 Or. L. J. 835 = 62 Oal 636 = 
A. I. B. 1925 Oal. 673. 

— S. 449--Liinitation. 

An application for leave to appeal under Cr. 

P. Code,”S. 449 (1)(0 is within Art. l55 of the Limi- 
tation Act. {Sanderson^ C.J. and Panton ^ J.) GAL- 
LAGHER 2J. Emperor. 64 Oal. 52= 

101 I. 0. 657=28 Or. L. J. 481 = 
A. I. B. 1927 Cal. 307. 

An appeal to the High Court in the words of 

S. 449 read with S. 443 is governed by Art. 155 w^hich 
is not limited only to appeals to the High Court from 
the Sessions Courts in the mofussil, or from other 
Courts to which appeals to the High Court lie direct. 
An application presented after 60 days from date of 
conviction for the determination of the status of the 
prisoner under S. 449, read with S. 443 is out of time- 
(C. C. Ghose, and Dt4;val, JJ.) TiiOMAS v. Em* 
PEROR. 98 I. 0. 248 = 63 Oal. 746 = 

27 Or. L. J. 1304= A. I. B. 1926 Oal. 1203. 
— S. 449— Notice to Orown. 

Application for leave to appeal should be made 

with notice to the Crown but once the leave is granted | 
without such notice it cannot be revoked on the ground 
of the want of such notice. 

Per Mukerjis J. — If it subsequently appears that the 
ground on which leave was asked for and granted is 
non-existent the appeal may be dismissed. {WalmsUy 
and Mukerji, //.) T. C. S. MaRTINDALE v. Em- 
PEROR, 84 I. 0. 1041=40 0. L. J. 256= 

62 Cal. 347 = 29 O. W. N. 447= 26 Cr. L. J. 401= 
A. I. B. 1925 Cal. 14. 

— S. 449— Original side appeal. 

— -Vakil — If can act for a party. 

The question whether a vakil can act for a party in a 
criminal appeal from the Original side of a High Court 
deoends upon the rules of that Court and is not con- 
cluded by anything in the Cr. P. Code, (Panhin^ C. /. 
and Chotzner^ /.) SaTYA NARaIN MOHATA v. Em- 
PEROR. 55 Cal. 858 = 32 O. W. N. 319= 

29 Or. L. J. 1022 = 112 1. O. 350= 
A. L B. 1928 Cal. 675. 

— S. 449— Trial by jury. 

■ — - " ‘High Court — Interference — Powers of. 

Under S. 449, in cases tried by jury, an appeal lies 
to the High Court on a matter of fact as well as on a 
matter of law, therefore in a case tried under Chapter 
33 the finding of a jury on a question of fact is no lon- 
ger final , according to the present Cr. P. Code, and 
therefore to justify an interference by High Court under 
S. 307, the finding of jury need not be manifestly wrong 
or perverse. {^Scott-Smith avd Martineau,/ J.') CROWN 
V. BIMAL PARSH.AlD. 88 I. C. 867 = 

6 Lah. 98=26 P.Ii.B. 263=26 Cr. L. J, 1241= 
A. I. E. 1925 Lah. 401. 

— S. 461— Making of claim. 

Right to trial by Jury can be claimed by accused 

before he enters defence, though he had withdrawn it 
at a prior stage. {Newbould and Sukrawardy^ JJ.) 
MaKBUL AHMED V. A. J. L. ALLEN 

74 1.C. 104X=60,OaI. 689 = 27 O. W. N. 649= 
24 Or. L. J. 849 = A. I. B. 1923 Oal. 657. 


CB.P. CODE (1898), S. 465— Demeanour of 

accused. 

— S. 454— Effect of Waiver. 

When an accused waived his right to be tried as 

a European British subject, the special privileges given 
to him as such, one of which is his right to come up to 
the High Court in revision by virtue of the definition 
of “High Court” in S. 4, Cl. (/) of the Cr. P. Code is 
lost and he should be tried like any other ordinary in- 
dividual not only in the matter of the trial itself but in 
the iriatter of appeal and revisions as well. The words 
“in any subsequent stage of the same case” include 
an application to get his conviction set aside in re- 
vision. The word “case” is wide enough to include 
the whole of the proceedings connected with the 
prosecution ; the trial, the appeal and the. revision 
are all stages in a case. (^Krtsknan^ J.) JEREMIAH 
z/. W. H. JOHNSON. 76 I. C. 695 = 

18 M. L. W. 895=33 M. L. T. 194= 
1924 M. W. N. 60 = 25 Or. L. J. 231 = 
A. I. B. 1924 Mad. 373 = 45 M. L. J. 800. 
—(Ob. 34)— Ss. 464 to 475— Appointment of guar- 
dian. 

Proceedings under S. 488 — No guardian can be 

appointed — CcLse must be postponed if party insane — Cr. 
P. Code., alone governs the case. 

A Magistrate has no power under the Code to ap- 
point a guardian ad litem for a lunatic in a proceeding 
under S. 488. Such proceedings may be quasi civil but 
they are also criminal and are wholly governed by the 
provisions of the Cr.P. Code alone. Where in such a case, 
the counter-petitioner pleads insanity, it is the Magis- 
trate’s duty to hold a judicial er^quiry and put him if 
necessary under medical observation. If as a result of 
the enquiry. Court is satisfied that he is sane and capa- 
ble of understanding the proceedings, then the matter is 
simple. But if he concludes that he is insane and not 
capable of understanding the proceedings and incapa- 
ble of understanding questions put to him and giving 
rational answers, he must postpone further proceed- 
ings until he reverts to sanity. (jVallace^ /.) Ap- 
piCHi Goundan V. KUTHUJAMMAL. 

86 I. C. 77=26 Or. L. J. 701 = 48 Mad. 388= 
21 M. L. W. 180 = 1925 M. W. N. 65= 
A. I. B. 1926 Mad. 440=48 M. L. J. 187. 
— S. 464— Medical enquiry. 

'Magistrate zs not under duty to order a medi- 
cal inquiry upon o defence of insanity. 

There is no provision of the law in India making it 
incumbent upon a Magistrate to order a medical enquiry 
upon mere defence of insanity. It is only in cases 
where the accused appears to be incapable, by reason of 
mental infirmity, of taking his trial that this issue of 
insanity must be tried before the trial for the offence 
is proceeded with. (^Fforde and Agha Hatdar, //.') 
Emperor v. Bahadur. 9 Lab. 371= 

29 Or. L. J. 204 = 106 I. 0. 796 = 
A. I. B. 1928 Lab. 796. 

— S. 465— Burden of proof. 

The onus in an inquiry under S. 465 (i) is on the 

prosecution to show that the accused is at the time of 
proceedings against him of sound mind and capable of 
making his defence. {Greceves and Pantozz, JJ.) SHIB 
Das Kundu v. Emperor, 81 1. O. 827= 

51 Oal. 584=25 Or. L. J. 1051 = 
A. 1. B. 1924 Oal. 713. 
— S. 465 —Demeanour of accused. 

Demeanour of accused raising suspicion as to 

sanity and capability to make defence — C<^rt must 
come to definite finding on point — Absence vitiates con- 
viction and sentence. {Boys and Young, //.) RaM- 
NATH tf. Emperor. 1930 Or. 0. 670= 
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OR. P. CODE (1898), S. 465~-Preliminary issue. 

125 I. 0. 767= 31 Or. L. J. 899 = 

A. I. R. 1930 All. 450. 

— S. 465— Preliminary issue. 

■■ - " " 'Question of insanity must bn put to the jury as a 
preliminary issue. 

The moment the question of insanity of the ac- 
cused is raised, the Judge must put to the jury as a pre- 
liminary issue to be tried by them as to whether or not 
the jury are satisfied that the accused is a person of un- 
sound mind and incapable of standing his trial and in a 
position to understand the proceedings which are going 
on in Court. Evidence must be led on that point and 
the Judge must come to a finding on the basis of such 
evidence. {C, C, Ghose and Duvah //•) RadHA 
Nath mondal v. Emperor. 

44 C. L. J. 285 = 27 Or. L. J. 896== 

96 1. C. 160 = A. I, R. 1927 Cal. 289. 

— S. 465— Procedure. 

^Non-compliance with S, 465 vitiates trial. 

It is incumbent on the Sessions Judge himself to hold 
an enquiry on the question whether the accused was 
capable of making his defence when the latter came be- 
fore him on commitment, to take the opinion of the 
assessors on that question, and io come to a decision 
before proceeding further with the trial. If he has any 
reason for supposing that the accused when brought up 
for trial was of unsound mind, the question whether he 
was of unsound mind at the time of the alleged offence is 
an entirely separate one to be enquired into in entirely 
separate manner. Neglect to follow the mandatory p’'o- 
visions of S. 465 must vitiate the trial. 54 P. R. 1905, 
fCr,), Foil. (Campbell and Addison, //.) S.\NTOKH 
Singh z/. Emperor. 7 Lah. 315= 

27 Or. L. J. 552 =27 P. L. R. 454= 
93 1. 0. 1048= A. I. R. 1928 Lah. 498. 
— S. 465— Right to begin. 

. -Prosecution and not defeme has to begin. 

If enquiry is to be commenced under S. 465 of the 
Cr. P. Code, it should be regarded not so much, as the 
issue joined between the parties, but as a preliminary 
enquiry which is conducted for the satisfaction of the 
Court, and in that view the prosecution ought to com- 
mence and give their evidence, (Pearson, /■.)) EM- 
PEROR V. Gopi Mohan Saha. 84 1. O. 340= 

51 Cal. 827 = 26 Cr. L. J. 276= 
A. I. R. 1925 Cal. 479. 

— S. 471— Interpretation. 

•'‘'‘Detained in custody P 

“Detained in safe custody” in S. 471 does not mean 
having regard to the language used in S. 475, “detained 
in the custody of friends or relatives.” What the Magis- 
trate or Court can do under S. 471, is to detain the ac- 
cused in safe custody and report the matter to the Local 
Government. Under S. 475 it is the Local Government 
and not the Magistrate who can deliver the accused to 
any relative or friend of his for safe custody. (C. C, 
Ghose and Jack, //.) SUPT. & REMEMBRANCER OF 
Legal Affairs v. Srish Chandra Roy. 

48 C. L. J. 148 = 29 Cr. L. J. 847 = 
11 A. I, Cr. R. 162=56 Cal. 208 = 111 1. 0. 162= 
111 I. C. 399 = A. I. R. 1928 Cal. 663. 
— S. 471— Report to Government. 

N'ot necessary after the amendment of the section^. 

In view of ths amendment of S. 471, Cr. P. C., there 
is now no longer any necessity for a Court which acquits 
a person on the ground of insanity to report the case for 
the orders of the Local Government. Clauses (2) and 
(3) of that section were repealed by Act IV of 1912, 
mainly with the object of relieving the Local Govern- 
ment from the necessity of dealing with the cases of such 
persons, 20 Bom. L. ife 629, Not Foil. (Macleod, C.J, 


OR. P. CODE (1898) , S. 476— Appeal or Revision. 

and Crump, /.) IMAM HaSAN v, EMPEROR. 

84 I. C. 652=25 Bom. L. B. 286 = 26 Or. L. J. 348 = 
A. I. R. 1923 Bom. 261. 
— S. 471— Sending to Asylum. 

'If compulsory. 


Section 471, Cr. P. C., does not compel the Court to 
send the accused to Lunatic Asylum. The Court is only 
to see that such safeguards have been taken as would 
prevent the accused from committing mischief. (Kuma- 
raswamy Sastri, J.) A. B. MahamMAD v. EMPEROR. 

65 I. C. 423= 1922 M.W.N. 10 = 

30 M. L. T. 74=23 Cr. L. J. 71 = 
A.I.R. 1922 Mad. 54 = 42 M.L.J. 72, 

— S. 476, 

Abetment. 

Appeal or Revision. 

Applicability. 

Civil Court. 

‘Court’, meaning of. 

Discretion. 

Duty of Court. 

Expert evidence. 

Finding of Expediency. 

Grounds for interference. 

Initiation of proceedings. 

‘In relation to’, meaning. 

Judicial Proceedings. 

Legality of order. 

Measures of proof. 

Notice or opportunity. 

Offences not referred. 

Order against strangers. 

Pending proceedings. 

Powers of Court. 

Powers of Superior Court. 

Preliminary Enquiry. 

Probability of conviction. 

Procedure. 

Rights of accused. 

Scope. 

Stay of proceedings. 

Witness. 

Miscellaneous. 

— S. 476— Abetment. 

No complaint by Court is necessary in respect of abet- 
tors of the offence. 32 All. 74; 15 C.W.N. 565; and A. 
I, R. 1928 Lah. 5l0, Rel. on; 12 Bom. L. R. 383, Diss. 
from. (Addison and Dalip Singh, //•) FAKIR SiNGH 
V. Emperor. 10 Lab. 442 = 115 1. C. 629— 

30 P. L. R. 517=30 Or. L. J. 486 = 
A,I.R. 1928 Lab. 787. 
^S. 476— Appeal or Revision. 

———It is discretionary with the Income-tax officer 
making a complaint in respect of false return to record a 
finding that he is of opinion that an offence referred to 
in S. 195 is committed. Under S. 476 B the mere fact 
that a complaint has been filed opens the Way to an ap- 
peal. An appeal can be filed as soon as the complaint is 
made and the appeal would be not against the finding 
but against the filing of the complaint. (Baguley, J.) 
K. C. V. Reddy v. Emperor. 8 ^Rang. 26= 

1930 .Or. 0. 661= 125 1. 0. 266= 
31 Or. L. J. 793= A. I. R. 1930 Rang, 201. 

— — An appeal against an order made by a Judge 

exercising the onginal jurisdiction of the Court to a 
Division Bench of the Court lies under S. 476-B, A. I. 
R. 1923 Mad. 136 and A. I. R. 1922 Bom. 455, Foil. 
(Rankin, C.J. and Buckland, JP R AM JAN ALI v, 
MOOLJI SeeKA & CO. 33 0 W. N. 329 = 

118 I. 0. 889 = 56 Oal. 932= 30 Or. L. J. 974= 
1929 Or, 0. 184= A. I. R. 1929 Oal. 621. 
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—Failure to exercise proper judicial discretion in 

sanctioning prosecution is a good ground for interference 
in revision, A. I. R. 1923 Bom. 201 and 23 All. 249, 
Rel. on. {Bhzde, /.) HaRI Ram v, EmperOR. 

116 I. C. 711 = 11 L. L. J. 103 = 30 P. L. R. 392= 
30 Or. L. J. 666=13 A. I. Or. R. 99 = 
A.LR. 1929 LaE. 676. 

Where a Civil Court refused ro make a complaint 

under Cr. P. Code, S. 476, but the Appellate Court 
directs the complaint to be filed, the order of the appel- 
late Court is revisable only when it is brought within 
Civil P, C., S. Il5; 26 All. 249, Expl. i^Ashworth^ J,) 
ABDUL HaQ V SHEO Ram. 49 All. 536 = 

28 Or. L. J. 296 = 25 A. L. J. 569 = 100 I. 0. 376= 
A.LR. 1927 All. 334. 
An appellate order by a civil Court confirming re- 
fusal to lodge a complaint by its subordinate Court is 
not open to revision by High Court under S. 439, Cr. P. 
C., as the order is not of a criminal Court. It is also 
not revisable under S. 115 if conditions of S. 115 are 
not fulfilled, 17 O. C. 25 and 40 Cal. 477, Rel. on. 
(Stuart, €./.) NAWAB ALI z/. MaDURI SaRAN. 

99 I. 0. 48 = 3 0. W. N. 905 = 28 Cr. L. J. 16= 
7 A. I. Cr. R. 240 = 7 A. I. Cr. R. 47= 
A. I. R. 1927 Oudh 14. 

-y; Where the order complained of is passed by a 

civil appellate Court no revision lies to the High Court 
under S. 439, A.I.R. 1926 All. 229 Foil. (Daniels, /.) 
King-Emperor V. Ram Narain. 

7 L.R. A. Cr. 130 = 27 Or. L. J. 1021 = 
96 I. C. 877^ A.I.R. 1926 AIL 577. 

’An order passed in exercise of jurisdiction under 

S. 476, Cr. P. C., by a civil Court cannot be revi- 
sed under S 115, C. P. C. (Kennedy, J,'C. and Tyabji, 

AJ. C,') Gerimal V, Shewaram. 95 I. C. 316= 

20 S. L. R. 90 = 27 Or. L. J*. 780= 
A. I. R. 1926 Sind 215. 

-No appeal lies against an order under S. 476 to 

the Court to which the Court passing the order is sub- 
ordinate. (Macleod, C. J, and Shah, J.) SOMABHAI 
Valabhai V, Aditbhai Parshottam. 

48 Bom. 401=26 Bom. L. R. 289 = 81 1. C. 947= 
25 Or. L. J. 1123 = A. I. R. 1924 Bom. 347. 
— S. 476— Applicability. 

y -It is only in cases where there is a judicial procee- 

ding pending that S. 476 has any applicability. Where 
an application is made by a person alleging that he is the 
husband of X and that X was about to commit a biga- 
mous marriage with another, but on enquiry it is found 
that the statement of his marriage with X is false, pro- 
ceedings cannot be taken under S, 476. (Kennedy, J.C. 
and Aston, A./,C.) ShaFI MaHOMED v. EMPEROR. 

87 1. 0. 964 = 26 Or. L. J. 1044 (SindX 
— S. 476— Civil Court. 

A civil Court exercising jurisdiction under S. 476 

does not cease to be a civil Court. (Mukerji, /.) KaRI- 
MtJLLAH V, RaMESHWAR PRASAD. Ill I. C. 595 = 
61 All. 344=1929 A. L. J. 55 = 10 L. R. A. Or. 121 = 
12 A. I. Or. R. 199= A. I. R. 1929 All. 774. 
— S. 476— “Court”, meaning of. 

Applicability S, 24, C.P.C. 

The word “proceeding” in S, 24 covers all proceedings 
contemplated at the date when the C. P. Code of 1908 
was passed and not a special proceeding not then in 
contemplation but established by a subsequent Act, 
namely, the Criminal Procedure (Amendment; Act (Act 
XVIII of 1923.) Hence the section cannot be invoked to 
allow a Court other than the Court, in the course of pro- 
ceedings in which, perjury or forgery was committed, or 
a Court ro which appeals ordinarily lie from that Court 


CR. P. CODE (1898), S. 476—“ Court”, meaning of 
— Successor. 

to entertain the question of preferring a criminal com- 
plaint under S. 476, Cr. P. Code. (Ashworth, /.) 
Rameshar Lal v. Rajdhari LaL. 101 1. C. 247= 
25 A. L. J. 433= 49 All 460 = 
A. I. R. 1927 All. 469. 

Dealing- with application under S. 83, T, P. Act, 

Adjudge receiving and dealing with a petition under 
S, 83 of the T. P. Act, is a Court within the meaning of 
S. 476 of Cr. P. Code: 13 Mad. 316, Dist. (Adami 
and Sen, JJ ) CHAMARI SiNGH v, PUBLIC PROSECU- 
TOR OF Gaya 83 1. C. 730 = 3 Pat. L. R. Cr. 51 = 

6 P. L, T. 225 = 4 Pat. 24 = 26 Cr. L. J. 170 = 
A, I, R, 1925 Pat. 330. 
S. 476 — “ Court”, meaning of — Court receiving 
guardian’s report. 

The Court receiving such report acts as a'“Court’^ 

and not in its administrative capacity. 22 Cal. 1004, ReL 
on. iKinkhede, A. /. d?,) TuLARAM MaRWadi v. 
Emperor. loo I. C. 1044=28 Cr. L. J. 388= 

7 A. I. Cr. R. 621 = A. I, R. 1927 Nag, 184. 
— S. 476— “Court”, meaning of— Election commis- 
sioners. 

The Election Commissioners are not a “civil 

Court” withm the meaning of S. 476, Cr. P. Code, and 
they have no jurisdiction to proceed under that section. 
The complaint which they purport to make under S. 476 • 
must be deemed to be one under S. 195 (1) (^) by a 
Court in its wider meaning excluding .a “Civil, Revenue 
or Criminal Court.” (Sulaiman and Darnels, //.) 

Bilas Singh v . Emperor. 89 I. c. 630 = 

47 AU. 934=23 A. L. J. 845 = 
A. I. R. 1925 All. 737. 

— S. 476— “Court”, meaning of— High Court. 

“A Judge of the High Court can grant a (direction 

to prosecute under S. 476, although the matter out of 
which the action arose w*as heard by another Judge of 
the Court. (Crump, /.) BaI KaSTURBAI v. VaN- 
MALIDAS LaKMIDAS. 88 I C. 709 = 49 Bom. '710 = 
27 Bom. L. R. 616 = 26 Cr. L. J. 1189 = 
A. I. R. 1925 Bom. 436. 
— S. 476— “Court”,* meaning of— New Court. 

1 — An offence of perjury was committed before the 

Sessions Court at A, commitment to which was made 
by Magistrate at B. Subsequently another Sessions 
Division was constituted at K for the district in which 
B was included as distinct from A, 

Held, that an application to the Coui t at in 
respect of the offence was not proper. (Shah and Per- 
cirnl, //.) MaNEKLAL GaRBADDAS, In re 

28 Bom. L. R. 1296 = 28 Cr. L. J. 49 = 

7 A. I. Cr. R. 206 = 99 I. C. 81 = 
A. I. R. 1927 Bom. 47. 

— S. 476— “Court”, meaning of— Original Court. 

—Proceedings undei S. 476 cannot be taken by 

Magistrate before whom complaint is filed but thereafter 
is transferred to another Magistrate for di^^posal. (C, C, 
Ghoseand Duval, //.) TaraKESHWaR MuKHOPADH- 
yaya V. Emperob. 63 Cal. 488= 

SO 0. W. N. 604 = 27 Cr. L. J. 648 = 
941. 0. 600 = A. I. R 1926 Cal, 788. 
— S. 476— “Court”, meaning of— Scope. 

The expression ‘Court’ in S. 195 is of a wider 

scope than the expression “civil, revenue or criminal 
Court” in S. 476. (Sulaiman, /.) KaNhaiya LaL v, 
BHAGWan Das. 48 AU, 60=23 A. L. J. 966 = 

6 L. R. A. Cr. 153 = 26 Cr. L. J. 1486 = 
89 I. C, 1053= A. I. R, 1926 All. 30. 
S. 476— “Court”, meaning of— Successor. 

A Court of law does not ^onsist of the particular 

individual or individuals who may be presiding over the 
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OR. P. CODE (1898), S. 476— “Court”, meaning of | 
— Successor. I 

proceedings therein at any particular moment but it is a 
permanent institution and therefore any judicial officer 
who sits in the Court is just as competent to deal with 
the matters coming before the Court as any other in- 
cumbent of the office. Therefore, the words “such 
Court” in S. 476 includes the successor of the office. 10 
I.C. 66 ; A.l.R. 1922 Lah. 479 and A.I.R. 1925 Rang. 
195, Rel. on. {Suhrawardy and Costello^ //•) PUkNA 

Chandra Dattaz'. sheikh Dhalu. 

34 0. W. 3Sr. 914= 52 C. L. J. 87 = 
1930 Or. 0. 1129 = A. I. R. 1930 Cal. 721. 
—The power of acting under this section being 
Tested in a Court the successor- in-office of a Judge is 
competent to institute proceedings under this section, 
A.I.R. 1924 Lah. 101, Foil. (SJ^emp, J.) GanDA 
Singh Kochar v. Emperor. 

117 I.O 906 = 30 Or. L. J. 862(Iiali.). 

The proposition that a Magistrate has under 

S. 476 no jurisdiction to put in a complaint relating to 
•evidence taken by his predecessor cannot be accepted. 
(Wallace, /.) GuRUVAPPA NAYAKER, In re. 

2 M. Or. 0. 164 = 1181. 0. 112= 1929 Or. 0. 11 = 
30 Or. J. 866 = A. I. R. 1929 Mad. 510. 

-Ss. 195 and 476, C. P. Code, make reference to 

the “Court” and not to the “Judge” or even the “Presi- 
ding Officer” of the Court. It is clear that, whether the 
Judge or the presiding officer is the same or a different 
person, the Court remains the same and it is the Court 
that is competent to make the complaint. (Jallal, J.) 
Faqir Singh v. Emperor. 29 Or. L. J, 1028 = 
112 I. 0. 356 = 11 A. I. Or. R. 380 = 
A. I. R 1928 LaE. 759. 

There is a permanent Court of the District and 

Sessions Judge with successive incumbents in the Office 
of Judge, so a Sessions Judge can take action under 
S.476 even though the alleged offence under S.193, Penal 
Code may have been committed before his predecessor. 
A.I.R. 1924 Lah. 101, Foil. ; 6 P. R. 1909 (Cr.), Dist. 
(Addison, /.) BARKAT ALI v. GHULAM HUSAIN. 

27 Or. L. J. 527=93 I. 0. 991 = 
A. I. R, 1926 Lah. 394. 

An action can be taken by the successor of the 

Judge who tried the case, on an application to initiate 
proceedings for offences falling under S. 195, Cr.P. Code. 
(Carr and MaungGyi, //.) SHEW PH WE v. Ma Me 
Hm Oke. 85 I. 0. 244 = 26 Or. L. J. 600 = 

3 Bur. L. J. 344= 3 Rang. 48= 
A. I. R. 1926 Rang. 195. 

“ Court" includes successor. 

The word ‘Court’ in S. 476, Cr. P. Code, includes 
the saccessor of 'a Judge before whom the alleged 
■offence was committed or to whose notice the com- 
mission of it was brought in the course of a judicial 
proceeding, 37 Cal. 642 (F. B.) Foil.; 34 A; 393; 32 B. 
184, Appr. 6 P.R. Cr. 1909, Diss. (^Scott Smith, J.) 
Khan Muhammad v. The Crown. 71 I. 0. 596 = 
4 Lah 58 = 24 Cr. L. J. 180 = 
A. I. R. 1924 Lah. 101. 

— S. 476— “Court”, meaning of— Superior Court. 

Power to make complaint is not confined to 

Court taking cognizance but superior Court to whom it 
is transferred or who has withdrawn case to its file 
under S. 528 may make complaint. 6 C. W. N. 35 and 
3 C. W. N. 33, Ref. {Pearson and Mullick^ JJ.) 
amanataliz/. Emperor. 

33 C.W. N. 1058 = 1929 Cr. C. 360= 
122 I. C. 627 = 31 Cr L. JT. 430 = 
A. I. R. 1929 Cal. 724. 
— S. 476— “Court”, meaning of— Transferee Court 
— If a case is transferred it is not only the Court 


CR. P, CODE (1898), S. 476-^Discretion. 

which originally received the forged document can com- 
plain under S. 426. It is a continuing offence and any 
Court seised of the case can complain. {Jackson, J ) 
Mattayya V. Emperor. 1930 Cr. C. 192= 

1930 M. W. N. 76 = 31 M. L. W. 384= 

3 M Cr. C. 61 = 31 Cr. L. J. 986= 
126 I. 0 112 = A. I. R. 1930 Mad. 192. 

The only Court competent to exercise the powers 

under S. 476 is the C'ourt having jurisdiction over the 
suit in respect of which the offence has been committed 
whether the case comes to its file by transfer from any 
other Court oi otherwise. {Ken7iedy, J. C. and Tyabji, 
A. J. C.) Girimal V. Shewaram. 

20 S. L. R. 90 = 27 Or L. J. 780 = 
95 I. C. S16 = A.I. R. 1926 Sind 215. 
— S. 476— “Court”, meaning of— Trial Court. 

S. 476 is self-contained — Ordinarily the original 

Court should prefer complaint. 

S. 476 must be construed as self-contained and ex- 
haustive, in respect of the matter of a Court making 
complaint against litigants on the ground of perjury or 
forgery. The legislature did not intend the power of 
making a complaint conferred by this section to be 
exercised by anyone but the Court before whom the 
offence has been committed or a Court to which appeals 
from that Court ordinarily lie. The section contem- 
plates that ordinarily the Court to prefer the complaint 
shall be the original Court which heard the case and 
that an appellate Court should only make a complaint 
when the suit has been before it on appeal or when the 
original Couit has granted or refused a complaint and 
its order is appealed from to the appellate Court. It 
was not intended by the legislature that while proceed- 
ings were going on before the original Court the appel- 
late Court should step in and deal with the matter. The 
District Court, apart from its powers as an appellate 
Court under S. 476 Qf), can only consider the desirabil- 
ity of itself preferring a complaint, if there is some prima 
facie ground for its so doing. Such prima facie ground 
will exist if the original Court is considering the matter 
and certainly will not exist if the appellate Court has no 
reason to believe that sanction should be granted. {Ash- 
worth, J.) Rameshar Lal V. Rajdhari Lal. 

49 All. 460 = 26 A. L. J. 433= 101 1. C. 247= 
A. I. R. 1927 All. 469. 

— S. 476 — Discretion. 

Per Costello. /. —The High Court ought to be 

reluctant to interfere with the Court’s discretion to hold 
or not to hold an enquiry before making a complaint 
under S. 476. , {Suhrawardy and Costello, J J.) PURNA 
Chandra dutta v. Sheikh Dhalu. 

34 0. W. N. 914=62 0. L. J. 87= 
1930 Cr. 0. 1129= A. I. K. 1930 Cal. 721. 

— The question whether a complaint should be 

made under S. 476, Cr. P. Code, is almost invariably a 
matter of discretion, and the High Court is under those 
circumstances always loath to interfere except in extra- 
ordinary cases. A.I.R. 1924 Bom. 347, Rel. on. Where 
the trial Court and first appellate Court conclude 
that certain documents are not genuine, and the District 
Court makes a complaint for prosecution, it has suffi- 
cient ground to make a complaint and its order would 
not be set aside by the High Court. {Adami and Buck- 
niii, //.) Ran JIT Narain Singh v. Rambahadur 
Singh. 6 Pat. 262 = 7 P. L. T. 114 = 

1926 P. H. 0 C. 89= 27 Or. L. J. 641 = 
94 I. 0. 593= A. L R. 1926 Pat. 81. 

Where the trial Court or the Court to which 

that Court is subordinate thinks that complaint is not 
desirable, High Court should not interfere since a 
complaint under S. 476 is almost invariably a matter bf 
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discretion. (^Macleod^ C. /, and Shah, y.) SOMABHAI 
Valabhai V , Aditbhai Parshottam. 

48 Bom. 401 = 26 Bom. L. E. 289 — 
26 Or. L. J. 1123 = 81 1. 0. 947 = 
A. I. E. 1924 Bom. 347. 

— S. 476— Duty of Court— Alternative offences. 

Recording finding of two alternative offences 

mutually inconsistent is not sufficient compliance. 

The provisions of S. 476 are not satisfied by simply 
recording a finding of two alternative offences -which 
were mutually inconsistent. The Court must record a 
finding that an offence or offences have been committed 
and he must make a complaint in writing signed by 
him and setting out the particulars of each of such com- 
plaints which he intends to forward to the Magistrate. 
{ tValsA , /.) Pitambar V . Emperor. 

104 1. 0. 904=8 A. 1. Or. E. 59 = 
8 L. E. A. Or. 102 = 28 Or. L. J. 888 = 
A. I. E. 1927 All. 567. 

— S. 476— Duty of Court- Application of mind. 

— It is absolutely essencial to the validity of an 

order under S. 476 that the Court -which passes the 
order should apply its mind to the matter upon its 
merits. Merely acting on the remarks of the appellate 
Court is not enough. {Stuart and Kankaiya Laf JJf) 
Ghanram Rai V. Emperor. 83 1. 0 498 

21A.L J. 930 = 5Ii.E.A. Or. 52 = 
26 Or, L. J. 18= A. I. E. 1924 AU. 453. 
— S. 476 — Duty of Court — Determination of facts. 
—When a criminal offence is alleged to have been 
committed in the course of revenue or civil proceedings, 
the rule is that the facts upon which the criminal 
offence is founded, should as far as possible be finally 
determined in the Civil or Revenue Court. A refusal 
to follow the rule materially affects the criminal pro- 
ceedings and amounts to a denial of the right of fair 
trial. {Mullick, /.) FaUJDAR Rai v. EmPEROR. 

7 P.L.T. 199 = 26 Or. L. J. 1565= 
90 I.C. 445= A. I. E. 1926 Pat. 25. 
— S. 476— Duty of Court— Enquiry. 

The Judge desiring to take action under S, 476 

must himself make an enquiry. • 

If the Judge trying a case desires to take action 
under S. 476 he ought to make a proper inquiry him- 
self, or through the police or through some Court sub- 
ordinate to him, and after considering the report of 
such inquiry he ought to record a finding separately in 
the case of every person. {Dalai, J.) Shabbir 
Hasan v. Emperor. 8 A. I. Or. E. 381= 

8 L. E. A. Or. 147=105 I. 0. 810 = 26 A. L. J 46 = 
28 Or. L. J. 986= A. I. E. 1928 All, 21. 
— S. 476— Duty of Court— Evidence relied on. 

-When complaints under S. 476 are made, the 

officer making them must state the evidence on which 
he relies otherwise the Magistrate to whom the 
case is referred for decision has no means of ascertain- 
ing what the evidence is on which the prosecution case 
is based. {Puiian, Jf) Shankar Sahai v. Empe- 
ror. 7 O.W.N. 638 = 1261.0. 838 = 31 CrX.J.938 = 
1930 Or, 0. 944= A. I. B. 1930 Oudh 404. 
— S. 476— Duty of Court— Finding of necessity of 
prosecution. 

There must be an express finding by the Court 

that '**it is expedient in the interest of justice” that a 
complaint should be made *'into the offence of giving 
false evidence under S. 476,^ Such an express provision 
for a findiiig to be recorded 'is not satisfied by inferences 
which may or may not be drawn from other findings 
of facts arrived at by the Court. A.I.R. 1928 Cal. 862, 
Rel. on. {Pearson and Patterson^ //.) SURENDRA 
Nath v.,kumeda Charan. 51 0. L. J. 208= 


CE.P. CODE (1898), S. 476- Duty of Court- 
Naming of witnesses. 

126 I. 0. 416 = A. I. E. 1930 Cal. 352. 
— S. 476— Duty of Court— Finding of offence. 

Provision to record a finding that an offence 

has been commited is mandatory. 

Before a complaint under S. 476 is made, it is neces- 
sary that a Court which thinks that an offence mentioned 
in S.195, sub S. (1), cl. {b') or cl. {c) has been committed 
should record a finciing to that effect, and, after record- 
ing such finding, may make a complaint. The provi- 
sion to record a finding is not merely directory but it 
is mandatory. When the section of the Code requires 
a certain thing to be done, it is not open to the Court 
to say that it is optional for a Court to do it or not, 
and, therefore, failure by the Court.to record a finding 
is not irregularity curable by S. 537. {Devadoss, /.) 
Muniswami Naidu V . Emperor. 

1928 M. W. N. 229 = 10 A. I. Cr. E. 378 = 
1 M. Cr. C. 126 = 29 Cr. L. J. 732= 
no I. C. 588= A. I. E. 1928 Mad. 783. 
— -S. 476— Duty of Court— Making of complaint. 

Court must itself make complaint. 

Section 476 requires that the Court should record a 
fiinding that in the circumstances of the case before it 
an enquiry into the offences mentioned should be made 
and that he should make a complaint in those terms in 
writing signed by him. A note made by the presiding 
officer to his office: “Write to A.M.D. about the 
matter” is not in any way a recommendation ora com- 
plaint to the criminal Court to take action in the 
matter. {Suhrawardy and Cammiade, //.) RaJANI 
KaNTA V . BISTOO MONI DASSI. 46 O.L.J. 40 = 
104 I. 0. 456 = 8 A.I.Or.B. 433= 28 Or. L.J. 840= 
A. I. E 1927 Cal. 718. 

Court making complaint must hold preliminary 

enquiry and must make a written complaint. 

Section 476 contemplates that after making such in- 
quiry as may be necessary ^ the Court should make a com- 
plaint in writing. It is for the Court acting under S. 476 
to make any inquiry that is necessary and then to make 
a complaint against the person or persons who, he is 
satisfied, have committed an offence. The section does 
not contemplate that the Court should send the case to 
a Magistrate for inquiry whether the offence it suspects 
has been really committed, and for prosecution, if the 
Magistrate is so satisfied. The Court must be satisfied 
that there is a prima facie case against each person sent 
to the Magistrate, and then it can lay a complaint under 
S. 476. {Adami and Sen, //.) ChaMARI SiNGH v. 
Public Prosecutor of Gaya. 83 1.o. 730= 
6 P.L.T. 225 = 4 Pat. 24=8 Pat. L. E. Cr. 51= 
26 Or. L. J. 170= A.I.E. 1926 Pat. 330. 

Under S. 476 as amended by the Act of 1923 

where a Court thinks that proceedings should be taken it 
is bound to make a complaint in writing signed by the 
presiding officer of the Court and to forward it to a 
Magistrate of the First Class having jurisdiction. {Mac^ 
leod., C.J. and Shah, J.) SOMABHAI VaLABHBHAI 
V, Aditbhai Parshottam. 48 Bom. 401= 

26 Bom. L E. 289 = 26 Or. L.J. 1123= 
81 I.C. 947= A.I.E. 1924 Bom. 347. 
—S. 476 —Duty of Court— Naming of witnesses. 

' Complaining court must name witnesses to he 
examined. 

It is for the Court directing complaint to be filed 
to hold such enquiry that its order, when sent to the 
Magistrate, will amount to a complaint under S. 200 of 
Cr. P. Code. For that putpose, the comulaining 
Court must decide upon and name the witnesses to be 
examined by the Magistrate, or the complaint is liable 
to be dismissed on the ground that there are no wit- 
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OR. P. CODE (1898), S. 476— Duty of Court- 
Naming of witnesses. 

nesses. {Wallace a7id Madhava^t Nair, JJ.) KaL- 
YANJEE V, Ram DEEN. 86 I. 0. 449- 

48 Mad. 395 = 21 M.L.W. 664 = 26 Cr. L. J. 801= 
A. I. R. 1925 Mad. 609 = 48M.li.J.290. 
— S. 476— Duty of Court ^Particulars of offence. 

In a complaint under S, 476 the setting out of 

the particulars of the ojEfence charged against the 
accused is absolutely necessary. {N'ewbould and Mttkerjt^ 
//.) K ALISA DH AN ADDYA v, NANI LAL HaZRA. 

89 I. 0. 251 = 52 Cal. 478 = 26 Or. L. J. 1307 = 
A. I. R. 1925 Cal. 721. 

— S. 476— Duty of Court— Perjury 

Proper complaint^ 

It is absolutely necessary to give the particular false 
statements in a complamt for the offence of giving false 
evidence and therefore a complaint merely quoting 
S. 193, Penal Code, alleging fabrication of false evid- 
ence without any allegations of having given false evid- 
ence can in no sense be deemed to be a complaint for an 
offence of intentionally giving false evidence. A. I. R. 
1925 Rang. 195 ; 32 Mad. 35 ; 26 All. 514 ; 35 All. 8, 
Dist. ; A. I. R. 1925 Mad. 609; A. I. R. 1925 Cal. 
721, Rel. on. {Mya Bu, /.) T, SaTHI Reddy v. 
Emperor. 126 1. 0. 530 = 31 Or. L. J. 1060= 

1930 Or. 0. 585= A. I. R. 1930 Rang. 153 
— —Complaint not setting out precisely depositions 
said to be false — Complaint is not proper. {Reilly. /.) 
Satyanarayana V, Emperor. 28 M. L. W. 774= 
2 M. Or. 0. 35=30 Or. L. J. 370 = 114 I. 0. 834 = 
A. I. R. 1929 Mad. 74. 

Complaint of perjury — Passages complained of 

should be quoted. {Daniels., J.) DwaRKa PRASAD z/, 
MUKUND SarUP, 24 A. L. J. 122 = 

26 Or. L. J. 1506=6 Ii. R. A. Civ. 630 = 
6 L. R. A. Or. 213=90 I. 0, 290 = 
A. I. R. 1926 All. 21. 

- " " ' -Complaint — Contents of. 

A complaint of offence under S. 193, I. P. C. must 
state what was the false evidence given by the accused. 
It is not for the Magistrate to fish about in order to find 
out what statements the complaining Court may have 
considered to be false. The complaint itself must make 
it clear ; otherwise a complaint under S. 193 cannot 
stand. (^Wallace and Madhavan Nair., //.) KaLYANJI 
V. Ram Been. 86 I. 0. 449 = 48 Mad. 395= 

21 M. L. W. 664= 26 Or. L. J. 801 = 
A. I. R. 1925 Mad. 609 = 48 M. Ii. J. 290. 
— S 476— Duty of Court — Probability of convic- 
tion. 

Sanction is improper where a prosecution must 

fail. {Addison., /.) SUBE KhaN v. EMPEROR. 

28 Or. L. J. 293 = 100 I. 0. 373= 
A. I. R. 1937 Lab. 352. 

is not customary to prosecute persons under 

S. 476 in mere matters of oath against oath, which may 
be a question of public policy rather than a question of 
law. Before complaining against a person under S. 476, 
the Judge must be convinced in his own mind that the 
trial will end in a conviction and he can hardly say that 
although the accused will probably ultimately be acquit- 
ted because there is no evidence that his statement is 
more than incredible, yet at the same time this is not a 
point to which he need direct his attention in framing a 
complaint. {Jackson, /.) VenKATASAMI CHETTI, In 
re. 26 M. L. W. 479 = 39 M. L. T. 414 = 

28 Cr. L. J. 1007 = 105 1. 0, 831 = 
9 A. I. Cr. R. 183= A. I. R. 1927 Mad 996. 
— S. 476— Duty of Court— Right of Applicant. 

- ■ Case in which alleged offence committed decided 
on oath — 'Court cannot refuse defendant opportunity to 


OR. P. CODE (1898), S. 476— Finding of Expe- 
diency. 

prove that case was false. {Daniels, J.) KiNG-EMPE- 
ror V. Ram Narain. 7 L. R. A. Cr. 130= 

27 Cr. L. J. 1021 = 96 I. C. 877 = 
A. I. R. 1926 All. 577. 
— S. 476— Duty of Court— Stating Section. 

Complaint under need not state the section of 

the Penal Code. (Baker, J;C.) ISMAIL PaNJU v. 
King Emperor. 88 I. C. 283 = 26 Or. L. J, 1116= 
A. I. R. 1925 Nag. 337, 
— S. 476— Duty of Court— Sufficiency of evidence. 

Before a Court is justified in making an order 

under S. 476 of the Cr. P. Code, directing the prosecu- 
tion of any person, it ought to have before it direct evi- 
dence fixing the offence upon the person whom it is 
sought to charge It is not sufficient that the evidence 
in the earlier case may induce some sort .of suspicion 
that the peison had been guilty of an offence but there 
must be distinct evidence of the commission of offence 
by the person who is to be prosecuted. {Findlay, J. C. 
and Prideaux, A. J. C.) Mt. ADKIBaI v. Mt. PaR- 
BATIBAI. 115 I. C. 174= 30 Cr. L. J. 407. 

— S. 476— Expert evidence. 

^It is not always very safe to order prosecutions 

to be started where there is no other testimony than that 
of an expert to support it. {ICinkhede, A./.C.) BUDHA- 
BAI V. ALIBHAI. 86 I. C. 428 = 26 Or. L. J. 796 = 
A. I. R. 1926 Nag. 358. 
— S. 476— Finding of Expediency. 

In connexion with the conduct of a proceeding 

under S, 145, Cr. P. Code, the order of the Magistrate 
was as follows : “ Considered. Cause shown and heard 
pleaders. There is material for prosecution of (1) B 
under Ss. 465, 467 and 193, Penal Code ; (2) S under 
Ss. 467, 114 and 193, Penal Code; (3) R under Ss. 467, 
114, 471, 193 and 196, Penal Code. Draw up formal 
complaint against them for their prosecution and trial 
for the above-noted offences.” 

Held, that in stating that there was “ material for 
prosecution ” of these persons the Magistrate indicated 
that in his opinion there may be a prima facie case 
against them. But nowhere within the four corners 
of this order could it be said that there was any 
finding recorded such as is referred to in S. 476, nor 
has he in any way directed his mind to the question as 
to whether any such order as he makes is expedient in 
the interest of justice as to bring the order within S. 476 
{Pearson and Jack, //.) SaTIS CHANDRA MaLLIK 
V. Emperor. 62 0. L. J. 62=1930 Or. 0. 1105= 

A. I. R. 1930 Cal. 706. 

- — S ufficiency of. 

The words “ expedient in the interest of justice ” are 
not a formula or incantation which must of necessity 
appear in every order made under S. 476. Section 
496 merely requires that the Courts concerned 
should be of opinion that the interests of justice 
render it expedient that an inquiry should be made 
into any offence referred to in S. 195 (1) {Ii) or 
(r). It is sufficient that the Court arri\'es at such 
an opinion and also that there is a reasonable prospect of 
the conviction of the accused there being sufficient evi- 
dence to support prosecution. Whether the evidence is 
believed or not or will be sufficient to justify the convic- 
tion of the accused is quite another matter. {Tapp, J.) 
Naurang Rai V. Emperor. 1930 Or. 0. 396= 
127 T. 0. 869= A. 1. R. 1930 Lab. 847. 

- ^ Sufficiently compliance zvith. 

Although under S. 476 there should be not only a 
finding to the effect that it is expedient in the interests 
of justice that an inquiry should be made but also a 
complaint, still where the proceedings are embodied iik a 
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OR. P. CODE (1898), S, 4:76— rinding of Expe- 
diency. 

single document which serves the dual purpose of a 
finding and also of a complaint, there is no reason why 
it should not be held sufficiently to comply with the re- 
quirements of that section. 56 Cal. 276, Rel. on. {Cut- 
genven and Bhaskyam Ayyangar^ JJ,') NaMPERUMaL 

Chetty V, Nainiyappa MUDALI 

1930 M. W.isr. 991 = 32 M. L. W. 513= 
59 M. L. J. 850. 

- In sanctioning a prosecution under S. 476., the 

Court has not only to consider whether there is a prima 
facie case, but also whether it is expedient in the inte- 
rests of justice to sanction prosecution. (Bkide, /.) 
Hari Ram v. Emperor. 116 1. 0. 711= 

11 L. L. J. 103 = 30 P. L. R. 392 = 
30 Or. L. J. 666 = 13 A. I. Or. R. 99 = 

A. I. R. 1929 Lah. 676. 

Order under S. 476, not containing finding as re- 

quned by S. 476, nor giving reasons for such finding — 
Complaint giving such reasons— Order is defective and 
its defects cannot be made good by complaint. {Retlly^ 
/.) SaTYANARAYANA V, EMPEROR. 

28M.L. W. 774 = 2 M. Or. C. 35= 
30 Or. L. J. 370 = 114 I. 0. 834= 
A. 1. R. 1929 Mad, 74. 

A Magistrate should record a finding that it is 

expedient in the interests of justice that an enquiry 
should be made under S 476. {Rankin, C. J. and C 
C. Ghose, J.) KeRAMAT ALI v. EMPEROR. 

113 I. 0. 842 = 30 Or. L. J. 221 = 

12 A. I. Or. R. 142 = 65 Oal. 1312 = 

A. I. R. 1928 Cal. 862. 

’^Complaint should not necessarily be made in 

ecvery case. 

Though the Courts should be anxious to put down 
perjury as much as possible, it is not every case of per- 
jury that should form the subject of an inquiry. It is 
only when the interests of justice require that a com- 
plaint should be made, then and then only a complaint 
should be made. {Devadoss, J,) MUNISWami Naidxj 
V, Emperor. 1928 M. W. n. 229= 

10 A. r. Or. R, 378= 1 M. Or. 0, 126 = 
29 Or. L. J. 732=110 1. 0. 588 = 
A. I. R. 1928 Mad. 783. 

> — Order under, passed without giving recuims is 

not illegal. 

Although it is desirable that the Court passing an 
order under S-'476 should state reasons for the order, 
still an order without reasons is not illegal. S. 476 
merely states that the Judge should record a finding. It 
does not state that that finding should be suoported by 
reasons or that it should contain issue for deci.‘'’ion. 
{Kincaid, J, C, and Lobo, A. J. C.) LAKHMICHAND 
Gahdamal V, Emperor. 21 S. L. R. 43= 

27 Or. L, J, 1249 = 98 I. C. 97 = 
A. I. R. 1927 Sind 89. 
— S. 476— Crroimds for interference. 

‘Conviction in an irregular trial must he set 

uside. 

An Assistant Collector, after deciding to act under 
S. 478 neglected to follow the directions contained in the 
second sub-section of that section, which requires that if 
he concludes the enquiry himself, his proceedings shall 
be conducted as nearly as may be in accordance with 
Cha,pter 18, Cr., P. Code. He framed no charge and 
although he made some sort of enquiry it was of a per- 
functory character and when he came to write his com- 
mittal order, he incorporated as the main grounds for 
committing for trial the reasons which he had given in 
his judgment in the civil suit in which the document 
with false entry was filed. The result was that there was 


OR. P. CODE (1898), S. 476— Initiation of procee- 
dings. 

nothing in any w^ay resembling a proper record in the 
committing Magisuate’s Court. 

Held, that the trial w^as irregular and theie having 
been no proper proceedings before the committing 
Magistrate, the £C used must be discharged. 40 All. 32, 
Foil. {Walsh, J ) Emperor v. Basha Nand. 

77 I. C. 883= 25 Cr. L. J. 483 = 
A. I R. 1923 All, 610. 
— S. 476 — Initiation of proceedings. 

Undei S. 476 the court may take action of its 

own motion. 'W here the pleader merely brings the 
matter to the notice of the court it is not necessary that 
he should file a fresh vakalatnama. {Suhrawardy and 
Costello, JJ.) PURNA CHANDPA DUTTA v. SHAIKH 
DHALU. 34 C. W. N. 914 = 62 0. L. J 87 = 

1930 Or. 0. 1129 = A. I.R. 1930 Cal. 721. 

Per Costello, J. — It is very much to be deprecated 

that the idea should be prevalent that matters under 
S. 476 are mainly matters inter partes. It must be 
viewed at merely as a matter of public duty undertaken 
for the purpose of vindicating and ensuing the purity of 
the administration of public justice. {Suhrawardy and 
Costello, JJ.) PURNA CHANDRA DaTTA v. SHATKH 
DhalU. 34 0. W. N. 914 = 52 C. L. J. 87 = 

1930 Or. C. 1129 = A. I. R. 1930 Oal. 721. 

Persons causing proceedings to be started may 

not he party to proceedings. 

Court may make a complaint against a person under 
S. 476 for an offence under S. 211. Penal Code, if it 
is of opinion that the proceedings before the Court w^ere 
caused to be started by that person though he w'as not 
a party to a proceeding before it. A. I. R. 1925 Rang. 
321. Foil. ;.37 Cal. 250 and 7 C. L. J. 375. Ref. {Suh- 
rawardy and Costello, J Jf) akhla k tilt, .a Chau- 
DURY V. Emperor. 52 C l. J 149= 

j 1271.0. 65 = 1930 Or 0 1063 = 

31 Cr. L J. 1145 = A. I. R. 1930 Cal. 671. 
Proceedings under S. 476 should not be under- 
taken on the application of private persons unless the 
prosecution is clearly in the interests of the State and is 
reasonably certain to result in conviction. The court 
cannot take proceedings under S. 476 against person 
who is not a party to a proceeding in any Court. 
{Pullan, J.) Shankar Sahai v. Emperor. 

7 O. W. N. 638= 126 I. 0 838= 
31 Or. L. J. 938=1930 Or. 0. 944= 
A. I. R. 1930 Oudh 404.^ 

— ‘'-Court alone should in such matter take action. 

Although criminal procedure allow's it, it is very re- 
prehensible course for the parties in a litigation to pro- 
secute a criminal matter of the kind contemplated by 
S. 476. If it is obvious to Subordinate Judge that a 
criminal offence had been committed, then undoubtedly 
it is his duty to proceed in bringing the culprit to justice 
{Wort, J.) BHaGIRATH BHAGAL v, KAM NARAIN 
SahU. 120 I. 0. 45= 30 Or. I*. J. 1144 = 

1930 Cr. 0. 277 = A. I. R. 1930 Pat. 194. 

Applicant — If need be a party. 

Under S. 476, Cr. P. Code, a complaint may be made 
by a Court either on an application or otherwise. Hence 
whether the person making an application was a party 
in the original suit is immaterial. {Adami and Chat- 
terfi, JJ.) HaREKRJSHNA PaRIDA v. EMPEROR. 

8 Pat 736= 120 I. 0. 629^ 11 P. L.’ T. 76 = 
31 Or. L. J. 143 = A. I. B. 1929 Pat. 242. 

— Court before whom offence is committed is to 

take initiative'. 

The law requires that when certain classes of offences 
are committed, no Court should take cognizance of such 
offences unless the Court, before whom or in relation to 
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dings. 

the proceeding befoie which such offences have been 
committed moves for this purpose and removes the 
legal bar to the prosecution. (^Suhrawardy and Cam- 
mtade, //.) RaJANIKANTA v. BlS-POO MONI. 

46 0. L. J. 40 = 104 I. O. 466= 8 A. I. Cr. B. 433 = 
28 Or. L. L 840 = A. I. B. 1927 Oal. 718. 

— When the person who preferred a false charge 

to the police has also taken the same facts by way of 
complaint to the Magistrate then before that person can 
be prosecuted, the complaint of the Magistrate is neces- 
sary. 43 Cal. 1152 and 44 Cal. 650, Rel. on ; 7 Mad. 
292, not Foil. (^Jackson, /.) MURUGAN v, Gui’HA 
Rami Naidu. 26 M. L. W. 405 = 

39 M. L. T. 103 = 1927 M. W. N. 694= 
9 A. I. Or. B. 7 = 28 Cr. L. J. 845 = 
104 I. 0. 625 = A. I. B. 1927 Mad. 851 = 
63 M. L.J. 455. 

'Court generally takes action on application by 

d>arties. 

If it w^as always to be left solely to the self-acting 
motion of the Courts concerned to institute a complaint 
much of S. 476 would be surplusage ; as it is frequently 
•only upon application made to it that a Court either 
under S. 476 or S. 476-A of the Cr. P. Code takes 
action. (^Adami and Buckmll^ J/.) RaNJIT NaRAIN 
Singh Rambahadur Singh. 5 Pat. 262= 

7 P. L. T, 114=1936 P. H. 0. 0. 89= 
27 Or. L. J. 641 = 94 I. 0. 593= 
A. I. B. 1926 Pat. 81. 

Accused escaping from custody of peon of 

Civil Court — Procedure is that servant should file com- 
plaint in ordinary way {Piggott, /.) EmperOr v, 
MaDHO Sing. 86 I. 0. 801 = 26 Or. L. J. 865= 
47 AU. 409 = 23 A. I. . J. 189= 
A. I. B. 1925 All. 318. 

Order passed by Court on complaint made by 

Police is not complaint by Court. {Bucknill and Boss^ 
jj.) Shaikh Muhammad Yassin v. Emperor. 

86 I. 0. 826 = 4Pat. 323 = 6 P. L. T. 457= 
26 Or. Ii. JT. 889 = A. I. B. 1926 Pat. 483. 
— S. 476— “In relation to”, meaning. 

Complaint against person not party to procee- 
ding. 

The Court may make a complaint against a person 
under S. 476 for an offence under S. 211, I. P. C. if it is 
•of opinion that the proceeding before the Court was 
caused to be started by that person though he was not 
.a party to the proceeding before it. An offence may be 
■committed by a person in relation to a judicial procee- 
ding though it may not be in a judicial proceeding. 
<(Sukrawardy and Costello, //.) AKHLa KuLLA 
■CHAUDHRy V. Emperor. 31 Or. L. J. 1145= 

127 I. 0. 65=62 C. L. J. 149=1930 Or. 0. 1063 = 
A. LB. 1930 Oal. 671. 

False charge of theft made to Police — Sessions 

Court complaining under S. 476— Institution of false 
<case to Police being basis of proceedings in Sessions 
Court, the offence is committed “in relation to” pro. 
oeedings in Sessions Court within the meaning of S. 476. 
A, I. R. .1925 Pat. 7l7, Rel. on, (^Cuming and Gregory, 
77.) Nazir Ahmad v. Emperor. 

28 Or. If. J, 324 = 100 1. 0. 708 = 
7 A. I. Or. B. 551= A. I. B. 1927 Oal. 478. 
— S. 476— Judicial Proceedings. 

Who can take. 

Since 1923 proceedings under S. 476, Cr. P, Code 
are taken only by the Court in the interests of justice 
when it thinks fit to do so. It is not nbw- open to a 
private person to take proceedings after taking the san" 
tiie Court under S. 195. A private person Bpwy 
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OB. P. CODE (1898), S. 476— Legality of oJder, 

move the Court but it is for the Court to decide whether 
to take action and initiate the proceedings. {Bhide, 
/.) Ram Sarup v, Muhammad Mehr Dil Khan. 

31 Cr. L. J. 1174 = 
31 Punj. L. B 840 = 127 1. 0. 162= 
1930 Or. C. 917 = A. I. B. 1930 Lah. 873. 

Forged document filed m Court— Court having 

power only to return plaint to be filed in another Court 
— Document is still filed in judicial proceeding. {Ban- 
kin, C, /. and Buckland, J.) JaBHAR ALI v. Em- 
PEROR. 49 0. L. J. 193 = 116 I. C. 632 = 

30 Or. L. J. 656 = 13 A. I. Cr. B. 73 = 
A. I. E. 1929 Oal. 203. 

Enquiry into — Conduct of jury called in ques- 

tio7i — Enqtdry is judicial. 

Whenever the conduct of the jury is taken exception 
to during the progress of the trial in the Sessions 
Court, the presiding Judge has undoubted jurisdiction 
to enquire into the same and such an enquiry is a judi- 
cial enquiry. In the course of such an enquiry the 
Sessions Judge is entitled to call upon any persons to 
appear before him, to administer oath to such persons 
and to require them to give evidence. A. I. K. 1923 
Cal. 724, Ref. {C, C, Gkose and Caimniade, JJ,) 
Bhuban Chandra Prodhan s/. King-Emperor. 

31 0. W. N. 828 = 104 1. 0. 111 = 
28 Cr. L. J. 783 = 8 A. I. Or. B. 319= 
A. I. B. 1927 Oal. 628. 

Scope of amended section. 

Under the amended section it is not essential that 
the proceeding in respect of which action is taken 
should be of a judicial character. {Adami and Sen^ 
JJ,) Chamari Singh v. Public prosecutor of 
Gaya. 83 1. 0. 730 « 4 Pat. 24 = 

6 P. L. T. 226 = 3 Pat. L. B. Or. 51= 
26 Or. L. J. 170= A, L B. 1925 Pat. 330. 

^An order under S. 476, Cr. P. Code, is bad in 

law where there is no judicial proceeding pending before 
the Magistrate as contemplated by S. 476. An order 
under S. 476, Cr. P. Code, to prosecute the complainant 
under S. 211, 1. P. C.,can only be passed when such 
an offence is committed in or in relation to any procee- 
ding in any Court. (JCulwant Sahay, J.) NaND 
KISHORE LAL V, KiNG-EmPEKOR. 81 I, 0. 158 = 
6 P. L. T. 300 = 2 Pat. L, B. Or. 184= 
1924 P. H. 0. 0. 124= 26 Or. L. J. 670 = 
A. I.B. 1924 Pat. 789. 

Evidence recorded under S, 202, Cr, P, C, can be 

the basis of sanction . 

The wording of S, 476 is wide enough to cover the 
consideration of other than strictly legal evidence and 
there is nothing illegal in granting a sanction under 
S. 195 based solely on an investigation conducted under 
S. 202 whether by a police officer or by the Magistrate 
himself. {Macpherson, J,) BaNSIDAR MaRWaRI?^. 
King-Emperor. 74 1, o. 1064 = 24 Or. L. J. 862= 

A. L B. 1924 Pat. 188. 

— S. 476— Legality of order. 

——There is nothing in the Code which lays down 
that once a Ma^strate declines under S. 476 to file a 
compiairtt he is functus officio, or that a complaint 
subsequently filed by him confers no jurisdiction to deal 
with the person complained against. A refusal by the 
Magistrate under S. 476, to file a complaint against an 
accused person does not attract the applicability of the 
doctrme of autre fois acquit enunciated by S. 403. Nor 
does it amount to judgment within the meaning of 
Ss. 366 and 369 which may not therefore be sub- 
seqteently reviewed , - > 

Where an applicarion dhderS. 476 fOr prosecution 
of ja person is. rejected, but on appeal the appellate 
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OB. P. CODE (1898), S. 476— Legality of order. 

Court purporting to act under S. 476 (3) remands the 
proceedings for further enquiry which results in the 
complaint being filed against the person, and his con- 
viction, the procedure followed is in strict conformity 
with the Code, and though the order of remand may be 
illegal, where the illegality has not led to failure of 
justice, it is sufficiently covered by the wdde provisions 
of S. 537. 25 Mad. 61 (P.C.), Dist. (IVt/d, J.C, and 
Rupchand, A, J. C.) RaJABALI HaSSANALI v, Em- 
PEROR. 1930 Or. 0, 1147 = 

A. I. B. 1930 Sind 315. 

— 3 A person who has not appealed against an order 

resulting in a complaint under S. 476, cannot argue 
before the Magistrate whether the complaint is a good 
complaint or made by a proper officer or so forth. 
(^Rankin, C. J. and Buckland^ J?) JUBBAR ALI v. 
Emperor. 116 I. 0. 632 = 49 0. L. J. 193 = 

30 Or. L. J. 656= 13 A. I. Or. B. 73 = 
A. I. B, 1929 Cal. 203. 

Complaint of cheating before Tahsildar having 

powers of a second-class Magistrate — Act of Tahsildai’ 
enquiring and ordering prosecution under S. 476 is 
legal. {Stuart, /.) ABDUL QAIYUM v, KtNG-EM- 
PEROR. 81 1. 0. 116= 25 Or. L. J. 628 = 

A. I. B. 1925 All. 99. 

— S. 476 — Measure of proof. 

Direct evidence — Essential. 

The measure of proof to prove that a document is 
forged required in civil Court is very different from that 
required in a criminal Court. Before a Court is justi- 
fied in making an order under S. 476 directing the 
prosecution of any person, it ought to have before it 
direct evidence fixing the offence upon the person whom 
it is sought to charge. 16 Cal. 730 and 9 N.L.R. 184, 
Foil. {Findlay, J. C. and Prideaux, A. J. C.) MT. 
Adkibai V. Mt. Parbatibai. 115 I. C. 174 = 
30 Or. L. J. 407= 12 A. I. Or. B. 264 (Nag.). 

Mere existence of contradiction in the evidence 

of a person is not sufficient to make eitquiry. 

To prosecute a witness under S. 193, Penal Code, 
merely on the basis of contradiction in his evidence, is 
a very doubtful procedure. Mere existence of contra- 
diction in the evidence of a witness is not sufficient for 
making an enquiry in the interest of justice. {Rankin, 
C. J. and C. C. Ghose, /.) ZaRAMAT ALI v. EM- 
PEROR. 113 1.C. 842 = 30 Or. L. J. 221 = 

12 A. I. Or. B. 142 = 55 Oal. 1312= 
A.I.B. 1928 Oal, 862. 

Suspici on — Insuffi dent . 

Although there is some indication pointing in the 
direction of an accused’s guilt, yet if the indications do 
not amount to anything more than mere suspicion, it is 
not in the interest of justice to start a prosecution 
against the accused. {Agha Haidar, /.) ChaNDAN 
Lal V. Emperor. 109 I. 0. 358= 

10 A. I. Or. B. 238= 29 Or. L. JT. 534 (Lah.). 
— S. 476— Notice or opportunity. 

Under S. 476, it is entirely discretionary and not 
obligatory with a Court to issue a notice and hold a 
preliminary enquiry. {Tapp, /.) JaGaT SinGH v. 
Emperor. 120 1. 0. 687= 

1930 Or. O, 23=31 Or. L. J. 179^ 
A. I. B. 1930 Lah. 65. 

Apart from a complaint made by a Court under 

S, 476 (ly no complaint is in any sense invalid merely 
because the person accused has not had an opportunity 
of showing cause against the complaint being made. 
{Macpherson, /.) JOKHI MIAR v, MaHMUD DAFA- 
FADAR. 115 1. 0. 882=10 P. L. T. 77= 

SO Cr. L.X 645=12 A, I Or, B. 363 = 
A. l.B. 1929 Pat. 92. 


OB. P. OODB (1898), S. 476 — Order against stran- 
gers. 

Application to take action made to successor of 

Judge — Notice to opposite parties should be given. 
{Suhrawardy and Cammiade, JJ.) RaJANI KaNTA 
V. BISTOO MONI. 104 I. 0. 456 = 46 0. L. J. 40 = 

8 A. I. Or. B. 433 = 28 Or. L. J. 840 = 
A. I. B. 1927 Cal. 718. 

Prosecution under, on evidence of witnesses 

whose evidence is not tested — Accused is entitled to 
have notice. iV.I.R. 1923 Mad. 228, Foil (Jat Lal, /.) 
amar Nath v. Emperor. 99 1. 0. 1027= 

28 Cr.L.J. 227= A. I. B. 1927 LaJi. 173. 

As a matter of strict law no notice would be 

necessary to a person before taking the proceedings 
against him under the law wdiich now exists, but it is 
right that he should have notice. {Crump, /.) BaI- 
kasturbai V. Vanmalidas Lakmidas. 

88 I. 0. 709 = 49 Bom. 710= 27 Bom. L. B. 616 = 
26 Or. L. J. 1189 = A. L B. 1925 Bom. 436. 
Notice is highly desirable before action. 

The notice is not essential under law. It is highly 
desirable that it is given in proceedings under S. 476. 
In a case where preliminary enquiries in which addi- 
tional evidence was taken and another independent 
private enquiry by ihe Circle Inspector were made with- 
j out notice to the accused the order must be set aside. 
{Sulaiman. J.) IMAM ALf v. Emperor. 

77 I. 0. 888 = 5 L. B. A. Or. 5 = 
25 Cr.’L. J. 488= A. I. B. 1924 All. 435. 
— S. 476—Offeiices not referred. 

Proceedings in respect of cffence under S. 409, 

I. P. C., cannot be started under S. 476. {Raza, 
/.) iNDARjiT Singh v. Emperor. 96 I. c. 526= 

13 O. L. jr. 653=3 O. W. N. 618= 1 Lnck. 527= 
27 Or. L. J. 974= A. I. B. 1927 Oudh 210. 

Complaint by a Court under Ss. 183 and 185, 

/. P. C, is ultra vires. 

Section 476, sub S, (1). does not authorise a 

complaint with reference to offence described in S. 195. 
sub-S. (1) Cl. {a), committed in or in relation to a 
proceeding in a Court. The jurisdiction to make a 
con-plaint under that sub-section is limited to such cases 
as are provided for in Sub-S. (1), Cl. {b), or Cl. (c) of 
S. 195 only and therefore complaint by a Court under 
Ss. 183 and 185 I. P. Code, is ultra vires and without 
jurisdiction. {Wazir Hasan, J.) KING EM PER OR v. 
Ram Nath. 98 1. 0. 63= 2 Luck. 395= 

3 O. W. N. 767= 27 Or. L. J. 1247= 
7 A. I. Or. B. 49= A. I. B. 1927 Oudk 61. 

Prosecution can’t be directed for offences under 

Ss. 358, 341 and 147. {Walmesley and Suhrawardy, 
JJ.) Sarbeshwar Nath v. Emperor. 

39 C. L. jr. 33= A. I. B. 1924 Oal. 601. 
— S. 476— Order against strangers. 

Any person who appears to have committed an 

offe 7 ice under S. 195 (1) (^) and not only parties to 
proceedings is contemplated by S. 476. 

S. 476 is not restricted to the party making the com- 
plaint or actually before the Court, but is wide enough 
to include any person who appears to have committed 
an offence mentioned in S; 195 (1) {b) which is not 
restricted to parties to the proceedings like Cl. {c) of 
that section. The Court has therefore jurisdiction to 
prosecute a person who causes a false complaint to be 
lodged. All that S. 476 requires is that the Court should 
be satisfied that it is expedient in the interest of justice 
that an enquiry should be made into an offence which 
appears to it to have been committed in or in relation to 
a judicial proceeding. It does not speak of a party to 
the proceeding. {Suhrawardy ofM Costello, J J.j 
Faziar Rahaman V. Ei^perOR. 1930 Or. 0. 869 = 
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OS. P. CODE (1898), S. 476 — Order against Stran- 
gers. 

126 1.0. 553 ^31 Or. L. J. 1055= 
A. I. S, 1930 Cal. 515. 

Proceedings under S. 476 cannot be taken against 

person not party to proceedings. J.) ShanKaR 

Sahai V, Emperor. 7 O. W. N. 638 = 

125 I. 0. 838 = 31 Or. L. J. 938 = 
1930 Or. 0. 944 = A I. S. 1930 Oudli 404. 

Complaint can be made against persozi ihozigh he 

is not a party to the proceeding. 

The presiding officer of a Court can make a complaint 
not only against persons who are parties to proceedings 
before him but also against persons who are not parties. 
Eveiy parson including the presiding officer of a Court 
has power to make a complaint as a rule. It is only when 
that general power is taken away by statute that a com- 
plaint becomes incompetent unless made by the only 
authority allowed to do so. There being nothing in 
S, 476 to the effect that the presiding officer of a Court 
cannot make a complaint against a person who is not a 
party, it follows that the general power of the presiding 
officer to make a complaint is not taken away by impli* 
cation, because he is the only person who can make a 
con-iplaint against a party in certain circumstances ; 
A. 1. R. 1925 Rang. 28 ; 3 Rang. 48; and A. I. R. 1928 
Sind 69, Diss. from.; 1 Pat. E. J. 298; A. 1, I^. 1922 
Oudh 220 and 40 All. 24, Rel. on ; A. I. R. 1922 Lah. 
401, Dist. {Addison and Coldstream, //.) 'EmfkROR 
V, BalmukaND. 9 Lah. 678 = 10 A I. Or. R 474= 
29 Or. L. J 652 = 110 I. 0. 108 =. 

A. I. B. 1928 Lah. 510. 

Section 476 must be read with S. 195 and the 

Courts should not exercise the powers conferred by 
S 4 476 with regard to offences referred in S. 195 ( 1 ) {c) 
unless they are committed by parties to proceedings in 
such Courts. {Percival, J. C. and Aston , , A. J. C.) 
Emperor v, Rahimdino. 22 S, L. R 201= 

9 A. I. Or. R. 164= 106 I. 0 802= 
28 Or. L. J. 978= A. I. R. 1928 Sind„69. 

^ — It is not open to a Court to make a complaint 

in respect of any person other than per-sons who were 
parties to the proceedings before it. {Robizison, C, J, 
and Brown, /.) C. T GURUSWAMY v. D. K. S 
Ebrahim. 84 1. 0. 439 = 2 Rang. 374= 

26 Or. L. J. 296= A.I.R. 1925 Rang. 28. 

Accused neither party nor witness in Court — 

Alleged forged document used in Court by another 
person— Accused not guilty under S. 476, {Greaves and 
Panton, //.) BaHARUUDY SIKIMR v. EmpEROR. 

81 1. O. 919 = 28 0. W. N. 880= 
25 Or. L. J. 1095 = A. I. R. 1924 Oal. 986. 
— S. 476— Pending Proceedings. 

^ — ^Appeal from main case pending— Proceeding 

under S. 476 should await disposal of appeal. {Suhra^ 
Wardy and Cammiade, //.) RaJANI KaNTA v. 
BISTOO MONI. . 46 0. L. J. 40 = 104 XO. 466 = 

8 A. X Or. R. 433=^28 Or. L. X 840 = 

* A. X B. 1927 Cal. 718. 

, — -Court need not wait till the proceedings in respect 
of which the offence is committed to pass an order 
u^nder S. 476 ; 26 Bom. 785 Foil. {Kincaid, JC, and 
Lobo, A. /. C.) LaKHMICHaND Ga’NPaMAL v, EM- 
PEROR. 21 S. L R. 43= 27 Or. L. X 1249= 

98 X 0. 97= A. X R. 1927 Sind 89. 

; Forgeiy— Question pending in appeal— Proceed- 

ings under S. 476 are improper. {Zafar AH, • /.') 
Harnam Singh v, Mt. atri. 7 L. L. X 78= ' 
26 Or. L. X 1166 = 88 X p, 628= ' 
A. XR. 1926 Lah; 328. 

— S, 47B— Powera of Court. 

of fabricating false evidence 
bht ftot of forgery also -Facts alleged disclosing forgery 


OB. P. CODE (1898), S. 476— Powers of Court. 

— Complaint is not unentertainable, and trying Magis- 
trate can frame charge of forgery. A. I! R. 1929 Mad. 
21, Dist. {Reilly, J.) SaTYANaRAYaNA v. EMPEROR 
28 M. L.W. 774 = 2 M. Or. O. 35 = 30 Or. L. X 370 = 
114 I O. 834 = A. I. R. 1929 Mad. 74. 

Re-opening a complaint once dropped. 

If it is expedient in the interest of justice that an 
enquiry should be made into a particular offence and if 
there is a prima facie case there is no reason why a 
matter once dropped should not be re-opened and a 
complaint can be made even if an order was previously 
passed dismissing for non -prosecution the application of 
a particular party under S. 476; A. I. R. 1925 Pat, 330, 
Foil. {Adami azid Chatter/i, JJ.) HareKRISHNA v. 
Emperor. 8 Pat. 736 = 120 1. 0 . 629= 

11 P. L. T. 76=31 Or. L. X 143 = 
^ , A. 1. R. 1929 Pat. 242. 

Costs — Jurisdiction to award, 

A District Magistrate suspecting forgery in a certain 
case informed the Court concerned of his suspicion by a 
petition with the permission of the Local Government. 
The Court concerned held an enquiry. Being doubtful 
of the forgery he refused prosecution. He dismissed the 
application of the District Magistrate and awarded costs 
against him. 

Held, Court would have jurisdiction to award costs to 
one party or the other where parties are the same as in 
the civil litigation, that neither the King-Emperor nor 
the District Magistrate by himself was ' a party in the 
civil litigation, and, therefore, the Court had no juris- 
diction to award costs against the District Magistrate ' 
{Dalai, J,) Emperor 2 /. Behari lal. 

51 AU. 838 = 12 A. I. Or. R. 206 = 
10 L. R. A. Or. 126 = 114 X 0. 741= 
1929 A. L. J. 62= A. I. R 1928 All. 688. 

Penal Code, Ss. 182 and 211— Accused persons 

not taking action under S. 211— Court has authority to 
complain against the false complainant; {Dalai, /) 
Ram Das v, Ganga Ram. 112 1 . 0 . 770= 

SO Or. L. J. 2 =9 A. X Or. B. 475 = 

9 A. X Or. B. 446 = 9 L. R. A, Or. 78= 

9 L. R. A. Or. 71 = A. X R. 1928 All. S33. 

Proceedings started Under S. 476— Court has 

option to commit the accused to Sessions under S. 478 
{Lindsay, /.) RaMESHWARLaLL v, EMPEROR. 

103 I, O. 204 = 26 A. L. X 665=8 A. I Or. R. 86= 

8 L.R. A. Or. 113=28 Or. L. J; 668 = 49 AU. 898= 
A. X R. 1927 AIL 571. 
..... , Power to record a finding* 

Under S. 476, as amended, a Court has only authority 
to make a preliminary inquiry and record a finding in 
the case of an offence covered by the present S. ,195, ' 
sub-S. (1), Cls. (^) and (f) but not in cases covered by 
S. 195 (1) {a), {Stuart, C,J. and Raza, J.) DORE SaH 
V, Emperor. 4 O. W. N. 640 = 103 X 0 . 409 = 
28 Or. L. J, 681 = 8 A. X Or. R. 400= 
A. I. R. 1927 OudE 326. 

Complaint by Magistrate to his awn Court is not 

illegal. 

Petitioner gave evidence in a case tried by the Chief 
Presidency Magistrate, Part of his evidence was regard- 
ed as . false and the INCagistrate deemed it necessary to 
take proceedings under S. 476, Cr. P. Code. He 
accprdingly drew up a complaint. This complaint he’ 
preferred in his own Court and then, he transferred it to 
a Presidency Magistrate , for disposal.; The latter* issued 
-process held an* enquiry and committed the petitioner 

for trial. The petitioner, .was thm tried and convicted* » 

' , Meld : Jp Court {Ranl^n. aftd ChakravarU^. jk * 
dfs^effting) th^t the procedurfi, was nqt illegal. / , 

I^r Wqln^sUy, /tT-*the hjagistrate 
nothing worse than an irregularity which may be 
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OE. P. CODE (1898), S. 4;76~Powers of Court. 


OE. P. CODE (1898), S. 476— Powers of Superior 
Court 


Rankin, /.—The proceedings have been which statement was to be real matter of charge in 
had throughout in defiance of the express provisions of trial— High Court should declare to which ^entence Uml 


the Code and of fundamental principles of law. A should be rest 
document which is not addressed to a person other than NaiCKER, In re. 
the writer is not a complaint either in the ordinary sense 
or in the sense in which the word is used in S. 476 of ^ , 

the Cr. P. Code. 


be restricted. {J/^allace, /.) GukuvaPPA 
ER, In re. 2 M. Or. C. 164 = 118 I. 0. 112-.- 
1929 Cr. 0. 11 30 Or. L. J. 866 = 
A. I. E. 1929 Mad. 510. 

‘District Magistrate — Powers of. 


’ * ^ r m tViP Pndp There is nothing to prevent a District Magistrate on 

Held, Per Cuming,^ J. takina coenizance of reading the judgment or Order of a Court under S. 476. 

that prevents a Magistrate from takin^ cognizan e of t|king cognizance under S. 190 (1), Cl. (r), of 

er^r^. CPA.S., /.-The complaint and the f 


Held, rer tf. -o* ^ onrl tV.e irremilaritv was not parties to the proceedings before, and from 

subsequent Me transferring the case for trial to some Magistrate 

curable /' j Chakravarti ' T fS subordinated him, provided he has been empowered 

Ranktn, Cuming, . . oka _ to do so bv the Local Government. {Percival. /. C. and 


EMPEROR f. Calin MaCKENZI. „53 Oal. 350 = 
30 0. W. H. 276 = 27 Cx. L. J. 385 — 
43 O. L. J. 310=93 I. C. 33 = 
A. I, E. 1926 Cal. 470 (P. B.) 

A Court is not justified in making a complaint of 

nerhirv regarding a statement which is literally and 


to do so by the Local Government. {Percival, J, C. and 
Aston, A. /. Cf) Emperor v. Rahimdino. 

22 S. L. E. 201=9 A. I Or.E 154= 
105 1. 0. 802 = 28 Cr. L. J. 978 = 
A. 1. E. 1928 Sind 69. 

Power to withdraw. 

District Magistrate cannot order the withdrawal 


perjuiy icgo-iwAiis “ -n vr i-usirici ivxagiai.ra.Lc uaiiiiut orucr luc wiLxiuravvai 

Strictly speaking true. {Zafar /.) CHIRAGH DIN ^ complaint made by a Court under S. 476 in respect 
z;. EMPEROR. 92 I. 0. 746 = 7 3^ Ii. J, 621 ~ 211, I. P. C. {Ashworth, 

27 Or. Jj. J. 3do. Prasad v. Emperor. 102 1, o. 351= 

•Tried begun on basis of sanction under old Code 49 All. 752=25 A. L. J. 639 = 8 A. I. Or. E. 49 = 

hut not completed before the coming into force of amend- 8 L. E. A. Or. 97 = 28 Or. L J. 543 = 

ed Code can go m without fresh complaint under A. I. E. 1927 All. 571. 

—A Sessions Judge can take up at the instance of 


amended S. 476. 


When a criminal Court has taken cognizance of an ^ private person any revision of a Magistrate’s order 
offence for perjury, before the amendment of the 3 . 476. {Pullan, J.) PEAREY LaL v. SaGAR 

Cr. P. Code, on a sanction order to a private individual 49 All. 230 = 7 L. E. A. Cr. 176 = 

granted before the Code was amended, but has not 97 j, 0 . 650 = 26 A. Ii. J. 42=27 Or. L. J. 1130 = 
completed the trial before the amended Code came into A. I. E. 1927 All. 38. 

force, the trial can go on without fresh complaint under — - Appeal— Sanctioning Court cannot be asked to 

the aWnded provisions of S. 476, Cr. P. Code. Cr. correct defects in complaint — Summary disposal of 


Misc. proceedings No. 606 of 1924 and A, I, R. 1924 
Mad. 615, Foil. , ^ _ 


appeal is bad. {Chotzner and Dteval, //. ) Hamid 
KLlv MODHUSUDAN DaS. 64 Cal. 355 = 


Per milace. /.—In order to decide as to whether a 31 o.W.N. 281 = 1001.0. 351=A.I.E. 1927 Cal. 284. 


trial founded on a sanction and properly begun on a 


VAAVM. ju i. A A Witness leaving furisdictioft of Court for avoid- 

procedure which has been altered by the amended evidence — High Court Judge is not bound to 

Cr. P. Code can now go on it is e^nbal not to confab under Cr. P. Code. S. 476 or 480. 

‘cognizance’ with jurisdiction, ^nce a Court is Where a witness left not only the jurisdiction of the 
properlyseizedof a case, any amendment of law, except actually went out of British India and 

an amendment which t^es away its jurisdiction to try g^^^^^ttedly did so in order to avoid having to give 
the offence, cannot , the Court s authori y o contempt is gross and for such a contempt 

proceed willi the trial. To hold that an amendment proceedings under O. 16, R. 17, C. P. Code, are in- 
of the procedure of trial under the Code automatically and a Judge of the High Court is neither 

brings to an end all trials founded on the ongin 1 pro - ought, in such a case to proceed under 

dure is not a conclusion which is justified either in law (Heald and Chari, //.) 

or in commonsense. The consequence of an amendment MaMMOJEE z/. EMPEROR. 981.0,67= 

of procedure is not that all matters properly begun 4 Bang. 267 = 27 Cr. L. J. 1241= 

under the old procedure collapse and have to he he^n ^ Bang. 188. 

ac^n under the new procedure, but that they shall be ^ u ^ v. -tr iv/r • 4 . < * x 

to enable the Court to take cognizance of certain 6 L. E, A. Cr. 44-A. L E. 19p All. 41Q. 

offences and. when once the case is launched and cogni- iy Court » not defeeitve. _ 

^ce has been taken by the Magistrate of any offence, ^ Section 476 gives fee High Court, as a superior 
^hins short of an amendment which specifically takes Court fn l powers to lay a complaint m any and every 
^av the iurisdiction of the Court to try the offence can case in which it appears expedient m the ends of justice 
afferf the right of the Court to go on with the trial to do so, and there is nothing in the Code by which 
^rdina to law. {Wallace and Mad Aatian Nair. //.) that power and jurisdiction is taken ^way, because, in 
ARPASAOT AIYAR, In re. 91 1. C. 388 = cases of a complaint or for refusal to lay a complaint by 

27 Or. E. 84=1925 M. W, N". 668 = some subordinate Court, an appeal from that order is 
' 22 M. E. W. *554 =*A. I. B. 1926 Mad. il22= allowed. A complaint made when taking up proceedings 

49 Ig. 276, from a subordinate Court in revision, is not defective. 
47 &.-^o'wers of Sutierior Ootirt, A.* I* 1925 Rang. 28, Dist. {Robinson, C.J. Rtededge 


4 Bang. 267 = 27 Cr. L. J. 1241= 
A. I. E. 1926 Bang. 188. 

Case heard by Honorary Magistrate — District 

Magistrate can take action, {Mukerii.J^ MOTI RaM 
Emperor, 85 I. c. 710 = 26 Or. E. J. 666 = 

6 35. E, A. Cr. 44= A. I. E. 1926 AU. 410. 

Complaint by Revision Court is not defective. 

Section 476 gives the High Court, as a superior 


ARPASAOT AIYAR, In re. 91 1. C. 388 = cases of a complaint or lor refusal to lay a complaint Dy 

27 Or. E. 84=1925 M. W, N". 668 = some subordinate Court, an appeal from that order is 
' 22 M. E. W. *554 =*A. I. B. 1926 Mad. *1122= allowed. A complaint made when taking up proceedings 

49 Ig. 276, from a subordinate Court in revision, is not defective. 

476-.-Bo'wers of Superior Court. A.* I* 1925 Rang. 28, Dist. {Robinson, C.J. Rtcdedge 

Comrfehit of perjury containing sentences from ^ Maung Gyi.^ //.) EMPEROR v. Syrd EHAN, ^ 
accused’s dJ^tlons besides on ’ the real matter of 91 E 0.36=27 Or.E. J, 4=3 Eiag. SO?- 


accused’s d%)asit5ons besides on ’ the real matter of 
^^arge— Btttca'eter- on sanction petition ’ maldng clear J 


A. I926 Bau^. 321 



841 


CRIMINAL DIGEST. 1924—1930. 


842 


OR. P. CODE (1898), S. 476 — Powers of Superior 
Court 

— -Sanction refused by Munsif under S. 195 — 

Sessions Judge agreeing with Munsif but examining 
witnesses himself and taking action under S. 476 — 
Proceedings are valid. 34 A. 602, Foil. {Gokul Prasad^ 
/.) Bikarama Prasad v. Emperor. 

77 I. C. 435=25 Or. L. J. 387= 
A. I. R. 1922 All. 292. 
~S. 476— Preliminary Enquiry. 

When necessary. 

In each individual case the Court has to decide 
whether in the interests of justice a pi el im inary 
investigation is necessary. In a case w'here an offence 
has been committed outside the Court and not in the 
presence of the Judge it would certainly be judicious if 
not incumbent upon the Court to hold a preliminary 
enquiry in order to find out for itself whether such an 
offence was really committed. But where an offence is 
committed in the presence of the Court or from a 
perusal of the record, it is of opinion that it is necessary 
in the interests of justice that a further enquiry into the 
matter should be made in the criminal Court, it may 
make a complaint to that effect to the nearest Magistrate 
without making any preliminary enquiry. But it cannot 
be laid down as a proposition of law that in every case 
it is prudent to hold a preliminary enquiry before 
making a complaint under S. 476. Each case must be 
judged on its own facts and there may be a case where 
the revising authority may think that an action under 
S. 476 w-as too hastily taken and that there should be 
further investigation in the matter. 29 Cal. 349 ; 10 I. 
C. 66 ; 37 Cal. M2 ; 37 I. C. 469, Rel. on. ; A. I. R. 
1930 Cal. 282, Diss. from. (^Suhrawardy and Costello^ 
//.) PuRNA Chandra Datta v. Sheikh Dhalu. 

34 0. W. N. 914 = 62 0. L. J. 87= 
1930 Or. 0. 1129= A. I. R. 1930 Cal. 721. 

S. 476 gives the discretion to the Court to hold 

or not to hold a preliminary enquiry. If the Courtis 
of opinion that no preliminary enquiry is necessary 
it may at once make the complaint. If, on the 
other hand, it thinks that it is desirable to have a pre- 
liminary enquiry, it may adopt any course for the pur- 
pose of such an enquiiy. The words “preliminary 
enquiry ” under S. 476 may be co-extensive with, if not 
wider, than the words “enquire into the case ” in 
S. 202, Cr. P. Code. A. I. R. 1928 All. 21, Ref. ; 
A. I. R. 1925 Pat. 330 ; 43 Bom. 300 and 49 I. C. 9l7, 
Dist. iSzthrawardy and Costello^ J J.) FazLAR 
Rahman v. Emperor. 126 1. 0. 653= 

1930 Or. C. 869=31 Or. L. J. 1065 = 
A. I. R. 1930 Cal. 516. 

• “/ f necessary. 

^ It is true that under the provisions of S. 476 a pre- 
liminary inquiry is not legally necessary. But it has 
been laid down ever since the enactment of the present 
section that although a preliminaty inquiry may not be 
legally necessary, it should in common prudence be held 
by every Court before it passes an order under S. 476. 
(C. C. Gkose and Pearson. JJ.) SaRAT CHANDRA v. 
Hari ChaRaN. 127 1. C. 265 = 61 O. L. J. 46 = 
1930 Or. 0. 362= A. I. R. 1930 Oal. 282. 

Failure to hold — Effect, 

Under S. 476, Cr, P. Code, it is not compulsory to 
hold a preliminary enquiry. Where in a complaint by 
the Income-tax Officer for an offence under S. 52 of the 
Income-tax Act the complainant was examined on oath 
before the District Magistrate, held, that the examina- 
tion on oath was unnecessary and that it may be dis- 
regarded. Beld also, that the omission to bold a pre- 
Hmma.ry enquiry was immaterial. (Maguley, J.) 

It. c. V. Reddy v. Emperor. 126 1, c. 266 = 


OR. P. CODE (1898), S. 476— Procedure. 

8 Rang. 25=1930 Cr. C. 661=31 Cr. L. J. 793= 
A. I. R. 1930 Rang. 201. 

Enquiry need not be exhaustive. (C. C. Ghose 

and Cammiade, JJ.) BhUBAN CHANDRA PRODHAN 
V. KinG-EmPEROR. 104 I. C. 111 = 

31 C. W. N. 828=8 A. I Cr. R. 319 = 
28 Cr. L. J. 783 = A. I. R. 1927 Cal. 628. 

Persofis affected cannot claim to cross-examine 

witnesses. 

What a Court has to decide under S. 476 is {a) 
w'hether an offence of the kind contemplated appears to 
have been committed, {b) whether it is expedient in the 
interests of justice that it should be further enquired 
into. In order to arrive at a decision the Court may, if 
it thinks fit, hold such preliminary enquiry as it considers 
necessary. The nature, method and extent of the pre- 
liminary enquiry are, entirely at its discretion. The 
enquiry need not be such as to satisfy the Court that an 
offence actually has been committed but merely that an 
offence appears to have been committed. If therefore a 
Court holds such an enquiry, the persons against whom 
it is carried on, cannot claim to cross-examine the 
witnesses. 34 All. 267, Foil. ; A. I. R. 1923 Mad. 
228, Dist. {Devadoss and Waller, JJ.) RaJA RaO v. 
Emperor. 97 1, c. 669 = 50 Mad. 660 = 

24 M. L. W. 295= 27 Cr. L. J. 1149 = 
1927 M. W. N. 63 = A. I. R. 1926 Mad. 1008= 

61 M. L. J. 331. 

—Extent of preliminary enquiry is in Court’s discre- 
tion — Grant of right of appeal does not extend the 
scope of the enquiry. {Mullich and Bucknill, /y.) 
Chamari Singh v. Public Prosecutor of Gaya. 

92 X 0. 883 = 4 Pat. 484 = 7 P. L. T. 372= 
27 Cr. L. J. 371= A. I. R. 1926 Pat. 677. 

Enquiry shottld be made where per fury is 

suspected. 

False affidavits and false evidence are extremely 
common and where it seems probable that of two sworn 
statements one or the other must be false, it is expedient 
in the interests of justice that an enquiry should be 
made. ^Youngand Heald, JJ.) V. P. R. N. SWaMI- 
NATHAN CHETTY V. V. PERIYANAN. 

3 Bur. L. J. 149= A. I. R. 1924 Bang. 374. 
— S. 476 — Probability of conviction. 

— Under the amended Code it is no longer the duty 

of the Court to see that there is a reasonable pro- 
bability of the prosecution ending in a conviction, 
though the Court acting under S. 475 should not act 
capriciously or without proper grounds. 31 Mad. 140 
(F,B.) and 32 Mad. 49, Dist, ; A. I. R. 1925 Rang. 195, 
Cons. {JDevadoss and Waller, JJ.) SeSHAMMA v, 
VENKAMMa. 92 1. G. 466 = 22 M. L. W. 863= 

27 Cr. X. X. 280= A. I. B. 1926 Mad- 238. 
—An order under S. 476 should not be passed 
unless there is a reasonable probability of conviction, 
(^Foster, J.) MaNDAP v. EMPEROR. 74 I. C. 865= 
24 Or. L. J. 823 = A. I. B. 1924 Pat. 4S6. 
— S. 476 — Procedure. 

—-^Appeal, 

Where an appeal is pending under the provisions of 
S. 476-B it should be disposed of under the provisions 
of S. 476-B and reference to 0.41, R. 11, C. P. Code 
in the order dismissing the appeal is irrelevant. An 
appeal from order passed under $. 476 is an appeal in 
exercise of statutory right of appeal and the provisions 
of S. 476-B should be complied with. The Court should 
issue notices to both the parties concerned in the matter, 
it should send for the record, examine the case and 
should come to an independent finding whether, under 
the circumstances, the petitioners vfonld be put in 
1 jeopardy by a complaint being lodged against them. 
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CE. P. CODE (1898), S. 476— Procedure. 

(C. C, Ghose and Pearson, //.) SaRAT CHANDRA 
Hari CharaN De. 127 I. 0. 265 =51 O'. L. J. 45 = 
1930 Or. 0. 362= A. L E. 1930 Oal. 282. 

Munsif holding that he had no jurisdiction to 

direct a complaint to be made under S. 476, Cr. P. Code 
— Appellate Court not deciding the question of jurisdic- 
tion but itself acting under S. 476- B — Procedure is 
irregular. {Rankitt, C /. a7t(i Chotzner, //.) Kanai 
Lal Saha v. Makhan Lal Saha. 109 1. 0. 211 = 

47 0. L. J. 277 = 10 A. I. Or. E. 167 = 
55 Cal. 836=29 Cr. L, J. 483 = 
A. I. E. 1928 Cal. 237. 

— “ ■ Complaint under — Appeal from is regulated by 

Cr, P, Code, S, 424. 

Chotzmr, /. — When a complaint has been made 
under S. 476, the person affected by the complaint may 
take an appeal to the Court to which the Court making 
the complaint is subordinate and that appeal must be 
dealt with as an ordinary appeal under the Cr. P. Code, 
as is provided for in S. 424 of the Code. 

Duval, /. — The appeal must be treated as a mis- 
cellaneous appeal and regulated by O. 41, C. P. Code 
and not by Ss. 422-424, Cr. P. Code. (jChotzner and 
Duval, JJ.) Hamid ali v, Madhusudan Das. 

100 I. 0. 351 =54 Oal. 355 = 31 0. W.N. 281 = 
A. I. E. 1927 Oal. 284. 

■ — ^ A ppeal lies to civil appellate Court and is 
gcroerned by pravisiofis of C, P, Code and not of Cr. P, 
Code, 

Where it is a civil Court which has made an order 
making or filing a complaint under S. 476 of the Cr. P. 
Code, the appeal against such an order must lie to and 
be heard by the authority or tribunal to which such 
civil Court is subordinate, i, e., to an appellate Court 
exercising civil appellate jurisdiction and therefore the 
procedure governing an appeal of this description is one 
which is to be sought for within the four comers of the 
C. P. Code. (C. C. Ghose and Duval, J/.) NaSaRUD- 
DiN Khan v. Emperor. 99 1. 0. 124=53 Cal. 827= 
28 Or. L. J. 92= A. I. E. 1927 Oal. 98. 
— F ailure to record order for sanction is an irregu- 

larity curable by Cr. P, Code, S. 537. {^Harrison, /.) 
Inayat Ullah V. Emperor. lOl I. 0. 186 = 

28 Cr. L. J. 410= A. I. E. 1927 LaJh. 379. 
■■ ■ ■ P roceedings — If should be part of the judgment. 

Although under the old S. 476, it may be necessary 
that the proceeding under S. 476 should be a part of the 
judgment proceeding before , the Court or at least so 
soon after the termination of the judgment proceeding, 
as to make the order under S. 476 a part pf the judg- 
ment proceeding, it is no longer necessary in view of the 
changes made in the said section and the enhancement 
of two new Ss. 476 (A) and 476 (B). It is also neces- 
sary that all the reasons given in the judgment should 
be repeated in an order in which the Court comes to 
the conclusion that a complaint should be laid before 
the first class Magistrate, (JOevadoss and Waller, //.) 
Seshamma V. Venkamma.' 22 M. L, W. 863= 
92 L 0. 456 = 27 Or. L. J. 280 = 

. A. I. E. 1926 Mad. 238. 

r-Question as to. forged nature of document is to 

be decided in prosecutions following complaint , and not 
before^making one. .(Adami and Bucknill, //.)' RaN- 
jiT Naratn Singh v. Rambahadur Singh. 

6 Eat. 262=7P. L. T. 114=1926 P. H. O. O. 89= 
27 Or. L. a*. 641= 94 1. 0. 593 = 
A. I. E. 1926 Pat. 81. 

- D rder by Small Cause Court '—Appeal lies to 

ffigli CouH,^ . 

An appi^^ agmnst an . order of the Court of 
Small Clauses, under Si 476 of the Cr. P. Code, direct- 


OE. P, CODE (1898), S. 476— Scope. 

ing that a complaint under Ss. 193 and 196 of the 
Indian , Penal Code be filed against the appellants lies 
to the fligh Com t on its Appellate Side. For this 
purpose Original Side of the High Court is not differ- 
ent from Appellate Side. {Wallace and Madhavan 
Nair, JJ.) KaLYANJT v RaM DEEN. 

86 1. 0. 449=48 Mad. 395=21 M. L. W. 664= 
26 Or. L. J. 801= A. I. E. 1925 Mad 609 = 
48 M. L. J. 290. 

■ — —‘Proceedings for perjury agabisi a witness should 
be started after conclustoit of the case tn which the wit- 
ness gives evidence. 

Proceedings under S. 476, Cr. P. Code, should not be 
taken until the case, in which the alleged false evi- 
dence was given, have been finally disposed of. Such a 
hasty proceeding, as placing a witness on a trial as an 
accused immediately after he has given his evidence, is 
bad because the obvious result of such a step would be 
to intimidate subsequent witnesses and defeat the object 
of the trial. The proper time to apply under S. 476 
for the prosecution of witnesses for perjury is after the 
final disposal of the suit in which he was examined as a 
witness. (JWadegaonkar. A. J. C.) KaLTJ v, TlKA- 
raM. 89 I. 0. 390 = 26 Cr. L. J. 1350 = 

A. I. E. 1925 Hag. 412. 
— S. 476— Eights of accused. 

Omission to inform accused of his i ight to be 

tried by another Magistrate vitiates the trial instituted 
and carried on by the Magistrate under S. 476, Cr. P. 
Code. (Wazir Hasan, J. C,) EMPEROR v. NAIPAL. 
82 I. 0. 152 = 11 O. L. J. 532=25 Or. L. J. 1224= 
28 O. 0. 1=A. I. E. 1924 Oudh 448. 
— S. 476— Scope. 

Whether review lies. {Quaere). 

It is doubtful whether a Court can review its order 
refusing to make a complaint under S. 476. However, 
in view of an appeal being allowed by S. 476- B a review 
would appear undesirable. {Ashworth, J.) RAM PRA- 
SAD V. Emperor. 49 All. 752= 25 A. L. J. 639 = 
102 I. 0. 351=8 A. I. Cr. E. 49 = 

8 L. E. A. Cr. 97 = 28 Or. L. J. 543= 
A. I. E. 1927 All. 571. 
— - Section 339 (1) does not cancel S. 476. It 
merely imposes an additional condition as essential to 
the institution of a prosecution for perjury by an 
approver, and even whep that condition is satisfied the 
prosecution can still be initiated only on a complaint by 
the Sessions Court or the High Court. {HalHfax, A, 
J. c.) Local Government v. Gambhir Bhujha. 

103 X. C. 101 = 23 N. L. E, 35 = 
28 Cr. Ii. J. 645 = A. I. E. 1927 Hag. 189. 
The finding of a competent Court that a docu- 
ment is a forgery, or that a witness has committed per- 
jury before it is a sufficient prima facie ground for an 
order under S. 195 or S. 476. {Daniels, J.) PWARKA 
Prasad v, Makund Sarup, 24 A. L. J. 122= 
26 Cr L, J. 1506=6 L. E. A. Civ. 630= 
6 L. E, A. Cr . 213 = 90 I C. 290 = 
A, I. E. 1926 AH. 21. 

The offence must be one which appears to. have 

been committed in or in relation to a proceeding in the 
Court which passes the order under S. 476. {Boys, J.) 
Emperor v. Baldeo Prasad. 82 1. 0. 285 = 

22 A. Ii. J. 772=46 All. 861=5 L. E. A. Or. 121 = 
25 Cr. L. J. 1277= A. I. E, 1924 All. 770. 

— D pinion need nQt be formed during the progress 

of proceedings. 

The terms of S. 476, Cr. P. Code indicate that the 
desirability of prosecuting, the offi^nder must be present 
to, the mind of the Court during the^procee,ditigs in 
course of which the o£fen(^ waacqnainit^ed,, or brought 
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OR, P. CODE (1898), S. 476— Scope. 

to its notice. But this does not mean that unless it is 
during the progress of the actual case that this opinion 
is formed, no prosecution can be ordered under S. 476, 
Cr. P. Code. 34 C. 551, Dist. {Duckworth^ /.) ValAB 
Das V. Maung Ba Than. 1 Rang 372 = 

2 Bur. L. J. 154=26 Or. L. J. 623 = 
85 I. 0. 362-= A. I. R. 1924 Rang. 54. 
— S. 476— Witness. 

— IVitness committing offeiice of forgery — Coin- 

plaint can be made. 

The legislature, in . introducing the amendments of 
1923, intended S, 476 to be co-extensive in its scope 
with clauses (//) and (^) of S J95 (1), and there is 
nothing in S. 195 and S. 476 to pi event a Court from 
making a complaint under the ordinary law in respect 
of the offence under S. 471, 1, P. C. which it found to 
have been committed before it, either by a party or a 
witness. {Daniels., /.) DWARKA PRASAD v. MakuND 
Sarup. 24 A. L. J. 122= 26 Or. L. J. 1506= 

6 L. R. A. Oiv. 630 = 6 L. R. A. Cr. 213 = 
90 I. 0. 290 = A.LR. 1926 All. 21. 
-S. 476— Miscellaneous. 

’•--’-‘ P ersons entitled to move under. 

Since 1923 proceedings under S. 476, Cr. P. Code are 
taken only by the Court in the interests of justice when 
it thinks fit to do so. It is not now open to a private 
person to take proceedings after taking the sanction of 
the Court under S. 195. A private person may move 
the Couit but it is for the Court to decide whether to 
take action and initiate the proceedings. A person 
moving the Court to take action under S. 476 cannot 
therefore be considered to be an interested person with- 
in the meaning of S. 526 (3) and also has no locus 
standi to apply for the transfer of a case, the Court 
being the “ complainant.” {,Bhide, J.'\ Ram SaruP 
V, Mohammad Mehr dil khan. 

31 P. L. R. 840 = 127 I. 0, 162=1930 Cr. C. 917= 
31 Or.L. J. 1174 = A. I. R. 1930 Lah. 873. 

Delay in starting proceedings under S. 476 
should be discouraged. 

An order under S. 476 should be made either at the 
close of the proceedings or so shortly thereafter that it 
may reasonaljly be said that that the order is part of the 
proceeding. The power conferred by S. 476 can be 
exercised by the Court only in the course of the judicial 
proceeding or at its conclusion or so shortly thereiter 
as to make it really the continuation of the same pro- 
ceeding in the course of which the offence was com- 
mitted. The delay in starting proceedings under S. 476 
should not receive any encouragement, as it is highly 
unjust and improper. 31 Mad. 140 (F B.) and 32 Mad. 
49 (F. B.), Foil.; 43 Bom. 300, Not Foil. {Aga Haidar, 
/.) Chottu Ram v. Emperor. 126 I. c. 794= 
31 Qr. li. J. 1135 = 1930 Cr. C. 348= 
A. I. R. 1930 Lab. 316. 

^In a prosecution under S. 476 for filing a forged 

document, there is a fair presumption that the document 
filed was the one given to pleader. Qaekson, /.) 
Mattayya V. Emperor. 126 1. c. 112= 

31 Cr. Ii. J. 986 = 1930 Cr. C. 192= 
1930 M. W. NT. 76 = 31 M. L. W. 384= 

3 M. Cr. C. 61= A. I. R. 1930 Mad. 192. 
r — ■ A ppeal — Limitati on. 

In case of a complaint under S. 476, limitation must 
be held to run from the date of the complaint, for the 
words of the section make it clear that it is only on the 
refusal to make a complaint or on a complaint* being 
made that an appeal is possible. A. I. R. 1927 Lah. 
54 and A. I. R. 1928 Bom. 64, Foil, (fynhin, €. /. 
and Buckland, /.) RamJAN AU zk MOOLJI SeEKA 
& Co. : * 33 C. W. N. 829 = 118 X 0. 889 = 


CR. P. CODE (1898), S. 476- A— ‘Rejected’. 

66 Cal. 932=30 Cr. L, J. 974 = 1929 Or. 0. 184= 
A, I. R. 1929 Cal. 521. 

Witness’s false evidence in no way affecting the 

case— Complaint should not be lodged. {Cuming and 
Gregory, JJ.') MONOHAR ALI zj. EMPEROR. 

28 Or. L. J. 310 = 100 X 0. 634= 
8 A, I. Or. R. 103 = A, I. R. 1927 Cal. 515. 

Sanction should not be granted where object to get 

exemption from payment of decretal amount. 

It^ is not expedient that sanction lo prosecute should 
be given to a debtor to use against his creditor, where 
the object is not to further the ends of justice but to put 
pressure upon the decree holder to give up his claim 
under the decree. 26 All. 1 ; 11 C. W. N. 712 ; 13 C 
W. N. 398 ; 13 Cr. L. J. 533, Foil. {Moti Sugar, /.) 
Bikram Singh v. Nihal Chand. 

77 I. 0. 1008 = 26 Cr. X. J. 544= 
A. XR. 1924 Lab. 680. 

— S. 476- A— Intention. 

A superior Court cannot suo motu take action 

where subordinate Court has refused to complain. 

^ The scheme of the Ss. 476-A and 476-B is that, if the 
Subordinate Court has neither made a complaint under 
S. 476 nor rejected an application for the making of a 
complaint then the Superior Court may take action and 
make a complaint. But 'where the Subordinate Court 
has rejected the application for the making of such 
complaint, then the procedure, which is contemplated by 
the Code is by way of an appeal to the superior Court. 
Appeal Judge should consider whether the appeal is 
filed within the time specified. {Sanderson, C. J. and 
Panton, J.) CHUNDER KUMAR SeN v. MATHURIYA 
DebYA. 90 I. 0. 529 = 42 C. L. J*. 120 = 

29 0. W. N. 1035 = 62 Cal. 1009 = 
26 Or, L. J. 1569 = A. X R. 1925 Cal. 1228. 
— S. 476-A— Invalid conaplaint. 

—Invalid complaint by Magistrate — Appeal to S.J. 

— S. J. can make complaint. {Daniels, J.) OULAB 

V . Emperor. 86 1, c. 987 « 

26 Or. L. J. 923 = 6 L. R. A. Or. 79 = 
A. I. R. 1925 All. 667. 

— S. 476-A-Mistake. 

False statements in affidavit — District Magis- 
trate directing trying Magistrate to report — Report con- 
( fined to statement in para. 8 of affidavit^ — District 
Magistrate filing complaint about statement in para. 2 
— Sessions Judge on appeal substituting statement in 
para. 8 — District Magistrate must be taken to have 
meant that complaint should relate to matter in report 
of Magistrate — Sessions Judge muse be taken to have 
withdrawn complaint in respect of statement in para. 2 
and to have filed complaint for statement in para* 8, 
which was open to him to do. {Mukerji, /.) NaXTHU 
Singh v. Emperor. 10 A. X Cr. R, 269 

9 L, R. A. Or. 121=29 Cr. L. J. 794^ 
111 X C. 122= A. X R. 1928 All. 706. 
— S. 476-A— Powers of superior court. 

^ — There is no objection to the superior Court grant- 
ing sanction under S. 476 during the pendency of an 
application for sanction to the subordinate Court.' 
{Shah, Ag. C. /. and Fawcett, /.) RAMDAS VlSHNU- 
DaS, In re. 26 Bom L. R. 713= 

25 Or. L. J. 1287= 82 1. C. 369 = 
A. I. R. 1924 Bom. 511. 

— S. 476-A— ‘Rejected’. 

^The 'Word ** rejected in S. 476-A means reject- 
ed after consideration on the merits. Where, therefore; 
the lower Court has merely allowed the application to 
be withdrawn without consideration of its merits it 
cannot be said that . the application is for the purposes 
df S, 476.A rejected* {IdfUd /, C* and Aston, Ai/.Cxj 
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CE. P. CODE (1898), S. 476-A-~‘Eejected*. 

Vasudevmal V. Emperor* 23 S. L. B. 37 = 

29 Or. L. J. 1051=112 I. 0. 475 = 
11 A. 1. Or. E. 360= A. I. E. 1929 Sind 60. 
— S. 476-A — Sanction "before amendment. 

— Procedure, 

Where, before the amendment of the Cr. P. Code 
a Subordinate Court granted sanction under S. 195 of 
the Code but the sanction lapsed owing to the subse- 
quent amendment of the Code, 

Held^ that the remedy of the complainant was to 
move the Subordinate Court to make a complaint under 
the amended S. 476 and not to move a superior Court 
under S. 476-A of the Code to make a complaint. 
iJVallace and Madkavan Nazr, JJ.) L. PaTTABI 
CHETTY V, GOP ALA CheTTY. 88 I. 0. 357 = 

26 Or. L. J. 1125= A. I. E. 1925 Mad. 1181. 
— S. 476-A— Transfer of case. 

Powers of a trazisferee Couz-i, 

S. 526 of the Cr. P. Code, which clothes the High 
Court with power to transfer any case from any file to 
any other file, controls S. 195 (3) and Ss, 476-A and 
476-B of the Code. 

The Court to which an appeal against an order re- 
fusing or granting a sanction for prosecution is trans- 
ferred is invested with all the powers of the ordinary 
Court of Appeal or revision for hearing the particular 
appeal or revision against the order under S. 195 of 
the Code and can grant or refuse sanction or proceed 
under S. 476. {JCinkhede, A, /. C.) BUDHaBAI v 
Alibh AI. 86 I. 0. 428 = 26 Or. L. J. 796 = 

A. I. E.T925 Nag. 358. ] 
— S. 476-B— Additional evidence. 

Ap-pellate Court — Jurisdiction of, 

A superior criminal Court acting under S. 195, Cr. 
P. Code, against the order by an inferior criminal 
Court granting sanction, has no power to take or call for 
further evidence. 33 Mad, 90, Foil. S, 195 has been 
amended and S. 476 empowers a Court, civil, revenue 
or criminal to forward a complaint to a 1st Class Magis- 
trate for enquiry into an offence which it has reason to 
hold has be^ committed before it. Under S. 476-B an 
appellate Court has power to withdraw the complaint or 
to direct a complaint to be filed when the lower Court 
declines to prefer a complaint, but has no jurisdiction to 
take additional evidence in a matter coming up under 
the section. {Devadoss, /,) SaMI VaNNIA NaINAR 
V, Periaswami Naidu. 61 Mad. 603= 

10 A. I. Or. E. 55=29 Or. L. J. 445= 
108 L O. 638 = 1928 M W.N. 73 = 27 M, L. W. 265= 
A. I. E. 1928 Mad. 391 = 65 M. L. J. 218. 
— S. 476-B— Appeal orEevision. 

— ^ Where an order is passed under S. 476.B the 

High Court can interfere with the same only if it falls 
within one of the grounds mentioned in S. 115, C. P. 
Code. {Sukrawardy and Coscello^ JJ,) PURNACHAN- 
DRA Dutta Sheikh Dass. 34 0. W. N. 914= 
^ 0. Ii. J. 87= 1930 Or. 0. 11^ = 
A. I. E. 1930 OaL 721. 

Action undertaken by Court suo motu — Appeal- 

MHty, 

ffeld, that an appeal under S. 476-B lies even if 
action under S. 476 has been taken by the Court suo 
motu and not on the complaint filed by a private person. 
11 Lah. 55, Foil. {Tek Chand, /.) Prabhu 
Dayal V, Emperor. 31 Punj. 1*. E. 153= 

12 Lah. Ii. J. 29 = 127 1. 0. 711. 

^The right of appeal given by S. 476 B, Cr. 

P. Code, is restricted to offences referred to in S, 195, 
sub-S, (1), d* {b) ox (c) and no right of appeal is given 
by S, 476-B in respect of any offence referred to in 
S. 195, sub-S. (1) cl. (Jqbcd Mmady /.) BRI- 


CE. P. CODE (1898), S. 476 B— Duty of Appellate 
Court. 

JENDRA Nath v. Emperor. 8 A. I. Cr. E. 65 = 

8 L. E. A. Cr. 101 = 1021. 0. 483 = 
28 Or. L. J. 547= A. I. E. 1927 All. 828. 
— S. 476-B— Appeal when lies. 

The terms of S. 476-B provide for an appeal 

even where a complaint is filed by a Judge not at the 
instance of an appellant, but suo motu, 30 Cr. L. J. 163, 
Not Appr. {jCurgenven and Bhashyam Aiyangar^ JJ*) 
M. NAMBERUMAL CHETTY V. NAINIAPPA MUDALI. 
1930 M.W.N. 991= 32 M.L.W. 513=59 M.L.J. 850. 

Court taking acti07z under S. 476 not being moved 

by any party — Appeal. 

Where a Court takes action under S. 476 not being 
moved by a party, an appeal under S. 476-B lies. The 
word “such** before the word “complaint” in the third 
line of the authorized edition of the Code refei'S to a 
complaint “under S. 476 or 476-A.” The word “such’*’ 
has no reference to the case of a complaint being filed 
at the instance of a party. A. I. R. 1929 Lah. 9 Diss. 
from. {Mukerfi and Niamatullah, JJ.) EmperOR 
V. Ram Prasad. 120 I. C. 113= 

1930 A. L. J. 203 = 1929 Or C. 491 = 
52 All. 79= A. I. E. 1929 All. 899. 

No appeal lies from complaint made by appellate 

Court under S. 

No appeal is allowed from a complaint made by an 
appellate Court under S. 476 B. An appeal can only 
lie if the appellate Court takes action under S. 476-A. 
It is open to a oerson interested to move the appellate 
Court direct and if the trial Court has not passed any 
order in the matter, the appellate Court may make the 
complaint without the intervention of the trial Court. 
In such a case an appeal would lie to the High Court. 
iDalal, J.) NARALST PraSAD v, EMPEROR. 

120 I, 0. 116 = 10 L. E. A. Or. 147 = 
30 Or. L. J. 1148 = 13 A. I. Cr. E. 1 = 
1929 Cr. 0. 490= A. 1. E. 1929 All. 898. 

Tfe words; “such a complaint,*’ in S* 476-B 

mean a complaint made on an application. No appeal 
therefore lies from a complaint made by a Magistrate 
at his owTi instance and not on somebody’s application. 
{JZafar AH, J.) MT. SatTO v. EmPEROR. 

113 I. 0. 537= 30 Or. L. J. 163= 
12 A. I. Cr.E. 108= A. I. E. 1929 Lah. 9. 

—Where Election Commissiojiers passed, an order 

purporting to act as a Civil Court under S. 476, Cr. P. 
Code. 

Held, that appeal lay from their order, although 
passed without jurisdiction. {^Stdaiman and Daniels,, 
JJ.) Bilas Singh v. Emperor. 

89 I. O. 630 = 47 All. 934=23 A. L. J. 845 = 
A. LB. 1925 All. 737. 
— S. 476 B— Death of appellant. 

" ’ — A ppeal abater* . 

The language of S. 476-B does not indicate that any 
^ legal representative of the deceased appellant may file 
an appeal, or support it on the death of the appellant. 
Hence on the death of the appellant the appeal abates. 
But S. 404 has no application to the case. {Muker/i, J.y 
Hafiz Nehal v, Ramji Das. 87 1, c. 608= 

47 All. 359 = 26 Or. L. J. 1008 = 
6 L. E. A. Or. 85- A. I. E. 1926 All. 6d0. 
— S, 476-B— Duty of Appellate Court. 

—An appellate Court in cases of appeals under 
S. 476-B should re-consider the entire matter on its 
merits. A. I. R. 1925 All. 544, Foil. {Pearson and 
Mallik, JJ.) JaGABANDHU CHOWDHRI ABDUL 
SaBHAN Sark AR, 124 1. 0. 68 = 67 Cal. 600 = 

33 O. W. N. 946= 1929, Or. O. 94^ 
31 Or, It. J. A. i. E. 1929 Oal„ 48(X 
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OE..P. CODE (1898), S. 476 B— Duty of AppeUate 
Court. 

Appellate Court should reconsider entire matter 

on merits^ 

The appellate Court, in case of appeals under S. 476-B 
should leconsider the entire matter on the merits, and 
while allowing reasonable weight to the opinion of the 
Court below, should nevertheless reconsider the question 
of the propriety of the order appealed against upon a 
complete review of the entire facts. If the appellate 
Court is not satisfied that a pruna facie case has been 
made out the order appealed against must be set aside. 
(Banerfi, /.) RAMCHARaN DaS v. EMPEROR. 

88 I. 0. 358 = 23 A. L. J. 515 = 
26 Or. L. J. 1126= A, I. E. 1925 All. 644. 
— S. 476-B— Finding of expediency. 

.^0 mission to reco?'d findhig — Party not frejudu 

ced — Proceedttig if vitiated » 

Under S. 476-B it is not necessary for an appeal to be 
filed that there should be a finding recorded in writing 
that further enquiry is expedient in the interest of 
justice. Under that section the mere fact that a com- 
plaint has been made opens the way to an appeal. 
Where it appeared that the accused could have appealed 
against a complaint filed by an Incon.e-tax Officer 
though there was no finding, and it also appeared that 
the appeal would have been of no value even if it had 
been preferred, because the appellate Income-tax Officer 
was really to the person who ordeied the filing of the 
complaint, held^ that the proceeding was not vitiated. 
Effect of the use of word ‘may’ in S. 476 (^b') considered. 
{Baguley, J.) K. C, V. REDDY r'. EmPEROR. 

125 I. 0. 266 = 8 Bang. 25 = 1930 Or- 0. 661 = 
31 Or. L. J. 793 = A. I. B. 1930 Bang. 201. 

•— S. 476-B— Forum. 

■ Order by District Magistrate under S, 476- A — 
Appeal. 

An appeal, therefore, under S. 476.B lies to the Court 
of the Sessions Judge, from an order passed by the 
District Magistrate under S. 476'A and not to the High 
Court, (JCtnkkede^ Mohiuddtn and Staplesy A. J . Csf) 
Pilalal V, Emperor. 116 1. C. 77= 

25 N. Ii. B. 1 = 30 Or. L. J, 560= 
12 A. I. Or. B. 346= A. I, B. 1929 Hag. 97 (F.B.). 
— S. 476-B— Interpretation. 

agamst whom stick a complaint has been 

made’'* — Meamng indicated. 

The phrase “or against whom such a complaint has 
been made” means that the right of appeal is given to 
any person against whom a complaint has actually been 
made. The nature of the complaint is referred to or 
defined by the use of the ’word “such” which relates 
back to the words “complaint under S. 476 or 476-A.” 
{^Broadway ^ J. on difference between Zafar AH and 
Bhide, JJ.) THIRAJ v. EMPEROR. 119 I. 0. 266 = 
80 Or. L. J. 1019 = 1929 Or. 0. 206 = 
31 Funj. Ii. B. 464= 11 Lah. 66= 
A. I, B. 1929 Lah. 641. 
Meaning of words ^^and if it makes such com- 
plaint^ the provisions of that section shall apply accord- 
inglf\ 

The words “and if it makes such complaint, the pro- 
visions of that section shall apply accordingly” refer to 
the procedure laid down in S. 476 about the filing of 
such complaints and not to the act of making the com- 
plaint. (Mohiuddin, A. J. C.) CHIVaI v. MUKUN- 
DRAM. 119 I. O. 703 = 26 H. L. B. 192= 

30 Or. Ii. j. 1098 = 1929 Or. C. 468= 
A. I. B. 1929 Hag. 281. 

— S. 476-B~^Irregularity. 

’ - ^ Order by Collector as appellate Court on appeal 
to him described as District Magistrate is not inv^fid. 

Cr. a— 54 


OB. F. CODE (1898), S. 476-3— Beversal of order. 

{Daniels, /.) HUBLAL v. EmPEROR. 

93 I. 0. 987 = 7 X. B. A. Or. 118 = 
27 Cr. L. J. 523 = A. I. B. 1926 All. 402. 
— S. 476-B— Limitation. 

limitation for appeal under, runs from date of 

actual filing of complaint. A. I. R. 1927 Lah. 54, Foil. 
{Fawcett and Mirza, //.) DaGA DEVJI v. EMPEROR. 

108 1. 0. 26=52 Bom. 164=30 Bom. L. B. 76= 
29 Cr. L. J. 316= 9 A. I. Or. B. 436= 
A. I. B. 1928 Bom, 64. 

'Appeal to High Court. 

An appeal preferred under S. 476-B against an order 
of the lower Court to the High Court is governed by 
Art. l55, Limitation Act. A.I.R. 1925 Cal. 1228, Appl. 
{Sukrawardy and Cammiade, JJf) RaJANIKANTA z'. 
BiSTO MONI. 104 I. 0. 456 = 46 0. L. J. 40= 

8 A. I. Cr. B. 433 = 28 Or. L. J. 840 = 
A.I.B. 1927 Cal. 718. 

Appeal against order directing complaint to be 

made — Time begins from the date of filing the com- 
plaint and not from the date of the order. {Jai Lai, J.y 
Fitzholmes V. Emperor. 98 1. 0. 393= 

7 Lah. 77 = 27 Cr. L. J. 1321=28 F. L. B. 232= 
A. I. B. 1927 Lah. 54. 

The limitation for an appeal under S. 476-B 

against an order refusing to file a complaint under 
S. 195 is the one provided by Art. 155 and not Art. l56. 
{Daniels. /.) SheO PRaSAD v. SHEO BaNS Rai. 

93 I. 0. 851 = 24 A, L. J. 868 = 

7 L. B. A. Or. 80= A. I. B. 1926 All. 211 . 
— S. 476.B-"3Srotlce. 

According to S. 476-B, notice is to be sent to 

the parties concerned. In an appeal against a refusal 
to make a complaint the parties entitled to receive notice 
will be the accused persons. But if the appeal were by 
the person against “whom a complaint has been made,, 
the opposite party is the Crown, as in all other criminal 
cases, and no notice to the complainant is necessary. A, 
I. R. 1927 Lah. 357, Foil. {Zafar AH, /.) LaBHa 
Mal V. WaSAWA Mal. 106 I. 0. 684 = 

9 A. I. Or. B. 395= 29 F. L. B. 128 = 
29 Cr. L. J. 72. 

— S. 476 B— Fowers of superior Courts, 

Appeals under S. 476-B are subject to all the 

provisions applicable to criminal appeals as laid down 
in S. 419 and the following sections. Held, that such 
an appeal can be disposed of summarily by the District 
Magistrate under S. 421, Cr. P. Code. {Suhratvardy 
and Costello, JJ.) MAHOMED BOYaTULLA v. EM- 
PEROR. 34 0. W. H. 923. 

— S. 476-B— Bemand. 

In dealing with an appeal under S, 476-B, the 

appellate Court is governed not by S. 424, Cr. P. Code, 
but by O. 41, C. P. Code, and so it has power to 
remand a case if it acts in accordance with the rules of 
0. 41. A. I. R. 1927 Cal. 284 (Per Duval, /.), Foil. 
{Suhrawardy and Graham, JJ.) MaHENDRA NATH 
z/. Emperor. 124 I. o. 827= 49 0. L. jr. 374= 
1929 Or. 0. 64=31 Cr. L. J. 760= 
A. I. B. 1929 CaL 428- 
— S. 476-B— Beversal of oxder, 

^Appellate Court must file complaint when appeal 

is allowed and not the lower Court. 

In an appeal under S. 476-B, the District Judge found 
that there was sufiScient justification for placing a party 
on trial for forgery and directed the lower Court to file 
a complaint. 

Held, that the only person who was competent to 
make the complaint was the District Judge himself and 
the order directing the lower Court to file the complaint 
, without jurisdiction and must be set aside {Chotmer 
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OR. R. CODE (1898), S. 476-B-^Reversal of order. 

and Gregory ^ JJ,) ManIR AHMED 5y. JaGESH 
Chandra. 115 I. 0. 36 = 55 Cal. 1277 = 

A. I. R. 1929 Cal. 195. 

The High Court will not interfere in appeal 

under S. 476-B unless extraordinary circumstances are 
vHble. A. I. R. 1926 Pat. 81, Fell. {^Jtuala Prasad 
and Maepherson^ JJ.') SUDARSAN BEHARA v. EM- 
PEROR. 98 I. C. 111= 8 P. L. T. 104= 

27 Cr. L. J. 1263 = A. I. R. 1927 Pat^ 87. 

^Triai Court refusing to proceed under S. 476 — 

Sufi&cient reasons must be given before reversing order. 
i^Newbould and Mukerjee^ //.) KalISADHAN ADDYA 
V, Nani Lal Hazra. 89 1. 0. 251 = 52 Cal. 478 = 
26 Cr. L. J. 1307= A. I. R. 1925 Cal. 721. 

, Where a Court quashes the direction to pro- 

secute it should order withdrawal of the complaint. A 
mere order that sanction granted by the Court of first 
instance should be withdrawn is not sufficient. 
{Macleod, C. J. and Shah, J.) SOMABHAI VaLAB 
BHAJ r. ADITBHAI Parshottam 81 1. C. 947= 
48 Bom. 401=26 Bom. L. R. 289 = 
25 Cr. L. J. 1123 = A. I. R. 1924 Bom. 347. ^ 
— S 476-B— Revision. 

“ Sanction ” can be altered into “(!z complaint'^'* in 
revision. 

The form of order containing words “ Sanction the 
prosecution of accused” can be altered by High Court 
in revision into “ make a complaint against accused.” 
(^Daniels, J.) HUBLAL v. EmPEROR. 

93 1. 0. 987 = 7 L. R. A. Cr. 118= 
27 Cr. L. J. 523= A. I, R. 1926 AU. 402. 
-Orders under S. 476-B, though under extra- 
ordinary cases could be revised, are not ordinarily 
speaking revisable where the lower appellate Court 
withdraws the complaint laid under S. 476, Cr. P. Code. 
(Macleod, C. J. and Shah, J.) SOMABHAI VaLAB- 
BHAI V. ADITBHAI PARSHOTTAM. 81 I. C. 947 = 
48 Bom. 401 = 26 Bom. L. R. 289= 
25 Or. Ii. J. 1123= A. I, R. 1924 Bom. 347. 
— S. 476 B— Right of appeal. 

■ Right of appeal is given whether Court acts suo 

motu or on applicatiem, 

S. 476-B gives a right of appeal to two different per- 
sons against two separate judicial acts of a Court, first 
to an applicant whose application to have a complaint 
lodged under S. 476 or S. 476- A, has been refused and 
second to the person against whom a complaint under 
S. 476 or S. 476- A has been lodged. The provisions 
give right of appeal to any person against whom a com- 
plaint has been made by Court acting under the provi- 
sions of S. 476 or 476- A and it is immaterial whether 
the Court acts suo motu or on an application made to it 
by some interested person. A. I. R. 1927 Lah. 54, Ref. 
(^Broadway, /. on difference between Zafar Alt and 
Bhide, JJ.) THIRAJ v, EmpeROR. 119 L O 265= 
30 Cr. Ii. J. 1019 = 1929 Cr. 0. 205= 
31 P. L. R. 464=11 Lah 55= 
A. I. R, 1929 Lah. 641 . 

— S. 476-B — Second appeal. 

Order under S. 476-B is not appealable. A. I. R. 

1928 Cal. 281, Foil. (JJiikerji and Graham, JJ.') 
MoHiM Chandra v. Emperor. 116 1. 0. 638= 
33 0 W. N, 285 = 49 0. L. J. 342= 
30 Or. L. J. 658 = 56 Cal. 824= 
13 A. I. Or. R. 103= A, I, R. 1929 Cal, 172. 

-The policy of the Code is not to allow two appeals 

in criminal matters and no appeal lies under the provi- 
sions of the Code against an order made by an appellate 
Coutt under S. 476-B. A. I. R. 1925 Lah, 322 Kel. on j 
A. I. R. 1926 Pat. 81, Not Foil. A. I. R. 1924 Bom. 
'347 '* a: I. R. 1927 Rang. 313, Ref. {MoMuddin, 


CR. P. CODE (1898), -S. 476-B—Second appeal. 

A. /. C.) CHINAI V. mukundram. 

119 I. 0. 703= 25 ISr.L. R. 192 = 
30 Cr. L. J. 1098= 1929 Cr. 0. 458 = 
A. I. R. 1929 Nag. 281. 

The view that an aopeal lies under S. 476-B from 

an order of the appellate Court making a complaint 
after a Subordinate Court has refused to do so requires 
re-examination by Patna High Court. A. I. R. 1926 
Pat. 81, requires reconsideration. {JCidwani Sahay and 
Maepherson, JJ.) RaMCHANDRA PaNDHI v. EM- 
PEROR. 117 I. 0. 878 = 8 Pat. 428 = 

30 Or. L. J. 834 = 1929 Cr. C. 168 = 
A. I.R. 1929 Pat. 367. 

There is only o-ne appeal from the decision on an 

application for making complahit. 

The policy of the law% as laid down in S. 476-B is 
this that, whenever there is a decision by a Court upon 
an application that a complaint shall be made, whether 
that decision be one way or another, there is no appeal 
, from it and no more than one appeal. It matters nothing 
w'hatever what the result of the appeal maybe. If any 
particular person is for the first time ordered to be 
prosecuted by the superior Court, his remedy after that 
is to take his defence before a jury or Magistrate, 
according to the nature of the case. Two Courts, and 
only two are to deal with this preliminary question as to 
whether a person shall be prosecuted or not. A. I. R. 
1924 Bom. 347 and A. I. R. 1925 Lah. 322, Foil. ; 
A. I R. 1926 Pat. 81, List. (^Rankin, C. J. and 
Chotzner, J.) AHAMaDAR RaHMAN v. DWIP 
CH and. 106 I. C. 711 - 55 Cal. 765 = 

32 C. W. N. 164= 29 Cr. L. J 119 = 
A. I R. 1928 Cal. 281. 

No appeal lies under S. 476-B to the High 

Court from an appellate order of the District Judge 
making a complaint on appeal from the refusal of the 
District Munsif to make a complaint on an application 
made to him under S. 476 The policy of the legislature 
seems to be to allow only one appeal against orders that 
may be passed under S. 476 and not to allow an appeal 
and a second appeal against such orders. A. I. R. 1926 
Pat. 81, Diss. ; A. I. R. 1925 Lah. 322 and A. I. R. 
1924 Bom.' 347, Appr. (^Madhavan Nair and Reilly, 
JJ.) MOIDEEN ROWTHEN v. MIYYASSA PULAVAR. 

Ill I. 0. 114=51 Mad. 777= 28 M. L. W. 134= 
10 A. I. Cr. R. 480= 1 M. Cr. C. 162= 
29 Or. L. J. 786 = A. I. R. 1928 Mad. 606 = 
56 M. L. J. 444. 

Where a Court of first instance consents or 

refuses to prosecute, whether the appellate Court up- 
holds or reverses its order, there is only one appeal and 
no second appealiies. A.I.R. 1925 Lah. 322, Rel. on ; 
A. I. R. 1926 Pat. 81, Diss. (Stuart, C. J. and Raza, 
J.) bismillah Khan v. Shakir all 114 1.o. 812= 
6 0 W. N. 882 = 4 Luck. 165 = 30 Or. L. J. 382= 
A. I. R. 1928 Oudh 494. 
Order of lower appellate Court, directing com- 
plaint under S. 476 on appeal from trial Court’s refusal 
to make a complaint, is not appealable — It may be 
revised. A. I. R. 1926 Pat. 25, Diss. from ; A. I. R. 
1924 Bom. 347 and A. I. R. 1925 Lah. 322, Foil. 
(Maung Ba, J.) MA ON KHIN v. N. K. M. FIRM. 

105I.C. 467=5Rang. 523=28 Or. L. J. 937 = 
A. I. R. 1927 Rang. 313. 
— -•First Court refusing to make complaint — Appel- 
late Court allowing appeal and itself making a com- 
plahit — Appeal lies to High Court. 

An appeii lies under S. 476-B of the Cr. P. Code to 
the High Court from an appellate order of the District 
Judge making a complaint which the first Court might 
himself have made but refused to make. [6 Lah. 56,. 
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.OR P. CODE (1898), S* 476-B— Second appeal. 

Diss. Cr. Rev. 5 of 1925 Affirmed.] Upon a proper 
construction of Ss. 476, 476- A and 476- B taking for the 
sake of illustration the three ascending Courts as 
Munsif, District Judge and High Court there would lie 
an appeal from the District Judge to the High Court 
(a) where the Munsif has refused on application made 
to him under S. 476 to make a complaint, where theie 
has been an appeal to the District Judge and wheie the 
District Judge disagreeing with the Munsif, has made 
a complaint, (b) where under S. 476- A the Munsif has 
taken no action suo motu and has not been asked to take 
any action the District Judge has (a) on application to 
him made a complaint, (b) on application to him has 
refused to make a complaint. The same reasoning would 
apply to any other chain of three Courts (contemplated 
by S. 476) of ascending jurisdiction. (^Adami and Buck- 
mil, //.) Ranjit Narain Singh v, rambahadur 
Singh. 94 1. 0. 693-5 Pat, 262-7 Pat. L.T. 114- 
1926 P. H. O. 0. 89-27 Or. L. J. 641- 
A. I. R. 1926 Pat. 81. 

Party prejudicially affected has a right of 

appeal, 

S. 476- B appears to contemplate that if an appellate 
Court sets aside the order of the original Court the party 
prejudicially affected has a right of appeal to the Court 
to which appeals from that appellate Court ordinarily 
lie. {^Mullick, /.) Faujdar Rai v. Emperor. 

90 I. C. 445 = 7 Pat. L T. 199-26 Cr. L.J. 1665- 
A. I. R. 1926 Pat. 25. 
— ■■ ■'.Appellate order making complaint — No appeal 
lies to High Court. {^Martineau and Zafar AH, fj.') 
Mahomed Idris v. Crown. 88 1. 0. 528- 

6 Lah. 66-7 L. L. J. 584=26 Or. L. J. 1168 = 
26 P. L. R, 199 - A. I. B. 1925 Iiah. 322. 
— S. 476 B— Transfer of appeal. 

District Judge hearing appeal under S. 476-B 

has power to transfer appeal to competent Court and 
transferee Court can rnake necessary complaint. 39 Cal. 
774, Ref.; A. I. R. 1929 Cal. 172, Dist. iSuhrawardy 
and Jack, //.) LaL MaHAMMAD v. D, I. - G. OF 
POLICE OF C. I. D. 

125 I. 0. 748 - 57 Cal. 831=34 C. W. N. 80- 
SlCr.L. J. 921-1930 Cr. C. 537- 
A. I. B. 1930 Cal. 361. 

A District Judge may transfer to any Subordinate 

Judge under his administrative control any appeals 
pending before him from the decrees or orders before 
him. But an order of a Munsif under S. 476 refusing to 
prosecute a person under S. 193, Penal Code, is not an 
order of a Munsif wdlhin the meaning of S. 40, and the 
District Judge to whom the appeal fiom that order is 
preferred has no jurisdiction to transfer it, to be decided 
by a Subordinate Judge. (^Stuart, C. /. and Baza, J.) 
Bismillah Khan v, Shakir all 114 1. 0. 812= 

6 0. W.N. 882-4 Luck. 1,55 = 30 Cr. L. J. 382= 
A. I. B. 1928 Oudli 494. 

Section 526 of the Cr. p. Code, which clothes 

the High Court with power to transfer any case from 
any file to any other file, controls S- 195 (3) and 
Ss. 476- A and 476-B of the Code. The Court to which 
an appeal against an order refusing or granting a 
sanction for prosecution is transferred is invested with 
all the powers of the ordinary Court of Appeal or revi- 
sion for hearing the particular appeal or revision against 
the order under S. 195, of the Code and can grant or 
refuse sanction or proceed under S. 476. {^Kinkhede, 4. 

C.) BUDHABAI V ALIBHAI. 86 I. 0. 428^ 

26 Or. L. J. 796^ A. I. B. 1925 Nag. 358. 
~S. 478-~Appeal. 

, r-The Code permits no appeal against an order 

under $. 478. The povrers of the District Magistrate 


CB.P.OOBE (1898), S. 481— Validity of proceed- 
ings. 

under S. 435 and the following sections are confined to 
interference with] criminal Courts subordinate to himself. 
When, therefore, a Magistrate does not pass an order 
as a criminal Court but as a revenue Court the District 
Magistrate has no jurisdiction to revise his order. 
{Stuart, C. J.) LACHHMAN PRASAD JOSHI V. EmPE- 
ROR. 6 Luck. 436= 124 1. C. 364- 

31 Cr. L. J. 679 = 1930 Cr. 0. 154-6 O W. IST. 963 = 

A. I. B. 1930 Oudk 58. 

— S. 478— Civil Court. 

^Proceedings started under S. 476 — Court has 

option to commit the accused to Sessions -under S. 47S. 

Under S. 478 the civil Court before wffiom proceedings 
aie started has the option either of sending the case to a 
Magistrate under S. 476 or of committing it direct to the 
Court of Sessions, and he is not debarred from the 
exercise of that option because by passing an order 
under S. 478 he would deprive the person accused of l^e 
offences of a right of appeal as there is no appeal against 
an order passed under S. 478. {Lindsay, /.) 
Rameshwar Lal V. Emperor. 49 All. 898= 
25 A. L. J. 655= 8 A. I. Cr. B. 85 - 103 I. *C. 204- 
8 L. B. A. Cr. 113 = 28 Cr. L. JT. 668- 
A. I. B. 1927 AU. 571. 

— S. 478— Bevenue Court. 

Revenue Court is uot barred from proceeding 

under S. 478 with regard to offence committed in muta- 
tion proceedings. A. I. R. 1926 P. C. 100, Ref. 
{Stiiart, C. /.) LACHHMAN PRASAD JOSHI 7J, EMPE- 
ROR. 6 Luck. 435 - 124 I. O. 364 = 

31 Cr. L. J. 679 = 1930.Cr. C. 154=6 O. W. N. 953- 
A. I. B. 1930 Oudk 68. 
— S. 480— Action under S, 482, Or. P. Code. 

Where a Court chooses to act under S. 482 in- 
stead of S. 480 in respect of an offence under S. 179, 
I. P. C. it must give reasons for not taking cognizance 
under S. 480 itself. {Wazir Hasan, J, C.) CHEDl LaL 
7^ Emperor. 81 1, c. 951=11 O. L J. 358 = 

25 Or. L. J. 1127= A. I. B. 1924 Oudk 402. 
— S. 480 — Sub-Begistrar. 

j f a courts 

In the absence of a direction by the Local Government 
as regards the Sub-Registrar being a Civil Court within 
the meaning of Ss. 480 and 482, Cr, P. Code, an offence 
under S. 228, Penal Code, if committed before a Sub- 
Registrar cannot be dealt with under Ss. 480 and 482, 
Cr. P. Code. {Rankin, C, aiid Patterson, Jj) 
Probhat, Chandra adhikari v. Emperor. 

67 Oal. 1007 = 34 C, W. N. 56 = 125 I. C. 853- 
31 Cr. L. J. 942 = 1930 Cr. 0. 642- 
A. 1. B. 1930 Cal, 366. 
— S. 480— Validity of proceedings. 

Nature and stage of proceeding and also of in- 
terruption not indicated — Conviction is not justified; 
{Maimg Ba, J.) ARUMUGAM CHETTVaR v. EMPE- 
ROR. 12 A. I. Cr. B. 60= 30 Or. L. J.,118- 

113 I. C. 278 = A. I. B, 1928 Bang. 280. 
— S. 481— Stateineut of accused. 

—The order of the Magistrate falls short of the re- 
quirements of S. 481 if it does not contain the statement 
made by the offence. {Aidul Raoof, /.) POHU Ram 
7 /. Crown. 81 1, 0. 76 = 26 Cr, L. J. 588 = 

A. I. B. 1923 Lak. 88. 
—a 481— Validity of proceedings. 

^Record silent as to state and nature of the pro- 
ceeding interrupted — Conviction under S. 228, Penal 
Code, is not proper. {Fforde, /.) JatHU MaL z'. 
EMPEROR. Ill 1. O. 464=29 P. L. B. 653 = 

29 Cr. L. J, 880 = 11 A. I. Or, B. 78 = 
A. I. B. 1928 Lak. 867. 
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CB. P.OODB (1898), 

— S. 482— Becording of reasons. 

• Reasons must be given for proceeding under 

S. 482 instead of acting under S. 480. {Wazir Hasan, 
J. c.) Chedi Ral V. Emperor. 81 1. 0 951= 

11 O. L. J. 358 = 25 Or. L. J. 1127= 
A. I. B. 1924 Oudh 402. 

—S. 487— Appeal. 

Court that heard appeal tn sanction proceeding's 

cannot hear appeal from corzviction. 

The mandatory provisions of S. 487, Cr. P. Code, as 
amended, clearly prohibit the Sessions Judge from 
trying any person for any offence referred to in S. 195 
of that Code. The woid “try” as used in S. 487 in- 
cludes the “hearing of an appeal”. 16 Cal. 121, Foil. 
{Kinkhede, A. J. 6\) KriSHNAPPA v, EMPEROR. 

81 1. 0. 201=25 Or. L. J. 713= 
A. I. B. 1924 Nag. 51. 

~S. 487— Applicability. 

• A Magistrate cannot try for offences mentioned 

in S, 195 {a) committed before himself. (^Banerfi, /.) 
Pahalwan Singh v. Emperor. 98 1. 0. 416= 

27 Cr. L. J. 1344 = 7 A. I. Or. B. 96. 

— S. 488— 

Adultery. 

Amount of maintenance. 

Application under. 

Award of maintenance. 

Cancellation of order. 

Compromise. 

Conditional order. 

Consent to live separate. 

Decree for maintenance. 

Divorce. 

Execution of order. 

Ex parte order. 

Jurisdiction. 

Maintenance to cbildren. 

Means and inability. 

Nature and scope. 

Neglect to maintain. 

Nominal maintenance. 

Procedure. 

Proof of Marriage. 

Refusal to live with husband. 

Miscellaneous. 

— S. 488— Adultery. 

— •^Maintenance order — Cancellation — Order of — 2f 

retrospective. 

A wife who had been granted maintenance sued for 
recovery of arrears due and an order cancelling the 
maintenance on ground of adultery had been afterwards 
passed. 

Held, that the cancelling order could not have retros- 
pective effect so as to disallow the prior allowed main- 
tenance and that a maintenance order stood good until 
it is cancelled. {Zafar AH, /.) Mx. BhaG SultaN 
V. Md. Akbar Khan. 117 I. C. 67 = 

30 Or. L. J. 719 = 1930 Cr. 0. 96 = 
A. I. B. 1930 Lah. 99. 

— - Order of maintenance allowance passed in wife’s 

favour — Single act of adultery on her part does not 
entitle husband to discontinue allowance. {Findlay, 
/. C.) GOPALDEO V, Ratni. 115 I. 0. 161= 

30 Cr. D. J. 403=1929 Cr. 0. 262 = 
A. I, B. 1929 Nag. 238. 
"Single act of adultery does not necessarily 
disentitle a Magistrate to award maintencmce^ 

A single act of adultery does not necessarily amount 
to “living in adultery” within the meaning of Cl. (4) of 
S.. 488 ^d vdll not ^stify a Magi^rate in refeing 
maintenance^ ^becaus6 the words “living in adultery”^ 


CR. P. CODE (1898), S. 488— Award of mainte- 
naace. 

refer to a course of conduct and mean something more 
than a single lapse from virtue. 26 All, 326; 30 Mad. 832 
and A. I. R. 1925 Cal. 794, Foil.; (1890) Rat. Unrep. 
Cr. C. 506, Dist. {Fawcett and Mtrza, //.} FUL- 
CHAND MaGAN Lal, In re. 108 I. C. 24 = 

30 Bom. Ii. B. 79 = 40 Bom. 56 = 52 Bom. 160 = 
29 Or. L. J. 314=9 A. I. Cr. B. 447 = 
A. I. B. 1928 Bom. 59- 
Wife not living in adultery at the time of appli- 
cation but previously did so live, was expelled from 
caste and impossible for husband to approach should 
not be granted maintenance. 31 Mad. 185, Appl. 
{Raza, J.) RAM AUTAR v. MT. RaGHURAT. 

97 I. 0. 950 = 13 O. L. J 802=3 O. W. N. 717 = 
27 Cr. I*. J. 1190 = 7 A. I. Cr, B. 67 = 
A. I. B. 1926 Oudh 604. 

'‘^Living in adultery'*^, meaning of —Continuous 

course of conduct is necessary. 

Unless continuity of conduct is established, it cannot 
be inferred from a single act of adultery that the w^oman 
is “living in adultery”. In the present case it was held 
that although the woman had given birth to an illegiti- 
mate child it was open to the Magistrate to find that 
apart from that circumstance, she was not “living in 
adultery”. 26 All. 326; 20 Mad. 470 (F.B.); 30 Mad. 
332, Foil. {Sanderson, C. J. and Chotzner, /.) 
Jatindra Nath Mohan Banerjee v. Gouri Bala 
DeBI. 881. C. 608 = 29 C. W. N. 647 = 

26 Or. L. J. 1184 = A. I. B. 1925 Cal. 794. 
— S. 488 — Amount of maintenance. 

Order of the Magistrate directing a monthly 

allowance to be paid at the rate of Rs. l50 per month 
under S. 488 is clearly in excess of his jurisdiction. 
{Shah and Percival, JJf) PALMERINO v. MRS. 
PalmeRINO. 99 I. 0. 83= 28 Bom. L. B. 1299= 
28 Cr. L. J. 61 = 7 A. I. Or. R. 209 = 
A. 1 B. 1927 Bom. 46. 
— S. 488— Application under. 

^Previous application for maintenance dismissed 

for default — Subsequent application is not barred. 1 U. 

B. R. 64, Expl.; 4 L. B. K. 337, Rel. on ; 5 All. 224, 

Ref. {Darwood, J.) MaUNG Hla MaUNG v. Ma ON 
Kin. 106 I, 0. 240= 5 Bang. 697= 

6 Bur. L. J. 200 = 28 Or. L. J. 912= 
A. I. R. 1927 Bang. 328. 

N aUtre of. 

An application under S. 488. Cr. P. Code, cannot be 
regarded as a proceeding of a civil nature within S. 12 
of Chin Hills Regulation although the failure to main- 
tain a child is not a criminal offence. {MacColl, 
A. J. C.) MaUNG V. MaNG Tom. 76 I. 0. 111 = 
4 U. B. E. 169 = 26 Cr. L. J. 111 = 
A. I. R. 1925 Rang. 140. 

'-“If legal evidence. 

An application under S. 488 though verified can be 
neither a substitute for or supplement to the applicant’s 
examination on oath in the presence of her husband nor 
is it legal evidence against the husband. {IJndsay, J. 

C. ) KaMPTA MaNGALDEI. 761.0.974 = 

25 Cr. L. J. 302=23 O. 0. 237. 
- S. 488— Award of maintenance. 

Magistrate cannot direct maintenance for the 

period prior to order of maintenance — Magistrate must 
direct the husband to pay future maintenance. {Deva- 
doss, /.) ROSE Cracker v. Emperor. 

108 I. C. 906= 10 A. I. Or. R. 76 = 29 Or. L. J. 458 = 
1 Mad. Or. 0. 10= A. I. B. 1928 Mad. 899. 

Grant of increased rate of mainienance. 

A Magistrate has power to increase the rate of main- 
i tenanoe once awarded, and to direct that the increased 



357 


CRIMINAL DIGEST, 192^-1930. 


858 


OR. P. CODE (1898), S. 488— Award of mainte- 
nance. 

rate of maintenance be paid from the date of the appli- 
cation asking for the increase. {Macieod, C, J. and 
Shah, y.) HIRALAL v. Bai AMBA. 96 I. 0. 396 = 
28 Bom. L. R. 669 = 27 Or. L. J. 940 = 
A. I. B. 1926 Bom. 419. 
Order for maintenance prior to date of appli- 
cation is illegal. 5 P. R. 1870 (Cr.), Foil. (^Broadway, 
y) ABDUL Rahim t/. Mt. amir Begam. 

94 I. 0. 354 = 7 Lab. 365 = 27 Or. L. J. 610 = 
27 P. L. B. 539 = A. I. B. 1926 Lab. 532. 
“/« the whole'\ meaning. 

The words “ in the whole” mean that only a sum of 
money not exceeding Rs. 100 should be ordered to be 
paid and no other payment either in the shape of fees 
or medical expenses, etc., should be ordered to be paid. 
The words do not mean that when a woman makes an 
application for herself and for children she could only be 
^iven Rs, 100 for the maintenance of herself and of her 
children whatever be the number. The words mean that 
the Magistrate can only order one sum not exceeding 
Rs. 100 to be paid for the wife and for each of the 
children unable to maintain itself. (Devadoss, /.) 
Kent Kent. 90 I. 0. 669 = 49 Mad. 891 = 

26 Or. L. J. 1597 = A. I. R. 1926 Mad. 59 = 
49 M. L. J. 335. 

Only moidhly cask allowance can be ordered. 

It is not legal under S. 488 to order the husband to 
give his wife twelve maunds of grain each harvest 
and to provide her with a separate house because under 
that section any other order than one for a monthly cash 
allowance is not allowed. {Scott- Smith, O. C. /.) 
ATRA V. Mt. MaHOA. 82 I. 0. 279 = 

25 Or L. J. 1271= A. I. R. 1926 Lab. 142. 
^—"—Reducti on . 

It is desirable, before a referring Court recommends 
the reduction of maintenance, to hear both the parties, 
{^May Oung, /,) BURAN ShaNTA v. MA CHAN THA 
May. 85 1. C. 376 = 26 Or, L. J. 536= 

2 Bang. 682= A. X. B. 1925 Bang. 197. 

” 3. 488 award in money only is permissible. 

S. 488 only permits of the Court directing a monthly 
payment of money. An order directing a mixed payment 
in kind and in cash every year is contrary to the terms 
of the section. {Macleod, C J. and Shah, J.) MUKTA v. 
Datta Mahadev.81 I.C. 613 =26 Bom.L,B. 186 = 

26 Or. L. J. 966= A. I. B- 1924 Bom. 332. 
— S. 488— Cancellation of order, 

-Where the order of the Magistrate is condi- 
tional on neglect or refusal by the husband to maintain 
the wife a bona fide re-union must be interpreted as 
removing the basis on which the order of the Magistrate 
rests and as therefore vacating the order. (Doyle, /.) U 
PO SHEIN V. Ma SeiN MYA. 128 I. 0. 353= 

8 Bang. 460. 

— Order for maintenance made in wife’s favour and 

acted upon-^Husband subsequently discovering the 
marriage to be void and applying for having the order 
set aside— Proper course is to approach the Court hav- 
ing matrimonial jurisdiction. (Shahand JPercival, /J.) 
Palmerino V, Mrs. Palmerino. 

99 1.0. 83=28 Bom. L. B. 1299 = 28 Or. L. J.51= 
7 A, I. Cr.B. 209= A. L B. 1927 Bom. 46. 

-Order for maintenance —Wife returning to her 

husband— Order remains in force until husband gets it 
•cancelled. A. I. R. 1927 Mad 376, Foil, (Curgemven^ 
y.) NARAYANASWAMI v. MANGIARKARASI ammal. 

99 1. 0. 1037=38 M L. T. 13=28 Or. L. O', 237= 
A. I. B. 1927 Mad. 1148. 
———Maintenance order In favour of wife is not can- 
celled even If the wife returns to her husband for som® 


CR. P. CODE (1898), S. 488— Consent to live 
separate. 

time although it may remain suspended. A I. R. 1923 
Cal. 456, Rel. on, 1888 A. W. N. 217, Diss. from. 
(Curgenven, J.') KANAGAMMAL PANDARA NADAR. 
100 1.0. 239 = 50 Mad. 663=1927 M.W. N. 111 = 
25 M. L. W. 148 = 28 Or. L. J. 271 = 
A. L B. 1927 Mad. 376 = 52 M. I*. J. 176. 

■ Maintenance order against husband — Husband 

obtaining a decree for restitution of conjugal rights only 
to avoid maintenance — Maintenance order should not 
be cancelled. (Phillips, J ) PaNAKKAL v, ATHAPPA 
Goundan. 91 I. 0. 62 = 27 Or. L. J. 3o = 

22 M. L. W. 479 = 1925 M. W. N. 645= 
A. I. B. 1926 Mad. 1218 = 49 M. L. J. 269 
— S. 488— Compromise. 

Effect of. 

Where, in an application under S. 488, the parties 
arrive at a compromise, the proper coarse for the Court 
is to dismiss the application leaving the parties to enforce 
the compromise in civil Courts. Such a compromise is a 
bar to an application under S. 489. An order of main- 
tenance passed in accordance with a compromise cannot 
be enforced by a criminal Court. 42 P. R. 1888 and 
39 P. R. 1905 (Cr.) Rel. on. (Addison, /.') SHAM 
Singh v. mt. Hatkam Devi. 127 1. 0. is = 

31 Or. L. J. 1179 = 1930 Or. 0. 623 = 
A. I. B. 1930 Lab. 524. 

Compromise effected to pay mainte7zance — Section 

does not apply. 

Once a compromise is entered into to pay mainten- 
ance there is no refusal to maintain on the part of the 
husband and therefore S. 488 has no longer any appli- 
cation. An order passed regarding such a compromise 
is without jurisdiction. The proper remedy is by way of 
civil Courts to enforce the compromise : 42 P, R. 1888, 
Cr. ; 39 P. R. 1905 (Cr.) Foil. (Dahp Singh, y.) 
BuDHU Ram V. Khen Deo. 96 1. 0. 316= 

27 Or. L. J. 779= A. I. R. 1926 Lab. 469. 
— S. 488— Conditional order. 

Where the order of the Magistrate is conditional 

on neglect or refusal by the husband to maintain the 
wife a bona fide le-union must be interpreted as remov- 
ing the basis on which the order of the Magistrate re.sts 
and as therefore vacating the order. (Doyle, /,) U PO 
SHEIN V. Ma Sein Mya. 128 1.0. 363=8 Bang. 460. 

Order for separate maintenance with proviso 

that if husband lived with wife, latter would not get 
maintenance, is bad in law. (Shadi tal, C. /.) RAM- 
ZAN V. Mt. SaHIB Bibi. Ill I. 0. 576 = 

29 Or. L. J. 896= A. 1. B. 1929 Lab. 66. 
—A condition in an order of maintenance that 
the wife must reside at the place to which her husband 
belongs is illegal: 14 P.R. I9l7 (Cr.), Foil. (Addison, y.) 
MT. BaSANT*" KAUR V. HaRI SINGH. , 118 I. 0. 67 = 
11 A. I. Or. B. 431=30 Or. L. J, 61 (Lab.). 
"legality* 

Where the husband is ordered to take the wife away 
and maintain her, but if he fails to do so, and turns her 
out he will be liable to pay a fixed sum per month to 
her for maintenance, the order is illegal : 14 P. R. 1917 
(Cr.) Foil. ^Harrison, J.) NATHA SINGH v. MT, 
PIaRNam. 93 1. 0. 1052= 27 B, L JR. 462 = 

7 Lab. 313=27 Or. L.J. 556=A.X.B. 1926 Lab. 480. 
— S. 488— Consent to live separate. 

Husband and wife living separately — Wife’s 

house washed away — Husband again- offering to keep 
her in a separate house— Wife refusing and claiming 
maintenance — Maintenance shodtd be allowed. (Fawcett 
and Mrza, /J.) BaI MaNBK, jfn re. 112 %. C. 

62 Bom. 763= 30 Boni,L.B. 958=29 Or.L.O*. 1049 = 
11 A.J.Cr. B, 28a=Ai L B. 1928B0m;418, 
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OR. P. CODE (1898). 

— S. 488---Decree for maintenance. 

Magistrate's jurisdiction is not ousted^ 

A mere decree of a civil Court awarding maintenance 
which has become unexecutable owing to the pendency 
of the insolvency proceedings against the husband is 
not equivalent to maintaining the wife. Therefore, the 
Magistrate has jurisdiction under S. 488 to pass an 
order for maintenance in favour of the wife : A. I. R. 
1926 Mad. 59, Rel. on. and A. I. R. 1924 Cal. 230, 
Dibt. {Patkar and Wild, //.) MahaMED ALI MithA- 
BHAI, In re, 124 I. O. 127 = 31 Bom. L. R. 1366 = 
31 Or. L. J. 609 = A. I. R. 1930 Bom. 144. 
Weight of decree varies with circumstances. 

Weight to be attached to a decree must depend upon 
the particular circumstances of the case and no hard 
and fast rule can be laid down that a decree of a Civil 
Court is for ever binding on the Magistrate or that his 
discretion is never fettered. Wheie the husband had 
obtained decree for restitution of conjugal rights but was 
ill-treating wife : 

Held, Magistrate could ignore decree and permit wdfe 
to live apart, while granting her maintenance under 
S. 488, Cr. Pro. Code. Maintenance can be granted to 
wife with permission to live separate from husband, 
notwithstanding decree for restitution of conjugal rights, 
if wife is ill-treated. {^Boys, J.) RaJPATTI v. Emperor. 
,82 I.. 0. 174 - 22 A. L J. 806=6 L. R. A. Or. 126= 
25 Cr.L. J. 1246=46 All. 877= 
A. I.R. 1924 All. 784. 

— S. 488— Divorce. 

Mahoinedan wife — Divorce — Wife is not enti- 
tled under S. 488 to claim maintenance beyond period 
of iddat from date of irrevocable divorce. 19 AIL 50, 
Foil. ; 8 Cal. 736, Diss. from. (Mirza and Broomfield, 
//.) SHJEKKANMIAN JeHANGIRMIAN, In re. 

32 Bom. L. R. 582=126 1. 0. 893 = 
31 Or. L. J. 1110 = 1930 Cr. 0. 610= 
A. I. R. 1930 Bom. 178. 

Maintenance to wife— Divorce — Husband can, 

by plea of divorce, avoid payment after date of alleged 
divorce. {Fawcett and Mtrza, JJ.) PUNJALAL CHUNI- 
LaL, In re. SO Bom. Ii. R. 617 = 29 Cr. L. J, 908= 
111 L 0. 668 = 11 A. I. Or. R. 103= 
A. I. R. 1928 Bom. 224. 

Contracting sagai %oitk brotherdn-law by a Ka- 

bar's wife does not dissolve marriage under Hindu Law. 

The fact that the parties are Kahars and the wife 
contracted a sagai with her brother-in-law, is not suffi 
cient to constitute a dissolution of marriage under Hindu 
Law, when no caste panchayat was ever held for the 
purpose of either dissolving or recognizing the dissolu- 
tion, and the wife is entitled to maintenance. {Daniels. 
J.) Babu Nandan V. MX. Punia. 

7 L. R. A. Or. 104=27 Or. L. J. 650= 
93 L 0. 1046= A. I. R. 1926 AU. 426. 
— S. 488— Execution of order. 

Court making an order for' maintenance cannot 
refuse to enforce it. 

Court refused to enforce an order for maintenance 
made by itself and said that the same should be got 
enforced by the Court within whose jurisdiction the 
person, against whom the order was made, then resided, 
, Beld^ ikraX the Court should not thus refuse to enforce 
an order made l?y itself. {Couits-T rotter. C. J. and 
Walsh, J.) GnaNAMBAL AMMAL, In re. 

62Mad^ 77=1 M. Cr, O. 263=1928 M. W. N. 837= 
28 M, L. W. 421= 11 A.I. Or. B. 298= 
29 Or. L. JT. 932=111 1. 0. 852= 
A* I, B. 1928 Mad. 1171= 66, M. Ii. J. 616, 
-r-: — r^Ex^tion of order jdir^ng maintenance to be 
(^argOipB^fjc^tie^te ^hich ti?as' nott apjiesfled against 


OR. P. CODE (X898) , S. 488— Jurisdiction. , . 

cannot be revised. {Fawcett and Madgavkar, JJf) 
SHIVALINGAPPA V. Gurlingava. 49 Bom 906 = 
27 Bom. L. R 1363 = 27 Or. L. J. 652 = 94 I.C. 604 = 
A. I. R. 1926 Bom. 103. 

—Magistrate ^s bound to consider judicially any 
objection to execution of maintenance order. 

When execution of a maintenance order is applied for 
and the counter-petitioner contends that the order should 
not be executed and sets out certain grounds in support 
of his contention, the Court is bound to consider the 
sufficiency of the cause alleged by the counter-petitioner 
and refuse execution if the Court should be satisfied that 
the cause is sufficient and to grant execution if the Court 
is not so satisfied. The expression “sufficient cause” in 
sub-cl. (3) means that the Magistrate before whom the 
matter comes up should be in a position to use his judi- 
cial discretion having regard to all circumstances and 
that such judicial discretion should not be fettered or 
limited by any definite rules. {Sreenivasa Aiyangar, /.) 
Teetharappa Pillai V. Meenakshi Ammal. 

87 I. C. 105 = 26 Cr. L. J. 963 = 21 M.I 1 .W. 702 = 
A. 1. R. 1925 Mad. 715 = 48 M. L. J. 494. 
— S. 488— Ex parte order. 

Party present in Court along with pleader — Ex 
parte order against him is not justified. {Addison, /.) 
Sham Singh v. Mt. Hallam Devi. 127 1, c. 13= 
31 Cr. It. J. 1179 = 1930 Cr. C, 623= 

, . A. I. B. 1930 Lah. 524. 

Application under — Husband not lef using notice 
—Ex parte proceedings are not justified, {/ai Lah /.) 
ALLAH Diita V. Mt. Sakina Bibi. 

10 A. I. Cr.R. 490 = 110 LO. 289 = 
29 Cr. L. J. 687 = A, I. R. 1928 Lab. 853. 

Succeeding Magistrate has paivcr to reopen the 

case. 

Under .S. 488, Cr. P . Code, an order for maintenance 
was passed ex parte. Within three months of the order 
applicant presented a petition to the successor of the 
Magistrate who passed the order to modify the order 
alleging that he had no notice. The petition was 
rejected on the ground that the Magistrate had no “power 
to modify his predecessor’s order. 

Held, the Magistrate was clearly wrong in supposing 
that he had no power to re-open the case. S. 488 (6) 
gives Mm the power. {May Oung /.) Maung Ton 
Ymv. Ma.,TheinShin. 76I.C. 304=2 Btir.L.J. 61 = 
24 Cr.L.J. 928 = A. I. R. 1923 Rang. 159. 
— S. 488— Jurisdiction, 

The words “ last resided ” are not restricted to 
permanent residence but include also a temporary resi- 
dence of two months wdth wife at the house of parents- 
in-law as “ gharjamai ” so as to confer jurisdiction on ' 
the Court of that place. 18 Cr. L. J. 706 and AIR 
1927 All. 291, Foil., A. I. R. 1926 Oudh 268, Dist. ;* a! 
I.R. 1929 Bom. 410, Cons. {Mirza and Broomfield. JJ.') 
SaMA JETHA, In re. 64 Bom. 548 = 127 I. O. 179 = 
1930 Cr. 0. 780 = 32 Bom. L. R. 764= 
31 Cr. L. J. 1157= A. I. R. 1930 Bom. 348. 

Forum — Casual residence in place in absence of 

settled abode or permanent place of residence gives jurist 
diction. 

Where the husband and wife have a fixed place of 
abode or permanent place o^ residence a casual or tem- 
porary residence at anjr other place will not confer 
jurisdiction on the Court situate at that place. Bat where 
the husband and wife have no fixed place- or abode or 
permanent place of residence, and both are going about 
from place to' place, a casual or temporary residence at 
any particular time is sufficient to give that Court 
jurisdiction under sub-S. (S), S. 488: 36 CaL* 964; 
A. I, R. 192X Bom. 211; 21 C.W.N, 872, Ref.; A, L R. ' 
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OR. P. CODE (189S), S. 488- Jurisdiction. . . i 

1926 Oadh 268, Dist. {^Patkar and Wtld^ JJ.) ' 
KHAIRUNNISSa, In re. 53 Bom. 781= , 

31 Bom. L. R. 931 = 122 I. C. 59 = 31 Cr. L. J. 331= ' 
1929 Or. C. 462 = A. I. R. 1929 Bom. 410. 
Proceeding in wiong district — Magistrate other- 
wise competent — Final order i& not vitiated. (^Mttketji 
and GrahaniyJJ.') SlTRAM KaLWAR v. SUKIA. 

49 0. L. J. 205 = 115 I. 0. 602= 
30 Or. L. J. 225= 12 A. I. Cr. R. 343 = 
A. I. R. 1929 Cal. 336. 

—Jurisdiction — Husband resident of X district — 
Wife residing with her father in Y district — Last visits 
of husband to his wife in her parents’ house when he liv- 
ed there — Wife’s petition for maintenance in a Court 
in Y district can be entertained, Lai, J.) ALLAH 

Ditta V. MT. SaKINA Bibi. 10 A. I. Or. R. 490 = 
110 I. C. 239 = 29 Cr, L. J. 687= 
A. I. R. 1928 Lah. 853. 

—‘Residence ’in Cl. (8) includes also tempoiary 

residence — Stay of two months at a place is sufficient. 
A. I. R. 1926 Oudh 268, Dist. (^Ashworth, /.) SheR 
Singh v. mt. amir Kuer. 

49 All. 479 = 25 A. L. J. 435 = 8 L. R. A. Cr. 24 = 

7 A. I. Or. R. 318 = 28 Or. L. J. 494= 
101 1. C. 670= A. I. R. 1927 All. 291. 
Place of marriage. 

The mere fact that the marriage of the parties had 
taken place within the jurisdiction of a Magistrate is 
not sufficient to give the Magistrate jurisdiction under 
S.488 (8), {ShadtLal, C. J.) Ghulam HUSaIN z/. 
MT. HOKAM Bibi. 96 1. 0. 865 = 27 Or. L. J. 1009 = 
A. I. R. 1926 Lah. 663. 
Mere casual residence is not sitfficient. 

Mere casual residence in a place for a temporary pur- 
pose with no intention of remaining is not dwelling” 
and where a party has fixed his residence out of jurisdic 
tion, occasional visits within the jurisdiction will not 
suffice to confer jurisdiction by reason of residence. 32 
All. 203, Foil. 

Where, therefore, a husband takes his wife to another 
place than where he resides and leaves her there, declar- 
ing that he would support her no longer, the Magistrate 
at the place where the wife is left has no jurisdiction to 
award the maintenance under S. 488. {Stuart ^ C. /f) 
Mt. Ramdei V. JHUNNI Lal. 96 I. C. 596 = 

1 IiUck. 343=3 O. W. N. 231 = 27 Cr. L. J. 820 = 
13 O. L. J. 597= A. 1. R. 1926 Oudh 268. 
— -S. 488— Maintenance to children. 

Maintenance— Daughters under ten years of age 

are entitled to separate allowance, {Fawcett and Mirza, 
//.) Bai MaNEK, in re. 112 1. C. 473 = 

62 Bom. 763 = 11 A. I, Cr, R, 288 = 
30 Bom. Ii. R. 958 = 29 Or. L. J. 1049 = 
A, I. B. 1928 Bom. 418. 

Application for maintenance by a Mahomedan 

infant daughter living with her legal guardian, the 
mother, against her father— Father willing to maintain 
the child if given into his custody — Order of mainte- 
nance cannot be refused. 22 P, R. (.Cr.) 1917 and 18 
P. R. (Cr.) 1894, Dist. ; 25 M. L- J. 355 and 8 Bur. 
L. T. 134, Rel. on. . {Jai Lal, J.) MT. SaRFRAZ 
BEGAM V. MIRAN BaKHSH. 112 I. 0. 476 = 

9 Lah. 313 = 29 P. L. R. 401 = 29 Cr. li. J. 1062 = 
A. I. R. 1928 Lah. 643. 

'Maintenance to child— Order cannot be passed 

without proof of neglect or refusal to maintain it. 
{Shadi Lal, C. /.) JaGANNATH v. KOSHALLIA DEI* 
101 1, 0. 191=28 Or. L j: 416= 
A. I. R. 1927 Lah. 430; I 

^Husband ready to maintain wife and children— | 

Cdurt must enquire as to the wife^s unwillingness to live i 


CR.P. CODE (1898), S. 488— Maintenance to 

children. 

with husband — Minority of children is no gjound for 
separate maintenance. {Campbell, y.) SULTAN v. 
MaHtab Bibi. 98 I. 0. 391= 27 P. L. R. 333= 
27 Cr. L. J 1319= A. I. R. 1926 Lah. 536. 

A father is liable for the maintenance of his 

legitimate or illegitimate child unable to maintain itself 
but not for the child of another man. {Broadway, y.) 
Abdul Rahim v. Mt. Amir Begum. 

94 1. C. 354 = 7 Lah. 365= 27 Or. L. J. 610 = 
27 P. L. R. 639- A. I. R. 1926 Lah. 532. 
Paternity of child — Proof of — Corroboration. 

In a case under S. 488, where the question at issue 
is, whether a certain man w^as the father of a certain 
child, it is prima facie improper to accept without 
corroboration the meie statement on oath of the mother 
who asserts the paternity. Her evidence in such a case 
cannot but be highly interested, and it w’ould be unrea- 
sonable and improper for any Court to act merely on 
her own word without some independent corroboration 
of it. 

A Municipal record of the birth of the child of what 
the mother herself said at the time of the birth is not 
an Independent corroboration nor can the fact that 
letters, of which the contents were not known, passed 
between the mother and the alleged father is such a 
corroboration. The kind of evidence that one w’ould 
look .for to be given as corroboration in such a case 
would be evidence that at or about that time wffien the 
child was conceived, the petitioner was frequenting the 
society of the counter-petitioner, and had opportunities 
of access to her. {Wallace, J.) Rev, VedantaCHARI 
V. Marie. 97 I. O. 369 = 24 M. L. W. 409= 

27 Cr. L. J. 1095= A. I. R. 1926 Mad. 1130. 
Mamtenance of child — What it includes. 

S. 488 contemplates application by a wife or a child. 
Where the widow alleged herself to be a discarded 
mistress, and the application was made by her for the 
school fees of her son- 

Held, that this would require only a formal amend- 
ment of the application as one by the woman as guardian 
of the child and that the amendment might be made by 
the Court on its own motion. The payment of money to 
the child’s mother by the alleged father could be weighed 
as evidence of an intimacy betw'een the alleged father 
and the woman, but in no sense could it be regarded as 
a binding composition of the claims of the child, The 
object of proceedings for maintenance is to prevent 
vagrancy and that object is attained by the provision of 
lodging, food and clothing. A husband is bound to 
maintain his wife but he is not bound to do more than 
supply her with lodging, food and clothing ; he is not 
bound to maintain her as his wife. 16 Bom. 269, Ref 
to. 4 1. C. 758, Foil. 

A Court ought to allow an application framed as one 
for educational expenses into one for maintenance only 
if it was satisfied that the application as framed wa$ 
framed in error, that what the woman really wanted on 
behalf of the child was maintenance, and not where the 
application had been deliberately and purposely framed. 
iJBoys, /.) Mt. Kumti v. Emperor. 

82 I. C. 257 = 26 Cr. L. J, 1249 « 
6 L, R. A. Or. 187= A, L R. 1926 AU. 73. 

---^Children — Offer to maintain in future is no bar 

to passing order. 

With tegard to the maintenance of children, it is 
sufficient under sub-S, • (1) of ' S, 488 \i the neglect 
or refusal to maintain them is proved. On such proof 
the Magistrate can make’ fin otder for the payment 
of a monthly allowance fctf tbe maintenance of each 
dhlldto such person as .the Magistrate from time to time 
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’'directs* An offer to maintain the children in the future 
is not suhicient of itself to debar the Magistrate fiom 
making the order. The Magistrate will be entitled to 
consider the circumstances in which the offer was made, 
-and whether it w^as right and proper that the children , 
if not in the custody of the father, should be handed 
•over to him. (^Macleod^ C. /. and Coyajecy /.) DaVID 
Sassoon v. Emperor. 87 1. 0. 431=49 Bom. 562= 
27 Bom. L- B. 359 = 26 Or. L. J. 975 = 
A. I. B. 1925 Bom. 259. 

Daughter married after maintenance order — 

Order should continue if she is unable to maintain her- 
self even then. (^Krishnan, J.) MEENAKSHI AMMAL 
-Z/. Karuppanna Pillai. 86 I. 0. 220 = 

26 Or-Ii-J. 732 = 48 Mad. 503= 21 M. L. W. 142= 
1925 M.W.N. 67 = A. I. B. 1925 Mad. 491= 
48 M. L. J. 183. 

Child’s capacity to contribute to its support 

should be disregarded in fixing the sum payable. (May 
'Oung, /.) Baran Stanta v. Ma Chan Tha May. 

85 1. 0. 375=26 Or. L. J. 636 = 2 Bang. 682 = 
A.I.R. 1925 Rang. 197. 

Neglect and refusal by father justifies order — 

•Offer at trial to maintain is of no avail. (Knshnatiy 
y.) Kambu AMMAL V. Ranganathan. 

76 I. 0. 30 = 19 M. L. W. 630 = 25 Or. L. J. 94= 
1924 M W. N. 465= A. I. B. 1924 Mad. 624. 

— S. 488— Means and Inability. 

''Means'"' — Meaning of. 

The word “means” in S. 488 does not signify only 
^visible means, such as real property or definite employ- 
ment. If a man is healthy and able-bodied he must be 
taken to have the means to support his wife. (Jack- 
,sony J,) KaNDASAMI CHETTY, In re. 

1926 M. W. N. 146 = 27 Or. L. J. 350 = 92 1.O. 862= 
A. I. E. 1926 Mad. 346 = 50 M. L. J. 44. 

Inahility is physical or pecuniary inability. 

The ability contemplated by the section applies as 
-much to the case of a child which has got means of 
its own or which is entitled in law to be maintain- 
-ed and is being maintained as to a child which is able 
to earn a living by its own exertions. 39 Mad. 957, 10 
L.W. 229, Foil. (Odgersy J.) BHARATA AyYAR, In re, 

77 1.0. 418 = 19 M. L. W. 275= 34 M. L. T. 167= 

1924 M. W. N. 305= 25 Or. L. 1. 370 = 
A. L B. 1924 Mad. 549=46 M. L. J. 324. 
— S, 488— Nature and scope. 

The bare fact that civil litigation is pending be- 
tween the parties is no reason for not giving effect to an 
-order awarding maintenance under S. 488 so long as it 
is in force. (Skadi Laly C. /.) MT. MaHBUB SUL- ! 
TAN V, QxjTUB Din. 1930 Or. 0, 201 = 

30 P. L. B. 740=125 1.0. 63 = 31 Or. Ii. J, 770 = 
A. I. B. 1930 Lah. 213. 
— ^ — The proceedings under S. 488 are not strictly speak- 
ing criminal proceedings and the person against whom 
action is taken under that section does not fall in the 
'Category of the “accused.” Therefore, it is not incum- 
bent on the Magistrate to examine under S. 342 the 
husband or the father as the case may be before 
.-an order under S. 488 can be made against him 
to. make a monthly allowance - for the maintenance 
-of his wife or his child as the case may be. A. I. R. 
1927 Cal. 250; A.I.R. 1921 Pat. 11; and A. I R. 
1926 Lah. 667, Diss. from. A I. R. 1924 Mad. T50 
‘'(F.B.) 3nd A.I.R. 1927 Lah. 435(1), Appr. (Zafar 
Ah md Jed Lai JJI) MehR KKAN v, BaKAT 
3HARI.,112 Z0. 218=10 Iiab. 406=30 PJiJL 649 = 
1002=11 A. L Or, R.. 312= 
A.X.B. l^Xiali. ^2^ 


OB. P. CODE (1898), S. 488— Neglect to maintain. 

S. 342 is not applicable to a person proceeded 

against under S. 488. 25 Cr, L.J. 1091; 18 Bom. 468; 
and 16 Mad, 234, Foil, (Fawcett and Mirzay J.) In 
re VlTALDAS BHURABHAI. 112 I. 0. 475 = 

11 A.I.Or.E. 271 = 30 Bom.L.B. 957 = 52 Bom. 768 = 
29 Or. L. J. 1051= A. I. B. 1928 Bom. 347. 

An order of maintenance under S. 488 cannot be 

passed against the father of the husband. (Jat Laly 
J.) Ghulam Mohammad v, mt. Ghulam Fatima. 

113 1. 0. 327 = 30 Or. L. J. 135= 
12 A. I. Or. B. 21 (Lab.). 

Section 342 is not applicable to summons cases 

and therefore a case under S. 488 is not governed by 
the section. A.I.R. 1926 Lah. 667, Not Foil. ; A.I.R. 
1924 Mad. 15 (F. B.). Foil. (Zafar Aliy J.) SHADI 
Khan v, Mt. Gul Begum. 101 1. 0. 606 = 

28 Or. L. J. 478 = A. I. B. 1927 Lab. 436. 

The provision of a summary remedy under S.488 

cannot, unless an Act expressly says so, take away a 
right conferred by Hindu I. aw. (ICu?naraswamt Sastri, 
/,) Natarajan V. Muthiah Chetty. 

22 M.I 1 .W. 650 = 95 LC. 972=1926 M. W. N. 73 = 
A. I. R. 1926 Mad. 261. 

Order for alimony in exzstence — Jurisdiction 

under S, 488 is not ousted. 

The existence of a previous order for alimony is not 
sufficient to oust the jurisdiction of the Magis- 
trate; for a mere order for maintenance is not equi- 
valent to maintaining the W'ife; and the order, what- 
ever may be its force or nature, cannot take away the 
Magistrate’s jurisdiction so long as the husband neglects 
or refuses to maintain the wife. Craxton v, Craxtony 7l 
J.P. 399, Dist, (Demdossy J.) KENT v. KENT. 

49 Mad. 891 = 26 Or. L. J. 1697=90 I.O. 669 = 
A. I R. 1926 Mad. 69 = 49M. L. J. 335. 
— S. 488— Neglect to maintain. 

“ M e gleet or refusal to maintain is first essential 

to ifpvest Court with jurisdiction under S. 488. 

In order to give jurisdiction to a Magistrate to take 
proceedings under S.488 the first essential is to find that 
tne respondent has neglected or refused to maintain the 
person for whose maintenance an allowance is asked 
for. Where wife is allowed maintenance under S. 488 
the mere fact that the son is of tender years and that 
it is in the interests of the minor son that he should be 
left with the mother till the father is able to get the cus- 
tody of the minor son from the civil Court is not suffi- 
cient to invest the criminal Courts with- jurisdiction 
under S. 488 as regards the son unless it can be shown 
that he has neglected or refused to maintain the boy.. 
(Tek Chandy /.) SiTA DEVI v, HaR NaRAIN. 

31 Punj. L,B. 876=1930 Or. 0. 982= 
A. 1. B. 1930 Lab. 886. 

A mere offer to maintain does not amount to 

absence of neglect to maintain. (Devodossy J.) KENT 
V, KENT. , 49 Mad. 891 = 26 Or.L. J. 1697= 

90 I.O, 669 =AXR. 1926 Madi 59=49 MX.J.SSS. 
Neglect or refusal to maintain is the first essen- 
tial. (Kendally A, J, C.) INTaZAR AHMED v. MT. 
SamIDAN. 83 1. O. 688 = 27 O. 0. 271 = 

26 Or. L. L 128 = A. I. B. 1926 Oudb 294. 
—Where there is no neglect and no refusal to main- 
tain, an order for maintenance under S. 488 is wrong in 
law. (Cunliffey /.) E. A. GraHAM v, E. H. GRAHAM. 

86 1. 0. 479=26 Or. L. J. 881=4 Bur. L. J. 11 = 
A. LB. 1925 Bang. 20& 

—Insolvency of husband disproves wilful neglect. 
The ’fact that the husband has been adjudicated an 
inscdvecrt is conclusive, so long as the order of adjudi- 
cation stands^ that be is unable to pay his del^s. He,, 
being unable to pay debts, |s not guUty of wilful 
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neglect within the meaning of S. 488. {Chose and 
Cuming, Jf.) HaLFHIDE (MR.) v. HALFHIDE (MRS.) 

81 1, 0. 912=25 Or. L. J. 1088 = 50 Cal. 867= 
A. I. R. 1924 Cal. 230. 
— S. 488— Nominal maintenance. 

The fact that husband is a young boy of 16 is no 

ground for granting nominal maintenance. {Doyle, /.) 
Ma E. Sein V, mg. Hla Min. 4 Bur. L. J. 258= 
27 Or. L. J. 725=95 I.O. 53 = A.I.R. 1926 Rang. 88 
— S. 488— Procedure. 

Offer to take hack. 

Where, in a proceeding against husband under S. 488, 
Cr. P. Code, the husband expresses his willingness to 
;take his wife back although she had left him of her own 
will and was of bad character, it is incumbent on the 
Magistrate to ask the wife whether she was willing to 
return to her husband before proceeding further. {Bhide, 
j') BUDHWa V, KirPI. 125 I. C. 637 = 

31 Or. L. J. 876 = 1930 Cr. 0. 809 = 
A. I. R. 1930 Lah. 665. 


■■"Application by wife for maintenance — Both hus- 
band and w'ife examined — Case closed for orders — 
Pleader for husband appearing and wishing to argue 
■case and file documents — Court ruling him out and 
passing judgment against husband — Proper enquiry held 
not made — Case ordered to be retried. {Subhedar, A, 
J C.) PUNNUSWAMY V, MT. ALMELUBAI. 

‘ *120 I. 0. 416 = 1930 Or. 0. 147=31 Cr. L. J. 110= 

A. I. R. 1930 Nag. 59. 

-When husband is willing to maintain his wife, 

proviso to sub-S. 3 must be complied with. {Dalip 
Bingh. /.) USMAN v, MT. JATTI. 96 I. 0. 394= 
27 Or. L. J. 938 (Lali.). 

—Person giving evidence on his own behalf under 

S, 488 — Omission to examine him under S. 342 does not 
vitiate proceedings. {Greaves and Panion, //.) BaCHaI 
KAL'WAR V, JAMUNA KaLWARIN. 81 I. 0. 915 = 
26 Or. L. J. 1091= A. I. R. 1926 Cal. 339. 
— S. 488— Proof of marriage. 

Claim for maintenance — Law to be applied for 

proving marriage between Burmese woman and half 
caste Chinese is Chinese Customary law\ {Matmg Ba, 
J.) MA U V. MG Kyin Hlat, 4 Bur. Ij. j. 265= 
94 I.O. 608 = 27 Or.L.J. 666 = A.1.R. 1926 Rang. 82. 


Where relationship is declared not to exist by 

Civil Comt-Order under S.488 should not be given effect 
to. 1918 M.W.N. 65, Foil. {^Ayling and Odgers, //.) 
VENKAYYA V, PAIDANNA. 73 I. 0. 944= 

46 Mad. 721 =18 M. L. W. 132= 32 M. Ii. T. 346= 
1923 M. W. N. 401 =24 Or, L. J. 720= 
A. I. B. 1923 Mad. 707=46 M. I«. J. 104. 
— S. 488— Refusal to live with husband. 

Wife refusing to live with husband should be 

given chance to substantiate reasons for refusal by evi- 
dence — Court should consider grounds of refusal and 
pass order for maintenance in case of just grounds. 
IShadi Lai, C, J.') SAID BiBI v, UMAR DiN. 

31 P. Ii. R. 664= 1980 Cr. C. 633= 
A. I. R. 1930 Lah. 464. 


Parties belong to low class. 

The words “ just ground ” in the amended Code in- 
vest the Magistrate with a large discretion in the matter 
of granting maintenance. Where the evidence before 
the Magistrate clearly, shows that the husband subjected 
his wife to a systematic course of ill-treatment and 
brutal oppression for a number of years, there is just 
ground for the wife to refase to live with her husband 
and she is entitled to maintenaucer. The fact that the 
parties belong to alow class can make no difference, 
\Sen, /.) MT. KaLUIYA V, HiRA. 120 I. 0. 196= 
1929 A. L. J. 1208 = 10 L. B. A, Or. 163= 
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OR. P. COBB (1898), S. 488 — Refusal to live with 

husband. 

31 Or. L. J. 3 = 13 A. I, Or. R. 17 = 
1929 Or. 0. 693 = A. I. R. 1929 All. 950. 

Mere admission by Muhammadan husband of 

another marriage and of refusal to divorce complainant, 
first wife, does not justify order of separate maintenance. 
{Shadi Lai, C. J.) RaMZAN v, Mt. SaHIB BIBI. 

Ill I. 0. 675 = 29 Or. L. J. 896 = 
A. I. R. 1929 Lah. 56. 

If the wife declines to go to her husband and live 

with him in his house, she cannot demand maintenance. 
{Shadi Lai, C, J,) TOTA v, DURGI. 117 I. 0. 903= 
30 P. L, R. 367= 30 Or. L. J. 861. 
A wife sued under S. 488 her husband for main- 
tenance. The husband offered to receive her to live 
with him but she refused to go. There was no proof of 
cruelty or adultery. The Ma^strate sent the case for 
inquiry under S. 202. The statement of the complaint 
was never taken in the presence of the opponent. The 
Magistrate finally granted a maintenance allowance and 
a separate house to live in. 

Held, that theie were irregularities and illegalities in 
the order which vitiated the trial. {Shadi Lai, C. J.) 
Makhan Singh v, Mt. Harnamo. ill I. c. 669= 
10 L. R. A. Rev. 77 = 29 Cr. L. J. 909 = 
11 A. I. Or. R. 181 (Lah.). 

Husband having another wife is not a just 

ground for refusal to live with him. (Campbell, y.) 
ICIRPAL Singh v, Mt. Santi. 28 Or. L. J. 236= 
99 I. 0. 1036 = A. I. R. 1927 Lah. 168. 

■ ■ ' When ji4Stified, 

The principle, that where a wife is turned out or ill- 
treated so as to make it impc»ssible for her to live with 
her husband, or where the breach between the husband 
and wife is irremediable so that it is impossible for the 
latter to return to the former after many years* separa- 
tion without leading to fresh trouble and dispute, she is 
entitled to maintenance by living separate from him 
applies equally to the case of a Hindu or a Mahomedan 
W’hether the question arises under S. 488, Cr. P. Code, 
or in a suit for restitution of conjugal rights, 170 P. L. 
R. 1914, Ref. {Kinkhede, A, /, C.) MT. KURSHED 
Begum v, abdul Rashid. 100 1, c. 169= 

A. I. R. 1927 Nag. 139. 

lU-treatment by husband — Wife’s refusal to live 

with him does not disentitle her to maintenance— 
Husband marrying second wife is no ground to refuse to 
live with husband. {Broadway, /.) PRITAM SiNGH 
V, Mt. Basant Kaur. 27 Or. L. J, 607= 

931, C. 971= A. I. R. 1926 Lali. 363, 

Husband becoming Jew Is no ground for Christian 

wife to live separate — But husband’s bringing another 
woman to live in the house with a view to marry her is 
sufficient ground. {Kennedy, J, C. and Lobo, A, /, 6\) 
A. T. Talkar Mrs. Laxmi Talkar. 

19 S, L. R. 128 = 27 Or. L. J. 1177 « 971. 0. 809= 
A, 1. R. 1926 Sind 278. 

Husband obtaining decree for restitution^ Wife 

refusing to allow its execution is not entitled to main- 
tenance. A.I.R. 1925 Mad. 1218, Foil. {Kincaid, J,C» 
and Lobo, A, /. C.) AlI MaHOMED V, EMPEROR. 

20 S. L. R. 146 = 27 Cr, L, J, 876= 
96 1. 0. 124= A. I. R. 1926 Sind 270. 

—The husband having taken another wife is no 

ground for refusing to live with the husband* {Kinkhede, 
A, /. Cf) Sukrulla Fakir v, Fatma. 

77 1. O, 805 = 26 Or.L.J.* 463= A J.B, 1924 Nag. 297. 

The wife*s refusal of husband’s offer to give 

separate residence does not amount to ,“ refusing to live 
with hef husband.” {Kinkhede, A. /. C7.) Sukrulla 
Fakir v. FaTMA, 77 L C. $05= 26 Or. L. J. 463 = 
A. I, B, 1924 Nag. 297. 
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— S. 488— Miscellaneous. 

Civil Court has no juiifadiction to restrain a 
party by an injunction from pursuing her remedy, under 
S 488 Cr. P. Code, in a Criminal Court. (^Panckridge, 

/') KRISHNA GOBINDA CHATTER JI MT. KISHO- 

Ri^LADEBI. 1930 Or. C. 1153 = 

A. I. R. 1930 Cal. 753. 

Persms aggrieved by 07-der under ^ should go to 

Civil Courts. . . , , j 

Persons aggrieved by the magistei lal orders under 
S. 488 are expected to take their case to the Civil Courts. 
S* 488 provides a speedy remedy and safeguards a desert- 
ed wife or child from starvation ; but when other issues 
are raised they should be settled in the Civil Courts, and 
not by protracted litigation in the Criminal Courts, 
r Jackson , A) KaNDASAMI CHETTY, In te. 

Uackson, j ^ ^ ^ 146 = 27 Or. L. J. 350 = 

92 1. 0. 862= A. I. R. 1926 Mad. 346 = 
50 M. L. J. 44. 

Proceedings under S. 488— No guardian can be 

appointed— Case must be postponed if party insane— 
Cr. P. Code, alone governs the case. (Wallace^ J?) 
APPICHI GOUNDAN V. KHTHUJAMMAL. 

861 C 77 = 26 Cr. L, J. 701 = 48 Mad. 388 = 
21 M. L. W. 180 = 1926 M. W. N. 66= 
A. I. R. 1925 Mad. 440 = 48 M. L. J. 187. 

— S. 489— Alteration wben ordered. 

■ —Order for maintenance — Alteration in allowance 

can be ordered only if circumstances of husband change. 
( Fcewcett and Mirza, //.) PUN JALAL CHUNILAL. In 
re 30 Bom. L. R. 617 = 29 Cr. L. J. 908 = 

111 I. 0. 668 = 11 A. I. Or. R. 103 = 
A. I. R. 1928 Bom. 224. 


OR. P. CODE (1898), S. 491 -Minors. 

— S. 491— Effect. 

The investment of the extraordinary pow’ers of 

habeas corpus in a High Court does not take away from 
litigants the ordinary rights w^hich they previously had 
under the civil law. (ProTm, J.) SWAR LAY TeONG- 
V. Yeo Boon lay. ' 4 Bur. L. J. 269= 

27 Or. L. J. 737=95 I. C. 85 = 
A. I. R. 1926 Bang. 76. 
— S. 491— Exercise of powers. 

The power under S. 49l (1) (^) is to be exercis- 
ed in matters of urgency, where, for instance the father 
is suddenly deprived of the custody of his sons and 
there is danger to the life of the sons in the transferred 
custody. It is a remedy for a person deprived of his 
liberty. The power therefore has to be exercised with 
caution and not in a case where there is a dispute merel 5 r 
as to who should be guardian of particular minors. 
{Dalai, J.) Sultan Singh v. B. Maya Ram Radha 
SWAMI. 124 I. C. 728 = 31 Cr. L. J. 719 = 

52 AU. 491=1930 Cr C. 372 = 
1930 A. L. J. 615 = A.I.R. 1930 All. 260. 
— S. 491 — Fresli application. 

Each Judge of the Supreme Court of Nigeria has 

jurisdiction to entertain an application for a writ of 
habeas corpus vci t&xm time or in vacation, and he is- 
bound to hear and determine such an application 
on its merits notwithstanding that some other Judge of 
the same Court has already refused a similar application. 
{Lord Chancellor!) ESHUGBAYI ELEKO v. OFFICER 
ADMINISTERING THE GOVERNMENT OF NIGERIA. 

113 I. C. 273 = 26 A. L. J. 1169 = 
28 M. L. W. 874=30 Cr. L. J. 113= 
12 A. I. Or. R. 36 = A. I. B. 1928 P. 0. 300 (P. C.). 


— S. 489— Decree for restitution. 

Maintenance order passed — Subsequent decree 

of Civil Court granting restitution — Decree does not 
ipso facto cancel maintenance order. Case law discussed. 
\Carr, /.) MAUNG DUN v. MA SeiN. 

89 I. 0. 317 = 26 Cr. L. J. 1341=3 Rang. 150 = 
A. I. R. 1926 Rang. 268. 

— S. 489— Discretion. 

The amended section does not take away the dis- 
cretion of Magistrates in maintenance orders. {Kin- 
caid, J. C. and Lobo, A.J.C.) ALI MAHOMED EM- 
PEROR. 20 S. L. R. 146 = 27 Cr. L. J 876 = 

96 I. C. 124= A. I. R. 1926 Sind 270. 
— S. 489— Interpretation. 

' - " Alteration^ 

The reduction of the maintenance to nothing i .e., 
cancellation of the order granting maintenance, would 
also come within the meaning of the word ‘alteration’. 
{Krishnan, J.') MEENAKSHI AMMAL v. KaRUP- 
PANNA PiLLAI. -86 I. C. 220= 26 Or. Ii. J . 732= 
48 Mad. 503=21 M. L. W* 142 = 
1926 M. W. N. 67- A. I. R. 1926 Mad. 491= 
48M. L. J.183. 

— S 489— Revision. 

^In cases where the Magistrate has passed a 

wrong order under S. 489, sub-Cl. (2) it is right and 
proper that it should be corrected by the High Court 
in revision. {Kincaid, J. C. and Loho, A.J.C!) ALI 
Mahomed v. emperor. 20 S. L. R. 145= 

27 Cr. L. J. 876 = 96 I. C. 124= 
A. 1. R. 1926 Sind 270. 


— S, 491— ApplicaMUty. 

Where the person wanted is in custody of a 
Native State power to issue directions under S. 491 (1) 
cannot be exercised. {Dalai, j! Shiva PraSaD 
a/, emperor. 119 I. 0. 627 = 1929 A. Ii. J. 520 = 
10 L. B. a. Cr. 84= 12 A. I. Or. R. 1- 
so Or. Ii. j. 1083 = A. I. R. 1929 AIL 347. 


— S. 491— Legality of detention. 

' " A arrested and remanded to police custody on 

suspicion of being connected with offence under S. 302 
read with S. 120- B— Order of Magistrate not sufficiently 
clear — Existence of grounds for believing that A was 
connected with serious conspiracy — Custody in which A 
was detained held not to be “illegal”. {Bhide, j!j 
SUNDAR Singh v. Emperor. 31 P. L. R. 780= 
1930 Cr. C. 1041= A. I. R. 1930 Lah. 945. 
Bengal Criminal Law Amendment Act, S. 491. 

Bengal Criminal Law Amendment Act is an Act 
which was intended to supplement the ordinary criminal 
law in Bengal and the question whether or not a parti- 
cular person is legally detained under it has to be dealt 
with, if at all, under the Code of Criminal Procedure. 
{Rankin, C.J. and Majumdar, J.) GlRINDRA NaTH 
Banerjee V. Birendra Nath Pal. 102 I. C. 647 = 
31 C. W, N. 693= 8 A. I. Cr. B. 121 = 
54 Cal. 727= A. I. B. 1927 Cal. 496. 
— S. 491— Minors. 

Consent — Weight of. 

In the case of a Hindu girl of only 13 years of age 
her consent or otherwise to go and stay with her hus- 
band is quite immaterial. What the Court has to con- 
sider is the welfare of the minor wife and in so doing- 
the fact that she prefers to reside elsewhere than with 
her husband although had she been old enough to form 
a good opinion, this would have been a very important 
circumstance for consideration, should not be entitled 
to any weight at all. {Beasley, C. J. and Anantha-^ 
krishna Ayyar, j!) SUBBASWAMI GOUNDAN v 
KamAKSHI AMMAL. 53 Mad. 72=1929 Cr. 0. 482 = 
1929 M. W. N. 689 = 30 M. L. W. 686 = 
31 Or. L. J. 187 = 2M, Cr. 0.264 = 1201. 0. 892= 
A. I. R, 1929 Mad. 834 = 57 M. L. J. 642. 

Person keeping minor married girl with her con- 

sept in spite of anq^er legally entitled to her custody is 
. guilty of illegal det^tion* 16 CaL 487, Bel. on. {Beas~ 
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CE. P. CODE (1898), S. 491— Minors. 

leyy C.J, and Anafzthakrishna Ayyar^ y.) SUBBASWAMI 
Goundan V, Kamakshi ammal. 53 Mad. 72= 
1929 Or. 0 482=1929 M. W. N. 689 = 
30 M. L. W. 686=31 Or. L. J. 187= 

2 M. Or. 0. 264= 120 I. 0. 892= 
A. I. R. 1929 Mad. 834 = 57 M. L. J. 642. 

Father, a motor*driver, applying for writ of 

habeas corpus to get custody of his son aged 7 or 8 
— Nobody in his house to look after such child — Court 
must look to child’s interest — High Court should not 
interfere in such case — Proper course is under Guardians 
and Wards Act, S. 25. {Coutts'T rotter^ C. /., 
Madhavan Natr and Jackso7i^ ShaIK MOIDIN 

V, KUNHAdevi. 126 I. 0. 111= 31 Cr. L. J. 985 = 
2 Mad. Cr. 0. 68 = A. I. R. 1929 Mad. 33 (F. B.). 

Habeas corpus — Hindu minor in charge of his 

mother — Mother likely to be converted to Christianity — 
No writ would be issued, but proceedings can be had 
under Guardians and Wards Act. 14 M. I. A. 309 
(P.C.); 46 P.W.R. 1916 ; 20 C.W.N. 608; and 57 I. C. 
651, Ref. {Ramesam, /.) VEER ASW AMI v. RaT- 
NAMMA. 1 M. Cr. C. 307= 29 Cr. L. J. 1048= 

112 1. C. 472= 11 A. I. Cr. R. 323= 
A. I. R. 1928 Mad. 1087. 

Minor applicant’s nephew, going on a visit to his 

sister — No suggestion as to the sister or her husband not 
being proper persons — No improper detention — Order 
under S. 491 ought not to be made. {Healdy C, J, and 
Cuniiffcy /.) P A. Paul V. C. hunt. 

6 Bur. L. J. 111 = 9 A. I. Cr. R. 28= 
28 Cr. li. J. 865 = 104 I. 0. 705= 
A. I. R. 1927 Rang. 329. 

• — Powers of habeas corpus may be exercised for 

restoration of child to its natural guardian. {Srown^ 
y.) Saw Lay Teong v, Yeq Boon Lay. 

4 Bur, L. J. 269 = 95 I. C. 65 = 27 Cr. L. J. 737= 
A. I. R. 1926 Rang. 76. 

Proceedings for habeas corpus in respect of child 

— Welfare of the child is the dominant question — The 
opinion of an intelligent grown-up child ivill weigh in 
the estimation of the Court. 

On an application by the de jure guardian for habeas 
corpus in respect of a child detained against its will the 
dominant question is what conduces to the interests and | 
welfare of the infant and the Court must dispose of the 
application with reference to it. The moral, the re- 
ligious and the physical welfare and the ties of affection 
as also the opinion of the child if it is capable of forming 
an intelligent opinion are to be taken into consideration. 
The opinion of the child is an important element and 
the degree of the child’s mental development must to 
a certain extent weigh with the Court. The age of the 
infant is also an important factor. There is no inflexible 
rule in England that a boy over 14 and a girl over 16 
will have the final voice and that the wishes of the infant 
have to be given effect to. Even if such a rule exists, it 
is too artificial to be applicable in India, {Ve^tkata- 
sHbba RaOy /.) SaraSWATHI AMMAL v. DANAKOTI 
ammal. 85 I. 0. 840 = 1924 M. W. N. 870= 

20 M. Ii. W. 902 = 48 Mad. 299 = 26 Cr. Ii. J*. 616 = 
A. I. R. 1924 Mad. 873=47 M. L. J. 614. 
^S. 491 — Power to issue. 

For any of the purposes mentioned in what is 

now S. 491 it is not open to an applicant to say that he 
will make his application independently of that section 
altogether for the prerogative writ of habeas corpus on 
the civil side of the High Court, (jRankiny C. J, and 
Majumdary /.)GlRINI)RA NATH V. BIRENDRA NATH. 

64 Cal. 727 = 31 0. W. N. 693 = 102 1. C. 647= 
8 A.X Cr. R.'121=A. 1. R. 1927 Cal. 496. 
Special tribunal exercising powers .under the Act 


OR. P. CODB (1898), S. 491— Warrant under CrOOU' 
das Act. 

creating it — High Court has no jurisdiction to issue writ 
of habeas corpus. 31 Bom. 604, Foil. (Hincaidy J. C. and 
Barlecy A. J. C.) GhaNSHAMBAS KHATUMAL v. 
Manager, Encumbered Estates. 

7 A. L Cr. R. 345 = 28 Cr. L. J. 194 = 99 1. 0. 930 = 
A. I. E. 1927 Sind 123. 

As a result of the amendment introduced by Act 

XII of 1923 the High Court on its Criminal Appellate 
Side is vested with jurisdiction to deal with an applica- 
tion under S. 491 of the Code. (Walmsley and 
Mukerjecy //.) SUBOBH ChANBRA ROY CHAUDHURI 
z/. Emperor. 85. I. C. 913 = 40 C. L. J. 489= 

29 0. W. NT. 98 = 62 Cal. 319 = 26 Or. L. J. 625 = 
A. I. R. 1925 Cal. 278. 

— S. 491— Procedure. 

It is not reasonable, or normal procedure, to make 

applications to the High Court under S.491, or for bail, 
while applications by the same petitioners for bail are 
still pending in the Sessions Court. {^Skempy /.) 
Kashi Ram v. Emperor. 114 1. 0. 444 = 

30 Or. L. J*. 301 = 1929 Or. C. 81 = 
A. I. R. 1929 LaU. 522. 

— S 491— Revision. 

Extradition Act, S. 7 — Order of District or Chief 

Presidency Magistrate executing warrant under S. 7 can 
on proper proceedings being taken High Court can also 
interfere under S. 491 ; 42 Cal. 793. held too widely 
stated ; 7 Bom. L. R. 463; 41 Cal. 400 and A. I. R. 
1922 Pat. 442, Rel, on. i^Mirza a^id Bakery //.) 
Bai AiSHA, In re. 117 1.C. 321 = 31 Bom. L R. 62= 
53 Bom. 149 = 30 Or. L. J. 772 = 
A. I. R. 1929 Bom. 81. 

— It is wrong that the High Court should under S. 

491 re-try for itself a question which has already been 
determined by the same Court in its ordinary origi nal 
criminal jurisdiction, or to pass an order overriding an 
order already made by the same High Court. (Rankiny 
C. J. and C. C. Gkoscy /.) RaMESWAR KHIRGRI 
Walla v. Emperor. 66 Cal. 32= 

32 C. W. N. 889= A. I. R. 1928 Cal. 367 = 
114 I. 0. 132=12 A. 1. Cr, R. 146= 
30 Or. L. J. 264. 

— S, 491— Scope. 

'^Habeas corpus proceedings are proceedings 

calling upon a person to demonstrate his authority to 
hold another in custody — If his authority is legitimate 
Court cannot interfere. (JCennedyy J. C. and Ray- 
mondy A. /. C.) JaMNA v, EMPEROR. 

20 S, L. B. 128 = 27 Cr. Ii. X 37= 
91 I. C. 69 = A. I. R. 1926 Sind 126. 
— S. 491— Several remedies. 

" S ame remedies UTider differettt Acts — Person ag- 

grieved may resort to any remedy he chooses. 

There is no rule of law that where there is a remedy 
provided by law, no other remedy should be resorted 
to because there is another remedy less expensive and 
less threatening. Thus the remedy under S, 491, Cr. P. 
Code is open to the husband who prays for an order 
directing to hand over his minor wife to him though he 
can as well have recourse to the provisions of the Guar- 
dians and Wards Act Bryant v. Bully 10 Ch. D. 155, 
Rel. on. {^BedsUyyC.J. and Anantakrishna Ayyary /.) 
Subbaswami Goundan v. Kamakbhi Ammal. 

63 Mad. 72=1929 Cr. C. 48^=31 Cr. L. J, 187= 
1929 M. W. N. 689 = 30 M.L.W. 686= 
2 M. Cr. 0. 254= 120 I. 0, 892= 
A. X R. 1929 Mad. 834= 67 M. X.JT, 642. 
— S. 491— Warrant under Goondas Act. 

" Goondas Act (1 B.^ C^ of 1923), S* 4-^Warrant 

— Secreftary to Local Goyeijnment issuing warrant is not 
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CE. P. CODE (1898), S. 491r~Warrant under Goon- 
das Act. 

Court subordinate to High Court-High Court can in- 
terfere only if case falls under S. 491. A.I.R. 1924 Cal. 
698 Rel. on. {Rankin and Duval, //.) . BiSSESWAR 
ROY v* Emperor. 53 Cal. 962=30 0. W. N. 791= 
28 Or. Ii. J. 10 = 99 LO. 42= 
A. I. E. 1926 Cal. 961. 

— S. 491 -A-Appeal. t • 

Order of single High Court Judge directing issue 

of writ of habeas corpus is appealable, {Madeod, C . /. 
and Coyaiee, /.) MaHOMEDALLI v, ISMAILJI. 

^ 60 Bom. 616=28 Bojn. L. E. 471= 
27 Or. L. J. 721 = 95 1. 0. 49 = 
A. I. E. 1926 Bom. 332. 

— S. 491 A— Power to issue. 

-Hinh Court is not deprived of its jurisdiction to 

. ° . -I o A(\\ A f r' T 


OE. P. CODE (1898), S. 494— Effect of withdrawal. 

6 L. E. A, Or. 1 = 25 Or. L. J. 970 = 
A. I. E. 1924 AU. 203. 
S. 493— Alteration of charge. 

Petition to change charge need not necessarily be 

made by Public Prosecutor. {Dahp Singh, /.) Da- 
SAUNJDHA Singh v. Lachhman Singh. 

112 I. 0. 480=29 Or. L. J. 1056 = 
A. I. E. 1929 Lah. 127. 

— S. 493— Interpretation. 

•The word “act” in S. 493 does not mean some- 


issue writ of habeas corpus by S. 491- A. {^Macleod, C. /. 
andCoyajee, A) MAHOMEDALLI z/. ISMAILJI. 

^ ^ 60 Bom. 616 = 28 Bom. L. E. 471= 

95 I. O. 49 = 27 Or. Ii. J. 721= 
A. I. B. 1926 Bom. 332 
— S. 492— Duty of Public Prosecutor. 

-public prosecutor should not be too eager to grasp 

at conviction. „ , « 

There should be on the part of Public Prosecutor no 
“unseemly eagerness for or grasping at, conviction”. He 
is not to aggravate the case against the prisoner but has 
“to perform his duties with that calmness and impartial- 
ity w^hich should ever characterise a Public Prosecutor”. 
He has to “aid the Court in discovering the truth” and 
also in the discharge of its duty to do justice as between 
the Crown and the accused. 8 Bom. H.C.R. 126, F.B. 
at 153; 1923 Lah. 264 Appr.) (^Kinkhede, A. J. C.) 
ANANT WASUDEO CHANDEKAR V. KING EMPEROR. 

83 I. 0. 723= 7 N. L. J. 155= 
26 Or. L. J. 163= A. I. E. 1924 Nag. 243 
492— Interpretation. 

In the absence of the Public Prosecutor'' ex- 

^^xS^words “in the absence of the Public Prosecutor” 
are very wide and include temporary abs^ce of Public 
Prosecutor at the place and in the Court where the case 
is nroceeding. (Percival, J. C. and Rupchand, A.J.Cf) 
EOTE^R 1. DIPCHAND. 24 S. L. E. 877= 

124 1 0, 378= 31 Or. L. J: 684=1930 Or. 0; 620 = 
A. I. E. 1930 Sind 166 

— S. 492— Withdrawal of case. 

—Case conducted almost to its finish by one Public 

Prosecutor— Then transfer of case to another place and 
noPubUc Prosecutor being available appointment of 
Sub-Inspector of Police to be Public Prosecutor by Dis- 
trict Magistrate under S. 492— On application by accus- 
ed, District Ma^strate orders the Sub-Inspector to with- 
draw case and the application of the Sub-Inspector to 
vtithdrawcase was' granted— Contention that District 
Magistrate alone had no power to withdraw case with- j 
out consulting Public Prosecutor in charge of case from 
its commencement — Question raised is for executive 
authorities to decide and not legal. {Percival, J.C. 
and Rupchand, A./.C.’) EmPEROR v. DIPCHAND. 

24 S. L. E. 377 = 124 1. 0. 378= 
31 Op. L. j. 684=1930 Or. 0. 620 = 
A.I.E. 1930 Stud 156. 
—When a private complaint is filed and then the 
complainant is given permission to conduct the prosecu- 
tion and be responsible for its conclusion, it is highly 
ItHprope?- that after he has closed his evidence and the 
ch&ge has"t«^ framed the prosecution should suddenly 
drop ’without ' even consulting hiih. iSulaiman, /.) 

Ram Gob^nd Singh v. Lallxj Singh. 

81 1. 0. ei8= 46 All. 88=*2X A. B. S, 865 


thing other than examining or cross examining witnesses 
or addressing the Court. The word is not used in a 
technical sense in distinction from “appear and plead” 
in the opening words of the section. {Reilly, /.) Va2 

Emperor. 1930 M. W. N. 769. 

S. 493— Prosecution under Railways Act. 

Representative of Railway appointed under S. 

145 (2) of Railways Act, cannot insist to lead prosecu- 
tion in presence of Public Prosecutor. 

S. 145 (2) only entitles a person authorised by the 
Agent of a railway to conduct prosecutions on behalf 
of the railway administration without the permission of 
the Magistrate, which would, except for the provision, 
be required under S. 495 Cr. P. Code, prima facie 
neither S. 145 (2) of the Railways Act, nor S. 495, Cr. 
p. Code, affects S. 493 of the latter enactment which 
deals with the right of appearance and precedence of 
the Public Prosecutor before any Court in w'hich any 
case of which he has charge, is under trial- Where the 
Public Prosecutor has charge of the prosecution the 
pleader instructed by a private person, including the 
agent of a railway administration, shall, it is enjoined, 
act under the directions of the Public Prosecutor. {Mac- 
Pherson, A) B.N. RY. CO., LTD. v. SHAIKH MaKBUL. 

92 I. 0. 697 =7 P. L. T. 343 = 27 Or. L. J. 813= 
1926 P. H. 0. 0. 74= A. I. E. 1925 Pat. 766. 
— S. 494— Consent of Court. 

^The failure to obtain Court’s consent would 

amount to a mere irregularity. {Ross and Kulwant 
Sahay, JJ^ ABDUL HAMID z/. KING-KMPEROR. 

6 Pat. 208=97 I. C. 364 = 8 P. L. T. 12= 
27 Cr. L. Z. 1100 = 7 A. I, Cr. E. 164= 
A. I. E. 1927 Pat. IS. 


-S. 494— Discretion. 

^Allowing withdrawal is discretionary. 


The language of S. 494 is very wide and gives a dis- 
cretion to the Magistrate as to whether he would consent 
to the withdrawal of a prosecution by the Public Pro- 
secutor — Such discretion to be exercised not arbitrarily 
but must be based on correct legal principles. {Suhra- 
vaardy and Mitter, //.) G. V. RaMAN v. EMPEROR. 

33 C. W. N. 468 = 66 Cal. 1023 = 
121 LC. 678 = 31 Cr. L. J. 315= 
A. I. E. 1929 Cal. 319. 

S. 494— Effect of withdrawal. 

S, 494 of the Code stands by itself. The effect 

of the section is that as soon as an accused is discharged 
under that section he is taken away from the category of 
an accused person and becomes under the general princi- 
ples of law a competent witness against his co-accused. 
{Suhrawardy and Mitter, JJ^ G. V, RaMAN v. EM- 
peROR. 33 0. W, N. 468= 56 Cal. 1023= 

121 1. C. 678 = 31 Cr, L. J. 316= 
A. I. E. 1929 Cal. 319. 

^An order of discharge passed on withdrawal ' of 

the case by the Public Prosecutor does not amount to 
an acquittal. There is no difference in law in the case 
of a person discharged by a Ma^strate on a considera- 
tion of the evidence tendered against him and of a 
person discharged at the instance of the Public Prose- 
cutor under S. 494. (/af Ltd, /.) Mata v. Empe- 
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•OR. P. CODE (1898), S. 494 — E£t6ct of withdrawaL OB. P, CODE (1898), S. 494 — Reasons for consent. 
ROR. 114 I. 0. 50 = 30 P. Ii. R. 68= Rupchand^ A. J, C?\ EmperOR v , DIPCHAND, 


30 Or. L. J. 233 = 12 A. I. Or. R. 113 = 

A. I. R. 1929 LaE. 315. 

Co-accused discharged under S. 494 {a) instead of 

pardon being tendered under S, 337 is competent witness 
against his co-accused. 

Where in a trial for offence under S. 401 the case 
against an accomplice had been withdrawn on the ground 
that he had aided materially in bringing to light the 
operations of the gang and he was discharged under S. 
494 (1) instead of tendering a pardon under S. 337 and 
then he was examined as a witness against his co- 
accused. 

Held, that there was nothing illegal in the procedure 
adopted and that the accomplice was a competent witness 
in the case. Cr. App. No. 22 of 1913 (Nagpur J. C.’s 
Court) and 25 Bom. 422, Rel. on. {Findlay, O. J.Cf) 
Mahadeo V. Emperor. 95 1. 0, 471= 

27 Or. L. J. 807= A. I. R. 1926 Nag. 426. 
~S. 494— Fresh complaint. 

—Prosecution against an accused under S. 359, 

I. P. Code was withdrawn with the leave of the Court 
and an order unde' S. 494, Cr. P. Code, was passed, the 
accused being discharged. Subsequently a fresh com- 
plaint was made to the Magistrate. 

Held, that the order of discharge could not prevent a 
fresh complaint being entertained and inquired into. 
{Rankin, C. /. and Patterson, /.) LORI CHAND SaHA 
V. Niroda Sundari. 34 0. W. N. 196= 

127 I. 0. 63=1930 Or. 0. 668= 
31 Or. I*. J. 1153 = A. I. R. 1930 Oal. 369. 

Fresh complaint is not debarred by reason of 

discharge of accused person under S. 494 {ct), 28 Cal. 
652 (F.B.); 29 Cal. 726; 2 P. L. J. 34 and 40 Cal, 71, 
Foil. {Kulwant Sahay, /.) RamANAND LaL v. 
Ali HaSSAN. 83 I. O. 689 = 1924 P. H, 0. 0. 226 = 
26 Or. L. J. 129= A, I. R. 1924 Pat. 797. 
— S. 494 — ^Propriety of order. 

Order under — Propriety of — Test is whether 

extraneous circumstances are considered. {Suhrawardy 
and Mitter, //.) G. V. RaMAN v, EmpeROR. 

121 1. 0. 678 = 33 0. W. N. 468 = 56 Oal. 1023= 

31 Or. L. J. 315 = A.I.R. 1929 Oal. 319. 
— S. 494— Reasons for consent. 

If should be stated. 

Per Percival, A. J. C . — It is not “obligatory’* on the 
Court to record reasons for permitting a withdrawal. 
That is to say the mere fact that the Magistrate has not 
recorded reasons for withdrawal of itself is not a 
sufficient ground for setting aside the granting of appli- 
cation for withdrawal and the acquittal of the accused. 

Per Rupchand, A. /. C. — There is nothing in S. 494 
to require the Magistrate to record his reasons at the 
time of allowing the withdrawal of a case. But it is 
desirable that where a case is permitted to be withdrawn 
there should be some materials on the record of the case 
to satisfy the High Court that prima facie there was 
Some good ground for the withdrawal of the case and 
that it was not left to the whim of the Public Prosecutor. 
Where the District Magistrate has been moved by ah 
application from the accused to have the case withdrawn 
either the original application of the accused or an ap- 
plication from the I^blic Prosecutor Stating briefly the 
reasons for withdrawal should bC placed oh the record 
or in any event the Court should in its own order ^ve 
an indication as to the circumstances under which it 
grants its sanction. In the absence of such material on 
the record it is difficult for Government to decide if an 
appeal should be preferred or for the High Court to 
decide if the order sanctioning withdrawal is one which 
should not be interfered with. {Percival, J. C, and 


124 I. C. 378=24 S. L. R. 377 = 31 Or. Ii. J. 684= 
1930 Or. O. 620= A. I. R. 1930 Sind 166. 

— Recording of. 

Mitter, J . — Order under S. 494 is a judicial order 
and the Court should record reasons in order to enable 
the High Court to judge whether the order of the with- 
drawal has been rightly made. A. I. R. 1924 Cal. 382 
and 26 C. L. J. 208, Foil. ; A. I. R. 1924 Pat. 283, Not 
Foil. 

Suhrawardy, J . — It is a matter between the Public 
Prosecutor and the Magistrate and neither of them need 
assign any reason to record. {Suhrawardy and Mitter, 
JJ.) G. V. Raman v. Emperor. 121 1. 0.678= 
33 0. W. N. 468 = 66 Oal. 1023 = 
31 Or. I*. J. 315= A. I. R. 1929 Oal. 319. 

Court must record reasons for supporting that 

discretion was rightly exercised. 

Although a reasoned judgment establishing the pro- 
priety of the order, as required by S. 367, is not neces- 
sary in the case of the order, passed under S. 494, still 
there must be something on record to show why the 
Magistrate consented to the withdrawal. The Court 
should record its reasons in order that the High Court 
may be in a position to say whether the discretion vest- 
ed in the Court has been properly exercised. 22 C.W. 
N. 69 ; A. I. R. 1924 Cal. 382 ; A. I. R. 1921 Cal. 259 ; 
A. I. R. 1923 Nag. 260 ; A.I.R. 1924 Rang, 168, Foil.; 
A. I. R. 1924 Pat. 283 ; A. I. R. 1923 Lah. 163, Expl. 
and Dist. {Mohiuddin, A. J. C.) RUJULA v. Em- 
PEROR. 118 I. 0. 63= 25 N. L. R. 6 = 

30 Or. L. J. 872= A. I. R. 1929 Nag. 138. 
Reasons must he satisfactory. 

Where the only reason given by the Court for allow- 
ing withdrawal from prosecution was that on a previous 
trial in connection with the riot in connection with which 
the present accused were charged six persons had already 
been convicted and punished, being sentenced to various 
terms of punishment. Held, that the imprisonment of 
the first six cannot be regarded as a vicarious atonement 
for the sins, if any, committed by the present accused. 
The order allowing withdrawal was therefore bad. 41 
I, C. 998, Foil. {Teunon and Ghose, Jjf) JAGAT 
Chandra roy v. Kalimuddi Sardar. 

71 1. 0. 693 = 26 0. W. N 880 = 
24 Or. li. J. 229 = A, 1. R. 1924 Oal. 382, 

'Reasons for consenting to withdrawal need not be 

given. 

S. 494 does not expressly require the Court to give 
any reasons for consenting to the withdrawal, nor is 
there any provision which compels a Court to write a 
reasoned judgment establishing the propriety of the order. 
S. 494 gives the trial Court full jurisdiction to give or 
refuse consent and the High Court will only interfere in 
revision if some question of jurisdiction is involved. 
Cr. Rev. No. 31 of 1920 Ref. ; 22 C.W.N. 69, 48 Cal. 
1105, 26 C. W, N. 880, Diss. {MulUck and Macpher- 
son, //.) GULLI BHAGAT v. NaRAIN S'lNGH. 

77 1. 0. 734 = 2 Pat. 708=6 Pat. I.. 404=* 

2$ dr. 1*. J. 446 = 2 Pat. L.B, dr. 166= 

2 Pat, L. R. dr. 187**= A. I. B. 1^24 Pat. 283. 
— — ^Court must record reasons when allowing with 
drawal — Advocate-General alont can Withdraw without 
giving reasons. 

The only prosecutor who may under the Code with- 
draw from a prosecution w^hout the consent of the 
Court and without giving reasons is the Advocate- Gene- 
ral. No other Public Prosecutor it placed in that pri- 
vileged position. When a ’Court acting under S, 494 
jrives its consent to a withdrawal from the prosecution, 
itis acting in a judicial parity afld therefore it Should 
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record its reasons in order that the High Court may be i 
in a position to say whether the discretion vested in the : 
Court has been properly exercised. Where the prosecu- 
tion is so withdrawn and the Court records an order of 
acquittal, the proper course is to appeal through Local 
Government and not by way of revision. {May Oung^ 
/.) ABDUL GaNI V. ABDUL KaDAR. 

811. O.930 = lRang.766=2Bur.L.0'. 287 = 
25 Or. li. J. 1106= A. I. E. 1924 Bang. 168. 

— ' ■ Reasons must be recorded for an order imder 
section. 

In according or withdrawing consent to an application 
by the Public Prosecutor for withdrawal under S. 494 
{a) the Court acts in a judicial capacity and for its 
order, as for every order judicially made, the Court 
must give and record its reasons so that the High Court 
may be in a position to say whether the discretion 
vested in the Court has been properly exercised. A. I. 
R. 1921 Cal. 259 and 22 C. W. N. 69, Foil. Contra; 5 
M. L. T. 215. {Prideaux, A, /. C.) SaGANCHAND z-. 
ChunilaL. 721. C. 361=6 N. L. J. 177= 

24 Or. L. J. 361= A. I. E. 1923 Nag. 260. 
— S. 494 — ^Revision. 

— ^ — ^Sessions Judge refusing permission to withdraw' — 
High Court would be reluctant to interfere. 48 Cal. 
1105, Cons. {Devadoss and Waller^ //.) Kaliappa 
GOUNDAN, In re, 23 M. Ii. W. 101 = 

27 Or. L. J. 334=921. C. 750 = 
A. I, R. 1926 Mad. 296, 

The section controls other sections in the Code — 

Case withdrawn — Sufficient reasons given — Revision 
was refused. {Ghose and Cuming, JJf) BePIN 
Behari Ghose v, Hari Pada Ghose. 

71 1.O. 53= 24 Or. L. J. 5= A. I. B. 1924 C&l 538, 
— Ai? revision lies at the instance of private person. 

An order of acquittal passed under S. 494, Cr. P. 
Code, should not be revised by the High Court at the 
instance of a private party. The private prosecutor has 
no position at all in criminal litigation. The Crown is 
the prosecutor and the custodian of the public peace, 
and if it decides to let an offender go, no other aggriev- 
ed party can be heard to object on the ground that he 
has not taken his full toll of private vengeance. 
{Mullick and Macpherson^ //.) GULLI BHAGaT v. 
Narain Singh. 77 1. 0. 734= 2 Pat. 708= 

5 Pat. Ii. X. 404=25 Or. L. J. 446 = 
2 Pat. L. E. Cr. 165=2 Pat. L. R. Or. 187 = 
A. I. B. 1924 Pat. 283, 
— S. 494— Eight to withdraw. 

Warrant cases. 

If the trying Magistrate considered that although the 
charge was not groundless, there was little likelihood of 
the case being .pursued to a successful issue, he could 
consult the District Magisti;ate who would, if advisable, 
instruct the Public Prosecutor under S. 494 of the 
Cr. P. Code to withdraw the case. The complainant or 
the accused could similarly move the District Miagistrate 
in the matter." {Doyle, /,) MauNG THU Daw v, 
U . Po Nyan. 103 1, C. 105 = 5 Bang. 136 = 

28 Or. L. J, e49=A. I. B. 19^ Bang. 174. 
—S. 494— Time for withdrawal, 

Accused convicted by first Court — Appeal by 

accused — Petition for withdrawal cannot he put in, in 
appellate stage. 

It is only in cases indicated in < S. 494, that is to say 
in cases to be tried by jury, before the return of the 
verdict and, in other cases in the Court of first instance 
before the judgment is pronounced, that the public 
prosecutor may with the consent of the Court withdraw 
from the prosecution of any person. It does not 
contemplate the case of withdrawal by the public pro- 
secutor after the conviction of the accused by the first 


CB. P. CODE (1898), S. 496— Improper complaint. 

Court and in the appellate stage of a case. The Public 
Prosecutor has no right at the appellate stage of the 
case to present any petition for withdrawal under 
S. 494, even though the petition is inspired by the 
District Magistrate; nor is the Sessions Judge entitled to 
allow the Public Prosecutor to put in such an application 
and to proceed to acquit the accused before he even 
attempted to judicially determine the accused’s appeal . 
{C, C, Ghose and Gregory, //.) ANANTA LaL SlNHA 
V, Jahiruddin Biswas. 46 0. L. J. 121= 

104 1. 0. 449 = 28 Or. L. J. 833 = 
A. I. B. 1927 Cal. 816. 

— S. 495— Engaging pleader. 

Prosecutor can choose his own pleader save where 

the Public Prosecutor takes up the case. {Kennedy and 
Paymond, A. J, Cs,) R. GhaDIALLY v, EmPEROR. 

811. 0. 59=18 S. L. B. 30 = 
25 Cr. L. J. 571= A. I. B. 1925 Sind 99. 
— S. 496 — Permission not necessary. 

Counsel engaged by complainant — Right to 
address Court, 

Where ^ the complainant engaged counsel after the 
examination of the witnesses and the Public Prosecutor 
desired him to address the Magistrate for the prosecu- 
tion at the conclusion of the case, 

Held, that the permission of the court under S. 495 
was not necessary for that purpose. {Reilly, J.) VaZ 
V. Emperor. 1930 M. W. N. 769. 

— S. 496— ApplicabUity. 

—The proviso in S. 496 that bail can be granted 

only to a person other than a person accused of a non- 
bailable offence is not applicable to' thfe Court of Session 
acting under S. 498, Cr. P. Code. {Dalai, J.) ACHHAI- 
bar Misir V, Emperor. 117 I. C. 99= 

10 Ii. B. a. Or, 98=1929 A. L. J. 927= 
30 Cr. Ii. X 718=12 A. I. Or. B. 65= 
1929 Cr. 0. 193= A. I. R. 1929 All. 614. 
— S. 496— Bail before investigation. 

- — ^ — Directing bail before the Police investigation — 
Section allows such a power. {Lumsden, J.) WAR YAM 
Singh v. The Crown. 83 1. 0. 727= 

26 Cr. L. J, 167= A. I. B. 1923 Lab. 663. 
— S. 496 — Pacts to be considered. 

T est for granting bail. 

In exercising the discretionary power to admit a 
person to bail Courts have to consider the seriousness 
of the charge, the nature of the evidence, the security 
I of the punishment prescribed for the offence and the 
I character, means and standing of the accused, A. I. R. 

; 1923 Cal. 476, Foil. {Dalip Singh, J,) RAM ChaND 
V, Emperor. 120 1. 0. 10= 30 Cr. L. J. 1129= 
A. I. R. 1929 Lab. 284. 
— ^Tlie question of grant of bail is not only to be 
dealt with from the point of view of there being likeli- 
hood or not of the accused persons absconding. 
{Findlay, 0, J, C,) SHAIKH KaRIMz/. EMPEROR. 

27 Cr. L. X 319 = 92 1. 0. 703= 
A. I. B. 1926 Nag. 279. 
— S. 496— Improper complaint. 

.Grant of hail, 

A complaint was filed under Penal Code, S. 124-A 
but no original or translation of alleged speech was 
attached to it. Sanction of the Local Government 
required under S. 196, Cr. P. Code was attached. 
Although in the sanction order attached to the complaint 
a. short abstract of the words used was given, it was not 
mentioned by the complainant in his statement. On 
application by the accused for granting bail the Magis- 
trate refused bail. 

Held, that there was no proper complaint ^d the 
Ma^strate did not direct his mind to question^ of 
presence or "absence of proper complaint and "tbe order 
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refusing bail was not passed on proper appreciation of 
the facts and non-bailable warrants should not have 
been issued. {Dahp Singh, J.) Ram ChaND z/. 
Emperor. 120 I. C. 10=30 Or. L. J. 1129= 

A. I. E. 1929 Lah. 284. 
— S. 496— Ee- arrest after bail. 

- A person who is re arrested after having been 

discharged on executing a surety bond, is entitled to be 
released under S. 496, if he is not accused of a non- 
bailable offence. 36 Mad. 474, Doubted. O'Fori, /.) 
Nathan Gope v. Emperor. 1929 Or. 0. 382= 
117 I. O. 628 = 30 Or. L. J. 809 = 
10 P. L. T. 801= A. I. E. 1929 Pat. 654. 
— S. 496— Refusal of bail. 

^ — Refusal of bail is contrary to the spirit of the 

provisions of Ch. 8. The object of this Chapter is to 
prevent a suspect from committing offences and to 
allay public apprehensions, and that object is sufficiently 
attained by lequiring him to find sureties. {jRupchatid 
Bilaram, A./.C.) JATOI v. EMPEROR. 

20S.L.R. 122 = 27 0r. L. J. 935= 
96 I. 0. 391 = A. I. E. 1926 Sind 288. 
— S. 496—Serious offence. 

Offence bailable — Mere seriousness of the 

offence is not sufficient to refuse bail. (^Dalal, /.) 
ABDUL Habib Khan v. Emperor. 

26 A.L.J.363=9 A.I. Or. E. 326- 
9 L.E.A. Or. 44 = 108 I. O, 689 = 29 Or. I*. a'.450 = 
A. I. E. 1928 All. 211. 
— S. 496— Severity of punishment. 

-The point of severity of punishment must be 

looked at not from wffiat sentences in particular instances, 
the Courts have awarded but from what is possibly the 
maximum that the Court may award. (Dalip Stngh, 
/.) Ram Chand v. Emperor. 120 I.o. 10= 
30 Or. L. J. 1129 = A. I. E. 1929 Lah. 284. 
— S. 496— Surety bond. 

Form of. 

The terms of a bond or bail bond executed under 
S, 496 should be in accordance with form 42 of sche- 
dule. That form indicates what the contents of a bond 
with sureties should be. In order to be enforceable 
a bail bond must be in accordance with the form. 
Where the bond is not in accordance with the form, the 
person executing the same incurs no legal liability by 
executing it. {Zafar AH, /,) WadhaWa SiNGH v. 
Emperor. 29 Cr. L. J. 491 = 109 I. 0. 219 = 

10 A. I. Or. E. 247 = A. I. E, 1928 Lah. 318. 
— S. 496— Surety’s liability. 

-A police officer acting under S. 496 has the 

power to demand a bail from person arrested or to ac- 
cept his own bond without sureties. But under no pro- 
vision of law the police officer can take a third party’s 
bond for such person’s appearance. There can be no 
surety without a principal. Where therefore no under- 
taking has been given by the person arrested to appear 
when called upon to do so, it is not possible for any 
person to declare himself surety for his appearance. 
iZafar AH, /,) WaDHAWA SiNGH v. EMPEROR, 

29 Or. L. J. 491 = 109 I. 0. 219= 
10 A. I. Or. E. 247 = A. I. E. 1928 Lah. 318. 
— S. 497— Appeal to Privy Oouncil. 

-Petition for spedal leave to appeal to Privy 

Council lodged — High Court can grant bail pending 
petition. 15 P. R. 19f)8, Not. Follj 24 Mad. 163, Foil. 
ISulaiman and Banerji, //,) RaM SXJROOP v, EM- 
PEROR, 49 AU. 247 = 8 L.E.A. Or, 2= 

7 A. L Or. E. 29 = 27 Cr. L. J, 1377=26 A L.J. 97= 
98 L 0. 693= A. I. E. 1927 All, 97, 
— S. 497— Oancellation of hail.. 

** — — Ofifence under S. 124- A, Penal Code— Accused 


CE.P. CODE (1898), S. 497— Pacts to be conside 
red. 

on bail — Charge read — Accused praying for adjourn- 
ment for argument before pleading — If adjournment 
granted, bail need not be cancelled. (^Zafar AH, /.) 
Satya Pal v. Emperor. 121 I.O. 425= 

310r. L. J. 266 = 31 P.L.E. 11 = 1930 Cr. 0. 341= 

A.LK. 1930 Lah. 309. 

— S. 497— Discretion. 

Even under the present section, a magistrate has 

discretion to refuse release on bail in a non-bailable 
offence. {Fincaid, /,€.') JUMO z/. EMPEROR. 

95 I.C. 939 = 20 S.L.E. 136 = 
27 Cr. L. J. 859 = A.I.E. 1926 #ind 257. 
— S. 497— Effect of amendment. 

— ^In view of the amendment of S. 496 of the Cr. 

P. Code, Courts will be less fettered than before. 
{Mookerjee ami Chatterjee, J J.') NAGENDRA NATH 

Chakrabarti V. Emperor. 81 1. 0. 220 = 

25 Cr. L. J. 732=51 Oal. 402=38 0. L. J. 388 = 
A.I.E. 1924 Oal. 476. 

— S. 497— English principles. 

In view of express provisions of Indian Statute, 

principles of granting bail laid down by English autho- 
rities should not be followed. 36 Cal. 166, Foil.; Bar- 
ronet, Jn re, (1852) 1 El. and Bl. 1 and Meg^ v. Saifc, 
(1841) 9 Dowl. 553, Dist. {^De Souza, A,f.C.) GUL v. 
Emperor. 22 S.L.E. 435 = 29 Or. L. J. 470 = 

109 I.C.118 = A.I.E. 1928 Sind 142. 
— S. 497— Facts to be considered. 

Principles guiding Magistrates in granting hail 

indicated. 

The object of the detention of the accused being to 
secure his appearance to abide the sentence of law, the 
principal enquiry is, whether a recognizance would effect 
that end. In seeking an answer to this enquiry, Courts 
have to consider the seriousness of the charge, the 
nature of the evidence, the severity of the punishment 
prescribed for the offence, and in some instances the 
character, means and standing of the accused. The 
intention of the Legislature is that an accused person 
should be brought before a magistrate competent to try 
him with as little delay as possible, and that occasions 
for i*emand to jail custody of undertrial prisoners should 
be as few as possible. (^Kinkhede, A./.C.) TULARAM 
V. King-Emperor. 97 I.O. 39=27 Or.L,J. 1063= 

7 A. I. Or. E. 138=A.I.E. 1927 Nag. 63. 
Magistrates are bound, when weighing the pro- 
bability of the prisoner appearing for trial, to consi- 
der the nature of the offence charged, the character of 
the evidence against the prisoner and the punishment 
which in the event of conviction is likely to be inflicted 
on the prisoner. Again, while mere vague allegations, 
that the prisoner, if released, will tutor witnesses, should 
be taken into account, the ma^strate may well refuse 
to enlarge on bail where the prisoner is of such a char- 
acter that his presence at large will intimidate witnesses' 
or where there are reasonable grounds for believing that 
he will use his liberty to suborn evidence. A.I.R. 1926 
Rang. 5l, Appr. {^Rutledge, C. Mating Ba and 
Doyle, jj.) King-Emperor v. nga San Htwa. 

6 Eang. 276 = 104 I.O. 101 = 28 Or. L. J. 773 = 
A.I.E. 1927 Eang. 206 (F.B,). 

^Where the High Court is concerned with men 

who have been actually convicted, the principle which 
will necessarily guide the High Court in granting bail 
will be whether there are reasonable grounds for be- 
lieving that the convicts committed the offences in 
question. . {/Findlay, Ofg. /.C.) SHAIKH KaRIM v. 
EMPEROJEU - t 27 Or. L.J. 319=92 I.O. 703= 

A.I3. 1926 ISfag. 279.. 
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dered. 

Rules for ^idance of magistrates are laid 

down. 

It must be undeistood that while a wide discretion as 
to the grant of bail in cases other than those involving 
capital punishment has now been placed in the hands of 
magistrates, they are bound when weighing the proba- 
bility of the prisoner appearing for trial, to consider 
the nature of the offence charged, the character of the 
evidence against the prisoner and the punishment which, 
in the event of conviction, is likely to be inflicted on 
the Drisoner. Again, while mere vague allegations that 
the prisoner, if released, will tutor witnesses, should 
not be taken into account, the magistrate may w’ell 
refuse to enlarge on bail where the prisoner is of such 
a character that his presence at large will intimidate 
witnesses, or where there are reasonable grounds for 
believing that he will use his liberty to suborn evidence. 
(Doyle, /.) Mohammed Eysoof z/. Emperor. 

93 1,0. 65 - 3 Rang. 538= 27 Or. L. J. 401- 
A.I.R. 1926 Rang. 51. 

— S. 497~-Grroiinds. 

Considerations for granting release on bail dis- 
cussed. 

Two persons w^ere committed to Sessions on chaiges 
under Ss. 167 and 466, I.P.C. The Sessions Judge re- 
leased one of them on bail but refused to release the 
other. This other person was about 70 years old and a 
Patwari. During the trial in the Magistrate’s Court he 
was released on his personal recognizance of Rs. 50 only, 
and it was found that if he were not released there 
would be nobody to instruct his counsel in going 
through the documentary evidence, and that he would 
not be able to make a proper defence. 

Seld, that there was no reason to refuse his release 
on bail. (Simpson, A.J.C.) ABRaM BaLI v. EM- 
PEROR. 89 I. 0. 150 = 28 O. 0. 220= 

12 O. L. J. 394=26 Or. L. J. 1286= 
A. I. R. 1926 Oudh 489. 
— S. 497— Grounds for hail. 

-Accused convicted of non-bailable offence — 

Court of appeal should not release the accused on b^l 
unless there is an error of law or mistake of fact or for 
any other reason mentioned in S. 497, (1), (De Souza, 

A.j,c.) Gul 2/. Emperor. 22 S, L. R. 436 = 
109 L C. 118 = 29 Or. L.J. 470= 
A. I. R, 1928 Sind 142. 

The^ mere previous respectability of a man is per 

se no sufficient reason for giving bail when he has been 
convicted of a criminal offence. (Findlay, O. J. C.) 
Shaikh v. Emperor. 27 Or.Ii.J. 319=921.0. 703 = 
A. I. R. 1926 Nag. 279. 

““ Murder case, 

A person accused of murder shall not be released on 
bail, either by the Police or the Court before whom he 
if brought, if there appears reasonable grounds for be- 
lieving that he has b6en guilty of the offence of which 
he is accused on the ground that the case against him 
does not go beyond mere suspicion. (Heald, /.) NGA 
San Tin v. Emperor. 99 1, c. 860 = 

6 Bur. Ii.J. 170=28 Or. L. J. 188. 
— S. 497— Grounds for refusal. 

A-t r 1 --When the allegations against a prisoner are of a 
vague and general character and are not better defined 
or ^bstantiated, they are not a sufficient ground for re- 
fusing an application to enlarge a prisoner on bail. A. 
I.R. 1926 Rang. 5l and A.I.R. 1927 Rang. 205 (F.B.), 
Foil. (Mirza and Broomfield, //,) D. R. GURtJ v. 
Emperor. 1930 Or. 0. 1020= 32 Bom. i. R. 1131= 
A. 1. R. 1980 Bdm. 484. 

’ -^Magistfale $h<suki not refuse bail unless likeli- 


CR.P. CODE (1898), S. 497— Powers of Higli 
Court. 

hood of accused absconding or terrorizing prosecution 
witnesses or committing similar or other serious offence. 
(Dalai, J.) ACHHAIBAR MISIR v. EMPEROR. 

117 I. 0. 99 = 10 L. R. A. Or. 98 = 
1929 A. L.J. 927=30 Or. L. J. 718 = 
12 A. I. Or. R. 65 = 1929 Or. 0. 193 = 
A.I.R. 1929 All. 614. 

— S. 497 — Interpretation. 

—Words '‘'If there appear ,,,,or transportatiofi for 

lifd\ 

The words “if there appear reasonable grounds for 
believing that he has been guilty of an offence punish- 
able with death or transportation for life” not only 
cover offences punishable with death or in the alternative 
with transportation for life, such as cases of murder 
and of waging war under Ss. 302 and 121, I. P. C. but 
include offences merely punishable with transportation 
for life. (Fawcett and Mirza, JJf) NaRANJI PREMJI 
V. Emperor. 30 Bom. L. R. 622=29 Or. L. J. 901= 
111 I.O. 661 = 11 A. I. Or. R. 76 = 
A. I. R. 1928 Bom. 244. 

"Death or transportation forhfe'\ 

The phrase “death or transportation for life” in 
S. 497 does not extend to offences punishable with trans- 
portation for life only ; and means only those offences 
for which death and transportation for life are alter- 
native sentences. A.I.R. 1926 Rang. 5l, Foil, (JCin- 
khede, A. /,€,') TULARAM v. KING-EMPEROR. 

•97 1. 0. 39 = 27 Or. L. J. 1063 = 7 A. I. Or. R. 138= 

A. I. R. 1927 Nag. 53. 
Death or transportatiofi'' must be read disjunc- 
tively. 

The phrase “death or transportation for life” must be 
read disjunctively as if it ran “punishable with death or 
punishable with transportation for life”. 3 Rang. 538 = 
A.I.R. 1926 Rang. 51 = 93 X. C. 65, Overruled. 
(Rutledge, C.J. Mating Ba and Doyle, //.) KlNG- 
Emperor V, NGa San Htwa. 5 Rang. 276= 
104 1. 0. 101=28 Or. L. J. 773 = 
A. I. R. 1927 Rang. 206 (F. B.). 

^The phrase “death or transportation for life” in 

S. 497 must not be taken as extending to offences 
punishable with transportation for life only. A. I. R. 
1925 Rang. 129, Diss. from. (Doyle, /.) MOHAMMED 
Eysoof V, EMPEROR. 93 I. O. 65= 3 Rang. 638 = 
27 Or. L. J. 401= A. I. R. 1026 Rang. 51. 
— S. 497— Policy of law. 

Under-trial prisoners. 

The presenr policy of the law is to allow the bail in- 
the case of under-trial prisoners rather than to refuse 
it. That granting bail would be prejudicing the case 
is no reason for refusing bail. (JScott- Smith, J,y 

Emperor v, Gdlam Mohammad. 92 I.C, 590= 
7 L. L. J, 331=26 P, L. R. 440 = 27 Or. Ii. J. 302 = 
A. I. R. 1926 Lah. 510. 
—S. 497 -Powers of High Court. 

^The High Court should not grant bail in cases 

-where a person is charged with offences punishable 
with death or transportation for life except for excep- 
tional and very special reasons. (Doyle, /.) MaUNG 
Ba Maung V, Emperor. ' 1930 Or. 0. 1151= 
A. I. R. I 9 SO Rang. 335* 
The High Court will only interfere with the dis- 
cretion exercised by the Sessions Judge in refusing bail 
if that discretion was manifestly wrong or if, in fact, no 
real discretion has been exercised. Although the High 
Court ‘has unfettered powers to grant bail, yet inexer- 
. cising these powers the High Court ought to have re- 
gard to the limitations impo^ On lower Courts in this 
connexion. 37 Cal. 412, (Findlay, V, J: Cf) 
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497—Power of High 


Shaikh Karim v. Emperor. 27 Or. L. J. 319 = 
92 I. 0. 703 = A. I. R. 1926 Nag. 279. 
Under S. 497 (5) the powers of the High Court 
are confined to cases of persons released by the Trial 
Magistrate and under S. 498 the High Court can only 
release accused on bail and cannot order the arrest and 
commission to custody of persons already released on 
bail by the Sessions Judge. Therefore, there is no 
jurisdiction in the High Court to entertain an applica- 
tion under S. 497 (5) or S. 498 against an order grant" 
ing bail passed by a Sessions Judge in a case pending 
before a Sub- Magistrate. {^Kinkhede, A. J, C) 
LOCAL Govt. v. Gulam Jilani. 

82 I. C. 755 = 25 Or. L. J. 1363 = 
'A. I. R.1925 Nag. 228. 
Though a High Court is not limited within the 
bounds of S. 497 and has absolute discretion in the 
matter, yet, the legislature has placed the initial stage 
of dealing vsith crimes with Magistrates, and having, in 
effect, enacted that persons accused of non-bailable off- 
ences shall be detained in custody, except when there 
are in the opinion of the Magistrate dealing with the 
case, no reasonable grounds for believing that the ac- 
cused has committed the offence charged against him, a 
High Court is bound to follow the general law as a rule 
and not to depart from it, except under very special cir- 
cumstances, especially so in the initial stages of a case. 
(JDuckworth, /.) H. M. BONDVILLE v. EMPEROR. 

85 I. 0. 43=26 Or. L. J. 427=2 Rang. 546= 
A. I. B. 1925 Rang. 129. 

lowers of trial Court and High Court, 

S. 497 deals with the powers of the trial Courts and 
the trial Court has no further power, but the High Court 
as Court of appeal is not so restricted land it can act 
according to its own discretion. This discretion, how- 
ever, is not to be used arbitrarily. It must be based on 
some judicial principles. In this case, on the ground 
that if the accused were kept in custody they would not 
be able to conduct their defence properly, the High 
Court released them on bail. {Wazir Hasan, J, C.) 
Rai Saheb Bisham bar Nath Tanden v. Emperor. 

81 I, C. 956=11 O. L. J. 527 = 
25 Or. L. J. 1132=A. I. R. 1924 Oudh 435. 
— S. 497— ‘Principle. 

-The view of the law that all the persons accused 

of non-bailable offence should be released on bail, un- 
less and until the Court is satisfied and there are good 
grounds for believing them to be guilty, is absolutely 
mistaken. Persons accused of non-bajlable offences 
should not be released on bail as a rule, but they may 
be so released, if there are reasons for believing that 
the case against them is such that it is not likely to suc- 
ceed, or if there are special circumstances justifying bail. 
Where the accused, were released on bail by the commit- 
ting Magistrate but the High Court set aside that order, 
Held thoX this order would not prejudice a subsequent 
application to the Magistrate to admit them to bail if 
sufficient cause under S. 497 be found at any future 
date, {Stuart, J,) KING-EMPERQR v, M. BaSHIRAM 
83 1. 0. 488=26 Or L. J. 4= 
« ^ A. I. B. 1923 AU. 479. 

— S. 497— Re-arrest after bail. 

^ — High Court — Powers of. 

High Court has ample jurisdiction to exercise discre- 
tion and order the re-arrest of any person out on bail 
under its own order if it feels that the circumstances 
warrant or demand such a course. The principles which 
govern the granting of bail, are not really doubtful. The 
Court is not called upon to conduct a preliminary trial 
of ihe case and consider the probability of the accused's 

Cr. D.— 56 


OR. P. CODE (1898), S. 497— Test. 

guilt or innocence. It would be entirely exceeding its 
function, if it did that in any detail, but it may incident- 
ally have to look at the weight of the evidence against 
the accused, as a necessary part of what is its proper 
function, that is, to enquire whether the giving of the bail 
as opposed to the arrest of the accused might lead to a 
real danger of his absconding and not appearing to take 
his trial, or whether there is any real reason to suppose 
that he is likely to tamper with the witnesses, who would 
be called against him. Where two men of importance 
in their own walk of life were charged with a very seri- 
ous offence and where it was more possible that they 
may take advantage of a release than that they may 
take their trial. 

Held, the accused should not be allowed to be on 
bail especially since a very short time was to elapse 
before their trial. {Coutts-Trotter, C. J, and Srinivasa 
Aiyaugar, /.) PUBLIC PROSECUTOR v, SaNYASAYYA 
Naidu. 90 I. 0. 665 = 26 Or. L. J. 1593 = 

22 M. L. W. 156= A. I. R, 1925 Mad. 1224. 
— S. 497— Revision. 

• -Accused persons committed for non-bailable offence 

to the Sessions Court for trial on prtma facie case being 
made out — Trial adjourned sine die, closely connected 
case being tilled by Committing Magistrate— Bail granted 
— No urgency — Orders from Government not obtained 
for remanding accused to jail though there was time to 
do so — High Court would not interfere in revision. 1 S. 
L. R, 40, Rel. on. {Percival, J, C. and Barlee, A.J.C,') 
Emperor v. Walidino. 117 1. 0. 773= 

23 S. L. R. 340 = 30 Cr. L. J. 845 = 1929 Or. C. 337 = 
A. I. R. 1929 Sind 137. 

— S. 497— Scope. 

Under the provisions of S. 497, Cr. P. C., a 

Magisti-ate has no power to grant bail in cases falling 
under S. 409, Penal Code. A. I. R. 1926 Rang. 204, 
Foil, and A.I.R. 1926 Rang. 51, held absolute. {Hoyle, 
J.) Maung Ba Maung V, Emperor. 

1930 Or, 0, 1151= A. I. R. 1930 Rang. 336. 

Both on principle and authority, S. 498 must be 

interpreted as being controlled by the provisions of 
S. 497. 37 Cal. 412 and 42 Cal. 25, Foil. {DeSouza, 
A.J.C.) GuL V, EMPEROR. 109 I. O. 118 = 

22 S. L. R. 436 = 29 Cr. L. J. 470 = 
A. I. R. 1928 Sind 142. 

The amended S. 497 does not limit the powers of 

Magistrates in granting bail in case of non-bailable offen- 
ces except in cases punishable with transportation for life 
or with death. {Rutledge, C, Maung Ba and Doyle, 
//.) King-Emperor V. Nga San Htwa. 

1041. 0. 101=6 Rang. 276 =28 Or- Ii, J. 773 = 
A. I. R 1927 Rang. 205 (F.B.). 

— S. 497— Test. 

There is no difference between the English and 

the Indian practice. Bail is not to be withheld merely 
as a punishment and the requirements as to bail are 
merely to secure the attendance of the accused at the 
trial, ^ The test is to be applied by reference to the 
following considerations amongst others; (1) The nature 
of the accusation. (2) The nature of the evidence in 
support of the accusation. (3) The severity of the punish- 
ment which conviction will entail. (4) The character of 
the sureties, that is to say, whether they are independent 
or indemnified by the accused. (5) The character and 
behaviour of the accused. Any allegation that the accus^ 
ed is tampering, or attempting to tamper, with witness- 
es, and thereby obstructing the course of justice, would 
be a very, cogent ground for refusing bail. In re Robin- 
son (1854) 2 W, R. 424, Dist. {Mullick, Ag. C, J, and 
Wort, /.) Krishna Chandra JAgti v. Emperor. 
1021. 0.909«:8B, L.T. 687= 28 Cr.L. ^,621 = 
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8 A. I. Cr. R. 303-6 Pat. 802= 
A. I. R. 1927 Pat. 302. 

The test to determine whether bail is to be 

granted or not, is applied by reference to the following 
■considerations; the nature of the accusation, the nature 
of the evidence, the severity of the punishment which 
conviction will entail, the character, means and standing 
of accused. The discretionary power of the Court to 
admit to bail is not arbitiary but is judicial. (49 L. J. 
387, 49 L. T. 421, 9 I.L.R. 71, 7 W. C. L. 19, 4 Ca. 
Cr. Cas. 131, Foil.). {Mookerjee and Chatterjee^ JJ^ 
Nagendra Nath Chakrabarthy v. Emperor. 

81 1. 0, 220=51 Cal. 402 = 38 0. L. J. 388 = 
25 0r.L.J.7S2=A. I. R 1924 Oal. 476. 
— S. 498— Exercise of powers, 

-^Discretion jinder, should be used under excef- 

Honed circumstances. 

Though the discretion under S. 498 is absolute, the 
High Court must exercise it judicially and since the 
legislature has chosen to entrust the initial stage of deal- 
ing with questions of bail to Magistrates and while 
giving Magistrates an unfettered discretion of granting 
of bail in all cases except two classes, t.e.^ cases punish- 
able with death and cases punishable with transportation 
for life, the High Court ought not to grant bail in such 
cases except for exceptional and very special reasons. 
A. I. R. 1925 Rang. 129 Expl. {^Rutledge., C. J. Maung 
Ba and Doyle, //.) KING-EmpeROR v. NGA SaN 
Htwa. 104 1. 0. 101= 5 Rang. 276= 

28 Or. L. J. 773= A. I. R. 1927 Rang. 205 (r.B.). 

—S. 498— Grounds for hail. 

Party faction — Release of one party if sufficient 

grounds 

Where members of two parties were being prosecuted, 
and a member of the other party was released on bail 
but the applicant w’as charged under S. 304, 1. P. C. 

Held, that the reasons that the applicant was required 
ot instruct the counsel and that the party being released 
will have better chance of representing there case must 
weigh with a Court, and if there was no danger of the 
apnlicant absconding if released on bail, he should be so 
released and that it was necessary for the Sessions 
Judge to consider ail these points under S. 498. {Dalai, 
J.) Fateh Singh v. Emperor. 51 All. 603= 
116 LC. 748= 1929 A.L.J. 585 = 10 L,R. A. Cr. 82 = 
11 A. I. Or. R. 554 = 30 Cr. L. J. 697 = 
A. I. R. 1929 All. 320. 

Convict showing intention to appeal to Privy 

Council — Bail ca7inot be granted. 

A convict sentenced to rigorous imprisonment by the 
High Court under S. 439 (i) applied for release on bail 
on the ground that he intended to apply to the Privy 
Council for special leave to appeal, 

Held, thsit no bail under S. 498 could be granted, the 
case having been completely and finally disposed of. 
24 Mad. 161, Expl. 15 P. R. 1908, Ref. {^KotwaX, A. 
/. C.) Hanmantrao V. Emperor. I 

21 N. L, R. 161 = 27 Cr. L. J. 185= 
91 1. 0. 1001= A. I. R. 1926 Kag. 228. ! 
— S. 498~-Interpretation. | 

“ In any caseP 

The words “ in any case” in S. 498 are not to be con- 
strued in their widest and unlimited sense but in the 
narrower sense laid down therein. 4 Bom. L. R. 55 
FoU, {Kennedy, J. C and Madgavkar, A. J. Cf) 
PITIMAL V. CROWN. 81 L C. 160 = 

25 Cr. Ii. JT. 672=19 S. L. R. 69= 
A. I. R. 1921 Sind 8. 

— S. 498— JuriS^otioii. 

— pending appeal to Privy Cotmeth 


OR. P. CODE (1898), S. 498— Scope. 

S. 498 does not confer jurisdiction upon Court to 
grant bail to the applicant pending the result of an ap- 
plication to be made to the Privy Council for leave to 
appeal. {Sanderson, C. J. and Richard wn, /.) 
TuLSi Telini V Emperor. 72 1. O. 362= 

50 Cal. 586=24 Cr. L. J. 362 = 
A. I. R. 1924 Cal. 64. 

— S. 498— Object and scope. 

— -Section 117 (3) has apparently been introduced 

for the purpose of preventing a breach of peace or dis- 
turbance of the public tranquillity or the commission of 
any offence or in the interest of public safety pending an 
enquiry under Ss. 108, 109 and 110. It is not therefore 
open to the High Court under provisions of S. 498 to 
reduce the security which the Magistrate orders to be 
furnished. {Tapp, /.) JaGIR SinGH v. EMPEROR. 

125 I. C. 322=31 Or. h. J. 812= 
1930 Cr. C. 677=A. I.R. 1930 Lah. 529. 
— S. 498— Power of High Court. 

Under S. 497 (5) the powers of the High Couit are 
confined to cases of persons released by the Trial Magis- 
trate and under S. 498, the High Court can only release 
accused on bail and cannot order the arrest and com- 
mission to custody of persons already released on bail 
by the Sessions Judge. Therefore, there is no jurisdiction 
in the High Court to entertain an application under 
S. 497 (5) or S. 498 against an order granting bail 
passed by a Sessions Judge in a case pending before a 
Sub-Magistrate. {Kinkhede, A. J. C.) LOCAL 
Government v. Gulam Jilani. 

82 1. C. 755=25 Cr. L. J. 1363 = 
A. I. R. 1925 Nag. 228. 

— S. 498— Scope. 

■ - T he proviso in S. 496 that bail can be granted 

only to a person other than a person accused of a non- 
bailable offence is not applicable to the Court of Session 
acting under S. 498, Cr. P. Code. {Dalai, J.) 
Achhaibar Missir v. Emperor. 117 1. C. 99= 
1929 A. L. J. 927 = 10 L. R. A. Or. 98 = 
SO Cr. L. J. 718 = 12 A. I, Or. R. 65 = 
1929 Cr. O. 193= A. I. R. 1929 All, 614. 

A Sessions Judge has wide powers under S. 498. 

{Dalai, J.) Fateh Singh v. Emperor. 

116 I. 0. 748 = 51 All. 603 = 1929 A. L. J. 585 = 
10 L. R. A. Or. 82 = 11 A. I, Or. R. 654= 
30 Or. D. J. 697= A. I. R. 1929 AU. 320. 

Per Percival, J. C. — Section 337, which is a 

special section dealing wfith approvers controls the 
general S. 498. 

Per Rupchand Bilaram, A. J. C. — Cl. (3) of S. 337 
should be interpreted as obligatory only on the Magis- 
trate granting the pardon requiring him to detain the 
accomplice in custody and as in no way affecting the 
powers of the superior Courts. But the discretionary 
powers of superior Court to grant bail to approvers 
should be sparingly exercised. {Percival, J. C. and 
Rupchand Bilaram, A. J. C.) MAHOMED ABDUL 
Majid v. Emperor. lOi I. 0. 471= 

28 Cr. L. J. 439 = 8 A. I. Cr. R. 43 = 
A. I. R. 1927 Sind 173. 

LThe Code of Criminal Procedure itself does not 

give Chief Courts or Courts of Judicial Commissioners 
in the exercise of their High Court Jurisdiction^ power 
to release on bail a prisoner with whose case it has 
finally dealt, merely because he desires to move the 
Privy Council. 18 P. W. R, 1908 (Cr.) Foil. {Kennedy, 
/. C, and Madgavkar, A. J. C.) PiTUMAL v. CROWN, 
81 1. C, 160=19 S. !». R. 69 = 25 Cr. I.. J. 672= 

, A, I.R 1921 Sind 8, 
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— S. 498— Suspension of sentence. 

Mention in the order that sentence is suspended 

is not illegal. 

When an appellate Court or a Court hearing a 
revision admits the appellant or the applicant to bail or 
^orders that a fine should not be paid till the disposal 
■of the case, he thereby orders the suspension of the 
sentence, and therefore mention in the order that the 
sentence is suspended does not render the order bad. 
^(^Muhher/i, /.) BHAGWAN DaS v. EMPEROR. 

84 1. 0. 719-22 A. L. J. 1103 = 
26 Or. L. J. 367 -A. I.B. 1925 All. 218. 
— S. 499~-Forfeiture of bond. 

Surety bond undertaking to produce accused in 

one Court — Accused asked to be presented in another 
Court and absconding on his way — Failure of surety to 
produce in the stipulated Court — Forfeiture is justified. I 
^{Banerji, J.) PaRBHU DIAL v EMPEROR. ' 

102 1. C. 554-49 All. 825-25 A. L. J. 637- 
SA.I.Or.B. 62-8 L. B. A. Cr. 98- 
28 Or. L. J. 586- AXB. 1927 All. 831. 
— S. 499— Form; of bond. 

— -Time not specified in the bond — Bond to the 

'effect that the accused shall be produced “ whenever 
called upon to do so ” — Form was held to be not illegal. 
'{^Sanderson and Chotzner^ JJ^ MaNMOHAN ChaKRA- 
VARTi V. KING Emperor. A. I. B. 1928 Oal. 261. 
— S. 502— Application for discharge. 

Where a surety applies for discharge, his security 

bond cannot be forfeited without complying with the 
■provisions of S. 502, Cl. (2). {Campbell /.) GUR- 
MUKH Singh v. emperor. 95 1. 0. 768- 

27 Or. L. J. 848. 


CB. P. CODE (1898), S. 503—^1^688 in State. 

{PerciTjal., J» C, aiid Barlee^ A. J. C.) MaHOMED v, 
BaCHO. 120 I. C. 518 - 1930 Or. 0. 94 = 

31 Cr. Ii. J. 115- A. I. B. 1930 Sind 66. 
— S. 503— Expert. 

•Assistant Mint Master is an expert. 

The Asst. Mint Master of the Calcutta Mint is an 
expert witness and there is no illegality in allowing him 
to be examined on commission instead of insisting on 
his personal attendance. (Daniels^ J. C.') Mt. GiLLI 
Emperor. 88 1. 0. 848-12 O. L. J. 497— 

2 O. W. N. ^77-26 Cr. L. J. 1232- 
A. I. B.. 1926 Oudh 616 

— S. 603— Power to issue. 

S. 10 of thefl Malabar (Restoration of Order) 

Ordinance I of 1922 read with S. 503 of the Cr. P. Code 
does not authorise a special Judge acting under the Ordi- 
nance to issue a commission for the examination of wit- 
ne.sses. {Ayhng and Odgers, yy.) AYARVaLI POKKER, 
In re. 74 I. C. 952 = 18 M. L. W. 899- 

1923 M. W. N. 758-24 Cr.L.J. 840- 
A. I. B. 1924 Mad. 243-45 M. Ii. J. 305. 
— S. 503 — Bemand for evidence on commission. 

Case remanded for taking evidence on commis 

sion — Examination of witnesses by Magistrate himself is 
competent or at least is covered by S. 537. {Jai Lai J.) 
Sikandar V. Emperor. 118 I. C. 643- 

30 Or. L. J. 948 = 11 L. L. J. 370- 
A. I. B. 1929 Lah. 104 

— S. 503— Saving of expenses. 

Issue of commission to save great expense is per- 
missible. {Martineazi^ J.) PARMA NaNDZ'. EmPEROR. 
81 1. C. 140-4 Lah. L. J.5SS-26 Or. L. J. 652- 
A. I. B. 1923 Lah. 73. 


— S. 602— Limits of liahiUty. 

Magistrate has no power after the appearance of 

the accused to attach bail money deposited by the surety 
to realise the fine imposed by the conviction. {Neceve., A. 
J. c.) Raghu Nandan V. Emperor. 83 1. 0. 673- 
11 0, L. J. 296=26 Or. L. 0*. 113 = 
A. I. B. 1924 Oudh 396. 

^ — “(Oh. 40), Ss. 603 to 608 — Discretion 

• p rovisions of 0* 26, C. P. C. should ordinarily 

^guide criminal Courts, 

The issue of a commission to examine a witness is not 
a very satisfactory mode of proceeding either in civil 
-or criminal cases. On the one hand the Court has no 
•opportunity of noting the demeanour of the witness and 
•on the other of controlling irrelevant and unnecessary or 
harassing cross-examination of the witness. Chapter 40 
•of the Cr. P. Code no doubt confers a wide discretion 
■on the Court to issue commissions, but such discretion 
should be sparingly exercised and only in case of real 
hardship and inconvenience having due regard to the 
prejudice which is likely to be thereby ^ caused to the | 
•opponent. In ordinary cases, the provisions of O. 26, 
R. I, C. P. Code, may be accepted as a safe guide by a 
-criminal Court. {Kennedy^ J, C, and Rupchand Bila* 
^ram, A. J, C.) ViSHNOO NaINARAM v. DIPCHAND 
Sitald AS. 20 S. L. B. 28 - 27 Or. L. J. 89 - 

91 1.O. 393- A. I. B. 1926 Sind 124. 
— S. 603— Examination in chambers. 

- — — ’-•Woman should he examined in chambers and not 
on commission. 

In a prosecution under S. 498, Penal Code, where the 
Identity of the woman, alleged to have been enticed, is 
in question and the accused insists on issuing a commis^ 
sion for her examination on ' the ground that she is 
married to a 2 amindar who observes^ pardah, the better 
"Course is, instead of issuing commission, the woman 
•should be examined by the Ma^strate in chambers j 4 
:S; L, Rl'257 Bel. on ; A. I. R. 1926 Sind .124, Ref. 


— S. 503— Scope. 

An application for commission being issued to 

Africa is clearly outside the authority of the S. 503. 
(Fawcett and Madgavkar, EMPEROR v. ABDUL. 

91 1. 0. 690-49 Bom. 878-27 Bom. L. B. 1373- 
27 Cr. L. J. 114- A. I, B. 1926 Bom. 71. 


~S. 603 — Witness in state. 

—/ f agent to the Punjab States cannot compel 

ittendance of witnesses from Indian States., amendment 
s suggested. 

If the view that the agent to the Governor- 
general, Punjab States, has no power to compel 
ittendance of witnesses who are residents of an Indian 
State, is correct, then the statutory provisions contained 
n S. 503 (2) are futile and the Government should con- 
sider the question of either securing such power or of 
repealing the law which authorizes criininal Coum to 
issue commissions to such ofiicer. (Jai Lai., J,) Si- 
ECANDAR z/. Emperor. 118 I. 0.643— 

. 11 L. L. J. 370-30 Or. L. L 948- 

A TT .r* T ..l. *1 A/I 


Summons for examination of witness in a Native 

State — Political Ofjfcer cannot return it unserved on dke 
ground of want of convenience, 

A Magistrate issued a commission for examination of 
witnesses living in a Native State under S* 503 to the 
Agent to the Governor-General. He returned the com- 
mission utiServed, regretting his inability to comply with 
the request on the ground that there was no Resident 
Political Ofiicer in State, who could execute the commis- 
sion, ■ , - 

Held, that the Cr. P. Code nowhere speaks of a 
Resident Political Ofiicer in the territories of any Prince 
or Chief ;n India, but of a PoUUcal Oflficer representing 
the British Indian Government in such territories irres- 
pective of the actual place of residence of the officer 
concerned and it is the duty of the latter either to pro- 
ceed where the witness is or to summon such ,witn^ 
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before him and to take down his evidence, or to delegate 
his functions to any officer subordinate to him. But 
neither the Cr. P. Code nor any other law leaves it to 
the option of such officer to decline to execute the 
commission on the ground of inconvenience or some other 
similar reason. The provisions of sub-S. (3), S. 503, 
Cr. P. C. are mandatory in this respect {^Jai Lal^ /.) 
SiKANDARz/. Emperor. 106 1.0. 794 = 9 Lab. 347= 
29 Or. L. J. 202=80 P. L. E. 188 = 
A. I. E. 1928 Lab. 76. 

— S. 505 —Absence of parties. 

Examination on commission in absence of parties 

is most unsatisfactory. (JBroadway^ J.) SaRDUL SiNGH 
Emperor. 96 1. 0. 760=27 Or. L. J. 840= 
A. I. E. 1926 Lab. 567. 
— S. 506 — Evidence not necessary. 

Court refusing to take action under — Pro- 
priety, 

Before it becomes incumbent on a Magistrate to take 
action under S. 506, Cr. P. Code, it must appear that 
the evidence of the witness is necessary for the ends of 
Justice. Where in a proceeding under S. 145, Cr. P. 
Code, a certain person was cited as witness by one of 
the parties and although processes were issued against 
him on three occasions he did not attend Court on 
account of illness and thereupon the party who sum- 
moned him applied to the Magistrate for the issue of a 
commission for his examination, held^ that the Magistrate 
was entitled to dismiss the application on the ground 
that the evidence of the particular witness was not quite 
necessary. (Pearson and Mal/ik, //,) DiNABANDHU 
Banikya z/. Hasan ali, 124 1. 0. 326= 

31 Or. L. J. 646 =33 0. W. N. 1088 
— S. 510— Admissibility in appeal. 

Must be tendered as evide^tce. 

Under S. 5l0 any document purporting to be a report 
under the hand of a chemical examiner upon any mat- 
ter duly submitted to him for examination and report 
may be used as evidence in any enquiry, trial or other 
proceeding. This however does not imply that without 
tendering it in evidence it can be made use of for the 
first time in appeal. It is a piece of evidence that does 
not require any formal proof but at the same time it 
must be tendered as evidence and used as such so that 
the accused may have a chance of questioning it. (Su- 
Imman, /.) WaLI MUHAMMAD v. KING-EMPEROR. 
83 I. 0. 904 = 21 A. L. J. 869=6 L. E. A. Or. 9 = 
26 Or. L. J. 200 = A. I. E. 1924 All. 193. 
— S. 510— Admissibility of certificate. 

'The certificate of the Professor of Anatomy is 

not per se admissible in evidence apart from special 
authority like S. 510 of the Code of Cr. P. (Marten 
and Crump, //.) AHTLA MANAJI v. EMPEROR. 

84 I. 0. 643=24 Bom. L. E. 803=47 Bom. 74= 
26 0r.L.J. 3S9=A.I. E. 1923 Bom. 183. 
— S. 510— Bturden of proof. 

^Failure by prosecution to adduce evidence con- 
necting the parcels containing the blood-stained clothes 
which reached the Chemical Examiner, with those that 
were alleged to be despatched and referred to at the 
trial or rather to show that they were despatched is not 
a mere technical defect. (Shadi Lady C, /. and Harris 
sm, /.) Md Din v. Emperor. 

26 F. L. E. 748=26 Or. L. J. 1420= 
89 I, 0. 844=? A. L E. 1926 Lab. 79. 
— S. 510— Obemical Examiner’s report. 

^ C anmction based on — Not examined — Validity, 

Where the appellate Court admitted in evidence the 
report of the Chemical Examiner without examining 
him, bust theevideuce to support convictioB lyas other- 
.wise.aaffiBent, i. 


CE.P. CODE (1898), S. 512—Evidence in other 
case. 

Held, that the dismissal of appeal against convic- 
tion was not improper, (Carry J.) TaN Kyilin v. 
Emperor. 6 Bur. L. J. 100= 

27 Or. L. J. 1281=98 I. C. 177= 
A.I.E. 1926 Bang. 193. 
— S. 512— Conviction in absence. 

Convicting and sentencing an accused^ in his ab- 
sence is wholly illegal and the conviction is liable to be 
set aside. (Skadi Lai, C,J,) ABDULLAH v, EMPEROR. 
26 P. L. E. 239 = 105 I. 0. 683=28 Or. L. J, 971= 
A. I. E. 1927 Lab. 870. 

— S. 612— Essentials. 

^As a general rule it is better that the finding 

that the accused has absconded should be recoided as a 
condition precedent by the Magistrate who takes the 
evidence under S. 512. (Walsh and Dalai, JJ,'} 
Sheoraj Singh v. Emperor. 48 All. 376 = 

24 A. L. J. 394=7 L. E. A. Cr. 85 = 
27 Cr. L. 0*. 874 = 96 I. 0. 122 = 
A. I. E. 1926 All. 340. 
Finding that acctesed has absconded is not neces- 
sary 

b. 512 requires only that before the Court records the 
depositions of the witnesses for the prosecution under 
j this section, it should be proved that the accused per- 
son has absconded and that there is no immediate pros- 
pect of arresting him, but it does not require that a 
finding should be given to that effect. 41 All. 60, Foil. 
(Martineau and Jai Laly JJ.) DAYA RAM v, EMPEROR. 

6 Lab. 489 = 27 Cr. L. J. 247 = 26 P. L. E. 846 = 
92 I. C. 423=A.I.E. 1926 Lab. 83. 

■■ — • D epositions when can be used — Witness tmable to 

remember details of occurrence can refresh memory, 

A deposition recorded under S. 512 can only be given 
in evidence if the deponent is dead or is incapable of 
giving evidence or his attendance cannot be procured 
without an unreasonable amount of delay, expense or 
inconvenience. The mere fact that he is unable to re- 
member the details of the occurrence does not render 
him incapable of giving evidence within the meaning of 
the section and his obvious deposition cannot be put 
in evidence against the accused person. The proper 
procedure in such a case is to read out his previous 
deposition of the witness under the provisions of S.159 
of the Evidence Act to refresh his ihemory and then to 
ask him whether he remembers the details of the occur- 
rence. (Scott-Smithy /.) BHIKA V, EMPEROR. 

76 I. 0.31=25 Or. L. J.95 = 
A.I.E. 1924 Lab. 606. 

— S. 512 — Evidence in other case. 

——Evidence referring to abscoTtding person given 
at a previous trial of different accused, cannot be used 
subsequently at the trial of the absconding accused. 
When witnesses, who have given evidence at a pre- 
vious trial against persons then on their trial, happen to 
have referred in the course of their evidence at flie trial 
to a person who is absconding and is subsequently tri^> 
their statements cannot be read at the sulieequent trial 
of the accused who was then absconding, merely be- 
cause they happen to be absent and cannot give evi- 
dence. The objection to the evidence is the fundamen- 
tal objection thafstatements made against a person in 
his absence cannot be used as evidence against him in a 
criminal trial. Exceptions to that fundamenal rule can 
only be created by statute and when a statute permit 
something to be done which a fundamental rule prohi- 
bits, that thing can only be done by strict compliance 
of the statute which creates the exception. (Wal^h and 
Daialy //.) Sheoraj Singh v, emperor. 

48 AU. 375=24 A. L- J. 394=7 L* E. A. Ojr. 86=^ 
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27 Or. It. J. 874=96 I. 0. 122= 

A. I. B. 1926 AU. 340. 

— S. 612— Inability to attend. 

— -A qualified doctor’s medical certificate indicating 

accused’s inability to attend the Court should be accept- 
ed unless there is reason to believe it to be forged or 
not genuine. {Motz Sagar, /.) AHMAD DiN v. 
EMPEROR. 26 Or. L. J. 638 = 81 1. 0. 126 = 

A. I. E. 1925 Lab. 101. 
— S. 512 — 110^06 to surety. 

Notice to surety is necessary before enquiry. 

{Rankin and Milker JJ.) MOSLEM MaNDAL v. 
EMPEROR. 54 Oal. 134 = 

44 0. L. J. 170 = 27 Or. L. J. 1293 = 
98 I. O. 189= A. I. R. 1926 Cal. 1224. 
— S. 514— Arrest. 

Procedure explained. 

When the penalty of the bond is not paid, the first 
step which the Court would take is to recover the sum 
by issuing a warrant for attachment and sale of move- 
able property belonging to a person liable under the 
bond or his estate if he be dead. It is only when a 
penalty is not paid and cannot be recovered by attach- 
ment and sale that the person bound is liable to impri- 
sonment under S. 5l4 (4). {Bagiiley, /.) MaunG PO 
CHO V. Maung Shwe KllSi. 

114 1. C. 682=30 Or. L. J. 346 = 
A. I. R. 1928 Rang. 310. 
— S. 614— Bond by supurdar. 

To produce certain goods on dema^id — Failure — 

Subsequent bond — Nature of. 

When the police having seized certain goods hand it 
over to a Supurdar, on the latter executing a bond to 
produce them on demand befoie the Court, but on be- 
ing called upon to produce them fails to do so, and be- 
ing directed by the Court, executes another bond under- 
taking to produce them on demand, the latter bond is 
covered by the provisions of S. 5 16- A and it is not 
open to the petitioner 'to raise the objection that the 
bond was not executed under the section merely because 
the goods were not actually produced in Court. Hence 
the bond is one taken under the Cr. P, Code, and as 
such S. 514 applies to it. (ZafarAli and Jai tal, /J.) 
Shangara Singh v . Emperor. 

116 I, O. 766 = 30 Cr. L. J. 627 = 
1929 Or. O. 216 = 12 A. I.,Cr. R. 347 = 
A. I. R. 1929 Lab. 668. 
— S. 614— Bond witbont jurisdiction. 

-"A nullity. 

Where a Magistrate without jurisdiction obtains a 
bail bond from an accused person for bis appearance 
before another Court outside his jurisdiction and it 
transpires that the Ma^strate was not competent either 
to admit the accused to bail or to secure a bail bond 
from him, the bail bond or personal recognizance of 
the accused is a nullity. No proceedings against the 
accused under S. 5l4 can therefore be taken in respect 
of such bond. {Mears^ C. J. afid Sen, J.) Lal 
Bahadur v. Emperor. 

120 I.0. 194 = 10 Ii. R. A. Cr. 149= 
31 Cr. I., J. 2=1930 A. L. J. 199 = 
13 A. I. Or. R. 2= 1929 Cr, C. 642= 
A. I. R. 1929 All. 914. 

— S. 614— Breach, wbatls. 

^—Forfeiture of surety bond — Person hound need 
not be actually convicted. 

The contention that the provisions of S. 121 are not 
exhaustive cannot be supported. When the law defi- 
nitely lays down what would constitute a breach of the 
bcmd given under an order passed under S. 118, the 
breach must be confined to those acts and cannot be 


EST, 1924—1930, 

OR. P. CODE (1898), S. 614— Eorfeiture of security 
for behaviour. 

extended to the commission of any other acts, but at the 
same time it is nowhere laid down in the Code that the 
persons giving the bond should actually be convicted 
before proceedings are taken against his surety. {Dalai, 
/.) Sheo Jangal Prasad v . Emperor. 

50 All. 666 = 9 A. I. Or. R. 443=26 A. L. J. 443 = 

30 Or. L. J. 203 = 113 I. 0. 740 = 9 L. R. A. Cr. 68= 

A. I. R. 1928 All. 232. 

Bond to appear before a specified Court does not 

cover failure to attend Court to which the case is trans 
ferred, unless specially provided therein. 30 C. 107, Foil. 
{Lentaigfie, J.) MauNG NGE v. EMPEROR. 

84 I. 0. 933 = 26 Or. L. J. 389 = 2 Rang. 581 = 

A. I. R. 1926 Rang. 153. 

— S. 514 — Court not held. 

Order forfeiting amount of security is illegal . 

When the Magistrate himself does not hold his Court 
on the date fixed for producing the accused, the accused 
are under no obligation to appear, nor are the sureties 
under any obligation to produce them, and therefore the 
amount of security cannot be forfeited for their non- 
production. {Tek Chand, /.) SaMMaN SinGH v. 
Emperor. 9 L. L. J. 411=28 Or. L. J. 1020 = 
106 I. 0. 108 = 9 A. I. Or. R. 213 = 29 P. L. R. 231 = 

A. I. R. 1928 Lab. 20. 
— S. 514 — Discharge of accused. 

No action shall be taken under S. 514 when the 

Court itself, by discharging the accused persons held 
that their piesence on the date of hearing was unneces- 
sary. {Dalai, J. C, and Neave, A. J. (7.) EMPEROR 
V. GodhAN. 84 1. 0. 944 = 26 Or L. J. 400 = 

A. I. R. 1926 Oudh S14. 
— S. 514— Duration of liability. 

Liability continues till the final order. 

Where a bond is executed in trial Court for compli- 
ance with its order, liability of a person liable under, 
the bond is not discharged though the trial Court’s 
order was in Jtiis favour if the same is reversed in appeal. 

5 Rang. 492, Dist.; 5 Rang. 496, Foil. {Bagulev, /.) 
Maung Po Cho (a) Kalinga Meera v . Maung 
Shwe Kin. 114 1. 0. 682 = 30 Or. L. J. 346 = 

A. I. R. 1928 Rang. 310. 

Bond by sureties can be forfeited even after ike 

period of bond. 

When the Magistrate deciding a case of an offence 
attended -with violence is cognizant of the fact that the 
person convicted is under a recognizance to keep the 
peace, and does not proceed at once to take steps to 
forfeit the recognizance, he is not precluded from doing 
so subsequently. There is nothing in the language which 
lays down any such limitation. The wording of S. Sl4 
is indeed of the widest character. 26 All. 202, Foil.? 13 
P.R. 1913 Cr., Dist. {Kincaid, j. C. and Kennedy, A.' 
J. C.) JEOMAL V. Emperor. 20 S. L. R. 95 =* 
27 Or. L. J. 326 = 92 1. 0. 742= 
A. I, R. 1926 Sind 180. 
— S. 514— Evidence and finding. 

The Magistrate is not bound before calling upon 

the petitioner to show cause why the penalty of his bond 
should not be paid to record evidence and a finding 
thereon that it 'was proved to his satisfaction that the 
bond has been forfeited. 11 P. L. T. 575, Relied on. 
{Macpherson, /.) BlSHAMBAR MAHTON v, EmPEROR. 

128 1. 0. 348= 11 P. L. T. 678. 
— S 514— Porfeiture of security for behaviour. 
— -^If a Criminal Court knowing that the person 
charged before it is under security to be of good behavi- 
our makes no reference to any confiscation of that secur- 
ity in sentencing that person in the case before it, and 
takes no steps towards its confiscation, it is not compe- 
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OB. P. CODE (1898), S. 514~Porfeiture of security 
for behaviour. 

tent for that court or any other court in a subsequent and 
separate proceedings to take such steps. (Matz Sagar, 
j.) MUNSHi V. The Crown. 75 1. 0. 692= 

’ 25 Or. L. J. 4= A. I. R. 1924 Lah. 680. 

— S. 514— Grrounds for forfeiture. 

Act of law. 

Bail bond should not be forfeited for failure of the 
surety to produce the accused person, where the failure 
to produce is due to an act of law, e.g. his being arrest- 
ed. 16 C. W. N. 550 ; 37 Mad. 156, Ref. {Buckmll 
and Ross, //.) ALAUDOIN v. EmPEROR. 

86 I. 0. 657 = 4 Pat. 269 = 6 P. L. T. 397= 

3 Pat. L. B. Or. 123=26 Or. L. J. 833 = 
1925 P. H. 0. C. 46 = A I. B. 1925 Pat. 389. 

^ Conviction for hurt — Only one bond can be for- 

feited. 

A bond to be of good behaviour can be forfeited on a 
conviction, of the person bound down, under S. 323 or 
325. Penal Code. (6 P. R. I9l5 (Cr.) and 10 P. R. (Cr.) 
I9l5, Foil.) But where two bonds have been executed 
one by the accused and the other by his surety, only one 
of the two can be forfeited ana not both. (26 P. R. 
(Cr.) 1894, Foil.) {^Moti Sugar,/.) THE CROWN e*. 
Abdul Aziz. 81 1. 0. 955=4 Lah. 462= 

25 Or. L. J. 1131= A. I. R. 1924 Lah. 262. 
— S. 514— Misunderstanding of surety. 

„ Bail-bonds cannot be forfeited. 

Where in a proceeding started under S. 514, it appears 
that the accused and the sureties understood that the 
date which should be fixed for trial would be intimated 
to them that the failure to intimate the date to the 
sureties was due to some error on the part of some sub- 
oidinate of the District Magistrate, that in any case 
there was abundant room for a misunderstanding and 
that the failure of the sureties to produce the accused 
was due to such misunderstanding and was not inten- 
tional or even due to negligence, the order forfeiting the 
amount of the bail-bond cannot be sustained. {Mac- 
pkerson, J.) RaJBANSI BHAGAT v. EMPEROR. 

11 Pat. L. T. 575 = 124 1. 0. 85= 31 Cr. L. J. 605= 
1929 Or. 0. 444= A. I. R. 1929 Pat 658. 
^Where in a S. 107 case the accused and complain- 
ant agreed that they would not appear in Court the next 
hearing day and the accused accordingly absented and 
the surety knowing this concluded that the case would 
not proceed and took no steps to cause accused’s presence 
in Court. 

Held, that penalty should not be exacted from him. 
{Campbell, J.) ALI MUHAMMAD v. EMPEROR. 

8 L. L. 0**402=27 Or. Ii. J. 1152 = 27 P. L. E. 646= 
97 1. 0. 672= A. I. R. 1926 Lab. 636. 
— S. 614— Notice to surety. 

Necessity for the finding as to forfeiture. 

The proper course for a Magistrate proceeding to- pass 
order under S. 514 (1) is to come to a finding based on 
some evidence that the bail bond executed by the surety 
has been duly forfeited and then only to issue a notice 
to show cause why the penalty should not be realized 
from him. 11 B. H. C. 170 and 10 C. L. R. 571, Foil. 
{Fazi AH, J.) ZuLMi Kahn v. Emperor. 

11 Pat. L. T. 672= 122 1. 0. 632= 31 Cr. L. J. 420= 

1929 Or.O, 371= A. I. R. 1929 Pat. 643. 
614r— Opportunity to sureties. 

^ Bail bond for appearance of accused person for- 

feited— Sureties alleging that they were not allowed to 
control movement of accused person should be given 
opportunity of proving their allegation, it being mitigat- 
ing circumstance. {Bhide, /.) MaUJ ALT v, EMPEROR. 

125 I. 0. 376= 31 Cl?, L. J. 869= 

1930 Cr. a 708= A. I. R. 1930 Lab, 591. 


CR. P. CODE (1898), S. 514— Revision. 

— S. 514— Order of forfeiture. 

An order passed against a security for production 

of accused released on bail, forfeiting his security can- 
not be sustained if it is not in terms of the bond. 
{Ross, /.) Bhuneshwar Misra V. Emperor. 

1930 Cr. C. 1015= A. I. R. 1930 Pat. 519. 

— S. 514 — ^Penal condition. 

Penal provision in a bond should not be enforced, 

especially when the penal provision is inserted not in 
pursuance of the Magistrate’s order. {Baguley, J.) 
Maung po Cho V. Maung Shwe Kin. 

30 Cr. L, J. 346 = 114 1. 0. 682= 

A. I. R. 1928 Bang. 310. 

— S. 514— Proof. 

Bonds for appearance before Court — Principle 

explained. 

There is a palpable distinction between bonds which 
are not and those which are for appearance before a 
Court. Proof other than is directly before the Court in 
its own record is lequired in the former and not in the 
latter. Where the Court had before it the order for 
bail, the bail-bond and the fact that the petitioners did 
not produce the accused, the provisions of S. 514 (1) 
were substantially complied with and the High Court 
would not be justified in interfering in revision where 
there was no possible prejudice on the ground that the 
proceedings of the Sessions Judge under S. 514 were 
without jurisdiction as he had before him neither any 
proof that the bail-bond had been forfeited nor did he 
record the grounds of such proof before he called upon 
the petitioners to show cause why the penalty of the 
bond should not be paid. A. I. R. 1922 Pat. 242 ; 11 
Bom. H. C. 170 and 10 C.L.R. 571, Ref. ; A.I.R. 1929 
Pat. 643, Dist. {Macpherson, J.) RaJBANSI BhaGAT 
V. Emperor. 11 Pat. L. T. 675=124 1. C. 85= 
31 Or. L. J. 605 = 1929 Or. C. 444 = 
A. I. R. 1929 Pat. 668. 

The provisions of S, 514 indicate that two steps 

are to be taken : first, it must be proved to the satisfac- 
tion of the Court that the bond has been forfeited, 
whereupon the Court is to record the grounds of such 
proof ; secondly, the Court, on being satisfied as afore- 
said, may call upon the person bound by such bond to 
pay the penalty thei*eof, or to show cause why it should 
not be paid. {Sanderson and Chotzner, JJ.) MaN- 
mohan Chakravarti V. King-Emperor. 

A. I. B. 1928 Cal. 261. 

- P roof of forfeiture is necessary and Court should 

record reasons — Effect of no?i-compliance, 

S, 514 lays down that it must be proved to the satis- 
faction of the Court that the bond has been forfeited 
and that the Court shall record the grounds of such 
proof, and it is after such grounds have been recorded 
that the person bound by the bond may be called on to 
show cause why the amount should not be paid. Where 
there has been a failure to carry out the express 
provisions of the law and the Deputy Magistrate acted 
without jurisdiction in failing to record proof before he 
issued notice to show cause, the petitioners are entitled 
to have proceedings set aside. {Adami, J.) THAKUR 
Kisan narayan Singh v. Emperor. 

67 I. O. 830 = 3 Pat. L. T. 381 =23 Cr. L. J. 478 = 
A. L B. 1922 Pat. 242. 

— -S. 614— Revision. 

Court in revision should not interfere with the 

Magistrate’s discretion in the matter of forfeiting a 
surety bond under Ss. 109 and 110, Cr. P. Code. 
{Kincaid, J. C. and Kennedy, A. J- C.) JEOMAL v. 
Emperor. 20 S. L. B, 96 = 27 Or. L. J, 326= 

92 L O. 742= A. L B. 1926 Sind 180. 
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— S. 51i— Validity of forfeiture. 

There can be no forfeiture of a bail bond except 

on its own terms. Where the bond provided that the 
accused “should be surrendered to the District Magis- 
trate on the day uf decision of the appeal or wdthin 
three days thereafter or such other date as the District 
Magistrate might direct” and the forfeiture was ordered 
without the Magistrate having fixed a date. 

Held^ that the forf eituj e was not valid. {Macp/ierson, 

/.) Bishambar Mahton V. Emperor. 

128 I. C. 348 = 11 P. li. T. 578. 

— S. 514-B— Minors. 

Section 514-B specifically provides that when the 

oerson requited to execute a bond is a minor, the Court 
or police officer may accept in lieu thereof a bond 
executed by a surety or sureties only. There is no such 
provision for a major. {^Zafar Ah, /.) WaDHAWA 
Singh v. Emperor. 29 Or. L. J. 491= 

109 I. 0. 219--10 A. I. Or. E. 247= 
A. I. R. 1928 Lah. 318. 

—S. 515— Scope. 

AH orders under S, 5l4 are covered by S. 5l5. 

The language of S. 5l5 is wide enough to cover an 
order refusing to forfeit a bond as well as an order 
forfeiting it. {Daniels, A. J. C.) SaRJU v. ThaKU- 
RAIN JAI RAJ KUMAR. 77 I. 0. 733= 

25 Or. L. J. 445= A. I. R. 1925 Oudh 51. 
— S. 516 -A— ISfature of proceedings. 

Restitution pioceedings are proceedings of a 

guasi civil nature. A non-applicant is not an accused 
and when he fails to attend, there is no reason why the 
case should not go on in his absence though he is un- 
represented by an advocate, {Baguley, /.) Maung 
po Cho {a) Kalinga Meera V, Maung Shwe 
KIN. 114 I. 0. 682= 30 Or. L. J. 346 = 

A. I. R, 1928 Rang. 810. 

— S. 516-A— -Supurdar 

Bond to produce goods on demand — Failw'e — 

Second bond — //ature of. 

Where the police having seized certain goods hand it 
over to a Supurclar, on the latter executing a bond to 
produce them on demand before the Court, but on 
being called upon to produce them fails to do so, and 
being directed by the Court, executes another bond 
undertaking to produce them on demand, the latter 
bond is covered by the provisions of S, 5l6-A and it 
is not open to the petitioner to raise the objection that 
the bond was not executed under the section merely 
because the goods -were not actually produced in Court. 
Hence the bond is one taken under the Ct . P. Code and 
as such S, 514 applies to it. {Zafar AH and Jai Lai, 
//.) Shangara Singh v. Emperor. 

115 I. 0. 765= 30 0/. L, J, 527= 
1929 Or. 0. 216 = 12 A. I. Or. R. 347= 
A. I. R. 1929 Lah. 668. 

wS. 617— Appeal. 

Where the appellate Court holds that the Magis- 
trate had no jurisdiction under S. Sl7, it cannot say 
that it itself had jurisdiction under S. 520, as such 
jurisdiction could only arise from an order legally passed 
under S. 5l7. {LLarrison, /.) KISHEN CHAND v. 
NaNAK Chand. 7 L. L. J, 625= 

26 Or. L. J. 1463 = 89 1. 0. 973 = 
A. I.R. 1926 Lah. 9. 

— S. 617— Breach of trust, 

Property in respect of which criminal breach of 

trust has been committed is as much stolen property as 
property the oossession whereof has been transferred by 
theft according to the provisions of S. 410, Penal Code. 
Such property should be handed over by the Criminal 
Court back to the possession of the real owner uncondi- 


CR. P. CODE (1898), S. 517— Doubtful title. 

tionally. Where there is a bona fide dispute as to title 
thepiocedure may be different. {Stuart, C. /. and 
Baza, /.) MD. HaDI HUSaiN v, EmpeROR. 

112 I. O. 103= 3 Luck. 494 =11 A, I. Or. R. 226 = 

5 O. W. N. 281 = 29 Cr. L. L 983 = 
A. I. R. 1928 Oudh 277. 

— S. 517— Cash. 

Cask is not strictly speaking property except if it 

can be ide7itified in specie — Procedure pointed out. 

Cash is not, strictly speaking, property except in so 
far as it is capable of being possessed and identified ia 
specie. If it is certain that the actual coins found on 
the thieves or receivers of stolen property are the actuals 
coins which have been subject of theft then it is permis- 
sible to treat such cash as stolen property. It is often- 
safer in such cases to inflict a fine and to apply the coins* 
found on the person of the accused towards the payment 
of fine, and then to apply the amount of line if necessary 
to compensation. But in no conceivable way can coins 
wffiich have been put into circulation and passed on to 
the public be treated in the same way as stolen coins 
actually remaining in the possession of the thieves. The 
principle of caveat emptor never applies to currency 
coins, {Kennedy, J. C. and DeSouza, A.J.Cf) PURSU 
z/. Emperor. 89 I. C. 259 =18 S. L. R. 218 = 

26 Or. L. J. 1315= A. I. R. 1926 Siud 17. 
— S. 517 — Confiscation. 

Genuine note from w’hich counterfeit note suppos- 
ed to be forged — No evidence of any offence being com- 
mitted in respect of genuine note — Order confiscating 
genuine note while convicting accused under Penal Code, 
S. 489-B, is wrong. {Madgavkar and Baker, JJ.y 
Emperor v. Gopal Raghunath. 116 1, c. 243= 
58 Bom, 844= 31 Bom. L. R. 148 = 
30 Cr. L. J. 688= A. I. R. 1929 Bom. 128. 
^The essential of S. 5l7 is that property or docu- 
ment must be proved to have been used in the commis- 
sion of the offence. Where currency notes were found 
on the person of a man convicted for importing opium 
into British India in contravention of the Opium Act, 
but where it was held that no irresistible inference was 
po.ssible that they represented payment of the imported 
opium. 

Held, they should not be confiscated. {Mears, C, 
Govind Ram, In re, 81 I. 0, 103^ 

25 Cr. L. J. 615 = A. I. R. 1924 AU. 618. 

— Confiscation of property with respect to W’hich an 

offence seems to have been committed is illegal under 
Code prior to f'oming into force of amendments of 1923.. 
{Sanderson, C.J, and Ckotzner, /.) RaM KHaLAWAN, 
AHIR«'. TULSI TeLINI. 841. 0. 444 = 

28 0. W. N. 1094 = 26 Or. L. J, 300 = 
A. I. R. 1924 Cal. 1040.. 
— S. 617— Dispute about rights. 

Right to possession in dispute between complain- 
ant and third person — Opportunity of being heard should’ 
be given to other party before ordering restoration*, 
{Carr, /.) Shwe Wa v, C. I. Mehta. 

106 1. 0. 462= 6 Rang. 663= 
28 Or. L. J. 932= A. I. R. 1927 Rang. 322. 
— S. 517— Doubtful title. 

Where the title to seized property is doubtful, it 

should be returned to the person from whom it was. 
seized, unless there are special circumstances which 
would render such a course unjustifiable. {Curgeiiven, 
/.) K. Srinivasa moorthi v, Narasimhalu- 
Naibu. 104 I. 0. 719 = 60 Mad. 916 = 

26 M. L. W. 168= 39 M. L. T. 18 = 
1927 M. W. N. 692*9 A. I. Cr. R. 38 = 

, 28 Or. L. J. 879“ A. I, R, 1927 Mad. 797 = 
53 M. L. J. 309» 
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When there is doubt as to ownership of property 

it should be kept in Mahkkana subject to the decision 
of a competent Civil Court as to the rightful claimant. 
(Sanderson, C, /, and Chotzner, /.) RAM KHALAWAN 
AhIR V, TtjLSI TELXNI 84 I. C. 444= 

28 0. W. IT. 1094=26 Or. L. J. 300 = 

A. I. R. 1924 Cal. 1040. 
—Where certain property alleged to be stolen during 
dacoity is not proved to belong to complainant or to have 
formed part of the property taken at the dacoity, it 
should be delivered to the person by w^hom it has been 
produced, complainant being left to his remedy in the 
Civil Court. (Broadway, /.) SULEMAN v. THE 
Crown. 86 1. 0. 273 = 26 Or. L. J. 737 = 

6L. L. J. 213= A. I. R. 1924 Lah. 588. 
— S. 517— Effect of acQLUittal. 

A certain elephant was seized by Police from the 

accused on a charge of abetment of theft of elephant, 
the accused, on his claiming to be the purchaser of cer- 
tain shares in the animal, was acquitted. 

Held, that the animal should have been made over to 
the accused on failure of the case against him and not 
to complainant. (Rankin and Duval, //.) SattaR ALI 
V, Afzal Mahomed. 102 1. 0. 482 = 

54 Cal. 283 = 28 Or. L. J. 546 = 
8 A. I. Or, R. 179= A. I. R. 1927 Oal. 532. 
--S. 517— Interpretation. 

‘Property regarding which an offence has been 

committed’ in S. 5l7 (1) includes moveable property 
regarding the possession of which a quarrel is begun or 
a riot is begun, whatever may be the offence that might 
ultimately be committed in the course of the quarrel or 
fight. (Devadoss, /.) SHEIK DaWOOD v. VeLAYUDA 
Sammanotti. 108 1. 0. 65=51 Mad. 606 = 

1 M. Or. 0.89 = 9 A. I. Or, R. 538 = 

29 Or. I*. J 322=27 M. L. W. 132= 
A. I. R. 1928 Mad. 194=54 M. L. J. 312. 

— S, 517— Limitation. 

Powers under— No limitation for application 

under S,S17, exists. 

^ No period of limitation is prescribed for an applica- 
tion for restoration of property under S. 5l7, it can be 
made within a reasonable time from the date oh which 
an accused person is acquitted of the crime with which 
he is charged. The words “and make any further orders 
that may be just,” in S. 520 are obviously intended to 
cover cases of this nature and to enable superior Courts 
to pass proper orders in cases where property has been 
-erroneously disposed of under S. 5l7. (Moti Sagur, /.) 
Kanshi Ram v. The Crown. 73 I. 0. 937= 

4 Lab. 49 = 3 P. W. R. Cr. 1923 = 
24 Or. L. J. 713= A I. R. 1924 Lab. 76. 
— S. 617 — Nature of proceeding. 

j Proceeding under S. 5 12 is neither inquiry* nor 
'iriaP — Order under S, 5l7 must be made only after 
dnquiry — No order for restoration should be made in 
doubtful cases. 

A proceeding under sub-S. (1) of S. 5l2 is neither an 
inquiry nor a trial within the meaning of S. 5l7. But a 
Magistrate is bound, in any case, to hold an enquiry of 
some sort before he can make order for the disposi of 
j)roperty which has been seized and produced before 
him. Where there is no adjudication on the question of 
the accused’s guilt or innocence an order under S. 5l7 is 
•bad. Even where there has been a finding ag^nst the 
person charged with an offence, questions of some nicety 
may arise which involve a con^deration of civil law and 
it is not the function of a criminal court to decide such 
questions for the purpose of ordering the return of pro- 
jperty to one or other of two contending parties. Where 
'theare can> be no doubt whatsoei er that the pledge is in- 


CR. P. CODE (1898), S 517— Setting aside order. 

volved, or in other words, that the pledgee is not entitled 
to retain possession of the articles pledged because it 
had been obtained from the original owner by what is 
palpably and unmistakeably an offence c'r fraud, or 
because the circumstances clearly indicate impropriety, 
or an absence of good faith on the part of the pledge, a 
magistrate is justified in directing its return to the origi- 
nal owner. But where there is a doubt, not necessarily 
a strong doubt, not even a reasonably arguable one, 
such as may arise where the decision involves a conten- 
tious point of civil law, the normal course of restoring 
the property to the person from whom it v as seized 
should be followed, and the dissatisfied party should be 
left to .seek his remedy in a civil court. (May Oung, /.) 
P.R.V.N. VaLLIAPPA CHETTY V. S. JOSEPH. 

811.0.154=2 Bur. L.J. 85=25 Cr. L.J. 666 = 
A. I. R. 1923 Raug. 248. 
— S. 517— Order after acquittal. 

Where a magistrate finds the accused not guilty 

of the offence of cheating and acquits him , he cannot 
order that the property in respect of which the offence 
was alleged to be committed, and which is in posses- 
sion of the accused should be restored to the complai- 
nant. The proper order which the magistrate should 
make is that the goods should remain in the possession 
of the person in whose custody they were found. 
(Chotzner and Mtikerji, //.) RAM DAN DaMANI 
V. Hari Das Damani. 27 Cr. L. J. 853 = 

95 1.C. 933= A. I. R. 1926 Oal. 1048 
— S. 517 — Power under. 

S. 5l7 does not limit the power of the 

trying magistrate or judge, who has omitted to pass an 
order for disposal of exhibits as part of his judgment 
convicting the accused, so as to deprive him of all 
power to subsequently pass orders for disposal of the 
property; similary it does not limit the powers of a 
Couit of Appeal or revision. (Lcntaignc, /.') Ma 
Wet Mg. PO TaIK. 85 I. C. S58 = 

26 Cr. L. J. 518 = 3 Rur. L.J. 302= 
A. I. R. 1925 Rang. 183. 
— S. 517— Purchaser’s rights. 

Purchaser of the commodity has a right to be 

heard. 

Where a question of bona fides and of title by pur- 
chase or otherwise, clearly arises the complainant should 
be left to his remedy in the civil court. But the 
jurisdiction of the criminal court is confined to an order 
at the conclusion of the trial for the disposal of the 
property, which has been stolen and which is before it 
in the criminal proceeding. It need not be in the pos- 
session of the court but it must be still capable of 
being earmarked and such an order can only be made 
at the conclusion of the tiial and in the presence of the 
purchaser who has a right to b^ heard. (Walsh, /.) 
NAINI MaL V. THE CROWN. 74 I.C 708 = 

24 Cr. L. J. 804 = A. I. R. 1924 All. 189. 
— S. 617— Setting aside order. 

A Sessions Judge has no power to pass any orders 

setting aside an order passed by a magistrate under 
S, 5l7, when no appeal lies against the conviction or 
sentence is pending before the Sessions Judge, 42 Bom. 
664; A. I. R. 1924 All. 675 and 34 Cal. 347, Ref. 
(Das, /.) MAUNG Mra Tun V. MA Kra Zoc Pru. 

11 A. I. Cr. R. 217= 6 Rang. 259 = 
29 Cr. L. J. 958=1111. C. 878= 
A. I. R. 1928 Rang. 240. 

An order under S, 51 7 can be set aside by a 

court of appeal, confirmation or revision. The District 
Magistrate is not a court of confirmation, reference or 
revision, the only court which could pass orders on a 
reference or revision being the High Court. 42 Bom. 
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OE. P. CODE (1898), S. 517~Settiiig aside order. 

•664, Foil. {Daniels, /.) DEBI RAM EmPEROR. 

811. 0.992=46 AU. 623 = 22 A.L.J. 605 = 

5 L.R.A. Or. 91=26 Or. L.J. 1168 = 
A. I. E. 1924 All. 675. 

S. 517— Time for order. 

Court can pass order at or after the passing of 

judgment. 

No order can be passed under S. 5l7, until the case 
is concluded. After that, and within a reasonable time, 
the masjistrate, who heard the case, is empowered to 
act. He may do so at the time of pronouncing his 
•order or later. It cannot be laid down that an order 
under S. 5l7 can only be passed in favour of a peison 
from whose possession the property was recovered. 
i^Harnson, /.) KiSHEN CHAND v. NANAK ChaND. 

7 Lah. Ii. J. 625 = 26 Or. L.J. 1453 = 89 I 0. 973 = 

A. I. E. 1926 Lah. 9. 

Order must be passed at the close of trial and not 

subsequently. 

Accused ^^as charged with being in possession of a 
stolen bullock but acquitted, but no older was passed 
about the restoration of the bullock. After some days, 
the complainant applied to the Magistrate for restora- 
tion of the bullock and his application was allowed. 

Held, the order was illegal. An order for the dis 
j)osal of the property regarding which an offence has 
been committed can onlv be made upon the conclusion 
■of the inquiry or a trial before any criminal court, and 
not on the application of a person subsequently made 
by him to the court after the conclusion of the trial. 
^{Moti Sagar, /.) ABDUL v, GhULAM MUHAMMAD. 

76 I. 0. 20 = 4 Lah. 460 = 26 Or.L. J. 84 = 
A. I. E. 1924 Lali. 261. 

Accidental omission to pass order under S. 520 

— Successor can pass the same. 

Where an appellate magistrate disposing of a cnmi- 
mal appeal falls to pass an order under S. 520 it will be 
open to his successor to do so, in spite of S. 369, if there 
is only an accidental slip or omission. Though an 
order under S. 5l7, Cr. P. Code, should be made at the 
time of passing judgment in the criminal case itself, an 
order made subsequently i.s not illegal or made without 
jurisdiction. {Odgers, J,) In re SUBBA RaiDU. 

15 M.Ii. W. 664 = 1922 M.W.N. 494 = 
31 M.L.T. 367 = 71 1. 0. 511 = 
24 Cr. Ii.J. 159 = A. I. E. 1922 Mad. 329 = 
43 M. L. J. 87. 

— S. 517— Validity of order. 

Where house is not property in respect of which 

•offence is committed no order under S. 5l7 can be 
made. Where during the pendency of the case, the key 
•of the house was by order of the magistrate delivered 
to the complainant and the accused after he was acquit 
ted, applied for an order directing the complainant to 
hand over the key to him, held (1) that the order as to 
key was passed by a competent court and complainant’s 
possession was not unlawful; (2) when the accused 
applied for the return. Neither the house nor the key was 
m the custody of the court and therefore the court had 
no power to make the order. (*5*^, /.) LaLa Bansi- 
DHAR V, Bfij Bast LaL. 120 IC. 197 = 

•31 Or. L.J 6 = 1930 Or.O. 61= A. I. E. 1930 All 36. 
— When a person was being ’prosecuted for embezzle- 

ment it transpired that he had been utilising the money 
to pay off his creditors. The police traced one of these 
payments and the creditor concerned handed over the 
amount to the police. 

Held, that the Court could order the payment of the 
money to the complainant und6r S. 5x7. {Sulaiman 
^nd Daniels, //.) BaKKEY LaL KaPOOR v. ALLAHA- 
Mat> Bank, Ltd. 23 A.li:J. 88^=26 Or.I..jr. 1232* 1 

Cr. D.— 57 


OE, P. OODE (1898), S. 620 — Power to interfere, 

88 I. 0. 848= A.I.E. 1926 AU. 47. 
— -S. 520— AppUcahility. 

S. 520 does not apply to an order not relating to 

property and not passed under S. 5l7, 518 or 5l9. So 
under S. 520 an order restoring a child to his 
parents cannot be passed. {Campbell, J.) SURAJ DiN v, 
Khalil Shah. 94 1. 0. 142= 

27 Or. L. J. 574= A. I. E. 1926 Lah. 487. 
— S. 520 — Interpretation. 

An application made under S. 520 to a “Co^rt 

of appeal, confirmation, reference or revision,” is not in 
the nature of an appeal. {Curgenven, J,) K. Srini- 
VASa MOORTHI V, Narasimhalu Naidu. 

104 I. 0. 719 = 50 Mad. 916 = 26 M. L. W. 168 = 
39 M. Ii.T. 18 = 1927 M. W N.692 = 
9 A. I. Or. E. 38 = 28 Or. L. J. 879 = 
A. I. E. 1927 Mad. 797 = 63 M. L. J. 309. 
— S. 520— Limitation. 

Howers under — No luniiaiion for application 

under .S’. 5l7 exists. 

No period of limitation is prescribed for an applica- 
tion for restoration of property under S, 5 17; it can be 
made within a reasonable time from the date on which 
an accused person is acquitted of the crime with which 
he is charged. The words *‘and make any further 
orders that may be just,” in S. 520 are obviously intend- 
ed to cover cases of this nature and to enable superior 
Courts to pass proper orders in case.s where property 
has been erroneously disposed of under S. 5l7, {Moti 
Sagar, J.) KaNSHI RaM v. EmpeROR. 

73 I. 0. 937 = 4 LaE. 49 = 24 Or. L. J. 713 = 
A. I. E. 1924 Lah. 76. 
-S. 620— Order under S. 617. 

Under S. 520 as well as under S. 423 (1) {d) the 

appellate Court has the power to pass appropriate orders 
for the disposal of the property produced the trial in a 
case under S. 411, Penal Code, even though the trial 
Magistrate has omitted to do so. A. I. R. 1923 Mad, 
324, and 3 A. L. J. 770, Foil. {Tek Chand and Agha 
Haidar, //.) THIRAJ v. EmpeROR. 

Ill I. 0. 314=11 A. I. Or. E. 18= 
29 Or. L. J. 810 = 10 Lah. 187= 
A. I. E. 1928 Lah. 667. 
— S. 520— Tower to interfere. 

Additional District Magistrate. 

Where an Additional District Magistrate is invested 
by the Local Government by virtue of the powers con- 
ferred upon it by S. 10 (2), Cr. P. Code, with the 
powers of a Court of revision, he is competent when 
disposing of a case by virtue of those powers to make 
any x:onsequential order as to the disposal of the propeity. 
(1928) M. W. N, 557 (F.B.), Expl. and Dist.; 0928 
M. W. N. 633, Dist. {Curgenven, /.) NaGaPPaN KO- 
nan V. Ramaram Padayachi, 

126 1. 0. 694 = 31 Cr.L, J. 1086= 
1930 Or. 0. 895= A. L E. 1930 Mad. 769. 
District Magistrate. 

In the case of an acquittal by the trial Court, both 
the Sessions Judge and District Magistrate as a Court 
of revision have power, under S. 520, to interfere with 
the order of the trial Court passed under S. 5l7 regar- 
ding disposal of property in respect of which the offence 
was committed and in the case of a conviction by a 
First Class Magistrate the District Magistrate has, in 
the absence of an appeal to the Sessions Court, power to 
interfere with an order passed under S. 5l7 by the trial 
Court. 6 Rang. 259= A. I. R. 1928 Rang. 240=111 
I.C. 878, Overruled; A.I.R. 1923 Rang, 227; 3 Cal. 379 
and 9 Mad. 448, Approyed. . C. Maung 

Ba and Brown, //.) U KO PO SheiN, 

116 L O. 901«7Eaug. 80=30 Cr. L. J. 640 = 
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CB. P. CODE (1898), S. 520 — Property not of com* j 

plainant. I 

12 A. I. Or. R. 350^ A I.E. 1929 Bang. 97 (F.B.). 
— S. 520— Property not of complainant. 

— ’Where certain property alleged to be stolen 
during dacoity is not proved to belong to complainant or 
to have formed part of the property taken at the dacoity, 
it should be deliveied to the person by whom it has 
been produced, complainant being left to bis remedy in 
the Civil Court. (^Broadway, /.) SULEMAN v. THE 
Crown. 86 I. 0. 273 = 26 Cr. L. J. 737 = 

6 Lab. L. J. 213= A, I. B. 1924= Lab. 588. 
— S. 520— Restoration, 

High Court, 

It is clearly just that when a subordinate Court 
has mpde over property to a person who is not entitled 
to its possession, the High Court, on appeal should 
remedy the error by restoring the property to the person 
properly entitled to its possession. 4 L. B. R. 14, Diss. 
from. {jCarr, J.) ShwEz/. C. I. MEHTA. 

5 Rang. 553 = 28 Or- L. J. 932= 
105 I. 0. 452= A. 1. B. 1927 Rang. 322. 

Appellate Court cannot direct restoration, where 

trtal Court has not. 

One Onkar filed a complaint under S. 506 against the 
three accused to the effect that they were demanding 
under threats the restoration of certain Bahis which 
were in the complainant’s possession. These Bahis 
had been in the possession of Onkar for the last 10 or 11 
years but the trying Magistrates found that they really 
belonged to two of the accused. They, however, passed 
no order with regard to the restoration of the Bahis 
but added that if they wanted to get them back they 
should seek their remedy in a proper Court. In an 
appeal the Appellate Court directed that ih& Bahis 
returned to the accused. 

Held, that the offence of criminal intimidation was 
complete but the order of restoration was bad, {Stdat- 
man, /.) ONKAR v, EmperOR. 21 A, L. J, 877= 

5 L. B. A. Or. 14= A. I. R. 1924 All. 213. 

A Sessions Judge cannot inter fei'e with the order 

passed hy a Suh^Divisional Magistrate on appeal under 

S, 520. 

The trial Court handed over the subject-matter of 
theft to the complainant on conviction of the accused. 
On appeal the Sub-Divisional Magistrate while acquit- 
ting the accused declined to interfere with the order 
about the restoration of the subject-matter of theft. 
The Sessions Judge reversed the order of the trial 
Court on appe^. 

Held, he was not authorised to do so by S. 520. 
(JDevadoss, /.) SOMU PiLLAI v. KRISHNA PiLLAI. 

82 I. 0. 175= 20 M, L. W. 621 = 
1924 M. W. N. 806=25 Or. L. J. 1247= 
A. I. B. 1924 Mad. 899 = 47 M, L. J. 481 
— S. 520— Revision, 

-j Where no appeal has been filed from a convic- 

tion by a subordinate Courts the District Magistrate has 
got jurisdictibn to interfere as a Court of revision under 
S. 5 "0, with an order passed by the trial Court under 
S. 5l7. (^Robinson, C. /. and May Onng, /.) KING- 
Emperor v . Nga Po Chit. 74 I. 0. 1060= 

IBang 199=2 Bur, L J*. 241= 
24 Or. L. JT, 868= AJ.B. 1923 Bang, 227. 
— S. 520— Suspension. 

The suspension of the order is not a necessary 

' preliminary to the exercise, by the Court of appeal, of 
the powers conferred by the last words of S. 520. (Carr, 
J,) Shwe Wa C. J. Mehta. * 1051.0.452= 

5 Bang. 563 = 28 Or.L, J. 932 = A.LB. 1927 Bang, 322. 

522- Appe^ and revision. 

An appellate Court has no power to pass an order 


OB. P. CODE (1898), S. 522— Limitation. 

under S. 522 if the trial Court had made no order at 
all, (39 Cal. 1050 and 48 I. C. 5l0, Appl.) But under 
the new Code brought into effect on the 1st September 
last the High Court under S. 522. sub-clause (3) has in a 
reference or revision, power to make an order of restora- 
tion even though no such order might have been made 
by the trial or appellate Court. (Sulaiman, J.) LaCH- 
MAN z/. Emperor. 83 I. 0. 910 = 46 All. 92 = 

21 A. L. J. 871 = 5 L. B. A. Or. 11- 

26 Or. L. J. 206 = A. I. B. 1924 All. 212. 

—A Court of appeal or revision cannot compel the 

trial Court to pass an order under S. 522 where the 
latter in the exercise of its discretion, has declined to do 
so. (39 Cal. 1050 and 14 P. R. (Cr.) 1919. (Daniels, 
/.) AZIZ Ahmed v. Buddhu Khan. 73 I. 0. 773= 

46 AIL 553 = 21 A. L. 0’. 459 = 4 L. R. A. Or. 86 = 
24 Cr. L. J. 677= A. I. R. 1924 AU. 183. 
— S. 522— Applicability. 

Where the accused succeeded in talting possession 

of the house by means of criminal trespass threatening 
to use force to the complainant and his men. 

Held, that their act clearly came under S. 522. 
(Jwala Prasad, /.) RaMESHWAR SiNGH v, EM- 
PEROR. 91 1. 0. 809 = 4 Pat. 438 = 7 P. L. T. 286= 

27 Or. L. J. 137= A. 1. B. 1925 Pat. 689. 
— S. 622— Conviction set aside. 

■ Where Court convicts accused and orders under 

S. 522 restoration of property to complainant on his 
aoplication and where the conviction is subsequently set 
aside, the accused is entitled to get back the possession 
even though the equities of the case are in favour of 
the complainant as conviction alone can sustain an order 
under S. 522 : 5 P. R. 1895 Cr. (F.B.) and A.I.R. 19?3 
Lab. 15, Foil. (Shadi Lai, C, J.) RAGHUNATH v, 
RaGHUNATH SaHAI. 118 L 0. 392 = 

30 Or. L. J. 902 (Lah.). 

— S. 522— Effect. 

— » -Order under, hinds only parties and their repre- 
sentatives, 

S. 522 of the Cr. P. Code, can only be binding be- 
tween the parcies to the order and can have no finality 
in favour of one who is not a party and does not claim 
under a party. (^Ramesam and Venkatasuhha Rao, J y.) 
ADINARAYANA V, SURAMMA. 86 I. 0. 744 = 

A. 1. B. 1925 Mad. 799 = 48 M. L. J. 372. 
— S. 522— Finding of force. 

In the absence of any finding that criminal force 

W'as used by an accused person, an order under S. 522 
is without jurisdiction. 27 Cal. 174, 16 p. R. Cr. 1919; 
26 Mad. 49 and 25 All, 341, Rel on. (Broadway, y.) 
Teju Singh v. Emperor. 104 I. c. 436= 

28 Or. L. J. 819= A. I. B. 1927 Lah. 792. 
— S. 522— Ingredients of offence. 

Court can make comequential order on finding 

that complainant was dispossessed by force — Conviction 
of all ac cussed is not necessary. 

There is no reason for putting a narrow construction 
upon S. 522. S. 522 gives the convicting Court the 
power to make a consequential order which naturally 
follows from its findings that the complainant was dis- 
possessed by force. A conviction is undoubtedly neces- 
sary in S. 522 but not neces.«arily the conviction of all 
the accused, 31 Cal. 691 F. B. and 23 Bom. 494, Foil. 
37 All. 654, Dist. (Madgavkar and Barlee. J /.) 
GaRBaD YadAV VaNI, In re, 1931 Or. O. 46= 

32 Bom. L. B. 1496. 

— S. 522— Limitation. 

^The operation of Art. 47 is not confined to 

orders under Cfaaptei XII of the Cr. P, Code. An order 
revering possession under S. 522 is an order respecting 
the possession of jproperty within the meaning of Art, 47. 
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OR. P. CODE (1898), S. 622— Iiimitation. 

i^Ramesam and V efikatasubba Rao, //.) PaKKI 
Adinarayana V. Namburu Suramma. 

86 I. C. 744= A. I. R. 1925 Mad. 799 = 
48 M. L, J. 372. 

— S, 522— Notice. 

Notice IS not absolutely necessary for order 

under S. 522, 

Though in case of an order under S. 522, a notice 
may be proper and is usually given particularly to thiid 
parties — It is not in law necessary absolutely and its 
absence does not render the order bad. 14 Cr. L. J. 
l72, Foil. {^Madgavkar and Barlee^ JJ.) Jn 7‘e 
Garbad Yadav Vani. 1931 Cr. 0. 46 = 

32 Bom. L. R. 1496. 
-S. 522— Order when justified. 

Third person may be dispossessed if Court finds 

complainant was in possession and was dispossessed by 
force. 

A third person who was not a party may be dispos- 
sessed if the Court finds that possession was in the com- 
plainant and the latter was dispossessed by force; 
a fortiori in the case of an accused person \^ho had an 
opportunity of disproving complainant’s possession and 
proving his own such an order is in law good. 5 C. W. 
N. 374 Foil. (^Madgavkar and Barlee^ JJ.) GarBAD 
Yadav Vani, in re, 1931 Cr. C. 46= 

32 Bom. L. R. 1496. 
— S. 522— Restoration when justified. 

Accused fencing land and preventing complainant 

by show of force from taking possession — Restoration 
is justified. (^S/iadi Laf C. J.) ALLAH JaWaYa v. 
Emperor. 93 I. C. 895=27 Or. L. J. 495. 

— S. 522— Time for order. 

Where appeal was field against conviction to the 

1st class Magistrate, but was dismissed and then a 
revision was made to the High Court against the con- 
viction which was also dismissed, an order of restoration 
passed by the High Court within one month of the date 
of dismissal of revision is valid. {Findlay^ J. C.) 
USMAN MiYA V. AMIR MiYA. 99 I. C. 863 = 

28 Cr. L. J. 191= A. I. R. 1927 Nag, 131. 

An order under the section may be passed by the 

Courts of appeal, confirmation, reference or revision at 
any time howsoever long after the conviction by the 
Magistrate. Thus, where a Magistrate pas.ses an order 
under S. 522 beyond the prescribed one month, though 
the order by the Magistrate is illegal, yet it is compe- 
tent to the High Court as Court of Revision to order 
the restoration of possession to the person dispossessed. 
(Jwala Fra fad, J.) RAMESHWaR SINGH v. Em- 
PEROR. 91 1. 0. 809 = 4 Pat. 438 = 

7 P. li. T. 285 = 27 Or. L. J. 137= 
A. I. R. 1926 Pat. 689. 
— S. 622— Trespass in absence. 

Order restoring possession cannot be made where 

trespass is made in absence of complainant. 

An order to restore possession of immovable property 
under S. 522 can be made only where dispossession was 
by the use of criminal force as defined in S. 350, 1. P.C. 
It cannot be made in a case where the trespass was 
committed in the absence of the complainant. 16 
P. R. Cr. 1919 Foil. {Abdul Raoof, J,) MANGIRAM 
V, Emperor. 105 1. 0. 676= 26 P. L. R. 600= 
28 Or. L J. 964= A. I.R. 1927 Lah. 830. 
— S. 622— Vague finding. 

— Vagueness of finding as to trespass being commit- 

ted on the' day mentioned by complainant vitiates 
application for possession. {Boys, J,) GOVIND Ram 
V, Naubat. 83 I. O 719=5 L. R. A. Gr. 147*= 
26 Or. L. J, 159= A. I. R. 1924 All. 762. 


OR. P. CODE (1898), S. 523 — Procedure. 

— S. 522 — Want of criminal force. 

Where the act of trespass on immovable property was 
not attended by criminal force, or by criminal intimida- 
tion. 

Held, that possession of the property trespassed upon 
cannot be restored under S. 522. 16 P. R. Cr. 1919, 
Foil. {Campbell, J.) SheRA z>. EMPEROR. 

100 I. C. 644=28 P. L. R. 238= 28 Or. L. J. 320 = 
A. I. R. 1927 Lab. 833. 

A complaint was filed against the applicants undei- 

Ss. 447 and 323 and they were convicted under S. 447 
and fined S. 5 each. But the Magistrate disbelieved 
the story of any beating, and held that only an alterca- 
tion had tjiken place. There w^as, therefore no conviction 
under S. 323. Later on the complainant filed an appli- 
cation before the Court under S. 522. The Magistrate 
allowed this application and passed orders directing 
delivery of possession of the fields to the complainant. 

Held, that an essential ingredient of S. 522 is that 
the offence of which the person concerned is convicted 
must have been attended by criminal force, or, at the 
very least, by the show of criminal force and therefore 
S. 522 did not apply to the case. 25 A. 341, Ref. 
{Kanhaiya Lai, J.) ChuNNI Lal v. BaLDEO. 

75 I. 0. 730= 21 A. L. J. 593 = 
4 L. R. A. Or. 129 = 26 Cr. L. J. 42 = 
A. I. R. 1924 All. 84. 

— S. 523— Applicability. 

Complaint againd a Municipal Councillor — 

No sanction — Proceedings void — Section in applicable, 

A complaint was made to the District Magistrate 
against one B to the effect that he being a member of 
the Municipal Board acquired a share in a contract with 
the Board, Thereupon, the District Magistrate imme- 
diately took cognizance and started an enquiry under 
Ss. 190 and 202, Cr. P. Code. The account-books of 
B were taken possession of after a search of the house 
and examined under the order of the District Magistrate 
to discover whether the complaint as to his contract 
with the Municipality contrary to law was corrector 
not. No sanction of the Local Goveinment wa*? 
obtained. 

Held, that the District Magi.strate had no jurisdiction 
whatsoever to take cognizance as he had done. When 
the law has provided safeguards, there must be some 
rea^'on for providing them and a Magistrate cannot be 
permitted to behave as if no safeguards had been pro- 
vided by law\ 

Held further, that the provisions of S. 523, Cr. P. 
Code, had no application whatsoever to the case. 
{Dalai, J.) BHaIRON PRA.^AD v. EMPEROR. 

113 I. 0. 78 = 9 L. R. A. Or. 140 = 
10 A. 1, Or. R. 460 = 30 Gr. L. J. 62= 
1929 A. L. J. 67 = 61 All, 377= 
A. I. R. 1928 AH. 756. 

'Period of limitation of six months applies only 

to the person other than the original possessor. 
{Kennedy, /. C.) YaRU v, EmperOR. 

87 I. 0, 968 = 19 S. L. R. 133=26 Or. L. J. 1048 = 
A. I; R. 1926 Slud 316. 

— S. 623— OTOership, 

There is always a presumption that a person 

actually in possession of the property is, unless the 
contrary is shown, the owner thereof. (Kennedy, J C,) 
Yaru V, Emperor. 87 1, o. 968= 

19 S. I.. R. 133=2$ Or. L, J. 1048= 
A. I. R. 1926 Siud 316. 
— S. 623— Procedure. * 

Magistrate ib *iJdkoin report U made can dispose of 

mdtter-^Orders of First Claes Magistrate are necessary 
only when S, 524 applies, ' ..... 
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CE. P. CODE (1898), S. 523— Procedure. 

Under S. 523 it is the business of the Magistrate him- 
self to whom the report is made to dispose of the matter 
in the first instance, and it is only when S. 524 applies 
that the oiders of the Sub-Divisional Magistrate or 
specially empowered First Class Magistrate intervene. 
iKe7inedv, /. C.) YaRU v. EMPEROR. 

87 I. 6. 968 = 19 S, L. BL. 133 = 26 Or. L. J. 1048= 
A. I. E. 1925 Sind 316- 

—S. 523— Validity of order. 

An order passed by a Magistrate on the police papers 
alone and not on any enquiry made by him is not neces- 
sarily wrong. 9 B. 131, Ref. {Broadiiay^ y.) CHUNI 
Lal V. ISHAR Das. 73 I. 0. 702=4 Lah. 38= 
24 Or. L. J. 670 = A. I. E. 1924 Lali. 76. 

526. 

Affidavit by accused. 

Applicability. 

Apprehension. 

Bias. 

Costs. 

Be novo trial. 

Duty of Counsel. 

Duty of Court. 

Fair trial. 

Grounds. 

Interpretation. 

Powers of High Court. 

Procedure. 

Eights of accused. 

Who can apply. 

Miscellaneous. 

— S. 526 — Affidavit by accused. 

Practice — Allahabad High Court. 

According to the practice approved by the Allahabad 
High Court, an accused person can legally tender his 
own affidavit in support of an application for transfer, 
whether the affidavit is tendered and the application 
made in a subordinate Court or in the High Court, and 
he can be prosecuted in regard to any false statement 
made in the affidavit. {^Boys^ y.) Baddu Khan v. 
Emperor. 29 Or. L. J. 336 = 9 A. I, Cr. E. 91 = 
108 1. C. 124=9 L, E. A. Or. 3= 
A. I. E. 1928 All. 182. 

■ -^Application for transfer of a criminal case — 

False statements made therein can be basis of a prosecu- 
tion under Penal Code, S. 193. 

An application for transfer is not a part of the de- 
fence of an accused person and statements made by an 
accused in an affidavit in support of an application for 
transfer do not enjoy the immunity conferred by S. 342 
of the Cr. P. Code, upon answers to questions put to 
the accused by the Court trying the case. A. I. R. 1922 
Lab. 113, Foil., 28 All. 331 and 33 All. 163, Diss. 
(le Rossi griol, /.) MX. ALLAH WaSAI v. EmPEROR. ' 
26 Or.Ii. J. 1369 = 89 I. 0. 457= 
A. I. E. 1926 Lah. 12. 

— S. 526— Applicability. 

S, 526 (8) does not apply to proceedings under 

S. 145. (Muherfi and jack, JJf) JaMIR SheiK v. 
MURARI Mohan Chaudhury. 57 Cal. 869= 
124 1. 0. 522=31 Or. L. J. 698= 
1929 Or. 0. 622=50 O. L. J. 331= 
34 0. W, N. 69- A. I. E. 1929 Oal. 778. 

Although a “case” in Cl. 8, $. 526, includes a 

pr6oefeding under S. 145, a party in a proceeding under 
S. 14S cannot apply for adjournment under Cl. (8), 
S. 526. {MuUick and Scroope, JJf) LOKA MAHTON 
V. KAH Singh. 6 Pat. 668 = 8 P. T. 716 = 
28 Or. li. J. 1036= 106 1. 0. 219 = 
A. I. E. 1927 Pat; 361. 

Inquiry or triaP do not apply to transfer pro- 


CE.P. OODE (1898), S. 526- Apprehension- Oon- 
sultation with superiors. 

ceedings pending before District Judge. 

The reference in Cl. (8) to “inquiry or trial” is in- 
tended to apply to those inquiries or trials w’hich are 
specially referred to in the earlier portion of the Code 
and the woids do not apply to transfer proceedings 
pending before the District Judge. {^Mullick aiid KuL 
want, yy.) Muhammad Sharif v. Hari Prasad 
Lal. 5 Pat. 229 = 97 I. 0. 974= 8 P. L. T. 66 = 
27 Or. L. J. 1214 = A. X. E. 1927 Pat. 59. 

Proceedings under S. 145 cannot be transferred. 

S. 526 does not empower a High Court to transfer 
proceedings under S. 145 of the Code as such proceedings 
cannot be described as a criminal case which means a 
case in which a person is accused of an offence. 
(^Martineau, J.) NaRAIN SiNGH 7j. GaNDHARV RaJ. 

76 1. 0. 868 = 25 Or. L. 0*. 276 = 
A. I. E. 1925 Lah. 48. 

S. 526 of the Cr. P. Code, which clothes the 

High Court with power to transfer any case from any 
file to any other file, controls S. 195 (3) and Ss. 476-A 
and 476-B of the Code. The Court to which an appeal 
against an order refusing or granting a sanction for pro- 
secution is transferred is invested w^ith all the powers of 
the ordinary Court of Appeal or revision for hearing 
the particular appeal or revision against the order under 
S. 195, of the Code and can grant or refuse sanction or 
proceed under S. 476. {Kinkhede, A.J.Cf) Bu- 
DHABai v. ALIBHAI. 86 I.O. 428 = 26 Or. L. J. 796 = 
A. I. E. 1925 Nag. 368. 

Applies to enquiries under Workman's Breach of 

Cofitract Act (XIXI of 1859). 

An enquiry under the Act, XIII of 1859 is an enquiry 
by a Magistrate or a Criminal Code within S. 6, Cr. P. 
Code and although the object of the enquiry is merely 
to issue coercive orders and if necessary to enfoi*ce the 
same by a sentence of imprisonment, there is nothing 
to show that such an enquiry is excluded from the 
operation of S. 526, Cr. P. Code. The definition of 
“enquiry” given in S. 4, cl. which includes every 
enquiry other than a trial conducted under the Code of 
Criminal Procedure by a Magistrate or a Court is not 
exhaustive so as to exclude an enquiry under the Work- 
man’s Breach of Contract Act of the nature above re- 
ferred to. {Kanhaiya Lal. J.) BaNSI v. LaKSHMI 
Das. 76 I. 0. 984 = 46 AU. 700 = 

21 A. L. J. 619 = 4 L. E. A. Cr. 140 = 
26 Or. Ii. J. 72 = A. I. E. 1924 All. 76. 
^Power of transfer exists even in the case of pro- 
ceedings under S. 145, Cr. P. Code. (11 O.C. 61, Foil. 

, 34 A. 533; 26 M. 188 Ref,; 25 B. 279, Ref.) {Simpson, 
A.J-Cf) Muhammad Nagi Khan v. Rani Raha- 
MATUNNISA. 76 I. 0. 662=26 Or. h. J. 194= 

A. I. E. 1923 Oudb 161. 

— S. 526— Apprebension— Oonditioii of accused. 

' 'The state of mind of the accu&ed with whom the 
Magistrate had grown angry in a case will be taken into 
consideration while deciding upon an application for 
transfer made by him in another case if he is an igno- 
rant villager who would be frightened by the Magis- 
trate being angry with him in one case and would believe 
that in another case the Magistrate would be for that 
reason prejudiced against him and not where he is w^ell 
experienced in the art of litigation. {Dalai, y.) 
Baqridu V. Emperor. 126 1. 0. 32= 

31 Or. L. J. 764= 1939 Or. 0. 739= 
A. I, E, 1930 All. 496. 
— S. 526— Apprehension— Oonsultatlon with supe- 
rioi«. 

^ — Act forms a ground for transfer^ 

“Where a Magistrate before disposing of a b^l appli 
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CE. P. CODE (1898), S. 526— Apprehension-Con- 
snltation with superiors. 

cation consulted the District Magistrate and refused the 
application as advised by the latter ; 

Held^ that though both the Subordinate Magistrate 
in consulting the District Magistrate and the latter in 
advising him in connexion with the orders to be passed 
on the bail application, may have acted with the best of 
intentions, it cannot be denied that such action on their 
part was wholly unjustified and was certainly calculated 
to raise a reasonable apprehension in the mind of the 
petitioner that he will not have a fair trial. Sargeant 
V. Dale, (1877) 2 Q. B. D. 558, Ref. {Xek Chand, 
/,) Chiranji Lal V, Crown, 9 Lah. 537= 
29 Or. L. J. 815= 111 I. 0. 319 = 
A. I. R. 1928 Lah. 1. 
— S. 526— Apprehension— Existence of. 

Ground for ti ansfer is not to be decided in ab- 
stract — What is to be determined is whether Magis- 
trate behaved so as to give legitimate ground for fear 
of impartial trial. {Dalai, /.) GHASSOO v, EM- 
PEROR. 1930 A. L. J. 606= 123 I. 0. 685 = 

31 Or. L. J. 555 = 1930 Or. 0. 993 = 
A. I. R. 1930 AU. 737. 

^It is not necessary for a petitioner to establish 

that the Magistrate is actually prejudiced against him. 
All that he need prove is that the conduct of the trial 
by the Magistrate has been such as to cause a reasona- 
ble apprehension in the mind of the accused that he 
will not receive a fair trial. {Jai Lal, /.) K AN WAR 
Sen z;. Emperor. 109 1.0. 812= 

10 A, 1. Or. R. 351 = 29 Or. L. J. 620 (Lah.). 

— In order to decide the advisability of transfer, 

the question is not whether the belief that the appli- 
cant would not get justice is reasonable or unreasonable 
but whether it exists or not, though the only way of 
deciding whether it exists or not is to see whether it 
might reasonably be expected to exist in a person of the 
standard of intelligence and honesty common in the 
class to which the accused belongs. A. I. R, 1926 Nag. 
448, Foil. {Prideaux, A. J, C.') JaIRaM SiNgH v. 
Emperor. 28 Or. L. J. 188 = 99 I. 0. 860 = 

A.I.R. 1927Kag. 384. 

In an application for transfer what has to be 

established is a belief in the mind of the accused person 
that his case will not be fairly tiled. {tJallifax, AJ. 
C.) Maharaj Singh Gond «/. Emperor. 

27 Or. L. J. 1062=97 I, 0. 38 = 
A. I. R. 1927 Nag. 48. 

Princifle explained. 

It is not sufficient for the applicant for transfer 
merely to allege that he would not get an impartial trial, 
but he must place before the Court the facts wnich gave 
rise to this belief in his mind. The Court should not 
make an order for transfer unless.- it is satisfied that on 
the facts disclosed in the application and affidavit there 
arises a reasonable apprehension that the applicant may 
not have a fair and impartial trial. But at the .same 
time what the Court has to consider is not merely the 
question whether^ there has been any real bias in the 
mind of the presiding Judge against the applicant, but 
also the further question whether incidents may not 
have happened which, though they may be susceptible 
of explanation and may have happened without there 
being any real bias in the mind of the judge, are never- 
theless such as are calculated to create in the mind of 
the applicant a justifiable apprehension that he would 
not have an impartial trial. The law has regard not so 
much to the motive which might be supposed to bias the 
Judge, as to the susceptibilities of the litigant parties. 
One important object is to clear away every thing 
which might engender suspicion and distrust of the 


I CR. P. CODE (1898), S. 526— Apprehension— - 

1 Favour. 

tribunal, and so to promote the feeling of confidence in 
the administration of justice which is essential to social 
order and security. Stir gent v. Dale (1877) 2 Q. B. D. 
558, Ref. {Shadi Lal, C. /.) AMAR SinGH v. SadHU 
Singh. 6 Lah. 396=7 L. Ii. J. 241 = 

26 P. L. R. 273 = 26 Or. L. J. 853= 
86 I. 0. 709 = A. I, R. 1925 Lah. 361. 
Fear of outside influence. 

Where the accused had reason lor apprehending that 
influences outside the Court might bear upon the 
course of their trial, and where the Trying Magistrate 
recording the evidence of the identification witness 
slurred over the uncertainty and hesitation of the 
witness. 

Held, that the case should be transferred. (Foster 
/.) Rabindra Nath Singh v . Emperor. 

84 1. 0. 441 = 26 Or. L. J. 297 = 
A.I.R. 1925 Pat. 339. 
- ' General rule can't be laid down. 

It is difficult to lay dowm any hard and fast rule 
under which transfer is made, for the circumstances of 
one case might differ from those of the other but the 
principles under the decisions of the vaiious cases go to 
establish that if there aie circumstances in a case which 
raise a reasonable appiehension in the mind of an ac- 
cused person that he would not receive fair dealings at 
his trial the case should be transferred to a calmer at- 
mosphere. (Jwala Prasad. /.) BlNODE BEHARY v. 
Emperor. 81 1. 0. 78 = 6 P. L, T. 63= 

2 Pat. L. R. Or. 69 = 25 Or. L. J. 590 = 
A.I. R. 1925 Pat. 116. 
— S. 626— Apprehension— Favour. 

Where cioss-examinatlon by Magistrate on 

question suggested by Public Piosecutor after defence 
cross-examination arouses suspicion in mind of accused 
— Case should be transferred. (Jafar Ali, y.) 
Hafizullah v. Emperor. 1241.0.688= 

31 Or. L. J. 736 = 1930 Or. 0. 181= 
A. I. R. 1930 Lah. 173. 

-Where it appeared (i) that during the course of 

trial the Magistrate, in contravention of the rule that the 
Magistrates are not expected to receive private com 
munications either from the parties or their counsel 
received a letter from the witness for defence calculated 
to create a reasonable apprehension in the mind of the 
petitioner that he was a friend of the Magistrate ; (it) 
that the witnesses of the petitioner were treated in a 
manner different from that in which witnesses of the 
opposite party were treated ; (iif) that Magistrate while 
complying with the prayer for postponement as the 
petitioner wanted to move for transfer to another 
Court passed an illegal order imposing condition when 
he had not discretion but to postpone. 

Held, that a strong ground was made out for trans- 
fer. (Jai Lal, J.) DaYAWANTI v. BETANAND. 

119 I. 0. 327= 30 P I*. R. 667 «« 
30 Or. L. J. 1048=1929 Or. 0. 216= 
A. I. R. 1929 Lah. 702. 

- — Magistrate conducting a trial on a gazetted public 

holiday in compliance with the request of a police officer 
constitutes sufficient ground for the case being trans- 
ferred. (Zafar Ali, /.) RAM DlYA v, EmPEROR. 

107 1. 0. 779 = 29 Or. L. JT. 294= 
10 A. I. Or. E. 22= A. I. R 1928 Lah. 334. 

It is not proper for a Magistrate to frequently 

cross-examine prosecution witnesses or disallow ques- 
tions which the complainant may desire to put to the 
defence witnesses for the purpose of showing their 
partiality but if the Magjlsti^ate acts in such a manner 
the complainant cannot thereby be held to have reaison 
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OB. P. CODE (1898), S. 526— Apprehension-- 

Favour. 

to apprehend IL .t the Magistrate will not give a fair 
trial to his case. {M^aztr Hasan, A, J. C.) ABDUL 
AZIZ V. Ganesh Prasad. 82 1. 0. 49= 

25 Or. Ii. J. 1185= A. I. B. 1925 Oudh 62. 
— S. 526 — ^Apprehension— Grounds for. 

-Request to have access to papers seized by police 

disallowed unreasonably — Trying Magistrate demanding 
heavy bails — Sufficient reasons to create appi ehension. 
{JBhide, /.) DINa NatH v. EmperOR. 

123 1. 0. 534 = 31 Or. L. J. 532= 
1929 Or. 0. 636= A. I. B. 1929 Lah. 860. 

-j Copies of statements recorded under S. 164 not 

given to accused’s counsel — Copies of statements record- 
ed under S. 162 applied at beginning of cross-examina- 
tion but not immediately supplied — Magistrate ordering 
accused's counsel to start cross-examination at 4-l5 p.m. 
of witness whose chief examination lasted for whole day 
— These incidents gave reasonable apprehension in 
accused’s mind that they may not have fair trial and 
justified transfer of case. A. I. R. 1925 Lah. 361, Foil. 
iS ^ emp , /.) GhULAM NABI v. EMPEROR. 

117 1. 0. 377= 30 Or. L. J. 760 = 
A.I.B. 1929 Lah. 429. 
■■■ "- Where the Magistrate deliberately refused to give 
ac^sed facilities to the applicant to prosecute his civil 
suit connected with the same facts, and while examining 
him under S. 342 put questions by way of cross- 
examination and did not allow accused to add to his 
statement when shown to him under S. 364, it was 
likely that the circumstances would give rise in accused’s 
mind to reasonable apprehension that he would not get 
fair trial, so as to justify transfer of the case. A. I. R. 
1923 Lah. 264 and A. I. R. 1925 Lah. 361, Rel. on. 
(^ Bkide , /.) Faqir Singh v. Emperor. 

no I. 0. 801 = 10 Lah. 223 = 30 F. L. B. 386= 
11 A. I. Or. B. 1=29 Or. L. J. 769= 
A. I.B 1929 Lah. 382. 

’“Cumulative effect to be considered. 

It is not necessary, when supporting an application for 
transfer, to establish that there is any actual bias in the 
mind of the Magistrate concerned. It is the cumulative 
effect likely to be produced on the mind of an ordinary 
reasonable accused person that has to be seen. The 
question whether sufficient grounds are made out for a 
transfer is often a matter of opinion and depends on 
inferences to be drawn from facts that have happened. 
iSulaiman, Ag. C. J. and Dalai a7id Mukerji, //.) 
Three Vakils of JhanSI, In the matter of. 

26 A. L. J, 1250 = 110 I. 0. 686 = 29 Or. L. J. 750 = 
A. I. B. 1928 All. 896 
• -Complainant exempted from personal appearance 
on certain dates, while accused ordered to furnish bail 
on his coming late on account of the missing of the train 
—This do^ not amount to a sufficjent ground for 
transfer. {Tek Cfiand, /.) Hari KriSHEN DaS v. 
Emperor. 29 P. L. B. 667=29 Or. L. J. 867= 
11 A. I. Or. B. 200 = 111 I. 0. 461 = 

' ^ A. I. B. 1928 Lah. 757. 

When the entire evidence in the case has been 

recorded and the case has been argued by the respective 
partis, and the only thing that remains to be done is 
for the Magistrate to pronounce his judgment the expres- 
sion of opinion by him at this stage that the petitioner 
had taken a prominent part in the affair is not a reason 
to apprehend that the Magistrate has prejudged the case 
against the petitioner. {Jai Lai, /.) TekCHAND v. 
Emperor. lOS I. O. 608=29 Or. L. J. 429= 

^ , 10 A. I. Or. B. 144 (Lah.), 

" " " ■ H ospitality of' complainants son. 

Although Ma^strate receives hosintality in ignorance 


OB. P. CODE (1898), S. 526— Apprehension— Gro- 
unds for. 

of the fact that his host is the son of the complainant, it 
w’ould naturally raise a reasonable apprehension in the 
mind of the accused that they would not have a fair 
trial in the Magistrate’s Court, and a transfer should be 
ordered. {Fforde, J.) NaRAIN SINGH v. EmperOR. 

27 Or. L. J. 665 = 94 1. 0. 133= 
A. I. B. 1926 Lah. 347. 

Expressio7i of distt7ict opinion. 

Where the trying Magistrate had expressed a distinct 
opinion in his order in a previous case that the applicant 
was guilty of abetting the accused in that previous case 
who were servants, held there was ample ground for a 
reasonable apprehension that appellant would not receive 
impartial trial. {Findlay, Offg, /. C.) VisHWANaTH 
Prasad v. Emperor. 27 Or. L. J. 210= 

92 1. O. 162= A.I. B. 1926 Nag. 98. 
Fear of superior officer's influence. 

The fear in the accused’s mind that a Deputy Magis- 
trate making an enquiry prior to commitment would be 
influenced by the opinion, as to the guilt of the accused, 
of the District Magistrate formed in the extra-judicial 
inquiry as to the collection of evidence and to the proper 
conduct of the prosecution and that he would not get 
justice in the Court of the Deputy Magistrate is not a 
sufficient ground to transfer the inquiry to another 
Magistrate. {Dalai, J. C.) Uma NATH Sukla v. 
Emperor. 93 1. 0. 1047=2 O. W. n. 847= 

27 Or. L. J. 651 = A. I. B. 1925 Oudh 731. 

Magistrate's attempt to compromise case cait 

reasonably cause suspicion of partiality. 

A natural suspicion can arise in the minds of parties 
and the case should be transferred on the application of 
one of the parties where the Magistrate has made an 
attempt to have the case compromised because what the 
Court has to consider in a question of transfer is not 
, alone the question whether the Presiding Magistrate 
has really any bias in his mind against the applicant for 
1 transfer but also whether the applicant for transfer may 
reasonably have entertained an apprehension of partiality 
on the part of tbe Magistrate in view of any incidents 
which may have happened, though such incidents are 
capable of explanation and may be altogether independent 
in their origin of any actual bias in the Magistrate’s 
mind : 35 All. 5 Foil. {Dalai, A. J. C.) Gaya 
Charan Misra z/. kunwar Bahadur. 

81 1. 0. 68 = 25 Or. L. J. 570 = 
A. I. B. 1926 Oudb 179. 

If the Magistrate makes observations which go 

to show that he is not favourable to the prosecution, 
complainant has cause for reasonable apprehension in 
his mind that the case is not being tried in a fair way, 
and there is sufficient ground to order transfer of the 
case. {Kulwa7tt Saftay, /.) SheODHarI Rai v. 
JHINGUR RaI. 88 I. 0. 993 = 7 P. L. T. 49 = 

26 Cr.L. J. 1249= A. LB. 1926 Pat. 818. 
— Crimmal trial — The real question. 

In regard to a petition to transfer a case from one 
Magistrate to another the question to be considered is 
whether it is possible from the accused’s point of view, 
to say that his apprehension is not reasonable. Where 
it was alleged that the complainant was closely associa- 
ted with the Magistrate’s brother in electioneering work 
and the Magistrate himself was assisting his brother in 
electioneering, Held, that under the circumstances the 
accused’s apprehension of unconscious injustice 
was not unreasonable, held further that no slur was 
thereby cast on the Magistrate. {Sanderson, C • /. and 
Cuming, J.) PULIN BEHARI DaY tf, ASHUTOSH 
Ghosh. si I. C. 560 = 39 O. L. J. 830= 

26 Or. L. j: 944= a. L-B. 1924 Cal. 981. 
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OR. P. CODE (1898), S. 526 — Apprehension — 
Grounds for. 

An erroneous view of the law is not a reasonable 

ground for appiehension that the case will not be pro- 
perly tried. (^Kulwant Sahay^ /.) NaNDA KISHORE 
MISRA V. Kalika MISRA. 77 I. O. 810 = 

5 P. L, T. 487 = 1924 P. H. 0. 0. 196 = 

25 Or. Ii. J.458 = A. I. R. 1924 Pat. 695. 
— S. 526— Apprehension-Immaterial. 

C nterion for transfer. 

The criterion for a transfer under Cl. (1) (a), S. 526, 
is that the High Court must be of opinion that the ap- 
plicant will not receive a fair and impartial trial in the 
Court below. The mere fact that the applicant enter- 
tains an absolutely unreasonable belief that he will not 
have a fair trial would not be sufficient to order a trans 
fer under Cl. {e)^ S. 526 (1), Cr. P, Code. A. I. R. 
1926 Nag. 448, Doubted. {jFzndtay, J, C.) PaNDU 
rang Krishnaji V. Emperor. 105 1. C. 226= 
10 N. L. J. 184=28 Or. I.. J. 898 = 
9 A. I. Cr, R. 49 = A. I. R. 1928 Nag. 21. 

It is not sufficient to found an application for 

transfer that the applicant is apprehensive that he will 
not get a fair trial. No Court ought to interfere by an 
order for transfer unless it is satisfied by clear and un- 
impeachable evidence that the Court, or the individual, 
from whom it is proposed to transfer the case, has by 
some personal conduct rendered himself unfit, or unlike- 
ly to give the accused a fair trial. Subject to that 
salutary provision local people must take the local 
Courts as they find them. (Walsh^ C. /.) RaZA 
Husain v . Emperor. 99 1, o. 105== 

8 L. R. A. Cr. 17 = 28 Cr.L, J. 73 = 
7 A. 1. Cr. R. 149= A. I. R. 1927 AU. 184. 
— S. 526— Apprehension— Influence. 

Where the accused suspected that the whole 

atmosphere in the place of trial was against him and was 
afraid that the local authorities would influence the 
Magistrate in prejudicing his mind against the accused, 
fdeld, that a good ground for transfer was made out. 
K^Kinkhede, A./.C,') ANANT WaSUDEO CHANDIKaR 
<2. KinG-Emperor. 83 I, 0. 723 = 7 N. L. J. 165= 

26 Cr. L. J. 163 = A. I. R. 1924 Nag. 243. 
— S. 526— Apprehension— Possibility of, 

-//; cases of doubt of personal impartiality of the 

Juage or where his acts and orders create reasonable 
apprehension in accused^ transfer should he granted but 
not otherwise. 

Where any doubt can be shown as regards the per- , 
sonal impartiality of the piesiding Judge of the Court, a I 
transfer should immediately be granted ; but where no 
Such personal grounds can be shown a transfer should 
only he granted when the Magistrate has shown by his 
acts or orders that there is a possibility that he may be 
prejudiced against the accused or, at any rate, that the 
accused might have a -reasonable apprehension that he 
is^ so prejudiced. Such an apprehension should not 
arise^ from the ordinary acts of a Magistrate perfor- 
med in the course of a case. • During the conduct of a 
protracted trial it necessarily happens that many points 
arise upon which the Magistrate has to give a decision, 
and the fact that he makes a decision against the accu- 
sed is not sufficient to warrant any apprehension of 
impartiality if the order is passed in good faith and the 
reasons for the order are duly stated. 30 N. L. R. l5 ; 
A.I.R. 1926 Nag. 448 ; 23 Cal. 499 ; 19 All, 64 ; 10 C. 
W\ N. 441 ; 1 N- L. R. 134 ; 2 Q. B. D. 558, Ref. 
(^Staples, A. J, C,) K. FasIUDDIN e/. EmPEROR. ' 

117 I. O. 213^ 30 Or. I.. J,.728= 
1929 Or. 0. 47 = A. I. R. 1929 Nag. 172. 
— S. 626^Apprebension— Reasonableaess of. 

— Where susceptibilities of accused >are moved hy 


OR. P. CODE (1898), S, 526— Apprehension — Rea- 
sonableness of. 

fact that Magistrate has outside knowledge of proceed- 
zngs^ case should be transferred, 

A Judge or Magistrate having outside knowledge in 
respect of matters which form the subject-matter of the 
proceedings before him and having such knowledge 
from outside the Court before the actual hearing of these 
proceedings commences is in a position of embarrass- 
ment in dealing with the case. The question is not in 
these cases as to whether the Magistrate having such 
outside knowledge will utilise that knowledge for the 
purpose of decision in the case but the question is whe- 
ther there can be any reasonable apprehension in the 
minds of the accused persons that the Magistrate having 
the outside knowledge before him may not be betrayed 
by it into taking a view which the evidence might not 
support. W’heie the susceptibilities of the accused per- 
sons are reasonably moved by the reason of the fact 
that the Magistrate has outside knowledge not based on 
evidence on record, the case should be transferred from 
him : Sergeant v. Dale, 2 Q. B. D. 558 ; 20 Cal. 857 
and 23 Cal. 495, Ref. {Mttter and S, K, Ghose, JJf) 
Satindra Nath v Emperor. 1251. 0. 275 = 
31 Cr, L. J. 805 = 1929 Or. 0. 597= 
A. I. R. 1929 Cal 809. 

In dealing with an application for transfer what 

the Court has to consider is not so much the question 
whether there has been any real bias in the mind of the 
presiding Judge against the applicant, but it is the 
question whether by the remarks of the Judge a reason- 
able apprehension is created in the mind of the appli- 
cant that he would not have an impartial trial ; A. I. 
R. 1925 Lah. 36l, Foil. {M IaI, /.) Sikandarlal 
PURI V. Emperor. 113 1. 0. 321 = lO Lab. ,778 = 
12 A. I. Or. R. 96=30 Or. L. J. 129 = 
A. I. R. 1928 Lab 976. 
——Bona fide apprehensmi by reasonable man that 
accused will not receive fair trial is sufficient ground — 
Magistrate cofivicting other persons on similar evidence 
is no ground. 

The policy of law is to inspire confidence in the minds 
of the accused persons in the administration of justice 
and in the integrity of the Magistracy. The superior 
Courts are expected to have due regard to the, suscepti- 
bilities of the accused persons and if they are satisfied 
that there are reasonable grounds, that is, grounds which 
a reasonable person placed in the position of an accused 
person considers to be sufficient for entertaining appre- 
hension that the accused will not have a fair trial in the 
Court of the Magistrate then an order for transfer 
should be made. The mere fact that the Magistrate 
has on a previous occasion tried other cases against 
otner accused on similar evidence and convicted them is 
no ground for transfer. A.I.R. 3924 Lah. 257 and 
4 C. W. N. $24, Dist. ; 33 All. 583 ; 31 Cal. 715 and 
36 Cal, 104, Foil, U<ii Lai, /.) AMAR NaTH v. EM- 
PEROR, 29 Or. L. J. 295 = 1071. 0. 788= 

A. I R. 1928 Lab. 460. 

Whether apprehensions of the accuiied are true 

or not, it is not for the appellate Court to decide ; it is 
enough for the transfer of the case if he has reasonable 
ground for such an apprehension, {/wala Prasad and 
Ross, //.) CHHANU PRASAO SINGH V. EmPEROR, 
107 I, 0. 160=9 A. L Or. R. 486 = 
29 Or. L I. 229 (Pat). 
Question to he ebnsidered is whether accused rea- 
sonably thinks that he would not home a fair trial* 

In a dealing with applicatjcws for transfer, the High 
Court has to consider not. whether any real bias exists iri 
I the;mind of the presiding Judge against the accused, but 
1 the question is, whether circumstances do not exist which 
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OR. R. CODE (1898), S. 526— Apprehension— Rea* 

sonahleness of. 

though they may be susceptible of explanation, are 
nevertheless calculated to create in the minds of the 
accused a reasonable aoprehension that they would not 
have a fair and impartial trial. In determining whether 
the apprehension is reasonable or not the Court has not 
to come to a conclusion on abstract principles but has 
to beai in mind the degree of intelligence of the accused. 
Sergeant v. Dale^ (1877) 2 Q. B. D. 558 and The King 
V. Sussex Justices ex parte Me. Carthy^ (1924) 1 K. B. 
256, Foil.; A. I. R. 1923 Lah. 264 ; A. I. R. 1925 Lah. 
361 and Lah. Cr. M. 8 of 1926, Ref. Where the accused 
had a reasonable belief that they had by various acts of 
theirs incurred the displeasure of the District Ma^strate 
and other local authorities, and that they would not have 
a fair and impartial trial in that district and the belief 
was strengthened by the fact that the Superintendent of 
Police conferrred with the District Magistrate with re- 
gard to their cases before the prosecutions were actually 
launched and there was the further circumstance that 
legal practitioners at the place evaded taking up the 
cases of accused, 

Held^ that the cases of accused ought to be trans- 
ferred. {Xek Chand, /.) MUTSADI LAL u. EMPEROR. 

28 Or. L. J. 787= 104 1. 0. 227= 
A. I. B. 1927 Lali. 709. 

— ' I mmaterial—^ Allegation must he examined and 

found true. 

If an accused person does in fact believe that he will 
not have a fair and impartial trial in a certain tribunal, 
it is in the last degree inexpedient that he should be 
tried by it and the case must be transferred, unless that 
is impossible, however high the certainty of the imparti- 
ality of that tribunal may be in the minds of all right- 
thinking men, and however discreditable to him the 
existence of that belief in his mind may be. But the alle- 
gation of the accused, like any other, must be examined 
and found true before it can be accepted. The question 
is not whether the belief is reasonable or unreasonable 
but whether it exists or not though the only way of 
deciding whether it exists or not is to see whether it 
might reasonably be expected to exist in a person of the 
standards of intelligence and honest common in the 
class to w'hich the accused belongs. 10 N. L. R. 15. Not. 
Appr. {^Hallifax, A, J. C.) ABDULLA v. EMPEROR. 

22 NT. L. R. 99 = 27 Or. L. J. 836 = 95 1. 0. 755= ' 
A. I. R. 1926 Nag. 448. 
Accused's degree of intelligence important factor. 

It is of the utmost importance that persons arraigned 
before the Court should have confidence in the imparti- 
ality of the Court and if a person has a reasonable cause 
to apprehend that the Court before 'whom he is being 
tried is not completely free from bias, a transfer should 
be directed. In deciding what is reasonable cause, re- 
gard must be had not so much to the motives which 
might be supposed to bias the judge as to susceptibility 
of the parties. Hence the degree of intelligence posses- 
sed by an accused who applies for transfer must be taken 
into consideration while deciding his application. If the 
actions of the Judge though capable of being explained 
and though traceable to a superior sense of duty are 
Calculated to create in the mind of the accused an appre- 
hension that he may not have an impartial trial the case 
should be transferred to some other Judge for trial. 
{Moti Sugar, J.) AHMAT DlN v. EmPEROR. 

26 Or. L.J. 638=81 1.0. 126*A.I.R. 1926 Lah. 101. 
— S. 526— Apprehension— Strong language. 

Use of strong language by Court is never calcu- 
lated to satisfy the litigant public before it. An officer 
Is sometimes bbund to feel strongly on particular occa- 
sions, but as soon as he expresses himself strongly, he 


CR. P. CODE (1898), S. 626— De Novo trial. 

gives himself away and if he raises by his language, an 
apprehension in the mind of a party that the Officer is 
prejudiced the officer has only himself to thank. Besides 
a calm state of mind is absolutely essential for the dis- 
posal of all cases whether civil or criminal. (^Mukerjt, 
J.) Muhammad akbar v. Emperor. 

47 All. 288 = 23 A. L. J. 133 = 26 Or. L. J. 538 = 

6 L R. A. Or. 67 = 85 I.O. 378= A.I.R. 1925 All. 283. 
— S. 526 — Bias. 

The exercise by the Magistrate of the discretion 

vested in him by la'w in granting bail is no proof of bias 
on his part. {Kincaid, J. C.) JUMO v. EmpEROR. 

95 1. 0. 939 = 20 S. L. R, 136 = 27 Or. L. J. 859 = 
A. I.R. 1926 Sind 257. 

Refusal to grant an application for a gun license 

put in after the expiration of the usual season for the 
granting of gun licenses is no evidence of bias. {Foster, 
J.) Rabindpa Nath v. Emperor. 84 1. 0. 441 = 
26 Cr L. J. 297= A. I. R. 1925 Pat. 339. 
— S. 526— Costs. 

Where an application for the transfer of a case 

has been made to the High Court and has been thrown 
out on the ground that it is frivolous or vexatious, the 
Local Gk)vernment opposing the application is entitled 
to recover its costs from the applicants. {Boys, King 
and Sen, //.) EMPEROR v, KaNVER SEN. 

123 I. 0. 330 = 1930 A. L. J. 209 = 52 AU. 263= 
1930 Or. 0. 319 = 31 Cr. L. J. 485= 
A. I. R. 1930 All. 206 (P.B.). 

There is not and there cannot be a cast iron rule 

that the Crown neither pays nor receives costs. Excep- 
tions may be grafted upon this rule by local statute. 
The peculiar circumstances of a case may also necessi- 
tate a departure from the said rule. Johnson v. Reg. 
(1904) A. C. 817, Rel. on.; 36 Mad. 601, (P. C.) Ref. 
{Boys, King and Sen, JJ.) EMPEROR v. KaNVER Sen. 

123 1. C. 330 = 1930 A. L. J. 209 = 52 All. 263 = 
1930 Cr. O. 319 = 31 Or. L. J. 486 = 
A. I. R. 1930 All. 206 (F.B.), 
— S. 626 — De Novo trial. 

The District Magistrate cannot impose, without 

the consent of the accused while transferring a case, a 
condition that there would be no de novo trial, the right 
being recognized by S, 350 (1). {Jai Lai, /.) Go WAR* 
DHAN Das V. ABBAS ALT. 1930 Or. 0. 176 = 

121 1. C. 374 = 31 Cr. L. J, 257 = 
A. I. R. 1930 Lah. 168. 

Order for retrial from the stage of irregularity 

— Counsel* s consent. 

Convictions of certain accused were set aside on ap- 
peal on the ground that provisions of S. 342 had not 
been complied with, and re-trial was ordered from the 
place where the irregularity had occurred. The accused 
prayed for transfer on the ground that as they had no 
further statement or evidence to offer.it was a foregone 
conclusion that the Ma^strate., would convict them^ 
again. 

Held, that no general rule could be laid down for 
Such cases but as the counsel for petitioner had said that 
the accused would not demand a de novo trial which 
otherwise they could claim, the case could be transferred 
to another Magistrrte who was to take up the trial from 
the place where the irregularity had occurred. {Dalip 
Singh, /.) Tej Muhammad v Emperor. 

124 1. O. 679=31 Or. L. J. 727 = 1930 Cr. 0. 161= 
A. I. R. 1930 Lah. 163. 

—The trial Magistrate committed an. illegality 

vitiating the trial. Further many of the witnesses both 
of the prosecution as also of the accused were examined 
after the iUegality happened. The Magistrate had consi- 
1 dered all the evidence and expressed his opinion on iti 
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CR. P. CODE (1898), S. 626— Be Novo trial. , 

Held^ that it would be proper to order a de novo trial 
by another Magistrate. {Mtrza and Patkar, //.) 
Emperor v. Laxman Ramshet alwe. 

31 Bom. L B. 693 — 63 Bom. 678 = 
1929 Cr. C. 130 = 121 1. 0. 688 = 31 Or* L. J. 309 = 

A. I. R. 1929 Bom. 309. 

Sessions Judge hearing appeal from a conviction 

on a complaint made by him under S, 476-/4 — Practice 
explained, 

A witness made two conflicting statements in a trial 
before a Sessions Judge who made a complaint to the 
District Magistrate stating that the second of the two 
statements was false, the Magistrate framed a charge in 
respect of the second statement only and convicted the 
accused : On appeal which was heard by the same 
Sessions Judge, re-trial was ordered. 

Held^ that the accused is entitled to a decision from a 
Judge who approaches his case with an open mind; and | 
that the proceedings should be quashed on the ground 
that the complainant and the appellate Court were 
one and the same and it would not be illegal but most 
inadvisable to submit the accused to a fresh trial be- 
cause of the initial mistake of the Court in not framing 
the charge in the alternative and the principle of nemo 
debet visvexari apidies in the spirit if not in the letter. 

( Harrison, J,') Saj v, EmPEROR. 

8 Lab, 496 = 28 P. L. R. 688 = 106 I. 0, 342= 
29 Cr L. J. 6 = A. I. B. 1927 Lab. 671. 

Case remanded by appellate Court for retrial 

need not necessarily be transferred to another Magis- 
trate* 

It is not a general rule that when a case is remanded 
by the appellate Court for re-trial, it should always be 
sent to a different-Magistrate to the one who held the 
trial originally, merely on the ground that the former 
Magistrate having already expressed an opinion against 
the accused when convicting him the latter has a rea- 
sonable apprehension that he will not have a fair trial 
in the Court of that Magistrate. A.I.R. 1926 Cal. 
1178, Dist. (/rtZ Lai, J.) MaHOMED SHOFI v. 
Emperor. 28 Or. L. J. 647=103 I. 0. 108= 

A.I.R. 1927 Lah. 646. 

- -Re-trial — Order after quashing conviction — Pe- 

trial by another Magistrate is advisable. 

Where accused have once been convicted and the 
conviction is upset by superior Court and re-trial order- 
ed, unless it is impossible to get a Magistrate other 
than the one who has already convicted the accused or 
unless there be circumstances which would necessitate 
the trial of the same case before the same Magistrate 
over again, it is desirable that the trial should not be 
held before the same Magistrate. {Panhin and Maker- 
fee, //.) Bali Ram Kalwar v, Sitaram Kalwar. 
30 0. W. N. 1002 = 27 Or. L. J. 1188 = 97 I.O. 948 = 
A. I. B. 1926 Cal. 1173. 
— S. 626--Duty of Counsel. 

Statements of clients should be tested by pleader. 

Although it is perfectly true in one sense that a legal 
adviser must accept statements of fact from his client 
yet in applications for transfer statements imputing 
prejudice or unfairness or corruption to Magistrates 
should not be made unless the statements of the client 
as tested by the adviser are found sustainable, unless 
they are found to be corroborated and unless adviser 
has taken some steps not necessarily to pledge himself 
for his client’s veracity but such as to give him, as a 
reasonable man, ground for belief that the statements 
at any rate are such as should be properly investigated. 
The duty of the legal profession is a very serious one 
both with regard to applications of this kind and also in 
respect of pleadings. An application for transfer di^af- 

CR. D.— 58 


i. P. CODE (1898), S. 626— Duty of Court. 

ted by mukhtar contained a statement which would 
have been considered as a statement that there was such 
a relationship between the Magistrate and the person 
who was mentioned as having visited him, as to make 
it undesirable that Magistrate should sit and try a case- 
in which the interests of that person were adversely 
affected. The statement was found to be totally 
unfounded and untrue. 

Held, that the mukhtar was guilty of professional, 
misconduct. {Courtney-Terrell,C, J,, Ross and JCul- 
want Sahay, //.) S. MUKHTAR, MaDHEPURA. Pt 
the matter of, 116 I. C. 762= 8 Pat. 676 = 

10 P. L. T. 711 = A. I. R. 1929 Pat. 161 (F. B,y 

Although every application for adjournment for 

the purpose of a transfer indirectly implies that there 
is a belief in the mind of the accused person that he 
vrould not have a fair trial, an application for adjourn- 
ment under S. 526 does not always amount to an allega- 
tion of partiality made by the accused’s vakil against 
the trying Magistrate. If an application is made in 
good faith, the mere fact that it turns out subsequently 
that there are not suiBcient grounds for transfer would 
not lead to a necessary inference that there was miscon- 
duct on the part of the practitioners who were respon- 
sible for such an application. A.I.R. 1924 All. 253, 
Dist. {Sulaiman, Ag, C. J , Dalai and Mnkerji, 
fn the matter THREE VAKILS OF JHANSI. 

26 A. L. J. 1250=1101. 0. 686 = 29 Cr. L. J. 760 = 
A. I. R. 1928 All. 396. (S. B.). 

— -S. 526— Duty of Court. 

Section IS mandatory — Deviation makes proceed- 
ings illegal, 

S. 526 (8) embodies a statutory mandate which 
Courts ought to respect and obey and consequently if 
subsequent to an application under that section the 
Magistrate without granting adjournment proceeds with 
the case, the trial becomes illegal and not merely irre- 
gular and curable under S. 537. A.I.R. 1924 All. 533; 
A.I.R. 1928 All. 660 and A.I.R. 1928 All. 268, Rel. on. 
{Sen, J,) LUTTURz/. EMPEROR. 124 I. C. 17 = 
31 Or.L.J. 590 = 1930 A.L.J. 647 = 1930 Or. C. 376 = 

A. I. R. 1930 AU. 263. 

— Where a rule of law is absolute in terms, the 

said rule has got to be observed and duly given effect to,, 
and it is no province of a Magistrate to deviate from 
the said rule. {Sen, /,) LUTl'UR v, EMPEROR. 

1930 A. L. jr. 647=124 1. O. 17 = 31 Cr. L. J, 690 = 
1930 Or. 0. 376 = A. I. B. 1930 AU. 263. 

Magistrate apprised of the trafisfer application 

at a late stage — Order stating that he refrained from 
further proceedings, but cancelling bail bonds — Ca^e 
fit for tra?isfer. 

Where an accused applied for transfer of his case to 
the High Court without informing the trying Magistrate 
and where the Magistrate examined a number of wit- 
nesses for the prosecution and examined the accused and 
the accused in answer to one of the questions disclosed 
that he had applied for transfer and the Magistrate 
made an order stating that he refrained from taking fur- 
ther proceedings until the order of the High Court, but 
at the same time cancelled the bail, holding that there 
was prima facie evidence against the accused. 

Held, that this was not either a correct or a consis- 
tent attitude for the learned Magistrate to adopt. Once 
having correctly expressed an opinion that he “refrainedi 
from further proceedings” in view of the application 
made to the High Court, he ought to have stayed his 
hands completely for the time atKl certainly he ought not 
to have taken the serious and drastic step of cancelling 
the bail bonds of the accused and that this proceecHng 
was likely to produce a reasonable apprehension kx the 
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OB. P. CODE (1898), S. 526— Duty of Court. 

mind of the accused that he would not have a fair and 
impartial tiial before the Court, and this was therefore 
a fit case for transfer. {Agha Hatda?-, /.) TaKAYA 
Ram z'. Emperor. 1930 Or. C. 1054= 

A. I. B. 1930 Lali. 958, 
Proper apphcatioii for transfer should he insis- 
ted up07i when allegations are made against trial 
Magistrate. 

It is no doubt true that a District Judge can transfer 
a case suo motu^ but when action is taken at the in- 
stance of a party, a proper application should as a rule 
be insisted upon, specially when allegations are made 
a^inst the trial Magistrate. The functions of the 
District Magistrate under S. 528 which empowers him 
to transfer cases from the Courts of the Magistrate 
subordinate to him are judicial functions and mu.st be 
exercised with due observant:e of the procedure and foi - 
malities which have to be followed in all other judicial 
matters. He must be moved by a proper application 
openly presented in the Court by the aggrieved party 
personally or through a person duly authorized by him 
for that purpose. Sufficient ground for transfer must 
be shown and notice to the other side must be issued 
before order for transfer is passed. The Magistrate has 
also to record his reasons for transferring the case. 
{Jai Lai, /.) GOWaRDHAN DaS v. ABBAS ALI. 
1930 Or. C. 176 = 121 1. 0. 374=31 Or. L. J. 267= 
A. I. E. 1930 Lah. 168. 
Where the accused in the course of a trial ap- 
plies for an adjournment for the purpose of moving the 
High Court for transfer and the Court rejects the appli- 
cation on the ground that it had been made after the 
trial bad begun, such rejection is contrary to the terms 
of S. 526 (8) and vitiates the w'hole proceedings. {Wal- 
ler and Cornish, //.) NATHAN a. EMPEROR. 

124 1. C. 501=31 Or. L. J. 715=1930 Or. 0, 187= 

53 Mad. 165 = 2 M.Or.O. 222=30 M. L. W. 883 = 
1930 M. W. N. 78= A. I, R. 1930 Mad. 187= 
57 M. L. J. 763. 

Proceedings under S. 145. 

In proceedings under S. 145 it is not obligatory upon 
the Magistrate to grant an adjournment on receipt of an 
application filed by a party, intimating him that an 
application would be made for transfer under S. 526, 
and asking him to adjourn the case for that pur- 
pose. The application should- be overruled and the 
rejection is not violation of the provisions of the Code. 
{Mukerfi, and Jack, JJ.) JAMIR SHEIK v. MURAKI 
Mohan Choudhury, 67 Cal.869 = 124 1. 0. 522= 
31 Or. Ii. 698=1929 Or.C. 522=50 O.Ii J. 331= 
34 0. W. N. 69 = A, I. B. 1929 Cal. 778. 
— - — The Magistrate is not bound to entertain an 
application for adjournment, for applying to High Court 
for transfer, if it does not state the grounds or if it is 
made at a very late stage of the proceedings, e.g., when 
the evidence of one party has been closed. {Mukerji and 
Jack, JJ.) Jamir Sheik v. Murari Mohan chau- 
DHURY. 67 Oal. 869 = 124 1 0.622 = 31 Cr.L.J. 698 = 
1929 Or. 0. 622 =60 0. L. J. 331=34 0. W. N. 69 = 
A. LB, 1929 Oal 778. 

' '’“Imposing condition is illegal. 

Where it is notified to the Court that an application 
is Intended to be made and a postponement prayed for, 
the Court has no discretion but to grant postponement 
and the order of the Court imposing a condition while 
complying with the prayer is illegal. {Jai Lai, /.) 
DAYAWANTI V. BITANAM. 119 I.O. 327= 

SOP. D.B. 667=30 Or.X.J. 1048 = 1929 Or.O, 216 = 
A. I. B. 1929 Lah 702- 

^ -^Pfftper to pass emergent ‘ orders. ' ^ 

' When, ajffl 'accused person presents an 'application 


I OB. P. CODE (1898) , S. 526— Duty of Court. 

' under S. 526, Cl, (8), Cr. P. Code, it is the duty of the 

1 Court to stay all judicial proceedings, - that is, that the 

Couit should not go on heaiing the case which was be- 
fore it; but it is not right to say that as an effect of the 
application the juiisdiction of the Court ceases and that 
the Court cannot pass any emergent order which the law 
authorizes it to pass. {Walsh and Banerji, J Jf) Haji 
Bagridi V. Emperor. 26 A.L J. 398 = 

9A.I.Cr.B.269 = 9L.B.A Or. 37 = 108 1.0.569 = 
29 Or. L. J. 448 = 9 L.B.A.Cr. 102= 
10 A.I.OrB. 142= A. 1. B. 1928 All. 268. 

Transfer 'even at advanced stage of trial — When 

ordered. 

If good grounds for a transfer of a criminal case are 
made out, the Court ought not to refuse it merely 
because the case has reached an advanced stage or that 
the transfer may entail expense and trouble to all con- 
cerned. A Magistrate made certain premature and ill- 
advised remarks regarding the testimony of certain 
defence witnesses and held out threats to the accused 
regarding the sentence and the effect of his application 
for transfer of a case. From all this it appeared that 
the attitude of the Magistrate towards the accused was 
hostile to them; and a reasonable apprehension w^as 
created in the mind of the accused that he w’ould not 
get justice from him. The trial of the case however, 
was so far advanced that the entire evidence for the 
prosecution and the defence had been recorded and a 
date was fixed for the hearing of arguments. 

Held, the case was a fit one for ordering a transfer. 
Misc. Revn. No. 104 of 1924; Misc. Cr. Case No. 78 of 
1924, Rel. on. {Jai Lai, J.) SlKANDAR LAL PURI 
z/. Emperor. IIS I.O. 321 = 10 Lah. 778 = 

12 A. I. Or.B. 96 = 30 Or L. J. 129 = 
A. I. B. 1928 Lah. 975. 

When an accused notifies to the Court before 

which his case is pending, his intention to make an 
application under S. 526, Cl. (8), for a transfer of his 
case, it is the duty of the Magistrate to grant adjourn- 
ment. The Magistrate has no power to proceed with 
the hearing of the case until a reasonable postponement 
has been granted. All the subsequent proceedings after 
his refusal are unwarranted by law and ought to be 
set aside. {Addisem, /.) (^HULAM Ra<?UL v. EmpEROR. 

109 I. O. 360=29 Ox. L. J. 536 = 
A. I. R. 1928 Lah. 850. 
— Atmosphere engendering suspicion. 

The trial of a case should be in an atmosphere which 
does not create even a suspicion that there has been or 
is likely to be an improper interfeience with the course 
of justice. It is not merely of some impoitance but is 
of fundamental importance that justice should not only 
be done but should manifestly be seen to be done. 
Sergeant v. Dale, (1877) 1 Q. B. D. 537 ; Kingv. 
Sussex Justices'. Ex parte McCarthy, (1914) 1 K. B. 
256; Rex v. Essex Justices : Ex parte Parkins, (1927) 

2 K. B. 475; A. I. R. 1923 Lah. 264 and A.l.R. 1925 
Lah. 361, Foil. {Tek Chand, /.) HaRI KiSHEN DaS 
V. Emperor. 29 P. L. B. 667=111 1,c. 451= 

29 Or. L. J. 867 = 11 A. L Or. R. 200 = 
A. LB. 1928 Lah. 757. 

Under the amended S. 526 (8) as soon as the 

Public Prosecutor, complainant or the accused person 
notifies to the Court his intention to make an applica- 
tion to the High Court for transfer, the Magistrate is 
bound to adjourn the case an d it is not competent to 
him, after such an application has been made, to record 
any evidence at all. A. I. R. 1924 Ail. 533, Ref. 
{Tek Chand, J.) GHIRANJI LaL v. CROWN, 

9 Lalii 587=29 Or. L. J. 815=111 1. 0. 319= 

, A. L B. 1928 Lah. X- 
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CR. P. CODE (1898), S. 526— Duty of Court. | 

The convenience of the accused has to be consi* ' 

dered rather than that of the complainant for transferr- 
ing a case. (^Le Rosstgnol^ /.) SOHAN LaL z/. GopaL 
Singh. 27 Or. L. J. 563-94 I. 0. 131 = 

A. I R. 1926 Lali. 493. 

~Ob ligation to adjourn. 

Wheie an application is made to adjourn a case to 
enable the accused to apply for transfer, it is not for 
the Magistrate to decide whether the applicant had an 
apprehension that he would not receive a lair tiial at his 
hands. He is bound to adjourn the case unless in his 
judgment he was bona fide satisfied that the applicant 
had no intention to make an application for transfer : 
A. I. R. 1926 Sind 137, Rel. on. A refusal to adjourn 
the case without just cause is by itself a sufficient ground 
for transfer under S. 526. 3 S.L.R. 155 and 8 S.L.R. 
341, Foil. (Rupckand Btlaram, A. J. C.') JATOI v. 
Emperor, ' 20 S.L.R 122 = 

27 Or. L. J. 935 = 96 I. 0. 391 = 
A. I.R 1926 Sind 288. 

—Whenever an intention to make an application 

under S. 526 of the Cr. P. Code is notified to the Court, 
the Magistrate is not bound to adjourn or postpone the 
case, unless he is satisfied that the accused person has a 
bona fide intention to make an application to the High 
Court. (^Kennedy ^ J, C. and DeSouza^ A. J. C.') 
Nathoomal V. Emperor. 20 S. L. R. 64= 

27 Cr. L. J. 40 = 91 1. O. 72= 
A. I. R. 1926 Sind 137. 

S. 526 is imperative and at any stage an accused 

notifying to the Court his intention to apply for transfer 
the Court must postpone the case for giving reasonable 
time for making the apphcatioi\. (^Suiaiman, J.) 
Satraj Singh v. Emperor. 83 1. 0. 699= 

22 A. L, J. 430 = 5 L. R A. Cr 57= 
26 Cr. L. J. 139= A. I. R. 1924 All. 633. 

A case having once been dismissed on the report 

of the police by a Magistrate was resurrected in the 
form of a complaint at the suggestion of the Revenue 
Assistant. The Magistrate subsequently noted that as 
he had expressed an opinion on the case, he thought it 
better he should not try it. Held, that this was a good 
ground for transfer. Applications for transfer giving 
good reasons, if the allegations be correct, why a case 
should be transferred, require to be seriously dealt with 
and should not be casually brushed aside as fazuL 
iHarrison, J.) BaDAN SiNGH Thk CrOWN, 

6 L. L. J. 520 = A. I. R. 1924 Lah. 257. 
— S, 626 — Pair trial. 

Copy of statement of witnesses to police — Refusal 

to grant. 

When a copy of a written statement made by a wit- 
ness before the police is asked for, it is the bounden 
duty of the Magistrate, and it does not depend upon his 
volition or good-will that he should refer to the state- 
ment made before the police and furnish a copy or 
record a definite order that he did not think it expe- 
dient in the interests of justice to furnish the accused 
with the copy. Nor can he insist upon a written 
application for the same an oral request being sufficient. 
Therefore, insistence on a written application and 
refusal to grant copies on misapprehension of law laid 
down under S. ' 162, or on other flimsy pretext are 
enough » circumstances to give the accused person 
reasonable belief that the Magistrate had no desire to 
be fair to him. 36 Cal. 560, Ref. iValal, /.) GhassOO 
Z/. Emperor. 1930 A. L. J. 606 = 123 I. 0. 685 = 
31 Or. L. J. 555=1930 Cr. 0 993* 
A. I. B. 1930 All. 737. 

The observations alleged to be made by the 

Mhgisttate in another case, which are derogatory of the 


CR. P. CODE (1898), S. 526— Grounds— A'bsence of 
Legal Advice. 

complainant, cannot be held to indicate that the 
complainant will not have a perfectly fair trial in 
deciding, first, a matter of accounts only, and secondly, 
a question as to the criminal liability not of the 
complainant but of the accused in the case. {Marten^ 
C, y., Mirza and Broomfield., JJ') 3^'^ SHAM DA- 
SANI (No. 1.) 54 Bom. 653= 32 Bom. L. R. 1123 = 

1930 Cr. 0. 1065 = A. I. R. 1930 Bom. 477 (P.B.). 

The mere fact that a police officer, who W’as in 

Couit, addressed the Magistrate during the proceeding 
is not a ground for suspecting that the Magistrate 
would be prejudiced in the trial and that the accused 
would not receive a fair trial. (^Rullan., J.') Tah 
Shah v. Emperor. 1 L. 0. 186= 

28 Or. L. J. 902= 105 I. O. 230 = 
A. I, R. 1927 Oudli 294. 

— S. 526— Grounds. 

Al)sence of Bias. 

Absence of legal advice. 

Apprehension. 

Communal feeling. 

Convenience. 

Cross complaint. 

Delay. 

Discussion outside. 

Pavour. 

Priendship. 

Harassment. 

Hostility. 

Hurry. 

Improper procedure. 

Interest. 

Intricate case. 

Local influence 

Magistrate’s action in other capacity. 

Opinion formed. 

Reality of. 

Relation. 

Substantiation of. 

I What is not. 

— S. 626— Grounds — Absence of Bias. 

Where the Magistrate was clearly wu*ongin 

refusing to grant copies of statements previously record- 
ed and made by prosecution witnesses but where his 
order w’as a bona fide one made under a genuine mistake 
of law*, 

Held, that the Magistrate did not act under any bias 
or prejudice and therefore an application for transfer on 
that ground could not be granted. (Staples, A, /. C.) 
K. Fasiuddin V. Emperor. 117 I. 0. 213= 

SO Cr, L. J. 728 = 1929 Cr. 0. 47= 
A. I. R. 1929 Nag. 172. 

— S. 626 — Grounds— Absence of Legal Advice. 

Where certain proceedings under^ S. 107, Cr. P. 

Code, assumed an importance of their own in the 
locality and it appeared that the accused could not get 
legal assistance because their lawyers were systemati- 
cally worried by the authorities and an application was 
made on their behalf for transfer, 

Held,t\i 2 X the cases should be transferred for trial 
to another place where a more calm and quiet atmos- 
phere prevailed. Chand, /.) ROSHan LaL 

EMPEROR. 31 P. L. R. 694= X9S0 Cr. 0. 1050 = 
A. 1. R. 1930 Lah. 954. 
— — Where no practitioner in a district ordinarily 
employed in criminal cases is willing to act for the 
accused, it is a good ground for transfer of the case to 
another district. (.^Simpson, A. J. C.) LaLTA v. 
TaKOOR AHMAD. 88 I. 0. 1048= 2 O, W. N. 682= 
26 Cr. li. J. 1272 ‘r= A. I. R. 1925 Oudh 672. 
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OB, P. CODE (1898), 

— S. 526— Grounds— Apprehension. 

'Cases which assume an importance of their own 

should be tried in a calm and quiet atmosphere where 
all proper and legitimate facilities can be provided both 
to the prosecution and the defence. Where certain 
incidents take place in a district, which raise a reason- 
able apprehension in the minds of the accused that they 
cannot have a fair and impartial trial theie, then the 
accused are entitled to have their case transferred to 
another district ; A. I. R. 1923 Lah. 264; A. I. R. 
1925 Lab. 35l and A. I. R. 1928 Lah. 1, Rel.on. 
iSPek Chand, /.) ROSHAN LAL «/. EMPEROR. 

31 P. L. R, 694- 1950 Or. C. 1050 = 
A. I. R. 1930 Lah. 954. 

— -Where adjournments are repeatedly made by a 

trying Court to bring pressure on the accused person to 
produce his absconding co-accused persons, the accused 
must have had reasonable apprehensions in their mind 
that their case would not be tried in that calm and 
judicial atmosphere aird with that detachment which 
every accused person is entitled to in a Court of justice. 
Therefore this is a sufScient ground for transfer of the 
case. {Agha Haidar, J,) FaKIR MOHAMMAD v. 
Emperor. 1930 Or. 0 1049= ’ 

A. I. R. 1930 Lah. 953. 
—S. 626 —Grounds— Communal feeling. 

’^Principle explained^ 

In cases of transfer where comuiunal interest are 
involved a transfer should be granted with considerable 
hesitation. In such cases the matter is not to be decided 
in the abstract whether a certain Magistrate w*ould deal 
with a matter impartially or not. The question always 
would be whether through some error or unfortunate 
accident the Magistrate has behaved in a W’ay to give 
legitimate ground for fear to one party or the other. 
Where certain Mahomedans were prosecuted by the 
police out of several against whom a complaint was 
made by Hindus and the Magistrate who w^as a Hindu 
ordered the prosecution without waiting for the report 
of the police inquiry and the Magistrate delayed and 
ultimatelj refu -ed the application of the accused copies 
of statemfcnts nade before the police and also conducted 
a local inqui y. 

Held, that ii was proper case for transfer. {Dalai, 
J.) Ghassoo V. Emperor. 1231. C. 686= 

1930 A. L. J. 606 = 31 Or. L. J. 555 = 
1930 Or. 0. 993= A. I. R. 1930 All. 737. 

I —Where the complaint was by Mussalmans, accus- 

ing a Hindu of doing acts in a Mussalman graveyard, 
with intent to injure their feelings, 

Held, that the complaint should, if possible, be tried 
by a European Magistrate. {Skemp, J) Hari KiSheR 
V. Allah Baksh. 102 I. 0, 556 = 

28 Or. L. J. 688 = 8 A. I. Or. R. 260 = 
A. I. R. 1927 Lah. 520. 
— I — W here there is a certain amount of communal 
feeling over a case to such an extent that one of the 
parties is unable to persuade the defence witnesses to ] 
app^r before the Court and give evidence, as they are 
afraid that if they do so, there will be danger as regards 
their safety at the hands of the other party. 

Held, that it is proper that the case should be trans- 
ferred to some other Court. {Kulviant Sahay, J.) 
Halim v. Emperor. 98 1 o. 607= 

8 P. L. T. 153 = 27 Or. L. J. 1391= 
A.I.R. 1927 Pat. 86. 
— —Where a Hindu-Muhammadan question is in- 
volved in the case it is desirable that European Magis- 
trate should enquire into and determine it. 127 P. L. R. 
1915^, Foil. ' iZafar AH, J.) Mangat v. EmperOR. 

^ 87 1. 0.976m2a,Cr. L. J. 1056= 26 P. L. B. 267= 


OR. P. CODE (1898), S. 626— Grounds— Favour. 

A. I. R. 1925 Lah. 626. 
— S. 626— Grounds — Convenience. 

The fact that it would be inconvenient for the 

person against whom proceedings have been started 
under S. 110 to summon witnesses from the place of his 
residence is no ground for transferring the case to the 
Couit within whose jurisdiction such a person resides. 
14 A.L.J. 1074, Rel. on. {Kincaid, /. C.) GHULAM 
KaDIR V. EMPE ROR. 98 I 0. 109 = 

27 Or. L. J. 1261 = 20 S. L. R. 310 = 
A. I. R. 1927 Sind 59. 
— S. 526— Grounds— Cross- complaint. 

It is desirable that cross-complaints should 

oidinarily be disposed of by the same Magistrate. The 
mere fact that the complaint of one party is dismissed 
and that he is apprehensive of a conviction is by itself 
no good ground for a transfer. {Coldstream, /.) 
Walidad V. Nizamuddin. Ill I. C. 864= 

29 Or. L. J. 934 = A. I. R. 1929 Lah. 48. 
— S. 526— Grounds— Delay. 

Where the proceeding? of the Magistrate were 

dilatory and he issued a warrant against the accused’s 
wife who w-as a pardanashin lady, 

Held, that a transfer w-as desirable. {Shadi Lai, C, 
/.) HarI KISHAN V. POLO RAM. 99 I. 0. 1026= 
27 P. L. R 604= 28 Or. L. J. 225= 
A. I. R. 1927 Lah. 16. 

Where the trying Magistrate ordered that he 

would examine only one witness a day dui ing the trial 
and thus prolonged the trial of the case, 

Held, that this is a sufficient ground for transfer of 
the case from that Magistrate to another. {Harrison, 
y.) Narain Das v. Emperor. 89 I. c. 461= 
26 Or. L. J. 1363= A. I. R. 1926 Lah. 7a 
— S. 526— Grounds— Favour. 

" 'Failure of Magistrate to discharge functions 

tmder S. 342, Cr. P, Code^ judicially. 

The Court alone is authorized to examine the accused 
person and the counsel for the complainant or the pro- 
secution should not be allowed to take part in the 
examination. Under S. 342 the questions should not be 
put so as to cross-examine the accused or with a view 
to elicit from him statements which would lead to his 
conviction. Fuither it is of the utmost importance in 
a criminal case that the trying Magistrate should keep 
himself at arm’s length from both sides and should try 
to hold the scales even between them. He should not 
conduct the proceedings in such a manner as to give an 
impression that he is being guided by one side or the 
other. Where a Magistrate does not discharge these 
statutory functions under S.342 in a judicial manner and 
acts as the mouthpiece of the Public Prosecutor in con- 
ducting the examination of the accused that is a valid 
ground for the transfer of the case from his Court. 
{Tek Chand, J.) FaQIR SiNGH v. EMPEROR. 

1231. C. 570 = 1930 Or. 0. 174=31 Cr.L.J. 560 = 
A. I B. 1930 Lah. 166. 
Court has power to summon any person as wit- 
ness if his evidence appears essential for the just deci- 
sion of the case. And no question of bias against the 
accused can aiise unless it is shown that the Court was 
guiding or assisting the prosecution. {Staples, A. J. C.) 
Fasiuddin V. Emperor. 117 I.c. 213 « 

30 Or. L. J. 728 = 1929 Or. 0, 47= 
A. I. R. 1929 Nag. 172. 

That the case has unnecessarily been adjourned 

on several occasions in order to enable the complainant 
to appear is not sufficient ground for transfer. {Jai 
Led, y.) MQXJLA Baksh v. Marshall. 

96 I. O. 878= 27 Or. L. J. 1022= 
A. I. R. 1926 Lah. 628. 
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OR. P. CODE (1898), S. 526— Grounds— Favour. 

— An accused is entitled to transfer of the case 

which is sent to a particular Magistrate at the request 
of the complainant. Sagar^ /.) GhaRSI Mal 

zf, DEBI SahAI. 81 1. 0. 637 = 26 Or. L. J. 989 = 
A. I.R. 1925 Lah. 121. 

S. 526— Grounds— Friendship. 

^ — The fact that a Magistrate, fifteen years before 

had been a class-fellow of somebody who was either a 
complainant, a respondent or an advocate in the case is 
not a fit ground for transfer. {Mears, C. /.) GOKUL 
PRASAD V, Emperor. 116 I. 0. 641= 

30 Or: L. J. 522 = 1929 A. L. J. 616 = 
10 Ii. R. A, Or. 95=1930 Or. 0. 374 = 
A. I. R. 1930 All. 262. 

Where one of the prosecution witnesses is alleged 

to be a great friend of complainant and the Magistrate 
also is on friendly terms with the witness, the case 
should be transferred to another Magistrate, (^/ai 
LaL /.) TRILOK SiNGH v, THE CROWN. 

95 I. 0. 318 = 8 L. L. J. 257 = 27 Or. L. J. 782 = 
27 P. L. R. 843 = A.I.R. 1926 Lah. 410. 

Where the accused w^as an election agent of a 

rival candidate with the Magistrate before whom he 
■was to be tried at the Council election and w’here the 
chief witness in the case was a friend of the Magistrate, 
Beld^ that there were sufficient grounds to justify a 
transfer of the case to another Magistrate. (^Moti 
Sa^ar, /.) NIHAL SiNGH v. EmPEROR. 

89 I. 0. 912 = 26 Or. L. J. 1440 = 
A. I. R. 1926 Lah. 616. 
— S. 526— Grounds —Harassment. 

Where the accused were residents of one district 

and the complainant himself originally resided in that 
district and the incident which has led to the prosecu- 
tion of the accused for defamation, also took place in 
that district. 

Held^ that the case has been instituted in another 
district in order to harass the accused and should be 
transferred to the former. (JShadi Lal^ C. /.) GURDIT 
Singh v Emperor. 28 P. L. R. 211 = 

A. I. R. 1927 Lah. 271. 
— S. 526— Grounds— Hostility. 

Complaint under S. 107 made on Sunday — 

Magistrate taking complainant’s statement on Sunday 
and issuing wan ant against accused, for amount far 
beyond accused’s means, with two sureties— When tw^o 
persons offered security, enquiry held in their absence 
and on finding that they had not immovable property 
worth security amount, their security rejected — Other 
persons offering security and their bond attested by 
Honorary Magisti ate — Honorary Magistrate called to 
appear and after his examination that security also 
rejected — Magistrate’s conduct was characterised by 
•vindictiveness and desire to harass accused and so 
transfer of case to another Magistrate held justified. 
iJai Lai, /.) CHETANAND v. GURBAKSH SiNGH. 

1261. 0. 616=31 Or. L. J 980 = 
1930 Ct. 0. 812 = A. I. R. 1930 Lah. 6$8, 

Magistrate's attiUide hostile to complainant— 

Transfer was allowed. 

Where further proceedings having been stayed by the 
High Court’s order one of the two complainants appear- 
ed before the Magistrate on the date fixed for a hearing 
and apprised him of that order but the Magistrate in- 
stead of staying further proceedings issued a warrant for 
the arrest of the complainant who had not appeared. 
Held, that there was no justification for this action of 
he Magistrate. That the Magistrate’s attitude was 
clearly hostile to the complainants and the case must be 
transferred, {Zafar Ali, /.) EazaE AHMAD v, ABDUL- 
LAH KHAN- . 911. 0. 636 = 26 P. L. R. 701 = 


OR. P. CODE (1898), S. 526 — Grounds — Improper 
Procedure. 

27 Or. L. J. 104=7 L. L. J. 571= 
A. I. R. 1926 Lah. 151. 

Merely the ground that the Sub-divisional Officer 

of the sub-division, where the accused is bring tried, is 
on inimical terms with the accused is not sufficient’ to 
transfer the case to some other sub-division. (1877) 2 O. 
B.D. 558, Dist, ; 10 C.W.N. 441, KeL {/^upc/iand Btla- 
ram. A, J. C.) MOTUMAL MORANDMAL v. MaHOMED 
Ramzan. 95 I. 0. 466= 19 S. L. R. 117= 

27 Or. L. J , 802= A. L R 1926 Sind 253. 
— S. 526— Grounds— Hurry. 

; — Where, beyond the mere fact that the proceedings 

against the petitioners were hurried there is nothing to 
indicate that the inquiry had^not been fair and impartial, 
and the petitioners remain unrepresented through no 
fault of the Magistrate, an application under S. 526 for 
transfer of cases cannot be granted. (Tapp, /.) Tagir 
SINGH 2/. Emperor. 126 I. o 322 = 

31 Or. L. J. 812=1930 Or. C. 677 = 
A. I. R. 1930 Lah. 629. 
— S. 626— Grounds— Improper Procedure. 

^An accused applied for transfer of his case to the 
High Court without informing the trying Magistrate. 
The Magistrate examined a number of witnesses for the 
prosecution and also the accused. The accused in ans- 
wer to one of the questions disclosed that he had applied 
for transfer and the Magistrate thereupon made an order 
stating that he refrained from taking further proceedings 
until the order of the High Court, but at the same time 
cancelled the bail holding that there was prima fade 
evidence against the accused. 

Held, That this was not either a correct or a consis- 
tent attitude for the learned Magistrate to adopt. 
Once having correctly expressed an opinion that he “re- 
frained from further proceedings*’ in view of the appli- 
cation made to the High Court, he ought to have stayed 
his hands completely for the time and certainly he 
ought not to have taken the serious and drastic step of 
cancelling the bail bonds of the accused and that this 
proceeding was likely to produce a reasonable apprehen- 
sion in the mind of the accused that he would not have 
a fair and impartial trial before the Court, and this was 
therefore a fit case for transfer. (Aga Haidar, J ) Ta- 
kaya Ram v. Emperor. 1930 Or 0. 1*064= 

A. I. R 1930 Lab, 968. 

Where adjournments are repeatedly made by a 

trying Court to bring pressure on the accused person 
to produce his absconding co-accused persons, the accu- 
sed must have had reasonable apprehension in their 
minds that their case would not tie tried in that calm 
and judicial atmosphere and with that detachment which' 
every accused person is entitled to in a Court of justice- 
Therefore this is a sufficient ground for transfer of the 
case. Haidar, Fakir MahOMED, «/. EM- 
PEROR. 1930 Or. 0. 1049 = A. I, R. 1930 Lab. 963 

Directions of appellate Court with regard to trial 

disregarded — Application under S. 526 by accused igno- 
red and proceedings continued — Matter not irrelevant 
expunged from witten statement of accused by Magis- 
trate — Held these incidents were .sufficient to justify 
transfer of the case to another Magistrate. (fTek Chand 
J,) Ram Piara Lal Emperor. 19S0 Or. c. 978= 
A. I. R. 1930 Lab. 882. 

■ Wrong order under S, 250, Cr, P, C, 

Where the Magistrate without discharging the accu- 
sed passed an order under S. 250 calling upon the com- 
plainant to show cause why he should not give compen- 
sation to the accused persons which was clearly wrong 
and it was clear that he did not intend to discl^rge 
1 the accused. ^ 
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OKP.OOBE (1898), S. 526— Grouiids-Iinpxoper 

Procedure. 

Held, that it was obvious that it wouid be a mere 
farce to allow the complaint to be tried by the Magis- 
trate and a transfer should be granted. {Daltp Singh, /.) 
RAM LUBHAYA V. JAG AN NATH. 

1171. 0. 883 = 30 Cr. L. J. 854= 
1929 Cr. 0. 181 = 30 P. L. R. 361 = 
A, I. R. 1929 Lab. 623 
The Magistrate must adjourn the case on notifica- 
tion of intention of the accused to make an application. 
The disobedience on the part of the Magistrate of a sta- 
tutory mandate is sufficient to entitle the applicant to 
obtain a transfer of the case. {^Dalal, /,) W ALIDAD 
Khan v. Emperor. 9 L. R. A. Or. 127= 

10 A. 1. Or. R. 352 = 26 A. L. J. 1321 = 
29 Or. L. J. 671 = 10 I. O. 223= 
A. I. R. 1928 AU. 660. 

Prosecution of "Witness for perjury at conclusion 

of his evidence* 

Where in a criminal case a certain witness was being 
examined and at the conclusion of the evidence of this 
witness the Magistrate ordered his prosecution under S. 
193, I. P. C. and at the conclusion of the hearing of the 
case on that date that he did formally order his prosecu- 
tion. 

Held, that the action of the Magistrate however well 
intended it may be, was, to say the least of it, precipitate. 
The proper time, if he was inclined to take action 
against any witness under S. 476, Criminal P. C. w'ould 
have been at the time of delivering judgment in the 
main case. {^Agha Haidar, /.) Gopal SinGH v. Eaipe- 
ROR. 106 I. 0. 456 = 29 Or. L. J. 40 = 

9 A. I. Or. R. 426= A. I. R. 1928 Lab. 180. 

Circumstances causing apprehension in accused's 

mind that he will not have fair trial described* 

A case was started against the accused under S. 377, 
on an incomplete chalan. The accused applied, as soon 
as the case was called, under S. 344, Cr. P. Code, 
for adjournment cn the ground that he had been served 
only three hours before, that he wanted time to get 
copies of the statements made by witnesses to the police 
or before Magistrate under S. 164, and that this leading 
counsel was out of station on account of the Muharram 
holidays. This application was rejected by the Court on 
the ground that another advocate was present in Court 
on behalf of the petitioner. The accused then presented 
another application under S. 526 (8) stating that he 
intended to apply for the transfer of the case from the 
Magistrate’s Court and praying that the case be adjourn- 
ed to enable him to do so. The Magistrate rejected 
the application assuming that the accused wanted to ap- 
ply under S. 528. In the course of the trial which then 
commenced, the first and important witness in respect of 
whom the offence was alleged to be committed stated 
that he made the allegations against the accused at the 
instance of a person, who was alleged to be a bitter ene- 
my of the accused, that his previous statement before 
a Magistrate was made under pressure. A complaint w^as 
made against this witness by the Magistrate under 
S. 476, Cr. P. Code. The next witness was then called, 
but he did not give any direct evidence against the accus- 
ed. Though at least one other witnes,s for the prosecu- 
tion was present in Court, the Magistrate did not examine 
him but passed an order adjourning the case on the 
ground that he had “ lot of treasury work to do.” The 
accused then moved the High Court for transfer of the 
case and an ad interim order was passed staying further 
proceedings. 

, JHdld, ^ that all the above incidents would necessitate 
the transfer of the case to another Court. * A. I. R. 1925 
Lah. 361. In re McCarthy, (1924) 1 K. B. 256 and A.I. 
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, R. 1923 Lah. 264, Rel. on. {Tek Chand, J.) ChiraNJI 
Lal V. Crown. Ill I. C. 319 = 9 Lab. 637= 

29 Cr. L. J. 815= A. I. R. 1928 Lab. 1. 

When an application is made for postponement 

of the case in order to enable the petitioner to apply for 
tiansfer, it is highly impioper for the ti7ing Magistrate 
to make a preliminary enquiry into the grounds for 
transfer and decide himself the merits of the grounds. 
This circumstance is sufficient to order a transfer of the 
case. {Fforde, J.) MUGHEES UD-DIN v* CROWN. 

921. O. 894 = 27 Cr. L. J. 382 = 27 P. L. R. 67 = 
A. I. R. 1926 Lab. 236. 

Local inspection and collection of evidence behind 

back of parties* 

In a case under S. 486, Penal Code, the Magistiale, 
after some witnesses were examined for the defence, 
himself visited the markets in order to make ' personal 
enquiries regarding the case without giving any notice 
to the parties. After this enquiry he summoned some 
witness on his own initiative. 

Held, that the course adopted W’as illegal. By making 
personal enquiries the IMagistrate made himseT an im- 
portant witness in the case and incapacitated him.‘'elf to 
proceed with trial. {jCarr, /.) P. A. PaKIR MAHO- 
MED V. Emperor 97 I. C. 60=4 Rang. 106= 

27 Cr. L. J. 1084= A. I. R. 1926 Rang. 180, 

The refusal to afford a suspect such reasonable 

opportunity on the part of a Magistrate amounts to a 
failure on his part to exercise his di.scretion in a wise and 
proper manner and though such refusal may not form 
by itself a ground for transfer, it is a factor which the 
higher Court would seriously take into consideration. 
{Pup, hand Bilaram, A. J. Cf) JaTOI v. EMPEROR. 

96 I. C. 391 = 20 S. L. R. 122= 27 Cr. L. J. 935 = 
A. I. R. 1926 Sind 2'8. 

Where an offence is being inqured into and tried 

by a Court contrary to the provisions of S 177, the 
I error can be rectified by the High Court by transfer to 
the Court having jurisdiction. The High Court is not 
bound to quash the proceedings. 23 O. C. Diss. {Dalai, 
J* C.) Mubarak ali v. Abdul Haq. 

85 L 0.721=26 Cr. L. J. 577= 
A. I. R. 1925 Ondb 490. 

Violation of S* 138, Evidence Act* 

Generally it is not the province of the Court to 
examine witnesses and as a rule of the Court the Court 
should leave the witnesses to the pleaders to be dealt 
with as is provided for in S. 138 of the Indian Evi- 
dence Act ; wbeie therefore the Court took the witnesses 
into its own hands and proceeded with their examina- 
tion and they w'ere not permitted to be examined by the 
complainant or h - pleader. Held, that a ground for 
transfer of the l v Pe was made out. {Wazir Hasa?i, /.) 
Janki V. Thakur Sheo narayan Singh. 

82 1. 0. 154=11 O. L. J. 333= 
25 Cr. L. J. 1226 = 27 O. 0. 246= 
A. I. R. 1924 Oudb 371. 
— S. 526— Grounds — Interest. 

When a sufficient ground* 

Section 556 is based on the maxim nemo debet essi 
judex in propria cause. The expres^on “ a party or 
personally interested ” implies that a direct personal 
pecuniary interest, however small in the result of the 
case, disqualifies a Judge, Magistrate or Justice from 
trying a case, but where such interest is not pecuniary 
the disqualifying interest should have substantially the 
j same effect so as to create a reasonable suspicion of 
I bias. The mere possibility of a bias' is, however, not 
enough. Where the only interest in the result of a caise 
tried by a Magistrate is that he is concerned in it in his 
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public capacity it may fairly be presumed that his 
interest is not so substantial as to warrant the inference 
that he is likely to have a real bias in the matter. If in 
addition to his being so interested there are other 
circumstances to suggest the real likelihood of a bias, it 
is another matter. English Case-law referred to. (J^up- 
chand Bilaram, A. J. C.) MOHANDAS JOYRAMDAS 
V, Emperor. 98 I. C. 405 = 27 Or. L. J. 1333= 
20 S. L. R. 171 = A. I. R. 1927 Sind 8 

Court issuing warrant for arrest is not interested 

in prosecuting persons who rescue judgment -debtor from 
law'ful arrest under the wairant. ({7. C. Ghose and 
Duval, JJ.) Salim ADDIN v. Emperor 

43 0. L. J. 234 = 27 Or. L. J. 555= 
93 I. 0. 1049 = A. I. R. 1926 Cal. 605. 

Acts indicattng interest are groimds for transfer. 

Where a seat on the dais was given to a gentleman, 
not necessarily having any connection with the case while 
the Magistrate was hearing it ; where he le-eived visits 
from the complainant and the accused during the conduct 
of the proceedings thereby laying himself open to an 
imputation, and wheie the Magistrate accepted a lift in 
the complainant’s car and sat in it w’ith the com- 
plainant’s brother. 

Held, it was advisable to transfer the hearing of the 
case. {Stuart, C. /.) GaNPaT SaHAI v. KoSHA- 
LENDRA PRATAB SaHI. 93 I. 0. 962 = 

3 0 W. N. 245 = 27 Or. L. J. 498 = 13 O. L. J. 644. 

Where a Magistrate has interested himself in a 

case pending before him in the way of obtaining a 
settlement by the parties, it is to the interest of both the 
parties and it is but fair to the Magistrate himself that 
he should not hear the cas*^. {Mukerjt^ J.) MUSAB'FAR 
Husain v, Muhammad Y.aqub. 47 All. 411= 
23 A. L J. 191 =■ 26 Or. L. J. 869 = 
86 I. 0. 805= A. I. R. 1925 All. 289. 

—Taking more than a formal part in the police 

investigation would serve as a ground for transfer, 2 L. 
B. R. 2V9, Foil. {Yoimg, /.) NGA PO THA Z'. EM- 
PEROR. 89 I. 0. 261 = 26 Or. L. J. 1317= 

4 Bur. L. J, 65 = A. I. R. 1925 Rang. 219. 
— S. 526— Grounds— Intricate case. 

Cases, which are likely to be keenly contested 

and intricate in nature, are, on the whole, likely to be 
more efficiently disposed of by stipendiary Magistrates 
than by Honorary Magistrates. {Findlay, /. Cf) 
Pandurang Krishnaji V, Emperor. 

10 N. Ii. J. 184 = 28 Or. L. J. 898 = 106 I. C. 226= 
9 A. I, Or. R. 49= A. I. R. 1928 Nag. 21. 
— S. 526— Grounds— Local influence. 

~ — Cases which assume an importance of their own 
should be tried in a calm and quiet atmosphere where 
all proper and legitimate facilities can be provided both 
the prosecution and the defence. Where certain incidents 
take place in a district which raise a reasonable appre- 
hension in the minds of the accused that they cannot 
have a fair and impartial trial there, then the accused 
are entitled to have their case transferred to another 
district. A. I. R. 1923 Lah. 264 ; A. I, R. 1925 Lah. 35l 
and A. I, R. 1928 Lab. 1, Rel. on. {Tek Chand, /,) 
Roshan Lal V, Emperor, 31 P. L. R. 694= 
1930 Or. 0. 1050= A. I. R. 1930 Lah. 964. 

- Where a number of officials in the district are 

personally concerned, whether as witnesses or otherwise, 
in the case, it is desirable that it should be tried 
elsewhere. {Boys, /.) BHOLA Nath v. MrS. VaS- 
HESHWAR NaUTH SINGH. 28 Or. L. J. 1011 « 

106 1. Ck 99 = A. 1. R. 1927 AU. 708 
— 3. 526— Grounds— Magistrate’s action in other 
oal>acity. 

—Certain illegal parwanas were issued by the 
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accused prior to his arrest for the offence for which he 
was being tried. 1 ‘he Distiict Magistrate had written 
him to wiihdr^iw those parwanas but he refused to do 
so. Subsequently the case was started against him and 
he applied for a transfer of the case on the ground that 
the District Magistrate was prejudiced owing to his 
refusal to withdraw the parwanas. 

Held, that there was nothing improper on the part of 
the District Magistrate in requesting the accused to 
withdiawthe \\\ega.l parwaiias oxid that it was not a 
ground for a transfer of the case. {Coutts a?id Das, 
//.) Mahadeo Singh v. Emperor. 

81 1. C. 49 = 25 Or. L. J. 661 = A.I.R. 1922 Pat. 494. 
— S. 626— Grounds— Opinion foimed. 

— The mere fact that the Magistrate has in a cross 

case expressed an opinion adverse to the accused is not 
necessarily a sufficient ground to transfei the case. 
{Findlay, J, C\) DayaRAM EMPEROR. 

29 Or. L. J. 589 = 109 I. C. 605 = 
10 A. I. Or. R. 282= A. I. R. 1928 Nag. 217. 

The mere fact that a District Magistrate has 

come to the conclusion that there is a prime facie case 
against the accused is no ground for transfer of the case 
from the district unless it can be shown that he is 
influencing its result directly or indirectly. {Jai ImI, 
/.) Jawala Singh v. Emperor, 

28 Or. L. J. 190 = 99 I. 0. 862= 
A. I. R. 1927 Lah. 164. 

Pungent remarks on the conduct of witness. 

The Magistrate in recording the evidence of a 
witness made a note that the witness faltered and from 
his demeanour it appeared that he had not told the truth. 

Held, that there w’ere sufficient grounds for transfer 
of the case. {Suhrawardy and Mukerji, JJ,) GOLan 
Bari Gazi v, Yar ali Khan. 86 1. C. 708= 

29 0. W. N. 816 = 26 Or. L. L 862= 
A. I. R. 1926 Oal. 480. 
-W^here a case was sent to a Magistrate for dis- 
posal with a remark by the District Magistrate that it 
was quite a clear case and the defence was ridiculous, 
Held, transfer of the case to another District is justi- 
fied. {Simpson, A, J. €,) MOHAMMAD YaKUB v, 
KinG-EMPEROR. 90 I. C. 309 = 2 0. W. N. 688= 
26 Or. L. J. 1626 = A. 1. R. 1926 Oudh 690. 
— “Superior officer expressing to the trial Magis- 

trate his belief in innocence of the accused justifies the 
transfer of the case. {Kendall, A, J. C,) RUP NaRAIN 
BaKKAL V, ABDUL HaMID KHAN. 82 I. 0. 766 = 
11 O. L. J. 667 = 26 Or. L. J. 1374= 
A. I. R. 1925 Oudh 90. 

-Where the Court has already formed very strong 

opinion of the conduct of the accused whose prosecu- 
tion was ordered by the Court under S. 166, I. P. C., 
transfer should be ordered. {Sulniman, /.) SaTRAJI 
Singh v. Emperor. 83 1. 0. 699=22 A, L. J.dSo^ 
5 L. R. A. Or. 57 = 26 Or. L. J. 139 = 
A. X. R. 1924 All. 538. 
— Where a Magistrate passed certain remarks re- 
garding accused’s guilt in another case before him while 
convicting him in one case, the other case should be 
transferrSi from, his file. {Wazir Hasan, J. Cf) 
Chaudhri Zahiruddin V, Emperor. 

83 1.O. 718=11 O. L. J. 666=26 Or. L. J. 168= 
A. I. R. 1924 Oudh 483, 
^Expression of opinion in miscellaneous proceed- 
ings does not justify transfer of the main case. {Wazir 
Hasan; A, J, C.) jANG BaUADUR v. EMPEROR. 

771.0. 721=11 O. L. J. 64= 
26 Or. L. J. 433= A I. R. 1924 Oudh 338. 
— — " The fact that the trying Magistrate is believed 
to have made up hia mind that there is no likelihood of 
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a breach of peace is not a sufficient ground for transfer. 
If he forms any opinion on the question of possession 
which might hamper him in dealing with the evidence 
on that point, it might no doubt be proper gi-ound for 
■transferring the case. {Simpson^ A. /. C.) MUHAMMAD 
NAQi Khan v. Rani Rahamat Unnissa. 

76 I. 0. 562=- 25 Or. L. J. 194: = 
A I. R. 1923 Oudli 161. 


— S. 526— Ground— Reality of. 

-An application for transfer cannot be granted 

simply because it is apprehended that in the ultimate 
judgment which the Magistrate would deliver in the 
case, he would not give effect to a certain legal objection 
which might be taken at the trial. {Ag/ia Haidar, /.) 
Muhammad Azim v, Niaz Muhammad. 

107 1. 0. 773= 29 Or. L. J. 289 = 10 A. I. Or. R. 8 = 
A. I. R. 1928 Lah. 317. 

Application for transfer cannot be granted lightly 

<on fanciful and sentimental grounds. {,Agha Haidar, /.) 
Mashar Khan v. Emperor. 107 1. 0. 108 = 

29 Or. L. J. 220 = 9 A. I. Or. R. 514 = 
A. I. R. 1928 LaL. 276. 


— S. 626 — Grounds—Relation. 

Where a Crown case is being conducted by the 

■Court Inspector, the mere fact that the complainant has 
‘engaged to watch the Case, a pleader who is a near rela- 
tion of the Magistrate trying the case is no ground 
for the transfer of the case so long as the pleader is 
only watching the case, A. I. R. 1925 Oudh 348, Diss. 
from. (Bucknill, J.) DWARIKA SINGH v. EMPEROR 
95 I. 0. 764=7 P. L. T. 770 = 
1926 P. H. C. 0. 383 = 27 Or. L. J. 844 = 
A. I R. 1926 Pat. 464. 

It is undesirable that a member of the legal pro- 
fession should practice in a Court presided over by a 
near relation Where the complainant’s muktear was a 
near relation of the Magistrate and where the muktear- 
nama was not filed until the day on which the case was 
.transferred to that Magistrate. 

Held, that transfer to some other Magistrate must be 
•ordered. {^Newbould aitd B. B, Gfiose, J NiTYV* 
ranjan Mandal V. Emperor. 88 1. 0. 607 = 
29 0. W. N. 648 = 26 Cr. L. J. 1183 = 
A. I. R. 1925 Cal. 806, 

— The mere fact that the Magistrate’s son is a 

jjleader and that he has been engaged by the other side 
is no ground for granting a transfer to another Court. 
dPulla7t, A. J, C.) PEARAY LAL V, PUTTaN. 

86 I. 0. 56=26 Or. L. J. 440 = 
A. I. R. 1926 Oudh 348. 
— S. 626— Grounds— Substantiation of. 

Charge under S. 304, /. B. C. -^Convict ion for 

lesser offence — Primte complainant — Transfer when 
.ordered. 

If a Magistrate convicts an accused on a minor charge 
when he should have committed him to Sessions on a I 
graver charge, there is a remedy provided by the law, 
but it would be a very dangerous thing for the High 
Court to interfere in a pending case and transfer it from 
the Court which is seised of it becausp the Court during 
the hearing of the case takes a particular view of the 
law or the facts. 

In a charge under S. 304, 1. P. C,, which is instituted 
-on a police report and in which the prosecution is in the 
hands of the Public Prosecutor, exceptionally strong 
grounds would have to be shown before . the High Court 
would exercise its power of transfer at the instance of a 
a private complainant when the responsible authorities 
satisfied that there is no ground for withdrawing the 
*case from the Court which is hearing it, {Daniels, /.) 
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Emperor Bhik GRAND. 93 1.0. 246= 

7 L. R. A. Cr. 71 = 27 Cr. L. J. 454= 
A.I.R 1926 All. 307, 

It is not desirable that a litigant should be able 

to get a transfer at his will and pleasure by making an 
application containing unfounded allegations against a 
judicial officer, and then representing that after making 
those allegations he could not expect to get justice from 
him. If this principle is accepted every application for 
transfer is bound to succeed. {Shadi Lai, C. /.) Mt. 
Lachmi V. Crown. 96 I. 0. 395 = 8 L. L. J. 303 = 
27 P. L. R. 491 = 27 Cr. L. J. 939 = 
27 P. L. R. 570 = A. I. R. 1926 Lab. 470. 
— S. 626— Grounds— What is not, 

— Mere fact that in another case Judge came to 

particular conclusion. 

Where it is sound doctrine that a reasonable 
appiehension in the mind of an accused that he will not 
have a fair trial is a sufficient ground for transfer, yet 
in applying the doctrine regard must be had to the cir- 
cumstances in each case, and the mere fact that in 
another case, on other evidence the Judge has come to 
a particular conclusion is not in itself a sufficient ground 
for transfer. 31 Cal. 715; 36 Cal. 904, Foil. {Mac- 
pherson, J.) RaMYAD SiNGH v EMPEROR. 

124 I. O. 846 = 11 P. L. T. 248= 31 Cr. L. J. 732 = 
1930 Cr. 0. 709 = A. I. B. 1930 Pat. 337. 

The fact that the Magistrate proposes to examine 

complainant who is a very old man and who for many 
years has not left the precincts of his residence, as a wit- 
ness, at the latter’s residence, and where the accused is 
given every opportunity of being repre.sented and conduc- 
ting his case there, does not call for a transfer of the 
case. {Stuart, C. /.) ISHWAR DaS v. EmpeROR. 

921. C. 856 = 27 Cr. L. J. 344 = 
A. I. R. 1926 Oudb 290. 
The fact that the Magistrate trying a case is sub- 
ordinate to the officer making the complaint is not suffi- 
cient ground for transfer. {H alii fax, A. J. C.) 

Wasudeo V. Emperor. 89 1, c. 897= 

24 Or. L. jr. 1425 = A. I, R. 1925 Nag. 433. 

Where one of the grounds for transfer was that 

an officer purely of Judicial Department may be authoris- 
ed to deal with the case, 

Held, that the High Court will not under ordinary 
circumstances be justified in accepting a ground which 
insinuates condemnation of the whole body of Magis- 
trates serving in the executive line, {Kinkhede. A. J. 
C.) ANANT Wasudeo Chandekarz/. King-Em- 
peror. 831. C.723 = 7N. L. J. 155 = 

26 Cr, L. J. 163= A. I. R. 1924 Nag. 243. 

Where the only reason assigned for a transfer 

was that the Magistrate had already tried certain other 
persons charged with the same offence. 

Held, that no sufficient ground for transfer was made 
out. {Dalai, A. /. C.) DaLSHER v, EMPEROR. 

74 I. C. 644 = 24 Cr. L. J. 800 = 
A. I. R. 1924 Ondb 247. 

— S. 626— Interpretation. 

'^Any person ’* meaning. 

The words “any person” in S. 526 (6-fl) are compre- 
hensive enough to include (1) the Crown or the Local 
Government, (2) any private individual who has an in- 
terest in the subject-matters of the complaint, as also 
(3) all or any one of the accused persons. (Boys, King 
and Sen, //.) EMPEROR v. KaNVER Sen. 

123 I. 0. 330 = 62 All. 263= 1930 A. L. J. 209 = 
1930 Or. 0. 319 = 31 Or. L. J. 486= 
A. I. R, 1930 AU.206<F.B.). 

Reasonable apprehension of not having a fair 

llriaV'* — Meaning explained. 
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All that is necessary for the accused under S. 526 (1) 
'(«) to establish is the circumstances have arisen which 
have afforded a reasonable apprenension in his mind 
that he would not receive justice m the Court of the 
Magistrate, it is not necessary to establish that the 
Magistrate is actually prejudiced. In other w’ords, it is 
to be established that Magistrate has conducted himself 
in such a manner that there is a reasonable apprehen- 
sion in his mind that he would not approach the case 
with an impartial mind. The apprehension, of course, 
must be such as a reasonable person w’ould entertain. 
\jai Lai, /.) Sahib Ram v. Emperor. 

127 I.C. 160 = 31 Or. L. J. 1172=1930 Or. 0. 921 = 
A. I. R. 1930 Lah. 877. 
—S. 526— Powers of High Court. 

The High Court has power to transfer case to 

the Court having jurisdiction from a Court not having 
jurisdiction. 18 All. 350; 8 Bom. 312 and 2 Bom. L. R. 
394, Rel. on: 36 Mad. 387; 9 All. 191 (P.C.); 42 Mad. 
791; 23 O. C. 87; A. I. R. 1925 Oudh 490 and A. I. R. 
1925 Pat. 187, Ref. {Aston, A. /. C.) WAHID BUX 
2 /. EMPEROR. 120 I. 0. 81 = 1929 Or. 0. 678= 

30 Or. L, J. 1121 = A. I. R. 1929 Sind 260. 
By S, 5 read with S. 526 High Court has juris- 
diction to transfer cases from village panchayats consti- 
tuted under the U.P. Village Panchayat Act of 1920. 
A.I.R. 1926 All. 27, Rel. on. {Iqbal Ahmed, /.) BaS- 
DEO S. MiSRA V, BaDUL MISRA. 49 All. 188 = 

25 A.L.J. 757=8 L. B A. Or. 33= 
28 Or. L. J. 94 = 7 A. I. Or. R. 246 = 
99 I.O. 126= A. I. B. 1927 All. 199. 

High Court cannot transfer criminal proceed- 

ings pending before village panchayat, 

A village panchayat constituted under the Local Act 
VI of 1920 is not a “criminal Court” within the mean- 
ing of Ch. II of the amended Cr. P. Code; therefore, 
S. 526 would have no application. So also S. 22 of the 
Letters Patent (Allahabad) does not apply and the j 
High Court has no jurisdiction to direct the transfer of 
a case from a panchayat constituted under the Local j 
Act. I 

Per Kanhaiya Lal,J. A village panchayat is a Court i 
for the purpose of S. 22 of the Letters Patent, and in 
the absence of any limitation imposed by any Act, the 
High Court has power under the section to transfer 
.any criminal proceeding pending before a villagepan- 
-chayat to another village panchayat empowered to take 
•cognizance thereof. {Sittart and ICanhaiya Lai, //,) 
Sat. Narain v , Sarju. 83 I. 0. 350 = 

46 All. 167=21 A. L. J*. 926=26 Or. L. J. 1390 = 
A. I. R. 1924 All. 266. 

Transfer of case pending in another province^ 

High Court has no jurisdiction to transfer criminal 
•cases which are in the course of hearing in another 
province. 44 C. 595, Dist., nor has it jurisdiction to 
declare, e,g., that a particular case is triable exclusively 
an Benares and not in Calcutta. {Walsh, /.) RaDHIKA 
Nath v. Jotish Chandra Sah, 73 1. C. 523 = 
24 Or. L. J. 635= A. I. R. 1924 AU. 71. 
— "^Inherent power — High Court has no power 
apart from S, 526. 

The High Court’s pow'ers of revision are in express 
terms limited to those conferred by certain .sections 
mentioned in S. 439. S. 526 is not one of these. The 
Letters Patent does not confer any power of transfer 
over and above that conferred by S, 526 since cl, 28 is 
Kjualified by cl. 36. {May Oung, /.) As HU v, MG. Po 
10^ AN . 1 Rang. 632 = 2 Bur; L. J. 236 = 

25 Or. L. J. 485 = 77 1. 0. 885 = 
A. 1. R. 1924 Rang. 100. 
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— S. 526 — Procedure. 

S. 526, sub-S. (8) makes it imperative on 

the magistrate to grant an adjournment if the party 
proposes to apply to the High Court for transfer and 
lor this right to apply to the High Court, it is not 
necessary to apply before the Chief Presidency Magis- 
trate under S. 528 for the same purpose. {Marten, 
C.J., Mtrza and Broomfield, //.) In re -SHAMDA- 
SANl, NO. (2). 32 Bom. L. R. 1128 = 

1930 Or. 0. 1067= A. I. R. 1930 Bom. 480 (P.B.). 

A separate application for transfer of an appeal 

jointly filed by two or more accused is not absolutely 
necessary, though a joint appeal had been filed. {Halh- 
fax, A./.C,) Maharaj Singh Gond v. Emperor 
27 Or. L. J. 1062=97 L 0. 38 = 
A. I. R. 1927 Nag. 48. 

— Application for transfer lies directly to the 

High Court. 

An application under S. 526 for a transfer of a cri- 
minal case pending before a Subordinate Magistrate lies 
direct to the High Court, and it is unnecessary that 
such an application should be made in the first instance 
to the District or Sub-Divisional Magistrate under 
S. 528 of the Cr. P. Code. {Kennedy, J. C, and De 
Souza, A.J.C.) NATHOOMAL v, EMPEROR. 

20 S.L.R. 64 = 27 Or. L. J. 40 = 
91 I.O. 72= A. I. B. 1926 Sind 137. 
— S. 526— Eights of accused. 

To apply to High Court direct. 

If an accused desires to go direct to the High Couit 
for transfer of his case under S. 526, instead of first 
proceeding under S. 528, his right to do so as a matter 
of law , cannot be excluded under the Code since the 
passing of the present sub-S. 8, S. 526. 6 Bom. L. R, 
480, Dist. {Marten, C.J., Mirza and Broomfield, JJf) 
In re P. D. ShaMDASANI, NO. (2). 

32 Bom. L. R. 1128 = 1930 Or. 0. 1067 = 
A. I. R. 1930 Bom. 480 (F.B.). 
— S. 526— Who can apply. 

Only the Court. 

Since 1923 proceedings under S. 476, Cr. P, Code are 
taken only by the Court in the interest of justice when 
it thinks fit to do so. It is not now open to a private 
person to take proceedings after taking the sanction of 
the Court under S. 195. A private person may move the 
Court but it is for the Court to decide whether to take 
action and initiate the proceedings. A person moving 
the Court to take action under S. 476 cannot therefore 
be considered to be an interested person wdthin the 
meaning of S. 526 (3) and also has no locus standi to 
apply for the transfer of a case, the Court being the 
“complainant.” {Bhide, /.) RaM SaRUP v. MOHAM- 
MAD MEHR DIL Khan. 31 B. L. R. $40 = 

127 I. 0. 152 = 31 Or. Ii. J. 1174= 
1930 Or. 0. 917 = A. I. R. 1930 Bah. 873. 

Party Merested* — Preferoniial rights of Public 

Prosecutor in case of conflict . 

“A party interested” in S. 526 (3) does not neces- 
sarily mean a complainant. f.e., a person presenting a 
‘complaint” as defined in S, 4 {h'), but may include 
a police informant. Moreover, w^here the conduct of a 
case is in the hands of a Public Prosecutor and where 
there is a conflict between the Public Prosecutor and 
“the party interested” the right of the former must pre- 
vail; because it is the Public Prosecutor, ‘and not the 
informant, wrho is primarily responsible for the condut/ 
of the case. A.I.R. 1925 Pat. 818 and A.LR. 1926 Lah 
156, Rel. on. {Curgenven, /.) RaJA GOPAL RaO v. 
Narayanna Reddi. 2 M. Or, 0. 199= 

30M.Xi,W.640«120 I. 0. 80 = 30 Or. L. J. 1163 = 
1929 Or. C..612^A.X.R. 1929 Mad. 844= 


Cr. D.---59 
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OR. R. OOBR (1898), S. 526— Who can apply. 

57 M.L.J. 547. 

Even in a cognizable case sent up for trial by the 

police a complainant is entitled to apply for transfer 
under S. 526, but his rights are subordinate to those of 
the Crown, so that where there is a conflict between 
the private prosecutor and the Public Prosecutor in the 
matter of a transfer of a case, the right of the latter 
must prevail, 4 Pat. L.J. 656, Foil. {Zafar Ali^ //.) 
Bagh Ali V. Muhammad Din. 6 Lah. 541= 
27 Or. L.J 411 = 27 P.L.R. 80 = 
93 LC. 75=A.I. E. 1926 Lah. 156. 

Position of private prosecutor. 

A private person who lodges an information before 
the police of a certain offence and a criminal prosecu- 
tion is started upon that information, is a person who is 
interested in the prosecution within the meaning of 
cl. (3) of S. 526, and therefore he is entitled to apply for 
transfer under S. 526, but bis rights are subordinate to 
those of the Crown: in other words, if the Public Pro- 
secutor, or the person who is conducting the prosecu- 
tion on behalf of the Crowm, is unwilling to have the 
case transferred, the person at whose instance the case 
was started has no right to get the case transferred. 
{Kulwant Sahay, /.) SHEODHARI RAI v. JhiNGUR 
Rai. 88 I. 0. 993 = 7 P. L. T. 49 = 

26 Or .L.J. 1249= A. I. E. 1925 Pat. 818. 
— S. 526— Miscellaneous. 

^The pronouncing of judgment is no part of the 

trial and hence application for transfer made after the 
case is closed but before the pronouncing of judgment 
is not made in the course of the trial. Court’s refusal 
to adjourn case, on such application being made does 
not violate the provisions of S. 526(8) (^Reilly, /.) 
PUBLIC Prosecutor, Madras v. Chockalinga 
Ambalam. 52 Mad. 865=29 M. L. W. 108 = 
1929 M. W. N. 60 = 2 M. Or, C. 1=118 I O. 274 = 
30 Or. L. J. 908 = A. I. E. 1929 Mad. 201= 
56 M. L. J. 216. 

' S econd adjournment to approach High Court 

cannot be claimed as of right. 

If an application for adjournment is made on the 
ground that the accused desired a transfer, it would of 
necessity be presumed that the application was to be 
made to the High Court and not to the District Magis- 
trate. Once a case has been adjourned and the accused 
has not taken advantage of the adjournment to appear 
before the High Court and plead his case he would not 
be entitled to a second adjournment to give him an- 
other opportunity to appear before the High Court when 
he neglected to take advantage of the first opportunity. 
{Dalai, /.) KISHORE RaI v. EMPEROR. 

9 L. E. A, Or. 145 = 10 A, 1. Or.E. 486 = 
111 I. O. 855=29 Or L. J. 935 = 
1929 A. L. J. 60= A. I,E, 1928 All. 753. 
— T he existence of a village feud may well be with- 
in the knowledge of a Sub*Divisional Officer as also 
statements of apprehension that a false case will 
be brought against a man. But these are not sufficient 
reasons to cite the officer as witness for defence in a 
case so as to necessitate a transfer of a case to another 
Magistrate where such officer is the trying Magistrate. 
{Stuart, c. J.) Hari Har Baksh Singh 
EiNG-EMPEROR. 3 O. W. N. 944 = 

99 I, 0. 97 = 28 Or. L. J. 66= 
7 A.LOr. E. 179 = A I.E. 1927 OudliSl, 

- A fter an application is made to a Court under 

S. 526 for adjournment to enable an accused person to 
apply fot transfer of the case, the Court does not be- 
come incompetent to make ancillary orders ' not affect- 
ing the merits of , the' case, such as requiring an accused 
-taextecutea. bicaiff under S. 117(3). 3 S;L.R. 155 and 


CE. P. CODE (1898), S. 528— De Novo trial. 

1 S. L. R. Cr. 35, Diss. from : 31 Cal. 7l5 Rel. on. 
(Jfincatd, /. C. and Barlee, A. /. C.) SaHIB DiNO 
V. Emperor. 21 S. L. E. 93= 

7 A. I. Cr. E. 326 = 99 I. 0. 606 = 
28 Or. L. J. 173= A. I. E. 1927 Sind 148. 

A person making an affidavit containing a false 

statement made in support of an application for trans- 
fer of a case pending in one Criminal Court to another 
under S. 526, is guilty under S. 191, P.C. 20 Cal. 724; 
5 S. L. R. 102 ; and 10 S.L.R. 64 Dist. {fTayabji. 
A.J.C.) Sanwal V. Emperor. 99 1. 0. 341= 
28 Or. L. J. 133 = A. I. E. 1927 Sind 113. 
Where a complaint has been dismissed for de- 
fault by a Magistrate a fresh complaint based on the 
same facts, but filed in another Court should be sent 
to the former for trial. {Jai Lai, J ) Dhari Mal v. 
Emperor. 27 Or. L. J. 719=94 I. O. 911 = 

A. I. E. 1926 Lah. 445. 

— S. 528 — ^Adjournment. 

An application for transfer made to the Dis- 
trict Magistrate is under S. 528 and under S. 528 there 
is no injunction given to the trial Court to adjourn pro- 
ceedings in order to enable the accused person to ap- 
ply to the District Magistrate. {Dalai, J.) KiSHORE 
Rai V. Emperor. 

9 L. E. A. Or. 145=10 A. I. Cr. E. 485 = 
111 LO. 855 = 29 Or. L. J. 935=1929 A.L.J. 60 = 
A. I. E. 1928 All. 753. 

— S. 528— Appeal. 

District Magistrate has no appellate poivers as 

regards an order by a Sub ‘Divisional Magistrate with- 
drawing a case from a subordinate Magistrate. 

Under S. 528 (2) the District Magistrate and the 
Sub-Divisional Magistrate have equal authority in with- 
drawing cases from a subordinate Magistrate and the 
District Magistrate shall not exercise powers of an ap- 
pellate Court as regards orders passed by the Sub-Divi- 
sional Magistrate. If he considers the Court to which 
the case is transferred by the Sub-Divisional Magis- 
trate not the proper Court for the trial of the case, for 
reasons to be stated by him, he should transfer the case 
to any Court which he thinks proper after notice to the 
accused. 26 Mad. 130, Foil. {Dalai, /.) KiSHORl LaL 
V. Emperor. 10 A. I. Cr. E. l = 9 L. E. A. Cr. 85 = 
30 Or. L.J. 664 = 116 I.O. 751=A.I.E. 1928 AU. 646. 
— S. 628— Convenience of accused. 

The convenience of the accused must be regard- 
ed in considering the question whether a fair and im- 
partial trial is likely to be held, {Mullick, /.) Jag- 
DAMBA SaHAY V. EMPEROR. 

9 A. 1. Cr. E. 637 = 29 Or. L. J. 373= 
108 I. C. 329= A. I. E. 1928 Pat. 347. 
— S, 628 — De Novo trial. 

Transfer to the transferred magistrate to avoid 

I de novo trial — Not effective — Convenience of the par- 
ties to be considered. 

The Magistrate who tried the case was transferred 
when most of the witnesses had been examined. The 
succeeding Magistrate granted a de novo trial. After 
this, District Magistrate transferred the case to the 
previous Magistrate who had been transferred, on the 
ground that the small amount of work that remained to 
to be done could best be done by the same Magistrate 
who had tried the case so far and that to tranSer the 
case to him was, therefore preferable to the whole case 
being heard again by a new Magistrate. 

Held, that even.the Magistrate to whom the case was 
thus transferred could not take up the case from the 
point at which be liad left, it and that he must start the 
case only ffie .previous proceedings being 

oonader^ to toe been wSped out. 
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CB. P. CODE (1898), S. 528— De Novo trial. 

further that the District Magistrate’s order of 
transfer took no notice of the hardship and inconveni- 
ence of parties and witnesses by such transfer and that 
it must be set aside. {Madhavan Natr^ /.) SaRDAR 
Khan Sahib v, athanlla. 35 I. O. 254:= 

26 Or. L. J 610=: 20 M. L, W. 847 = 
A. I.R. 1925 Mad. 174 = 47 M. L. J. 926 
— S. 528— Fresh transfer. 

—Section 528 cannot be so read as to imply that 

after a District Magistrate has transferred some cases 
from one file to the file of another Magistrate, a Sub- 
Divisional Magistrate, who is subordinate to the District 
Magistrate, has jurisdiction to nullify that order by or- 
dering a fresh transfer of the cases to his own file. 
iMukerjt, /.) Muhammad akbar v. Emperor. 

47 All. 288 - 23 A. 1^. J. 133= 26 Or. L. J. 538 = 
6 L. B. A. Or. B. 57 = 85 I. O, 378— 
A. I. B. 1926 All. 283. 

— S. 628— Grounds. 

It is not the object of S. 528 that a case should 

be transferred merely because it is going against a par- 
ticular party. (^Mullick and Kulwant Sa/iay, //.) 

Gobind Swain v, King-Emperor. 

83 I.O. 345=2 Pat. 333 = 1923 P. H- 0, C. 47 = 
1 Pat. L. B. Or. 109 = 25 Or. L. J. 1385= 
A. I. B. 1923 Pat. 228. 
— S. 628— Grounds for transfer. 

Communal feeling. 

Courts should not be influenced by general allega- 
tions regarding the so-called communal feelings and 
cases should not be transferred on basis of such allega- 
tions for an intolerable position would arise if it were 
open to any accused person in a case of communal or 
quasi communal nature to obtain a transfer of a case 
from the Court of a Hindu Magistrate merely because 
he, the accused, was Mohamedan or vice versa. A.I.R. 
1928 Nag. 21, Foil. {Jai Lai, /,) GOWaRDHAN 
Das V. ABBAS ALL 1930 Or. C. 176 = 

121 1. C. 374=31 Or. L. J, 257 = 
A.I.B, 1930 Lah. 168. 

Loss of confidence in the impartiality of the 

Judge. 

Where one of the accused was informed by his plea- 
der that the Magistrate had told him that he would con- j 
vict the persons accused unless they compromised a cer- 
tain civil suit with the complainant, 

H eld, that this communication by the pleader whe- 
ther the message was in fact given by the Magistrate or 
not coupled with the fact that a warrant was issued in 
a summons case in the first instance was sufficient to 
deprive the accused of all confidence in the impartiality 
of the Magistrate and that the case should be trans- 
ferred. Chand, /.) MeGH RaJ v. BaZ KHAN. 

28 Cr. L. J. 988=106 1. 0. 812 -=9 A. I. Or. B, 129= 

A. I. B. 1928 Lali. 76. 
— S, 628— Interference by High Court. 

The High Court will not ordinarily entertain an 

application for a relief which could equally be granted 
by a Subordinate Court until recourse has first been had 
to the Court. {Daniels, J.) Ravi ChundER SaHAI 
V. Sunder Singh. 87 1. 0. 112= 26 Or. Ii. J, 960= 

6 L. B. A. Or. 87«A. I. B. 1926 All. 640. 
— S. 628— Notice. 

Powers to be sparingly exercised ---Notice shotdi 

be served upon opposite party. 

The powers ^ven by S. 528 are very extensive But 
the wide discretion that the Magistrate is clothed with 
shquld be sparingly exercised. It Should only be exercis- 
ed , where it is absolutely necessary to meet the demande 
of justice. But before an order of transfer is made, it 


OB. P. CODE (1898), S. 528— Notice. 

is proper and it is just that the notice of the application 
for transfer together with the copy of the affidavit, if 
any, should be served upon the other party and an op- 
portunity afforded to the latter to show cause why the 
application for transfer should not be granted. It is 
also necessary that the Magistrate should record his 
reasons for the transfer to bring out the fact that it was 
not an arbitrary order but was a judicial pronounce- 
ment. 3 All. 749, Rel. on. {Sen, J.) JaGESHAR v. 
Emperor. 120 1.C. 261 = 31 Or, L. J. 30 = 

1930 A. L. J. 148= 1929 Cr. 0. 660= 
11 Ii. B. A. Or. 48 = A. I. B. 1929 All. 932. 
—Madras High Court practice. 

Although S. 528 (2) does not say that notice of an 
application for the transfer of a case from one Court to 
another shall be given to the accused, still according to 
the practice of the Madras High Court it is desirable 
to give such notice. And so a transfer made without 
such notice must be set aside for want of notice 6 M 
L.T. 14; 26 Mad. 41; 8M.L.T. 222; A.I.R. 1928 Mad*. 
560, Rel. on. {Odgers, /.) KaMATCHI AMMAL v. 
Emperor. 119 I. O. 386=1929 M. W. N. 265 = 
2 M. Or. C. 93 = 30 M. L. W. 401 = 
30 Or. L. J. 1043=1929 Cr. C. 12= 
A. I. B. 1929 Mad. 611. 

■ Baker, J. — A case should not be transferred with- 

out notice to the parties. 22 Bom. 549 and 1 Bom. L. R. 

I 347, Foil. iPatkar and Baker, JJ.) re SHRIPAD 
Chanda varkar. 52 Bom. 161=30 Bom. I,. B. 70= 
9 A. I. Or. B. 563 = 29 Or. Ii. J. 317= 
108 I. 0. 27= A. I. B, 1928 Bom. 184. 

An order of transfer without giving notice to the 

opposite party, though not desirable, is not illegal. 
{Shadi Lai, C. J.) RaHIM GhaNI v. FaZAL ILAHL 
28 Or. L. J. 38 = 99 1. C. 70 = 

7 A. I. Or. B. 199= A. I. B. 1927 Iiah. 80. 

Quest: Oft as to is not of legality, but one of pro- 

priety. 

Although S. 528 does not provide for the giving of a 
notice to the opposite party, still on general principle 
notice should be given to the party affected, before an 
order for transfer is made. 7 C.W.N. 114, Ref. ; 14 C. 
P.L.R, 190 Cr., Foil. But a w’ant of notice under 
S. 528 does not amount to illegality. The question of 
notice is one of propriety rather than of legality, and as 
such, it is one to be decided on the facts of each parti- 
cular case. 21 Bom.L.R, 276, Ref. {Kinkhede, A.J. 
CJ) Karanohandra V. Emperor. 102 1. 0. 213= 
28 Or. Ii. J. 517= 8 A, I. Or. B. 186= 
A. I.B. 1927 Nag. 244. 
— — -T ransfer without notice to opposite party is not 
illegal. 

A. transfer under S. 528 is not illegal for want of 
notice to the opposite, party. 23 P.R, 1902, Cr. Diss. 
from, 21 Bom. L. R. 276, Foil. QZafar AH, jS 
BaGH ALI V, MUHAMMAD DiN. 6 Ball. 641 = 

27 Cr. L. J. 411=27 P. L. B. 80* 
93 1.C. 76= A. I. B. 1926 Ball. 166. 

N on-issue is not fatal. 

The omissiqn to issue a notice to the accused before 
ordering the transfer on appUcatjpn of complaint is 
certainly irregular. Although, as a rule of practice, it 
Is desirable that notices should be issued, the law is not 
mandatory upon the point and the opiission to issue 
notice is not in itself a reason for setting aside an order 
of transfer. {^uUiak md. Jffulwani Sahay, JJ.\ 
(JQVIND V. KiNGtEMPITOR. 83 1.0. 346 = 

2 |aM$3^19& P. H. O. 0. 47= 

^ I Pat, B. ft; I<^fe2a Cr. B. Jr; iS86= 

^ A. BR. 1923 Pat, 928, 
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OR. P. CODE (1898), 

— S. 528— Order witliout reasons. 

An order for transfer of a criminal case with- 
out reasons required by cl. 5 is bad and should be 
set aside. {^Spencer ^ /») VeNKaTA REDDI, I)t re. 

83 I. 0. 1005 = 20 M. L. W. 384 = 
26 Or. L. J. 221 = A. I. B. 1924 Mad. 873. 
— S. 628— Power of Chief Presidency Magistrate. 

Chief Presidency Magistrate can recall a case 

transferred by Additional Chief Presidency Magistrate. 

A complaint was made of criminal breach of trust 
against one to the Additional Chief Presidency Magis- 
trate who directed the Police to enquiie and leport. 
Thereon the Additional Chief Presidency Magistrate 
transferred the case for disposal to the fourth Presidency 
Magistrate. The accused applied to the Chief Presi 
dency Magistrate asking on the ground of jurisdiction, 
that the case should be recalled to his file. The Chief 
Presidency Magistrate withdrew the case to his own file 
from the file of the fourth Presidency Magistrate under 
S. 528 of Cr. P. Code, 

Held, that as the Additional Presidency Magistrate 
was subordinate to the Chief Presidency Magistrate, 
the Chief Presidency Magistrate had jurisdiction to 
make the order of recall. {Greaves and Duval, JJ.) 
MOHiNi Moham Roy 2 ). pun am Chandna Sedhia. 

83 I. 0. 661 = 51 Cal. 820 = 39 0. L. J. 595 = 
28 C. W. N. 903 = 26 Or. L. J. 101 = 
A. I. R. 1924 Cal. 911. 


— S. 528— Proper procedure. 

Where with regard to an offence which has been 

the .subject of police report and has not been finally dis- 
posed of by a Magistrate, a District Magistrate thinks 
it necessary to continue proceedings against the accused 
it is more regular for him to withdraw the pending case 
to his own file under S. 528, rather than to begin 
separate proceedings by taking cognizance of the same 
offence under S. 190 (1) (.c); 5 C. W.N. 488 and 4 C. 
W.N. 242, Dist. (James. J.) GHANA MaHAPATRA v. 
Emperor. 123 1. 0. 78 = 31 Cr. L. J. 472 = 

1929 Or. 0. 582= A, I. R. 1929 Pat. 710. 
— S. 628— Reasons for order. 

Reasons for order under S. 528 need not neces- 
sarily be given. 

S. 528 does not require in terms that the Magistrate 
should give any reason, but it is a sound rule of practice 
that there should be something ' on the record showing 
why the order was made. (Mullick and Kulwant, JJ.) 
Mahammad Sharif v. Hari Prasad Lal. 

6 Pat. 229 = 97 I. C. 974 = 8 P.L.T, 66 = 
27 Or. L. J. 1214= A. I, R. 1927 Pat. 59. 


— S. 628-A— Claim under S. 276, Or. P. C. 

The claim to be tried as an Indian British sub 

ject mentioned in S. 528- \ and 528-B is a different and 
distinct one from the claim to be tried by a majority of 
Indian Jury as mentioned in-S. 275, though it can only 
be put forward by a person who has, in the language of 
that section -been found under , the provision** of the 
Code to be an Indian British subject. (Mukerfi, /,) 
Emperor v. Harendra Chandra Chakravarthy 
84 I 0. 929=51 Cal. 980 = 29 C. W. N. 384= 
26 Or. L. J. 385 = A. L R. 1925 Cal 384. 
— S. 528' A— Ko duty tu ask accused. 

Claim to be tried as European British subject. 


Magistrate is not obliged to ask the accused whether 
he would claim to be tried as a Europeati' British sub- 
ject. (Cuming and Graham, JJ.) CAREEN v. O'BRIEN. 
;.54.0s£l041 = l07 I. 0. 353^29 jSr. i. X 245= 

; r , 9 fL, J, dr. ft. 471= A.; J[. R. 1928 Cal. 97. 
— S^628*A'^P^dcedu^e oh , 

J— 4 — ^PxQcif^ie^-^i^ssal and iH Presidency Tmns 


I CR. P. CODE (1898), S. 528-B— Scope and effect. 

I An Indian British subject to be dealt w’lth as such 
must put in his claim before the Magistrate before 
whom he is brought for the purpose of enquiry or trial. 
This applies to Presidency Magistrates as well as Magis- 
trates in the mofussal. If the Magistrate rejects the 
claim and tries him, the decision shall, form a ground 
of appeal from the sentence or order passed in such 
appeal. This applies to Presidency Magistrates as well 
as to Magistrates in the mofussal. It the Magistrate 
rejects the claim and commits him to the Court of 
Session, he may repeat the claim before the said Court. 
Such repetition may only be made in a Court of Session 
and not the High Court exercising Original Criminal 
Jurisdiction. If the Court of Session i ejects the claim 
and tries him, the decision shall form a ground of ap- 
peal from the sentence or order passed in such trial. It 
necessarily follows that if a claim is made before a Pre- 
sidency Magistrate and rejected by him and the accused 
is committed to the High Court, there is no provision 
for repetition of the claim before the High Court, and 
the accused will not be entitled to put in, under S. 275 
of the Cr. P. Code, before the High Court, a further 
claim for being tried by a jury the majority of whom 
should be Indians. Where no such claim is put forword 
before a Magistrate, there being no provi.sion for repeti- 
tion of the claim before the High Court, S. 528-B. is a 
bar to the assertion of the same in any subsequent stage 
of the case. (Miikerfi, J.) EmPEROR v. HareNDRa 
Chandra Chakravarthy. 84 1. 0. 929 = 

61 Cal. 980 = 29 C. W. N. 384 =26 Or. L. J.385= 
A. I. R. 1925 Cal. 384. 
— S. 528-A— Time for making claim. 

Accused must claim his right before Magistrate 

— If not, he IS barred from raising it subsequently. 

It is a condition precedent to the determination of 
the status of an accu.sed person that he should assert 
his right to be tried as a person belonging' to a parti- 
cular nationality before the Magistrate to whom he is 
sent up for trial. It is the asseition of that claim which 
gives jurisdiction to the Magistrate to inquire into the 
matter and to give a finding thereon, which, if adverse 
to the accused, may be challenged in the subsequent 
proceedings. But if the accused has failed to assert 
the plea at the proper time, the provisions of S. 528-B 
in express terms prevent him from asserting it in any 
subsequent stage of the case. (Rupchand Bilaram, 
A. J. c.) Emperor v. Soomar abpulla. 

110 I. O. 677= 22 S L. R. 472 = 
29 Cr. L. J. 721 = A. I. R 1929 Sind 23. 
j™"The claim to be tried as a European British 
subject under S. 29-A, Cr. P. Code, must be made 
before the enquiry or trial actually begins so far as a 
case which falls within S. 528-A, Cr. P. Code, is con- 
cerned Not having made this claim when a person is 
first brought before the Magistrate for the purpose of 
trial or inquiry, it is not open to revive or make it at 
any subsequent stage. (Cuming and Graham, JJ.) 
Carmen r. O’Brien. 1071.0. 363= 

64 Cal 1041 = 29 Or. L. J*. 246= 
9 A. 1. Or. B. 471= A. I. R. 1928 Cal. 97 
— S. 528-B— Effect of waiver. 

^ — Failure to plead status of European British 
subject before Court of first .instance debars accused 
from claiming that status subsequently. (Walmsley 
and Mukerji, JJ.) T. C. S. MaRTINDALE v. EM- 
PEROR. 84 I.C. 1041 = 40 0. Ii. J. 266 = 

52 Cal 347 = 29 0. W. JST. 447= 26 Cr. li. J.401= 
A. I. R. 1926 Cal. 14. 
— S. 528-B—Scope ajtid effect. 

Cr. P: C. 443 — FaHurf to avail of S. 

does hot debar, actUsed from relying on S. 443 V/Jr. ’ («) 
UrW- '■ 
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OR, P. CODE (1898), S. 528-B— Scope and effect. 

Per Walnishy^ J, — The omission of the accused 
person to avail himself of the right to claim the benefit 
of S. 528- A does not conclude the matter and he is not 
debarred from urging that the considerations mentioned 
in els. (a) or (b) of S. 443 exist. 

Per Mukerjt^ /• — A claim to be tried under the pro- 
visions of Chapter 33 of the Code is wholly different 
from a claim to be tried as an European British 
subject or an Indian British subject or an European not 
being an European British subject or an American. It 
is the latter claim only which is dealt with in Chapter 
44 of the Code in which S. 528-A and 52S-B occur and 
so far as the former claim is concerned the questions of 
status of the claimant does not always arise as is evident 
from the provisions of S. 443 (1) (b) of the Code. 
Consequently Ss. 528 A and 528 B can have no applica- 
tion to S. 449 under which the right of appeal is claimed 
in Ch. 33. Emperor v. Harendra Chandra Chakra- 
z^art:, Foil. (Walmsley a?id Ahckerjt^JjC) T. C. S. 
Martindale V, king-Emperor. 84 I. 0. 1041= 
52 Cal. 347 = 40 C. L. J. 256=1929 O. W. N. 447 = 
26 Or. L J. 401 = A I. R. 1925 Cal. 14. 
— S. 528-R— -Time for making claim. 

The claim on the ground of status may be made 

at any time before the commitment is made, {Mukerjt, 
J.) Emperor v. Harendra Chandra Chakra- 
VarTHY. 84 I.C. 929 = 51 Cal. 980 = 29 C.W.N. 384 = 
26 Or. L. J. 385 = A. I. R. 1925 Cal. 384. 

— S. 529— -Erroneous transfer of case. 

Good faith — Proceeding's 271 the transferred Court 

are not mvalid. 

Where the fir.st Class Magistrate having had the case 
transferred to him by the Sub- Divisional Magistrate 
transferred it bo7ia fide to a Third Class Magistrate w'ho 
finally disposed of it and there was nothing to show 
that the First Class Magistrate did not believe that he 
had power to so transfer. 

Held^ that the case was one that fell under cl. (f), 
S. 529, Cr. P. Code, and though the First Class Magis- 
trate was not empowered by law to transfer the case to 
the Third Class Magistrate, the transfer being hona fide 
his order of transfer should not be treated as so invalid 
as to prevent the Third Class Magistrate, who took 
cognizance upon the transfer, from having juiisdiction 
to try the accused. 36 All. I 66 , Not Foil. {Fawcett 
a7id Mirza, JJ.) PIaSANALI v. EmPEROR. 

115 I.C. 399 = 30 Bom. L.R. 653 = 30 Cr. L.J. 467 = 
12 A. I. Cr. R. 303 = A. I. R. 1928 Bom. 286. 
— S. 529— J oinder of charges. 

Where an accused is charged with and tried at 

one trial for four offences, it is not merely an irregularity 
but an illegality which vitiates the trial. 25 Mad. 61 
(P. C.), Foil. ; A. I. R. 1927 (P. C.) 44 Dist.; 28 M. 
L. J. 397 and 5 Pat. L. J. 11, Ref. {Curgenven. /.) 
Viraswami Naidu V. Emperor. 127 1. C. 295= 
31 Cr. L. J. 1195=1930 Cr. C, 680= 
3 M. Cr.C. 185 = A. I. R. 1930 Had. 508. 
— S. 529— Non-compliance with provisions, 

• It is not every failure to comply with a manda- 

tory provision of the law Avhich renders the proceedings 
void. A. I. R. 1925 Rang. 258, Foil. \Carr, /.) 
Tan Kyi Lin v. Emperor. 98 I. C/ 177= 

5 Bur. L. J. 100 =27 Cr. L, J. 1281= 
A.I. R. 1926 Bang. 193. 
— S. 529 — Offence beyond powers. 

—A. Magistrate of the 2nd Class cannot take 

co^izance of a complaint that certaih persons were 
guilty of murder. Where therefore he does entertain • 
such a complaint and finding it to be' false takes action 
under, S. 190, though defect in conviction could' be 


CR.P.CODE (1898), S. 530— Offence triable by a 
Higher Court. 

cured by S. 529, complainant cannot be prosecuted fo^ 
false complaint. The powers of a 2nd Class Magistrate 
can be extended only to the extent specified in S. 37 and 
Sch. 4 which provisions are to be read with S. 190 in 
such cases. {Poss and Kulwant Sahay, JJf) BENGALI 
Gope V . Emperor. 94 I. C. 896=5 Bat. 447= 
7 P. Ii. T. 335= 27 Cr. L. J. 704= 
A. I. R. 1926 Pat. 400, 
— S. 529 — Trial without Jurisdiction. 

Where a Magistrate, not having jurisdiction but 

otherwise competent, tries a charge, the irregularity is 
excused by the provisions of S. 529 {/), A. I. R. 1921 
All. 123, Dist. {Dalai, /.) KHUBCHAND v, EM- 
PEOR. 8 A. I. Cr. R. 402 = 8 L. R. A. Cr. 144 = 
A. I. R. 1927 All. 791. 
— S. 530 — Admitting depositions in another case. 
-If in a trial Court the depositions given by de- 
fence witnesses, when examined as prosecution witnesses 
in the counter case, are filed with the consent of both 
sides,, and if these witnesses are called and examined in 
the presence of the accused and swear to the truth of 
their orevious statements, which are then filed with their 
consent to save time that there is nothing illegal or 
irregular in such procedure. A. I. R. 1923 Mad. 32, 
Expl. ; A. 1. R. 1927 Lah. 781 ; A. I. R. 1924 Lah. 
104 and A. I. R. 1926 Bom. 231, Dist. {Wallace and 
Jackson, JJ,) KRISHNAYYA NaIDU v. EMPEROR. 

1271. C. 289=53 Mad. 775 = 
31 Cr. L. J. 1191 = 1930 M. W, N. 410 = 
3 M. Cr. C. 188 = 1930 Or. C. 577 = 
A. I. R. 1930 Mad. 505=^58 M. L, J. 547. 
— S. 530 — Magistrate. 

‘“Magistrate” includes a Sessions Judge, so that, 

the dismissal of an appeal by a Sessions Judge where 
appeal lay only to the High Court was held to be 
void ab initto. {Duckworth, J f) ABDULLA, /w 

84 I. C. 437 = 26 Cr. L. J. 293 = 
2 Rang. 386 = A. I. R. 1925 Rang. 39. 
— S. 530— Offences chargeable. 

— T rial for charges named m complamt. 

A magistiate was entitled to try the accused under the 
sections named in the complaint and he tried him ac- 
cordingly. 

Held, that it cannot be said, because another section 
could also be charged in the complaint, therefore the 
trial under the sections charged in the complaint is 
void. 12 Mad. 54 and 24 Mad. 675, Dist. {Bennet, /.-) 
Sripat Fxhv. Emperor. 1981 Cr. C. 10 = 

1930 A. L. J. 1422. 

— S. 630— Offence triable by a Higher Court. 

Wheie the Magistrate doubted whether the facts 

justified a charge of dacoity or not and where he was 
invited by the defence to deal with the case himself and 
accepting the invitation framed a charge under Ss. 147, 
440 and 380 Penal Code, and convicted the accused 
under those sections and did not frame a charge 
under S. 395, Penal Code, it is not open to the 
defence to object on the ground that the Magistrate had 
no jurisdiction: {Bedumotit, C. Jl and Madgavkar, /.) 
NurmaBomed Kadarbhai z/.^’EMPEROR. 

1930 Cr. 0. 1182= 32 Bom, Ii. R. 1279 = 
A. I, R. 1980 Bom. 695. 
———When' am offence under S. '332, Penal Code, 
which is triable by a Court of Sessiori or by a Presi- 
dency Magistrate- or by a 1st Class Magistrate, is tried 
by a 2nd Class Magistrate and the accused is convicted 
the convitotion is certainly illegal. ' {Devadoss, /.) 
AROSilAlslAI^HANv/TZ^^rf, ' ' ' 1111.0.126 = 

■ ' 10 A. I. 'Oh R. 561 A 1928 M. W. N. 466 = 

V;. i LI . ' IM. Or. C. 173 = 29 Or. I»,J.79B. 
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— S. 530--0ffences witliin and ^tliout jurisdiction. 

'‘Magistrate — I gnonng circumstances of aggrava- 
tion so that the offettce may be within the jurisdiction — 
Improper hut not void. 

Where the facts disclose an offence within the juris- 
diction of the Magistrate it is a fallacy to say that he is 
not empowered by law to try the person charged for the 
offence which is within his jurisdiction because the facts 
disclose a more serious offence which is beyond his juris- 
diction. He is expressly so empowered. Whether in so 
doing he adopts a proper course is another question. No 
doubt it is improper on the part of a Ma^strate to 
intentionally ignore circumstances of aggravation which 
show shat an offence beyond his jurisdiction was in fact 
committed as well as an offence within his jurisdiction, 
as, for instance, if a second class Magistrate should 
ignore the violence used in committing theft (S, 379), 
instead of sending the accused before a first class Magis 
trate to be tried for robbery (S. 392). Here the action 
of the second Class Magistrate would be improper, but 
his proceedings would not be void. 25 Mad. 6l TP. C.), 
Dist. (Brown, /.) DAWSON v, EMPEROR. 

88 I. 0. 276 = 26 Or. L. J. 1108=2Bang. 455= 
.A.. I. E* 1925 Eaug. 45, 
— S. 530 — Offences without jurisdiction. 

• ■ —Conviction for a lesser offence when facts consti- 

tute a graver offence — Not void. 

When a Magistrate convicts the accused of an offence 
triable by him though the facts disclosed also constitute 
a graver offence, not triable by him, his proceedings are 
not void under the provisions of S. 530. (A. I. R. 1926 
Pat. 36 Foil.) 4 Bom. jL. R. 267 ; 10 C. 85 ; 13 B. 502, 
24 M. 675 Appr.) High Court will not interfere, when 
no objection was taken either before the Magistrate or 
in the Court of appeal to the jurisdiction of the trial 
Court and the accused are not prejudiced. (Maephersony 
/.) Balgobind Thakur V, Emperor. 

96 I. 0. 873 = 7 P. Ii. T. 496 = 27 Or. L. J. 1017 = 
A. I. E. 1926 Pat. 393. 
— S. 530 — ^Eecording evidence. 

W’here part of the evidence in a case is recorded 

by a Magistrate who has no jurisdiction, and part of the 
evidence by a Magistrate who has jurisdiction, convic- 
tion is illegal and retrial is necessary. (C. C. Ghose and 
Cammiade, //.) BUDHU TaTUA v. EMPEROR. 

109 1. 0. 176 = 55 Oal. 66 = 47 0. L. J. 122= 
29 Cr. L. J. 464= A. I. E. 1928 Cal. 183. 
— S. SSO—Summary trial. 

Where on a charge under Ss. 147, 323 and 506, 

Penal Code the Magistrate issued process and tried the 
accused summarily but convicted them only under 
S. 323, 

Held, that the proceedings of the Magistrate were ^ 
void as the case fell under S, 530 (q) Cr. P. Code. 
It is mainly of an offence with regard to which process 
is issued, for which the accused is tried and it could not 
be said that the accused was not tried under S. 147 
27 C. W, N. 148 Foil. (Fawcett and Mtrza, //.) 
Ghanu Sadu V, Emperor. 109 1. 0. 220= 

30 Bom. L. E. 371=52 Bom. 264 = 
10 A. I. Cr. E 19X=29 Cr. L. J. 492 = 

„ A. I. B. 1928 Bom. 142. 

— S. 630— Transfer of case. 

“ — ^The proceedings of a Magistrate trying a case 

transferred by him to another Magistrate but which has 
not been retransferred to him are without jurisdiction 
^d altogether void. 30 CaL 449 and 32 Cal. 783, Appr. 
(Fmdalaiy /.) GOLUSIJ. APPALANARASIAH; EM- 
PEROR. } i25 I. C. 567= 81 Or. Li J. 896 = 

^ 190Q Or. C; 763=198a;3Vi; W; N, 413= 
A. L B. 1930 Mad. 705. 


CE. P. CODE (1898), S. 633— Appeal. 

— S. 530— Wrong attacliment. 

Where land has been attached under S. 88 with- 
out a warrant, the High Court would interfere under 
inherent powers to set right the irregularity though not 
according to S. 89. (Harrison /.) BUTTA v. EM- 
PEROR. 96 I. 0. 977 = 27 P. L. E. 826= 

8 L. L. J. 608 = 27 Cr. L. J. 1026 = 
A. I. E. 1926 Lah. 662. 
— S. 531 — Accused beyond jurisdiction. 

Where the place where the breach of the peace 

was apprehended was within the Magistrate’s jurisdic- 
tion, but the accused resided outside it, and no question 
of jurisdiction was raised in the trial Court and the 
Magistrate passed order under S., 107, and no prejudice 
is caused to the accused, 

Held, that the irregularity, if there was one, is cured 
by S. 531. (Daniels, /.) RAM DEO SiNGH v EM- 
PEROR. 97 I. O. 652=49 AU. 228=26 A. L. J. 44 = 
27 Or. I,. J. 1132=7 L. E. A. (Or.) 174 = 
A. I. E. 1926 AU. 767. 
— S. 631— Offence outside jurisdiction. 

—The High Court has got power to quash a com- 
mitment order passed by a Magistrate ordering an accu- 
I sed person to stand his trial in a Sessions Court which 
has no territorial jurisdiction over the place where the 
offence alleged was committed. (Adami and Bucknil, 
//.) Mt. Bhagwati V, Emperor. 83 1. 0. 677= 

3 Pat. 417=26 Cr. L. J. 49 = 
A. I. E. 1925 Pat. 187. 

— S. 632— Applicability. 

- “Offence not triable by Sessions or High Court — 

Acciesed committed — S, 532 does not apply. 

Section 532 has no reference to a case in which a 
Magistral who has general powers to commit an accused 
person to the High Court commits an accused over 
whom he has no jurisdiction or commits him for an 
offence which upon true construction of the Code is not 
triable by a Court of Sessions or High Court. (RanJdn, 
C, J, C\ C. Ghcscy Rue kl and, B B, Ghose and 
Mukerji, //.) GiRlSH CHANDRA v, EMPEROR. 

123 1. 0. 433 = 31 Cr. L. J. 506 = 57 Cal. 1042= 
60 O. L. J. 408 = 34 C. W. N. 13 = 1929 Or. C. 468 = 
A I. E. 1929 Cal. 756 (P. B.) 
— S. 632— Interpretation, 

——Section 532 is a curing or remedial section and it 
must be strictly interpreted in the interests of the accu- 
sed person. (Rankin, C, J, and C.C, Ghose, Buckland, 
B, B, Ghose and Mukerji^ J/,) GiRISH CHANDRA v, 
EmpeRQR. 123 I. O. 433 31 Cr. L. J. 506= 

67 Oal. 1042=50 O.I.. J, 408 = 34 C. W. N. 13 = 
1929 Or. O. 468= A. I. E. 1929 Cal. 766 (P. B.). 
— S. 533— Appeal. 

Conviction on a report of an Excise Analyst — 

Report inadmissible — Appellate Court can order exami- 
I nation of the Excise Analyst as a witness — Judge 
\ acting on the admission of the pleader for accused — 
Procedure is merely irregular and S, 537 would apply. 
In a trial of an offence under S. 43 (1) (a') of the 
Bombay Abkari Act, 1878, the report of the Excise 
Analyst that one bottle which had been sent to him con- 
tained cocaine and that some other things contained no 
cocaine, was tendered in evidence, and upon this evi- 
dence the accused was convicted. On appeal, the Sessions 
Judge held that the report of the Excise Analyst W’as 
inadmissible in evidence and, therefore, proposed to 
have tne Excise Analyst examined under S. 428, Crimi-- 
nal P. Code, Upon this the pleader for the accused 
stated that he did not want to challenge the genuineness 
or the correctness of the certificate, and that he was 
prepared to admit that the powder in the bottle sent to 
the Excise Analyist was cocaine. The Sessions Judge' 
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OE. P. CODE (1898). S. 633— Appeal. 

acted upon this statement. 

Held^ that even assuming that the Judge should not 
have acted upon the admission of the pleader of the 
accused, the case was one of mere irregularity, which 
had not caused a failure of justice and which, therefore, 
could be properly held to fall under S. 537, Cr. P. Code. 

Held^ further, that this was a case where the provi* 
sions of S. 428, Cr. P. Code, could properly be availed 
of in order to have legal evidence as to the contents of 
the bottle. 

Held, further, that the Sessions Judge could legally 
act upon the admission of the applicant’s pleader in the 
appeal. 

Held, further, that S. 58, Evidence Act, did apply to 
justify the action of the Sessions Judge, proceedings 
being of an appellate Court. (^Fawcett and Mina, f J.) 
Bansilal Gangaram V. Emperor. 

112 I. 0. 110-52 Bom. 686 = 30 Bom. L. E. 646 = 
29 Cr. L. J. 990 = 11 A. I. Or. E. 243= 
A.I.E. 1928 Bom. 241. 

’^ P rinciple explained. 

Though S. 164 lays down that no Ma^strate shall 
record any confession unless, upon questioning the person 
making it, he has reason to believe that it was made 
voluntarily, still it is nowhere laid down that the Magis- 
trate shall record any note showing what questions he 
has put to the person and how he has satisfied himself 
that the confession is made voluntarily. But it is advisa- 
ble that the Magistrate should always record a memo- 
randum showing that he has, by questioning the person 
making it, satisfied himself that the confession is made 
voluntarily. The footnote to the recorded confession was 
as follows ; — “ The statement was written in my pre- 
sence and hearing. It was read over to the accused, 
and he admitted it to be correct. It contains a true and 
full account of the statement made by him.” 

Held, that the footnote complied with the provisions 
of S. 164 before it was amended by the Act of 1923 
though not with the new provisions which had been 
added in 1923. As the Magistrate, however, had under 
the provisions of S. 533 been duly called as a witness 
and examined, and his evidence showed that he had in 
fact co.mplied with the provisions of law, the document 
in which the confession was recorded was fit to be ad- 
mitted in evidence. (JScotUSmiih and Fforde, //.) 
Keman V. Emperor. 88 1. 0. 18=6 Lah. 68= 
26 Cr. L. jr. 1074=26 P. L. E. 346= 
A. I. B. 1925 Lah. 315. 
—Non-compliance with the formalities as to veri- 
fication at the end of the confession is an irregularity 
cured by S. 533. {JCennedy, /. C, and Kemp, A, /. C.) 
Emperor v, (Pir) Mahomed Bux. 

85 1.0. 833 = 16 S. L. R. 143 = 26 Or. L. J. 609 = 
A. I. E. 1921 Sind 146. 
— S. 633 — Defective footnote. 

- Presumption under principle explaified , 

If, when a document is tendered in evidence at a trial 
purporting to be a confession of the accused, it is found 1 
to contain the memorandum required by S. 164 (3), a 
presumption arises under S. 80 of the Evidence Act 
that all the necessary formalities purporting to have 
been performed have in fact been performed and the 
document is admissible in evidence without further 
proof. If, however, the said memorandum does not 
appear or is defective, the document is inadmissible un- 
less the defect can be cured by the examination of the 
Magistrate who recorded it, under S. 533. The provi- 
sions of S. 164 (3) render it incumbait on a Magistrate 
who is called on to record a confession to explain to the 
person who is to make it that he is not bound to make 
a confession at all, and that if he does so it may be used 


I OE, P. CODE (1898), S. 533 — Omission of foot- 
note. 

! as evidence against him. Further the Magistrate should 
only record the confession if upon examination of the 
person making it, he has reason to believe that it will be 
made voluntarily. Where the memorandum at the foot 
of confession recorded does not conform with the form 
as laid down, the defect is curable if it is of form and 
not of substance. If as a matter of fact the statement 
was duly recorded, that is to say, after the required ex- 
planation had been given, but the Magistrate had failed 
to e mbody that fact in the certificate, such a defect 
would be curable. If the explanation had not in fact 
been made the statement could not be held to have been 
I “ duly made ” and S. 533 cannot be appealed to. 
(Broadway and Addison, //.) PartaP SiNGH v. 
Emperor. 93 I. 0. 978= 6 Iiah. 415= 

7 L. L. J. 482 = 27 Or.. L. J. 614= 
A. I. E. 1925 Lab. 606. 
-— S. 533 — Deposition of Magistrate. 

— ^ ^Deposition of the Magistrate that he complied 

with all the requirements of S. cures a defect in 
their compliance : A. I. R. 1925 Lah. 3l5 and A. I. R. 
1925 Lab. 605, Foil. (Addison and Dalip Singh, //.) 
rahmat V, Emperor. 118 1.O. 65 = 

30 Or. L. J. 49= 11 L. L. J. 6 = 11 A. I. Cr. E. 606. 
— S. 533— Formal defects. 

S. 533 is intended primarily to cure a defect of 

form only and not one of substance : A. I. R. 1922 Lah. 
237, Foil. (Raza and Nanavatty, //.') PRAG v, EMPE- 
ROR. 128 I. 0. 215 = 7 O. W. N. 909 = 

1930 Or. 0. 1073=A.I.E. 1930 Oudb 449. 
— S. 533 — Interpretation. 

Operation of saving clause in S, 533 is to cure 

want of proper certificats by Magistrate. 

The ^ words “ notwithstanding anything contained in 
the Evidence Act, 1872, S. 91” indicate that a confes- 
sion must in every case be recorded in the first instance; 
but S. 533 is by its terms confined to confessions or 
statements recorded under S. 164 or S. 364 of the Code. 
Moreover, the words “notwithstanding anything contain- 
ed in the Evidence Act, 1872, S. 91 ” so far as they 
apply to S. 164 really are intended to make the oral 
testimony of the Magistrate admissible to prove the fact 
that notwithstanding the absence of a certificate that he 
complied with the provisions of that section, he did as 
a matter of fact comply with such provision. The ope- 
ration of this saving clause is therefore intended to cure 
the defect of want of proper certificate by the Magis- 
trate. (fai Lai and Currie, //.) JOG RaJ EmPE- 
ROR. 1930 Or. C. 682= A. I. E. 1930 Lah, 534. 
— S. 533 — Irregularity in procedure. 

Even if a statement be not recorded strictly in 

conformity with S. 164 so long as the Magistrate pur- 
ports to have recorded it under that section, and even 
after the sratement has been received in evidence, 
S. 533 can be resorted to and evidence taken that an 
accused person duly made the statement recorded. 
S. 533 plainly provides that notwithstanding anything 
contained in S. 91, Evidence Act, such statement shall 
be admitted, if the error has not injured the accused as 
to his defence on the merits: 18 Cal. 549; 21 Bom., 495 ; 
and 32 Cal. 550, Ref. 9 Mad. 224, Dist.; 17 Cal. 862, 
Diss. from. (Maung Ba and Brown, //.) Ba YIN z/* 
EMPEROR. 121 1. O. 782 = 7 Rang. 769 = 

31 Or. L.J. 297 = 1930 Cr. 0. 246 = 
A. I. R, 1930 Rang. 63. 
— S. 633— Omission of footnote. 

—When the Magistrate has complied with the 

provisions of S. 164, but has failed to append to the 
record the necessary Certlfetlie required by S. 164. 

I S. 533 comes into operation and on proof by the 
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note. 


Magistrate that he had complied with the provisions of 
S, 164. the record becomes admissible. S. 533 is by its 
terms confined to confessions or statements recorded 
under S. 164 or S. 364. After the Magistrate has been 
examined and the Court is satisfied that the statement 
was duly made it is the record of such a statement that 
has been made admissible by S. 533 and not the evi- 
dence of the Magistrate about the terms of the state- 
ment. (Case law discussed.) {^Jat Lai and Currie^ 
//.) JOG Raj V. Emperor. 1930 Or. 0. 682= 
A. I. E. 1930 Lah. 634. 
— S. 633— Warning to accused. 

-Exact words of warf?tng are ini7n at trial. 

The exact words of the warning, which must be given 
to a person making a statement in the nature of a con- 
fession, are not very material provided the Magistrate 
explains, and the peison making the statement clearly 
understands, that he need not make a confession. 
{Scoti-Smzth and Fforde, JJ.) BaWA SinGH v. 
Crown. 89 I. 0. 1026 = 7 L. L. J. 250 = 

26 P. Ii.R. 579 = 26 Or. Ii. J. 1458= 
A. I. E. 1925 Lah. 448. 
— S. 633— Writing questions and answers 

Magistrate failing to write questions and 

answers as required by S, 364 — Defect is curable. 

Section 533 applies not only to omissions to comply 
with the provisions of lavr but also to infractions of the 
law. 

Where a Magistrate while recording a confession of 
the accused fails to the reduce into writing the questions 
and answers as required by S. 364, the defect is curable 
under S. 533 by examining the Magistrate as a witness 
provided no injury is caused to the accused as to his 
defence on the merits. Further the confession recorded 
by the Magistrate is itself admissible because the ex- 
pression “such statement” in S. 533 refers to” statement 
regarding which the Magistrate is called to give evi* 
dence. 21 Bom. 495 ; 23 Bom. 221 ; 9 Mad. 224, 
A. I. R. 1923 All. 90 ; A. I. R. 1925 Pat. 191, Rel on. 
iMirza and Patkar, JJ.') RaMA KaRIYAPPA v. EM- 
PEROR, 120 I. 0. 350 = 31 Or. L. J. 97= 

31 Bom.Ii R. 566= A. I. R. 1929 Bom. 327. 
— S. 634 — Defect cured. 

~The omission of the Magistrate to inform the ac- 
cused of their rights under Ch. 33, as required by 
S. 447, is absolutely cured by the provisions of S. 534. 
(.Pobinson, C. J. and MaungGyi, J.) U. ZaGRIYA v. 
Emperor. 89 1. 0. 459 = 4 Bur. L. J. 44 = 


3 RaEg. 220= 26 Or. I.. J. 1371= 
A. R. 1925 Rang. 239. 

— S. 535 — ^Applicability. 

^The contention that S, 535 only applies to a trial 
where no charge at all has been framed is not correct. 
The section is applicable to a case in which no charge 
had been framed of the offence of which the appellant 
has been convicted, {Newbould and B. B. Chose, J J.) 
Abdul Rahim 2 ^. Emperor. 88 1 . 0 . 1065= 

41 0. L. J. 474= 26 Or. L. J. 1279 = 
A.I.R. 1925 Cal, 926. 


— S. 635 — Charge framed against one accused. 

Where the accused was tried and convicted 
under S. 506, Penal Code, without framing a charge but 
a charge was framed against the co-accused under 
S. 506 who was also convicted, 

LLeldy that the omission to frame the charge did not 
prejudice the accused. (^Stuart, /.) Ganga PraSaD 
V, Emperor. 76 I, 0, 568 = 26 Or. L. J. 200 = 
A. I. R. 1923 All. 476. 


— S. 536 — Contempt proceedings. 

Section 3SS ought not to be applied to summary 


OR. P. CODE (1898), S. 536— Revision. 

proceedings for contempt. (^Heald and Chari, JJ.'} 
Ebrahim Mammojee z/. Emperor 

4 Rang. 257 = 27 Or. L. J. 1241 = 98 I. 0. 57= 
A. I. R. 1926 Rang. 188. 
— S. 535— Conviction in appeal. 

Charge under S. 147, 1.P.C. — Conviction under 

<5*. 323 valid. 

Where the accused were convicted of rioting under 
S. 147, the common object of w^hich was stated to be to 
assault and in prosecution of which they did assault and 
evidence was directed towards assault committed 
by the accused but in appeal the accused were acquitted 
of rioting. 

Held, that though the accused were acquitted of 
rioting they could be convicted in appeal under S. 32S 
though no charge was framed under that section as the 
accused would not be prejudiced. {Jwala Prasad, J.) 
Ulfat Khan v. Emperor. 29 Or. L. J. 374= 
108 I. C. 333 = 10 A. I. Or. R. 31 = 
A. I. R. 1928 Pat. 359. 
— S. 635— -Effect of setting aside. 

Previous order of conviction set aside — Order 

cannot be used in subsequent trials. 

A Magistrate is not entitled to use an order which 
had been set aside, as proof that the accused was an old 
offender, on the ground that the previous order was set 
aside either in appeal or revision on technical grounds. 
(Carr, J.) NGa PO THAN v. EmPEROR. 

89 I. 0. 320 = 26 Cr. L. J. 1344 = 
3 Rang. 156= A. I. R. 1925 Rang. 277. 
— S. 535— Grounds for quashing. 

A mere omission or irregularity to comply with 

S. 360 unaccompanied by any probable suggestion of 
any failure of justice having been thereby occasioned, is 
not enough to warrant the quashing of a conviction. 
{Lord Philhmore). V. M. ABDUL RaHMAN KING 
Emperor. 100 1. 0. 227=5 Rang. 53=54 1. A. 96= 
26 A. L. J. 117=31 C. W. N. 271 = 
1927 M. W. N. 103 = 38 M. L. T. 64= 
4 O. W. N. 283 = 8 P. L. T. 165 = 28 Or. L. J. 259 = 
6 Bur. L. J. 65 = 29 Bom. L. R. 813= 
45 C. L. J. 441 = 7 A. I. Cr. R. 362= 
A. I. R. 1927 P. 0. 44=62 M. L. J. 585 (P. C.). 
— S. 535— Omissions in charge. 

Omission to specify common object in the charge 

does not vitiate the the trial unless the omission has pre- 
judiced the accused or resulted in a failure of justice. 
{Fawcett and Mtrm, JJ.) HaSANALI MAJAWaR v. 
Emperor. 115 I. 0. 399 =30 Bom. L.R. 653= 
30 Cr. L. J. 467 = 12 A. I. Cr.R. 303 = 
A, I. R. 1928 Bom. 286. 
— S. 536 — Legality and Objection. 

The trial by jury of an offence which is triable with 

the help of assessors is not necessarily invalid. The objec- 
tion to the trial, if any, should be raised in the trial 
Court and not in appeal. {JSundaram Chetty,J.) KaRUP- 
PA Thevan V. Emperor. 1930 M. W. N. 776. 
— S. 536— Revision. 

On a charge under Ss. 434, 392 and 397, while 

the jury returned a verdict of not guilty with regard to 
the counts under the said sections, they at the same time 
found the accused guilty of voluntarily causing hurt by 
a dangerous weapon, an offence triable by a Judge only 
with assessors : 

Held, that the conviction or sentence in such a case 
should not be set aside or interfered with in revision 
unless it is clear that the irregularity had led to some 
miscarriage of justice : 26 Mad. 243, Dist. {Srinivasa 
Aiyangar, J.) ARUMUGA KONE v. EMPEROR. 

108 1,0. 214 = 1927 M, W. N. 299 = 
29 Or. L. J. 361 = 1 M. Or. 0. 211= 
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CR. P. CODE (1898), S. 536 (1)— a?rial ]3y Jury- 
Objection to. 

A. I. R. 1928 Mad. 275. 

— S. 536 (1) — Trial by Jury — Objection to. 

The trial by jury ot an offence which is triable 

with the help ot absessors is not necessarily invalid. The 
objection to the trial, if any, should, be raised in the 
trial Court and not in appeal. iSundaram Chetty^ /.) 
Karuppa Thevan V, Emperor. 1930 M.W N. 776. 
S. 537. 

Absence of complaint. 

Charge. 

Essentials for vitiation. 

Examination of accused. 

Examination of complainant. 

Examination of witness. 

Hearing accused. 

Judgment. 

Local Inspection. 

Mode of trial. 

Procedure. 

Reading over depositions. 

Recording of reasons. 

Sanction. 

Scope. 

Verdict of Jury. 

Miscellaneous. 

— S. 537— Absence of complaint. 

-The want of a complaint for a particular offence 

is quite a different thing from an error, omission or 
irregularity in the complaint. It affects the jurisdiction 
of the Court and the legality of the trial and the case 
does not fall within the provisions of S. 537. {^Mya Bu^ 
/.)T. Sathi Reddy v. Emperor. 1261. 0. 630 « 
31 Or. L. J. 1060 = 1930 Or. 0. 585* 
A. I. R. 1930 Rang. 153. 

'What S. 537 provides is an error, omission or 

irregularity in the complaint and not the entire absence 
of the complaint without which no cognizance of the 
offence can be taken under the law. i^Miikerji and 
Graham, //.) MOHIM CHANDRA v. EMPEROR. 

116 I. 0. 638= 33 0. W. N. 286 = 49 O.L.J. 342= 
30Or.L.J. 658 = 56 Oal. 824 = 13 A. I. Or. R 103 = 
A. I. R. 1929 Oal. 172. 

-Cantonment Board lodging a complaint signed by 

execution officer filing no authority but having power to 
file such complaint — Affidavit filed in the revision Court 
showing that he had an authority to do so — Omission 
to file is curable. 116 P. L. R. 1907, Foil. {Addison, /.) 
Khushal Chand V. Emperor. nil. o. 326 = 
11 A. I. Or. R. 13=29 Or. L. J. 822 = 
A. I. R. 1928 Lab. 946. 
The absence of a complaint in writing as require 
ed by S. 195 (1), of the public servant concerned or 
his Superior makes the Court a Court not of competent 
jurisdiction aiid, therefore renders valueless the plea of 
previous acquittal as a bar to his re-trial on the same 
facts after proper complaint is made. 8. 537 (a) does 
not apply as in the first trial there cannot be said to be 
an error, omission or irregularity in a complaint, but an 
absence of complaint altogether. {Ktncaid, J, C. and 
Tyabji, A, J. C.) FaKIR MaHOMED v, EmpEROR. 

97 I. C. 417=27 Or. L. J, 1106=21 S. L. R. 1 = 
A. I. R. 1927 Sind 10. 

— The absence of sanction or complaint under S. 

195, Cr. P . Code, vitiates the whole proceedings and 
the defect is not cured by S. 537, which applies to errors 
of procedure and not to substantive errors of law'. 
Where a trial is contrary to law it is no trial at all and* 
disobedience to an express provision of law as to the 
mode of the trial is not an irregularity which can be 
cured by S. 537, Cr. P. Code. It is an illegality which . 

Or* D.^^-SO 


CR. P. CODE (1898), S. 537~Cbarge. 

vitiates the whole trial. Absence of complaint or irregu- 
larity in complaint makes whole proceedings void ab> 
imtio, (Baza, /.) RaM SaMUJH v. EMPEROR. 

961. C. 621 = 1 Luck. 623 = 3 0. W. FT. 614 = 
27 Cr. L. J. 969 = 7 A. I. Or. R. 45 = 
A. I. R. 1926 Oudb 485. 

Where the complainant was examined on oath 

by the Magistrate when cognizance was taken of the 
offence, absence of a complaint in writing would only 
amount to an error, omission or irregularity as eontern- 
plated by S. 537 of the Code {Knlwant Sahay, y.) 
Lachmi Singh e/. King-Emperor. 81 I. C. 620 = 
6P.L. T. 505 = 1924 P. H. 0. C. 18 = 
25 Cr. L. J. 972=A. I.R. 1924 Pat 691. 
— S. 637— Charge. 

— Where a charge is defective under S. 234 as 

having been presented out of time the trial is vitiated. 
The defect in the charge is not a mere irregularity so as 
to be cured by S. 537. {Pearson and Jack, JJ.) KaLU- 
MiAN V. Emperor. 34 C. W. N. 959. 

Offence under S, 4l5 — His me^’e surplusage to 
state in charge that any person stcffered loss as a result of 
mtsreprese7itatio7i and such defect curable. 

F borrowed money from M on security of N, on 
basis of tw’o mortgage bonds and having arranged lo 
sell the mortgaged property induced M to accompany 
him to a petition writer to get a sale-deed drafted. The 
bonds were left with the petition-writer and M went 
away to get a document registered. N and F making a 
false representation to petition-wi iter that M wanted to 
see to the bonds, took them away. F and N were fol- 
lowed, but the bonds could not be recovered. In the 
charge it was recited that F and N obtained the bonds 
after making false representation to the petition-writer 
and that as a result of the misrepresentation, -/^suffered 
loss. It was contended that the charge was defective. 

Held, that it was not necessary to state in the charge 
that a result of false representation made by F and 
N, M suffered any loss. The mere fact that the petition 
wrriter as a result of the deception of A’' handed the 
bond to him was sufficient to bring his conduct within 
the definition of cheating. The addition in the charge 
that Af suffered loss as a result of the misrepiesentation 
was a mere surplusage and the defect was cured by S. 
537, Cr. P. Code. {Jai lal, /.) FaTEH HaIDAR 
Emperor. 1930 Cr. C. 467= 

A.I.R. 1930 Lah. 407. 
—It cannot be assumed that if a mandatory provi- 
sion of the Code has been infringed in framing the 
charge, the Court must of necessity be held lo have 
failed in administering justice to the accused. S. 537 
affords no real grounds for any such assumption. The 
impugned procedure must be one that is not only prohi- 
bited by the Code but also woiks actual injustice to the 
accused. A. I. R. 1927 P. C. 44, Foil. {Wallace and 
Jackson, JJ.) K. RAMARAJA TeVAN v. EmPEROR. 

127 I. 0. 654=53 Mad. 937=1930 M. W. N. 377= 
1930 Cr. C. 1033 = A. I. R. 1930 Mad. 867. 

Failure to define accurately common object. 

^ It is not a general proposition of law that a con- 
viction under S. 147, 1. P. Code, cannot be supported 
wherever the common object, as stated in the charge, is 
not precisely made out. Failure to define expressly and 
accurately the common object with which an unlawful 
assembly acts is an error, omission or irregularity as may 
be cured by S, 537 ; 36 Cal. 865 and 37 Cal. 340, Rel. 
on.; 6 M. L. J. 17 ; 27 Cal. 990 and 33 Cal. 295, Ref. 
iCurgent/en, J.) VeNKaDU v. EMPKROK. 

121 L C. 862 = 1930 Cr. 0. 188 = 31 M. L. W. 236= 
1930 M. W. FT. 80=3 M. Cr. C. 67= 
31 Cr- L. J. 347= A. L B. 1930 Mad. 188. 
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CE, P. CODE (1898), S. 537— Ohaxge. 

——The omission to give the substance of the charge 
in an order under S. 112 is not a mere irregularity when 
it is shown that the objection was taken before the trial 
Court and when it is established that there has been a 
failure of justice. {Pandalai, /.) KaLIA GoUNDAN v. 
Emperor. 1930 M. W. N. 698 — 

32 M. Ii. W. 320 = 127 I. 0. 652 = 1930 Or. C. 1035 = 
A. I. E. 1930 Mad. 859. 

When the charge is on the face of it meaningless 

and ununderstandable, but where the accused and his 
counsel know the nature of the offence the accused is 
charged with» and no failure of justice has resulted the 
vagueness or incomprehensibility of the charge is cured 
by S. 537. {Baguley, /.) K. C. V. REDDY v. EmPE- 
ror. 125 LC 266 = 31 Or. L. J. 793= 

1930 Or. 0. 661 = 8 Eang. 25 = 
A. I. E. 1930 Eang. 201. 

The joinder of two offences in a single charge is 

only an irregularity cuied by S. 537, and not an illega- 
lity : 40 Cal. 846 Diss. from ; A. I. R. 1922 Cal. 573 ; 
A. I. R. 1925 Cal. 341 ; and A. I. R. 1927 Cal. 17 ; 
Dist.; 19 C. W. N. 972, Foil. (^Cuming and Lort Wil- 
liams, //.) ajgar Shaikh v. Emperor. ' 

117 I. 0. 596=48 0. L. J. 138=32 O.W.N. 839 = 
30 Or, L. J. 799 = A. I. E. 1928 Oal. 700. 
Petial Code, *S.504. 

In a prosecution under S. 504, if the accused is aware 
of the words complained of but the Magistrate does not 
specifically mention the objectionable words in the charge, 
thxe accus^ not being misled by the technical defect in 
the charge, his conviction is not vitiated. (Tek Chand, 
/.) Shankar Lal v . Emperor. 104 1. 0. 437 = 
28 Or. L. J. 821 = A. I. E. 1927 LaJi. 702. 
—Where in a prosecution under S. 498, Indian 
Penal Code, the accused were not charged with know- 
ledge or reason to believe that the abducted woman was 
a married woman and the accused knew what they were 
charged with and what it was necessary for the prosecu- 
tion to prove. 

Held, that this fact by itself would not affect the 
case. (^Dalit Sing, /.) ALLAH DIN v, EMPEROR. 

101 1. 0. 451 = 28 Or. L. J. 419 = 
A. I. E. 1927 LaE. 432. 

When a Court of appeal is dealing with an 

appeal against an acquittal there is no provision of the 
Code under which a defect in the charge can be con- 
doned. {.Campbell, /.) EMPEROR v, ABDUR RaHMAN. 
28 Or. L. J. 170=99 I. 0. 602 = 7 A. I Or. E. 319 = 
A. I. E. 1927 Lah. 109. 

Peml Code,S. 120-^. 

Omission to specify in the charge the persons who 
were parties to the conspiracy is an irregularity curable 
by S. 537, Cr, P. Code. {Perciml, /. C. and Rupchand 
Bilaram, A* /. C.) HaJI SamO v. EMPEROR. 

101 1. 0. 458= 28 Or. L. J. 426 =8 A. I. Or. E. 11 = 
A. I. E. 1927 Sind 161. 

Where a charge of cheating gives the month in 

which the offence was committed, but the exact date is 
not given, the irregularity is curable. {.Bucknill, /.) 
Farzand ali V, Emperor. 96 1. 0. 221= 

1926 P. H. 0. 0. 207 = 27 Cr. L. J. 909 = 
A. I. E. 1926 Pat. 347. 
Where the accused is charged jointly with hav- 
ing stolen six specific animals belonging to five specific 
persons by five different acts of theft from those five 
specific persons, 

Held, that the error is not a mere technicality which 
can be set right under S, 537. The trial is wholly illegal 
25 Mad. 61 (P. C.) Foil. {Hennedy^ /.C. and Rupchand 
Bilaram, A, /. C.) HYDER z/. EMPEROR. 

91 L C. 64t=20 S. I.. E. 3=27 Cr. I.. J. 32 = 


OS. P. CODE (1898), S. 537— Charge. 

A. I. E. 1926 Sind 129. 

Omission of S. 149 /. P, Code from charge is not 

illegality, 

S 149 creates no offence but is like S. 34 merely 
declaratory of a principle of the common law and its 
object is to make it clear that an accused who comes 
within that section cannot put forward as a defence that 
it was not his hand which inflicted the grievous hurt. 

A person cannot be tried and sentenced under S. 149 
alone, no punishment being provided by the section. 
Therefore the omission of S. 149 from a charge does 
not create an illegality by reason of S. 233, Criminal 
Procedure Code which provides that for every distinct 
offence of which any person is accused there shall be a 
separate charge. {Spencer, Krishnan and Ramesam, 
//.) THUTHUMALAI GOUNDEK, In re, 

82 1. 0. 465=25 Cr. L. J. 1297 = 47 Mad. 746 = 

20 M. L. W. 261 = 35 M. L. T. 21= 

A. I. E. 1925 Mad. 1 = 47 M. L J. 221 (P.B.). 

-A trial de novo must not be ordered when no charge 

has been framed or when a defective charge has been 
framed. In such a case what must be done is to order 
a fresh trial from the stage at which the illegality occur- 
red. Ss. 225 and 537 of the Cr. P. Code, remedy any 
defect due to the omission in the charge of the parti- 
culars required by S. 223 of the Code. (JH alii fax, 
A, J. C.) Gangadhar V, Bhangi Sag. 

81 1. C. 976=25 Cr. L. J. 1152= 
A. I. E. 1925 Nag. 147. 

Real charge understood — No prejudice. 

Where it was intended to allege one general conspir- 
acy to commit an offence or offences under S. 420 of 
the Indian Penal Code by cheating the Government of 
India of large sums of money and the transactions in 
linseed oil, turpentine and water-soluble oil, were overt 
acts from which the conspiracy might be inferred and 
this was explained to the Counsel who appeared for the 
accused at different periods of the trial and the accused 
fully understood the charge. 

Held, that although the allegations amounted to 
charges of three different conspiracies it was not a bad 
charge as the accused knew what the charge was. The 
mere fact of there being three letters in respect of the 
three articles is not inconsistent with the existence of 
one general conspiracy. The fact that there were many 
transactions intervening between the dates of the three 
matters alleged as overt acts by the prosecution, and 
that it was proved that such transactions were fraudu 
lent or dishonest is not inconsistent with the existence of 
one general conspiracy. Although the charge should 
have contained an allegation of the person or persons 
who were alleged to have been deceived and induced to 
issue the cheque the omission should not be regarded 
as a fatal defect in the charge, where the accused were 
not misled and there was no failure of justice by reason 
of the omission of the above-named particulars from 
the charge. Where objection was taken to the charge 
of cheating the Government of India by inducing them 
to deliver a cheque for Rs 59,265 in payment of five 
bills that the five bills therein referred to were presented 
at different dates, and that if any offence was commit- 
ted by the appellants in respect of the bills, there were 
five separate offences of cheating and five separate offen- 
ces could not be included in one charge. 

Held, the offence charged under S. 420, Indian Penal 
Code, would not be complete until the Government of 
India, being induced thereto by the alleged fraudulent 
bills, delivered the cheque for Rs. 59,265. Until the 
last of the five bills was delivered, the inducement was 
I not complete, and until the cheque was issued the offence 
1 under S. 420, Indian Penal Code, was not complete. 



949 


CRIMINAL DIGEST, 1924—1930. 


950 


OB. P. CODE (1898), S. 637— Charge. 

Therefore, the charge did not include five separate 
offences as alleged, but one offence only. {jSandersm^ 
C, J. and Richard wn, /.) P. E. BiLLINGHURST v. 
XING-EmPEROR. 82 I. 0. 645 -27 0. W. N. 821= 
25 Or. L. J. 1313 = A. I. B. 1924 Cal. 18. 
— S. 637— Essentials for vitiation. 

The infringement of the provisions of S. 162, 

Cr. P. Code, is an irregularity which can be cured 
under S. 537 if it has not been occasioned a failure of 
justice. In considering whether a particular infringe^ 
ment of the provisions of the Cr. P. Code, is one which 
does or does not come within the purview of S. 537, 
what one has to consider is whether any vital rule of 
procedure has been broken and whether the irregularity 
g;oes to the root of the proceedings. 35 Cal. 61, Appl. 
L. R. 28 I. A. 257, Dist. 45 All. 124, Ref, (Beaimount, 
€. J. and Madgavkar^ /.) NUR MAHOMEI) KaDAR- 
BHAi V. Emperor. 32 Bom. L. R. 1279 = 

1930 Or. 0. 1182= A. I. B. 1930 Bom 596. 

Court should look to substance rather than to 

form. 

Per Page, J. — When the decision of a Criminal Court 
in substance appears to be correct, an appeal Court 
should endeavour to uphold the decision even in cases 
where the rules of procedure by which the trial is to be 
regulated have been transgressed ; except where the 
breach of the prescribed rules is of so grave a nature, 
where the form of trial was substantially different from 
that provided by law for the offence charged, or where, 
although the violation of the rules was not so profound 
as to radically alter the mode of trial, it is proved that 
thereby in the event a failure of justice has in fact been 
occasioned. (^Rankin, C. J, C, C, Ghose, Suhrawardy, 
Pearson and Page, //.) EMPEROR v, ERMANALI. 

57 Cal. 1228=123 1. 0. 664=1930 Or. 0. 212= 
34 0. W. N. 296 = 61 O. L. J. 171 = 
31 Or. Ii, J. 536= A. I. B. 1930 Cal. 212 (P. B.). 

Per Page, /. — Whether a particular breach of 

the procedure prescribed in the Code vitiates the pro- 
ceedings or not must depend upon the gravity of the 
breach and the consequences that are presumed or 
proved to have flowed from it. Allen v. Flood, (1901) 
A. C. 506, Rel. on. {Rankin, C. C\ C. Ghose, 
Suhrawardy, Pearson and Page, //.) EMPEROR v. 
Ermanali. 123 I. C. 664=67 Cal. 1228 = 

1930 Cr. C. 212 = 34 0. W. N*. 296 = 
61 C. L. J. 171 = 31 Cr. L. J. 636 = 
A. I. B. 1930 Cal, 212 (F. B.)- 
Where a copy of the oral statement of the accus- 
ed made to a police officer was not supplied to him on 
the ground that it had not been reduced to writing. 
Held^ that in the absence of prejudice the omission to 
supply copies did not affect the legality of the convic- 
tion. {Pul Ian, /.) Abdul Karim v. Emperor. 

7 O. W. N. 957 = 1930 Cr. C. 1211 = 
A.I.E. 1930Oudli 606. 

Reception of inadinissible e*uidence — No substan- 
tial injustice — Trial not vitiated, 

Misreception of a piece of evidence which is inadmis- 
sible but which has very little weight and admission of 
which causes no substantial injustice, does not vitiate the 
trial. {Courtney Terrel, C, J, and Dhavle, }.) 
SOHRAi Sao V. Emperor. 11 F. l. T, 148= 

124 1. 0. 836 = 31 Cr.L . J. 721 = 9 Fat. 474= 
1930 Cr. C. 615« A. I. B. 1930 Fat, 247. 

Where there is no contravention of any express 

provisions of the Cr.P, Code, S. 537 cures if there is any 
error. {Suhrawardy and Graham, //.) MaHEN- 

JDRA Nath v. Emperor. 124 I, c. 827= 

31 Cr. Ii. J. 760 = 49 0. !•. JT. 374= 
1929 Cr. C. 54= A. I. B. 1929 Cal. 428. 


CB. P. CODE (1898), S. 637— Essentials for vitia- 
tion. 

—Wrong Section mentioned tn Summofis — Accused 

approved of correct Section before trial — No material. 
Where in the Summons by mistake a wrong section is 
rnentioned as the provision of law under which the ac- 
cused was prosecuted, but where the Magistrate told the 
accused when he appeared in answer to the summons, 
the correct section under which he was being prosecuted, 
the accused is aware of the case he has to meet and there 
is no such material irregularity as to justify the quash- 
ing of conviction. {Shadt Lai, C, J.) MuHAMMAD 
Sadiq V, Delhi Electric Supply & Traction Co, 
116 I. C. 889 = 30 Cr. L. J. 702 = 
13 A. I. Cr. B. 116=1929 Cr. 0. 601 = 
A. I. B. 1929 Lah. 867. 

^Failure to comply with a mandatory provision of 

law is not necessarily an illegality that vitiates the pro- 
ceedings, the real question being whether the failure has 
been prejudicial to the accused. A. I. R. 1925 Cal, 
1246 ; A. I. R. 1926 Bom. 534, Foil. {Waller and 
Pandalai. //.) TIRUMANA GOUNDAN v, EMPEROR. 

1929 M. W. ISr. 506=116 I. C. 366 = 
30 Cr. L. J. 623 = 2 M. Cr. C. 189= 
13 A. I. Cr. B. 46= 1928 Cr. C. 26= 
A. I. B. 1929 Mad. 544. 

i V on-cognizable offence — Complaint instead of 

charge-sheet filed — Not material irregulaaity, 

^ The Police after making investigation of a non-cog 
nizable offence filed by a complainant to the Magistrate 
instead of submitting the charge-sheet. 

Held, that although the Courts followed by the 
Police was irregular, there was no material irregularity. 
17 Bom. L. R. 69, Dist. {Curgenven, J.) PONNU- 
swAMi Oodayar V, Emperor. 23 M. L. W. 769= 
2 M. Cr. C. 39 = 115 1. 0. 481 = 30 Cr. L. J.469 = 
12 A. I. Cr. B. 299= A. I. B. 1929 Mad. 116. 

—In a trial of an offence under S. 43 (1) {a) of 

the Bombay Abkari Act, 1878, the report of the Excise 
Analyst that one bottle which had been sent to him con- 
tained cocaine and that some other things contained no 
cocaine, was tendered in evidence and upon this evi- 
dence the accused was convicted. On appeal the Ses- 
sions Judge held that the report of the Excise Analyst 
was inadmissible in evidence and therefore, proposed to 
have the Excise Analyst examined under S. 428, Cr. P. 
Code. Upon this the pleader for the accused stated 
that he did not want to challenge the genuineness or the 
correctness of the certificate, and that he was prepared 
to admit that the powder in the bottle sent to the Ex- 
cise Analyst was cocaine. The Sessions Judge acted 
upon this statement. Held, that even if the admission 
could not be legally acted on, the irregularity did not 
vitiate the trial. {F'awcett and Mirza, //.) BaNSILAL 
GaNGakam V. Emperor. 112 1. 0. 110 = 

30 Bom. L. B. 646=52 Bom. 686= 
29 Or. L. J. 990 = 11 A. I. Or. B. 243= 
A. I. B. 1928 Bom. 241. 

The tests to be applied in considering whether a 

particular infringement of the provision of the Cr. P. 
Code is one which does or does not come within the pur- 
view of S. 537 are ; Does the error go to the whole root 
of the trial } Does it in effect vitiate the proceedings ? 
Has the Court assumed an authority which it does not 
posset ? If the error is of such a nature, the proceed- 
ings are vitiated in their very inception and S. 537 has 
no application. But the merfe fact that a certain pro- 
vision of the Code is imperative does not in itself indi- 
cate that a breach of the provision vitiates the whole 
proceedings. A. I. R. 1925 Rang. 258, Foil. 

Per Hoyle, J , — Mandatory directions may be either 
imperative or directory: Th^’ deal either with what 
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OR. P. CODE (1898), S. 637— Essentials for vitia- 
tion. 

shall or with what shall net be done. It is possible to 
have degrees of - disobedience of positive but of pro- 
hibitory directions. Prohibitory directions offer very 
little difficulty since disobedience amounts nearly always 
to an illegaUty. In corisideiing positive directions, it 
must be remembered that the distinction between simple 
irregularities” and illegalities is one not of degree, but 
of essence. If therefore the disobedience of a manda- 
tory injunction is measurable, so to speak, quantita- 
tively, and, if a minor infringement of that mandatory 
njunction which does not go to the root of a trial may 
be admitted, a general infringement of the same nature 
constitutes an irregularity which may necessitate the 
annulment of the particular trial, but is not an illegality 
incurable under S. 537 of the Code of Criminal Pro- 
cedure. (^Maung Ba and Doyle, JJ.) ABDUL RaHMAN 
jy. Emperor. 94= I. C. 717=4: Bur- L. J. 213= 
27 Or. L. L 669 = A. I. R. 1926 Rang. 63. 

’S. 537 (flf) of the Cr. P. Code has no application 

to cases in which there has been a disregard or dis- 
obedience of the whole of some mandatory provision of 
the Code ; but the section applies only to cases where 
there has been a failure to comply with some part of 
such a provision in the course of a general compliance 
with the whole. {Hallifax, A,J,C.) GaNGADHaR v. 
BHANCI Sag. 81 1. 0. 976 = 26 Or. Ii. J. 1152= 
A. I. R. 1926 Nag. 147. 
— ’•Defects in procedure eveii in contravention of 
poi^itive enactments are curable^ 

A positive enactment by the Code that a ceitain trial 
shall not take place is obviously a very different thing 
from a positive enactment that in the course of such a 
tiial certain detailed piocedure shall be followed. In 
the one case an infringement of the enactment amounts 
to an assumption of jurisdiction and vitiates the trial 
from the very beginning. In the other case an infringe- 
ment merely amounts to an error, omission or irregu 
lariiy in the procedure adopted in the course of the 
trial. S, 537 of the Code aims at curing infringements 
of the latter type. 25 Mad. 61 (P. C.), Expl. If the 
error is of the former nature, the proceedings are vitia- 
ted in their very inception, and S. 537 has no application. 
But the mere fact that a certain piovision of the Code 
is imperative does not in itself indicate that a breach of 
that provision vitiates the whole proceedings. {Brown, 
/.) NGa Hla U V. Emperor. 89 1. 0. 312= 
26Cr. L. J, 1336 =3 Rang 139 = 
A. I. R. 1925 Rang. 258. 
— S. 637 — Examination of accused. 

Non-compliance with S, T^t-^Trial vitiated. 

The provision that the accused should be asked whe- 
ther he wishes to cross-examine the prosecution witnesses 
on a date subsequent to that upon which he is called 
upon to plead to the charge, inserted in S. 256 by the 
amending Act of 1923 by words “at the commencement 
of the next hearing,” is obviously intended to give the 
accused an interval of time to think out the lines of bis 
defence before he is called upon to inform the Court 
how he intends to proceed and an omission of this new 
procedure is an irregularity which vitiates the whole 
trial. 7 L. L. J. 114, Foil. {Subhedar, AJ,C,) 
Girdhari V, Emperor. 124 1. 0. 619= 

31 Or. L. J. 706 =1930 Or. O. 831= 
A. I. R. 1930 Nag. 255. 

Fresh prosecution witnesses-^Omisdofi to examine 

accused again — Irre gularity , 

A number of witnesses for the prosecution were exa- 
mined and then the accused himself was examined* At 
the next hearing ^o witnesses for the Crown, who had 
not previously been, examined, were examined and after 
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that, a considerable number of the other prosecution 
witnesses were recalled and cross-examined. Subse- 
quently the defence witnesses were examined but the 
accused w^as not examined again and a judgment was 
passed against him. 

Held, that the pr ' isions of S. 342 were not obeyed 
as that section would require the accused to be re-exa- 
mined w’hen the prosecution witnesses had been lecalled 
and cross-examined and to be further examined after 
two fresh Crown witnesses had been examined. 

Held further, that such violation if it did not lead to 
a failure of justice would not vitiate the proceedings and 
is a mere irregularity which could be cured under 
S.537. A. I. R. 1922 Mad. 5l2 ; A. I. R. 1923 CaL 
196; A. I. R. 1923 Cal. 668; A. I. R. 1923 Cal. 470 and 
A. I. R. 1924 Cal. 975, Diss. from. ; A. I. R. 1924 
Lah. 84 ; A. I. R. 1925 Pat. 414 ; A. I. R. 1923 AIL 
81; A. I. R. 1925 Rang. 258 and A.I.R. 1927 P. C. 44, 
Rel. on ; 25 Mad. 61 (P. C ) and A. I. R. 1923 Mad. 
609 (F.B.), Rel. {Carr, J.) K. M. SuBBAYA Naidu 
V, Emperor. 120 I. 0. 230 =7 Rang. 470 = 

1929 Or. 0. 607 = 30 Cr. L. J. 1164= 
A. I. R. 1929 Rang. 331. 
Omission to examine at proper time is an irre- 
gularity curable. 

The accused should be examined just before he 
enters on to his defence and produces his witnesses, i,e,, 
after all the prosecution witnesses have been completely 
done with and any irregularity in omitting to examine 
him at proper time will come within the purview of 
S. 537 and will call for interference, if it has occasioned 
a failure of justice. A. I. R. 1923 Mad. 609 (F. B.)., 
Rel. on. {Ashworth, J.) SudaMAN v , EmpeROR. 

100 I. 0. 1065 = 26 A. L. J. 379 = 
8 Ii. R. A. Or. 51 = 28 Or. L. J. 399 = 
7 A. I. Or. R. 343=49 AU. 651 = 
A. I. R. 1927 AU. 475. 

The omission to comply with the provisions of 

S. 242 is nothing more than a curable irregularity where 
a failure of justice has not been caused. {Findlay, /. 
C.) DaMDOO &.HARBA. 

1011. 0. 896=28 Cr. L. J. 611 = 
8 A. 1. Or. B. 176= A. I. R. 1927 Nag. 210. 

S, 342 applies to summons cases — Provisions are- 

mandatory — Non-compliance is not curable. 

Section 342 applies even in summons cases. The 
initial statement of the accused in such cases under 
S. 242 when he is called upon to show cause under 
S. 243 before evidence is led does not dispense with the 
necessity for the examination by the Court and the 
statement by the accused under S, 342 at the close of the 
evidence for the prosecution, in explanation of the 
circumstances appearing in the evidence against him. 
The omission is a violation of the express procedure 
ensuring an^ essential right of the accused person and is 
not an irregularity curable under S. 537. A. I. R. 1922 
Bom. 290 and 5 P. L- J. 430, Foil. {Kennedy, J, C. 
and Madgeevkar, A. J, C.) EMPEROR v, PaRIO. 

98 I. 0. 186=19 S. Ii. R. 121 = 27 Or. L. J. 1290 = 
A., I. R. 1926 Sind 281. 

^The entire omission to question an accused 

generally on the case after the prosecution witnesses 
have been examined and before the accused enters on 
his defence renders the trial fiom that point on’wards 
and not ah initio improper or illegal. S. 537, cannot 
condone the error but the, defect must be rectified in a 
fresh trial commencing from the point at which the 
error was committed. {HalUfcsx^ A. J, C.) 
Gangadhar V, Bhangi Sag. 81 1, 0. 976= 

25 Or. Ii. j, 1152= A: I; R/ 1925 Nag. 147. 
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Accused has aghi to he exa7mned after further 

.cross-exa^ninaUon of the prosecution zvitnesses — Otnission 
■vitiates the conviction. 

An accused person has a right to be examined and to 
state his case after the farther cross examination of 
prosecution witnesses, even though he has already been 
examined before the charge was framed and he was 
•called on for his defence. That i ight is fundamental 
.and the omission to so examine him cannot be regarded 
as a mere error or irregularity, which can be cured by 
S 537 Cr P. Code, but vitiates the conviction. A.I.R. 
1923 Cal. 164 ; A.I. R. 1924 Cal. 975 and A. I. R. 1922 
Mad. 512, Foil. {Godfrey, /.) AH KHAUNG v. EM- 
PEROR 752 “4 Sur, Xi. JT. 143 = 

27 Cr. L. J. 336 = A. I. B. 1925 Bang. 363. 
—Where it was found that the omis.sion to form- 
ally examine, after close of prosecution and before 
defence, the person called upon to furnish security had 
not prejudiced him, held, that the omission is only an 
Irregularity curable under S. 537. 50 Cal. 223, Not 
Foil. {€. C. Ghose and Cuming, //.) BlNODE 
3EHAR1 Nath v. Emperor. 8i I. o. 909= 

50 Cal. 985 = 25 Cr. L. J. 1085 = 
A. I. R. 1924 Cal. 392. 

“It is a fatal defect to examine the accused, before 

all the prosecution witnesses are examined and it is not 
.curable by S. 537. {Bucknill, /.) TILAK Gope v. 
Bhaya Ram. 62 1. C. 870 = 22 Cr. L. J. 598 (Pat.). 
— S. 537— Examination of Complainant. 

The fact that a complainant is not examined on 

.oath is no illegality but a mere irregularity under the law 
in Madras Presidency. 11 Mad. 443 and A. I. R. 1924 
Mad. 587, Ref. {V/allace, /.) MOLaIaPPA GOUNDAN 
.2/. Emperor. 115 1, c. 242=52 Mad. 79= 

28 M. L. W. 621 = 1 M. Or. 0. 317= 
30 Or. L. J. 482= A. I. R. 1928 Mad. 1235= 

56M. L. J. 715. 

Failure to examine the complainant is an error of 

procedure and where it has caused no injury to applicant 
and no failure of justice under S. 537 it is curable. 
<Pratt,J.) GOPICHANGz/. EMPEROR. 

1 Bang. 517=76 I. 0. 865=25 Or. L. X 273= 
A.I.R. 1924 Bang. 87. 
— S. 537— Examination of witnesses. 

' - Witness givirig opposite answers — Charge to the 

Jury — Defective procedure. 

One of the witnesses, in answer to a question put in 
• cross-examination, said that the reason why information 
was not given to the police immediately after the occur- 
’ rence althought the police station was only a short dis- 
tance away from the scene of occurrence was that the 
persons who had committed the offence were then un- 
'known. The Judge then told the foreman of the jury to 
.’put the question in another form to the witness and the 
witness said that he and others had recognized the ap- 
' pellants at the place of occurrence and seen them run- 
ning away. The Judge said to the jury in his charge 
as to this particular witness he had no doubt said in 
answer to an invalid question from the pleader for the 
defence which was repeated by me that the culprits 
- could not be ascertained that night. If you think that 
he gave the answer after understanding the question, 
there is an end of the case for prosecution and the accused 
should be forthwith acquitted. If on the other hand you 
*■ think that he did not understand the question you are to 
consider what he had stated before and what he said 
Uater on in answer to foreman’s question.” The Judge 
did not record anything from which if could be inferred 
that the witness did not understand the question put to 
l^him. 
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Held, that the procedure followed by the Judge was 
wiong. {Suhrawardy and Cam?niade, JJ.) MAHAM- 
MAD SAGIRUDDIN V. Emperor. 113 I. 0. 280 = 
30 Cr. L. J. 120 = A. I. E. 1928 Oal. 561. 

Cross-examination and arguments iiiter partes are 

out of place in an enquiry into the tiuth of the complaint. 
Such depaiture from the stiict letter of the law con- 
stitutes a mere irregularity and the High Court should 
not in the exercise of its disci etion direct a further 
enquiry. 14 Cal. 141, Dist. {Foster, J.) Ram SaRAN 
Singh v. Md. Jan Khan. 26 Cr. L. J. 1394= 

89 I. C. 706 = 7 P. L. T. S6 = A. L B. 1926 Pat. 34, 

Evidence Act, S. 167 — Inadmissible evidence let 

in — Dttty of appellate Court. ^ 

What a Court of appeal has to consider is whether the 
reception of inadmi'-sible evidence influenced the minds 
of the jui 7 so seriously as to lead them to a conclusion 
w’hich might have teen different but for its reception. 
Hence vrhere inadmissible evidence has been admitted, 
there are two points for consideration firstly whether 
the reception of the inadmissible evidence has in fact 
occasioned a failure of justice, and secondly whether if 
it is excluded theie was sufficient evidence to justify 
the verdict of the jury. {Sanderson, C.J. and Chotzner, 
/.) Harendra Nath Saha v. Emperor. 

841. C. 451 = 40 C.L. J. 313=26 Cr. L J. 307= 
A. I. R. 1926 Cal. 161. 

Where, after the close of the defence evidence 

the Couit examined the police Sub-Inspector as a 
witness, 

Held, that the omission to give accused an opportu- 
nity to rebut the evidence was an illegality not curable 
by S. 537. {Broadway, /.) ShujaN ChaND v. 
Emperor. 87 I. 0. 923 = 26 Or. L. J. 1036 = 

26 P. L. B. 312= A. I. R. 1926 Iiah. 531. 

i^iinesses not examined hut only their previous 

statements merely read aver to them — Illegality not 
curable. 

Where an accused, after seven pTOsecution witnesses 
were examined, claimed to be tried as an European 
British subject and he is dealt as such and some 
witnesses are examined but as regai-ds the remaining, i.e., 
previous seven witnesses for the Crown the course 
adopted was as follows : When each witness came into 
the box the recorded statement of the evidence given 
by him at the first hearing was read out to him. A few 
further questions were then put to the witness and he 
was tendered for cross-examination ; some witnesses 
were not even sworn, . 

Held, that this method of presenting the evidence 
for the prosecution is irregular, and not only irregular 
but entirely illegal, and the defect is not curable by 
3. 537. {Fforde, J.) JOHN THOMaS Lyme v. 
The Crown. 77 1 c, 426= 

4 Lah. 382 = 25 Cr. L J. 377 = 
A. I. E. 1924 Lah. 17. 

— S. 537— Hearing accused. 

^Written address of counsel — Propriety of. 

In matters where counsel on behalf of accused is en- 
titled to be heard, he is entitled generally to be heard 
by an oral address and not by written speech. Written 
addresses .filed by counsels do not stand higher than 
notes of counsels’ arguments taken down by the Magis- 
trate and cannot form part of the record. No doubt 
address of connsel is a valuable right which every party 
accused of crime who engages counsel to defend him is 
entitled to regard as such. But if the Magistrate asks 
the counsel to write out his address in lieu of addressing 
him it constitutes ndt an illegality or nullity but only an 
irregularity Vhich might- 1^ waived* The right to 
addi^ess^-^the Magistrate; on 4he cash is for the benefit of 
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the accused and he is entitled to waive such right and 
his counsel is entitled to waive it in favour of a written 
address. {Mirza and Paikar, //.) VinaYAK LaX- 
MAN BHATKHANDE2/. EMPEROR. 113 I. 0. 612 = 
30 Bom. L. B. 1630= 12 A. I. Or. B. 73= 
30 Or. L. J. 185 = 53 Bom. 119 = 
A. I. B. 1928 Bom. 557. 

Criminal trial — Effective hearing— Last oppor- 

unity* 

The right of counsel in criminal matters is not only 
that they shall be heard, but that they shall be given an 
opportunity of being effectually heard. Where counsel 
on behalf of his client has the right of being heard last 
(where the accused has not called any evidence on his 
behalf) in the matter, counsel is entitled to an oppor- 
tunity to be so heard. It an accused is heard in such a 
case, the meie fact that he was not heard last is not an 
illegality which would vitiate the trial but is merely an 
irregularity to which provisions of S. 537, Cr. P. Code, 
would appl}^ {.Mirza and Patkar^ J/^ ViNAYAK 
Laxman Bhatkhande V, Emperor 

113 I. 0. 612=30 Bom. L, B. 1530 = 
12 A. I. Cr. B. 73=30 Or. L. J. 185 = 
63 Bom. 119= A. I. B. 1928 Bom. 567. 
— S. 537— Judgment. 

A judgment of a Bench of Magistrate has to be 

signed as required by law and the requirements of 
public policy necessitate the writing of the full name of 
the Magistrate who signs the judgment and the mere 
putting in of the initials is not a sufHcient compliance 
with the mandatory provisions of of S. 265 of the Code 
Where one of the three Magistrates of a Bench merely 
initials instead of signing his name, the irregularity can- 
not be cured by S. 537. 25 Cal. 911 ; 32 I. C. 393 ; 
23 Cal. 896 and A. I. R. 1926 Mad. 827, Rel. on. 
(Sundaram Chetty, /*) (VELINALLi) BRAHMAIAH v* 
EMPEROR, 1930 Or. C. 1123= 

1930 M. W. H. 787 = 32 M. L. W. 280= 
A. I.B. 1930 Mad. 867 = 59 M. L. J. 674. 

- ■' -Though it is desirable that Magistrates should ; 

obey the express provisions of the law, yet the omission 
to write a judgment before pronouncing a sentence 
should not necessarily vitiate the trial, unless such omis- 
sion has in fact occasioned a failure of justice. 14 All. 
242 and 27 Mad. 237, not Foil. ; 23 Cal. 502, Rel. on. 
{MaungBa, /.) MOHAMED H AY AT MULL A v* EM- 
PEROR. 120 1. 0. 225 = 7 Bang. 370= 

1930 Or. 0. 203 = 30 Or. L. J. 1166= 
A.I.B. 1930 Bang. 77. 

Tzvo factions — Twc* distinct trials — Evidence 

similar — Disposal in one judgment by appellate Court 
caused no injustice and hence should be upheld. 

Two parties were charged for their attacks on each 
other in the same occurrence, and the charges were tried 
separately at two distinct trials. The evidence given for 
the prosecution was similar to a substantial extent in 
each case. Each party was a witness against the other 
but there was also independent evidence. Although 
they were tried separately, the High Court gave one 
judgment, but treated the casss as two cases which have 
been separately tried. There was, however, a body of 
separate evidence which was applicable to each case, and 
that in itself was enough for the conviction. 

Pteld^ that, although technical it might have been 
better to keep the evidence entirely distinct and to have 
delivered two separate judgments, no injustice has fol- 
lowed from what was done. (Fiscouni Haidanef) 
MABAT Khan v, King-Emperor 

100 1. 0. 126=SIiiA. 198=46 0. Ii. J. 418= 
29 Biom. L. B. 784= 28 P. B. B. 1137= 
26 M. B. W. 724=m cr. B* J^.,264= 
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31 0. W. N, 393 = 1927 M, W. N. 68 = 

7 A. I. Cr. B. 350 = A. I. E. 1927 P. 0. 26 = 
52 M. L. J. 441 (P. 0.). 

Where the only case in appeal was one of con- 
sidering whether the evidence did justify the conclusion 
that the accused persons were responsible for a parti- 
cular act, and the appellate Court did not state in its 
judgment the points for determination, and the reasons 
for a finding on each point specifically in the manner 
contemplated by Ss. 367 and 424 but in fact it had gone 
into the case and said : “ The Magistrate’s findings of 

fact are fully justified by the evidence.” 

Held^ there was not an “absence” of a judgment and 
the irregularity in drawing up the judgment was curable 
under S. 537. {Fawcett and Madgavkar^ JJj) P. 
RAOjiBALA V, Emperor. 97 1. C. 737= 

28 Bom. L. B. 1029 = 27 Cr. B. J. 1153 = 
A. I.B. 1926 Bom. 512. 
Where the judgment was entirely in the hand- 
writing of the Magistrate, 

Held^ in the circumstances the case of the irregularity 
of the judgment not being signed, w'as covered by 
S, 537. {Mukerji, /.) RAM SUKH v. EMPEROR. 

86 I. C. 64 = 23 A. Ii. J. 8 = 6 L. B. A. Cr. 41 = 
47 All. 284 = 26 Cr. L. J. 688 = 
A. I. R. 1925 AIL 299. 

Pronouncing sentence before writing judgment is 

an irregularity covered by S. 537 and is curable except 
in case of failure of justice. (14 All. 242, Diss.) {Moti 
Sagar, /.) ATA MUHAMMAD v, EMPEROR. 

81 1. C. 193 = 26 Or. L. J. 706= 
A. I. B. 1925 Bah. 137. 

Where the Magistrate did not make an order in 

writing as required by S. 145 (1), 

Held, that S. 537, Cr. P. Code, is sufficient to cure 
this defect. {Carr, /.) MO PO LON v, MG Ba ON. 

84 1.O. 548=26 Or. L J. 324= 
3 Bur. L. J. 256 = A. I. B. 1926 Bang. 111. 
— S. 637— Local inspection. 

If a Magistrate makes use of knowledge derived 

from a local inspection without affording the accused 
an opportunity to cross-examine or to explain the points 
against him, he acts with material irregularity sufficient 
to vitiate the trial. 2 P. L. T. 455, Foil. {Iqhal 
Ahmed, /.) TiRKHA v. NaNAK- 100 I. O. 371 = 
26 A. B. J. 377 = 28 Or. L. J. 291 = 
8 L. B. A. Or. 69 = 7 A. 1. Or, E. 391 = 
49 All. 475= A. I. E. 1927 All. 850. 
—Failure to record memorandum of inspection — 
Irregularity is covered by S, 537. 

There is no universal rule that disobedience of a man- 
datory provision in a statute has the consequence of nulli- 
fication of all proceedings, irrespective of any question 
of prejudice. Court ought to be careful to comply with 
the provisions of S. 539-.^. Failure by Magistrate to 
make a record of any relevant facts that he observed at 
the inspection under S. 539 P is an irregularity falling 
within S. 537. A. I R. 1924 Cal. 1035 ; 52 Cal. 148, 
Not FolL; A. I. R. 1925 Cal. 1246 ; 53 Cal. 46, Foil. 
{Fawcett and Madgavkar, //.) EMPEROR v. KHUSH- 
al JeRAM, 97 1. 0. 671 = 60 Bom. 680 = 

28 Bom. B. B. 1026= 27 Or, L. J. 1161 = 
A. 1. B. 1926 Bom. 534. 

— S. 637— Mode of trial. 

Where accused are tried jointly under Ss. 302 

and 304 and some other sections, Penal Code, and the 
jury is constituted only of seven persons, the Judge 
speaking of nine as the required number, and never 
considering the question whether it npt practicable 
to have a jury af 9 persons* the jury is illegally con.stitur 
ted, and the illegality cannot be cured by S. 537, Cr. 
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P. Code. The fact that no appeal was prefeired against 
acquittal under Ss, 302 and 304 makes no difference. 
All the accused are affected by the illegality. A. I. R. 
1930 Cal. 60, Appl. (^Pearso7z and Jack, JJ.) SUPER- 
INTENDENT AND Remembrancer of legal Af- 
fairs, Bengal v. Benozir ahmad. 

34 0. W. N. 735=61 0. L. J. 578 = 
1930 Or. 0. 1116 = A. I. B. 1930 Cal. 716. 

"Where in a summary trial a Magistrate instead 

of following the procedure prescribed for a warrant 
case follows that prescribed for a summons case and 
there is nothing to show that the procedure adopted by 
the Magistrate caused the accused any prejudice, the 
trial is not vitiated. A. I. R. 1927 P. C. 44, Ref. ; 29 
Mad. 372, Dist. (Percim/, /. C. and BarUe^ A. J. C.) 
Maluk Hasan v . Emperor. 120 I. 0. 526= 

1930 Or. 0. 69 = 31 Or. L. J. 123 = 
A. I. B. 1930 Sind. 53. 
Where in a certain village there were two sepa- 
rate riots, intimately connected with one another and 
two cross cases were started, the magistrate heard them 
together, the pleaders were the same who freely referred 
to the evidence in the other case, and the Court found 
difSculty to decide one case without depending on the 
evidence in the other, 

Held^ that a Court has no right, technically speaking, 
to consider at all the evidence given in one case for the 
purpose of reaching his conclusions in another. But if 
the reception of the evidence required to enable the point 
to be decided in the second case is merely a formal re- 
petition of evidence, which has already been given and 
heard by the same tribunal and it is directed to the same 
issue or issues of fact, its vain repetition may be reason- 
ably waived. If the parties for their own convenience 
and other obvious motives, consent to treat the evidence 
in the former case as though it had been repeated in the 
latter case, such evidence is by implication and for all 
practical purposes brought on to the record of the second 
case, although not actually recorded. Therefore, although 
technically it might have been better to keep the 
evidence or the two cases entirely distinct and to have 
delivered two separate judgments, no injustice followed 
from its not keeping so ; 20 Cal. 537; A. T. R. 1927 
P. C. 44 and A. I. R. 1927 P. C. 26, Foil. {JdTalsk 
and Iqbal Ahmad, JJ.) SukHaI AHIR v. EMPEROR. 

60 AU. 457=26 A. I«. J. 176 = 9 L. B. A. Or. 16= 
9 A. I. Or. B. 122= 30 Or. L. J. 337= 
114 I. 0. 721= A, I. B. 1928 All. 593, 

A case of joint trial of several persons of acts 

not committed in the course of the same transaction is 
not a mere case of irregularity which can be cured by 
the provisions of S. 537, but on the other hand it is a 
case of illegality and vitiates the whole trial. 25 Mad. 
61 (P. C.), Foil. (Ag-a Haidar, /.) MUHAMMADI v. 
EMPEROR. 100 1. 0. 966= 28 Or. L. J. 367 = 

7 A. I. Or. B. 658 = A. I. B. 1927 LaJh. 274. 

I t is only an irregularity curable by S, 537 to 
consolidate more than one similar complaint and to 
record evidence by consent of the accused in one of 
them and to use it in the others, (J^'awcett and Mad- 
gavkar, JJ.) EMPEROR v. HaRJIVAN VaLJI. 

50 Bom. 174 = 28 Bow. L. B. 116 = 98 I. O. 407= 
27 Or. Ii. J. 1336= A. I. B. 1926 Bom. 231. 

In a warrant case tried summarily, a failure to 

examine accused under S. 342 does not vitiate the trial, 
if prejudice is not caused. A. I. R. 1925 Oudh 603, 
Ref. {Stuart, C. /.) GiRDHARI LaL v. EMPEROR. 

3 O. W. N. 634*96 1. C. 932 = 27 Or. It. J. 862= 
A. L B. 1926 Oudli424. 

— 3. 637 —Procedure. 

—There is very serious prejudice caused to the 
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accused amounting to a failure of justice by the trying 
Magistrate rushing through and completing the trial of 
the accused on a Sunday without his consent and with- 
out affording him an opportunity of properly defending 
himself by appointing a pleader and so the whole trial 
is void. (1864) W. R. Cr. 2 and 17 Bom. L. R. 918, 
Foil. {Szibhedar, A. /. C.) GiRDHARI v, EMPEROR. 
124 I, 0. 619 = 31 Cr. L. J. 705 = 1930 Cr. O. 831 = 

^ A. I. B. 1930 Nag. 255. 

■ Illegal order of remand. 

Where an application under S. 476 for prosecusion 
of a peison is rejected, but on appeal the appellate 
Court, purpoiting to act under S. 476 (B), remands 
the proceedings for further enquiry w'hich results in the 
complaint being filed against the person, and his 
conviction, the procedure followed is in strict con- 
formity with the Code, and though the order of 
remand may be illegal, where the illegality has not 
led to the failure of justice, it is sufficiently covered by 
the wide provisions of S, 537. 25 Mad, 61 (P. C.), Dist, 
(Wild, f. C. and Rupckand, A- /. C.) RaJABALI 
Hassanali V, Emperor. 1930 Cr. C. 1147 = 

A. I. B. 1930 Sind 316. 

A ny irregularity or illegality in the search can 

neither vitiate the trial nor affect the conviction of the 
accused where the accused has not been prejudiced by 
the defect. A. I. R. 1924 All. 214. Foil. (Sen, /.) 
RuRE Mal V, Emperor. 120 1, c. 266= 

31 Cr. L. J. 35=1930 A. L. J. 229= 
13 A. I.Cr. B. 138 -- 11 D. B. A. Or. 21 = 
1929 Cr. 0. 666 = A. I. B. 1929 All. 937. 

Trial and conviction by the Magistrate of an 

accused person, apart from the orders of the Sessions 
Judge directing further enquiry and setting aside dis- 
missal of the Magistrate does not disclose any illegality 
of procedure so as to vitiate the conviction, but is merely 
an inegularity which does not affect conviction unless 
the irregularity has occasioned failure of justice. A. I. 
R. 1927 P. C. 44 ; 25 Mad. 6l (P. C.), Dist. ; 36 Cal. 
4l5, Foil. (Adami and Wort, JJ,) JANAKDHARI 
Singh v. Emperor. 8 Bat. 537= 

10 P. L, T. 726 = 31 Cr. L. J. 146= 
120 I. C. 632 = 1929 Cr. 0. 363= 
A. I. B. 1929 Pat. 469. 

Investigation by Sub-Inspector where it should 

have been by an Inspector — Irregularity is curable, 

A conviction or acquittal does not depend upon the 
question what particular officer actually conducts the 
investigation which results in his trial. That is deter- 
mined mainly by the evidence that is given at the trial 
and considered ; and the question whether that evidence 
has, in the first place, been elicited by an Inspector or 
by a Sub-Inspector is of very minor importance and 
does not really affect the result of a trial, except to this 
extent that the theory is that the higher the rank of the 
police officer investigating, the more careful and un- 
impeachable his enquiry is likely to be. Therefore, an 
irregularity occasioned by a Sub-Inspector investigating 
into an offence, while investigation should have been 
made by an Inspector, is curable by S. 537, (Fawcett 
and Mirza. JJJ SHIVABHAT v, EMPEROR. 

62 Bom. 238 = 30 Bom. Ii.B, 392= 29 Or. L. J. 551= 
109 1. 0. 487 = 10 A. I. Cr. B. 308= 
A. 1. B. 1928 Bom. 162. 

"—^Defective initiation, 

A conviction by a Court of Sessions cannot be set 
aside on revision simply to the ground that there is 
a defect in the initiation of proceedings in the com- 
mitment Court or some irregularity in the commitment 
proceedings. Magistrates are ehtitled to take cogniz- 
ance of non-cognizable,ofei<J^ upon a report made in 
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OB. P. CODE (1898), S. 537— Procedure. 


CB. P. CODE (1898), S. 537— Procedure. 


writing by a police ofncer without examining the officer 
on oath. iTek Chand, /.) ShaNKAR LaL v, EMPEROR. 

104: I. 0. 437 = 28 Or. L. J. 821= 
A. I. B. 1927 Lah. 702. 

Co^nmitUng Magistrate conducting identification 

;proceedings and giving evidence before himself of those 
proceedings — Trial is not vitiated. 

Where the committing Magistrate, as part of his 
duties in connexion with the 'proceedings, conducted all 
the jail identifications in person and in order to give the 
defence a better opportunity of preparing their criticisms 
on the conduct of the investigation, took the unusual 
course of going into the witness-box during the com- 
mittal proceedings. 

Held : that though it certainly would appear to be 
open to objection for a Magistrate to decide on the value 
of his own evidence yet where the Magistrate had not 
to decide but solely to commit, there is nothing objec- 
tionable to the course adopted by him, and the action 
does not vitiate the committal of the trial. 27 All. 33 
Rel. on. (^Stuart, C, J.and Raza^ /.) RAM PRASAD 
2/. Emperor. 106 I. C. 721=1 L. C 339= 

2 Luck. 631=8 A. I. Or. B. 449 = 
A. I. B. 1927 Oudk 369. 


^Irregularities in proceedings taken under S. 476 

are not condoned under the law as it stands after 
amendment. 1927 Oudh 5l, Appr. {Stuart, C, /. and 
Raza, /.) Dope Sah V. Emperor. 

4 O. W. N. 640 = 103 I. 0. 409 = 28 Or. L. J. 681= 
8 A. I. Or. B. 400 = A. I. B. 1927 Oudh 326. 


Where the Magistrate wrote the order under 

S. 107 on the back of a Police report and instead of 
sending a copy of his order with the summons he gave 
the substance of the information in the summons 
itself, 

Held, that irregularity is covered by the provision of 
S. 5.37. 11 Bom. L. R. 740, Appl. {Daniels, /.) Ram 
Deo Singh v. Emperor. 97 I. 0. 652= 

25 A. L. J. 44= 27 Or. L, J. 1132= 

7 L. B. A. Or. 174= A. I. B. 1926 All. T67. 

The action of a Magistrate in not recording the 

substance of the information he had received does 
not amount to a mere irregularity which would be 
covered by S. 537. {Banerji, /.) NiHAL v. KlNG- 
EMPEROR. 49 AU. 5 = 24 A. L.J. 908= 

7 L. B. A. Or. 165=28 Or. L. J. 9 = 99 I. 0. 41 = 
A. I. B. 1926 AU. 759. 
Complaint by Court to self. 

Petitioner gave evidence in a case tried by the Chief 
Presidency Magistrate. Part of his evidence was 
regarded as false and the Magistrate deemed it necessary 
to take proceedings under S. 476, Cr, P. Code. He 
accordingly drew up a complaint. This complaint he 
preferred in his own Court and then he transferred it 
to a Presidency Magistrate for disposal. The latter 
issued process, held an inquiry and committed the peti- 
tioner for trial. The petitioner was then tried and con- 
victed. 

Held, by Court {Rankin and Chakravarti , JJ. dis- 
senting) that the procedure was not illegal. 

Held, per Walmsiey, J. — The Magistrate committed 
nothing worse than an irregularity which may be dis- 
regarded. 

Held, per Rankin, J. — The proceedings have been 
had throughout in defiance of the express provisions 
of the Code of fundamental principles of law. 

Held, per Cuming, J. — There is nothing in the Code 
that prevents a Magistrate from taking dognizance of 
bis own complaint. 

Held, pet B, B. Gkose, J. — The complaint and the 
^bsequent trial was not illegal and the irregularity w^s 


curable under S. 532 (1), Cr. P. Code. {Walmsiey, 
Rankin, Cuming, B. B, Chose and Chakravarti , JJ.) 
Emperor v. Colin Mackenzie Mackay. 

53 Cal. 350 = 43 C. L. J. 310=30 C. W. 276 = 

27 Cr. L. J. 385 = 93 I. C. 33= 
A. I. B. 1926 Cal. 470 (F.B.). 

Where one of two accused is discharged and the 

other is subsequently acquitted and on the latter occa- 
sion the complainant is ordered to show cause and pay 
compensation to both accused, procedure is illegal under 
S. 250 of the Code as amended — The defect is incurable 
under S. 537. {Sanderson, C . J. and Chotzner, J.) 
Suresh Chandra Gupta v. Abdul Jabbar. 

85 I. 0. 129 = 29 0. W. H. 127= 26 Or. L. J. 449 = 
A. I. B. 1925 Cal. 264. 

Where a case, which under the new Code was 

made triable by Court of Session, was pending before a 
Magistrate w^hen the new Code came into force and the 
Magistrate instead of committing the accused to Session 
Court concluded it himself and passed sentence against 
the accused. 

Held, the trial was illegal and the illegality was not 
curable under S. 537. {Moti Sagar, /.) JiMUM SHAH 
V. Emperor. 85 1. C. 646=26 Cr. L. J. 549= 

A. I. B. 1925 Lab. 378. 

The defect of not serving on the accused a copy 

of the preliminary order is cured by S. 537. {Hallifax 
A. J. C.) Narayan Rao V. Emperor. 

81 1. 0. 170 = 25 Or. L J. 682= 
A. I. B. 1926 Nag. S3. 
——Where the Magistrate failed to serve a copy of 
the preliminary order under S. 145, clause 1 and to post 
the order on the land, 

Held, that these were irregularities curable by S. 537. 

I {Carr, J.) MaUNG MaUK v. MaunG PO YiN. 

94 I. C. 708=3 Bang. 169 = 27 Cr. L. J. 660 = 
A.L B. 1925 Bang. 270. 

Burma Habitual Offenders'* Restriction Act {Act 

IJ of 1919), 7. 

Omission to state the period of restriction in the 
preliminary order does not render the whole proceeding 
void. 2 R. 524 Dist. It is only an irregularity curable 
by Upper Burma Criminal Justice Reg. Chap. XV. 
{Carr, J.) MAUNG THWE v. EMPEROR. 

89 L O. 527 = 3 Bang. 74 = 26 Or. L. J. 1391= 
A, I. E. 1926 Bang. 214. 

Where the discovery of the articles showing the 

guilt of the accused and found at the search, is proved 
by direct evidence any irregularity or illegality in the 
search can neither vitiate the trial nor affect a convic- 
tion. {Sulaiman, /.) ALl AHMAD v. EMPEROR. 

81 I. 0. 615=46 All. 86 = 21 A. L. J. 856= 
4 L. B. A. Or. 252=25 Cr. L. X 967 = 
A. I. B. 1924 All. 214. 
— “S. 205, Cr. P. Code, applies only to cases in 
which the Magistrate has issued a summons in the first 
instance. It does not apply to a case where accused has 
been arrested without or after the issue of a warrant. 
Where the Magistrate allowed the accused to be present 
through pleader at his request 

Held, the defect in jurisdiction would not have been 
cured even if there had been an express request on his 
part ; for jurisdiction could not be conferred by any 
consent, and the defect is not curable under S, 537, 
{Mullick and Bucknill, Jj) ABDUL HaMI v, 
King-Emperor. 76 1. C. 72 = 2 Pat. 793 = 

4 P. L. T. 648- 1923 P. H. C. C. 239 = 
2 Pat. L. B. Cr. 1=»24 Or. L. X 872= 
A.LB. 1924 Pat. 46. 
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OR. P. CODE (1898). 

— S. 537 — Reading over depositions. 

An omission to comply with the terms of S. 360 

only amounts to an irregularity which if a failure of 
justice has not been caused, will not necessitate the 
setting aside of the proceedings. However, Magistrates 
should follow the procedure strictly. A.I.R, 1927 P. C. 
-44, Foil. \Boys and Kendall, //.) JlWAN SiNGH v, 
Sheodan Singh. 1021. 0. 210 = 

7 A. I. Or. R. 630 = 8 L. R A. Or. 78 = 

28 Or. L. J. 514= A. I. R. 1927 All. 764. 

Reading of depositions to witnesses by interpreter, 

while other witnesses are being examined by Court — No 
^prejudice caused — Procedure is merely irregular and 
~curable under S. 537 and not illegal vitiating trial. 

Per Maung Ba, J. — The sole object of this provi- 
sions of the law seems to be ensure the accuracy of the 
'record. A proposition that failure to strictly comply 
with the provisions of S. 360 will under any circumstan- 
'Ces vitiate a trial, no matter whether it has caused a 
failure of justice or not, is too broad. Failure to 
strictly comply with the provision of S. 360 should be 
considered as a mere irregularity curable by S. 537 if no 
prejudice is caused. Each case should be decided on 
Its own merits. The plain provisions of the law should 
not be disregarded for the sake of convenience. A.I.R. 
1925 Cal. 831 and A. I. R. 1924 Cal. 889, Diss. 
Disobedience of S. 360 of the Code of Criminal 
Procedure is an irregularity not amounting to an 
illegality. The convenience of advocates or a desire to 
accelerate the disposal of a case are not sufficient 
reasons for disobeying a mandatory injunction. 
Expediency per se has never been regarded as a w'arrant 
for a deliberate violation of law. 25 M. 61 (P.C.), Expl 
'i^Maung Ba and Doyle, //.) ABDUL RaHMAN v. 
Emperor. 94 1.O. 717- 4 Bur. L. J. 213= 

27 Or. L. J. 669= A. I. R. 1926 Raug. 63. 

The violation of S, 360 Cr. P. Code is incurable 

•under S. 537. i^Newbould and Mukerji, JJf) 
Hiralal Ghose V, Emperor. 

83 I. 0. 905 = 62 Cal. 159 = 28 O.W.N. 968= 
26 Or. L, J. 261=41 0. L. J. 224= 
A. I. R. 1924 Cal. 889. 

Irregularity in taking evidence — Separate trial 

— Common witness examined in one case — Evidence read 
over in the other — No prejudice caused — Validity of 
Jrial unaffected. 

Several cases were tried separately but the evidence of 
such witnesses as were common to all the cases was 
not recorded separately in all the cases. It was only 
'read out to them and admitted by them to be correct. 
This procedure was followed with the consent of the 
•counsel for the accused. It was however, clear that no 
prejudice was caused for the accused. 

Held, that the procedure adopted was irregular, but it 
did not affect the validity of the trial as no prejudice 
•was caused, 10 Cal. 405; 8 P.R. 1925 (Cr.), Ref.; 9 P.R. , 
1912 (Cr.), Dist. (JScott-Smith, /.) NARAIN SiNOH v. 
Emperor. 72 1. O. 527 » 24 Or. L. J. 416 

A. I. R. ,1924 Lah. 228 

Omission to read over the evidence to the witness 

•does not vitiate the order under S. 145. {Foster, /.) 
SONDi Singh v. Sri Govind Singh. 

76 I. O. 25=5 P.L. T. 237 = 2 Pat, Ii. R. Or. 108= 
25 Or. If. J. 89 = A. I. B. 1924 Pat. 786. 
— S. 537— Recording of reasons. 

-Dmission — Only irregularity. 

Omission to record reasons under S. 256, for ques- 
tioning the accused forthwith after the framing of the 
-charge, as to whether he wishes to re-call any of the 
prosecution witnesses for further examination amounts ] 
fto no more than an irregularity in procedure covered ' 

Cr. D.— 61 


OR.P. OODE (1898),S. 637— Rejection of com- 
plaint. 

by S. 537, and would not be a ground for setting aside 
the conviction unless it has occasioned a failure of 
justice. A.I.R. 1927 AIL 217 ; A. I. R. 1926 Lah. 155, 
Rel. on.; A.I.R 1929 Bom, 309, Dist. {Jkfirza and 
Broomfield, //.) ViSHRAM NaRAYAN DEVLI v. 
Emperor. 124 I. 0. 810 = 32 Bom. L. R. 596 = 
31 Cr. L. J. 743= 1930 Cr. C. 693 = 
A. I. R. 1930 Bom. 241. 

Reasons must be adequate. 

It is not so much the recording of the reasons as 
the adequacy thereof which should count in the deter- 
mination of the question if the provisions of S. 256, 
have been complied with. If no good reasons are forth- 
coming, merely recording them in writing by the 
Magistrate would not save the trial from the taint of an 
incurable irregularity if it results in prejudice to the 
accused. The leasons that the Magistrate had to go 
out for urgent work or that the prosecution witnesses 
had to leave the place of trial immediately are not 
good reasons for taking up a case on Sunday and 
rushing through the trial without giving the accused 
proper opportunity to defend himself. {Subhedar, 
A. J. C) Girdhari V. Emperor. 

124 I. C. 619 = 31 Cr. L. J. 705 = 
1930 Cr. C. 831= A. I. R. 1930 Nag. 266. 

Omi ssion is merely i rregularity. 

The omission to record the reason at the proper 
stage of the proceeding cannot be more than a mere 
irregularity. Unless that omission has prejudiced the 
accused person or occasioned a failure of justice, it will 
be an irregularity curable under S. 5l7. Every failure 
to comply with the mandatoiy provisions of the Code 
does not amount to an illegality vitiating the trial. 25 
Mad. 61 (P. C.), Ref.; A.I.R. 1927 P. C. 44, Rel. on. 
{Maung Ba, /.) NGA Ba ON v. KING-EmPEROR. 

6 Bur. L.J. 114 = 9 A.I.Or.R. 33 = 28 Or.L.J. 861 = 
104 1.O. 637 = A. I. B. 1927 Rang. 248. 
The provision contained in S. 256 is not manda- 
tory, but merely directory and the irregularity can be 
cured under S. 537, provided that there has been no 
consequent failure of justice and where it is clear that 
the omission to record the reasons has not caused any 
prejudice to the accused, the trial is not illegal. {Shadi 
ijil, c.J.) Mr. Ghasiti V. King-Emperor. 

6 Lah. 554 = 27 Cr. L. J. 408=93 I. C. 72 = 
27 PX B. 85= A. I R. 1926 Lah. 166* 
Omission to record reasons is neither, an illega- 
lity nor an irregularity which vitiates the proceedings, 
5 Cr.L.J. 12, Ref. {^Zafar AH, /.) Emperor v. 
WaRYAM Singh. 76 I. 0. 398 = 6 L.L.J. 407= 
25 Cr. L. J, 174= A. I. R. 1924 Lah. 90. 
— S. 537— Rejection of complaint. 

^Though order of remand is illegal is covered 

by S. 537. 

There is nothing in the Code w-hich lays down that 
once a Ma^strate declines under S, 476 to file a com- 
plaint he is functus ofjdcio, or that a complaint subse- 
quently filed by him confers no jurisdiction to deal with 
the person complained against. A refusal by the Magis- 
trate under S. 476, to file a complaint against an ac- 
cused person does not attract the applicability of the doc- 
trine of autre fois acquit enunciated by S, 403. Nor does 
it amount to judgment within the meaning of Ss. 366 
and 369 which may not therefore subsequently reviewed. 
Where an application under S. 476 for prosecution of 
a person is rejected, but on appeal the appellate Court 
purporting to act under S. 476 Ijf) remands the procee- 
dings for further enquiry which results in the complaint 
being filed against the person, and his conviction, the 
prrocedure followed is in strict ccmformity with the Code, 
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CE.P. CODE (1898), S. 537- Rejection of com- 
plaint. 

and though the order of remand may be illegal, where 
the illegality has not led to failure of justice, it is^ suffi- 
ciently covered by the wide provisions of S. 537, 25 
Mad. 61 P. C., Dist. {Wtld, J. C. and Rupchand, 
A.J.C.) Rajabali Hassanali V, Emperor. 

1930 Or. 0. 1147 = A.I.R. 1930 Sind 315. 

— S. 537— Sanction. 

Where there is no separate order as contemplated 

by S. 476 for sanction to prosecute, but the order is 
embodied in the complaint, it is a trifling irregularity 
which may be overlooked under S. 537. (^Harrison^ J.) 
In AYATULLAH v. EMPEROR. 101 I. 0. 186 = 

28 Cr.L.J. 410 = A. I. B. 1927 LaE. 379. 

Prosecution under Stamp Act. 

For a prosecution for an offence under Ss. 30 and 
65 of the Stamp Act, the sanction of the Collector is 
indispensable and subsequent according of sanction 
cannot validate institution of such proceedings without 
sanction nor is the defect curable by S. 537, Cr. P. 
Code. 9 Bom. 27; 9 Bom. 288; 21 P. R. I9l5 (Cr.); 37 
Cal. 467, Rel. on. ^Kinkhede, A./.C.) Ramjiwan 
MarvmDI z/. Lachimi. 104 I.0. 108 = 10 K.L.J. 21 = 

9 A.I.0r.R. 2 = 28 Cr. L J. 780 = 
A.I.R. 1927 Nag. 202. 

The provisions of S. 195 (r) read with S. 476 

are imperative and non compliance with them is an ille- 
gality not curable by S. 537. A.I.R. 1926 All, 700, Rel. 
on. {Kinkhede, A. J. C.) TULARAM MaRWADI v. 
Emperor. 100 1. 0. 1044 = 7 A.I.Cr.R. 521 = 

21 Or. L. J. 388 = A. I. E. 1927 Nag. 184. 

A sanction under S. 195 omitting to specify the 

particulars such as the Court oi other place in which, 
and the occasion on which the offence was committed, 
is liable to be set aside in revision. The defect cannot 
be cured by S. 537. (Moti Sagar, J.) JaSWaNT SiNGH 
V. King-Emperor. 81 1.0.209=25 Or. L. J. 721= 
A. I. R. 1925 Lali. 139. 

Conviction under S. 474 at a trial in which the 

charge was framed under section 47l is irregular for 
vrant of sanction and the trial is vitiated as want of | 
sanction is not a mere technical irregularity cur- 
able under S. 537, Cr. P. Code. (JVazir Hasan and 
Pullan, AJ-Cs.) SURAT BAHADUR v. KING-EM 
PEROR. 81 1. 0. 986 = 25 Or. L. J. 1162= 

11 O.L.J. 640 = A.I.R. 1925 Oudh 158. 
Want of sanction under S. 195 does not bar in- 
terference by High Court under S. 537. {Macleod^ C.J. 
and Shah, /.) EMPEROR v, SHaNKAR BaLAKRISHNA. 
76 I.C. 1036= 24 Bom. L R. 484=47 Bom. 31= 
25 Or. L. J. 315= A.I.R. 1922 Bom. 368. 
— S. 537— Scope. 

S. 537 may be taken to cover any irregularity in 

the widest sense of that term, provided there has been 
no failure of justice. The appellate Court ought not to 
order a re-triii in a case where provisions of §, 361 are 
overlooked without satisfying itself whether or no a 
failure of justice has been occasioned. A.I.R. 1927 P. 
C. 44, Rel on; 25 Mad. 6l (P.C.), Disc. {Jackson, /.) 
Errappa V. Emperor. 1930 Or.O. 186= 

31 M.L,W. 386=1929 M.W.N. 898=125 1.C. 253= 
31 Cr. L.J. 827 = 2 M.Cr.C. 252= 
A. I. R. 1930 Mad. 186. 

^Disregard to the provisions of S. 233 is not an 

irregularity that can be remedied by S. 537 but is alto- 
gether illegal. 26 All. 195 and 33 Cal. 295, Foil. 
{Barlee, J.C. and K alumal, A./.C,) ALI MaMDMED 
V. Emperor. 119. 1. 0. 632 = 30 Or. L. J 1073= 

1930 Or.O 126= A. I. B. 1930 Sind 62. 

— The trial Magistrate is competent to record the 

evidence, of witn^es himself although the ord^r of 


OR. P. CODE (1898), S. 537— Scope. 

remand directed to have evidence recorded by means of 
commission; and even if this be an irregularity, it is 
covered by S. 537. {/az Lai, J.) SiKANDAR v, EM- 
PEROR. 118 I. 0. 643 = 30 Cr. L. J. 948= 

11 L.L.J. 370 = A. I. R. 1929 Lah. 104. 

Section 537 does not cover cases of the illegality 

of the trial. A Magistrate held that certain accused 
could not be tried jointly and professing to hold separate 
charges he framed separate charges. However, main 
evidence had been already recorded and he disposed of 
the cases by writing one judgment. 

Held, that procedure amounted to an illegality which 
could not be cured under S. 537. {/at ImI, J, ) SaN- 
DAGAR Singh v. Emperor. 109 1 0. 811= 

10 A.I.Or. R. 319 = 29 Or.L.J. 619 (LaE.). 
Not a curable irregularity. 

Before a complaint under S. 476 is made, it is neces- 
sary that a Court which thinks that an offence men- 
tioned in S. 195, sub-S. (1), Cl. {b) or Cl. (<r) ha.‘< 
been committed should record a finding to that effects 
and, after recording such finding, may make a com- 
plaint. The provision to record a finding is not merely 
directory but it is mandatory. When the section of the 
Code requires a certain thing to be done, it is not open 
to the Court to say that it is optional for a Couit to do 
it or not, and therefore, failure by the Court to record 
a finding is not irregularity curable by S. 537. (Deva- 
doss, J.) MUNUSWAMI NAIDU &. EM PEROR. 
no 1.0. 588 = 1928 M.W.N. 229 = 10 A.I.Cr.R. 378= 

1 M.Cr.O. 126 = 29 Or. L. J. 372= 
A. I. R. 1928 Mad. 783. 

Wort, J. — S. 537 deals with ceitain specified 

irregularities and does not mention nor in any way 
affects matters of the construction of the Courts. It 
deals with irregular proceedings of competent Courts 
and not the constitution of the Court it.self. {Ross, 
Allanson and Wort, //.) AKBAR ALI r. EmpeROR. 

7 Pat. 61 = 8 P.L.T. 800 = 28 Cr. L. J. 881= 
104 1.C. 897 = A. I. R. 1928 Pat. 1. 
Not curable. 

S. 537 applies only to mere errors of procedure aris- 
ing out of mere inadvertence, and not to substantive 
errors of law, and that section does not apply to cases of 
disregard or disobedience of mandatory provisions of 
the Code. The section has not the effect of curing 
material irregularities and absolute illegalities. The 
failure of a Magistrate to follow the procedure enjoined 
by S. 137 (1) vitiates his order, and is not a mere 
irregularity of the nature contemplated by S. 537 {a). 
25 Mad. 61, Foil. {Iqbal Ahmed, J.) TiRKA v, NanaK. 

100 1.0. 371= 25 A.L.J. 377 = 8 L. R. A. Or. 69= 
28 Or.L.J. 291 = 7 A.I.Cr.R. 391 = 49 All. 476= 
A.I.R. 1927 All. 360. 

— Section 537 applies to mere errors of procedure 

arising out of mere inadvertence and does not apply to 
cases of disregard of a mandatoiy and imperative pro- 
visions of the Code. {Iqbal Ahmed, J.) BaNKA SiNGH 
V. GOKUL. 49 All. 325=26 A.L.J. 246= 

8 L.B.A.Or. 39 = 28 Cr. L. J. 231 = 7 A.I.Or.R. 267 = 
99 1.0. 1031= A. I. R. 1927 All. 286. 
The provisions of S. 537, Cr. P. Code, are appli- 
cable to errors of procedure arising out of mere inad- 
vertence, and not to substantive errors of law. S. 537 
has no application to cases where there has been a dis- 
regard of the mandatory provisions of the Code. 
{Iqbal Ahmed, J.) BHORA ». Tara SiNGH. 

49 AU. 270 = 25 A.E.J. 166=8 L.R.A.Cr. 26= 
28 Or.L.J. 169 = 7 A,I.Cr. R. 198 = 991.0. 416= 
A. I. R. 1927 All. 267. 

— Rankin, J. — S. 537 is applicable under Cl. 26 of 

the Letters Patent. {Walmsley, Rankin, Cuming, B. 
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OR. P. CODE (1898), S. 537— Scope. 

B. Ghose^ and Chakrava7di^ JJ^ EMPEROR v, COLIN 
Mackenzie. 53 Cal. 350- SO C.W.N. 276 = 

27 Cr.L J. 385 = 43 C.L.J. 310 = 931.0. 33 = 
A.LR. 1926 Cal. 470 (F.B.). 

Passing an order of forfeiture without notice to 

the party whose bond is forfeited amounts itself to a 
failure of justice even if the same order would even- 
tually have been passed if the case had been heard. 
{Darnels, A.J.C,) SaRJU n, ThaKURAIN JaI Raj 
Kumar. 77 I. 0. 733 = 25 Cr. L. J. 445= 

A. I. R. 1925 Oudh51. 
Infringement of statute is not coTjered by S. 537. 

S. 537 of the Code does not apply to an infringe- 
ment of statutory requirement. It only applies to errors 
omissions and irregularities of a technical nature which 
may occur by accident or oversight in the course of 
proceedings conducted in the mode prescribed by statute 
25 Mad. 98 Foil. Where two cross cases were tried to- 
gether and the accused in each case replied that the 
prosecution evidence in one be considered as defence 
evidence in the other and it was so considered . 

Held, that the procedure was illegal and this is not 
curable by S. 537. {Broadway a^id Fforde, //.) ALLU 
o. Emperor. 75 I. C. 980= 

4 Lah. 376 = 25 Or. L.J. 68 = 
6 Lali. L. J*. 103 = A. I. B. 1924 Lah. 104. 
— S. 537— Verdict of jury. 

Jnry retnrnhig verdict of guilty in respect of 

minor offe^ice — Verdict of jury is right and is covered 
by S. 537 {a). 

An accmed was convicted by a jury of an offence 
under S, 325, 1.P.C., and the verdict of the jury was ac- 
cepted by the Sessions Judge. It was contended that 
the Judge used the jury as assessors in accepting the 
verdict for an offence with which the accused was not 
specifically charged and that therefore the High Court 
could go into the facts as if the verdict amounted to an 
opinion of the assessors. 

Held, that the effect of S. 238, Cr. P. Code, was to 
invest a jury trying an offence under S. 307, I. P. C., 
with authority to find that the facts proved only consti- 
tute a minor offence and to return a verdict of guilty of 
such offence. It cannot be disputed that, in view of the 
charge under S. 307, T.P.C., the fact that no charge 
under S. 325 was framed is not even a defect or irre- 
gularity and, as such, curable under S. 537 (^t), Cr. P. 
Code, for the simple reason that, under S. 238 (1) Cr.P. 
Code, the accused was liable, without separate charge, 
to be convicted incidentally of the minor offence under 
S. 325, 1.P.C. The High Court could not interfere and 
go into the question of facts on which the jury deli- 
vered the verdict they did. 26 Mad. 243, Ayyangar, J., 
Foil. {Findlay, J,C.) NARAVAN SiNGH 7'. EmPEROR. 

123 1. C. 477 = 31 Cr. L. J. 557=1929 Cr. 0. 410 = 
A. I. R. 1929 Nag. 295. 

Jury — Non-direction is misdirection, only if 

it makes jury to come to a wrong conclusion* 

It is only when the non -direction is such that 
there are grounds for thinking that the jury by reason 
of it may have been put on the wrong track and made 
to arrive at a wrong conclusion that such non- direction 
can amount to a misdirection. (Allanson and Sen, 
//.) Bajit Mian v. Emperor. 

6 Pat. 817=29 Cr, L. J. 81=106 I. C. 673 = 
9 A. I. Or. R. 221 = 9 P. D. T. 191= 
A. I.B. 1928 Pat. 120. 

Before a verdict can be set aside under S. 537 

{d), there must be a reasonable ground for apprehend- 
ing that the misdirection may have affected the jury^s 
verdict. {Daniels, J.) DHIRAJI v* AKASI. 

24 A. L. J. 506 =7 Ii. R. A. Or. 123= 


CR. P. CODE (1898), S. 539- A — Palse statements. 

27 Or. L. J. 785 = 96 I. C. 386 = 
A. I. R. 1926 All. 429. 

-The omission of a Judge to lay do\^n the law by 

which the jury are to be guided as required by S. 267 
Code of Cr. Piocedureis something more than misdirec- 
tion. It is a failure to comply with an express provi- 
sions of the law and S. 537 of the Code of Cr. Proce- 
dure is not applicable in such a case. {Wazir Hasan, 
J. Cf) Nawab Ali V. Emperor. 81 l.c. 963= 
11 O. L. J. 316=25 Cr. L.J. 1129 = 
A.I.B. 1924 Oudh 411. 

— The mere fact that one question W’as put to the 
Judge by the Jury not in open Court but in chambers 
was no more than an irregularity and did not vitiate 
the trial. {Newbotdd and Suhrawardy, / J.) BILaS 
Chandra Banerjee v. King-Emperor. 

77 I. C. 231 = 27 C. W. N. 626=25 Cr. L. J. 343 = 
A. I. R. 1923 Cal. 647. 

— S. 637— Miscellaneous. 

The passage beginning “unless such error” does 
not qualify {d) only, but also the other letters of the 
alphabet. {Lord Pkilltmoief) V, M. ABDUL 
Rahman v * King Emperor. 5 Rang. 53 = 

541. A. 96 = 31 C. W. N.271 = 
1927 M. W. N. 103 = 38 M.L.T. 64 = 
4 O. W. N. 283 = 8 P. L. T. 155 = 100 I.C. 227 = 
28 Cr. L. J. 259 = 6 Bur. L. J. 65 = 
29Bom. L. R. 813 = 46 0. L J. 441 = 
7 A. I. Cr. B. 362= A. I. R. 1927 P. 0. 44= 

25 A. L. J. 117 = 52 M. L. J. 586 (P. 0.). 

Where a Sessions Judge is trying a case with the 

aid of assessors it is the Judge plus the assessors who 
constitute the Court, not the Judge alone and where 
therefore the Sessions Judge has tried a case with the 
aid of a number of assessors less than that fixed by law 
there has been no trial at all. This wrong procedure 
cannot be cured by S. 537 for that section refers 
only to errors of procedure and not to substantive 
errors of law. 45 All. 125, Ref. {Prideaux and 
Kinkkede, A.JDsj) JAIRAM KUNBI v* KING-EM- 
PEROK. 77 I.C. 811= 20 N.L.R. 129 = 

26 Or. L.J. 469 = A. I. R. 1924 Nag. 287. 
— S. 539— Bench Magistrate. 

An affidavit sw’orn before a Bench Magistrate in 

Sind is one sworn before a proper person under S. 539 
according to the i-ules of the Sind Judicial Commis- 
sioner’s Court. {Kinkhede, J, C* and Barlee, A* 
J, c.) Emperor v* Kundan. 

7 A. I. Cr. R. 336 = 28 Or. L. J. 168 = 99 I. C. 600 = 
A. I. R. 1927 Sind 128. 
— S. 639— Validity of affidavits. 

An affidavit made before a Magistrate in a case 

over which he has no seisin is not valid and cannot be 
used in High Court. 14 Cal. 653 and 8 C. W. N. 40, 
Dist. {/wala Prasad and Macpherson, J /.) Ram- 
CHANDRA MODAK it- EMPEROR. 

6 Pat. 110=7 P. L. T. 304 = 27 Cr. L. J. 499 = 
931. C. 963=A.I,B. 1926 Pat. 214. 

Affidavits sworn before Presidency Ma^.strates 

of Calcutta are not admissible in the Patna High Court. 
Criminal Rev. 255 of 1925, Ref. {Macpherson, /.) B. 

! N. Ry. Co. Ltd, v- Shaikh Hahbul. 

92 I. C. 697 = 7 P. L. T, 343=27 Cr. L. J. 313 = 
1926 P. H. O. C. 74= A. L B. 1926 Pat. 766. 
— S. 639- A— Palse statements. i 

Where a deponent while swearing an affidavit 

under S. 539-A swears of his personal knowledge of the 
truth of allegations and the allegations are ultimately 
.found to be false he is guilty under S. 199, I.P.C., al- 
though he has not separately stated what facts he had 
reasonable grounds to believe to be true as required by 
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OR, P. CODE (1898), S, 639 -A— False statements. 

third clause of the section. 14 Cal. 653, Di&t. (^Jwala 
Frasad and James, //.) Ram SaRUP SiNGH z/. EM- 
PEROR. 116 LO. 756 = 30 Or. L. J. 645= 

13 A. I. Or. R. 91 = A. I. E. 1929 Pat. 156 

A person renders himself liable to prosecution for 

false statements made in an affidavit in support of an 
application under S. 439 as required by S. 539-A. 20 
Cal. 724 and 5 S.L.R. 102, Dist. {^Kincaid, J, C. and 
Barlee, A.J.C.) EmpfrOR KUNDAN. 

7 A. I. Or. R. 336=28 Or.L. J. 168 = 991. 0. 600 = 
A. I. R. 1927 Sind 128. 

— S. 539 A— Nazir. 

A nazir of Civil Court has no authority to 

administer oath for the purposes of an affidavit or state- 
ment to be used in a Criminal Court and a person 
making such statement cannot be convicted under 
S. 199. 14 Cal. 653; 35 All. 58; and A. I. R. 1926 Pat. 
214, Rel. on. {Madgavkar attd Baker, JJ.) GaNPAT 
DEVAJI PaTIL V. E.MPEROR. 116 I. 0. 248 = 

31 Bom. L. R. 144=30 Or. L. J. 593 = 
13 A I. Or. R. 14= A. I. R. 1929 Bom. 136. 
— S. 539-B— Evidence without oath. 

^It is irregular, on local inspections, to take into 

account the evidence of witnesses not recorded on oath I 
and the irregularity is not curable. {Findlay^ J, C.) 
NISARALI V, SECRETARY, MUNICIPAL COMMITTEE. 

28 Or. L. J. 495= 1011. 0. 671= 

8 A. I. Cr. R. 296= A. I. R. 1927 Nag. 250. 
— S. 539-B— Inspection without parties’ knowledge. 
In a case under S. 486, Penal Code, the Magis- 
trate, after some witnesses were examined for the 
defence, himself visited the markets in order to make 
personal enquiries regarding the case without giving any 
notice to the parties. After this enquiry he summoned 
some witnesses on his own initiative. 

Held, that the course adopted was illegal. By making 
personal enquiiies the Magistrate made himself an 
important witness in the case and incapacitated himself 
to proceed with the trial. {Carr, /.) PaKIR MaHOMED 
V. Emperor. 97 1. 0. 60 = 4 Rang. 106 = 

27 Or. L. J. 1084= A. I. R. 1926 Rang, 180. 
— S. 539-B~-Local inspection. 

— Inquiries from spectators are irregular. {Tek 

Chand, /.) UDHO RAM v, EMPEROR. 

122 1.0. 95= 31 Or. L. J. 346=10 Lah. 790 = 
31 P. L. R. 39= A. I. E. 1929 Lah. 120. 

Using knowledge derived from — Acctised not 

given Opportunity to explain — Material irregularity. 

If a Magistrate makes use of knowledge derived from 
a local inspection without affording the accused an 
•opportunity to cross-examine or K) explain the points 
against him, he acts with material irregularity sufficient 
to vitiate the trial. 2 P, L. T. 455, Foil. {Iqbal Ahmed. 
y.) TIKHA V. NaNAK. 49 AH. 476 = 

25 A. L. J. 377=28 Or. L, J. 291 = 
7 A. I. Cr.R. 391 = 100 I. 0, 371= 
A. I. B. 1927 AU. 350. 

— ^S. 539 B— Note of inspection, if necessary. 

'It is open to Magistrate to use the evidence of his 

own eyes i,e., the local inspection to test the truth of 
what the witnesses have deposed to. 2 Weir, Cr, 728, 
Poll. {Ayling and Odgers, JJ.) ThaCHORTH HYDROSS, 
In re. 76 I. 0. 696 = 18 M. L. W 113= 

1923 M. W, N. 860 = 25 Or. L. J. 7 = 
A. I, R. 1923 Mad 694=46 M. L. J. 279. 
— S. 639- B— Non-compliance* 

■The provision in S. 539-B, d. (2) is mandatory 
.and' the failure to comply with this express direction of 
law is an illeg^y and not an irregularity which could be 
‘daared if it Is heid that there was no prejudice to the 
(HMauld and Mukerfi, JJ,) HRI DOY 


CR. P. CODE (1898), S. 539-B — Omission to make 
memorandum. 

Govindasur V . Emperor. 82 1 , c. 767= 

52 Cal. 148 = 25 Or. L. J 1375 = 
40 0. L. J. 149= A. I. R. 1924 Cal. 1035. 
— S. 539-B— Omission to make memorandum. 

The absence of a memoiandum of a local ins- 
pection did not render a trial or inquiry illegal. 25 
A.L.J. 377. Dist.; 52;Cal. 1245 Dist.; 53 Cal. 46, A.I.R. 
1925 Cal. 353; 50 Bom. 686 and A.I.R. 1926 Rang. 193 
(1), Ref. {Bennet, J ) TODaR MaL v. KING EmpEROR. 

1931 Or. 0. 14= 1930 A. L. J. 1437. 

Omission to place on record the memorar^dum of 

a local inspection is an irregularity which may result in 
vitiating the conviction if there w’as any prejudice 
resulting from the default A. I. R. 1924 Cal. 1035 and 
A. I. R. 1925 Cal. 1246, Ref. {Kinkhede and Mohi~ 
uddin, A. J. Cs.) MUSA v. EMPEROR. 

114 I. 0. 609 = 30 Or. L. J. 333 = 1929 Cr.C. 257 = 
A. I. R 1929 Nag. 233. 

Mere omission to record a memorandum under 

S. 539 {b) is not an illegality vitiating the proceedings. 
A. I. R. 1925 Cal. 1246, Foil. {Fawcett and Mirza, 
JJ.) nurudin Sheikh Adam v. Emperor. 

11 A. I.Or. R. 260 = 30 Bom. L. R. 954 = 
29 Or.L. J. 1005 = 112 1.C.221 = A.I.R. 1928 Bom. 433. 
It is very desirable that a judicial officer con- 
ducting a local investigation should place upon record 
the result of his inspection at once so that the parties 
may have an opportunity of seeing what the facts are 
which the judicial officer considered to be established by 
the local investigation and he should never deliver his 
judgment relying upon that investigation without giving 
an opportunity to the parties to rebut his opinion. 37 
Cal. 340, Foil. {Addison, J.) JaWaLA SiNGH v. 
Emperor. 10 Lak. 138= 10 A. I. Or. E. 436= 
29 Cr. L. J. 719= 110 1. 0. 463= 
A.I.R. 1928 Lah 479. 

There is no universal rule that disobedience of a 

mandatory provision in a statute has the consequence of 
nullification of all proceedings, irrespective of any 
question of prejudice. Court ought to be careful to 
comply with the provisions of S. 539 B. Failure by 
Magistrate to make a record of any relevant facts that 
he observed at the inspection under S. S39-B is an 
irregularity falling within S. 537. A. I. R. 1924 Cal. 
1035 ; 52 Cal. 148, Not Foil.; A.I.R. 1923 Cal. 1246 ; 
53 Cal. 46, Foil. {Fawcett and Mactgavkar. JJ I) EM- 
PEROR V. Khushal JERAM. 60 Bom, 680 = 

28 Bom. L. R. 1026 = 27 Cr L. L 1151= 
97 I. C. 671= A. I. R. 1926 Bom. 634* 
Absence of memorandum is not necessarily pre- 
judicial. 

Where the Magistrate did not prepare memorandum 
of the facts observed and place it on the record, as 
r^uired by S; 539-B but in his judgment, after refer- 
ring to the evidence of certain witnesses as to the place 
where the bottles of opium were found he said. This 
consideration combined with my own personal observa- 
tion of the spot has led me to the conclusion that the 
exhibit bottles could not have been ‘ planted ’ in the 
place where they were found, without the knowledge and 
assent of the persons selling in the shop.” 

Held, that the Magistrate’s failure to record a memo- 
randum has not been prejudicial to the accused and has 
not occasioned a failure of justice. {Carr,J) Tan 
Kyi Him v. Emperor. 6 Bur. L. J. 100= 

270r.L.J. 1281= 98 LC. 177= A LR. 1926 Raug. 193. 
* Section 539-B does not introduce any new princi- 

ple; for the Calcutta High Court had often laid down that 
a memorandum should be prepared, so that both sides to 
an^hquiryor trial nligbfeitndw what the Magistrate 
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OR. P. CODE (1898), S.5S9-B-~Omission to make 
memorandum. 

during his enquiry had noticed or failed to notice. 
Where the local enquiry was made in the presence of 
the petitioner’s pleader who did not, however, ask the 
Magistrate to record a memorandum or to attach a 
memorandum to the record or to give him a copy. 

Heldy he could not be allowed to say that for this 
formal defect the proceedings should be set aside, 
unless he could show that the Magistrate’s omission had 
caused prejudice. (JValmsley a?id B. B. Gkose^ JJ,) 
W.R.T. Forbes v, Mahammad ali Haidar khan. 
90 I. 0. 308 = 42 C. L. J. 131 = 26 Or. L. J. 1624 = 
53 Oal. 46 = A. I. B. 1925 Cal. 1246. 
— S. 539-B— Opportunity to explain. 

■ A Magistrate is entitled to inspect a place in 

order to understand the evidence. But if he receives an 
impression which is in favour of one side or the other, 
he should give an opportunity to the side against which 
he forms an impression to explain away, if possible, the 
impression created in his mind by the inspection. 
{Devadoss, /.) Kadir BaTCHA SaHIB v. EmpeROR. 

1928 M. W. N. 69 = 27 M. L. W. 654= 
29 Or. L. J. 539 = 109 1.0. 363 = 1 M. Or. C. 28 = 
A. I. E. 1928 Mad. 494= 54 M. L. J. 442. 
— S. 539-B— Purpose of inquiry. 

— Where a Magistrate holds local inquiry and uses 

that not for the purpose of understanding the evidence 
but for the purpose of obtaining information which did 
not appear from the evidence of other witnesses, he 
commits material irregularity which vitiates the whole 
trial. A. I. R. 1928 Pat. 567. Foil. {Fazl Jtli, /.) 
Harj Mohan Biswas v. Emperor. 

115 I. 0. 556 = 12 A. I. Or. R. 432 = 
30 Or. L. J. 491. 

L ocal inquiry made not to understand evidence 
but to obtain further information — Procedure irregular 
and ultra vires. 

From the judgment of a Magistrate it appeared that 
he used the local enquiry made in the case not for the 
purpose of understanding the evidence only, but for the 
purpose of obtaining information which did not appear 
from the evidence of the witnesses. There were other 
matters in the judgment which clearly showed that in a 
sense the Magistrate made himself a witness in the case. 

Held^ that the procedure was quite irregular and in 
adopting it the Magistrate went beyond the powers 
granted to him by the Cr. P. Code. {Macpherson and 
Worty //,) Emperor v Fakira Mahanti. 

10 A. I. Or. R. 456 = 29 Or. L. J. 656 = 
10 P. L. T. 279 = 110 I. O. 112 = 
A. I.R. 1928 Pat. 567. 

■ ' L ocal inspection cannot take the place of evi- 
dence itself* 

A local inspection by a Magistrate is only permitted 
by S. 539-B, for the purpose of properly appreciating 
the evidence in the case and cannot take the place of 
evidence itself. 1 P. L. T. 569, Rel. on. {Iqbal Ahmad, 
y.) Tirkha V* NaNAK. 100 I. 0. 371 = 

49 All. 476=25 A. L. J, 377= 
28 Or. L. J, 291 = 8 L. R. A. Or. 69 = 

7 A. I. Or. R. 391= A.I.R. 1927 AU. 360. 
— S. 639-B— Recording of facts. 

The Magistrate under S. 539-B should record a 

memorandum of any relevant facts observed by him at 
the time of inspection. (Iqbal Ahmad, TiRKHA w. 
NanaK. 49 AU. 476 = 25 A. L. J. 377= 

28 Or. Ii. J. 291 = 8 L. R. A.Or. 59 = 
7 A. I. Or. R. 391 = 100 I, O. 371 = 
A. I. R. 1927 AU, 360. 

— S. 539-B— Revision. 

—When an order of discharge was challenged on 


CR. P. OODE (1898), S. 640 — Examination wken 
case closed. 

the ground that S. 539-B was not complied with, but 
was in reality obeyed, the High Court declined to inter- 
fere. A. I. R. 1924 Cal. 1035, Dist. (Predeaux, A. /. C.) 
Emperor v. jodhraj. 28 Or. L. J. 180= 

99 I. 0. 852= A. I. R. 1927 Nag. 397. 
— S. 640— Absence of parties. 

— Court going to the parties, village and exainining 

witnesses without iioiice to parties and deciding case on 
such evidence — Procedure is bad* 

Section 540 confers very wide powers upon a Court, 
but the wider the powers the greater the exercise of dis- 
cretion required of a Magistrate. 12 A. L. J. 15 and A. 
I. R. 1923 Cal. 690, Ref. Where in a case under S. 488, 
Cr. P. Code, witnesses were examined on both sides, but 
the Sub-Div isional Magistrate finding himself unable 
to arrive at any definite conclusion from their evidence 
as to the legitimacy of the child, took the course of 
going to the village and examining without previous 
notice four of its residents as Court witnesses and based 
his decision on their evidence. 

Held, that the Court in pursuing this course went 
beyond the reasonable discretion afforded by S. 540. 
24 Cal. 167, Dist. (Curgenven, J.) NaRAYAN NAIR v* 
Manikkath Kulappura Vettil bhargavi Amma. 

100 I. 0. 123=38 M. Ii. T. 39 = 
25 M. L. W. 251 = 28 Or. L. J. 261 = 
7 A. I. Cr. B. 361= A. I. R. 1927 Mad. 361 = 
62 M. L. J. 118. 

— S. 540— Bias against accused. 

Court has power to summon any person as wit- 
ness if his evidence appears essential for the just deci- 
sion of the case. And no question of bias against the 
accused can arise unless it is shown that the Court was 
guiding or assisting the prosecution. (Staples, A* J. C*) 
K. Fasiuddin V. Emperor. 117 1. 0. 213= 

30 0r. L. J. 728 = 1929 Or. 0.47= 
A. I. R. 1929 Nag. 172. 
— S. 540— Cross-examination. 

-If a witness is called under S. 540 both sides 

have a right to cross-examine that witness freely. It is 
wholly misleading to describe as a cross-examination 
that which consists of certain questions being suggested 
by the defence to the Court and those questions being 
put by the Court. (Boys /.) PITA v. EMPEROR. 

I 85 1. 0. 719 = 47 All. 147 = 26 Or. L. J. 676= 
6L. R. A. Or. 17 = A. I. R. 1925 AU. 286. 
— S. 540— Disclosure of names. 

Under S. 540 a Magistrate may summon any 

person as a Court witness at any stage of the proceedings, 
but in fairness to the parties and v\ith a view to afford 
them an opportunity of proper cross-examination he 
should (save under exceptional circumstances) ^ inform 
them beforehand of the names etc, of these witnesses. 
Tek Chand, /.) UDHO RaM v* EMPEROR 

1221. 0. 96=10 Lab. 790=31 P. L. R. 89= 
31 Or.L. J. 346= A. I. R. 1929 Lab. 120. 
— S. 640— Discovery of ‘vritnesses. 

The power to summon a witness does not by 

any means imply a power to discover such witness by 
personal inquiry out of Court. (Carr, /.) P. A. PaKiR 
Mahomed v* Emperor. 97 1.0. 60= 

4Rang. 106=27 Or. L. J. 1084= 
A. I. R. 1926 Rang. 180. 
—8. 640— Examination ’wbeu case closed. 

Even after both parties Have closed their cases 

Court may summon any person as a witness, if his evi- 
dence appears to it, essential to the just decision of the 
case. (Odgers, /,) P. C. PERUMaL, In re* 

77 1. O. 290 = 19 M, L. W. 272=34 M. L. T. 166= 
1924 H. N. 803 = 25 Or. L. X 864= 
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A. I. R. 1924: Mad. 587= 46 M. L. J. 326. 
— S. 640-~Exercise of discretion. 

, ■ , «£ )iscretio7t should be exercised by the Magistrate 
with a g^eat deal of caution. 

The discretion given to Magistrate under S. 540 has 
to be exercised with a great deal of caution. Where 
after the defence was closed and arguments were heard 
the Magistrate felt on the records as they stood that 
some points had been left obscure and in order to 
elucidate them it was necesary to recall certain witnesses 
and to examine a new witness, and when this evidence 
had been recorded, he took the precaution of asking the 
accused if he wanted to add anything to his previous 
statement and on his replying in the negative he heard 
further arguments and then proceeded to decide the case. 

Beldy that there was no illegality in the procedure 
adopted nor had the petitioner been prejudiced in any 
way by it. 75 I. C. 541, Rel. on; A. I. R. 1924 Lah. 104 
and A. I. R. 1925 Lah. 531, Dist. ifTek Chanda /.) 
Mangat Rai V. Emperor. 110 1. 0. 676= 

10 L. L. J. 262= 29 P. L. R. 703= 
10 A. I. Or. R. 619 = 29 Or. L. J. 740 = 
A. I. R. 1928 Lah. 647. 
— S. 540— Power when exercised. 

Per V/ alter ^ J. —The power of the Magistrate to 
call a person as a Court witness is wide but it ought 
not to be exercised when the prosecution has wantonly 
failed to examine the witness and when the application 
to have the person examined as a Court witness is made 
after the whole case had closed. {Waller and Anantha- 
krishna Iyer, JJ.) COLLETT v. EmperOR. 

1929 M. W. N. 395. 

— S. 540 — Procedure, 

Where a witness is examined as a prosecution 

witness after the whole of the defence evidence has been 
recorded, the procedure is contrary to the provisions of 
S. 252. Such a procedure though not objected to, causes 
injustice to the accused and the whole trial is vitiated. 
A. I. R. 1927 P. C. 44 and 25 Mad. 6l, Rel. on. {Dalip 
Singh, J.) KARAM CHAND v. EMPEROR. 

Ill I. 0. 396 = 29 P. L. R. 613 = 
11 A. I. Or. R, 182= 29 Or. L. J. 844 = 
A. I. R. 1928 Lah. 953. 
— S. 540— Rebutting evidence. 

Under S. 540, Court has power to admit rebut- 
ting evidence for the purpose of contradicting evidence 
adduced on behalf of the defence, if the Court thinks it 
to be essential to the just decision of the case. {Graham 
and Lort Williams, JJ.) NaYAN Mandal v. EMPE- 
ROR. 125 1.0.746 = 31 Cr.L. J.918= 

34 0. W. N. 170 = 1930 Or. 0. 134= 
A. I. R 1930 Oal. 134, 
Defence closed — Rebutting evidence by prosecu- 
tion is admissible if it could not have been produced 
earlier. 

Where after, the case for the defence is closed, the 
prosecution offers to give rebutting evidence to filsify 
the case for the defence, and it is found that the prose- 
cution could not possibly offer that evidence at any 
earlier stage, fresh rebutting evidence should be admit- 
ted. The second part of the section is imperative. If 
the new evidence appears to the Court essential to the 
just decision of the case, the Court has no choice but is 
bound to take the evidence. {May Oung, J.) Maung 
P o Hmyin V. J. B. Bhattacharjee and Emperor. 

76 1.0 649 = lRaug.308 = 2Bur.L. J. 127= 
26 Or. L, J. 217= A. I. R. 1923 Bang. 216. 
— S. 640— Scope. 

— ^Sec|:ic«): 540 gives a Judge thp fullest discretion to 
r^c?all a ,^tness at any stage of a tri^* and makes it 


OR. P. CODE (1898), S. 644 — Private prosecu- 
tions. 

imperative for him to do so, if he considers further evi • 
dence essential to the just decision of the case. Thus 
where an essential document has been overlooked by 
the prosecution, it is the Judge’s duty to have it admit- 
ted in evidence. {Waller and Cornish. JJ.) KeSAVA 
PiLLAi V. Emperor. 1919 Or. 0. 485= 

30 M. L. W. 642 = 2 M Or. 0. 298 = 
1929 M. W. N. 901= A. I. R. 1929 Mad. 837= 

57 M L. J. 681. 

Section 540 is not controlled by S. 342 and there- 
fore w'here the accused is once examined as lequired by 
S. 342 and then a witness is examined under S. 540 
Cr. P. C., a Court is not bound to examine the 
accused again after recording the statement of that wit 
ness. {Shadi Lai, C. J.) FazZAL KaRIM v. Empe- 
ROR. 89 I. 0. 842 = 26 Cr. L. J. 1418 = 

A. I.R. 1926 Lah. 154. 

— S 540-A— Applicability. 

^ S cope — Accused permitted to 'he absent in order to 
visit relative — Validity of order dispensing with pre- 
sence — Irregularity. 

Where the Judge passed an order under S. 540-A, 
Cr.P. Code, dispensing with the presence of the accused 
so as to enable the latter to visit his relative and it 
appeared that the order was made after the sanction of 
the Government and after taking the necessary under- 
taking from the accused, Held, that the order was not 
correct because the section is applicable only to cases 
where the accused is “incapable of remaining before the 
Court”: Held, however that the defect was under the 
circumstances a mere irregularity curable by S. 537, 
Cr. P. C and that the trial could be proceeded with 
without recalling the witnesses. {King, /.) Emperor 
V. RadharamaN. 1930 A. L. J. 1076 = 

1930 Or. 0. 1201= A, I. R 1930 All. 817. 
— S. 540-A — Illness. 

Court caiinot appoint pleader without his consent 

to expedite enquiry. 

Where the accused is not represented by a pleader 
and is unable to attend personally, being ill, the Court 
cannot proceed with the case by assigning him a pleader, 
for such a counsel is neither chosen by him nor given 
to him with his express or implied consent and in fact 
does not really represent him and no Court has any 
authority to force upon a prisoner the services of a coun- 
sel if he is unwilling to accept them. The employment 
of a counsel places him in a confidential position W'hich, 
of course, will not exist in the case of a pleader, assig- 
ned without the accused’s consent. Moreover, the 
pleader might advance a defence which the accused 
would never have made and yet for which he must be 
responsible. Reg v. Yscuado, 6 Cox C. C. 386 Ref. 
{Shadi Lai, C. J. and Broadway, Jf) EmPEROR v. 
SUKH Dev. 126 I. C 72^11 Lab. 220 = 

31 Or. L. J*. 977=31 P. L. R. 824= 
1929 Or. O, 361 = A. I. R. 1929 Lab. 706. 
— S. 644— Costs of stmimons, etc. 

To be borne by the Crown. 

All criminal prosecutions are at the instance of the 
Crown and the Crown is really the prosecutor iii a Cri- 
minal case and all costs ought to be paid by the Crown 
for summoning witnesses for the prose :ution, {Kviwant 
SaJkay, /.) NANDA KiSHORE MISRA v. KAaKA 
Misra. 77 I, 0. 810=26 Or. L. J. 468= 

5 Pat. L. T. 487= 1924 P. H. 0. 0, 196= 
A. I. R. 1924 Pat. 696. 
— S. 544-— Private prosecutions 

— ; Complainant must pay reasonable expenses of 

witnesses in advance, if not pald^ Court has right 
to refuse to issue process* 
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CE.P.COBE (1898), S. 544— Private prosecu 
tions. 

In private prosecution the complainant must pay 
the reasonable expenses of the witnesses, although it is 
open to the Local Government to make rules which 
would permit, in certain cases, the liability to be 
transferred to the Crown. The payment in respect of 
diet money and travelling expenses fall under the head 
of “other fees payable” and the Court has a perfect 
right to insist upon those fees being paid in advance 
before the processes are issued, and to refuse to issue 
process for the attendance of witnesses unless the tra- 
velling expenses and diet money of such witnesses have 
been deposited by the complainant in advance. (^Stuart ^ 
CJ, and Raza, /.) RaM DULARI z/. MQSTAQ 
Ahmad. 3 Luck. 363 = 29 Or. L. J. 664= 

110 I. 0. 216=5 O.W.N. 26 = 9 A. I. Or. R. 431 = 
A. I. R. 1928 Oudh 226. 
— S. 544 — Travelling allowances. 

Aniozmt to be specified, 

A Court ordering a party to deposit the travelling 
allowance of a witness should state the amount of tra- 
velling allowance to be deposited. (^Kulwant Sahay 
/.) Gouri Shanker tj. The Collector of Muza- 
FFARPUR. 87 I. C. 421 = 

6 P. L. T. 215 = 3 P. L. R. Or. 127= 
26 Or. L. J. 965= A. I. R. 1925 Pat. 553. 
— S. 545— Absence of fine. 

Section 545 does not justify compensation to be 

paid to the complainant where no fine is imposed on 
the accused. {Wazir Hasan, MUNNEY MIRZA 

z/. King-Emperor. 811.0 940 = 

25 Or.L. J. 1116=A.LR. 1925 Oudli 110. 
— S. 545— Expenses of prosecution. 

Expenses incurred in successfully prosecuting 

defendant for a wrongful act can be recovered by civil 
suit. {Hallifax,AJ.C.) G.ANGADHAR 7a BHANGI 
Sao. 95 I. 0. 35=A. I. R. 1926 Nag. 365. 

— S. 545— Notice of compensation. 

-Appeal — Notice should be given to complainant 

where compensation has been awarded to him. 

Though there is no exoress provision of law in case 
of an order under S. 250 or S. 545, Cr. P. Code with 
regard to notice upon the opposite party, one of the 
fundamental principles of law is^that no order should be 
passed to the detriment or prejudice of a party without 
giving him an opportunity of being heard in defence, 
and therefore a Court hearing the appeal would be 
exercising proper discretion to give notice to the com- 
plainant, who has been awarded compensation, of the 
hearing of tho appeal. (Suhrawardy and Duval, //.) 
BhaRASA now V. SUKDEO. 63 Ool. 969 = 

43 0. L. J, 583 = 27 Cr. L. J. 1086 = 
7 A.I.Or. R. 94=97 I. 0. 62= 
A. I. R. 1926 Cal. 1064. 
— S. 645— Security proceedings, 

S. 545 of the Cr. P. Code does not apply to a 

case under S 107; consequently an order directing the 
accused to pay costs of the complainant is ultra vires. 
{Sulaiman, /.) SheO PRASAD SiNGH v. MaHANGOO 
Naina. 77 I. 0. 828 =5 L.R.A. Or. 12= 

25 Cr. L. J. 476= A. I. R. 1924 All, 694. 
— S. 545— Theft. 

There is no provision in the Code for ordering 

payment - of compensation to the person whose pro- 
perty was stolen by accused and destroyed. {H alii fax. 
A. J. C.) BHURA alias TURAB v, EMPEROR, 

26 Or. L. J. 1496= 90 1.0 151 = 
A.I.R. 1926 Nag. 89. 

— S. 646.A— Costs. 

—An order for payment of costs is not competent 

under S. 546- A when the case is one of a cognijeable 


CR. P. CODE (1898), S. 556 — Acquiescence or con- 
sent. 

offence. {Kendall, A. J. C.) NUR-UD-DIN v. KlNG- 
EmperOr. 81 1. 0, 985= 25 Or. L. J. 1161 = 

A. I. R. 1925 Oudh 109. 
— S. 547 — Suit for ex enses. 

— —There is no provision in the Code under which 
the Court can order payment of diet money to a witness. 
That power is vested in the Court under the general 
rules of the High Court and therefore a suit for re- 
covery of such money is maintainable in a civil Court. 
S. 547, Cr. P. Code, does not apply to such a case. 
{Sukrawardy and Page, /J.) KaMALv PaRAMA- 
SUKH. 29 C.W.N. 1033 = 90 I. 0. 488 = 

A. I. R 1926 Cal, 289. 

— S. 548— Copies. 

It is for the litigant, and not for the Magistrate 

to decide what copies he should have in order to move 
the superior court and the Magistrate has no jurisdic- 
tion to thrust upon the party copies which he does not 
want and to make him pay for them. When a party 
applies for the copy of a particular order the Magistrate 
cannot force him to pay for and take copies of other 
orders also. {Shadi Lai, C.Jf) AMAR SiNGH v, 
Sadhu Singh. 6 Lah. 396= 7 L.L.T. 241= 

26 P.L.R. 273 = 26 Cr. L. J. 853 = 86 I.C. 709 = 

A.I.R. 1925 Lah. 361. 

— S. 548— Record. 

The record intended is the magisterial record. 

In proceedings under S. 107, it begins usually with the 
order under S. 112, except in cases falling within cJ. (3) 
of that section. The information which leads to action 
under S. 107 is often of the most varied kind and of a 
confidential nature, and it does not form part of the 
record within the meaning of S. 548 to a copy of which 
the accused is entitled. (Pafidalai, /.) AnaNtapad- 
m:anabhaiah V. Emperor. 1930 M.W.N. lioo = 
32 M.L.W. 784= 1930 Or. 0. 1191= 
A. 1. R. 1930 Mad. 976 = 59 M, L. J. 914. 
— S. 560 — Exercise of powers. 

— Where a Sub-Inspector of Police on a report 

made to him of theft and cheating closed a shop in 
order to be able to show to the Magistrate in the case 
of cheating that the shop or rather the goods contained 
in it had been sold to the shop-keeper for an inadequate 
price, it was unnecessary and undesirable to close the 
shop and put a scop to the business, but it was not 
illegal. {Jackson, AJ.C.) KaRAN SiNGH v. NANDA 
KishORE. 1929 Or. 0. 596= 

A. I. R, 1929 Nag. 334. 

— S. 661— Search. 

—Where a search is made actually by a Sub-Ins- 
pector of Police who is not in charge of a police sta- 
tion, but it is made under the supervision of a Circle 
Inspector, the search is not illegal. {Dalai, /.) SHIAM 
Lal V. Emperor. 8 A. I. Or, R. 7= 

8 L. R. A. Or, 92=26 Or. L. J. 652= 
103 I. 0. 108 = A, I. R. 1927 AH. 516. 
— S. 665— Scope. 

S. 555 deals with the form of the warrant itself 

and nothing more, and the words of S. 555 are not in- 
tended to supersede the provisions of S. 90. (Sander- 
son, C.J. Chatterfee, Richardson, Buckland and Panton, 

jjj) The governor of Assam v. Sahedullah. 

27 0. W. N. 857=38 0 L. J. 77= 76 I. 0. 129= 

24 Or. L. J. 881= A. I.R. 1924 Oal. 1. 
— S. 656— Acquiescence or consent. 

‘Where a Magistrate is disqualified to try a case 

under S. 556, the disqualification is not cured by consent 
or acquiescence of parties, nor can want of bona fides 
on the part of tbe objector to the jurisdiction, affect the 
question of disqualification. 32 All. 635 and 2 Cal. 23.,, 
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OR. P. CODE (18D8), S. 556— Acquiescence or con 
sent. 

Appr. {Patkar and Wild^ /J.) SHAMDASANI, In re. 

53 Bom. 716 = 31 Bom. L.B. 925= 
1221. a. 141=31 Or. I*. J 383=1929 Or. 0. 433= 
A. I. R. 1929 Bom. 404. 
— S. 556— Appeal and revision. 

The Sessions Judge who files the complaint un- 
der S. 476 is disqualified from hearing the applications 
made to him under Ss. 435 and 437 owing to the comp- 
laint under S. 476 having been dismissed, and trom 
making an order directing the persons against whom 
the complaint was initially made to be committed to 
the Sessions Court presided over by himself. 15 Bom. 
L. R. 104, Dist.. 

Per Fawcett^ J. — The Judge or Magistrate who pro- 
ceeds under the provisions of S. 476 is a party to the 
case in which he is a complainant, within the meaning 
of S. 556. {Shah and Fawcett, JJ.) MUDKAYA ANDA- 
NAYA HIREMATH, In re. 28 Bom. L.R. 1302 = 

7 A. I. Or. R. 227=28 Or. L J. 53 = 
99 I. 0. 85= A. I. E. 1927 Bom. 35. 

■ A witness made two conflicting statements in a 

trial before a Sessions Judge who made a complaint to 
the District Magistrate stating that the second of the 
two statements was false, the Magistrate framed a 
charge in respect of the second statement only and con- 
victed the accused. On appeal which was heard by the 
same Sessions Judge, re trial was ordered. 

Held, that the accused is entitled to a decision from 
a Judge who approaches his case with an open mind ; 
and that the proceedings should be quashed on the 
ground that the complainant and the appellate Court 
were one and the same and it would not be illegal but most 
inadvisable to submit the accused to a fresh trial because 
of the initial mistake of the Court in not framing the 
charge in the alternative and the principle of nemo debet 
bis 7/exari anplies in the spirit if not in the letter. {Harri- 
son, J.') Sai V. Emperor. 106 I. c. 342= 

8 Lab. 496 = 28 P L. E. 688 = 29 Cr. L. J. 6= 
A. I. E. 1927 Lab. 671. 
—S. 556— Business or friendly relations. 

If a Magistrate is in close business or friendly 

relationship with a party it is on the whole undesirable 
that he should take part in hearing a case in which the 
interests of such a person are gravely affected. (Court- 
ney Terrel, C. J., Ross and Kulwant Sahay, //.) 
In the matter of MUKHTAR MadhePURE. 

8 Pat. 575=116 I. 0. 762=10 P. L. T. 711 = 
A. I. E. 1929 Pat. 151 (F.B.). 
— S. 656— Cantonment cases. 

Cantonment Magistrate can try a complaint lod- 
ged by Cantonment Board even though the Magistrate is 
a member of the Board. {Addison, /.) KhUSHAL 
Chand v . Emperor. 

11 A. I. Or. E. 13 = 29 Or. L. J. 822= 
111 1.0. 326= A. I. E. 1928 Lab. 946. 
S. 666 — Conducting identification proceedings. 

Committing Magistrate — Procedure irregular. 

Where the committing Magistrate, as part of his 
duties in connexion with the proceedings, conducted all 
the jail identifications in person and in order 
to give the defence a better opportunity of preparing 
their criticisms on the conduct of the investigation, took 
the unusual course of going into the witness-box during 
the committal proceedings- 

Held, that though it certainly would appear to he 
open to objection for a Magistrate to decide on the 
value of his own evidence, yet where the Magistrate 
had not to decide but solely to commit, there is nothing 
objectionable to the course adopted by him, and the 
^mtiofi does not vitiate the committal of the trial. 27 AIL 


OE. P. CODE (1898), S. 556— Local inspection. 

33, Rel. on. {Stuart, C. J. and Raza, /.) Ram 
PRASAD V. Emperor. 2 Luck. 631 = 1 L. C. 339 = 

8 A. I. Cr. E. 449 = 106 I. C. 721 = 
A. I. E. 1927 Oudb 369. 
— S. 556— Construction and scope. 

A party or personally interested'"^ imply direct 

personal pecuniary interest — The mere fact that a cer- 
tain order of the Magistrate passed as Executive Officer 
IS likely to be challanged is not sufjdcient ground for- 
transfer. 

A Magistrate is not disqualified by S. 556 from trying, 
a case based on a private complaint and which has not 
been filed under his direction or sanction merely and 
solely on the ground that the validity of certain orders 
passed by him in his capacity as an executive or as a 
Revenue OflScer is directly put in issue in the case and 
that the innocence or the guilt of the accused consider- 
ably depends on the effect of such orders. This section 
is based on the maxim nemo debet esse judex in propida 
cause. The expression “a party or personally interested’^ 
implies that a direct personal pecuniary interest, how- 
ever small in the result of the case, disqualifies a Judge,. 
Magistrate or Justice from trying a case, but where such 
interest is not pecuniary the disqualifying interest should 
have substantially the same effect so as to create a 
reasonable suspicion of bias. The mere possibility of a 
bias is, however, not enough. Where the only interest 
in the result of a case tried by a Magistrate is that he is 
concerned in it in his public capacity it may fairly be 
presumed that his interest is not so substantial as to 
warrant the inference that he is likely to have a real 
bias in the the matter. If in addition to his being so« 
interested there are other circumstances to suggest the 
real likelihood of a bias, it is another matter. English 
Case-law referred to. {Rupchand Bilaram, A. J. €.} 
Mohandas Joyramdas v. Emperor. 

20 S. L. E. 171 = 27 Or. L. J. 1333=98 I. C. 406 = 

A. I. E. 1927 Sind 98. 
— S. 656— Directing prosecution. 

Sanctioning or directing prosecution does not in- 
capacitate. 

A Court which sanctions or directs a prosecution is 
not theieby rendered incompetent to try the offence or to- 
hear an appeal against a conviction for it. There might 
of course be special circumstances in a case w'hich render 
it improper that the Judge or Magistrate who sanction- 
ed or directed the prosecution should hear the appeal 
against the conviction obtained in that prosecution. 
{Hallifax, A. J. Cf) PaNDIA MaHAR, In re. 

76 I. 0. 395 = 89 L 0. 1049 = 25 Cr, L. J. 171 = 
26 Cr. L. J. 1481= A. I. E. 1924 Nag. 23. 
— S.656— Disqualification, •what is. 
—Prosecution under S.282, Companies Act — Magis- 
trate shareholder of Company — Magistrate is disqualified 
to try case. {Patkar and Wild, JJ,') P.D. SHAMDASANI^ 
In re. 63 Bom. 716 = 31 Bom. L, E. 925= 

122 I. 0. 141 = 31 Cr.L. J. 383=1929 Cr. C. 433= 
A. 1. E. 1929 Bom. 404. 

^The mere fact that the Magistrate issued a search 

warrant prior to the institution of the case does not dis- 
qualify him from trying the case within S. 556. Nor is 
the mere fact, that the accused may possibly object that 
the warrant was issued on insufficient materials, sufficient 
to amount to a disqualification. 13 Bur. L, T. l54, Dis- 
sented from. {Daniels. J.) MD. ALIKHAN v. EMPEROR. 

24 A. L. J. 668 = 7 L. E. A. Cr. 137= 
27Cr.L. J.783 = 96L 0. 319= 
A.I. E. 1926 All. 428. 

— S. 666*— Local inspection. 

^-Explanation to S, 556 merely means that the 

bcal inquiry would not amount to a neces^ty for trans- 
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OE.,P. OtODB (1898), S. 556— Local inspection. 

fer. but there may be circumstances under which it 
would be advisable to direct a transfer from the Court 
of a Magistrate who has made a local inquiry. {Dalai, 
j.) Ghassoo V. Emperor. 1930 A.L. J. 606== 
123 1. 0. 685 = 31 Or. L. J. 555=1930 Or. 0. 993= 
A. I. R. 1930 All. 737. 

While making local inspection to appreciate 

evidence Magistrate creating evidence and introducing 
it into case for his decision — He went beyond his juris- 
diction. (Wort, /.) HaLDHAR THAKUR v. EMPE- 
roR. 116 I. 0. 767 = 30 Or. L. J. 652 = 

13 A. I. Or. R. 89 = A. I. R. 1929 Pat. 160. 
Recording result of local inspection after deli- 
very of judgment is irregular. The Magistrate should 
record the result of his local inspection and allow the 
parties to adduce evidence and arguments if they so 
desire regarding what he has recorded. However where 
local inspection is used only to confirm the documentary 
and oral evidence on the record conviction will not be 
set aside. (^Greaves and Chotzner, JJ.') BHOLA 
Nath Nandi v, Kedar Nandi, 81 I. 0. 193= 
26 Or. L. J. 705 = A. I. R. 1925 Cal. 353. 

The judgment of a Magistrate is not vitiated by 

the fact that he inspected the locus in quo and stated in 
his judgment what he saw there. (Ayli/ig and Odgers, 
JJ.) THACHROTH HYDROSS, In re. 

75 I. 0. 695= 18 M. L. W. 113= 
1923 M. W. N. 860 = 25 Cr. L. J. 7 = 
A. I. R. 1923 Mad. 694=45 M. L. J. 279. 
— S. 556— Magistrate, a witness. 

The examination of the trying Magistrate as a 

witness does not in any way prevent him from deciding 
the case. (Fullan, J.) JaWaD HUSSain z/. Empe- 
ROR. 2 Luck. 503 = 1 L. C. 169 = 103 I. 0. 401= 

8 A. I. Or. R. 321= 28 Cr. L. J. 673= 
A. I. B. 1927 Oudh 296. 
The existence of a village feud may well be with- 
in the knowledge of a Sub-Divisional Officer, as also 
statements of apprehension that a false case will be 
brought against a man. But these are not sufficient rea- 
sons to cite the officer as witness for defence in a case 
so as to necessitate a transfer of a case to another Magis- 
trate where such officer is the trying Magistrate. {Stu- 
art, C. J.) HariHar Baksh Singh z/. Emperor. 

99 I. 0. 97 = 3 O, W. N. 944 = 28 Cr.L. J. 66 = 
7 A. I. Cr. R. 179 = A. I. R. 1927 Oudh 31. 

Where the complainant applied to the District 

Magistrate who ruled that as the evidence of the trying 
Magistrate was only formal, thei e was no harm in his 
recording his own evidence and at the same time trying 
the case, and then the Magistrate recorded his own 
evidence and was examined and cross-examined as a 
witness in the case, while the accused took no steps to 
get the case transferred from his Court, to the Court of 
any other Magistrate. 

Held, that the evidence was only formal evidence and 
the Magistrate was not personally interested within 
S. 566. 19 Mad. 263, not Foil, and 27 All. 33, Foil. 
CFaza, J.) Mohammad Jan v. Emperor. 

97 1. 0. 953 = 3 O. W. NT. Sup. 178 = 
27 Cr.L. J. 1193= A. 1. R. 1926 Oudk 667. 
—Where the Magistrate, who committed the accu- 
sed, was himself a Magistrate of the first class, but 
passed an order of commitment on the ground that he 
was a witness of the identification proceedings in the 
case, 

Held, that the proper course for him. was to have 
moved the District Magistrate. 17 A. L. J 456, Foil, 
{Fyves, J.) Emperor v. RaM JaTan. 

81 1. 0. 153=21 A. L. J. 420 = 
4 L. R. A. Cr. 215=26 Cr. L. J. 665= 


CR. P. CODE (1898), S, 656— Prosecution by local 
bodies. 

A.I.R. 1924 AU. 186. 

Public Gambling Act. 

An accused under the Act has the right to examine the 
Magistrate issuing the warrant as a witness to enquire 
from him what was the information received by him and 
how the warrant was filled up and therefore he is 
materially prejudiced by the trial of the ca^e by the 
very Magistrate who issued the warrant. {Zafar AH, /.) 
Raja Ram v. Emperor. 73 1. C. 621 = 

5 L. L. J. 429 = 24 Cr. L. J. 633 = 
A. I. R. 1924 Lab. 247. 

— S. 556— Own knowledge. 

A Magistrate is not precluded from trying a case 

of which he has taken cognisance on his own knowledge 
under S. 190 (^r) provided he has complied with the 
provisions of S. 191. In such a case S, 556 ceases to- 
operate. {Heald, J.) NGA CHIT KYAW v. KING EM- 
PEROR. 84 I. 0. 249 = 3 Bur. L J. 121 = 

26 Cr. L. J. 249 = A. I. R. 1924 Bang. 352. 
— S. 566— Pecuniary interest. 

Pecuniary interest even to small extent is a 

sufficient disqualification independently of the question 
whether the Magistrate is really biassed or likely to be 
biassed. 20 Bom. 502, Foil ; Queen v. Farrent,, 20 
Q. B. D. 58 ; Allinson v. General Council of Medical 
Education and Registration, 1 Q. B. 750 ; Leeson z/. 
General C-ouncil of Medical Education and Registration, 
43 Ch. D. 366, Ref.; 8 Bom. L. R. 947 and 15 All. 192, 
Dist. {Patkar and Wild, JJ.) P. D. SHAMDASANI 
In re. 122 I. C. 141= 31 Cr. L. J. 383 = 

63 Bom, 716 = 31 Bom. L. R. 925= 
1929 Cr. C. 433= A. I. B. 1929 Bom. 404. 
— S. 566— Prosecution by local bodies. 

■ ’^ M agistrate presiding over meeting sanctioning 

prosecuti on — Disqual ified . 

If a prosecution has been directed in pursuance of 
orders passed by a local body in a meeting presided over 
or attended by a Magistrate in his capacity as an office 
bearer or member thereof such Magistrate is ‘ legally 
interested * in the matter and is disqualified from trying 
the matter in his judicial capacity. The explanation 
covers only those cases in which the Magistrate, though 
a member, has not taken part in directing or sanction- 
ing the prosecution. 3 P. R. 1895 (Cr.); 5 P. R. 1896 
Cr, and 32 All. 635, Foil; 1 Rang. 5l7, Dist. {Tek Chand, 
J.) Mahomed Bakhsh v. Emperor. 

116 I. C. 881=30 Cr, L. J. 698 = 10 Lab. 718 = 
1929 Cr. C. 310 = 30 P. L. R. 706 = 
13 A. I. Cr. R. 106= A. I. R. 1929 Lab. 718. 

Where a Magistrate, as a member of District 

Board, presided at a meeting of the Board at which the 
proposal in the Commissioner’s letter to start the pro- 
secutions was adopted, and it was resolved that the 
police be called in to n*ake an enquiry and to proceed 
against such of the District Board officials as the result 
of the ei-quiry might warrant- 

Held that the Magistrate is debarred from trying the 
cases {Broadway, J.) HaN RAJ v. EmperOR. 

108 I C. 271=9 L. L. J. 583=29 P.L. R. 282 = 
29 Or. L. J. 371= A. I. R. 1928 Lab. 114. 
—^The Magistrate giving formal sanction as Presi- 
dent of Committee but not directing prosecution is not 
disqualified. 

The mere fact that the crying Magistrate was the 
President of the Town Committee would clearly give 
him no personal interest in the proceedings under S. 162 
of Burma Municipal Act, the more so, that the offence 
though punishable under the Municipal Act is not of a 
peculiarly municipal nature but one against the common 
safety. Where it was not alleged that the Ma^stra4« ^ 
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the President of the Committee made any enquiries 
before sanctioning the prosecution or that he attended 
any meeting of the Committee in which the subject of 
the prosecution of the accused was debated, but as the 
proceedings could not be initiated without formal sanc- 
tion being obtained. 

Held, this sanction which was merely an authoriza- 
tion for prosecution and not an order to prosecute, gave 
the Magistrate no personal interest in the proceedings. 
It was not necessary for him to form any opinion on the 
merits of the case before according formal sanction to 
the prosecution as president of the Town Committee. It 
is however extremely undesirable that when other Magis- 
trates are available a Magistrate should try a case in 
which he has, in a different official capacity given for- 
mal sanction to the prosecution. 32 All. 635, Dist.; 21 M. 
238, Foil. {Prait, J.) GOPICHAND z/. EMPEROR. 

76 I. 0. 866-1 Rang. 517 = 25 Or. L. J. 273 = 
A. I. R. 1924 Rang. 87. 

— S. 557~Scope. 

S. 557 does not forbid a pleader to practise in 

any Court but forbids him to sit as a Magistrate in cer- 
tain Courts. {Macc^ll, A. J. C,) KiNG-EMPEROR v, 
NGA Tha Shwin. 76 1. 0. 1031 = 4 TJ. B. R. 127= 

26 Or. L. J. 311= A. L E. 1923 Rang. 119 
— S. 661-A— Bail. 

A High Court has inherent jurisdiction to stay 

the execution of its own order when the ends of justice 
require it. Where an application for special leave to 
appeal to the Privy Council has been lodged but not 
heard, 

Held^ that it would be within the power of the High 
Court to grant bail. IS P. R. 1908, not Foil : 24 Mad. 
161, Foil. (^Sulaiman and Banerji^ //.) PT. RaM 
Saroop o. King Emperor. 98 1. 0. 693= 

8 L. R. A. Or. 2=27 Cr.L. J. 1377 = 26 A. L. J. 97= 
49 All. 247 = 7 A. I. Or. R. 29 = 
A. I. R. 1927 All. 97. 

Under S. 561-A the High Court is at liberty to 

interfere with an order granting bail passed by a Ses- 
sions Judge. {Kinkhede, A. J. C.) LOCAL GOVERN- 
MENT z/. Gulam Jilani. 82 1. C. 765 = 

25 Or.L. J*. 1363= A. I. R. 1926 Nag. 228, 
— S. 661-A~Cliarge without grounds. 

—If a charge is framed where none should have 

been framed the proceeding of the Magistrate becomes 
irregular and the High Court has power to interfere, 
under S, 435 as well as under S.56i-A to prevent abuse 
of the process of any Court or as necessary to secure the 
ends of justice. {Mukerji, /.) GOKUL PraSAD S 7 . 
Debi Prasad. 86 1. C. 284 =23 A. L. J. 21= 
6 L R. A. Or. 60 = 26 Or. L. J. 748 = 
A. I. B. 1926 AU. 311. 
—S. 661-A— Cognizance of offence. 

— Lahore High Court. 

Jurisdiction to take cognizance of offences must be 
expressly conferred on the Lahore High Court in order 
to enable it to punish the offenders, and the inherent 
powers of that Court cannot be invoked for that pur- 
pose. (Jaiial, J.) FaQIR SiNGH v. ALI MaHOMED. 
116 I.O. 428 = 30 Or. L. J. 460=12 A. I.Cr. R. 413= 
A. I. R. 1929 Lah. 217. 

— S. 561-A— Condition for exercising powers. 

^Principle explained. 

The special jurisdiction recognized by S, 561-A can 
be invoked only in exceptional cases for which no ex- 
press provision has been made by the Code, and to 
redress only such grievance as calls for an immediate 
relief, which can be granted only by the High Court. 
The inherent jurisdiction should be exercised with due 
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care and caution and must conform to sound general 
principles and precedents. It was never contemplated 
by the legislature that the High Court should exercise 
its inherent power for making pronouncements upon 
questions of law in order to guide a Magistrate in con- 
ducting a preliminary enquiry. A. I. R. 1928 Lah. 462 
and 33 Cal. 927, Ref. {Shadi Lai, C.J. and Broad- 
way, /.) Emperor v. Sukhdeo. 123 I. C. 280= 
1930 Or. 0. 533=31 Or. L.J. 482=31 P.L.E. 482 = 
A. I. R. 1930 Lah. 466. 
— S. 561-A— Delivery of things. 

The section empowers the High Court, with a 

view to secuie the ends of justice, to direct a party to 
re-deliver goods to the proper person who is wrongly 
ordered to deliver them to another under S. 144. 
3 M.L.W. 498 and 28 C.L.J. 483, Foil. i^Iqbal Ahmad, 
/.) Hafizuddin V. Laborde. 105 I. 0.816= 
50 All. 414 = 26 A. L. J. 83 = 28 Or. L. J. 991 = 

8 L. R. A. Or. 149= 8 A. I. Or. R. 362= 
A. I. R. 1928 All. 14, 

— S. 561-A— Estoppel. 

Prosecution under S. 415, Penal Code — Sessions 

Court recommending to the High Court that proceed- 
ings be quashed — Judge of the Chief Court ordering the 
proceedings to continue — Subsequently accused praying, 
under S. 561-A, the Chief Court to quash proceedings 
— Previous decision of the Judge of the Chief Court 
does not constitute estoppel against powers of the Chief 
Court under S. 561 and S. 439. {Wazir Hasan and 
Raza, /y.) SHEO SaRAN VaISH v. JITlNDRA NATH 
Das. 110 1. 0. 209=6 O. W. N. 357 = 

10 A. I. Or. B. 445 = 29 Or. L. J. 667= 
A. I. R. 1928 Oudh 292. 
— S. 561-A— Exemption from attendance. 

High Court can, under its inherent powers, pass 

an order excusing the personal attendance of the accused 
and permitting him to represent himself in Court by a 
pleader. 14 Bom. L. R. 236; l7 C. W. N. 1248; A.I.R. 
1927 Rang. 73 and A. 1. R. 1926 Bom. 218, Rel on. 
{Munie, A. J. Cl) MT. SaRJI v. Mt. BHIMI. 

121 1. C. 651=1930 Or. 0. 149 = 26 N, L. R. 60 = 
12 N. L. J. 180 = 31 Or. L. X 284 = 
A. I. R, 1930 Nag. 61. 
— S. 561-A— Exemption of Juror. 

Court has inherent power to exempt any parti- 
cular juror on good cause shown. (^Findlay, J. Cl) 

\ SONIA KosHTi V. Emperor. 99 1. C. 849 = 

28 Or. L. J. 177 =7 A. I. Or. R. 333 = 
A. I. R. 1927 Nag, 117. 
— S. 661 A— Inherent power. 

Though there is nothing in S. 222 (2) to prevent 

separate trials in respect of various sums of money 
misappropriated on several different dates, the Court 
may, in appropriate cases, stop the trial if it is shown to 
be oppressive or an abuse of the process of court. 
iPandalai, Jl) KaNAKAYYA Z'. EMPEROR. 

1930 Or. 0. 1194=1930 M. W. N. 1097= 
32 M. L. W. 789= A. I. R, 1930 Mad. 978= 
59M.L.J.864. 

— S, 661-A— Inquiries about deaths. 

The High Court has power to revise proceedings 

of a Magistrate under S«1 76, either under S. 435, or 
S. 439, apart from its inherent powers under S. 561-A. 
A. I. R. 1921 Bom. 3 (F.B.) and 3 Cal. 742, Dist. 
{Mirza and Patkar, JJl) LAXMINARAYAN TIMM- 
ANNA KaRKI, In re. 112 I. 0* 567= 

29 Or. L. J. 1063=30 Bom. L. B. 1050= 
11 A. I. Or. R. 324= A. I. R. 1928 Bom. 390. 
— S. 661-A— Interpretation. 

— ^ — The wbrds “or otherwise to secure the ends of 
justice” can only mean that such other inherent power 
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as the Court possesses is likewise preserved. The High 
Court is not given, nor did it ever possess, an unres- 
tricted and undefined jpower to make any order which, 
it might please to consider, was in the interests of 
justice. Its inherent powers are as much controlled by 
principle and precedent as are its express powers by 
statute. i^Fforde and Agha Haidar^ //.) RaJA v. 
Emperor. llO I. 0. 221 = lO Lah. 1 = 

10 A. I. Or.R. 494: =29 Or. L. J. 669== 
30 P. L. R. 247== A. I. B. 1928 Lah. 462. 
— S. 561-A —Interview of accused with Counsel. 

---Under S. 561-A the High Court has power to 
interfere and direct the police to permit an interview of 
the accused with his legal advisers. {Fawcett and 
Madgavkar, //.) LLEWELYN EVANS, In re. 

97 I. C. 801=60 Bom. 741 = 28 Bom. L. R. 1043 = 
27 Or. L. J. 1169 = 7 A. I. Or. R. 292= 
A. I. R. 1926 Bom. 551. 
— S. 561-A— Limits on powers. 

Ho conflict with statutes. 

The inherent jurisdiction of the Court which re- 
ceives recognition in S. 561-A cannot be invoked for 
the purpose of doing an act which would conflict with 
any of the provisions of law or general principles of 
criminal jurisprudence. The rule of law is firmly esta- 
blished that when a statute confers upon a Court a 
specific power the Court cannot by relying upon its 
inherent jurisdiction extend its scope of that power. 
(JSkadi Laf C. J. and Broadway, /.) EmPEROR v, 
SUKH Dev. 126 I. C. 72= 11 Lah, 220= 

31 Or. L. J. 977=31 P. L. R. 824 = 1929 Or 0. 351= 
A. I. R. 1929 Lah. 705. 

— S. 661-A— Ohjectionahle remarks in judgment. 
— ; — A person, who was not a witness in the case and 
against whom no witness had deposed anything, was 
condemned by the Magistrate in his judgment without 
giving him an opportunity of being heard, and the re- 
marks were absolutely unfounded so far as the record 
went. 

Held, that the remarks ought to be expunged from 
the record A. I. R. 1925 Lah. 392, Rel. on. {Addison, 
/.) Maharam z/. Emperor. 1121.0.686= 

^ 29 Or. L, J. 1102 = A. I. R, 1929 Lah. 201. 

’^Relevant remarks, forming reasoned dasis of 
argument, cannot be expunged from fudgment principle 
explained. 

Section 561-A declares the inherent jurisdiction of 
the High Court to make such orders as may be neces- 
sary to prevent abuse of the process of any Court or 
otherwise to secure the ends of justice and if to secure 
the ends of justice, it appears to be necessary to ex- 
punge any matter from the judgment of a criminal 
Court, then the High Court has power to do so. Princi- 
ples which govern the action of High Courts in such a 
case are these, if an unjustifiable attack be made on a 
person who has had no opportunity of being heard in 
his own defence, and the remark is irrelevant and 
sepamble it can and should be expunged especially if he 
is neither a party nor a witness. But it is not proper to 
delete them unless they are separable, that is to say, if 
they form an integral part of the argument. A Judge or 
Magistrate is bound to record reasons for his decision 
and even in the interest of justice, the High Court can- 
not delete those reasons and leave the decision without 
its reasoned basis. Unless the remarks are irrelevant or 
can be expunged without mining the argument, the 
High Court cannot legitimately interfere. A. I. R. 1925 
Lah. 392 and A. I. R..1927 All. 193, Dlst; A. I. R. 
1925 Lah. 187, Discussed. {Barlee, J. C, and ICahimal, 
A. J, c.) K. S. Md. Hussain v. Emperor. 

,118 L 0. 747=23 S. L. R. 432 = 30 Or. L. J. 970= 
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marks in judgment. 

1929 Or. 0. 537 = A. I. R. 1929 Sind 243. 

Though the High Court will not entertain any 

and every application for formally expunging lemarks in 
a judgment made by some person, whether an accused 
or not an accused, who feels himself aggrieved by le- 
marks made in a judgment, still there are cases in which 
such action is called for and in such cases the High 
Court is competent to do so and will do so. {Boys, J.) 
Baddu Khan v . Emperor. 108 1. 0. 124= 

9 L R. A. Or. 3 = 9 A. 1. Or. R. 91= 

29 Or. L. J. 336= A. I. R. 1928 All. 182. 

—'High Court can expunge objectionable remarks 

m lower Court's judgment — The power s/iouid be spar- 
ingly used — Court should not make remarks against a 
person who has no chance to explain hts conduct. 

The High Court has power to expunge passages from 
judgments delivered by itself or by a Subordinate Court 
but this jurisdiction is of an extraordinary nature and 
has to be exercised with great care and caution. On the 
one hand it has to be borne in mind that in weighing 
evidence and arriving and conclusions on questions of 
fact, lower Courts have to review the conduct of witnes- 
ses with reference to particular incidents and at times 
have to adjudge generally on the veracity or otherwise of 
such persons and in doing so they have often to make 
remarks which reflect adversely on their character. It 
is of the utmost importance to the administiation of 
justice that Courts should be allowed to perform their 
functions freely and fearlessly and without undue inter- 
ference by the High Court. At the same time it is 
equally necessary that the right of Magistrates to make 
disparaging remarks on persons who appear, or are 
named, in the course of a trial, is one that should be 
exercised with great reserve and moderation, especially 
where the person disparaged has had little or no oppor- 
tunity of explaining or defending himself. If the con- 
duct of the witness appears to the Judge to be suspicious 
or otherwise not above board, he has the right and the 
duty to test his evidence by putting questions to him. 
But before he is justified in commenting adversely upon 
his evidence he must establish the particulai fact 
warranting such citicism by proper evidence in Court 
and not on conjectures or by reference to materials which 
are not properly on the lecord. Again, a Magistrate 
should not in his judgment make observations prejudi- 
cial to the character of person, who is neither a witness 
nor a party to the proceedings and who has no oppor- 
tunity of being heard. A, I. R. 1926 Lah. 382, Foil.; 
A. I. R. 1925 Lah. 187; A. 1. R. 1925 Lah. 392; 27 P. 
R. 1903 (Cr.); and A. I. R. 1927 All. 193, Rel. on. 
{Tek Chand, /.) H. DaLV, In the matter of 

109 I. 0.812=9 Lab 269 = 29 P- L. R. 461 = 
29 Or. L. J. 620 = A. I. R. 1928 Lab. 740. 
The High Court can expunge suo motu objection- 
able remarks in the lower Court’s judgment in the ex- 
ercise of its inherent jurisdiction without notice to 
trying Magistrate or the District Magistrate. {Kinkhede, 
A. /. C.) Gunwant Parashram V. Govind Bhau. 
107 1. 0. 912 = 29 Or. L. X 313 = 10 A. I. Cr. R. 19 = 
A; I.R. X928 Nag. 242. 
— High Court has inherent power to order a dele- 

tion of .passages, which are either irrelevant or inadmis- 
sable and which adversely affect the character of per- 
sons before the Court. The High Court, as the Supreme 
Court of revision, must be deemed to have power to 
see that Courts below do not unjustly and without any 
lawful execuse take away the character of a party or 
of a witness or of a counsel before it. Such jurisdiction, 
however, can only be exercised when there is no foun- 
dation whatsoever for the lemark objected to and not 
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where it is a matter of inference from evidence. 
(jSulaiman, /.) PaNCHANUN BANERJI v. UPENDRA 
Nath. 98 I. 0. 719=49 AIL 254 = 25 A. L. J. 100 = 

8 Ii. B. A. Or. 6 = 27 Or. L. J 1407 = 

7 A. I. Or. B. 36= A. I. E. 1927 All. 193. 
-—Power should be exercised sparingly. 

Section 561-A recognizes the inherent power of the 
High Court to make such orders as may be necessary 
to prevent abuse of the process of any Court or other- 
wise to secure the ends of justice. But the power to 
expunge a portion of a judgment delivered by a compe- 
tent Court, if intended for cases of exceptional circum- 
stances and should be exeicised very sparingly. There 
is no precedent for entertaining an application for ex- 
punging by a subordinate Magistrate in connexion with 
a judgment given on appeal by his superior judicial 
officer. iJShadt Lai, C. /,) Md. QaSAM z/. ANWAR 
Khan. 93 1. C. 974 = 27 Or. L. J. 510 = 

A. I. E. 1926 Lab. 382. 

Under S. 561-A the High Court has inherent 

power to order the expungement of passages in the 
order of a Sessions Judge granting bail if such passages 
are likely to prejudice the Magistrate in the impartial 
trial of the case. {Kinkhede, A, J. C,) LOCAL GOVERN- 
MENT V, Gulam Jilani. 82 1. 0. 755= 

25 Or. L. J. 1363= A. I. E. 1926 Nag. 228. 
~S. 561-A— Penalising conduct of party. 

-If frivolous and vexatious applications for trans- 
fer are resorted to as a means of preventing the ends of 
justice being attained, the court has the power under 
S. 561-A to penalise such conduct by committal to 
prison for contempt of court, apart from the power to 
direct the payment of costs under S. 526 (6- A). The 
court may also, in appropriate cases, direct the party to 
lodge certain sum in court as security for costs incurred 
by his opponent by such repeated adjournments. 
(jMarten, C.J., Mirza and Broomfield, JJf) Sham- 
DASANI, No. (1), In re, 54 Bom. 553 = 

1930 Cr. 0. 1065 = 32 Bom. L. E. 1123= 
A. I. R. 1930 Bom. 477 (P. B.). 
—S. 561-A— ‘ Process of court.’ 

-Criminal proceeding in a subordinates Court 

constitute process of the Court and if the High Court 
comes to the conclusion that the process is being abus- 
ed, S. 561-A invests the Court with the jurisdiction of 
passing an order to set aside those proceedings so as to 
prevent the abuse, but it is a rule of practice that it will 
be exercised only in exceptional cases ; A. I. R. 1924 
Cal. 1018 and A. I. R. 1926 Oudh 202, Ref . (fFagzV 
Hasan, /.) S. C. MiTRA v, RaJA KaLI CHARAN. 

3 Luck. 287 = 9 A. I. Cr. E. 356 = 106 1, 0. 694= 
29 Or. L. J. 102=1 L. 0, 653= 
A. I. E. 1928 Oudh 104, 

“ Process” is a general word, meaning in effect 

anything done by the Court. {Fawcett and Madgavkar, 
y/.) Llewelyn Evans, in re, 50 Bom. 741= 
28 Bom. L. B. 1043= 27 Or. L. J. 1169= 

7 A. I. Or. E. 292= 97 1. 0. 801 = 
A. 1. E. 1926 Bom. 551. j 
— S. 661 A— Eebearing of case. 

' A ppeal dismissed without reasonable opportunity, \ 
Where an appeal has been dismissed “ without the 
appellant or his pleader being given a reasonable 
Opportunity of being heard in support of the same, the 
order dismissing the appeal must be held to have been 
passed without jurisdiction and the Court has inherent 
power to make an order that the appeal should be re- 
heard after giving the appellant or his counsel a 
rea^nable oppbrttmity of being heard in support of 
the SamO. {SceU Smith and Zafar AH, JJf) MXJHAM- 
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MAD Sadiq V, The Crown. 7 L. L. J. 108 = 

26 Or. L. J. 1169 = 88 I. 0. 593 = 
A. I. E. 1925 Lab. 355. 
— S. 561 A— Eestoration of property. 

High Court cannot make any order which w’’ould 

conflict with the provisions of S. 89, Criminal Procedure 
Code, in the exercise of their inherent povvers and if the 
application for restoration has not been made within 
two years from the date of the attachment the Court 
has no jurisdiction to make restoration : proper remed-jr 
is to apply to Government at whose disposal property 
is according to law. {Shah, Ag. C. J., and Fawcett, /.)- 
GURUNATH NaRAYAN BETGONI, In re. 

26 Bom. L. E. 719 = 25 Or. L J. 1293 = 
82 I. 0. 365= A. L E. 1924 Bom. 485- 
— S. 561-A— Eeview of own judgment. 

^It is wrong that the High Court should under 

S. 491 re-try for itself a question which has already 
been determined by the same Court in its ordinary 
original criminal jurisdiction, or to pass an order over- 
riding an order already made by the same High Court. 
{Ranhn, C. /., and C, C, Chose, /.) Rameshwar 
Khiroriwalla V, Emperor. 114 1, c. 132= 

32 0. W. N. 889 = 56 Cal. 32= 
so Cr. L.J. 254=12 A. I. Or. E, 145 = 
A. I. B. 1928 Cal. 367. 

No inherent power. 

There has never been an inherent power in the High 
Court to alter or review its own judgment once it has 
been pronounced or signed except in cases where it was 
passed without jurisdiction or in default of appearance 
without an adjudication on merits. A petitioner was 
convicted by the trial Magistrate under S. 457, Penal 
Code. His appeal was rejected by the District Judge. 
He applied to the High Court in revision against the- 
conviction. The application was rejected. He again 
made an application to the High Court to reconsider 
the case. 

Held, that the previous order could not be reviewed.. 
A. I. R. 1927 Lah. 139, Diss. from ; 34 Cal. 860 and 
Stephenson v. Garnett, (1889) 1 Q. B. 677, Ref. {Ffordr 
and Agha Haidar, jj!) RaJU v. EmPEROR. 

10 Lah. 1 = 10 A. I. Cr. E. 494 = 29 Or. L. J. 669 = 
no I. 0. 221=30 B. L. E, 247 = 
A. 1. E. 1928 Lab. 462. 

S. 561-A is of a very general nature and has no 

application to the question whether the High Court 
should review its judgment 19 B. 732, Rel. on. 
{Addison, /.) NAZAR MD. KHAN v, HaRA SiNGH 
Bedi. 26 P. L. E. .616 = 27 Cr. L. J. 23 = 

91 1. C. 65= A. I. E. 1926 Lab. 196. 
— S. 561 A— Eevision petition not against proper 
order. 

On application for revision against order of 

Assistant Collector instead of against that of Collector 
who was responsible for that of the Assistant Collector, 
High Court’s inherent power could be exercised under 
' S. 561-A. {Boys, /.) MT. Ram Sri v. Sri Kishun. 

82 I. C. 170= 22 A. L. J. 803= 
6 L. E. A. Cr. 129 = 26 Or. L. X 1242= 
46 AU. 879= A. I. E. 1924 AU. 777. 
— S. 661-A— Scope. 

Section 561-A does not confer any new powers 

but merely declares that such inherent powers as the 
Court may possess shall not be deemed to be limited or 
affected by anything contained in ,the Code. There is 
no conflict between that section and S. 369. {Fforde 
and Agha Haidar, JJ.) RaJU v. EMPEROR. 

10 Lab. 1=10 A. I. Or. E. 494=29 Or. L. J. 669 « 
no I. C, 221=30 P, L. E. 247= 
A. I. E. 1928 Lah. 462. 
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S. 56i-A is not limited by S, 369. 

Section 561-A is in no way limited or governed by 
S. 369 and the High Coart has power to reconsider the 
question of sentence when the ends of justice require 
it. A. I. R. 1927 Lah. 139, Rel. on. {Nanavutty ^ J,) 
JEmperor V, Shiva dutta. 3 Luck. 680 = 

5 O. W. N. 641 = 29 Or. L. J. 893 = 
111 I. 0. 573 = A. I. R. 1928 Oudb 402. 

Sectien 561-A is in no way limited or governed 

by S. 369 and High Court has power to reconsider the 
question of sentence when the ends of justice require it. 
{^Broadway, J,) MatHRAS DaS v. The CrOWN. 

99 1. 0. 1039 = 9 L. L. J. 42=28 Or. L. J. 239 = 
A. I. R. 1927 Lah. 139. 

'■ ■■/ nherent powers do not extend statutory powers. 
The Court cannot, by invoking its inherent powers, 
extend the powers given to it by statute. [A. I, R. 1925 
Mad. 438 (F. B.), Ref.] Criminal Courts are not pri- 
marily for the purpose of preventing private parties 
from sustaining pecuniary loss. (^Devadoss and Wallace^ 
J/.) Marudayya THEVAR V. Shanmuga Sundara 
TheVAR. 22 M. L. W 723 = 1925 M. W. N. 772= 
91 1. 0. 702 = 27 Or. L. J. 126 = 
A. I. R. 1926 Mad. 139 = 49 M. L. J. 593 = 
— S. 561-A-~Searcli of bouse. 

In whatever capacity any officer of the Crown in 

certain actions taken by him, orders search of the house 
of a public servant or of a subject of the Crowm, the 
High Court would have jurisdiction independent of the 
Cr. P. Code to interfere with the Case. {Dalai ^ J.) 
Bhavion Prasad z/. Emperor. 

9 L. R. A. Or. 140 = 10 A. I. Or. R. 450 = 
113 I. 0. 78 = 30 Or. L. J. 62=1929 A.L. J. 67= 
51 All. 377= A. I. R. 1928 All. 756. 
— S. 661- A— Stay of proceedings. 

Mere pendency of a civil suit is not sufficient 

ground for staying ciimiual proceedings (18 Bom. 581 
and 14 Bom. L. R. 968, Foil.), but if the object of the 
criminal proceedings in a private prosecution is to pre- 
judice the trial of the civil suit or to use them to coerce 
the accused into a compromise of the civil suit, the 
criminal proceedings can be stayed till the decision of 
the civil suit. 16 Bom. 729; 26 Bom. 785; 30 Mad. 2-26; 
31 Mad. 5 10 ; and 5 C W. N. 44, Foil. {Mirza and 
Patkar, JJ.) JaHANGIR PESTONJI WADIA &. FRAMJI 
RUSTOMJI WaDIA. 112 I. a. 477 = 

30 Bom. L. R, 962=29 Or. L. L 1053 = 
11 A. I. Or. R. 318. 

Where proceedings under Cr. P. Code, S. 476, 

were started out of a civil case and they proceeded to 
the stage of decision but in the meanwhile the parent 
civil case was appealed against and the appeal was 
pending and the question to be decided in both the 
proceedings was the same. 

Beld that the pronouncing of judgment in the 
criminal case should be stayed till the disposal of the 
civil appeal. {Tek Chand., /.) KALU MaL v. EmPEROR. 

9 A. I. Or. R. 13 = 104 1. 0. 106 = 
28 Or. L. J. 778 = A. I. R. 1927 Lab. 669. 

Where the subject-matter of both a criminal case 

and a civil suit pending in another Court is the same, 
the criminal case should be stayed. High Court can 
order stay of proceedings. {Addison^ /.) BESHAMBHaR 
Das V. Emperor. 27 Or. L. jr. 1114= 

97 I. O. 426= A. I. R. 1927 Lab. 17. 

High Court should avoid except on special 

grounds. 

The High Court in the exercise of its function 
of superintendence should avoid staying proceedings in a 
criminal case except on special grounds merely because 
the same question is in issue in a civil suit, {/achson, 


OR. P. OODB (1898), S. 562—Appeal and revision. 

/.) Gnanasigamani Nadar v. Vedamuthu. 

25 M. L. W. 52=1927 M. W. N. 54= 

38 M. L. T. 80 = 99 1. 0. 853= 
28 Or. L. J. 181 = 7 A. 1. Or R. 321 = 
A. I. R. 1927 Mad. 308 = 52 M. L. J. 80. 

-It would be highly undesirable that the same 

dispute should be allowed to be fought out in two 
Courts, namely, criminal and civil Courts, simul- 
taneously. The inherent power of the High Court to 
stay proceedings is very wide and can be properly 
exercised in such cases. 2 A. L. J. 747, Dist. {Sidaiman^ 
J.) Kanhaiya Lal V. BHAGW'ANDAS. 

48 All. 60 = 6 L. R. A. Or. 163 = 
26 Or. L. J. 1485 = 23 A. L. J. 956= 
89 I. 0. 1053= A. I. R. 1926 AU. 30. 
— S. 561A— Time barred appeal. 

Under the provisions contained in S .561 {a) of 

the Cr. P. Code an appellate Court has got no power to 
entertain an appeal beyond the time allowed by the 
limitation schedule. {Subhedar, A. J. C.) M AH ADVA v. 
Emperor. 122 1. 0. 257 = 31 Or. L. J. S8i. 

— S. 661- A— Warrants under Extradition Act. 

" Can be revised. 

Execution by the District Magistrate (or the Chief 
Presidency Magistrate) in British India of a warrant 
under S. 7 of Extradition Act is not an executive act. 
The Magistrate has judicially to consider the matter 
and decide whether the warrant can be executed accord- 
ing to law and the order of the Magistrate is subject to 
the revisional powers of the High Court. The order 
can also be interfered with under S. 561-A. On proper 
proceedings being taken High Court can also interfere 
under S, 491. 42 Cal. 793, held too widely stated ; 7 
Bom. L. R. 463 ; 41 Cal. 400 and A. I. R. 1922 Pat. 
442, Rel. on. {Mirza a7id Baker ^ JJ.) Bai AiSHA, 
In re. 117 I. 0. 321=31 Bom. L. R. 62= 

63 Bom. 149=30 Cr.L. J. 772= 
A. I. R. 1929 Bom. 81. 

S. 662. 

Appeal and revision. 

Compensation and fine. 

Pacts to be considered. 

Interpretation and scope. 

Jurisdiction. 

Offences beyond scope. 

Powers wben exercised. 

Second offence. 

Security. 

Miscellaneous. 

— S. 662— Appeal and revision. 

It is discretionary with the Magistrate to act 

under S. 562 (1-A) having regard to all or the various 
matters w’hich are there enumerated and unless it can be 
said that discretion has been wrongly exercised or has 
not been judicially exercised, High Court cannot inter- 
fere. {Pearson and Patterson., JJ.) SURENDRA NatH 
V. DHIRENDRA NATO. 124 I, 0. 76= 

31 Or. L. J. 618 = 1929 Or. 0. 386 = 
A. I. B. 1929 Cal. 785. 

Conviction under S. 408, Indian Penal Code — 

Lapse of time — Non-interference. 

Where a person was convicted under S. 408, Penal 
Code and was given the benefit of S. 562, Cr. P. Code, 
by the trial Court and by the time the case went to the 
High Court in revision, consideralble time had passed. 

Held^ that though usually imprisonment should be 
given in cases of embezzlement, it was not proper to in- 
terfere with the Magistrate’s discretion after such a 
length of time. A. 1* R. 1925 Oudh 673; 19 P. W. R. 
1910J AJ.R. 1925 Bom. 192; and A.I.R. 1926 SindTOl, 
Reborn /.> Emperor z? khairati ^ 
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OR. P. CODE (1898), S. 562— Appeal and revision. 

107 1. 0. 775 = 10 A. L Or. E. 27 = 29 Or. L. J. 291= 
A. I. R. 1928 Lah. 926. 

However illegal an order might be liigh Court 

would refuse to disturb it in revision unless it were un- 
just, and however legal it might be, High Court w’ould 
not he&itate to disturb it in revision if it were unjust. 
High Court is a Court of justice not an Academy of 
Law. {^Hallifax, A. J, C.) EMPEROR v, DaULaT 
Singh. 30 Or. L. J. 220 = 113 I, 0. 911 = 

12 A. I. Or. R. 175 = 11 N. L. J. 245 = 
A. I. R. 1928 Nag. 343. 

JUig/i Court will not interfere with order of re- 

lease unless on strong grounds. 

Where the trying Magistrate, before releasing an ac- 
cused under S. 562 on probation of good conduct con- 
sidered all relevant circumstances and the Public Pro- 
secutor also said that an order under S. 562 would meet 
the ends of justice. 

Held, that the terms of S. 562 (1) are wide and the 
Court of revision will refuse to set aside an order passed 
under that section by a Magistrate in the exercise of 
his discretionary jurisdiction, unless a strong case for 
intejference is made out. 11 Cr. L. J. 389; A. I. R. 
1925 Oudh 673, Rel. on. {Shadi Lal^ C. /.) EM- 
PEROR V. Kesho Ram. 28 Or. L. J. 255= 

100 I. 0. 127 = 7 A. I Or. R. 427 = 
A. I. R. 1927 Lah. 353. 
Sub-S. (3) empowers the High Court in the exer- 
cise of its power of revision to set aside an order under 
S. 562 and substitute a sentence of imprisonment. A 
re-trial need not be ordered. {Damles, /.) EmperOR 
V. Mt. KeSAR. 24 A. L. J. 228 = 27 Or. L. J. 303 = 
7L.R.A.Cr. 28 = 921 0.591 = 
A. I. R. 1926 All. 226. 

An appeal lies under S 408, C. P. Code, from 

an order passed under S 562 (1). A. I. R. 1925 Cal. 
329, Foil {Macleod^ C.J. and Shah^ J.') MaDKAV v. 
Emperor. 28 Bom. L. R 671=96 1. 0. 121= 
27 Cr. L. J. 873= A. I. E. 1926 Bom. 382. 

High Court, as a Court of revision is not bound 

to interfere with an order under S. 562 even when the 
order is illegal. 19 P. W. R. 1910 and 5 P.R. 1906 (Cr.) 
Foil. {Broadway^ /.) EmperOR v. HOSHIARA. 

94 1. 0. 368 = 27 Or. L. J. 624 (Lah.). 

‘An appeal does lie from an order passed under 

S. 562, Cr. P. Code. 1 Cr. L. J. 543 ; 24 P. R. 1904; 
18 Cr. L.J. 401; 37 All. 31, Ref. to. {Suhrawardy and 
Mukheni, //.) Bahadur Molla v. Ismail. 

85 I, 0. 135=41 0. L. J. 46=29 0, W.N. 161 = 
62 Oal. 463= 26 Cr. L, J. 465 = 
A.I.R. 1926 Cal. 329. 

Subsequent discovery of previous conviction — No 
ground for revision. 

Section 562 is intended primarily for first offenders 
but the words used *'and previous conviction is proved 
against him” seem to preclude the idea of an inquisition 
into the past of the accused. If a previous conviction 
against the accused is proved at the trial it no doubt is 
a technical bar to an order under S. 562, But if no 
such conviction is proved, and an order under S, 562 is 
p^ed, a subsequent discovery of a conviction of this 
type is no ground for interference in revision. (Simp^ 
son^ A./.CJ) King-Emperor v. partab Narain. 

88 I.C. 1054=2 O. W. N. 693=26 Or. L. (T. 1278 = 
A. I. R* 1926 Ondh 673. 

Appeal lies to the Sessions Judge from the order 

of a Magistrate under S. 562. {Boys, /.) Hira Lal 
V, the King-Emperor. - 82 1, c. 172= 

46 AU. 828=22 A. L, J. 761=6 L.R. Cr. 131 = 
25 Ct. L. J. 1244= A. I. B. . 1924 AU. 766. 


OR. P. CODE (1898), S. 562 — Facts to he consi- 
dered. 

— S. 562— Compensation and fine. 

— The order of the Magistrate in awarding a sen- 
tence of fine when an order under S. 562, Cr. P. Code, 
had been passed is illegal. {Shadi Lal, C J.) Karim 
Baksh V. Emperor. 10 Lah. 722 = 

30 P. L. R. 702=30 Or. L. J. 46 = 112 I. 0. 910 = 
1930 Or. 0. 24 = A. I. R. 1930 Lah. 56. 

The order directing the convicts who were 

released under S. 562 to pay compensation to the com- 
plainant is illegal. {Shadi Lal, C.J.) MOHAMMAD 
Zaman V. Emperor. 29 Or. L. J. 38= 

106 I. 0. 454 = 9 A I. Cr. R. 327= 
A. I. R. 1928 Lah. 134. 
— S. 562 — Facts to he considered. 

- ■ ■ Object of section explained . 

S. 562 has not been enacted with the intention of 
letting off without imprisonment every juvenile offender 
on his first conviction for an offence described in the 
section, regardless of the circumstances in which the 
crime was committed. S. 562 itself is clear on this 
point and Magistrates, before applying the section, 
should, carefully take into consideration the atten- 
dant circumstances, along with age, character and ante- 
cedents of the offender. There can be no manner of 
doubt that S. 562 has no application to the case of a 
youth, who grapples with another and after having been 
separated by others turns back with rage on his adver- 
sary, and inflicts a heavy lathi blow on him, killing him 
almost instantaneously, and later on speaks of his act 
in a spirit of truculent braggadocio threatening to kill 
those who attempt to arrest him. If such a person 
were to be released on probation, the very object with 
which this salutary provision of the law was enacted 
would be defeated, and an impression created in the 
minds of young men that they can commit at least one 
serious offence with impunity. {Tek Chand, J.) 
Emperor v. Alia. 122 1. 0. 97= 31 P. L. R. 115= 
10 Lah. 876 = 31 Or. L. J, 348 = 1930 Or. 0. 291 = 
A. I. R. 1930 Lah. 259. 

Reformatory Schools Act — Act is intended for 

youthful first offenders. 

The sending of first youthful offenders, whose ante- 
cedents are not shown to be bad, to ordinary jails has 
the effect of making them hardened criminals after they 
are discharged from such jails. Their association with 
all classes of offenders has a veiy unhealthy influence 
on them. It is the duty of the Magistrate to take into 
consideration all such matters, when deciding the ques- 
tion of sentence. There are other suitable forms of 
punishment provided by the law. The provisions of 
Reformatory Schools Act are intended for cases of 
youthful offenders, {Jai Lal, J.) EMPEROR v. 
DHARAM Park ASH. 27 Or. L. J. 934= 

96 I. O. 390= A. I. R. 1926 Lah. 611. 

^The powers of S. 562 are not conferred upon the 

Ma^trate for the purpose of showing favour to any 
particular class of persons. The sole intention of the 
section is that the accused person shoud be given a 
chance of reformation which he would lose being incar- 
cerated in prison. The exercise of such discretion does 
need a considerable sense of responsibility in the Magis- 
trate. It is, therefore, at least necessary in dealing with 
a so-called ‘’’first offender’* to see that the crime he has 
committed does not indicate that he is rather a fortunate 
habitual than a true first offender. {Kennedy, J. C. 
and Tyabji^ A./.C. ) EmperOR v. MaTHRO. 

20 S. L. R, 7=27 Or. L. J. 309 = 92 I. 0. 693= 
A.I.R. 1926 Sind lOL 

The law is no respecter of persons but the terms 

of S. 562 (1) {a) are wide and character and antecedents ^ 
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OB. P. CODE (1898), S. 562— Facts to "be consi- 
dered. 

of an accused may be taken into account, {Simpson, 
A./.C,) King Emperor v. Partab Narain. 

88 I. 0. 1054=2 O. W. N. 593 = 26 Or. L, J. 1278 = 
A. I. R. 1925 Oudh 673. 
—S. 562— Interpretation and scope. 

Although after the amendment of the Code in 

1923 S. 562 is no longer confined to offences under the 
I. P. C., but extends to all offences. Still in an offence 
under S. 6l of the Punjab Excise Act, S. 562 should not 
be resorted to, as such an offence is not usually the 
first offence,’ as contemplated by S. 562 19 P. R. I9l6 
Cr., Appr. {Campbell, /.) EmpeROR v. FaiZ 
TalIB. 27 Or. Ii. J. 478 = 93 I. 0. 702= 

A. I. R. 1926 Lah. 317. 

On a proper construction of S. 562, a first offen 

der, provided the other provisions of the section apply, 
is entitled to the benefit of the section, even when with- 
out such provisions the Magistrate would be obliged to 
pass a sentence of imprisonment. (In this case the 
accused was found guilty under S. 381, I. P. C., and 
his release was held proper. See amended S. 562. — 
Ed.) {Macleod, C, /. and Crump, ./.) EMPEROR v, 
JiNGA Gamaji. 27 Bom. L. R. 111= 

26 Or. L. J. 694 = 86 I. 0. 70= 
A. I. R. 1925 Bom. 192. 

— S. 562— Jurisdiction. 

The proviso in sub-S. (1) S. 562, governs sub-S. 

1-A also. Sub-S. 1 - A added to S. 562 in 1923 is not 
only a part of the same section as the proviso but a part 
of the same sub-section. A. I. R 1925 Bom. 479, Foil. 
A. I. R. 1925 All. 644, Not Foil. {Halifax, A, /. C.) 
Emperor z/. Daulat Singh. 30 Or.L, J. 220= 
113 I. 0. 911 = 12 A. I. Cr. B. 175= 
11 N. L. J 245 = A. I. R. 1928 Nag. 343. 

All Second Class Magistrates in the Punjab are 

duly empowered by Notification No. 431, Honie Depart- 
ment to exercise the power of releasing convicted 
persons on probation of good conduct prescribed by 
S. 562, Cr. P. Coae, dated I8th April 1910. {Ham- 
son, /.) Emperor v. Hasham. 109 I. 0. 604= 
29 Cr. L. J. 588=10 L. L. J. 153 = 29 P. L. R. 216 = 

10 A. I. Or. R. 280. 

Magistrates of the 2nd Class are competent to 

invoke the provisions of S. 562 in the Punjab. 5 Lah, 
36 : A. I. R. 1924 Lah. 454 : 8l 1. C. 948, Overruled. 
{Fforde and Addison, //.) EMPEROR v. BaKHSHAN. 

8 Lah. 38 = 28 Or. L. J. 316 = 100 I. 0, 640 = 
2^ P. L. R. 285= A. I. R. 1927 Lah. 102. 

The proviso to Sub-S. (1) of S. 562 of the Code 

must be read as a part of the said sub-section. It is 
superseded, as regards the effect of Sub-S. (1-A) by the 
words ‘the Court before whom he is so convicted* in the 
aforesaid sub-section and cannot be used so as to control 
those words. A second Class Magistrate w^ho has con- 
victed an accused under Penal Code S. 279 can order 
his release after due admonition under Cr. P. Code, 
S. 562 (1-A). High Court wdll not interfere in revision 
unless the order is mistaken, injudicious or has caused 
failure of ju.stice. {Mears, C. J, and /.) 

Murlidhar V. Mahboob Khan. 861. c. 848= 
47 All 353 = 26 Or. L. J. 624 = 
A. I. R. 1925 All. 644. 

Ordinarily when a proviso governs the whole of 

the provisions of a section, it ought to appear at the end; 
but the proviso to S. 562 is applicable to the whole of 
S. 562 including the newly added sub-s (1-A), so that a 
Third Class Magistrate is not competent to exercise 
powers to release the offender after due admonition 
under S. 562 (1-A), though the proviso appears in the 
middle of, S. 562. (^Macleod, C. y. and Coya/gf, y,) 


OR. P. CODE (1898), S. 562 — Powers when exer- 
cised. 

Emperor v, ranchhod Harjivan. 

89 I. C. 1029 = 27 Bom. L. R. 1019 = 
26 Cr. L. J. 1461 = A. I. R. 1925 Bom. 479. 

A Second Class Magistrate cannot pass an order 

under S. 562. He should in a fit case record his opinion 
to that effect and should submit to a Magistrate of the 
First Class or a Sub-Divisional Magisti ate for orders. 
(Mali Sagar, J.) EMPEROR v, JawaLI. 

81 1. 0. 948 = 5 Lah. 36 = 25 Cr. L. J. 1124 = 
A. I. R. 1924 Lah. 454. 
— S. 562— Offences beyond scope, 

-S. 562, dealing with first offenders, should not be 

applied to the case of people discovered with cocaine 
and other dangerous drugs upon them in defiance of the 
Excise Act, it being almost certain in all these cases the 
occasion on which they have been discovered in posses- 
sion of the drug is not really the first time* they have 
been in such possession. {¥ oimg and Sen, yy.) EMPE- 
ROR V, Timman. 120 LC. 264 = 1930 Or. C. 35 = 
31 Cr. L. J 32 = A.I.R. 1930 All. 19. 

— Sub-S. (1-A) S. 562, is confined to cases of an 

offence under the Penal Code and does not apply to an 
offence punishable under the City of Bombay Municipal 
Act. A. I. R. 1926 Bom. 230, Foil. {Fawcett and Mirza, 
yy.) merwanji mistryz/. Emperor. 

109 I. O. 502=: 52 Bom. 250 = 30 Bom L. R. 375= 
29 Or. L. J. 666 = 10 A. I. Or. R. 286 = 
A. I. R. 1928 Bom. 162. 

As one of the alternative punishments for an 

offence under S. 307, Penal Code, is transportation for 
life, it is obvious that S. 562 is not applicable and the 
accused must be sentenced to rigorous imprisonment and 
fine. (J'ek Chand, y.) EmpeROR v. B4HAWALI. 

117 I C. 239 = 30 Or, L. J. 789 = 
A. L B. 1928 Lah. 920. 

^The offence under S. 409, Penal Code, is beyond 

the scope of S. 562, Cr.P. Code and so a Magistrate acts 
without jurisdiction if he releases under S. 562, Cr. P. 
Code, an accused convicted under S. 409, I. P. C. 
{Shadt Lai, C. y.) EmPEROR v, RaHMAT KHAN. 

100 I. 0. 226 = 28 Or. L. J. 267 = 
7 A. I. Or. R. 360= A. I. R. 1927 Lah. 735. 
—Offence under Cl. 2 of S. 457, 1.P.C., committed 
by adult — S. 562 does not apply. {Cunliffe, y.) King- 
EMPEROR V. NGa PO WUN. 103 I. C. 839 = 

6 Bur. L. J. 83 = 8A. I. Cr. R. 568 = 
28 Cr. L. J. 759= A. I. R. 1927 Rang. 264. 
S. 562 (1 A) only applies to a certain limited class 
of cases such as theft and so on under the I. P. C., but 
does not apply to an offence under a totally different 
Act such as the Motor Vehicles Act. (Marten and 
Madgavkar, yy.) EMPEROR v. PaNBU RaNAJI, 

931. 0. 992 = 28 Bom. L. R. 297= 27 Or. L. J 528= 
A. I. R. 1926 Bom. 230. 

■ — ' Accused, a lambardar convicted for pocketing 
money received as government agent — S. 562 does not 
apply. {Campbell, y.) EMPEROR v. SOHAN SlNGH. 

94 1. 0. 130 = 27 Or. L. J. 562 = 
A. I.R. 1926 Lah. 360. 

- — —Offence under S. 381, Penal Code, is not covered. 

(MayOmg,/.) KING-EMPEROR v. NGA THAUNG 
PE. 2 Bur, L. J. 75= A. I. B. 1924 Bang, 12. 

*-Section does not apply in a case— T.P.C., S. 411, 

iFoss, y.) KABIR SHAH V, King-Emperor. 

86 I. C, 35 = 1923 P. H. O. O. 237= 
1 Pat. L. B. Cr. 174=26 Cr. L. J. 419 = 
A. I. R. 1923 Pat. 297. 
— -S. 662— Powers when exercised. 

—The mere fact that the accused comes of a res- 
psctable family cannot be a;jtistification for imposing a 
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CE.P. CODE (1898), S. 662— Powers wlien exer. 

cised. 

lighter sentence for the more respectable and better 
educated a man is, the le^s temptation there should be to 
commit offences. i^Adami and Fazl Ali^ JJ.) EMPE- 
ROR z>. SURENDRA CHANDRA DaS. 

125 I. 0. 672=31 Or. L. J. 874= 
1930 Or. 0. 424= A. I. E. 1930 Pat. 216. 

Enticing away widow of 16 years for honourably 

marrying her — Discovery by father — Charge against 
enticing youth under Penal Code S. 366 — No attempt 
to seduce or ill-treat her — Case held fit for criminal 
being treated as first offender. Oroung^ /.) MUKHRAM 
S'. Emperor. 120 I. 0. 257= 31 Or. L. J. 25= 
11 Ii. E. A. Or. 15=13 A. I. Or. E. 122 = 
1929 Or, 0. 658= A. I. E. 1929 All. 930. 

—When the offence of rape is of a hideous and 

reprehensible character and committed upon a helpless 
infant, although the offender may be a lad of 17 years 
he should not be given the benefit of S. 562. {Shadi 
Lai, C. J.) Emperor Sardha Ram. 

1121. 0. 680=29 Or. L. J. 1096 = 
A. I. E. 1929 Lah. 198. 

—Dffencs under S. 193, I.P,C. — Deterrent pumsk- 

ment, 

A the accused was a complainant in the case against B 
and had received a bullet wound. He was won over by 
the defence in the case against B and he deliberately 
committed perjuiy intending to screen B, In a case 
against A under S. 193, Penal Code, the Ma^strate 
proceeded in dealing with A under S. 562. 

Held, the Magistrate was wrong in dealing with the 
accused so leniently and that a deterrent punishment 
ought to be awarded. (Broadway, /.) EMPEROR z/. 
AKBAR. 107 I. 0. 107 = 29 Or. L. J. 219 = 

9 A. I. Or. E. 496 = A. L E. 1928 Lah. 296. 

The Legislature in using the woids “ an offence 

punishable with imprisonment” in S. 562 (1) must be 
taken to contemplate an offence primarily punishable 
with imprisonment and not an offence initially punisha- 
ble with fine only but which becomes punishable with 
imprisonment in default of payment of the fine. (Faw- 
cett and Madgavkar, JJ,) EMPEROR KaSTURI. 

28 Bom. L. E. 1031 = 27 Or. L. J. 1168 = 
97 I 0. 742= A. I. E. 1926 Bom. 544. 

Where the accused was a widow of over 45, and 

in committing the offence of forgery she was a puppet 
in the hands of other accused. 

Held, that having regard to the amended provisions 
of S. 562 instead of sentencing her at once to any punish- 
ment, she should be released on her entering into a bond 
under the section. (C, C. Ghose and Duval, JJ.) 
Emperor v. Kiran Bala Dasi. 43 O. L. J. 79 = 
30 O.W.H. 373 = 27 Or. L. J. 409=93 I. 0. 73= 
A. I. R. 1926 Cal. 531. 

Where the accused is convicted of cheating and 

does not make any attempt at restitution and is literate 
and well able to appreciate his action and its conse- 
quences, although he is a young man, he should not be 
treated under S. 562, (CampbelJ J.) EMPEROR v. 
Muhammad Amin. 27 Or. L. J. 836 = 

95 I.C. 756 = A. I. E. 1926 LalL 570. 
— -S. 562 cannot be reasonably invoked by a person 
convicted of an offence w'hich -not only implies previous 
preparation but often escapes detection. It cannot be | 
urged on behalf of such a convict that he had succumb- 
ed to a sudden temptation and that the Court should 
therefore exercise its discretion under the aforesaid sec- 
tidn in his favour and give him another chance. 
iShadi Lai, C, J.) EMPEROR v. PlARA SiNGH. 

7 Lah. 32=27 Or. L. J. 661 = 27 P.L.B:221= ’ 
941.0. 129= AXE. 1926 Lah. 166. 


CE. P. CODE (1898), S. 662— Miscellaneous. 

Is not applicable whe 7 'e a juvenile offender has 

shown crimindhty rather than thoughtlessness. 

Before applying S. 562, the Court must consider 
whether there is a good case for its application or not. 
Courts in such a case must guard against two things at 
least, namely, one, danger to the public and the other, 
clanger to the accused hin:self. Where the crime com- 
mitted was not a simple crime such as is committed by 
children out of mere thoughtlessness rather than crimi- 
nality but showed a general character of craft and 
deceit. 

Held, that the section should not be applied. (Ke?i- 
nedy, AJ.C.) DaRYALAL v. EMPEROR. 

82 I.O. 152=18 S.L.E. 61 = 26 Or. L. J. 1224 = 
A.I,E. 1925 Sind 75. 

— S. 662 — Second offence. 

Where an accused is already placed under pro- 
bation of good conduct on an earlier conviction, a sen- 
tence again placing him under probation for a subse- 
quent offence is illegal. (Mirza and Broomfield, J J.) 
Emperor v, Mahadeo Govind. 125 1. 0. 712= 
31 Or. L. X 926 = 1930 Or. 0. 662= 
32 Bom. L.E. 356 = A.I.E. 1930 Bom. 176. 
-First offence under Penal Code S. 406 commit- 
ted several years ago — Offender 55 years old — Amount 
involved not large— Sentence of Magistrate under S. 562 
was upheld, {^roadway J.) EmperOR v. NURTHU- 
SAIN. 1241. 0.315 = 31 Or. L. J.653 = 

1930 Or. 0. 108=31 P. L. R. 334= 
A.I.E. 1930 Lah. 92. 

-Where two cases against the same accused are 

tried consecutively and the accused in both is convicted, 
S. 562 will not apply at the time when second judgment 
is written, as then he must be considered to be a pre- 
vious convict (Harrison, /.^ EMPEROR v. LaL. 

27 Or. L. J. 1016 = 96 1. 0. 872= 
A. I. R. 1926 Lah. 651. 

— S. 562— Security. 

Failure to furnish — Accused is liable to punish- 
ment. 

The effect of the order under S. 562 of the High 
Court in appeal is to set aside the sentence passed on 
the accused by the lower Court. But if he fails to 
furnish the security his position is that of an accused, 
who was convicted, but not sentenced to punishment and 
is again produced before the Court for the purpose of 
suitable punishment being awarded. (Venhatasubba 
Rao, /.) BaDSHa, In re, 86 I. 0. 59 = 

26 Or. L. J. 683=21 M. L. W. 40 = 
A. 1. E. 1926 Mad. 496. 
^The Magistrate should satisfy himself that secu- 
rity can be given before passing the order. But if the 
person does fail to furnish security the proper course is 
for Magistrate to pass sentence according to law. (Carr, 
J.) nasu Meah V. Emperor. 84 1. 0. 349= 

' 26 Or. L. J. 286 = 2 Rang. 360 = 

A. I. E. 1926 Rang. 42. 

— S. 562— Miscellaneoue. 

On a conviction under S. 325, I. P. C. or any 

other section that says imprisonment may be awarded 
with a fine in addition, there is no middle course bet- 
ween a real sentence of imprisonment (with or without 
a fine) and an order under S. 562. (Hallifax, A. J. C,) 
Emperor v, Akosh Kambi. 97 1. 0. 1063= 

27 Or. L. J. 1229= A. I. E. 1927 Nag. 49. 

‘ A n order under S. 562 directing release upon 

probation of good conduct cannot be said to be a 
punishment. It is not one of the various kinds of 
punishments described in S. S3 Penal Code. Under 
S. 562 the sentence of punishment is postponed an-d? 
,, something which is not a punishment is substitu^ there- 
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OE. P. COBB (1898), S. 562— Miscellaneous. 

for. {^Kotval A, J, C.) BaBA EmpeROR. 

74 I. C. 66 = 24 Or. L. J. 738 = 22 N. L. B. 166 = 
A. I. E. 1924 Nag 37. 

— Sch. II— Amendment. 

— Trial under Penal Code^ S. 477-A — Jnterpreta' 

Hon of statutes. 

Amendment in Cr. P. Code, Sch. II regarding the 
trial of an offence under S. 477-A of the Penal Code 
relates to procedure and has retrospective effect. 
\Greaves and Duwah //.) RaJIB LOCKAN DHAR v 
JOGESH Chandra Das Gupta. 84 I. 0. 705= 
28 0. W. N. 998 = 26 Or. L. J. 353 = 
A.I.E. 1924 Cal. 983. 

—Sell. II— Jurisdiction. 

Penal Code^ S. 427 — Complainants statement 

determines ]urisdiction. 

The jurisdiction of the Court to hear a case depends | 
on the allegations with which its help is sought. It j 
may be that after a trial, it is found that the case has 
been materially exaggerated ; but unless it has been 
found at the very outset that the allegations are exag- 
gerated with the intention of seeking a particular Court 
for redress, the statement of the complainant has to be 
accepted for the purposes of jurisdiction.^ 

Where the complainant in a case of mischief, alleged 
the damage to be Rs. 250 and a Third Class Magistrate 
fried the offence and found the damage to be Rs. 140 
and awarded Rs. 40 as compensation to the complainant, 
ffeld^ that the third class Magistrate had no jurisdic- 
tion to try the offence. (MuPer/i^ /.) RaGHU- 
NANDANA PRASAD V. EMPEROR. 85 I.O. 730= 
47 AU. 64 = 26 Or. L. J. 586 = 
6 L. R. A. Or. 39 = A. I. B. 1925 All. 290. 

A Second Class Magistrate is not competent to 

try an offence under S. 420 of the Penal Code though 
he has jurisdiction to try an offence under S. 417. 
iVenkatasubba Rao, RaNGAYYA •v. SOMAPPA. 

82 I. 0. 57 = 20 M. B. W. 919 = 
25 Or. L. J. 1193 = A. I. R. 1926 Mad. 367. 
—Sch. IV— Oognizance of offence beyond powers. 
— — — Cmnplainant cannot be prosecuted for 
false complaint. 

A Magistrate of the Second Class cannot take cogni- 
sance of a complaint that certain persons were guilty 
of murder. Where therefore he does entertain such a 
•complaint and finding it to be false takes action under 
S. 190 though defect in conviction could be cured by 
S. 529 complainant cannot be prosecuted for false com- 
plaint. The powers of a Second Class Magistrate can be 
-extended only to the extent specified in S. 37 and Sch. 4 
which provisions are to be read with ' S. 190 in such 
cases. (^Ross and Kulwaitt Pahtxy^ //.) BENGALI 
OoPE V. Emperor. 94 1. 0, 896=5 Pat. 447= 
7P.L. T. 336 = 27 Or. L.J. 704 = 
A. I. B. 1926 Pat. 400. 

— Sch. V— Bail bond. 

Form 42 includes succeeding Court. 

The terms of the security bond given -in Form No. 42 
of the Fifth Schedule are -^ide enough to include the 
successor of the Court in which the case originally was' 
< Daniels, J.) MUSTAOINUDDIN S'. EMPEROR. 

92 I.O. 889 = 24 A. L. J. 327=27 Or. L. J. 377= 
7 L. B. A. Or. 78=7 B. B. A. Or. 162= 
A, I. B. 1926 All. 297. 
ORIMINAB PBOCEEDINaS. 

See (1) criminal TRIAL. 

(2) JUDICIAL PROCEEDINGS. 

OBIMINAB REVISION. 

• See CR. P. CODE, Ss.435 AND 439. 

<?BIMaNAB TRESPASS. 

See Penal Code, Ss. 441 442. 

Cr, D.— 63 


CBIMINAB TRIAB— Acqxiittal— Oroundsfor. . 
CBIMINAB TBIAB. 

AcQtuittal. 

Appeal. 

Benefit of Doubt. 

Circumstantial Evidence. 

Civil Dispute. 

Confession. 

Conviction. 

Costs 

Counter Cases, 

Court’s Duty. 

Death of Complainant. 

Defence. 

Duty of Prosecution. 

Evidence. 

Expunging the Remarks. 

First Information. 

Further intiuiry. 

High Court. 

Identification. 

Irregular Procedure. 

Joint Trial. 

Judgment. 

Bocal Inquiry. 

Bocal Inspection. 

Opinion in prior trial. 

Pardon. 

Powers of Court. 

Practice. 

Presumption of innocence. 

Private Prosecution. 

Privy Council. 

Procedure. 

Prosecution. 

Reference to third Judge, 

Be* trial. 

Review. 

Revision. 

Sentence. 

Sessions cases. 

Stay pending civil proceedings of. 

Suspicions. 

Transfer. 

Trial by Jury. 

Vitiating the Trial, 

■Withdrawal. 

Miscellaneous , 

—Acquittal— Grounds for. . 

*ApprovePs evidence unreliable identification of 


■ — A pprover s eviaence unretiuv^e 

accused doubt ful-^Circumstantial evidence insufficient.^ 
Where a careful consideration of the evidence indi- 
cated, first, that the evidence of the approver was un- 
reliable ; second, that there , was no reliable evidence 
that the accused were identified to be among the men 
who had committed the offence; and third, that the cir- 
cumstantial evidence was not sufficient to * warrant the 

conviction of the accused. _ ’ 

Held, that the sentence of the accused should be set 
aside and the accused should be acquitted, (C. C. Glwse 

and Jack, //.) KAILASH CHANPBA RiSHI EM- 

PEROR. 11^ L C. 73—48 0. B. J, 481 

30 Or. B. J. 67= 11 A, B Or. B. 493. 
•Where the prosecution fails to prove its case as 

, ^ f 


laid, the accused are entitled to acquittal. \Mullick 
and jweda Prasad, //.) PERSHAD TeWARI ®. EM. 
PEROR 26 Or. B. J, 1589 — 90 I. O. 661 — 

A. I. Ba 1926 Pat. 5. 

Compounding of offence. 

Court can acquit accused on the representation of an 
agent, who had filed complaint on another’s behalf, that 
he desired to compound the offence, without enquiring 
not the agent’s authority to - compound. \Boys^ /.) 
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OEIMINAL TRIAL— Acqnittal-G-rounds for. 

Harbans V. Emperor. 83 I C. 658- 

22 A. L. J. 820 = 5 L. R. A. Or. U3 = 

26 Or. L. J. 98 = A. I. R. 1924 All. 778. 
—Acquittal— Interference in. 

Petty assaults. 

High Coart will not ordinarily interfere to sei aside 
acquittals in petty assaults. {Jacksou, J.) NaGOOR 
KANNI NADURA V. SITHU NaiCK. 26 M, L. W. 43 = 
38 M. L. T. 35 = 1927 M. W. N. 40-= 

99 I. C. 346 = 28 Or, L. J. 138 = 
A. I. R. 1927 Mad. 298 = 52 M. L. J. 32. 

The High Court is very reluctant to interfere 

with an order of acquittal and it does not do so unless 
the necessity is clearly made out. {^Kennedy ^ J. C. and 
Astern, A. /. (7.) EMPEROR v. SUNDERDAS. 

87 I.O. 916 = 19 S. L. R. 111 = 26 Or. L. J. 1028= 
A. I. R. 1925 Sind 295. 
—Acquittal— Jury’s verdict silent. 

Does not amotmt to acquittal. 

Where an accused was tried under Ss. 364 and 120-B 
read with S. 302 and the Jury found him guilty under 
Ss. 120-B and 364 but was silent about the charge of 
murder. 

Beld^ that the verdict of the Jury under S. 120-B 
read with S. 302 did not by itself negative the charge of 
murder and hence re-trial for a charge under S. 302 
could be ordered. {Sanderson., C. J. and Cuming, /.) 
Emperor Usman Sardar. 81 1. 0. 824= 

39 C, L. J. 264=25 Or. Ii J. 1048 = 
A. I. R. 1924 Oal. 809. 

—Appeal— Against acquittal. 

■ Treated same as appeal against conviction — 

Sued Judicial Commissioner's Court — Practice, 

It is the practice of the Sind Judicial Commissioner’s 
Court in all appeals especially criminal appeals, to pay 
great deference to the opinion of the Judge presiding 
over the trial Court, but it will not hesitate to convict in 
an acquittal appeal more than it should hesitate to 
acquit in an appeal from a conviction, provided that 
there are valid grounds for reversing the decision of the 
learned Judge of the lower Court. 9 S. L. R. i7 and 
A. I. R. 1924 Bom. 335, Foil. {Kincaid, J.C.and Rup- 
chand Bilaram, A. J. C.) EmpeROR v. SulLEMAN 
Khan. 98 I. 0. 467 = 21 S. L. R. 141 = 

27 Or. L. J. 1347 = A, I R. 1927 Sind 92. 
Prosecution relying solely on adfnissions-— Acquit- 
tal hy lower Court — No case for remand. 

In a case where the prosecution produces no evidence 
and relies entirely on admissions by the accused and 
where the trial Court acquits the accused the Appellate 
Court should not remand the case for proper trial, such 
admissions not being sufficient to enable the crown to 
procure a legal decision and there being no material 
for the High Court to supplement the difficiencies of the 
prosecution by remanding the case for proper trial. 
{Scott-Smitk and Pforde, //.) EMPEROR v. JASWANT 
Rai and CO. 84 1. C. 464 = 5 Lah. 404 = 

26 Or. L, J. 320= A. I. R. 1925 Lah. 85. 
—Appeal— Against irre^lar procedure. 

— Lower Court' s decision in substance correct— Rules 

of procedure transgressed — No ground for reversal — 
Escceptions. 

Per page, J. — When the decision of a Criminal Court 
in substance appears to be correct an appeal Court 
should ehdeavour to uphold the decision even in cases 
jvihere^the rules of procedure by which the trial is to be 
regulated have been transgres.sed ; except where the 
, breach of the prescribed rules is of so grave a nature, 
where the form of trial was substantially different from 
that provide by law for the offence charged, or where, 
aithough^the vi«^ation of the rules was not so profound 


CRIMINAL TRIAL — Benefit of doubt. 

as to radically alter the mode of trial, it is pioved that 
thereby in the event a failure of justice has in fact been 
.occasioned. {Rankin, C.J., C. C. Ghose, Suhrawardy, 
Pearson and Page, JJ.') EMPEROR v. ERMANALI. 

123 I. 0. 664 = 57 Cal. 1228 = 1930 Cr. C. 212 = 

34 C.W. N. 296= 51 C. L. J. 171 = 

31 Cr. L. J. 536 = A. I. R. 1930 Cal. 212 (F.B.). 

Lower Court's decision fust on merits — Breach 

of procedure — Not disturbed. 

Per Page, J . — Rules and Regulations are intended 
to be the handmaid and not the mistress of the law ; 
in criminal proceedings it is of the utmost importance 
that a decision just and reasonable on the merits should 
not be disturbed because in the course of the proceed- 
ings some flaw can be detected that is not fundamental 
and which is not proved to have worked injustice to the 
accused, although it may constitute a bieacb of the 
rules of criminal procedure. R. v. Justices of the County 
of London. (1893) 2 Q. B. 491, Rel. on. {Rankin, C.J. 

C. C. Ghose, Siehrawardy, Pearson and Page, J J.') EM- 
PEROR V. ERMANALI. 123 I.C. 664=57 Cal. 1228 = 
1930 Cr. C. 212 = 34 O. W, N. 296= 51 C. L. J 171 = 

31 Cr. L. J, 536 = A, I. R. 1930 Cal. 212 (F. B.) 
—Appeal— Delay. 

A delay of over 4^ months in hearing appeals 

would amount to a denial of justice in a majority of 
cases. /. C.) Bahadur?/. Emperor. 

85 I. C. 370 = 27 O. 0. 327 = 26 Cr. L. J. 630 = 
A. I. R. 1925 Oudb 601. 
— Appeal — Different parties. 

May be heard together. 

Apjpeals by different persons convicted by one judg- 
ment in a joint trial may be heard together, but they 
must be made separately. {H alii fax, A. J, Cf) Maha- 
RAj Singh Gond v. Emperor. 97 1. C. 38= 

27 Cr. L. J. 1062 = A. I. R. 1927 Nag. 48. 
—Appeal— Finding of fact. 

Based on erroneous assumptions cannot stand. 

In an appeal by accused against bis conviction find- 
ings on side issues in favour of prosecution based on pal* 
pably erroneous assumptions cannot be allowed to stand. 
{Zafar AH, J.) H. MaNSEL PLEYDELL v. EMPEROR. 
96 I.C. 641 = 27 Cr.L.J. 977=A.LR. 1926 Lab. 313. 
—Appeal— Non-appearance of appellant. 

Dismissed for — Not warranted. 

There is no provision in Cr. P. Code, for the dis- 
missal of an appeal on account of non-appearance of the 
appellant or his pleader and the appellate Court must 
even in the absence of the appellant peruse the record 
and decide the appeal judicially. A. I. R. 1923 All. 175 
and 21 P. R. 1895, Foil. {Broadway, /.) NiHAL v. 
emperor. 113 I. C. 391 = 1929 Cr. C. 512 = 

30 F. L. R. 689=30 Cr. L. J. 902=^ 
A. I. R. 1929 Lab. 849. 

—Appeal— Flea of notice. 

N ot appearing in lower Court in enquiry — Plea 
that notice W(is not served cannot he heard. 

When a person does not choose to appear before the 
lower Court in an enquiry, he is not entitled to complain 
that he had not been served with notice of that procee 
ding in the appellate Court against the order of the 
jower Court. {Devadoss, J.) SHEIKH DaWOOD v. 
VgLAYUDA SeMMANOITI. 108 I. O. 65 = 

61 Mad. 606 = 1 M. Cr. C. 89=9 A. I. Cr. R. 638= 
29 Or. L. J. 322= 27 M. L. W. 132= 
A. L R. 1928 Mad. 194=64 M. L. J. 312. 
— Benefit of doubt. 

Conscious possession qf^Reasonable doubt. 

Ip a prosecution for ah offence under S. 9 of the 
Opium Act the onus lies on the' prosecutiort to e^tabiish 
conscious posses^ob by th^*ace6sed. Wherh there is some 
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OEIMINAL TRIAL— Benefit of doubt. 

element of reasonable doubt the accused should have 
the benefit thereof. {Graham and Panckridge, //.) 
Baker z/. Emperor. 1930 Or. 0. 1060 = 

A.I.R. 1930 Cal. 668 

b enefit to the accused, 

Wheie a Court is unable to say which of the two 
theories is the more likely one, it is bound to take the 
view which is most favourable to the accused. {Percival^ 
J. C, and Barlee, A. J. C.) NUR KHAN v. EmPEROR. 
120 I. 0. 520 = 24 S. li. R. 96 = 31 Or. L. J. 117 = 
1930 Or. 0. 282= A. I. R. 1930 Sind 99. 

Evidence evenly balanced — Benefit to accused 

Where there is prtma facte satisfactory and extremely 
evenly balanced evidence on either side, the proper 
course is to give the benefit of doubt to the accused 
especially w'hen he has been offering satisfactory expla- 
nation in respect of the accusation made against him 
from the very beginning. 16 C. P. L. R. 13 and 4 N. 
L, R 146, Appl. {Ftndlay, J. C,) RamLAL LODHI v. 
Emperor. 117 I. 0 212 = 30 Or. L. J. 727 (Nag.) 

Medical evidence against prosecuti on theory — 

Locality and motive not established — Benefit to accused. 
When it is found that the part assigned to any 
particular accused is faKified by the medical evidence 
and further when the locality and the motive for the fight 
are not established, it cannot be said that the accused 
had taken Dart in the fight. {Dalip Singh, /.) MajHI 
7/. Emperor. 103 1. 0. 413 = 28 Cr. L. J. 686 = 
8 A. I. Cr. R. 360 = 9 L. L. J. 369 = 
A. I. B. 1927 Lab. 617. 

— Where there is a doubt the accused person must 

receive the benefit of that doubt. {Pul Ian, J.') GUR 
Charan V, Emperor. 1 L. 0. 190 = 

8 A. I.Cr. R. 379 = 28 Or. L. J. 688=103 1.0. 416= 

A. I. R. 1927 Oudh 611. 

Accused is entitled to the benefit of doubt. 

{Broadway and Zafar Ali^ J/,) MUZAFFAR v. EM- 
PEROR. 991. 0. 322=8 L. L. J*. 410= 

27 P. L. R. 632=28 Or. L. J. 114. 

* Charge under Arms Act and Opium Act — AcquiU 

ted imder the latter — Conviction under former also set 
aside, 

A person was charged under Arms Act and also 
Opium Act. He was ultimately acquitted under latter 
on the ground that the opium found in his house may 
have been brought there by his servant, who was a 
badmash, 

ipeld, that his conviction under the Arms Act should 
also be set aside for the same reason. {Zafar AH, /.) 
Bishan Singh v. Emperor. 97 1. 0. 743= 

8L. L. J. 404=27 P.L R. 651 = 27 Or.L.J. 1169. 

- ’ Conduct consistent with guilt as well as innocence 

— Benefit to accused. 

Where the conduct of the accused was as much con- 
sistent with his guilt as with his knowledge of the guilt 
of another and the anxiety to protect him. 

Held, the benefit of the doubt must accrue in favour 
of the accused. {Wazir Hasan, A. J, C,) BiSHAMBHAR 
Nath v. Emperor. 87 I. 0. 962= 

26 Cr. L. J. 1042= A. I. R. 1926 Oudb 676. 

Police refusing to refer to a diary — Benefit of 

refusal to accused. 

It may be within the right of the police officers not to 
refer to a diary, but the accused is entitled to the benefit 
of their refusal to refer to the diary and to disclose the 
source of their information. {Jwala Prasad, /,) DEO- 
dhart Pandey z/. Emperor. 861.0. 274= 

6P.L. T. 810 = 1925 P.H. 0.0, 6« 
26 Cr. L. J. 738 = A. I. R.. 1926 Pat. 131. 
Meaning of. 

Benefit of doubt means benefit of a real and reasona- 


CRIMINAL TEIAL—Oircumstantial evidence, 
ble doubt in the mind of the Court. {Walsh and Ryves* 
//.) Lakhan z/. Emperor. 84 I. 0. 648= 

5 L. R. A. Cr. 101= 26 Or. L. J. 324 = 
A. I. R. 1924 All. 611. 

—Circumstantial evidence. 

Principles to be followed laid down. 

The main principl-s to be followed in criminal cases 
based on Circumstantial evidence are (i) the circumstan- 
ces in Which an inference adverse to the accused is 
sought to be drawn, must be urovetl beyond all reason- 
able doubt and must be clearly connected with the fact 
sought to be inferred therefrom, and (ii) in order to 
justify an inference of guilt, the circumstances from 
which an inference is sought to be drawn mu«t be in- 
compatible ’wfith the innocence of the accused and in- 
capable of explanation upon any other reasonable 
hypothesis than that of his guilt. 8 C. W. N. 278, Ref. 
{Suhrawardy and Patterson, J J,) MST. JaHWA BiBI 
V, King-Emperor. 36 0. W. N. 169 = 

52 O.L.J. 417 = 1931 Cr. C 43 = A.LR. 1931 Cal. 11. 

In cases where it is doubtful whether death of the 

deceased w' as due to sti angulation or due to a blow 
with a lathi, the nature of injuries found to exist 
on the boay of the deceased is a matter of great impor- 
tance and is generally of considerable a.‘'Sistance in 
determining the truth or otherwise of the account of the 
incident as given by the eye witnesses and coming to a 
conclusion as to how death was caused. {Tekchand , /.) 
Emperor v. Alia. 122 I. C. 97=31 P. L. R. 116= 
10 Lah. 876 = 31 Cr. L. J. 348 = 1930 Cr. 0. 291 = 
A. I. B. 1930 Lah 259. 
In criminal cases based only on circumstantial evi- 
dence that evidence should be so strong as to point very 
clearly to the guilt of the accused. {Beasley, C, /, and 
Pandalai, J.) SaNKARALINGA TeVaN z/."EmPEROR. 
1241. 0. 506 = 53 Mad. 590 = 1930 M. W. N. 496 = 
3 M. Cr. C. 100 = 1930 Cr C. 632=31 Cr. L. J. 712= 
31 M. L. W. 451= A. I. R. 1930 Mad. 632 = 
68 M. L. J. 397. 

^The mere fact that the accused conducted the father 

of the deceased and other persons to the ravine where 
the corpse W'as found lying cannot alone, while creating 
a suspicion against the prisoner, bring the guilt home 
to him. {Shadi Lai, C, J. and Agha Haidar, Jf) 
Ghulam mt)v. Emperor, 114 I. o. 719= 

30 P. L. R. 269 = 30 Or- L. J. 375 = 1929 Or. C 102= 
A. I. R. 1929 Lah. 558 

^The mere fact that an accused was la'st seen in the 

company of a man shortly prior to his murder, even 
coupled with a strong motive for that murder, is ob- 
viously not sufficient proof of guilt. {Pforde, J. on 
difference between Agha Haidar and Broadway, //.) 
Bark ATI v. Emperor. 103 1, c, 49= 

28 Or. L. L 626 -- 8 A. I Cr. R. 278= 
A. 1. R. 1927 Lali. 581. 

^In a case of circumstantial evidence in order to 

justify the inference of guilt the inculpating facts must 
be incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. {Banerji and King, 
//.) ABDUL Aziz v. Emperor. 117 1.C. 348= 
10 A. I. Or. R. 392= 19 L. R. A. Or. 132 = 
30 Or. L. J. 757. 

See also GHULAM RaSUL v. EMPEROR. (Shadi 

Lai, C,J. and Agha Haidar, /.) 107 I. 0. 774 = 

10 A. I. Or. R. 6 = 29 Or. L. J. 289. 

GhaUNS V. Emperor, {Shadi Lai, cj.and 

Coldstream, J.) 7 Lah. 561 = 27 P. L. R. 611 = 

27 Or. L. J. 1004 = 7 A. I.Or,R. 31 = 9 L.L.a-. 39= 
96 1, 0. 860= A. I. R. 1926 Lah. 691, 
^dinamani Udaipal Ram Tewary v. Em- 
peror, {fwala Prasad and Macpherson, JJf) 
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CRIMINAIi TRIAL'-Circuznstantial evidence. 

98 0. 241= 27 Or. L. J. 1297 rpat.). 

MaJHI z.. Emperor. {SJiadt Lai, CJ. and Jat 

Lai, /.) 7 L.L.J, 48 = 26 Or.L.J. 760=86 I.O. 344 = 
A. I. R. 1925 Lali 323. 

MT. SHEWANTI V. Emperor. {^Kinkhede, 

AJ.C,) 29 Or. L. J. 561 = 109 I.C. 497= 

10 A. I. Or. E. 358= A. I. E. 1928 Nag. 257. 

RaNNUN V. KING-KmperOR. {Shadt Lai, 

C.J, and Addison, /.) 7 Lah. 84 = 27 Or.L.J. 709 = 
27 P. L. R. 583 = 94 I. 0. 90= A.LR. 1926 Lah. 88. 

Must tn all human probabihty po?nt to guilt. 

Circumstantial evidence, in order to bring a charge 
home to an accused person, must be such as to show 
that within all human probability the act alleged must 
have been done by the accused pen'^on. {C. C, Ghose 
and Duval, //.) ARAJaLI v. EMPEROR. 

98 I. 0. 102= 30 0. W. N. 376 = 27 Or. L. J. 1254. 

Accused found new door -way — Shoes stained with 

blood — Deceased was paying attentions to the sister of 
the accused — Evidence inadequate. 

Where there was no eye-witness of the affair and cir- 
cumstantial evidence was that the victim was seen lying 
wounded on a charpoy with accused No. 1 standing 
near him and accused No. 2 standing in the door-way 
of the Kotha the scene of murder, that accused No. 1 
was at that time wearing a chadar and a Kurta both 
of which bore marks of blood and he had blood stains 
also on his feet and calves that his brother accused No. 
2’s and feet were stained with blood, and that 

the deceased had been paying attentions to their sister, 
and that this conduct on his part was resented by the 
brothers. 

Held, that the evidence is wholly inadequate to bring 
the charge home to accused No. 2 and that he be 
acquitted. {^Skadi Lai, C. /. and Campbell, /.) 
Mahomed Yar v. The Crown. 81 1. 0. 173 = 

5 L.L.J. 40 = 25 Or. L. J. 685= A.LR. 1924 Lah. 62. 

- P acts amounting to — Held not sufficient for 

corwiction. 

One Lhagwana was found by the police on duty 
wandering about in a peculiar condition. He was 
recently with Chajju, Chunna and Ram Gopal his com- 
panions. Of these the first two were from Bhagwan’s 
village and the third, was a stranger who joined them 
during their travel lo Jahazgarh. The police were in- 
formed that of two neolis or money bags placed beneath 
the bedding on w^hich Bhagwana had been seen sitting 
when his companions went to sleep one containing Rs. 
190 was missing. They were searched and Rs. 209 
were found on Ram Gopal. Bhagwana was sent to | 
the dispensary and exhibited symptoms of dhcdura 
poisoning. The Sub- Assistant Surgeon gave him a pur- 
gative and the resultant stools were found to contain 
dhcUura, Chhajju and Chunna in their depositions said 
that some laddus were offered to them and to Bhagwap 
by Ram Gopal and after eating these, they ate pans, 
bought by Ram Gopal at a shop. The pans had an 
intoxicating effect. Some of the laddus and mathris were 
found on the person of Ram Gopal, but they were report- 
ed to have shown no traces of dhatura. There was noth- 
ing wrong with Chunna and Chhajju. Ram Gopal was 
•sent up for trial and was convicted of an offence 
S. 328, Renal Code, and sentenced to five years’ rigo- 
rous imprisonment. 

Held, that the circumstantial evidence is not sufficient 
to justify the conviction. {Campbell, /.) Ram GopaL 

The CROWN. 77 LO. 981= 25 Or. L. J. 517= 
A.iJt. 1923 Lah. 687. 

■' rShould ma^ defence theory highly improbable, 

' A conviction cannot be based on cifcumstanti^ evidence 
iinless and until all the inferences to be drawn from the 
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whole history of the case point so strongly to the com- 
mission of the crime that the defence theory appears in 
the face of it impossible or highly improbable. 16 P.W. 

R. 1911 Cr., Foil. {Abdul Raoof, J.) BahaLI z/ The 
Crown. 83 L 0. 721 = 26 Cr. L. J. 161 = 

A. I. R. 1923 Lah. 488, 

—Civil dispute. 

Decree adjusted by getting fresh bond from one 

judgment-debtor — Subsequent receipt of payment from 
Official Receiver on behalf of the other insolvent judg- 
ment-debtors — Criminal liability. 

The accused had obtained a decree against three 
judgment-debtors. Two out of them had subsequently 
applied to be adjudicated as insolvents. The accused got 
his name entered in the list of creditors and proved his 
debts against them. He then proceeded against the third 
and obtained from him a fresh bond. Subsequently 
the Official Receiver made payment to the accused. 

Held, that the receipt of the amount cannot in any 
way render the accused criminally liable. It is a matter 
for adjustment in a Civil Court. {T ek Chand, /.) AMAR 
Nath v . Emperor. 113 1, o. 536 = 10 L.L.J. 485= 
12 A. I. Or. R. 85 = 30 Cr. L. J. 162= 
A. I. R. 1928 Lah. 945. 
Ownership of land— Ho order of civil adjudi- 
cation — Criminal Court — If debarred from going into 
question of ownership. 

Where no civil suit has been filed to determine the 
question of the ownership of the land against the order 
of a Survey Officer under S. 13, or where such suit 
being brought its result is not known, a Criminal Court 
is not debarred from going into the question as to the 
ownership of the land in respect of which prosecution is 
launched before the expiry of three years from the date 
of the Survey Officer’s order. {Devados^, /.) PaLI* 
MUTHU AMBALAGAR V. PRESIDENT, UNION BOARD, 
K.4TTUPUTHUR. 112 1.0. 589 = 28 M.L. W. 653 = 
29 Or. L.J. 1085 = 1 M.Or.O, 326 = 52 Mad. 609 = 
A. I. R. 1928 Mad. 1278 = 66 M.L.J. 360, 

— -Cases of civil nature. 

It is a very sound principle that parties should not be 
encouraged to resort to Criminal Courts in cases in 
which the point at issue between them is one which can 
more appropriately be decided by a Civil Court. {Shadi 
Lai, C,jf) ISHAR Das V, Emperor. 28 Or.L J. 158= 
99 1. 0. 414= A. 1. R. 1927 Lab. 145. 

See also {Abdul Raoof, J.) ABDUL QUADIR v. 

Emperor. 92 I. 0. 163 =26 P. L. E. 422 = 

27 Or. L. J. 211. 

More appropriate remedy open in Civil Court — 

Criminal case must be disallowed. 

Parties should not be encouraged to resort to the 
Criminal Courts in cases in which the point at issue be- 
tween them is one which can more appropriately be 
decided by a Civil Court, and the tendency on the part 
of litigants to do so should be checked by Criminal 
Courts who should be on their guard against lending 
their aid to such procedure. {Campbell, J.) LadHA 
Shah v . Zaman All 26 Or.L.J. 287=84 LO. 361= 

A.LR. 1925 Lab, 289. 

Compoundahle offence — Damages awarded in a 

Civil suit — Criminal trial not justified. 

It is undesirable that an accused should again be 
put on his trial in a Criminal Court for a compoundahle 
offence after he has purged his offence in the Civil 
C ourt in the form of damages. {Spencer, /.) THIRU- 
VENGADACHARIAR V, Chockalingam Chetty. 

76L 0. 234=18 M.L;W, 167=25 Or.L.J. 138 = 
A, L E. 1924 Mad. 31. 

—Confession. 

Retracted confession — Independent cctroboraMon 
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required. 

There is nothing to prevent a confession although 
retracted from being given effect to as against the maker. 
But where the confession has been retracted the general 
rule is that independent corroboration of the confession 
should be required in order that the Court may be 
satisfied that the confession is true. (Jaraham and 
Lort Williams, //.) EmPERORJ'. BaLAI GhOSE. 

124 1. 0. 486 = 31 Or. L. J. 667 = 50 C. L. J. 518 = 
1930 Or. 0. 141= A. I. R. 1930 Oal.141. 

— Sole basis of conviction — Statement must be 

accepted as a whole — Benefit of any mitigating cir^ 
cumitances found. 

. When the only account of what happened on the night 
of murder is given by the accused himself and it is his 
admission contained in that statement that forms the 
basis of his conviction, the statement should be accept- 
ed in its entirety and if it establishes any mitigating 
circumstance the accused should be given the benefit of 
it. {^Broadway and Tapp, JJf) EMPEROR v. MOHAM- 
MAD YasuF. 121 I. 0. 178 = 31 Or. L. J. 226 = 
31 P. L.R. 35 = 1930 Or. 0. 301 = 
A. I. R. 1930 Lah. 269. 

Doubt as to how obtained — Benefit of doubt to 

accused. 

If the case against the accused entirely rests on the 
confession made by the accused and there is a conflict as 
to the manner m which the confession is obtained the 
accused is justified in asking the Court to give him the 
benefit of doubt. (^Broadway and Agha Haidar, JJ.) 
Rahman n. Emperor. 119 I. 0. 420 = 

1930 Or. 0. 104 = 30 Or.L.J, 1080 = 
A. I. R. 1930 Lah. 88. 

Appellate or High Court — Blind acceptance of 

recording magistrates opinion as to genuineness and 
truth j)f confession — Not proper. 

The Court of Session or the High Court cannot 
merely accept ipse dixit of the Magistrate recording 
the confession as to its being voluntary. The genuineness 
and the truth of the confession and the fact of its being 
voluntarily made are matters which are within the ex- 
clusive province of the Court of Session and of the High 
Court, and neither of them can blindly accept the ready- 
made opinions of the recording Magistrate on these 
points without having before it materials from which it 
could arrive at an independent opinion on these 
questions. (^Baza and Nanavutty, JJf) PraG v. Empe- 
ROR. 128 I. C. 215=7 O. W. N. 909 = 

1930 Or. a 1073 = A. I. R. 1930 Oudh 449. 
Recording of — Musi be proper. 

The proper recording of confessions which can be 
shown on the face of them to be voluntary and apparent- 
ly true is of the highest and supreme importance in 
criminal trials. {Raza and Nanavutty, JJf) PraG v. 
Emperor. 7 O. W. H. 909 = 1930 Or. C. 1073 = 
128 I. O. 215= A. I. R. 1930 Oudh 449. 
2m pi i eating co-accused — Cortoboration. 

Confession implicating a co-accused requires cOrrobo- 
ration, if the co-accused is to be convicted on it. {Adami 
and Scroope, JJ.) KHATUI JAMA KHAN r'.EMPEROR. 

123 I. 0. 393 = 31 Or. L. J. 492=1930 Or, C. 767= 
A. I. R. 1930 Pat. 385. 

Retracted confession — Independent corroborative 

evidence — If necessary — Benefit of doubt. 

A retracted confession must be supported by indepen- 
dent and reliable evidence corroborating it in material 
particulars, but it cannot be laid down as an absolute 
rule of law that a confession made and subsequently 
retracted cannot be accepted as evidence of guilt without 
independent corroborative evidence. But where the 
corroborative evidence is insufficient to show beyond 
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reasonable doubt that the accused had committed the 
murder, the accused should be given the benefit of 
doubt. {Adami and Scroope, JJ.) BHAGWAN DaS 
Bhagal V. Emperor. 126 1. C. 902= 

31 Or. L. J. 1128 = 1930 Or. C. 599 = 
A. 1. R. 1930 Pat. 289. 

— ■ 'Making a clean breast of all details — Not 
necessary. 

Per Mirza, J. — A confession in order to be relied 
upon need not make a clean breast of all the details in 
connexion with the crime, but if the Court is satisfied 
that it has been voluntarily made, it may take into con- 
sideration such parts of it as it may by itself or in the 
light of the other evidence in the case consider to be 
true. (^Mirza and Paikar.JJ.) RaMA KaRIYAPPA 
V. Emperor. 120 I. C. 350=31 Or. L. J. 97= 

31 Bom. L. R. 565 = A. I. R. 1929 Bom. 327. 

— Confession voluntarily made — Retracted — Inde- 
pendent corroborative evidence — If necessary. 

A retracted confession, if proved to be voluntarily 
made before a Magistrate, can be acted upon along 
[ with other evidence in the case and there is no rule of 
! law, that the retracted confession must be supported by 
I independent evidence corroborating it in material parti- 
culars. The use to be made of such a confession is a 
matter of prudence rather than of law. lO Bom. 728 ; 
23 Bom. 316 i 25 Bom. 168 ; 21 Mad. 83, Rel. on. 2 U. 
P. L. R. (All.) 218, Dist. {Mirza and Patkar, JJ.) 
Rama Kariyappa v. Emperor. 120 1. C. 360= 
31 Or. L. J. 97=31 Bom. L. R.566 = 
A. I. R. 1929 Bom. 327* 

'Retracted extra judicial confession if sufficient 

basis for conviction, 

A retracted extra judicial confession can in law be a 
sufificient basis to support a conviction. Though utmost 
caution must be used in dealing with retracted confes- 
sions, there is no rule that they are not by themselves 
legal evidence sufficient to justify a conviction. A, I. R. 
1921 Sind 129, Foil. {Rupchand and Barlee, A. J. Csf) 
Sanwaldas Kundandas V, Emperor. 

125 I. 0. 44 --31 Or. L. J. 753 = 1929 Or. 0.682= 
A. I. R. 1929 Sind 253. 
"As a whole must be considered. 

If accused is to be convicted on his confession, it must 
be taken as a whole and it would be unsafe to use the 
part against him and discredit the part in his favour. 
39 Cal. 855 and 21 Cal. 955, Foil. {JCumaraswami 
Sastri, J.) SRINIVASA ROW v. EMPEROR. 

1091. 0. 606= 27 M. L, W. 318 = 
1928 M. W. N. 161=9 A. I. Or. R. 493 = 
29 Or. L. J. 689 = 1 M, Or. 0. 113= 
A. I. R. 1928 Mad. 493=64 M. L. J. 607. 

Retracted confession — Independent corroborative 

evidence — If necessary-^Credibility depending on cir-’ 
cumstances in which it was first made and tlien with- 
drawn. 

In cannot be laid down as an absolute rule of law 
that a confession made and subsequently retracted by 
an accused cannot be accepted as evidence of his guilt 
without independent corroborative evidence but the 
weight to be given to such a confession must depend upon 
the circumstances in which the confession was original- 
ly made and the circumstances in which it was after- 
wards withdrawn. The credibility of a confession is in 
each case a matter to be decided by the Court in the 
light of the circumstances of every particular case. 
(Wazir Hasan, A. J* Cl) MANNA LaL v. KlNG- 
EMPEROR. 76 I. 0. 763=27 O. 0* 40 = 

25 Or. L. J. 49 = A. I. R. 1926 Oudli 1. 

— Retracted confession — Court to be satisfied that 
it was voluntary and reliable. 
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When the only evidence against the accused is his 
own confessional statement which was retracted before 
the committing Magistrate as well as before the Ses- 
sions Court, the Court has to be fully satisfied that it is 
a true and really voluntary and reliable statement 
before admitting it against him. {Krishnan and 
Wallace, JJ.) BASIREDDI NARAPPA v, EMPEROR. 

76 L 0. 642=18 M L. W. 606 = 33 M. L. T. 77= 
33M.L.T. 156 = 1923 M. W. IT. 697= 
25 Or. L. J. 210= A. I. E. 1924 Mad. 391= 
46 M. L. J. 613. 

If can be accepted in part. 

It cannot be said that a Court is not justified in hold- 
ing that a confession as a whole may be true, although 
a particular detail is false especially when the detail 
refers only to the motive. Courts of law cannot pick 
out different statements made by an accused and piece 
them together so as to make a new statement. (JPipon, 
J. C.) Moti Ram V. Emperor. 75 I. 0. 152= 
24 Or. L. J. 904 (Lah,). 

— Conviction- 

Charge. 

Evidence. 

Grounds for. 

Offence under statute. 

Setting aside. 

Several offences. 

When not sound. 

When sound. 

— Conviction— Charge. 

• ■ '^Charge under one section-^Conviction under 
another'— Evidence directly relevant to the loiter — Con- 
viction right. 

The evidence which was given under the charge based 
upon S. 326 read with S. 149 was directly relevant to 
the issue under S. 326 read with S. 34. It was proved 
that the accused being present and armed with a deadly 
weapon gave an order to other persons armed with 
deadly weapons to assault the complainant. Although 
the element of an unlawful common object in the assem- 
bly as a whole which would be required to convict the 
•accused persons under S.326 read with S. 149 was miss- 
ing, yet the accused formed an assembly within a wider 
assembly which smaller assembly had a common inten- 
tion to cause grievous hurt and the complainant suffered 
injury at their hands. All the necessary ingredients for 
a conviction under S. 326 read with S. 34 were 
present before the Magistrate. 

Held, that the lower Court was right in convicting 
the accused under S. 326 read with S. 34, even in the 
absence of a specific charge in the original charge under 
those Ss. 34 and 326. 34 Cal. 698 and 16C. W. N. 
1077, Dist. 5 Cal. 87l ; l5 C. W. N. 244 : and 12 Bom. 
H. C. R. 1 ; Rel. on. iCourtney^Terrell, C. /. and 
Adami, /.) BHONDU DaS v. EmperOR*. 

113 I. 0. 676 =7 Pat. 768 = 30 Or. L. J. 205= 
12 A. I. Or. R. 6 = 11 P. L. T. 111= 
A. I. R. 1929 Pat. 11. 

•‘Charge of offence — Conviction for abetment — 

Legality. 

It is not open to a Court to find a man guilty of abet- 
ment of an offence on a charge of the offence itself. 11 
Bom. H C. R. 240, Foil. {JPullan, /.) MaHABIR 
Prasad v. Emperor. 97 1, c. 430 =49 All. 120= 
24 A. L. J. 998=7 L. R. A. Or. 180= 
27 Or. If. J. 1118= A. I. R. 1927 All. 36. 

’‘^Charge of offence— Conviction of offence read 
with S. 114 Hot charged with — Legality. 

1 ObiUr . — A man charged with a substantive offence 
can be convicted of that offence read with S. 114 of the 
Penal Code although not charged with it. (^Marten and 
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Kincaid, JJ.') KinG-EMPEROR v. RaNCHHOD SuR- 
SANG. 87 I. 0. 600 = 49 Bom. 84= 

26 Bom. L. R 954 = 26 Or. L. J. 1000 = 
A. I. R 1924 Bom. 602. 

Charge under Ss. 304, 148 and 149 — Conviction 

under S. 307 read with S* 34 or 114 — Legality. 

Conviction of accused under S. 307 read with S. 34 or 
114 is legal though they were charged only with offences 
under Ss. 304, 148 and 149 of the Penal Code Case-law 
disc. (Marten and Ktncaid, JJ.) KiNG-EmPEROR 
V. RaNCHHOD SurSaNG. 87 I. 0.600 = 

49 Bom. 84 = 26 Bom. L. R. 964= 
26 Or. L. J. 1000 = A. I. R. 1924 Bom. 502. 

Time and place of offence stated in the charge — 

Different time and place proved — Conviction bad. 

Where the accused is charged with having beaten the 
complainant at a particular place and at a particular 
time and the prosecution fails to establish that charge, 
the accused cannot on that evidence be convicted of hav- 
ing beaten the complainant at a different place on a 
different occasion. (Broadway, J.) JaLALUDDIN v. 
Emperor. 77 1. 0. 823= 

25 Or. L. J. 471= 6 L. L. J. 572 = 
A. I. R. 1924 Lah. 616. 
—Oonviction— Evidence— Absence of. 

Evidence before committing magistrate — If pre- 

I ferable to that given in Sessions Court. 

^ Unless there is clearly present, besides the evidence 
given before the Magistrate, evidence which will show 
that the evidence given before the Magistrate should be 
preferred to and substituted for that given before the 
Sessions Judge, the evidence given before the Magistrate 
cannot be effectively utilized in support of a conviction. 
Case-law reviewed. (Adami and Burknill, JJ.) 
JEHAL Teli V. King-Emperor. 84 1. 0. 334= 
3 Pat. 781 = 6 Pat. L. T. 53 = 26 Or. L. J. 270 = 
A. I. R. 1925 Pat. 61. 

Detained for injuries in hospital for 25 days 

— Medical evidence absent. 

Where two of the complainant party were said to have 
been severely injured and detained in hospital for 
about 25 days, held, that the absence of medical evi- 
dence was a serious defect in the case for the prosecu- 
tion. (Mookerjee and Chatterjee^ JJ.) MaMFRU 
Chowdhury V. Emperor. 81 1, o. 264= 

61 Oal. 418 = 38 0. L. 0*. 397= 
25 Cr.L. J. 776= A. I. R. 1924 Oal. 323. 
—Oonviction— Evidence— Oonflicting. 

Medical evidence in conflict with that of eye- 
witnesses. 

Where the medical evidence conflicted with the story 
given by the eye-witnesses, who were also relations of 
the deceased, held,\S\^ conviction based on their evi- 
dence is untenable. (Martineau, J.) Sher K HAN v. 
The Crown. 6 L.L.J, 124= A.LR. 1924 Lab. 69. 
—Oonviction— Evidence— Discrepant. 

— ^ain evidence very discrepant— Track evidence 

— Value of. 

It is impossible to base a conviction merely on track 
evidence when the main evidence is extremely discrepant 
and unsatisfactory. (Jai Lai and Dalip Singh, JJ.) 
Ranga Singh 2^. Emperor. 96 1.0.498= 

8 L. L. J. 467=27 P. L R. 612= 
27 Or. L.J. 946 = 7 A. I. Or. R. 22. 
—Conviction— Evidence— Examination. 

^Prosecution witnesses — •Hot examined in accused^ s^ 
presence. 

Where important prosecution witnesses who had been 
examined in tbe absence of accu.sed, were neyer • c^led 
again, or examined, in his, presence,, nor was he allowed 
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Examination. 

any chance of cross-examining them and yet he had been 
convicted, 

that the conviction was illegal, {Gokara 7 t Nath 
Mtsra, J.) ChHOTE LaL v EmperOR. 

103 I. C. 836 = 1 L. 0. 265 =.8 A. I. Cr. R. 566 = 
28 Cr. L. J. 756 = A. I. R. 1927 Oudh 353. 

Conzncnon based ojt police officer's report — He 

not examined. 

No Magistrate trying a case is supposed to draw mate- 
rial for a conviction from the report of a Sub-Inspector 
when that Sub- Inspector has not in fact been examined 
in Court. {Foster, J.) JAI SiNGH v, King-EjviperOR. 

97 I. C. 424= 27 Or. L, J. 1112= 
7 A. I. Or. R. 136 = A. I. R. 1927 Pat. 37. 
— Conviction — Evidence —Expert evidence . 

Finger-print evidence — Sufficiency of. 

A Court cannot refuse to convict a person on the 
evidence of a finger-print expert merely on the ground 
that it IS unsafe to base a conviction upon such evidence. 
A. I, R. 1922 Pat. 73 and A. I. R. 1923 Lah. 622, Not 
Foil. ; A. I. R. 1928 Pat. 129 and A. I. R. 1923 Mad. 
178, Foil. {Agha Haidar, J.) SarDARA v . EmperOR. 

125 I. 0. 639 = 31 Cr. L. J. 877= 
1930 Cr. 0. 811= A. I. R. 1930 Lah. 667 
Court doctor's report. 

Where accused pleads not guilty, Court doctor’s report 
alone is not suflScient to justify conviction. {Nezvbould 
and Chakravarty, jJ.) BUDHU KOIRI z/. EmPEROR. 

40 0. L. J. 563 = A. I. R. 1925 Cal, 538. 

■ 'T humh impression taken for comparison — Con- 
viction OH — Highly irregular. 

A Court should not convict a person of a serious crime 
solely and entirely upon similarity of thumb-marks or 
finger-prints, without any corroborative circumstances 
to support this evidence. The very fact of the taking of 
a thumb impression ‘of an accused person for the pur- 
pose of possible manufacture of the evidence by which 
he could be incriminated, is in itself sufficient for 
setting aside the conviction upon the understanding and 
upon the assumption that such was not really a fair trial 
There Is no law by which an accused person can be 
either by words or by gestures or by exposing himself to 
certain physical treatment made to imoUcate himself in 
the crime with which he is charged. When he is on trial 
such an idea is highly repugnant to all thoughts of the 
proper administration of justice in this or in any other 
Bri ish Country. {Das and Bucknill, JJ.') BaZARI 
Haj.am V. King Emperor. 68 1. C. 958 = 

1 Pat. 242 = 3 P. L. T 526=1922 P.H.0.0. 46 = 

23 Or. L. J. 638 = A. I. R. 1922 Pat. 73. 
— Conviction— Q-roimds for. 

■ "Capital charge plea of guilty — Conviction on — 

Not expedient — Court must proceed with the case to find 
out nature of offence. 

It is necessary to re-affirm the rule of , practice upon 
which the High Court has long insisted namely that it 
Is not expedient when an accused is on his trial on a 
capital charge to convict him even upon a plea of guilty 
entered before the trial Court itself. As a matter of 
practice the Court should, in- its discretion put such a 
plea on one side and proceed to record and consider the 
evidence, in order to satisfy itself not merely of the guilt 
of accused, but of the precise nature of the offence com- 
mitted and the appropriate punishment for the same. 
^ Piggott and Walsh, JJ.) Mt. SUKHIA v . EMPEROR. 

73 I. 0. 497= 20 A. L. X 669 = 

24 Ov. L. JT. 609= A. t R. 1922 All. 266. 
— Convictioa — Evidence — Identification. 

* Evidence of identification is not by itself an un- 

safe basis for a conviction. 10 O. L* J. 347, Ej^l. 
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Quantum of. 

{Stuart, C.J.) MaTHMA v. EMPEROR. 

2 Luck. 444 = 4 O. W. N. 442=101 1. 0. 492= 
28 Cr, L. J. 460=A.I.R. 1927 Oudh 196. 
—Conviction— Evidence — Intention. 

Intentio?i itnportant ingredient — Must he clearly 

established. 

When a particular kind of intention is an im- 
portant ingredient of the offence conviction of the ac- 
cused of that particular offence without a clear finding 
that the accused acted with that particular intention or 
unless the intention was clearly established on the evi- 
dence is bad. {Fazl AH, J.) SOHAN MuNDARI v 
Emperor. 31 Cr. L- J. 435= 122 I. 0. 678= 

1929 Cr C. 280 = A.I.R. 1929 Pat. 520. 
— Conviction — Evidence— Motive. 

Immaterial. 

W’here the fact of murder has been clearly proved by 
direct evidence, the fact that no motive for the crime 
can be assigned is no ground against conviction, {Zafar 
AH and Addison, JJ.) FaZAL DIN v. EMPEROR. 

125 L C. 66= 31 Cr. L. J. 765. 

Motive alone not sufficient. 

The motive in itself is quite inadequate to sustain a 
conviction unless there are other grounds upon which it 
could rightly be had.” {Fforde and Addisofi, JJ.) 
arjan z;. Emperor. 9 L, L. J. 36 = 

99 I. C. 326=28 Or. L. J. 118 = 
A.I.R. 1927 Lah. 74. 

— Conviction — Evidence— Previous statements. 

• — ^Only eye witness not identifying accused in trial 

— Previous statement to others — Hearsay — Conviction 
based ofi — Unsustainable. 

The only eyewitness to the crime alleged to have been 
committed by the accused did not identify the accused 
as the assailant in his evidence before the trial Court ; 
but his previous statements to other persons to the effect 
that the accused was the assailant were admitted in evi- 
dence, and on this evidence the accused was convicted. 

Held, that secondary evidence of a hearsay character 
which did not corroborate any primary evidence could 
not be relied on to support a conviction. Hyaw Zan Hla 
V. King-Emperor, Cons. {Cunliffe, J.) EMPEROR v. 
NGA Hlaing. 6 Rang. 481= 

29 Or. L. J. 1042 = 11 A.lOr, R. 317- 
112 1. 0. 466= A I.R. 1928 Rang. 296. 
—Conviction— Evidence— Quantum of. 

—It is not illegal to convict a man on the evi- 
dence of only one witness. It must entirely depend on 
the circumstances of each case. {Coutts-T rotter, C.J., 
Devadoss and Beasley, JJ.) VeeRAPPA GQUNOAN 
V. Emperor. 114 I. o. 363= 

61 Mad. 966= 1 M. Or. 0. 56= 
28 M. L, W. 676=1929 M. W. N. 186 = 
30 Or. L. J. 317= A. I.R. 1928 Mad, 1186 = 
65 M. L. J. 691 (P.B.). 

Single witness. 

It is not illegal to convict an accused person on the 
statement of only one witness. But the evidence relied 
upon must be free from all doubt. {Scott-Swith, /.) 
Aziz v. Emperor. 26 Or. L., J. 292 = 84T. 0. 436= 
A,I.R. 1926 Lah. 295. 

^ p espeetable witnesses, larger number for prosecu* 

tion. 

Whei^e a number of respectable witnesses have given 
evidence in favour of the accused, the Court should not 
reject their evidence and decide . against the accused 
simply because the prosecution have produced a larger 
number of respectable witnesses., {Dalai, J C.) Baha- 
dur Emperqr. * 851.0.370 = 

27 p, O, i327= 26 Or. Ii, J. 630=, 
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A. I. R. 1925 0udh501. 
— Conviction—Evidence—Retracted. 

Evidence before commuting magistrate — Re- 
tracted in Sessions — Value of. 

Where a witness has re-tracted in the Sessions court 
his statement before the committing Magistrate and it 
appears that it was done in order to avoid a conviction, 
it is open to the court to prefer the evidence given be- 
fore the Magistrate and convict the accused on that 
basis. {Beasley, C,J, and Pandalai, J.) GURU- 
SWAMI PiLLAi V, Emperor. 1930 M. W. N. 345. 
—Conviction— Evidence-Sufficiency of. 

— Identification by voice — Pitch dark mgkt. 

It is very difficult to identify a person in a pitch dark 
night merely by the modulations of his voice and it is 
risky to convict a person merely on such identification. 
(^Broadway and Aga Haidar, //.) BhaGTU v. EM- 
PEROR. 11 A. I. Or. R. 36 = 29 Or. L. J. 758= 
no I. C. 790= A. I. R. 1928 Lah. 925. 
—Where the prosecution evidence is reliable, 
stands unrebutted and is overwhelming, convictions 
cannot be set aside. (^Addison and Skemp, JJ.) EM- 
PEROR V. Ibrahim. ! 

8 LaE. 605 = 28P.LR. 649 = 105 I. C. 807 = 
28 Cr. L. J. 983=9 A- 1. Cr. R. 132= 
A. 1. R. 1928 Lah. 17. 

Absconding of accused. 

Where there is no evidence against the accused ex- 
cept the fact that he had absconded and when arrested 
gave a false account of his movements, he cannot be 
convicted of the offence with whi ch he is charged. {Has 
and Scroope, //.) DEVENDRA BH ATTACH AN DRY A 

V, Emperor. loi i. o. 881= 

28 Or. L J. 497= 8 P. L. T. 566= 
8 A. I. Cr. B. 161= A. I. R. 1927 Pat. 257. 

Chemical examiner not examined — Evidence of 
report alone. 


Where the appellate Court admitted in evidence ch< 
report of the Chemical Examiner without examininj 
him, but the evidence to support conviction was other 
wise sufficient, 

Held, that the dismissal of appeal against convictioi 
was not improper. {Carr, J,) TaN Kyi Lin v 
Emperor. 5 Bur. L. J. 100= 

27 Or. L. J. 1281= 98 I.0. 177= 
„ . , AJ.R. 1926 Rang. 193 

T tme, place and circumstances of incident. 

The evidence must show that the incident aliegec 
happened at the time, in the place and under the pre 
cise circumstances narrated on behalf of the prosecu 
tion. {Mookerjee and Chatterfee, JJ.') Mamprt 

ChowdhDry V. Emperor. 81 I c. 264= 

418=38 Or. L. J*. 397 = 
J5 0r. E. J. 776= A. I. R. 1924 Oal. 323 
•- --W itness-^Partly false-^No conviction for mur 

der can be based wholly on his testimony. 

A part of the statement of a witness having beer 
proved to be false, no absolute reliance can be placed 
on the rest of his statement and it would be unsafe tc 
base a conviction for murder on the uncorroborated 
t^timony of such a witness. {Kotval and Pm- 
deaux. A* J, Cs.) LaXMAN v, EmpeROR. 

76 I. 0. 237=25 Or. L. J, 141 = 
A. I. R. 1924 Nag. 33 
——Charge of opening outlet of water-^Irrigatioi 
of fields — If sufficient evidence. 

The mere fact that the fields were irrigated by th< 
aceta^d is not sufficient to hold that they were guilty oil 
opening an outlet of water which had been closed under 
the orders' of the- Canal authorities, {Moti Sagar, J ) 


CRIMINAL TRIAL— Conviction— Grounds for. 

Sheo Ram v. The Crown. 82 I. 0. 63= 

25 Cr. L. J. 1199= A. I. R. 1923 Lah. 603. 
—Conviction— Evidence— W itness intereste d. 

“ ' N ot mentwned in first information report — 
Conflicting. 

Where a conviction is based on the evidence of inte- 
rested witnesses whose names were not mentioned in the 
first information report as eye witnesses and w'hose evi- 
dence was contradicted by other witnesses on behalf oi 
the prosecution. 

Held, that a conviction on the evidence of such wit- 
nesses is not maintainable. {Jai Lai, J.) Pali v. 
Emperor . 92 1. C. 175 = 7 L. L J. 266 = 

26 P. L. R 816 = 27 Cr. L. J. 223. 
—Conviction— Grounds for. 

■ P resumptive evidence — Inference of guilt. 

In the case of presumptive evidence in order to justify 
the inference of guilt, the inculpating facts must be in- 
compatible with the innocence of the accused and in- 
capable of explanation upon any other reasonable hypo- 
thesis than that of his guilt. {Tek Chand and Tapp, 
JJ,) Feroze z'. Emperor. 1261. C. 381= 

81 Cr. L, J. 871 = 1930 Or. C. 803=^ 
A. I. R. 1930 Lah. 659. 

Inference of guilt — Nature of inculpatory facts 

— Mere suspicions. 

In Older to justify the inference of guilt the inculpa- 
tory facts must be incompatible with the innocence of 
the accused and incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. Mere cir- 
cumstances of suspicion without more conclusive evi- 
dence are not sufficient to justify conviction even though 
the party offer no explanation of them, {Zafar Ali 
and Coldstream, JJ.) MAHOMED ALI v. EmPEROR. 

112 I. O. 212=10 L. L. J. 525=29 Cr. L. J. 996 = 
A. I. R. 1929 Lah. 61. 
— -——‘Prosecution evidence not conclusive — Grave sus- 
picion^ If sufficient. 

Where the prosecution evidence in a case is rieither 
complete nor conclusive, a grave suspicion against the 
accused is no justification for convicting him of an 
offence to prove which a high standard of evidence is 
to be generally required. 37 Cal. 467 and Reg v. Hodge^ 
2 Lewis. 227, Apj)r. {Fazl Ali, J.) BaSUDEB MaN- 
dar V. Emperor. 30 Cr. L. J. 835= 117 1. C, 879 = 
A. I R. 1929 Pat. 112. 
Suspicion — Not sufficient. 

Suspicion is not sufficient to base a conviction upon, 
nor mere suspicion would warrant harassment of the 
suspected person by criminal proceedings. {Broadway, 
J.) Lila Ram v. Emperor. 109 1. C. 366 = 
29 Cr. L. J. 532=9 L. L. J. 614= 
A. I. R. 1927 Lah. 862. 
Theories unsupported by evidence. 

Where the Sessions Judge did not believe nine-tenths 
of the prosecution evidence but convicted the accused on 
his own theories of the occurrence for which there was 
nothing on record to support it, ■ 

Held, that the conviction should be set aside. 
{Daniels, J.) RaM SuRAT v. EMPEEOR. 

98 I. C. 466 = 7 L. R. A. Cr. 769 = 
27 Cr. L. J. 134. 

Strength of prosecution — Not weakness of defence. 

A conviction must stand or fall on the strength of the 
prosecution and not on the weakness of the defence. 
{Broadway and Zafar AH, JJ.) Natha SiNGH v. 
Emperor. , et.L, J. 679=26 Cr.L.J. 949= 
87 1. 0. 10l= A. I. E. 1926 Lah. 282. 

Rioting — Common object two-fold — Both must 

he proved., 

In a charge of rioting where the common object of 
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CRIMINAL TRIAL— Conviction — Grounds for. 

the unlawful assembly as specified in the charge is two- 
fold, the prosecution case w^ould be much weakened in 
the absence of evidence as to both the objects. {Mookerjt 
and Chatterjee, //,) MAMFRU ChOWDHURY EM- 
PEROR. 81 1. C. 264= 51 Cal. 418= 

38 C. L. J. 397-= 25 Or. L. J. 776 = 
A. I. R. 1924 Cal. 323. 
—Conviction— Several offences. 

■ ■ " T wo offences committed — Separate transactions 

— Co7ivtctto7i of both. 

If a man commits two offences he can certainly be 
convicted of them both moie especially when they are 
separate transactions and the commission of one does 
not necessarily involve the commission of the other. 
{Haiti fax, A. /. Cf) GaJANAN SaKHAKAM v. THE 
King Emperor. 77 1. 0. 825 = 25 Or. L. J. 473= 
A. I. R. 1924 Nag. 162. 
—Conviction— When not sound. 

Distinction between manslaughter and murder 

not considered — Conviction for murder not sustainable 

In the judgement of the lower Court w hich convicted 
the accused of murder without the aid of a jury there 
was not the slightest enquiry into whether, assuming 
that the shot which resulted in the death of the deceased 
was fired by the accused, the act amounted to man- 
slaughter and not murder. There was no attempt to 
face the question of whether the standard of proof re- 
quired to prove murder as against manslaughter had in 
the case been reached. 

Held, that if the case had been before a jury and the 
Judge had not explained to them the possibility of a 
verdict of manslaughter but had said if not accident the 
only alternative is murder, that would have been an er- 
roneous summing up. The question as between man- 
slaughter and murder being entirely undealt with and 
in the absence of evidence sufficient to reach the standard 
of proof necessary to involve a conviction for murder 
the conviction must be quashed. (Viscount Dunedin.') 
Benjamin Knowles v. Emperor, 

124 I. 0. 578 = 34 C. W. N. 599 = 31 Or. L. J. 701= 
1930 Or. 0. 884= A. I R. 1930 P. 0. 201 = 
69 M. L. J, 127 (P. 0.) 

Tonga of accused used for abduction — Nothing 

to show he conspired with or abetted — Indian and 
English Law. 

A person whose tonga is used for the purpose of ab- 
ducting a girl is an accessory after fact according to 
English Law but as such is not punishable under Indian 
Law when there is nothing in the evidence to show that 
he conspired with or abetted the person abducting the 
girl. (Tapp. J) JOWAYA z/. EMPEROR. 

120 I. 0. 606 = 1930 Or. 0. 171 = 31 Or. L. J. 131 = 
A. I. R. 1930 Lah. 163. 
—^Pointing out stolen property — Father and brother 
suspected but discharged — Guilt not established. i 

The only evidence on which a person’s conviction was 
based was that he pointed out three places from which 
portions of the stolen property was recovered. Person’s 
father and brother were also suspected and eventually 
discharged. 

Held, that as his relations were also concerned in the 
crime, it was possible for the person to have knowledge 
of the places without himself being guilty for any 
offence and so the recoveries alone were not sufficient to 
justify the conviction. 18 P. R. 1917, Cr. Dist, (Bhide, 
J.) SoHAN Singh v. Emperor. 

1930 Or. 0. 107= 11 L. L, J. 439 = 
126 1. 0. 181 = 31 Or. L. J. 774= 
A. I. R. 1930 Lah. 91. 

Biot — Identification by injured — Name not 

mentioned in first informaiion report — Comnctim bad. 

Cr. D.— 64 


CRIMINAL XRIAL — Convictioa — When not 
sound. 

Since when a riot is committed it is unfortunately 
easy to add among the names of accused persons against 
whom the informant or particular witness has a grudge 
it is very unsaf'* to convict a person only on identifi- 
cation by the injured person and specially so when the 
name of the person was not mentioned by the identifier, 
in his first statement which he made before the Magis- 
trate and without having oppportunity of consultation or 
preparation. (Courtney Terrell, C. J. and Rowland^ 
J.) Rampal Das v. Emperor. 123 1. C. 75 = 
31 Cr. L. J. 468 = 1929 Or. C. 577 = 
A. I. R. 1929 Pat. 705. 

Witnesses bitter enefnies of accused. 

Conviction should not be based on the evidence of 
witnesses who are bitter enemies of the accused unless it 
is supported by the evidence ot reliable and disinterested 
witnesses. (Shadi Lai, C. J. and Agha Haidar, /.} 
Dalipsingh V. Emperor. 28 Cr. L. J. 43 = 

99 I. 0. 75= A. I. R. 1927 Lah. 874. 

"Rape — Semt7t found on cloth in accused'* s house 

a7td on silwar worn by the womaii — She passed the 
night with her husband — Neutral circumstance. 

Wheie in a case of rape the only evidence was the 
circumstance that semen was detected on a piece of 
cloth which was recovered from the house of the accused 
and that it was also discovered on the silwar which \va& 
alleged to have been worn by the woman at the time, 
and the accused was a young man who was married and 
the woman was a grown-up woman who admittedly 
passed the night before making the first information 
report at her husband’s house. 

Held, that that was a wholly neutral circumstance 
which did not help the case of either side. (Tek Cha7td, 
/.) INDAK Singh v. Emperor. 9 L. L. J. 384= 
A. I. R. 1927 Lah. 867. 

C ontradi cti on on material particular. 

Where the only witness of the complainant on whom 
any reliance could be placed had contradicted himself 
on a very material particular, 

Held, that it would be most unsafe to convict the 
accused of the offence charged against him, especially 
when there was previous enmity between the accused 
and the complainant. (Addison, /.) SaRDUL SING 
V. KING-EMPEROR. 28 P. L, R. 461 = 

A. I. R. 1927 Lah, 797, 

'Mere association with co-accused. 

Mere association of an accused with his co-accused is 
not sufficient to base conviction, when it is found that 
he was not aware exactly about their activities although 
his association raises a strong suspicion of his guilt, 
(F fords, /.) ABDUL AZIZ v. EMPEROR. 

99 I. C. 1009 = 27 P. L. R. 441 = 28 Or. L. J. 209. 

Refusal to examine a witness for defence. 

^ Where the accused wanted to examine a witness in 
his own defence but the witness was not examined, 

Held, that the accused w*as deprived of a right which 
he had by law and that his conviction was bad. (Walsh, 
J.) Bhagwan Das v* Saddiq Ahmad. 

86 1. 0. 79 = 23 A. L. J. 73 = 26 Or, L. O'. 703= 

6 L. R. A. Or. 101= A. 1. R. 1926 AU. 318. 

One of two accused discharged afid cited as 

p7'osecution wit7iess — Court ordering fresh enquiry — 
Ufiwarr anted. 

The persons K and P were sent up for trial. P was 
discharged and cited :-.s a witness for the prosecution 
and examined against K. After the prosecution had 
closed their case the Magistrate of his own motion took 
cognizance of the case against P and ordered a fresh 
enquiry into the case, against, both; 

Held, thar such a course was contrary to the traditions 
of justice in Criminal Courts. (C. C. Chose and 
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CRIMINAL TRIAL — Conviction — When not 
sound. 

Cumifig, //.) EaSATULLA MiaN. In re. 

76 I.C. 1031 = 25 Cr.L.J. 311=A.I.R. 1925 Cal. 104. 

Evidence of handwriting expert — Conviction 

solely on. 

A court ought not to accept blindly the evidence of a 
handwriting expert and should usually require substan- 
tial Corroboration before making it the basis of convic- 
tion. {Earn els, J. C.) GirdhaRI LaL v. KiNG-Em- 
PEROR, 86 LC. 993=12 O.L.J. 194=2 O.W.N. 174 = 
26 Cr. LX 929 = 29 O.C. 1 = A.I.R. 1925 Oudh 413. 

First information refold — Value of — In conflict 

with story in the witness box — Conviction based on the 
report bad. 

First information report is not substantive evidence 
of the facts recorded in them and a conviction cannot 
be based on such reports. They can be used to cor- 
roborate the witnesses who made them and are of value 
showing that they told the same story at the first 
possible occasion. If they tell a different story in Court, 
the report can be used to contradict them or discredit 
their testimony. But it is not legitimate for a Court, 
when witnesses tell a different story in the witness box 
and contradict the report made by them, to discard the 
evidence given on oath and to rely on the report. 
iRyvesJ ) JaMALUDDIN v. KING-EmPEROR. 

74 I. C. 716 = 24 Cr. L. J. 812= 
A. I. R. 1924 AU. 164. 
•—Conviction— When sound. 

— - Offence under general and special law — Prosecu- 
tion under special law — Exceptions to the rule — 
Sustainability of conviction under general law. 

The proposition, that where a particular set of acts or 
omissions constitute an offtnce under the general law and 
also under a special law the prosecution should be under 
the special law is confined to ca«es where the offences are 
coincident or are practically so. Where the accused was 
showto have sent blank papers in an insured cover 
addrnsed to himself and claimed the value of currency 
notees from the Post Office and proceedings were 
instsuted against him for offences under Ss. 420 and 
5ll, I. P. C., and under S. 64 of the Post Office Act and 
he was convicted for offences under the Penal Code. 
Held^ that, assuming that the minor offence under S. 64 
of the Post Office Act was proved, it was not illegal to 
convict the accused for the major offence only. 
(Afacpherson and Dhavale, JJ.') SUCHIT RaUT v. EM- 
PEROR. 9 Pat. 126 = 11 Pat. L T. 224= 

125 I. 0. 770 = 31 Cr. L. J. 934=1930 Cr. 0. 1214 = 
A. I. R. 1930 Pat. 622. 

— -^Search illegal — Property found in possession — 

Conviction good- 

Although a search made in person’s house may be 
illegal rendering the person who made the search liable ■ 
to be sued for damages, still if some property is found, 
possession of which is an offence the person in unlawful 
possession is liable to be convicted. 4 L. B. R. 121, Ref 
A. I. R. 1925 Rang. 205, Diss. from. (^Baguley, /.) 
lyfAUNG San myin v. Emperor. 121 L c. 715= 
7 Rang, 771 = 1930 Or. 0. 241=31 Or. L. J. 303= 
A. I. R.1930 Raug. 49. 

R ioting — Appellate Court rejecting part of 

prosecution story — Conviction on the rest — Validity. 

Where in a trial for the offence of rioting the appellate 
Court refused to believe part o’f the prosecution story as 
to theft and hbuse-breaking but gave sufficient reasons 
for befieving the story of rioting, 

Held that the conviction for rioting was right as the 
Court was not precluded from exercising its pow ers of 
discretion from eliminating exaggeration from evidence 
otheHfi^se found to be true 42 Cal. 784, Expl. 


CRIMINAL TRIAL— Counter- cases. 

{Jackson, J.) VenkaTASWAMY, In re. 

99 I. 0. 1038 = 26 M. L. W. 325= 
28 Cr. L. J. 238= A. I. R. 1927 Mad. 410. 

Cocaine found in shop— Accused habitually serving 

in — Knowledge — Presumption of. 

Held, that they must have been daily handling the 
pots in question and that therefore the finding that both 
of them must have been aware of the existence of the 
cocaine in the pot is justifiable. (20 A. L. J. 162 and 
77 I. C 447, Dist.) {Boys, J.) GaneSH v. 
Emperor. 83 I. C. 892 = 5 L. R. A. Cr. 136= 

26 Or. L. J. 188 = A. I. R. 1924 All. 776. 

Offence consisting of several particulars — Some 

combine to constitute complete offenct — Conviction — 
Absence of charge — Legality, 

Where an accused person has been charged with one 
offence consisting of several particulars a combination 
of some of which only constitutes a complete offence 
and such combination is proved but the remaining 
particulars are not proved and he is conviclfcL of such 
offence although not charged with it, he cannot be said 
to have been misled in his defence by an error in the 
charge nor can it be said that such an error in the 
charge occasioned a failure of justice. {Marten and 
Kincaid, JJ.) KING-EMPEROR v. RaNCHHOD SUR- 
SANG. 49 Bom. 84 = 26 Bom L. R. 964= 

26 Or. L. J. 1000= 87 I. 0. 600 = 
A. I. R. 1924 Bom. 502. 

—Costs. 

— Costs of prosecution — Crown must bear and not 

the complainant. 

All criminal prosecutions are at the instance of the 
Crown and the Crown is really the prosecutor in a 
criminal case and all costs ought to be paid by the 
Crown for summoning witnesses for the prosecution 
{Kulwant Sahay, J.) NANDa KiSHORE MiSRA v. 
KaLIKA MlSRA. 77 I. 0. 810 = 5 F. L. T. 487= 
1924 P. H. O. 0. 196=26 Cr. L J. 468 = 
A. I. R. 1924 Pat. 695. 

—Counter-cases. 

• T 0 be heard by the same Judge. 

Cases and counter-cases should be tried in quick 
succession by the same Judge, who should not pro- 
nounce judgment till the hearing of both cases is 
finished. {Jackson, J.) KRISHNA PaNNADI v. EM- 
PEROR. 1929 M. W. N. 883 = 31 M. L. W. 233 = 
3 M. Cr. C. 56 = 123 I. C. 10 = 
1930 Or. C. 190 = 31 Cr. L. J. 461 = 
A. I. R. 1930 Mad. 190 = 68 M. L. J*. 352. 

Evidence in one recorded behind the back of the 

accused. 

Evidence led in another case and not recorded in the 
presence of the accused cannot be used : A. I. R. 1924 
Lah. 104, Foil. {Fforde and Jai Lai, J J.) HayaL v. 
Emperor. 29 Cr. L, J. 282 = 107 1. 0. 766 = 

10 L. L. J. 389= A. I. R. 1928 Lah, 380. 

’‘Should be tried and decided at the same time. 

Two cross-cases should be tried though separately 
yet at one and the same time, and judgment in both 
only given after all the evidence in both cases has been 
recorded, one should not be postponed till the decision 
of the other. {Dalip Singh, J.) EMPEROR v, 
Krishna Murari Lal. 112 1. C. 663= 

29 Cr. L. J. 1059 = 11 A, I. Cr. R. 384 (Lah.). 

Accused with a counter-case — Must establish his 

case independently. 

It is advisable that when persons who are accused of 
serious charges in the Sessions- Court have a counter- 
case and have also to give some substantive evidence in 
support of it, they should produce that evidence and 
not rely on tlie change pf finding discrepancies ap<^ 
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loopholes in the prosecution evidence. {Mullick and 
Jwala Prasad, //.) PERSHAD TeWaRI zj. EmPEROR. 

26 Or. L. J. 1589=^90 I. C. 661 = 
A. I. R. 1926 Pat, 6. 

— -- E ach to be tried 07t its own requirements — 
Prayer for adjournment of accused’' s case after case 
against him is disposed — If should be granted. 

As regards trial of cross-cases, each case has to be 
decided according to its requirements. In a trial of 
•cross-cases of rioting, after some witnesses were 
examined in the case against the petitioner he prayed 
that the case in which he was complainant might be 
adjourned till the disposal of the case against him. 

Held, that for the ends of justice, the case against 
the petitioner should be disposed of first and then the 
petitioner’s case, if he so wished be taken up since it is 
not fair to force a person in the position of an accused 
person to throw himself open to cross-examination by 
the other side. (^Sukrawardy and Pant on, JJf) 

Makhan Mapa V, Monindra Nath Bose. 

90 I. 0. 719 = 42 0. L. J. 83 = 26 Or. L. J. 1615 = 
A. I. R. 1925 Cal. 1260. 

Simultaneous trial of counter cases not illegal 

unless accused is prejudiced. 

There is no prohibition in law for simultaneous 
trials of counter-cases, but if the accused can show any 
prejudice on account of the simultaneous trial of two 
cases then he will be entitled to a setting aside of the 
conviction (if he has been convicted). {Kuhvant Sahay, 
J.) Ram Saran Singh v. Nikhad Narain. 

88 I. 0. 603=6 P. L. T. 477 = 
3 Pat. L. R. Or. 134= 26 Or. L. J. 1179= 
A. I. R. 1925 Pat. 619. 

-The simultaneous but separate trials of two 

cross-cases of rioting is not bad unless the accused are 
prejudiced. {^Kulwant Sahay, J.) ShaFAYET KhaN 
a/. Emperor. 81 1. 0. 794= 25 Or. L J. 1018= 
A. I. R. 1925 Pat. 162. 

— -Evidence in 07ie case — Not to be considered in 

the other. 

In the case of cross-complaints evidence in one case 
should not be considered in dealing with the case 
brought by the opposite party. (C. C. Ghase and 
Cuming, //.) GaRIBULLA AK.AND A v. SaRDAR 
AKANDA. 81 1. C. 657 = 39 O. L. J. 331 = 

26 Or. L. J. 941= A. I. R. 1924 Oal. 813. 

•^ P ostponement owing to police c kalian — Illegal — 

Each case to be tried separately from the other — Judg~ 
ment after both are finished. 

Postponement of a cross-complaint case owing to a 
police challan is illegal as it is not justified under the 
provisions of S. 344. The accused in either case can- 
not be hampered to prove their case on oath. Simul- 
taneous and contemporaneous trial is the proper course 
though each case must be dealt with wholly separately 
from the other and each case must be decided on its 
own merits upon the facts and circumstances appearing 
therein and judgments in both the cases should be if 
possible delivered after both the trials are finished. 
\Page and Maker ji, //.) SHEIKH BaHATAR r. 
NOBADALI. 83 1. 0. 626=28 0. W. N. 487 = 

26 Or. L. J. 66= A. I, R. 1924 Oal. 634. 
'Two counter >cases of rioting-^Stay of proceed- 
ings in one, before disposal of other. 

Proceedings in one of two counter-cases of rioting 
arising out of the same occurrence cannot be stayed 
merely because the prosecution witnesses in one case if 
examined as witnesses before the trial of the other case, 
in which they are the accused, would be seriously pre- 
judiced in their defence, or because after the disposal 
of that case it may not be necessary to try the counter- 


CRIMINAL TRIAL— Oourt’s duty— CivU dispute. 

case (^Newbould and Suhrawardy, //.)- RAJENDRA 
Nath Ghose v. Amrit Lal Chakra varti. 

71 1. 0. 697 = 24 Or. L, J. 233= 
A. I R. 1924 Oal. 529. 
—Court’s duty— Administration of law. 

Legislature has wisely not thought fit to entrust 

judicial tribunals with the prerogative of mercy and the 
Judges must remember that they are sworn to administer 
the law not as they wish it might be but as they find it. 
(jCou*-t?iey-Terrell, C. J. and Dhavle, /.) SOHRAI 
Sag V. Emperor. 1241. 0. 836 = 31 Or. L. J. 721= 
11 P. L. T. 148 = 9 Pat. 474= 
1930 Or. 0. 516= A. I. R. 1930 Pat. 247. 
A Court should keep judicial and executive consi- 
derations separate. Where the Court practically held 
that the accused had been wrongly convicted but that as 
the situation at the place w^as likely to cause an embar- 
rassing situation for the executive authorities, it was 
necessary that they should be offered up as victims to 
avert such calamity. 

Held, that such a course was a travesty of justice. 
(^Fforde, J.) KHEM ChaND v, EMPEROR. 

89 I. 0. 316=26 Or. L. J. 1339 = 
A. I. R. 1925 Lali. 625. 
-Court’s duty— Appellate Court. 

In a case where the defence is disclosed on behalf 

of the accused it should be stated as such by the appellate 
Court and the evidence if any upon which it is founded 
is to be discussed and a conclusion is to be arrived at 
by the appellate Court in the same way as in the case 
for the prosecution. It is not enough to say that the 
prosecution has been proved and that, therefore, it is 
unnecessary to deal with the defence case. (^Pearson and 
Mullick, //.) SaMRU V, BaNSaRI. 

123 I. 0. 742= 31 Or. L. J. 567= 
1929 Or. 0. 197 = A. I. R. 1929 Oal. 632. 
—Oourt’s duty— Arguments. 

It is the duty of the Court to hear any arguments 

that may be offered in every criminal trial or proceed- 
ing. {Dalai, A. /. Cf) BaJI NaTH Sah v. EMPEROR. 

83 I. 0. 340 = 25 Or. L. J. 1380= 
27 O. 0. 323 = A. I. R. 1926 Oudh 228. 
—Court’s duty— Benefit of exceptions, 

Unlike a civil suit in which the Court is confined 

more or less to the pleadings, in a criminal case, before 
a conviction is recorded, it always has to be seen 
whether the proved or admitted facts bring the case 
within an exception, which takes it out of the offence 
defined even though the accused has not specifically 
relied on getting the benefit of the exception. {Mukerji^ 
J.) Muhammap Gulz/. Fazley Karim. 

122 1. 0. 205 = 31 Or. L. J. 369= 
33 C.W.N. 446 = 56 Oal. 1013=A.I.R, 1929 Oal. 346. 
—Court’s duty— Civil dispute 

— — Criminal case on the basis of civil dispuie-^If 

criminal offence made out, disposal according to crimi* 
ncU law. 

Where a criminal case is launched on the basis of a 
civil dispute between the parties it would be proper for 
the Magistrate to consider whether or not the case was of 
a civil nature and if he came to the conclusion that only 
a civil wrong had been committed, he should have said 
so and dealt with the case accordingly. If, on the other 
hand, he was of opinion, that a criminal offence had 
been committed, though he might refer to che evidence 
in a manner equally appropriate to civil proceedings he 
should not have lost sight of this fact that he was deal- 
ing with a criminal prosecution and ultimately he should 
have disposed of the case purely from the stand point of 
the^ criminal law. {JBucklcmd and Cuming, J/i) Bha- 
BANI PRO$AD * MOITRA V, HARI CHARAN BHAX- 
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TACHarjee. 24 Or. L. J. 714=73 I. 0. 938 = 

38 0. L. J. 7. 

—Court’s duty— Convincing proof . 

A Judge has not to decide whether the prosecu- 
tion story is the more probable but whether or not there 
has been definite and convincing proof, {Macnazr, A. 
/. 6’.) Ramadayai.z/. Emperor. 1171. 0. 277= 
30 Cr. Is. J. 789 = A. I. R. 1929 Nag. 113. 

—Court’s duty— Cruelty to animals. 

^Honorary Magistrates should deal severely with 

cases of great cruelty to animals. (^Heald^ /.) EmperOR 
Bejai. 3 Bur. L. J. 155 = A.I.R. 1924 Rang. 373. 

—Court’s duty— Duty of Judge 

A Sessions Judge should start his interest in a case 

at the very beginning of the trial and not when the time 
comes to write or dictate the judgment. First of all the 
ingredients of an offence ought to be clearly grasped and 
then attempts made continuously to discover whether 
the evidence of the complainant and that of the prose- 
cution witnesses did satisfy those ingredients or not. 
When a consideration of the facts of the case and of 
their applicability to a particular section of the law are 
left to the end, a trial is bound to suffer and often a 
decision is arrived at in conflict with law. {Dalai ^ /.) 
SuRAj Prasad v. Emperor. 

1930 Cr. C. 759 = AJ.R. 1930 All. 634. 
K Judge ought not to take the role of a prose- 
cutor. {Wazir H%san. A./.C.) SaRJU SlNGH v, EM- 
PEROR. 88 I.C. 852=26 Cr. L. J. 1236 = 

A.I.R. 1925 Oudh 726. 
— Courts duty— Duty of Magistrate. 

In a case under S. 19 (1), Arms Act, quantity of 

lead found with the accused and the neigh boui hood were 
such as to suggest that the lead was used for fishing pur- 
poses, the Magistrate merely asked each of the accused 
whether he admitted having the lead for sale without 
license although they were not represented by Counsel 
and on their pleading guilty convicted them. 

Jlelcl, that the Magistrate should have in his examina- 
tion of the accused put some questions with a view to 
elucidating from them whether they were prima facie 
vendors of lead for industrial, that is, fishing purposes 
within the meaning of Arms Act. Sch. 2 (7) (4). {Doyle 
/.) ALi hossein V. Emperor. 1930 Cr. C, 1177= 

A.I.R.1930 Rang. 349. 

It is the duty of the Magistrate, when dealing 

with ignorant individuals accused of technical offences 
to go very thoroughly into the evidence, and whei e they 
are not defended by advocates to give them some assis- 
tance in putting up obvious defensive pleas. {Doyle. /.) 
Au HoossEiN V. Emperor. 1930 Cr. C. 1156= 

A.I.R. 1930 Bang, 349 

—Court’s duty— Evidence. 

^Discrepancy between hottest witmsses — Court 

should endeavour to clear up. 

When two presumably honest witnesses tell discre- 
pant stories there is probably some confusion which can 
be cleared up and a Court ought not to record the dis- 
crepancies without some attempt to discover their 
origin. {Jackson, J,') KUPPUSWAMY lYER. In re. 

1930 M. W. N. 169. 
— ■ Prosecution witness~^Testimony incotwenieni to 
prosecution — Cannot be brushed aside<.^ 

Per Waller, J. — If a witness put forward by the 
Crown as a witness of truth says something inconvenient 
the Court cannot brush it aside as being insignificant or 
on the ground that he had been got at by the defence; 
{Waller and Ananthaknshna Iyer, //.) COLLETT » 
Emperor. ^ ; 1929 M.W.N. 396. 
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Opinion of predecessor — Irrelevant. 

A Court is not bound by the opinion of its predecessor 
about the evidence in a connected case. It should 
w’eigh the evidence before it and form its own opinion. 
{Broadway, J.) GODHA v. EMPEROR. 

8 Lah. 263 = 28 P. L.R.433=103 I. C. 206 = 
28 Cr. L. J. 670 = A. I. R. 1927 Lah. 500. 
—Court’s duty— Examiii^ation of accused. 

Must give accused opportumty to explain. 

Neither a Magistrate nor a Judge is entitled to cross- 
examine an accused person but it is their bounden duty 
to question him generally on the case and give him an 
opportunity of explaining any point in the evidence 
against him. {Boys and Yoimcf. JJ.) GOLI v. EM- 
PEROR. 120 I. C. 202= 31 Cr. L. J. 8 = 

1930 Cr.C. 33= 1930 A.L.J. 82= A.I.R. 1930 All. 17. 
—Court’s duty— Jurisdiction. 

-——-—Not to go out of zvay to find a Sessions case. 

It is not incumbent upon a Magistrate to go out of his 
way to find that a case exclusively triable by a Court of 
Sessions might arise from facts before him, if they were 
proved. ‘ {Fullan, J.) ' BaLKISHEN v. EMPEROR. 

123 I. C. 766 = 31 Cr. L. J. 563=- 1930 A. L. J. 465= 
1930 Cr. C. 448= A. I. R. 1930 All. 280. 

—Court’s duty— Personal knowledge. 

Personal knowledge ought not to be imported in. 

deciding a case. {S cott -Smith, J.) WaLI MuhamMaD 
Khan 2^. Emperor. 81 1. C. 344=25 Cr. L. J. 808=? 

A. I.R. 1925 Lah. 166. 

—Court’s duty— Practice. 

• Accused pleading guilty — Case must nez'ertheless 

be proceeded with. 

The trial of an accused person does not necessarily 
end if he pleads guilty but evidence may and should be 
taken in cases of murder as if the plea had been one of 
not guilty and case decided upon the whole of the evi- 
dence including the accused’s plea. It is not in accord- 
ance with the usual practice to accept a plea of guilty 
in a case where the natural sequence would be a sen- 
tence of death; 8 Bom. L. R. 240; 19 All. 319 and 19 
Bom. L. R. 356 Ref. {C.C. Chose and Jack, JJ.) 
Hasaruddjn Mohammed v. Emperor. 

1151. C. 582=30 Cr. L. J. 608 = 
12 A. I. Or. R. 1320=A.I.R. 1928 Cal. 775. 

—Court’s duty— Previous conviction. 

———Not to prejudice present trial. 

In cases w^here S. 75, Penal Code, is to be applied a 
great deal more care should be given to the inquiry and 
trial than is usually given to them. An accused person 
though he has several convictions behind him is entitled 
to have his case treated as if it was not a foregone con- 
clusion that he is guilty. {Boys and Young, //.) GOLI 
V. Emperor. 120 1. 0. 202= 1930 A. L. J. 82= 
1930 Cr.C. 33=31 Cr. L. J. 8 = A. I. B. 1930 All. 17. 

—Court’s duty— Procedure. 

Must not shut its eyes to a graver offence proved 

on facts found. 

It is not right for a Court to minimise an offence by 
shutting its eyes to a graver offence which on the facts 
found by it has been committed, and to refrain from 
charging the accused with that offence, and by such 
abstention to justify itself in trying the case summarily. 
{Boys, J.) MEWA LAL v. EMPEROR. 

116 I. C. 789 = 1929 A. L. J. 340 = 
10 L. B. A. Or. 57=11 A. I. Cr. R. 402 = 
SO Cr. L. J. 686=61 AIL 640 = AJ,R. 1929 AU. 349. 

Prompt disposal — No excuse for not attending to 

procedure. 

1 While prompt disposal of a critninal case is a matter 
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of importance, it is of equal or even greater impor- 
tance to pay proper attention to the procedure prescribed 
by law. (B/iide, /.) FaQIR SlNGH v. EmPEROR. 

1101. 0. 801 = 10Lali. 223 = 30 P. L. R. 385 = 

11 A. I. Cr. R. 1 = 29 Or. L. J. 769 = 

A. I. B. 1929 Lab. 382. 

Musi dtsco7itt7tue proceedings when no offence 

is disclosed. 

Where on facts as alleged by the complainant himself 
no criminal offence is disclosed, it will be an abuse of 
the process of Court to allow criminal proceedings to 
continue. (J'ek Chand, /.) AMAR NatH v. EmperOR. 

113 I. 0. 536=10 L.L. J. 485= ' 

12 A. I. Cr. B 85 = 30 Cr. L. J. 162= 

A. I. R. 1928 Lab. 945. 

Should insist upon compliance with procedural 

law as embodied in statutes and decisions. 

It should be the duty of the presiding officers in cri- 
minal trials to see that the requirements of law as laid 
down in the Cr. P. Code and by the High Courts are 
complied with fully and satisfactorily. {C. C. Ghose 
and Cammiade. //.) TuKA Mea v. EmperOR. 

31 0. W. N. 387 = 28 Or. L, J. 478= 
101 1. C 606 = A. I. R. 1927 Oal. 936. 

^p/ot hound to wait till iiiatter is compounded in 

arbitration. 

A criminal case is not a matter between partie.s as a 
civil case is. A Magistrate is not bound to recognize a 
reference to arbitration and wait for the arbitrators to 
make the award though it will be reasonable to do so. 

If he does not choose to wait he wdll not be doing any- 
thing illegal. But if he chooses to wait and then there 
is an aw^ard, that award may amount to a compounding 
of the offence in question, and if it is an offence com- 
poundable under S. 345 effect will be given to such 
compounding. But till the actual compounding takes 
place the Magistrate is not bound at all to stay his 
hands but may go on with the trial of the case himself. 
(Krishnan, J.) RaMALINGA AiYAR v. VaRADARA- 
JULU AiYaR. 90 I. 0. 666 = 26 Or. L. J. 1594 = 
22 M. L. W. 390 = 1925 M. W. N. 753 = 
A. I, R. 1925 Mad. 1211 = 49 M. L. J. 544. 

— ^Deatb of complainant. 

N'o abatement. 

A criminal prosecution under S. 323 of the Indian 
Penal Code does not abate by reason of the death of 
the person injaied. 44 Mad. 417, Foil. {Dalai ^ /.) 
Musa v. Emperor. 81 1. C. 719 = 22 A.L. J . 520 = 

5 L. R. A. Cr. 96 = 25 Cr. L. J 1007 = 
A. I. R. 1924 AU. 666. 
—Defence— Pair opportunity. 

—•Before taking action against a person foi fabri- 
cation of false evidence it is necessary that he should 
be given an opportunity to substantiate his allegations. | 
(Devadoss and Wallace, Jf.) SESHAYYA 7>, B. SUBBA- 
RAYUDU. 90 L C. 661 = 26 Or. L, X 1589= 

1926 M. W. N- 470 = A. I. B. 1926 Mad. 1157. 
—Defence— Ignorance of law. 

Ignorance of law cannot be pleaded as a defence 

where the law has been transgressed but where there is 
a proviso to the law which if pleaded would^ establish 
a sound defence an accused may under certain circum- 
stances plead that he was not aware of the proviso. 
Where in a prosecution for an offence under S. 19 of 
-the Arms Act the accused were not defended by Counsel 
and they did not plead the exceptions under S. 2 (7) (a) 
of that Act though the circumstances showed it could 
well have been pleaded, 

la'eidy that the Magistrate ought to have questioned 
them regarding the possible defence and that the accused 
could plead the exception in revision, (JDayU^ /.) 
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ali hossein V. Emperor. 1930 Or. 0. 1177= 

A. I. B. 1930 Bang. 349. 

— Defence— Pleas. 

N'o offence in law — Plea of guilty — Effect. 

The plea of guilty does not avail, when the offence in 
question has not been committed in the eye of the law 
{Shadi Laly C. J.) MT. DaRRaN w EmPEROR. 

10 A. I. Or. B. 486 = 110 I, C. 101 = 

29 Cr. L. X 645 = A. I. R. 1928 Lab. 827. 

Inconsistent pleas — Accused not barred. 

An accused person cannot be barred from setting up 
inconsistent pleas. 16 Cr. L. J. 76 and A. I. R. 1923 
Cal. 7l7, Rel. on. {7'ek Chand and Coldstreaniy //.) 
Santa Singh v. Emperor. 29 Cr. L. J. 117= 

106 I. C. 709 = A. I. B. 1927 Lab. 710. 

Plea of self -defence — First taken in Appellate 

Court —If sustainable. 

Where the accused were convicted of the offence of 
rioting and in appeal they raised the plea of self-defence 
for the first time in the wffiole proceedings, 

Held, that they were entitled to have the plea ex- 
amined by the Court. (Mears, C. J. and Sulaiman, y.) 
ajudhia Prasad v. Emperor. 87 I. C. 597= 

26 Cr. L. X 997 = 6 L. B. A. Cr. 81= 

A. I. B. 1925 All. 664. 

'Contributory negligence — No place in criminal 

law. 

The plea of contributory negligence has a distinct and 
recognised place in the I.aw of Torts, but finds no place 
in an indictment for criminal negligence. {Kennedy^ 

J. C, and Rupchand Bilara*ny A. J. C.) FRANK 
CROSSLEY Woodward v. Crown. 92 1. 0. 438= 

18 S. L. B. 199 = 27 Cr. L. J. 267= 

A. I. R. 1925 Sind 233. 

Right of private defence can be found though 

not pleaded. 

I Even where a right of private defence is not pleaded 
the Court on finding on the evidence before it, that the 
accused acted in the exercise of his right of private 
defence, is bound to take cognizance of this fact. 
16 A. L. J. 169, Foil. {Mukerji, /.) EMPEROR v. 
KiSHEN LaL. 85 I. 0. 245=22 A. L, X 501= 

5 L. B. A. Cr. 177= 26 Or. L. J. 501= 
A. I. B. 1924 All. 646. 

Self-defence — General fight between parties — Not 

available. 

The defence of self-defence which must be specific 
individual in every case cannot be relied on where 
there is good evidence to held that there was a general 
fight between two parties {Qdgers and Wallace, JJ.) 
BACHALA PEDA SOMADU V. NEI’HIPUDI Appigadu. 
81 1. 0. 203 = 47 Mad. 232= 18 M. L. W. 706 = 
33 M. L.T. 159= 26 Or L. X 716 = 
A. I. B. 1924 Mad. 379 = 45 M. L. J. 602. 

Alternate Of inconsistent defence. 

By setting up an inconsistent defence there can be no 
doubt that the case for the accused becomes consider- 
ably weaker than if he settled his best line of defence 
and set up that defence only. But there is nothing illegal 
in setting up an alternative and inconsistent defence. 
{Fewbould and Suhrawardy, jjf) NAGENDRA CHAN- 
DRA Dhar V. King-Emperor. 76 1. 0. 430 = 

27 0. W. N. 820=38 O. L. X 203= 
26 Or. L. X 190=A. I. B. 1923 Cal. 717. 
— Defence— Practice. 

—*-r-^Atcusedfs staiements — Trend of cross-examina- 
tion — Arguments for ‘ defence— Defence ascertained 
from- 

The nature of the defence is to be ascertained not 
only from the statements of the accused persons them- 
selves, but also from the tretid of the cross-examination 
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of the prosecution witnesses and from the arguments of 
the accused’s pleader at the close of the trial. {^Pearson 
and Patterson, JJ.) KUTI v. EMPEROR. 

127 I. 0. 263= 31 Or. L. J. 1203=1930 Or. 0. 750 = 
51 C. L J. 339 = A. I. R. 1930 Oal. 442. 
—Defence— Prejudice. 

Slight inaccwacy of, in charge — No prejiidice. 

The accused are not prejudiced because the charge 
stated that they committed an offence in Septembei 
whilst the evidence showed that the offence was com- 
pleted before. {^ Brown , /.) U. PATH AD A, U. PaDUMA 
AND U. Nandiya V . Emperor. 84 I. C. 245 = 

3 Bur. L. J. 178 = 26 Or. L. J. 245 = 
A. I. R. 1924 Rang. 371. 

— Defence— Procedure. 

Gaps in case left by prosecution — Attempt to fill 

up by cross-examination — Deprecated* 

Per Waller, J. — It is a curious conception of the 
duty of an advocate that he should endeavour by means 
of his cross-examination to fill up the gaps in the case 
against his client left by the ineptitude of the piosecu- 
tion. {JValUr and Anantahrishna Iyer, JJ.) COLLET 
V . Emperor. 1929 M. W. N. 396. 

Prima facie case prerved — Accused should rebut 

by evidence— Not merely criticise. 

When appearances are against the accused in a case 
and the prosecution has established prima facie the 
existence of inciimiriating circumstances, it is the duty 
of the defence to rebut the presumption arising from 
them by some tangible evidence other thanbymeie 
criticism and suggestions or untested and uncoirobo- 
rated statements from the dock. {Buckland, Snhra^ 
wardy, and Cammiade, J J.^ HaRI NaRAYAN CHAN- 
DRA V. Emperor. 46 c. L. J. 368 = 

29 Or. L. J. 49 = 106 I. 0. 545 = 
9 A. L Or. R. 228= A. I. R. 1928 Oal. 27. 

Prosecutitm must prove case — Accused then must 

rebut — Mere relying oti discrepancies not enough. 

It is true that the prosecution must prove their case 
in the first instance before the accus^ can be called 
upon to make their defence ; but when evidence has 
once been given on oath by witnesses who profess to 
have seen the occurrence and who directly implicate the 
accused and ascribe particular acts to them, it will not 
avail the accused merely to rely upon a discrepancy here 
and a discrepancy there or upon the absence of adequate 
motive or on indications that there may be exaggera- 
tions in the prosecution story. They should call 
witnes«5es to prove on oath, (^Mullick and Wort, J J.) 
Ghansham Singh v. Emperor. 6 Pat. 627= 
107 I. C. 305 = 29 Or. L. J. 239 = 9 A. I. Or. R. 460 = 
A. I. R. 1928 Pat. 100. 

Prima facie case made out^ Accused cannot rely 

on infirmity of prosecution evidence or presumption of 
innocence. 

If prima facie case is made out against the accused, 
he cannot rely safely on the presumption of innocence 
or on the infirmity of the evidence for the prosecution ; 
and then it is open to the Court to convict him. The 
force of suspicious circumstances is augmented when- 
ever the party attempts no explanation of facts which he 
may reasonably be presumed to be able and interested 
to explain. 7 S. L. R. 109, Foil, {^Kincaid, J. C. 
and kupchand Bilaram, A. J. C.) BljKSHAN v. EM- 
PEROR. 98 I. 0. 113= 27 Or. L. J. 1266 = 

A. L R. 1927 Sind 85. 
—Defence— Right of accused. 

R ight of cross-examination.. 

Xt is a clear .right of the accused to cross-exatriine 
pr<»ecution witnesses before the committing Court makes 
up its mind as4o whether thfere is a case to be commit- 
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ted. {^Rankin, C . J. and Patterson, J.) NANOORAM 
Goenka V. Fulchand Jaipuria. 57 Cal. 945= 
1930 Or. C. 1154 = A. I. R. 1930 Cal. 764. 

— ■ Right to be convicted only on comincing ei'idence. 

An accu&ed is entitled to say that he should only be 

convicted on clear and convincing evidence and that 
w’hen there are important discrepancies in the evidence 
it can neither be clear nor convincing. (Beasley, C. J. 
and Cornish J.) PeDDA PULLAPPA v. EmPEROR. 

1929 M. W. Nf. 592. 

Right of address of defence Counsel — Written 

address — Irregularity not illegality — Waiver of oral 
address. 

In matters where counsel on behalf of accused is 
entitled to be heard, he is entitled generally to be 
heard by an oral address and not by written speech. 
Written addresses filed by counsels do not stand higher 
than notes of counsel’s ai guments taken down by the 
Magistrate and cannot form part of the record. No 
doubt address of counsel is a valuable right which 
every party accused of crime who engages counsel to 
defend him is entitled to regard as such. But if the 
Magistrate asks the counsel io unite out his address in 
lieu of addressing him it constitutes not an illegality or 
nullity but only an irregularity which might be 
waived. The right to address the Magistrate on the 
case is for the benefit of the accused and he is entitled 
to waive such light and his counsel is entitled to'uaive 
it in favour of a written address, (Mitza and Patkar, 
JJ.) Vinayak V. Emperor. 12 A. I. Or. R. 73 = 
30 Or. L. J. 185 = 53 Bom. 119 = 118 I. 0. 612 = 
30 Bom L. R. 1630 = A. I. R. 1928 Bojn. 567. 
Warrant case — Reserving cross-examination of 
complainant — Case treated as summons case after charge 
— Order unjustifiable. 

In a case tiied as a warrant case under S. 323, I. P. 
C. some of the prosecution witnesses were cross-exa- 
mined, accused reserving his right of cross-examining 
the complainant and a charge was framed against the 
accused. At this stage the Magistrate ordered the case 
to be treated as one under S. 352, I. P. C., that is to 
say, as a summons case and the accused were refused 
permission to further cross-examine the piosecution 
witness. 

Held, the order of the Court was unjustifiable and 
the accused must be allow’ed to cross-examine all the 
prosecution witnesses that they may wish to. (Dalip 
Singh, J.) Devi Dayal v. Mt. Rattan Devi, 

29 Or. L. J. 235= 107 1. 0. 286 = 
A. I. R. 1928 Lab. 294, 
Not to he pinned to any statement made. 

An accused person is not bound to speak the truth 
and he cannot be pinned down to any statement that he 
may have made. (Broadway and Campbell, JJ.) 
Kakar Singh v. The Crown. 81 1, c. 717= 
25 Or. L. J. 1006 = 6 L. L. J. 576= 
A. 1. R, 1924 Lab. 738. 
—Defence— Statemeat of accused. 

Written statement. 

There is no provision in law for the accused filing a 
written statement. (Dawson-Miller, C.J. and Mulhek, 
J.) Emperor v. Zahir Haider Bilgrami. 

97 1. C. 17=7 A. 1. Or. R. 97=7 P. L. T. 367 = 
27 Or. L J. 1041= A. I. R. 1926 Pat. 566. 
—Duty of prosecution. 

- — Burden on prosecution to establish charge — 
Suspicion not sufficient. 

The onus of proving everything essential to the 
establishment of the charge against the accused lies 
Upon the prosecution' who must prove the charge sub- 
stantially as laid. The guilt - ofthe accused must be* 
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proved beyond a reasonable doubt. The gravest sus- 
picion against the accused will not suffice to convict him 
of a crime, unless evidence establishes it beyond doubt. 
(^Raza, /.) RaNGI LalL v. EMPEROR. 

126 I. 0. 679-31 Or. L. J. 1078=1930 Or. 0. 725 = 

7 O. W. N. 556 = A. I. R. 1930 Oudh 321. 

Previous conviction should be brought to notice 

at proper tune. 

Although there is a general duty cast on the trial 
Magistrate to sec that all the material evidence is before 
the Couit, still that duty cannot relieve the prosecution 
from what is primarily their duty to see that matters, 
such as pievious convictions are brought definitely to 
the notice of the Court at the proper time. {Boys and 
Sen.JJ.) Emperor z/. Prem. 1151. C. 868 = 
1929 A. L. J. 397 = 10 L. R. A. Or. 76 = 
11 A. I. Or.R. 513 = 30 Or. L. J. 529 = 
A. I. R. 1929 AU. 270. 
A feiv only of the eye-witnesses called by prosecu- 
tion — Others must be called too — Omission — Adverse in- 
ference. 

The police are entitled, if they like, to rest their case 
on the evidence of two or three eye-witnesses but where 
it is obvious that there w'ere many other people who 
could have come forward and given evidence in the 
matter but who are not called by the prosecution they 
should be called. Omission to do so is a circumstance 
against the prosecution. (Beadey, C. J. and Cornish,, 
J ) Kumaraswami Asari V. Emperor. 

1929 M. W. N. 587. 

Ambiguity — Material facts — Must he clearly , 

explained, \ 

Per Anantakrishna Iyer, J , — In a prosecution for a 
serious offence such as under S. 304-A, I. P. C. great 
care ought to be taken on the side of the prosecution 
that nothing ambiguous is left on the records and 
circumstances having material bearing on the case are 
to be clearly explained by evidence. {Waller and 
Ananthakrishna Iyer, //.) COLLETT v. EmPEROR. 

1929 M. W. N. 396 

Capital case — Prosecution to lead all available 

evidence — Option of choosing favourable and withhold- 
ing hostile evidence — Not allowed. 

Per Jwala Prasad, J , — In a capital case it is un- 
doubtedly the duty of the Public Prosecutor to place 
before the trial Court the testimony of all available 
witnesses. This salubrious rule should be adhered to 
for the ends of justice and the prosecution should not 
be left the option of choosing witnesses who would 
support the prosecution case and withholding those who 
would not Unless it is shown by facts and circum- 
stances in the case that the witnesses were withheld 
because they would not tell the truth, the prosecution 
should not be left the option to choose. To allow such 
an option is to create embarrassment. The Court should 
have the whole of the material evidence and of all eye- 
witnesses whether in favour of or hostile to the prosecu- 
tion so as to form its own opinion upon the entire evi- 
dence. 10 C.L.R. 161 and 42 Cal. 422, Appr. {Jwala 
Prasad and Jam s, JJf} MATHURA TeWARY v, EM- 
PEROR. 120 I. 0. 37=10 P. L. T. 177=8 Pat. 626 = 
30 Or. L. J. 1136 = 1929 Or. 0. 165 = 
A. I. E. 1929 Pat. 343. 

Public prosecutor represents Crown, not police — 

All eTjidence for or against accused must be let in. 

The duty of a Public Prosecutor is to represent not 
the' police but the Crown and this duty should be dis- 
charged fairly and fearlessly and With a full sense of 
the responsibility attaching to his position. In a capital 
ca^ it is the duty of the Crown to place before the 
Court all materials irrespective of the question as to 
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whether they help the accused or go against him, the 
rule is not merely a technical one but founded on com- 
mon-sense and humanity. {Coiuiney-Terrell, C. J. 
and Fazl Ah, J.) KUNJA SUBUDHI v, EmPEROR. 

116 I. 0. 770 = 8 Pat. 279 = 10 P, L T. 549 = 
30 Cr. L. J. 675 = 1929 Cr. 0. 62 = 
13 A. I. Or. R. 143 = A. I. R. 1929 Pat. 275. 
-Changing ground. 

The prosecution cannot be permitted at the last 
moment without notice to the accused to change its 
ground. {Dalai, J.) BhaN DEB v. EmPEROR. 

112 1. 0.588 = 51 All. 463 = 11 A. I. Or. R. 213 = 
29 Or. L. J. 1084= 1929 A. L. J. 90 = 
10 L. R. A. Or. 27= A. I. R. 1928 All. 696. 

Positive affirmative evidence of guilt — Prosecu- 
tion should give. 

Undoubtedly the proof of the case against an accused 
must depend for its support not upon the absence or 
want of any explanation on the part of the accused 
hims-elf, but upon the positive affirmative evidence of his 
guilt that is given by the Crown. {Kinkhede, A^J.C ) 
Mt. Shevanti V. Emperor. 109 1. 0. 497= 

29 Cr. L. J. 561 = 10 A. I. Or. R. 368 = 
A. I. R, 1928 Nag. 267. 
'Basing case on partial admission. 

Case for prosecution must be proved by evidence of 
Crown witnesses and cannot be based on partial admis- 
sion of accused in defence. {Nccnavutiy, J.) RaMESH- 
war V, Emperor. IIO 1. 0. 796 = 

5 O. W. N. 601 = 11 A. I. Cr. R. 41 = 
29 Or. L. J. 763= A. I. R. 1928 Oudh 373. 

'Accused cutting jhalasi from area not included 

in his right — Onus on prosecution to prove that accused 
did not cut within his area. 

An area of 1100 bighas was attached and the accused 
cut fhalasi within that area. Prior to the date of 
cutting, the accused obtained delivery of possession of a 
portion of the attached area extending to about 345 
bighas. The trial Court below assumed that, unless the 
petitioners proved that they cut from within the area of 
345 bighas of which they got possession they must be 
considered to have committed theft and they were 
convicted of offences under Ss. 379 and 143, Pena! 
Code. 

Held, that it was for the prosecution to establish all 
the ingredients of the offence punishable under S, 379. 
The Crown ought to have shown that the petitioners 
were not cutting within that area of which they had ob- 
tained delivery of possession. {Macpherson, /.) 
TuLSi Mahto V, Emperor. 107 I. 0. 529= 

29 Or. L. J. 269 = 9 A. 1. Or. R. 643 = 
A. L B. 1928 Pat. 249. 
to suggest motives of accused. 

It is not the duty of the prosecution to suggest or to 
prove any motive on the part of the accused in commit- 
ting an offence under Ss. 304 and 147, If the actual 
evidence as to the commission of the offence is believed, 
then no question of motive remains to be established. 
{Nanavutty^ J.) TILAK RaM v, EMPFROR. 

110 1. O. 800 = 6 O. W. N. 696 « 
29 Or.L. J. 768 « 11 A. I. Or. B. 66. 

“ Material witnesses withheld by prosecution-— 

Sufficient to discredit. 

Where in case under S. 143, Penal Code there w^ere 
four persons of the locality in the mob restraining and 
demonstrating and they were thus in a position to 
depose to the words uttered and conduct displayed by 
the mob, but these persons had been' withheld and no 
; reason had been given by the prosecution for not exa- 
; mining them, . ' 

Beld\ that this was stiffident to discredit the pro- 
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^ecution version. {Jwala Prasad^ /.) JAGI RaUT tj. 
Emperor. 105 1. 0. 234= 9 P. L. T. 260 = 

28 Or. L. J. 906= A. I. E. 1928 Pat. 98. 

Accused tying^ cattle in municipal area — Proof 

as to ownership of area — Onus on prosecution. 

When an accused is charged for lying cattle on 
Municipal area, the burden is on the prosecution to 
prove that the area in question belonged to the Munici- 
P)ality. {Banerji, /.) MUNICIPAL BOARD, BENARES 
V. MahaDEO. 102 I. 0. 784= 8 L. R. A. Or. 105 = 
28 Or. L. J. 608=8 A. L Or. R. 98 = 
A. I. R. 1927 AIL 618. 

Prosecution should not be allowed to change its 

^ase — Prosecution should not be allcrwed to file docu- 
ments which defence relies on for discrediting them. 

It is not open to prosecution to put forward receipts ^ 
«and witnesses as genuine and then at the last moment, 
at the time of the argument, to repudiate them all and 
^start a new case altogether. Court should see that pro- 
-secution puts forward a real case from the beginning 
and sticks to it up to the end. The prosecution should 
not be allowed to file documents which the defence has 
had a chance to file for itself for the purpose of discre- 
‘diting them. It amounts to this that when an accused 
has put forward his defence in the committing Court it 
“is open to the prosecution to call evidence in the Sessions 
Court to rebut and discredit the accused’s defence, be- 
fore it is even known whether or not the accused intends 
to put forward that defence in the Sessions Court. It is 
'in effect permitting the prosecution to call evidence in 
rebuttal of the accused’s defence, a practice wholly un- 
'authorised and not admitted by the Criminal Procedure 
Code. {Wallace and Madhavan Nair jjf) BISWA- 
NAIH Das, In re. 100 I. 0. 365= 28 Or. L, J. 285 = 
A. I. R 1927 Mad. 533. 

The guilt of a person accused of a crime has to 

be established by the evidence for the prosecution. 
^{Broadway, /.) EmPEROR v. SaIN DaS. 

94 I. 0. 257 = 8 L. L. J. 180=27 Or. L J. .593 = 
27 P. L. E. 363 = A. I. R. 1926 Lab. 376. 

-Weakness of defence cannot help prosecution 

which must prove guilt beyond reasonable doubt. {Wa- 
.sir Hasan and Neave^ A. /. Cs.) HiRA LaL KING 
Emperor. 84 1 0. 49 = 27 O. o. 188= 

26 Cr.L.J. 225= A. I. R. 1926 Oudb 78. 

All witnesses should be called — Escceptimt — Un- 

.necessary and untruthful witnesses 

All witnesses who prove their connection with the 
transaction, connected with the prosecution, should be 
called, unless the prosecution is under the bona fide be- 
lief that such witnesses would not speak the truth, but 
the Public Prosecutor is not bound to call as witnesses 
for the Crown any person whose evidence in hj.s opinion 
is unnecessary. (1882) 8 Cal. 121, Appr. (19l5) 42 Cal. 
422 Dist. (1894) l5 All. 84; (1922) 49 Cal. 277, Foil. 
^{Odgers, /.) DORAISWAMI UdayAN v. EmpEROR. 

751.0.987 = 33 M. L. T. 213 = 
1923 M. W. N. 782 =25 Or. L. J. 75= 
A.I.R. 1924 Mad. 239= 
46 M. L. J. 846. 

'• " ‘Weakness of defence evidence not sufficient to con- 

'vict ike accused. 

Because the defence evidence is all untrue, it cannot 
be assumed that the accused is a dishonest person, and 
-therefore he had dishonest intention in receiving stolen 
property. It is the duty of the prosecution to establish 
by its own evidence that the accused is guilty. The 
weakness of the defence evidence is no ground for find- 
ing the accused guilty. {Krishnan^ /.) RamuDU Iyer 
w. Emperor. 72 1, a 638 = 24 Or. L. J. 426= 
X7 M. L. W, 370=32 M.L. T. 318 = 
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A. I. R. 1923 Mad. 365 = 44 M. L. J. 243. 

—Evidence. 

Admissibility. 

Appreciation of. 

Approver. 

Conduct. 

Corroboration. 

Credibility. 

Doubtful. 

Examination. 

Expert evidence. 

Failure to examine witness. 

Intention. 

Maps and plans. 

Motives 

Presumptions. 

Procedure. 

Quantum of. 

Rejection of. 

Reliability. 

Statements. 

Sufficiency of. 

Value of. 

Witnesses. 

Miscellaneous. 

I — Evidence— Admissibility. 

Incriminatory evidence found in search of accu- 
sed's house. 

The Crown is entitled to rely upon any material evi- 
dence of an incriminatory character found in the house 
of an accused person as the result of house search. 
{Voung and Sen, Jf.) EMPEROR v. NaRBADA PRA- 
SAD. 1211. C. 819 = 1930 Cr. C. 64= 

51 All. 864= 31 Or. L. J. 356 = 
A. I. R. 1930 All. 38. 

— Admitting inadmissible evidence — IVhen trial 

vitiated. 

Misieception of a piece of evidence which is inadmis- 
sible but which has very little weight and admission of 
which causes no substantial injustice, does not vitiate 
the trial. {Courtney-Terrell, C. J. and Dhavle, J.) 
SoHRAi Sao V. Emperor. 124 I. c. 836= 

9 Pat. 474 = 11 P, L. T. 148 = 
A. I. R. 1930 Pat 247. 

Witness can say he suspected accused— Not that 

others suspected him. 

Although evidence cannot be given that an accused 
person has been suspected by persons other than the 
witness of having committed a certain offence, theie is 
no authority for the proposi+ion that a witness cannot be 
allowed to state that he personally suspected the accu- 
sed of having committed a certain offence. {Ashworth, 
and King, //.) EMPEROR v. KUMERA, 

125 1. C. 19 = 31 Or. L. J. 755 = 51 AIL 275 = 
1929 Or 0. 346= A. I. R. 1929 AIL 650. 
— — Expert opinion — Recorded in civil suit — If ad- 
missible in criminal trial. 

It is doubtful whether the opinion of an expert recor- 
ded for the purpose*! of a civil suit though proved in a 
criminal case is admissible at all at the latter trial, A, I. 
R. 1923 Lah. 622, Ref. {Jai Lai, J.) Oandamal 
Emperor. 110 L C. 810 = ii A. I. Or. R. 5 = 

29 Or. L.J. 728 = A. I. R. 1928 Lab, 921, 
Romamcha report. 

Roznamcha reports, even if proved, will not be evi- 
dence of the facts mentioned in the reports which must 
be proved like other facts. {Mohiuddin, EM- 
PEROR V. RaGHUNATH. 107 I. 0. 907= 

10 A. I. Or. R. 2=29 Or. L.J, 312= 
A.LR 1928 Nag, 2^- 
Se£r^ reports of officials not admssibfe* 
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Secret reports of the Tahsildar and Naib Tahsildar 
under the orders of the Sub-divisional olBcer are not 
admissible as substantive evidence in a criminal trial. 
(Banerji, /.) RAM CHAND v. EMPEROR. 

99 I. C. 123 = 8 L.R. A. Cr. 4 = 28 Or. L. J. 91 = 
7 A. I. Or. R. 34 = A.I.R. 1927 All. 147. 

Pohct documents prepared tn tnveshgatt07i — 

Not admissible even after formal proof. 

Documents propared by police during the course of 
isvestigation are not evidence and they do not become 
so after they have been formally proved by witnesses. 
A document which is not evidence does not • become so 
by being formally proved and exhibited in the case. 
(J.gha Haidar, /.) YaRU z\ EMPEROR. 

99 I. 0. 240 -28 Or. L.J. 112 = 7 A. I. Or.R. 287= 
A. I, R. 1927 Lab. 79. 

• E vidence disbelieved as to one accused — -Must be 

discarded as to co- accused. 

The uncorroborated testimony of a witness which is 
disbelieved as to one accused should be discarded also as 
to the other accused whom he implicated. 3 L. L. J. 147, 
Foil. iKinkhede, A.J. C.) MT. YaSHODI jy. KlNG-EM- 
PEROR. 99 1.0.858 = 28 Or.L.J. 186= 

9 N. L. J. 194= A. I. R. 1927 Nag. 43. 

^The principle falsus in uno falsus in omnibus 

cannot be universally applied in India. (Pullan, A, J, 

C.) PRAG V- KiNG-EMPEROR. 82 I. 0. 33= 

11 O. L. J. 693 = 25 Or. L. J. 1169 = 
A. I. R. 1925 Oudb 65. 

Written defamation — Original must be produced. 

In case of written defamation the Court should insist 
on the production of the original should not easily ad- 
mit certified copies. {Odgers and Hughes^ JJf) K. BUR- 
KE V, TEW SKIPP. ' 81 1. 0. 129= 

18 M. L. W. 718=83 M. L. T. 168= 
1923 M. W. N. 913 = 26 Or. L. J. 641= 
A. I. R. 1924 Mad. 340 =45 M. L. J. 764. 

"P rosecution case closed' — Door closed to any fur-- 
ther evidence against accused. 

An accused is entitled to know what the evidence 
against him is before he is called upon for a defence at 
all, and the closing of the case for the prosecution is no 
mere form but with certain exceptions, closes the door 
to any farther evidence against the accused. Farther 
the prosecutor cannot re-open his case and make addi- 
tions to it except such voluntary additions as the accused 
may make himself. The only thing that an accused 
person has to meet in a criminal trial is the case for the 
prosecution, and such additions thereto as he may have 
voluntarily added by his own statement and those of 
witnesses whom he calls in bis defence. (Jifalsk, /.) 
MAHADEO PRASAD V, KING-EMPEROR. 

76 I, 0. 1025 = 25 Cr . L. J. 305 = 
21 A. L. J*. 179 = 45 All. 323 = 
4 L. R. A. Or. 57 = A. I. R. 1928 All. 322. 
—•Evidence— Appreciation of. 

^Evidence must he tangible. 

Cases ought to be decided upon tan^ble evidence, be 
it positive or • be it cii*cumstantial The Court is not 
justified in convicting an accused upon facts which are 
not borne out by the record, which militate against the 
medical evidence and which are the result ot nothing 
but speculation, {young aaid Sen^ JJf) Mx* BaKH- 
TAWARiiy Emperor. 120I;0. 268= 

31 Or. L. J. 37 = 1930 Or. 0. 61= 
A. I. R. 1830 AU. 46. 

^ * ■* ^ •A ltering evidence in Sessions so as to fit in voith 

evide*tce at committal* 

Where witnesses alter their statcubents in the Court* 
of ' Session in order to make them fit < in with the medical 
or Which has been- brought forward in the 
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Magistrate’s Court, their statements must r^exve very ’ 
careful scrutiny. {JCaza and Pttllan, //.) DwaRKA V 
Emperor. 6 O. W. N. 270 = 120 1, o. 820 = ^ 

4 Luck. 705=31 Or.L. J. 181 
A. I. R. 1929 Oudb 248. 

Alibi, 

Alibi evidence should be scrutinized very cai-efully, for 
it is very easy to set up alibi and not always easy to 
prove it ; it must be definitely proved in order to sufiSce 
tor the rebuttal of a case made out by the prosecution, 
(^Phillips and Madhavan Nair, JJ.) PUBLIC PRO- 
SECUTOR CHIDAMBARAM. 28 M. L W 187 = 
10 A. I. Or. R. 388= 1 M. Cr. o’. 169=' 
29 Or. L. J. 717 = 110 I. 0. 461= 
A. I. R. 1928 Mad. 791=66 M. L. J. 231. 

Deposition different m Sessions Court Th(U 

before cofnmitting Court preferable. 

Where the deposition of a witness before the commit- 
ting Magistrate differs from the deposition at the Sessions 
the former is to be invariably preferred. {Adami and 
Macpherson, //.) ChaMPa Pasin v, EmPeROR. 

9 A. I. Or. R. 646= 108 1. O. 81= 
29 Or. L. J. 325 = A. 1. R. 1928 326-. 

The evidence against each accused in a joint trial 

should be sepaiately scrutinised. {Krishnan, /.) 
SaMACHARI, In re, 81 1* 0 310 = 

18 M. L. W. 743 = 33 M. L. T.’ 182= 
25 Cr. L. J. 790= A. I. R. 1924 Mad. 360= 

45 M. L. ’j, 728* 

—Evidence -Approver. . , 

I f discarded^ must be discarded entirely^ ^ * 

If the evidence of an approver is discarded,- it must be 
discarded as a whole and the defence cannot base argu- 
ments on it any more than the prosecution* (Jiddmi. 
/.) Sheo Barhi Emperor. V, . . 

11 Pat. L. T 620=127 1. 0. 666**^ 
1930 Or. 0. 260= A. I. R. ISOO Pat. 164* 
—Evidence— Corroboration. 

'^Eye-witnesses inimical to accused c&rt oboratioft 

essential* 

Where the alleged eye witnesses are not on godd 
terms with the accused or belong to opposite faction, it 
is not safe to rely on their uncorroborated testimony* 
(Hilton, /.) BHARTU v, EMPEROR. 

30 P. L. R. 682=1930 Or. 6. 343«‘ 
A. I. R. 1930 Labp SlL 

'--'‘Sugar not identifiable < article — Sugar find-r 

Corrobprative value of, , , 

Although sugar is not capable, pf identification, th^ 
find of a large quantity of sugar with the accused may, 
yet be a corroboration of the prosecution story. (Mac- 
pherson and Dkavle^ JJ,) RamSARUP SingH 
PEROR. 9 Pat. 606=1930 Or. 0.1009 

11 Pat. L. T. 867=128 L 0, 121 
A. I. R. 1930 Pat. 5Xi 
— ' Stabbing — Complaint's evidence^If sMould be 
corroborated* 

The law does not say that when somebody haS Stubbed 
another that the stabbed person’s evidence has got to be 
corroborated by other witnesses. Standing by itself the- 
Court is entitled to take it and convict upon it. But this 
can only api>ly to witnesses who are unOohbl^ly tedling 
the truth aiid nOf shbW'n > tfiem^Ives in their 
evidence at the trial > to be persons who are Capable Of 
telling untruths. (Beasley, Ci ‘/i and • Cornish, J,) 

kumarasami asari 7j, Emperor. *’ ' ^ 

i M. W. Ni 6871* 

— ^-—'—Complainant brought ' doer> ^^ Hostile ‘witness'^ ^ 
JPacls elicited in crbsS'^edaihilitedi^ ^ may* be corrobbaried) 
&y' third parties^ ' • >' •*/'■ fn 

1 '-'In^sdl cases 
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influence or corruption, goes back on his or her story of 
how the crime was committed or who committed the 
crime, the pfe*iding Judge should allow the complainant 
to be treated as a witness hostile to the pio^ecution and, 
if as a result of that cross-examination certain evidence 
emerges which supports the case for the Crown, the 
evidence of corroboration on the pait of third parties 
would then be admissible in law. (Cunliffe^ J.) 
Empkror V. Nga Hlaing. 11 a. I. Or. R. 317— 

6 Rang. 481-29 0. L. J. 1042= 
112 1. 0. 46d= A. I. R. 1928 Rang. 295. 
— — T’wi? sets of evidence each requiring corrobora- 
tion — One cannot corroborate the other. 

Where there are two sets of evidence, neither of 
which alone can be accepted, without corroboration, 
they cannot each in its turn be taken to corroborate the 
other and joined together so as to justify any Court in 
acting on such evidence. 27 Cal. 295, Foil. (^Das and 
Scroope, //.) DEVENDRA BhaTTACHANDRYA v, EM- 
PEROR. 101 I. O. 881 = 28 Or. L. J. 497= 

8 P. L. T. 666= 8 A. I. Or. R. 161= 
A. I. R. 1927 Pat. 257. 

•• E nmity — Innocent persons implicated — Evidence 
requires corroboration. 

Where admittedly there is enmity between the parties 
and the prosecution have implicated wholly innocent 
persons their evidence cannot be fully relied upon 
without some strong independent corroboration. The 
fact that the accused made an effort to concoct false 
evidence of an alibi does not go to prove that he com- 
mitted the offence charged. (JScott-Smith, /.) TaBRI 
V.. CROWN. 6 L. L. J. 326 = 26 Or. L. J. 393= 

841. 0. 937= A. I. R. 1925 LaJl. 42. 
—Evidence— Credibility. 

' E vidence discredited on crucial point— Valued 

reg^ripi^g important point. 

, Wher.e the,, evidence of. the witnesses stands discredited 
on the crucial point it cannot. be, relied on a Jess, import- 
ant point unless there is. some strong independent corro- 
borative evidence. (fVallace and Jackson,^ iJJd 
ViSWANATHA AyVAR V., EmPEROR. , . 

1930 M. W. N. 723. 

• ^^ • ^ Diffuse account given of incident — Habit' of 
inllagers, 

** a'criminahtrial nothing turns on the fact that the 
witnesses may not have given a photographically correct 
account of the exact details. For some reason best known 
to himself an Indian villager never says ** there was 
general' kicking and beating” but works out an analysis 
of fists and feet and right sides, and left sides, which is 
easily shown to be ridiculous, but which does not prove 
him to be telling lies; it is merely his habit of thought 
and speech”. {Jackson, /.) ShanmuOa Kudum- 
BAN, In re. 1980 M. W. N. 74= 

^ 1281. C.. 43= 31 Or. L.J. 477. 

—^Questions impeaching cliaracter — Answer saiie- 
factory — Witness not discredited. 

A witness is not discredited, merely because the cross- 
examining counsel asked, some questions impeaching his 
character, when the answers to thos-e questions are 
satisfactory. {Jwala, Frsad and James, JJ,) RaOHO. 

V. EMPEROR.. 118 I. 0. 333= 

. i, 30 Or* L. J. 896=A. I. B, 1929 Pat. 180 
rnyxjm f E ailure to disclose deceased's death until ashed 
Hy^olpferryEioidence incredible. 

Where a witness .does not inform anypne, of what 
^u^b-Inspector of Police came on the 
scene^aWoi^. ix^the , meantime he, had been in- com- 
PEf^ir^Con^ble, had goneit;o the,hospitai^ 
with the ^ea^, 'was present when the i^qaest r^ort, 

any until 
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some 15 days after the death of the deceased. 

Held, that it will be very unsafe to accept the evi- 
dence of such a witness. {F f or de, J.) KaLa v. Em- 
PEROR. 96 I. 0. 698 = 8 L. L. J. 186 = 

27 P. L. R. 719 = 27 Or. L. J. 822. 

Witness — Credibility of a witness question for 

trial Court a7id not for the appellate Court, 

The question of the credibility of a witness is emi- 
nently one for the Court of trial before whom the wit- 
ness appears, and the apellate Court is not in an equally 
good position to decide the point. {Wazir Hasan and 
l>impson, A. J. Cs.) BHULAN v. EmPEKOR. 

91 1. 0. 233 = 27 Or. L. J. 57 = 
A. I. R. 1926 Oudh 245. 

'Of oral evidence — High Court guided by trial 

Court. 

The High Court must be guided as regards the credi- 
bility of oral evidence mainly by the Court that heard 
it. {Simpson and Gokaran Nath Misra, A. J. Cs.) 

Sheo Narian Singh v. King-Emperor. 

89 I. O. 261 = 12 O. L. J. 429 = 26 Or. L. J 1317 = 
A. I. R, 1926 Oudh 716. 

Non-production of seme prosecution witnesses 

— Credibility of those produced-. 

The mere fact of the non-nroduction by prosecution 
of some of their witnesses cannot in any way affect the 
credibility of the witnesses that have been produced. 
{Scott-Smith and Moti Sagar, J J,) INDAR SiNGH v. 
Emperor. 73 I. 0. 932 =6 L.L.J. 624= 

24 Or. L. J. 708-= A. I. R. 1924 Lab. 241. 
—Evidence— Doubtful. 

Implicating accused only to exculpate themselves 

— Suspicious. 

Where the witnessess in a murder case implicate the 
accused only when they are faced with the necessity 
of exculpating themselves their evidence is open to grave 
suspicion and no sufficient weight should be attached to 
such evidence. ( Scroops and Dhavle, f J.) MaNHU 
Mahton V. Emperor. 1930 Or. 0. 710= 

A. I. R. 1930 Pat. 338. 

, — Ooubt as to guilt — To be considered before and 

not after verdict. ’ V* 

The, feeling of doubt as to the guilt of the accuseii* 
is a majtter to be considered by the tribunal before ^but 
not after the verdict. It has no place in the determina- 
tion of the sentence after conviction. If the evidence 
I is not strong enough to justify an irrevocable sentence 
the accused is entitled to acquittal, for law does not 
I recognize the right of a judicial tribunal to give effect 
tomore than one degree of doubt. {Courtney-Terrelh 
C. /. and Dhavle, /.) SOHRaI SaO v. EMPEROR. 

124 I. C. 836 = UP. L. T. 148 = 
31 Or. L. J. 721=1930 Or. 0. 616 = 
9 Pat. 474= A. I. R. 1930 Pat. 247. 

, — — Two, seats of wit nesses---Diver gent statements — 

, Benefit of doubt to accused. ^ 

When two sets of witnesses between whom ther^-is 
,not much to- choose, make two divergent statements 
about one and the same incident, the matter becomes, 
to. say the least, of it, doubtful and the benefit of doubt 
should be given to the accused. (Agha Haidar, J.) 
Kalu V. Emperor. 106 I.O. 800=29 Or. L. jr. 20 A 
— — I nference equivocal accused's explanation possible 
prosecution, faili, > ' , 

Where the inference suggested by what happened at 
the interview is equivocal and where the explanation 
put forward by the accused is reasonably possiblei the 
theory of innocence Cannot be said to haye beemsuffr- 
! dently neijatived hylihe p«:osiBcution. {0icleod, Cli J. 
Jmd.SMky j:)^^ AMIRULDfi^ SaLERHOY.* 
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CRIMINAL TRIAL— Evidence— Examination. 

23 Or. L. J. 466= A. I. R. 1923 Bom. 44. 
—Evidence— Examination. 

'—“^Untruthful witnesses — Prosecution not hound to 
examine — Usual practice — Defence must cross-examine 
at the right time* 

The prosecution is under no obligation to examine 
witnesses who it has reason to believe will not speak the 
truth. It is usual in such circumstances for the pro- 
secution to tender such witnesses for crosss-exami nation. 
The defence, however, is certainly entitled to claim that 
privilege but having omitted to do so they cannot be 
permitted to make capital of the fact that these wit- 
nesses were not cross-examined. 8 Cal. 121, held too 
widely stated. {Graham and Lort Williams, J/-) 
Nay AN Mandal v. Emperor. 125 1. 0. 746 = 
34 0. W. N. 170 = 1930 Or. O. 134= 
31 Or. L. J. 918 = A. I. R. 1930 Gal. 134. 

Pight to examine witnesses — Refusal to procure 

their presence on the ground of inconvenience — Impro- 
per, 

In a Sessions case when the list of witnesses is filed 
before the Magistrate the witnesses named must be 
summoned and made to be present at the trial and if 
they are not present their presence should be secured by 
some means by the Crown. The examination of such a 
witness cannot be refused merely on the ground that it 
would be inconvenient to adjourn in order to secure the 
attendance of the witness. (Suhrawardy and Costello^ 
JjS RAM MAMUD SaRKAR V, EMPEROR 

34 0. W. N. 1014=1931 Or. C. 38= 
A. I. R. 1931 Oal. 6. 

— Child of tender years raped — Uncible to give 

relevant information — Should not be examined at all* 
Where the Court is of opinion that the child upon 
whom an offence under S. 376, 1. P. C. is committed is 
unable to give relevant information in the matter by 
reason of tender years and consequent immaturity of 
judgment, it should not examine the child at all, 38 
All.' 49, Foil. 41 Cal. 406, Not Foil. (^Agha Haidar, /) 
Ghulam Hussain v. Emperor. 127 1. C. 862= 
31 P.L.R. 612 = 1930 Or. O. 386 = 
A. I. R. 1930 Lali. 337. 

: -^• A dvocate attacking in cross-examination prosecu- 
tor imputing dishonourble conduct — Assurance of the 
existence of good grounds therefor should he demanded. 
Per Couriney-Terrell, /.—It is the duty of the 
tribunal if it has any suspicion when an advocate begins 
an attack upon a prosecutor or witness by way of so 
called “ suggestions ” involving dishonourable conduct 
to demand from the advocate an assurance that he has 
good grounds foi making the suggestion. If the assu 
ranee is mot received the cross-examination on those 
Hues should be stopped promptly. If the assurance is 
^ven and if it should appear at the termination of the 
trial that no such ground has existed the tribunal 
should bring the conduct of the advocate to the notice 
of the High Court. {Courtney-Terrell, C, J, and 
Chatter ji, /,) BaNSLOCHAN LAL v, EMPEROR. 

1241.0. 396 =31 Or.L. J. 641 = 
1930 0r.O, 278 = 10 P.L, T. 703= 
9 Pat. 31= A. I. R. 1930 Pat, 196. 

. ^ -^ W itness not deposing against absent accused — 
Accused not wishing to examine that witness^Witness's 
examination in accused'* s absence — Trial ncft vitiated. 
Where a witness gave no evidence , which was, or 
could be. used against an absent accused, and at a latter, 
date that accused put in a statement that he did ,not 
wish to examine that witness* the exatnination of that 
witness in the absence of the accused did hot vitiate the 
Ji) PUBLIC PROSECUTOR, MADRAS,;®', 


CRIMINAL TRIAL— Evidence— Failure to exa- 
mine witness. 

Chokalinga Ambalam. 118 I. 0. 274= 

62 Mad. 355= 29 M. L. W. 108= 
1929 M. W. N. 602 = 2 M. Or. C. 1= 

I 30 Or. L. J. 908 = A. I. R. 1929 Mad. 201 = 

56M, L. J. 216. 

—Evidence— Expert evidence. 

-^Murder cases — Medical evidence must be given 

viva voce before the jury. 

In cases of murder or of a man-slaughter it is un- 
reasonable to expect the jury to convict if a proper 
I exposition and explanation of the medical evidence is 
I not given viva voce by a doctor who can deal with the 
i matter and satisfy the jury. The jury are quite entitled 
to be fully satisfied. U ntil one has gleaned all the facts 
that one can get from the medical report one is not 
really in a position to say what parts of the other evi- 
dence can be relied upon. Where the medical evidence 
was not given, the High Court refused to examine or 
order examination of the doctor under S. 428. {Rankin^ 
C, J, and Buckland, J.) DEBENDRA NaRAYAN v. 
Emperor. 119 1. 0. 378 = 33 0. W. N. 632= 

56 Oal. 666 = 50 0. L. J. 1 = 30 Or. L. J. 1031 = 
A. I. R. 1929 Oal. 244. 
Medical evidence "^Opinion tending to two expla- 
nations— Not very important — Statement as to what he 
examined — More important than eye-witness's account. 

It cannot be laid down as a general proposition that 
medical evidence is of less value than the evidence of 
eye-witnesses. No doubt where the medical evidence is 
merely an opinion of an expert on a question which may 
admit of two explanations it is not always of first im- 
portance, But that is not correct when what the doctor 
has done is to lay before the Court certain definite facts. 
When the doctor states what he saw as to the contents 
of the stomach and the food regurgitated into the larynx 
it requires no expert to draw conclusions from those’ 
facts. The Judge himself can in such case draw those 
conclusions as well as the ddetor as to the cause of 
death. (Raza and Pullan, //.) DWaRKA v, EMPEROR. 

120 I. 0. 820 =6 O. W. N. 270= 4 Luck 706= 
31 Or. L. J. 181= A. 1. R. 1929 Oudh 248. 
Opinion recorded in a civil suit — Not substan- 
tive evidence. 

The opinion of an expert which is admissible against 
an accused is the opinion given by him at the trifeS. 
Opinion, given for the purposes of a previous suit is n6t 
substantive evidence and when the accused has not the 
opportunity to cross-examine the expert regarding that 
opinion, its evidential value is very little. It is doubtful 
whether the opinion of an expert recorded for the 'pur- 
poses' Of a civil suit though proved in a criminal case is 
admissible at all at the latter trial. ’ A. I. R. 1923 Lah. 
622, Ref. Uai Lai, f.) GaN DA MaL s'. EMPEROR. 
110 1. C. 810 = 11 A. I. Or. R. 6=29 Or. L, J. 7*78 = 
A. I. R. 1928 LalL 921. 
— Bvideuce —Failure to examine witness. 

Hostile witness — Present at Sessions defence 

failed to examine — If prosecutor bound to examine. 

A prosecution witness w^ examined in the Court of 
the Committing Magistrate but was not Cabined by 
the Public Prosecutor as a witness in the Sfee^ions Court 
on the ground that the witness was hostile'. The witness 
was, however, present and the defence did not avail 
itself ©f the opportunity of examining him. 

Held,, that the Public Prosecutor was hot bound to 
produce any witness who, was not expected to give true 
evidetree. A. 1. R. 1922 Lah. i, fed. on. {Zafar AH 
and Bhide, //.) AMAR v, EMPEROR. 

. 1980 Or. 98=120 674=31 Ojc. L, J, 176= 

v.i'v: ' ' : : 
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CRIMINAL TEIAXi — Evidence — Pailure to exa* i 
mine witness. I 

Murder trial — Material witness must be 

examined — Merely tendering him for cross-examinattofi 
— De-precated. 

In cases where any witness known to the piosecution 
is able to swear to facts very material to the case, the 
proper procedure to follow is to ask him to give evidence 
on oath as to the several facts known to him, which are 
relevant to the case, though other witnesses might have 
spoken to the same facts. Merely “tendering him for 
cross-examination” is not a practice which should be 
encouraged especially in murder cases as it would be 
very unfair to the accused. 10 Cal. 1070, Rel. on, 
{Beasley^ C. /. and Ananthakrishm Ayyar, /.) VeERA 
Koravan V. Emperor. 126 1. 0. 488= 

31 Or. L. J, 1006=63 Mad. 69 = 30 M. L. W. 701= 
1929 M. W. N. 799 = 2 M. Or. 0. 310 = 
1929 Cr. 0. 686= A. I B. 1929 Mad. 906 = 
58 M. L. J. 146. 

•‘•* P resumpti on . 

Failure of prosecution to examine a material witness 
justifies the inference that the witness, if examined, 
would have deposed against the prosecution. {Shadi 
Lai, C, J.) Taj Mohammad v, emperor. 

107 I. 0 100 = 29 P. L. B. 14=29 Or. L. J. 212= 

9 A. I. Cr. R. 506 = A. I. R. 1928 Lah. 125. 

— ^ . 1. — Non-production of some prosecution witnesses — 
Credibility of others*, 

The mere fact of the non-production by prosecution 
of some their witnesses cannot in any Way affect the 
credibility of the witnesses that have been produced. 
iScotUSmith and Moti Sagar, //.) INDAR SiNGH v. 
EMPEROR. 73 1. 0. 932= 6 L. L. J. 524= 

24 Or. L. J. 708 = A. I. R. 1924 LaE. 241. 
—Evidence— Intention. 

Gathered from acts and surrounding circum^ 

stances. 

Intention of the culprits has to be gathered from 
their acts and all the surrounding circumstances. (/«/ 
Lai and Bhide, //.) GOPI ChanD v. EmperOR. 

126 LO. 673=11 Lali. 460 = 31 P.L.R. 797 = 
31 Or. L. J. 1071=1930 Or. 0. 603= 
A. I. R. 1930 Lan. 491. 
——'While drunkenness is no excuse for an offence, 
no further intention can be ascribed to accused person 
on the ground that he was drunk than would be ordi- 
narily ascribed to a person who is sober and therefore it 
must be taken that an accused, who is drunken, like 
others, intends only to cause the injury which he does 
cause. (^Harrison and Dalip Sing/i, //.) ZORA I 
Singh v. Emperor. 120 1. 0. 183=11 L.L.J. 44= 
31 Or. L. jr. 44=1929 Or. 0. 4= 
A.I.R. 1929 Lah. 433. 

* • ^ " ' P acts such as. an ordinarily prudent man would 

infer guilty intent — Accused must rebut guilty inten^ 
Hon, 

Case which involves a question of intention really 
rests upon the facts which are found. If those facts are 
such that a person of ordinary prudence and ability 
would come to the conclusion that they point to a guilty 
intent on the part of the accused it is for the accused to 
rebut that guilty Intention j and if he* does not so rebut 
it, the guilty intent is as much found against him as his 
physical acts. 37 All. 395, Foil. {Boys^ /,) Manni 
V, Emperor. 6 L. R* A. Or. 127= 

A. I. R. 1924 All. 764. 
—Evidence— Map$ and plans, 

— '••‘' M ap should contain what the preparer himself 

pei^pn wiip makes a map for use in a criminal 
Mght’noi tb'put upon It anything more than what 


CRIMINAL TRIAL— Evidence— Motive. 

he sees himself. Particulars derived from witnesses 
examined on the spot should not be noted on the body 
of the map, but on a separate sheet of paper annexed to 
the map as an index thereto, the spots being marked, 
A, B, C, D, etc. If this course is not adopted, the map, 
although it may be prepared perfectly bona fide, may 
turn out to be misleading. {Sanderson, C. J, and 
Chotzner, J.) ABINASH CHANDRA BOSE v. KING- 
EmpeROR. 84 I. C. 654=52 Cal. 172= 

28 0. W. N. 995=26 Cr. L. J. 350= 

A. I. R. 1924 Cal. 1029. 

See also EmpeROR v. MOFIZEL PEADA. {San- 

dersott, C,J. and Banton, /.) 89 I. 0. 242= 

29 0. W. N. 842=26 Cr. L. J. 1298= 
A. I. R. 1926 Cal. 909. 

—Evidence— Motive. 

Motive — No basis for c&nviction. 

The existence of a motive tor the offence cannot form 
the basis of a conviction unless there is other evidence 
pointing to the guilt of the accused. {Zafar AH, /.) 
Ghansham Das v. Emperor. 125 1. C. 324= 
81 Punj. L. R. 348 = 1930 Cr. 0. 693 = 
31 Cr.L.J. 814= A. I. R. 1930 Lah. 646. 

■ F ailure to prcme adequate motive — No fatal 

defect in prosecution case. 

Where no sufficient motive for the assault on the 
deceased is shown the mere fact that the prosecution 
does not establish any additional motive for the assault 
cannot be taken as a fatal defect in the prosecution case. 
The accused may be the only suiviving person knowing 
the cause of enmity with the deceased and the failure 
of the prosecution to elicit it is not a sufficient reason to 
disbelieve the eye-witnesses. {Addison and Bilton, 
//.) Sewia Singh v. Emperor. 126 1. 0. 672= 
31 Or. L. J. 1069 = 1930 Cr. 0. 602= 
A. 1. R. 1930 Lak. 490. 

- I gnorance of law as motive. 

The Crown cannot impute ignorance of law as a 
motive for crime and the accused person must be given 
the benefit of the assumption that he knows the law* 
{Jackson, J.) Public Prosecutor v. nagaraju. 

32 M. L. W. 286 = 69 M. L. J. 114. 

. .. Crime prcrved motive immaterial — Weak case-^ 

Not strengthened by motive. 

Per Rupchand, A. J, C.— It is well settled that on 
the one hand absence of ascertainable motive comes to 
nothing if the crime is proved to have been committed 
by other evidence, and on the other to eke out a weak 
case by way of motive apparently tending towards pos- 
sible crime is a very unsatisfactory and dangerous 
process. {Wild, A. J, C, on difference between Per- 
cival, J, C, and Rupchand, A, J, Cf) MOHAMMAD 
Yasif V, Emperor. 126 1. 0. 449= 

31 Or. L. JT. 1026 = 1930 Or. 0. 866= 
A. I. R. 1930 Sind 225. 

— necessary to prove. 

Per Wild, A, J, C7.— It is not necessary for the prose* 
cution to prove the motive though it is more satis- 
factory When the motive for the crime can be inferred. 
{Wild, A.J,C, on difference between Percival, /, C, 
and Rupchand, A.J.C,) MOHAMMAD YaSUF v. EMPE- 
ROR. 126 1. 0. 449 = 31 Or. L. J. 1026= 

1930 Cr. 0. 866= A. I. R. 1930 Bind 225 

■ -‘ ' •‘ - Pacts clear--Mot£ve irrelevant’^/ f not clear f 

motive might serve to explain. 

If the facts are clear so far as the act complained of 
is concerned, the motive irrelevant. If the facts are- 
not clear, motive may explain what otherwise would' be 
difficult of explanation. "llie want of motive ficr the ooin^ 
mission of a crime and its being committed ut^er clr^ 
cum^taribes which readers' detectiofi inevitable' are to-* 
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OBIMINAI. TRlAL-^Evidence— Motive. 

portant points to be taken into consideration coupled 
with other evidence on record bearing on the question 
of insanity. {C. C,G hose and Jack^ //.) BaZLUR 
Rahman v. Emperor. 48 0. L. J. 307= 

S3 0. W. N. 136 =30 Or. Ii. J. 494 = 
116 I. 0. 661= A. I. R. 1929 Oal. 1. 
■■■■ " ■ ’^Motive — Whe7t tnaieriai --Judge to explain proof 
of motive to j ury— Alternative motive propounded by 
Judge —Legality. 

Where the facts are clear and the prosecution is una- 
ble to allege and prove a motive, the question of motive 
is of no particular significance. But where the facts are 
not clear and the prosecution sets out to prove a special 
motive and fails it is to that extent discredited and a 
Judge should mention that circumstances to the jury and 
not suggest an alternative motive for their consideration. 
{JValler and Cornisht JJ.) DOKAISWAMY PILLAY v. 
Emperor. 1929 M. W. N. 946. 

- ■■ " - " ^Meed not prove motive. 

It is not at all necessary for the prosecution, in order I 
to establish a charge of crime, to prove a motive for it, i 
much less the adequacy of that motive. {Skadi Lal^ C. 
J, and As^ha Haidar. J) CHANDU v. EmPEROR 

29 Or. L. J. 378 = 108 1. 0. 370= 
A. I. R. 1928 Lah, 667. 

When important. 

Where the broad features of the story for the prose- 
cution as to the Act alleged to be committed by the 
accused may be true and manipulation in the personnel 
of the actors extremely easy to make and extremely diffi- 
cult to refute the question of motive is of supreme 
importance. {JVazir Hasan^ /. C., Simpson and Adi- 
worth, A. /. Cs.) SiTLA RaKSH STNGH v. EmPEROR. 

2 0. W. N. 931 = 27 Or. L. J 529 = 931. 0. 1025 = 
A. I. R. 1926 Oudh 120. 

- Heed not he proved. 

It is unnecessary to prove motive when there is a 
clear evidence that a person has committed an offence. 
{^Scott-Smith and Martineau, JJf) MOHNA v. ThE 
CROWN. 7 L L. T. 59 = 26 Or. L. J. 774 = 

86 I. 0. 406=A. I. R. 1925 Lah. 328. 
—Evidence— Presumptions. 

- — ^Rnord of rights — Presumption as to possession — 
Lapse of time — Effeit. 

The presumption of correctness, which attaches to 
the finally published Record-of Rights, relates only to 
possession at the time when the record is prepared; and, 
even, if such presumption can be made in a criminal 
trial, it is clear that where there has been an interval 
of 10 or 12 years between the preparation of the record 
the occurrence of an offence in respect of dispute 
arising over possessior^ of land, any presumption arising 
from the record is obviously of the weakest possible 
description. Indeed the probative value is practically 
nil since all sorts of changes may obviously take place in 
the course of 10 or 12 years. {Graham and Lori Wil- 
liams, JJ.) nayan Man -dal v. Emperor. 

125 L 0. 746=31 Or, L. J. 918 = 34 0 W. N. 170 = 
1930 Or. 0. 134= A. I. R. 1930 Cal. 134. 
-•^‘• 'Pkeft not proved — Obscure documents in ac- 
cused's- possession — Inference as to conspiracy — Pro- 
*prtety of. 

Where no specific instance of theft or of receipt of 
stolen property is proved and the Court is asked as a 
result of several obscure documents found in possession 
of accused to infer that there has been conspiracy to 
commit theft, it is a’ dangerous thing to draw such an in- 
ference as to any such conspiracy among the accused 
’Without questioning them about the documents. 37 Cal. 
467,“ Reb ofi. iBr'own j.) MaTJ-NG Ba, CHIT v. Em 
pillOR; ’ ' ‘ ' •* J. '0- 273-7 King. 821^' 


CRIMINAIi TRIAL— Evidence— Procedure. 

31 Or. L. J. 387=1930 Or. 0 402= 
A. I. R 1930 Rang. 114, 

■ . «D e fence not disclosed^— Only alibi set up— Pre- 
sumption as to guilt. 

If neither in their examination before the Committing 
Alagistrate, nor in that in the Sessions Court, accused 
disclose what their exact defence is to be, and they only 
enter on their defence of ahbi, a certain presumption 
arises against them as to their guilt of offence. {Find- 
fay, J. C.) Ramadhin Br.ahmin V. Emperor. 

112 I. 0. 61 = 29 Or. L. J. 963 = 

11 A. I. Or. R. 302 = A. I. R. 1929 Nag. 36. 

-One accused for every injury — Theory unsound. 

When a man receives three injuries only on the head 
it is most improbable that he was attacked by more 
than two persons. The tradition that there could be 
one accused person for every injury is unsound. 
{Ptiilan, /.) Mohan v. Emperor. 

1 L. 0. 197 = 8 A. I. Or.R, 314 = 28 Or. L. J. 634 = 
103 1. 0. 58 = A. I. R. 1927 Oudh 555. 
Accused consocting evidence to prove alibi — Pre- 
sumption of guilt. 

The fact that the accused made an effort to connect 
false evidfnce of an alibi does not goto prove that he 
comTnitt«d the offence charged. {Scott Smith, J) 
Tabri V. Crown 6 L. L J. 326 = 

26 Or. L. J 393 = 84 I.O. 937 = A.I.R. 1926 Lah. 42 
— ^Evidence— Procedure. 

Counter-case deposition of defence witnesses as 

prosecution witnesses — Filed by consent — If procedure 
irregular. 

If in a trial Court the depositions given by defence 
witnesses, when exmined as prosecution witnesses in the 
counter-case, are filed with the consent of both sides* 
and if these witnesses are called and examined in the 
presence of the accused and swear to the truth of their 
previous statements, which are then hied vtith their con- 
sent to save time, there is nothing illegal or irregular in 
Such procedure. A. I. R, 1923 Mad, 32. Expl., A. T. R. 
1927 Lah. 781; A. T. R. 1924 Lah. 104 and A.I. ll. 
1926 Bom. 231, Dist. {Wallace and Jackson^ JJ,) 
KRISHNAYYA KAIDU V. Empfpor. 

63 Mad. 775= 127 I.O. 289 = 31 Or. L.J. 1191 = 
1930 M. W. N. 410 = 1930 Or. O. 677 = 
A.IR. 1930 Mad. 506 = 58 M. L. J, 647. 

~ * ‘Wrong date of hearing given — ex parte proceed- 
ings — Right to cross-exatnine subsequently — Refusal — • 
Legality of. 

Proceedings were instituted against a person under 
Cr. P. Code, S. 145. A copy of an order containing a 
wrong date of hearing was delivered to him. He attend- 
ed on the date mentioned in the copy but the correct 
date was not even then given to him. When he subse- 
quently appeared, after certain proceedings had taken 
place ex parte, he was not permitted to cross-examine 
the complainant and the witnesses examined the same 
day. 

Held, that the trying Magistrate exercised a wrong 
discretion in not allowing the party to cross-examine 
the complainant and the ■ Witnesses. {Percival, J. C. 
ami Aston, A. J. C.) MaJI v. EMPEROR. 

120 I. 0. 90=1930 Or. 0. 68=30 Or. L. J. 1124= 
A. XR. 1930SlUd62. 
— Separate charges and trial — One judgment- — Evi- 

dence in each relied in the other — Procedure irregular, 

A and B who were differently charged veere tried at 
I t#o separate trials by one Magistrate. The evidence /in 
the two cases was recorded separatdy but the, Magistrate 
disposed of both the cases writing one .judgment and' 
while discussing t.he and TOribcehde of thd Accused 
in -ea&'case, freely relw on th? evidence which was 
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led in the cross-case making it impossible to separate as 
against each accused the legal evidence against him 
from what had been improperly used as such. 

Held^ that the procedure adopted was irregular and 
the conviction based on the judgment of this kind was 
illegal. A. I, R. 1927 P. C.26, Rel. on. (Jek Chand. 
/.) Sheo Karan v. Emperor. 

10 A. I. Or. R. 497=29 Or. L. J. 734= 
110 L 0. 590 = A. I. R. 1928 Lah. 923. 

Evidence taken piecemeal — Wttness knowing 

whai the pre:viotts witness deposed — Procedure irre- 
gular. 

When the evidence for the prosecution is recorded 
piecemeal, then there is every opportunity for each suc- 
ceeding witness to know what the statement of the pre- 
vious witness was and a^so on what lines the cross-exa- 
mination of the witnesses was being conducted on be- 
half of the accused. Such a procedure is irregular* 
(/af Lai, /.) SIRAJUD-DIN v, EMPEROR. 

29 Or L. J. 200 = 106 I.C. 792 = 9 A. I. Or. R. 423= 
A. I, R. 1928 Lah. 162. 

'“‘Statement of medical witness describing hijuries 

not recorded — Reference to exhibit containing same — 
Irregular. 

Where, in^ an examination of medical witness, the 
Magistrate, instead of recording the statement describ- 
ing the injuries on the person injured, recorded a brief 
statenjent to the effect that the witness had examined 
the injured person and that injuries found on his person 
and their nature were given in detail in a certain 
exhibit. 

Held, that it amounted to giving evidence by refer- 
ence and was not justified. (^Broadway and Jai Lai, 
//.) bhag Singh v. Emperor. 26 P. L. R. 343= 
28 Or. L. J. 969 = 106 L 0. 681 = 
A. I. R. 1928 Lah. 69. 

— Documents filed by accusea — Brushing aside. 

No Criminal Court is justified in brushing aside the 
documents to which the accused are parties. When the 
accused themselves file those documents in Court along 
with heir statements. (Pevadoss, J.) Md. Salia 
Rowther V. Emperor. 

112 1. 0.465=28 M. L. W. 509 = 
192$ M. W. N. 782 = 1 M. Or. O. 295= 
29 Or. L. J. 1041 = 11 A, I. Or. R. 369 = 
i A. I. R, 1928 Mad. 1135 = 56 M. L. J. 624. 

Witness tending to he hostile — If court bound to 

call, 

A Court cannot be bound to call a particular witness 
on behalf of the Court on the ground that the witne.«s 
will be hostile and, that therefore, it is desirable to 
cross-examine him. { Jwal a Prasad, J.) GaLaiJHA 
V, Emperor. io7 I. o. 827 = 9 p. L, T. 344 = 
29 Or. L. J. 299 = 10 A. I. Or.R. 23= 
A. I. R. 1928 Pat. 277. 
•Allegations against Crown witn sses. 

Crown witnesses must be given opportunities of deny- 
ing any allegations against them which form a part of 
the defence. (Hincaid, /. C, and Barlee, A, /. cj) 
Emperor v, Saran. 99 1, c. 98 = 21 s. L. R. 356= 
7 A. I. Or. R. 181 = 28 Or. L. J. 66= 

, A. I. R. 1927 Sind 104. 

' Documents referred as containing evidence of 
witness filed — Illegal, 

Where a witness merely referred to certain docu- 
tjftehts in which he stated his evidence was to 1^ found 
and the documents were put on the record as evidence. 

that the course was illegal. (JBroadway and 
Eforde, //A LAb SiNGH v, EMPEROR. 

91 j; 0. 95^=5 Laji. 396= 27 Or. L. J. 170= 

19 . 


CRIMINAL TRIAL— Evidence— Statements, 
—Evidence— Quantum ot, 

Many witnesses — Facts sufficiently corrohor ated 

— If every one else should be called. 

Where there are many witnesses to corroborate cer- 
tain facts, it is not necessary that the prosecution must 
summon everybody that has seen the occurrence, 
(^Dawson Miller and Foster, Jf) PaRBHU DUSADH 
V, Emperor. 104 I. 0. 708 = 28 Or. L. J 868= 

A. I. R. 1928 Pat. 46. 

— Number of defence witnesses — If court can put a 

limit to. 

The Magistrate has no right arbitrarily to limit the 
number of witnesses to be produced by an accused in 
his defence, but under S. 257 he can refuse to summon 
a defence witness on the ground that the application for 
summoning is made for the purpose of vexation or 
delay or for defeating the ends of justice. {Shadi Lai 
C, J.) YUSUF ALi V. Emperor. 93 I. 0. 1039= 
27 Or. L. J. 643 = A. I. R. 1926 Lab. 464. 
—Evidence— Reliability. 

Resiling from previous statements. 

In a case of murder, the evidences of witnesses who 
have resiled from their previous statements should not 
be relied upon. (Devadoss a7id Wallace, JJf) 
Ayyamperumal V, Emperor. 91 1. 0. 60= 

27 Or. L. J. 18 = 1926 M. W. N. 319 = 
22 M. L. W. 405= A. I. R. 1925 Mad. 879. 

Vague hearsay statements. 

In India, it is most dangerous to accept vague state- 
ments of hearsay information. Often what a man hears 
he believes that he saw it himself. {Dalai, A, J. Cf) 
Raghu Datta V. Emperor. 74 1. 0# 635= 

24 Or. L. J. 791 = A. I. R. 1924 Oudb 187. 
—Evidence— Statements. 

Statements of witnesses in inquest report. 

The Court is justified in refusing to allow the brief 
statements of witnesses incorporated in the inquest re- 
port to be read out to the assessors as there is no pro- 
vision in the Code for doing so. (Zafar AH and 
Johnstone, //.) BaNta SiNGH v. EmpeROR. 

122 1. C. 491 =31 Or. L. J. 444 = 1980 Or. O. 561= 
A. I. R. 1930 Lab. 457 

Dying declaration — Words of the deceased — If 

should be repeated. 

To prove a dying declaration it is not necessary that 
the witness while giving evidence should repeat in his 
own words what the deceased had said; it is enough if 
he proves the record of that statement: A. I. R. 1926 
Lah. 310, Foil. (JPek Chand and Johnstofie, JJ^ 
Kapur Singh v. Emperor. 123 1, o. 120 = 

31 Or. L. J. 475= 31 P. L. R. 83 = 1930 Or. 0. 654= 
A. I.R. 1930 Lab. 450. 

Statement of witness recorded in committing 

court — Substantial evidence in Sessions Court, 

Evidence of the statement of a witness, recorded by 
the Committing Magistrate and transferred to the 
Sessions Court record under S. 288, Criminal P. C, can 
be accepted as substantive evidence by the Sessions 
Court. A. I. R. 1925 Lah. 452, Foil. {Coldstream, /.) 
Ala Singh •o. emperor. 

106 I. 0. 685= 9 A. I. Or. R. 801= 
29 Or L. gr. 73 (LaJiO. 

Unlawful assembly — Statements of members — 

Admissible to indicate intention. 

Evidence of statement, made by members of an 
assembly, the promoters of which were charged with 
offences under S. 325 read with S. 149, 1, P. C., of th^ 
determination to force their way through the police 
(forms evidence of a part of the res gestae and is admis- 
sible to indicate, that proindt^^ intention to ij^ore*tbe 
pQ^,pr4ei:^tbat ^e^ communicated! tb ^ectipn?pf 
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CRIMINAL TRIAL— Evidence— Witnesses, 


the crowd, (^RtUledge and Mating Gyi^ JJ,) MaUNG 
TOK V. Emperor. 90 I. C. 918 = 3 Rang. 352= 
26 Or, L. J. 1922 = A. I. R. 1925 Rang. 354. 

■ "Statement of p dii e — Ret> acted before Comtnitting 

and Sessions Courts-— Value of. 

Where a prosecution v^itness did not stick before the 
Committing Magistrate and in the Sessions Court to 
her former statement to the police made during the 
police investigation and said that she made the state- 
ment under Police threat, held^ that it was not safe to 
rely on such retracted statement of this witness. 
khede, A. /. C.) GaNPAT v. KING EMPEROR. 

77 1. C. 292= 25 Cr. L. J. 356= 
A. I. R, 1924 Nag. 281. 

— ^Evidence — Sufficiency of. 

Prosecution evidence — Consistent mainly — Discre- 

pant in details — J\fo rebuttal — Eiddence sufficient. 
Discrepancies were found on matters of detail in che 
evidence tendered by witnesses for the prosecution, the 
evidence in the main being consistent. No evidence in 
rebuttal was tendered and it w’as contended that the 
prosecution story was unsupportable. 

Held^ that it was more natural than otherwise that 
such discrepancies should occur on account of the sudden- 
ness of the quarrel and the extremely short duration of 
the actual assault and that the evidence supported the 
prosecution story. {Staples and Suhhedar, A. /. Csf) 
Kisandas V, Emperor. 118 I. C. 473= 

1929 Or.O. 529 = 30 Or. L. J. 944 = 
A. I.R. 1929 Nag. 325. 


Corrohoratiofi by circumstantial evidence — In 
sufficient . 

^ Corroboration by circumstantial evidence is not su30S- 
dient - unless the circumstances constituting corrobora- 
tion would, if believed to exist, themselves support a 
conviction, 38 Cal. 559 and 4 Cal. 483, Foil. {Das and 
Scroope, J/,) DEVANDRA BHATTACHANDRYA v. 
Emperor. 101 1. 0. 881=28 Or. L. J. 497= 

8 P. L. T. 666 = 8 A. I. Cr. R. 161 = 
A. I. R. 1927 Pat 267. 


——Plea of guilty. 

Independent evidence should be taken by Court not- 
withstanding accused’s plea of guilty. {Ker^.edy, J C. 
and Raymond, A. J, C,) EMPEROR v, KaSIM WaLAD 
Mahomed Saffer. 83 1. 0. 881 = 

17 S. L. R. 268= 26 Or L. J. 177= 
_ A. I. R. 1925 Sind 188 

'-Evidence— Value of. 


PoHceman^s testimony, 

A policeman’s ^ testimony^ like that of every other ' 
witness, must be judged on its own merits and should be 
accepted or rejected according to the circumstances dis- 
closed in each particular case. {Tek Chand. J,) Ram ’ 
Saran Das v. Emperor. 31 P. L. R. 688= 

1930 Or. O. 988 = A. I, R. 1930 Lah. 892. 

■— ^Disinter eetedfiess of witness — Ho ground for 
belietdng as true — Weight of evidence— How appraised, ^ 
It is an elementary principle in the administration of 
criminal justice that want of interest in the prosecution 
does not by itself stamp the evidence of a witness with 
truth. The weight to be attached to the testimony of a 
witness depends in a large measure upon various con- 
siderations, g„ if on the face of it the evidence is .so 
much in consonance with probabilities and consistent 
with other evidence, and generally so fits in with' the 
material details of the case for the prosecution as to 
carry conviction of truth to a prudent mind. If these 
elements are wanting in the tf-stimony,of a witness, how- 
ever independent he may be, his evidence is 4rprthlesa 
should n<bt' be relied on in the decision of criminal 
cases where persuasion of guilt tnfust aBKwnt to^a moml! 


certainty. {Subhedar, A. J. C,) BaGESHWAR v, EM- 
PEROR. 122 I. C. 434=31 Or, L. J 417 = 

1930 Or. 0. 316 A. L R. 1930 Nag. lOf 

-‘Genuineness of document — Previous evidence in 

civil suit of accused — Important evidence as to intention 
of conspiracy. 

The accused in a case of forgery and conspiracy had 
previously given evidence in a civil Court as to the 
genuineness of the document. 

Held, that though the statement could not be admit- 
ted as confession, the jury if independently satisfied that 
the documents are not genuine, the evidence is to be 
regarded as having high evidentiary value upon the 
question of intention whether or not' they are in con- 
spiracy. {Rankin, C. /. and Buckland, /.) AMBAR 
Ali V. Emperor. 123 I. 0. 739 = 31 Or. L. J 664= 
1929 Or. 0. 194= A. I. R. 1929 Oal. 639. 
Agent'provocateur, 

The evidence of an agent provocateur is looked upon 
with .suspicion and should be seldom relied upon in 
.support of a conviction. {Agha Haidar, /.) HazUBA 
Singh v. Emperor. 118 1. 0. 644= 

11 L. L. J. 68 = 30 Or. L. J 941= 
SO P. L. R. 603= 1929 Or. 0. 3= 
A. I. B. 1929 Lah. 436. 

—Attributed remarks^ 

No weight is to be attached to merely attributed 
remarks, the imputation generally being a mere usual 
device to supplement feeble evidence, {jigha Haidar, 
/.) Haziira Singh v. Emperor. 

118 I. 0. 644=11 L. L. J. 68 = 30 Cr. L. J. 941= 
30 P. L. R. 603 = 1929 Or. 0. 3= 
A. LB. 1929 Lah. 436. 

■ Grudge and motive to implicate. - ^ 

Where there is apparent grudge against a party and 
there is motive in implicating him the evidence must ho 
examined with caution. {Courtney Terrel^ (7. J, <md 
Rowland, /.) Rampal Das v. Emperor. 

123 1, C. 75=31 Or. L. J. 468 = 
1929 Cr. 0. 677= A. I. R. 1929 Pat. 705. 

Evidence free from improbabilities or material 

contradictions. 

Where the evidence brought against the accused is 
free from improbabilities or material contradictions and 
is given by witnesses of a kind who would naturally be 
called to give evidence, it is not jiroper to act on surmise 
I to the disregard of clear evidence. {Mears, <md 
Mukerjee, /.) Ka?ht Ram v. Emperor. 

26 A. L. J. 139 = 9 A, ,1. Or. R. 249= 
9 L. R. A. Ot. 30^29 Cr. L. J. 472= 
109 1. 0. 120 = A. I. B, 1928 AU. 280. 

Zaildars and Safaidposhes — Evidence of — Based 

on suspicions— Worthless . 

Zaildars and Safaidposhes are not police- OJ65cetf§. 
A.I.R. 1928 Lah. 49, Foil. But it is tothdr 'mtefH6.st to 
give evidence on the police side; moreover where tbeir 
evidence is based on suspicion- of accused 'having com- 
mitted an offence seven vears back the evidence Is 
worthles.s even under S. 110, Criminal, P. G, (Addison, 
/.) Rahman r. Emperor < lio L.€; 674= 
10 A. I, Or. R. 529= 29 P. L. B 5S9=? 

29 0r.L.L 736. 

—Evidence— Witnesses, \ i 

; — Chil ip s testimony, / ' ’ 

There is no more dgingerous* ' Vii^s 'tbsSi a ^ j^oung 
chijd^ A^y ^^ista|ces or , ’djscre^rta^' in their state- 
ments arc' ascribed to innocehceWk^e to understand 
and undue weight is often giyeti ip v?hgt- \me3’ely.a 
well taught lesson. Children have good memories 
nov consciep^ce. They,ai>e^egs|lyvtaught stories, a^^ve 
world of maim l^lwep^t, that 
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convinced that they have really seen the imaginary inci- 
dent "which they have been taught to relate. {Raza and 
’pullan, //,) Manni !>. Emperor 127 1 C. 878=^ 

7 O. W. N. 736 - 1930 Or. 0. 946 « 
A. I. R. 1930 Ondh 406. 

■ ■ ’^Contradictory statement of a wihiess if and 
when to he explained^ 

There is no provision of law which requires that a 
witness should be given an opportunity to explain discre- 
pancies in his evidence. But it is open to a witness if 
he wishes to do so to explain at the time when the de-.- 
.position is read out to him, (^Suhrawardy and Graham 
.//O • Kamini KUMAR V. Emperor. : 

122 1. C. 209 = 31 Or. L. J. 873- 
33 0. W. N. 664=1929 Or. 0. 26 = " 
A. I. R. 1929 cal. 390. 

Important witness — Evidence must he procured. i 

/ A Court should make every attempt to secure the evi-' 
dence of persons whose evidence is extremely important' 
for ‘the case, either by procuring their attendance or by' 
having, their evidence taken on commission. {Fforde] 
/.) Hira Singh * r/paEMROR. 99 I. C. 599=1 
27 P. L. R. 501 = 28 Or. L. J. 167.} 

■ — .^Eeaf witness —Refusal to examine — Effect. 

A Magistrate has no jurisdiction to refuse to examine, 
.a, witness who. is deaf but who is able to speak and; 
write .gnd such. refusal, if materiallv prejudicial, vitiates; 
the trial. {GJiose and Cuming, //.) GaNOUA PaSVA 
Srimanta Ghosh. 73 1, c. 784 = ; 

24 Or. L. I. 688 = A. I R. 1924 Cal. 541., 

. ^Evidence— Miscellaneous. ; 

— , -Power of Courts. 1 

It is open to a- Magistrate to rely on the evidence 
l^of any particular person, be he intere.sted or disinteres i 
Hapipado Baidya V. Emperor.! 
127 1. 0. 553 = 34 0. W. N. 580 = 
19Sp Or. C. 1206 = A.I.B. 1930 Cal. 645.| 

^'^-^r^^Refusal to he examined — Defamatioti’—Illic3t\ 
pregnancy attributed — Refusal to submit to medical 
ixfaminationr-If evidence agamst the woman. • 

“ It is well settled that in a defamation case based on! 
an . allegationt that a wpmatv lias had illicit pregnancy; 
she cannot be compelled to submit to a medical exami-' 
'nation- against her consent and her refusal to do so is! 
not evidence against her. Agnew v, Johspn,lZ Cox.' 
Cr.'6.62S; and Z,aUery. Braddele, 50 L. J. Q. B. 448,1 
Rel.on. (TeJkChand,^/.) NaTHUMALz/. ArduL HaQ 1 
.-t -r 123 1. 0.841 = 31 Or. L. J. 584 12 L. L, J. 6 = j 
1930 Or. 0. 167 = A. I. R. 1930 Lah. 159. 1 

. . • I - * i 

Courts duty — Prosecution ' evidence vague — ’ 

^Supplementing by' court by selections from accused* s\ 
statement — 'Uhwarrafited^ ' | 

'VQt Muherfi^ /.—Jf there be no sufficient evidence' 
'for the con^^i(:tion or if froifi the vagueness of the pro- 
secution evidence the' Court is not prepared to act on it, • 
.it should ridt be 'op6n to* the Court to supplement the 
pibs^utioh evidence by selecting, "out of the statement 
ofth^ accused’ p^on, passages which njight corroborate 
.■QSb' pfroSecutioiirevidence and to reject those passages 
which go to exonerate the accused person- (^Mnkerfi 
and King, //.') BHOLA NaTH v. EMPEROR^ 

113 I.-0. 213 = 61 All. 313=26 A. L. 1.1334= ! 
'fj.. Jr lOL.R. A.Cr.l=J<l a:.,I. Cr^R. 49 «f 
h I J t rM . - . 50 Or, L.. J- 101=A, I. R. 1929 AU. 1. 

of ^ithesi ' for' oHe'' dicusect~-^siHg< 
a’ 'defence witne^ prodticed one 


CRIMINAL TRIAL-^-Pirst IHfomation. 

against other accused. {Mukerji, /.) BaHORU v. Em,- 
PEROR. 87 1, C, 343=86 Or. L. J. 1018* 

A.I,R. 1925 All. 769. 

'•> P ost'3nortem Examination. 

In this Country it is very rare indeed to find a dead 
body free from traces of putrefaction for more than 24 
hours after death. {^Shadilal, C, J. afid Le Rossi gnol, 
J.) KHERi V. The Crown. 3 L.L.J. 147= 

28 Or. L. J. 185 = 99 1 0. 857. 

—Expunging the remarks. 

High Court , will not expunge except in appeal 
preferred agamst decision. 

Remarks upon the evidence tendered before the couit 
of trial are the proper subject of comment by that Court 
and such comments will not be varied or expunged by 
the High Court except by an appeal preferred against 
the decision based on the evidence. Thus the High 
Court will not revise the judgment of the lower Court to 
the extent of expunging the objectionable matter, 44 
A. 401, Relied on. (Krtshnan Fandalai, Jf) ANGA- 
MUTHU PTLLAI z/. EMPEROR 1930 M.W.N. 791 

Unfounded remarks 07t a person not party or wit- 
ness in the case 7io opportunity given to be heard — Mutt 
he expunged. 

A person, who was not a witness in th’e case and 
against whom no witness had deposed anything was 
condemned by the Magistrate in his judgment without 
giving hirtJ an opportunity of being heard, and the re- 
marks w^^e absolutely 'unfounded so far as the record 
went. 

Held, that the remarks ought to be expunged from 
the record. A. I. R. 1925 Lah. 392, Rel. on. {Addison, 
J). MAHARAM V. EMPEROR. 1121. 0. 686^ 

29 Or. L. J. 1102= A. I.R. 1929 Lak. 201. 

r-Pirst information. 

^^ ~Chowki‘daRs report — Subsequent statement to 
police by inmate of the house^ First information which 
is — Vcihte of the statement • 

Where the chowkidar had made*, a report and a per- 
son whoresided in. the house wiiere the offence w^as 
committed subsequently gave a statement to the police. 
Held thot the chowkidar’s report- and not- the statement 
of the witness constituted the first information, report?. 
The witnesses^ statement, could not be used by the 
Crown for any purpose and coiild only be used by the 
defence as a basis for cross-examination. {Roys and 
Voung, //.) Abdul Jaul-Khan v. Emperor. . „ 

1930 ‘A. L. J. 1105. 
1930 Or.C. 1002= A.I3. 1980 AU. 746- 

Not substantive evidence — Useful only to corro- 
borate or contradict the evidence of the maker. 

It is settled law that a first* information report is not 
substantive evidence. It can be used only to corrobo- 
rate or contradict the deposition of the maker thereof 
at the trial. It is, how^ever, admissible under S. 32 (1)',* 
Evidence Act, as the statement of a person (since decea- 
sed) relating to the circumstances of the transaction 
which resulted in his death. {fTek Chand and Johnstone, 
//.) Kapursingh V. Emperor. 123 1, o. 120 =* 
SI Or. L. J. 476 = 31 F.L.R. 83 = 1930 Or. 0. 654 

. AXR. 1930 L^k* ^0. 

— ' By itself not ccnivincing. , , ; 

- By itself a first information, report can hardly be re-t 
garded as evidence of a convincing nature^/ /•)» 
WaLI MOHAMMAD V. EMPEROR. , 1261. 0. 611 ^ * 
31 Or. L.X 1025 = 1930 Or. 0, 609*7 O.^^-N 

r , . , ; ^ ;A.I..R.mOp!^ajim 
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OBIlVEINlAIi.TRIAIi'-FirstitiforBaatioti. ‘ . i 

A first information report cannot be used’ as primary 
evidence of any .fact in 'dispute 'but may.be treated as 
corroborative evidence of facts which have to be esta> 
Wished in the case. (Sen, /.) IMRAT ». EMPEROR. 

120 I. C. 199 = 11 li. R. A. Or. 6 = 31 Or. I*. J. 7= 
IS A. I. Or. R. 56 = 1929 Or. 0. 644= 
A. I. R. 1929 AU.916. 

.Use of the first information report as if it were 

substantive evidence is illegal. (TekChand, /.) Sheo 
Karan z/. Emperor. 10 A. I. Or. B. 497= 

- 29 0r.L..X 734= 110X0.590= 

‘ A. LB. 1928La!i. 92S. 

'* Absence of accused's mme^/fa j^roof of Ms inno- 
cence, 

'First information Report is never the state- 
ment of a case for prosecution and absence of any accu- 
^d’s name and the first information report is not by 
itself a sufficieht proof of his innocente. (Johnstone, /.) 
Ram KisifEN V, Emperor. ‘ 29 Or. L. L 836= 

lllI. O. 387=11 A.I. Or. B. 185 = 

• ' _ AXB. 1928 Lah. 880. 

“ Accused's name not mentioned, though knoum to 
the maker '-^Effect. ' 

The fact that though the infoimant in his first report 
tried his very best to describe the alleged accused, yet 
he did not mention a particular accused although in his 
evidence before the Court he says that he knew him 
b^ore, makes the case against that, accused at least 
doiibtful: (Agha Hcddar, J.) BaCHAN v. EmPEROR. 

28 Or. L. J. 17 = 99 I. 0. 49 = 

: ’ ‘ A..I. B. 1927 Lah. 149. 

— '^f/ame-of accttsed not mentioned — Informant 
not \ an eye witness^Does not favour accused. 

The fact that the name of a particular accused W’as 
not .mentioned in the first information -report is not a 
circumstance in 'favour of the accused where the infor- 
mant .w^s not an eye-witness of the occurrence. (Mar- 
tineau and Campbell, /.) BaHADURAI v, EmPEROR. ' 

.’28 Ofv L. J.i45 = 99 1; 0, 77^5=7 A. L Or. B 220 = 

- A. 1. R. 1927 Lah. 63 

■^' .v ^ ^Statement that mob'Ws fassmg by — Not' first in 
formatio7t 'of' any offeitce committed later, 

'A< statement by a -person j stating that he saw a mob 
of men arnied with lathis, ^rasas and swords going to- 
wards ' a certain, place, made before any offence was { 
comniitted- and not giving any information of any offence 
haying been committed is hot a first' information of any I 
offence that ' subsequently committed by the mob. 
CManii, /.>''ArJUN KuRMI v, EMPEROR. 

■ 99 1. 0. 109=8:)?. L. T. 166 = 28 Or. L.X 77= 

A. I. B. 1927 Pat. 100. 

--Hlgli Court. ' 

-i r Ml "Magi sf rate's treatment of evidence -^Lack of dis- 
crimination — High Court expressing 7m7it of confidence, 

' High Court did not accept finding that although that 
paVt of the evidence bn which all ‘ the witnesses agi*ee i.s 
false, other parts codld be Accepted as true where the 
manner in which the Magistrate treated the evidence did 
not impress High Court with confidence in- his discrimi- 
nation. (Jwxla ' Prasad and James', J J,) RaGHO 
PRASAD V, EI^^PEROR. -Il8 LC. 33S = 

30 CTr. L. X 896 = A. I. R. 1929 Pat. 180. 
— - Ht', taint by Mutisiff — Not properly'^ worded — ■ 

Not objected to at com7nii>nent — If ian be raised in High 
OdurU ’ ' r 

- A* ‘complaint was n^ade by a Mansif -under $. 476, 
Codb, and on ' appeal 'ffotn 1115 order the District’ 
Jddge hbldirtg'that theordefwds 6th*erwise ^^o'd* reman 
ded Hhe *''directitlgj the cotn^lAlnt to 'be '■ properly 
^ded. ' ’Nb <6bJeetion -w^ ’''taken ' t6’ th'is ’order ’bjr way* 
w^“ rafiy ‘ObjedtiotitJ^ raised * the; 
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Committing Magistrate on the ground that the complaint 
was not properly made. 

Held, that as the order of the District Judge was not 
objected to by way of civil revision it became final and 
as the objection to the comolaint was not raised at the 
time of commitment, it could not be raised now in the 
High Court, A. I. R. 1927 Cal. 284 ; 22 Cal. 176, Dist.; 
A.I.R. 1929 Cal. 195, Expl (Suhrawardy and Graham^ 
//.) Manendra Nath v. Emperor. 

124 1. C. 827 = 31 Or. L. L 760 = 49 C. L. L 374 
1929 Cr. 0. 64 = A. 1. B, 1929 Cal. 428, 

Case resting on circumstantial evidence — High 

Court may go into facts. 

As a rule it is not usual for the High Court to go 
into the facts of a case or to go behind the findings of 
fact arrived at by the Courts below, but in a case which’ 
depends wholly on circumstantial evidence the question 
whether the circumstances taken as a whole amount to 
conclusive proof of the guilt of the accused or not has 
often , to be considered even by a Court of revision ^ 

, (:FqzI Ali, J.) Basudeo Man'Dar V Emperor. 

30 Or. L. J. 835 = 117 I. 0. 879= 
A. I. B. 1929 Pat. 112. 

Jury trial — Power to interfere in jury trials. 

The High Court is not entitled to interfere with the 

■ verdict of the jury in jury trials unless there has been a 
miscarriage of justice. (Rankin, C. J. and C. C, 
Ghose, /.) AZIMEDDY v. EmPEROR, 

310. W.N. 410 = 101 I. 0 661 = 28 Or. L.X 485=: 

8 A. I. Cr. R. 134= A. I. R. 1927 Cal. 398.. 

Relief obtainable from Subordinate Court — High 

Court will not interfere. 

The High Court will not ordinarily entertain an ap- 
plication for a relief which could equally be granted by 
a Subordinate Court until recourse has first been had to 

■ the Court. (Daniels, J,) RaVI ChaNDER v. SUNDER 

Singh. 87 I. 0. 112= 6 L. B. A. Cr. 87= 

26 Cr. L. J. 960=A. L B. 1926 All. 640.” 
—Identification— As basis for Conviction. 

Identification by principal witness — Other eye- 

'wiinessis support — These knowing the name of the 
, accused did ?iot give it to Inspector — Identification in^ 

‘ sufficient. 

I Identification of the accused by the principal witness 
j supported by the identification by other eye-witnesses, 
'who knowing the identity and the name of the accused 
did not mention it to the Inspector and with regard to 
I whom there is no evidence to suggest that they did not 
,know the name of the accused, nor an attempt made to 
explain why they did not mention the name to the Inspec- 
'tori is insufficient identification to base conviction upon' 
unless the other evidence of the principal witness was 
such as corroboration or no corroboration, his evidence 
: was of a kind to "be implicitly accepted (Courtney Ters^ 

' rell jC. J. and Dfiavle, /.) GOPBIND GOPE v. EMPE- 
ROR. 1221. C. 641=31 Cr.L. L 421= 

1929 Cr. 0. 277 = A. I. B. 1929 Pat. 61, 

Identification tests not sufficient basis of contHc-' 

'Hon. ' ’ >. 

. Identification rests are a from of evidence which is 
always to be taken with a considerable amount of cau- 
tion and they are, as a rule, not quite sufficient to* form '• 
;tlae basis of a conviction, though they may perhaps- add 
«ome weight to other evidence against an accused person, 
(Peirival, /. C. and Aston, A. J.C.) RAMzaN v. Em-* 
PERtJ)R.. 1929 Or, C. 317 116 I. C. 328 = 

SO Or. L. J. 456 = A. I. B. 1929 Sind 149, ; 
-Identification— Delay. 

• . i i|>ei{^y is seriously prejudicial "to the - course oi, 

, justicd^Mere' rden’tificatidn fe'^ilmatefial’-issxle; 

W E!i«pl|8a^Rs^ 
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104 1. O. 705 = 9 P. L. T. 217 = 28 Or. L. J. 865= 
9 A. X Or. E 29 = A. I. E, 1928 Pat. 59. 
— Identification— Evidence of. 

Witness identifying accused in parade bat deny- 

ing it at trial — Statement that he identified — Admissi- 
ble, 

Where a witness picked out the accused at the identi- 
fication parade held by the Magistrate, as two of the 
assailants, but stated in trial that they were shown to 
him before and that he did not see them amongst the 
persons who took part in the attack ; 

Held^ that though the value to be attached to his 
previous identification is of course very little, if any, the 
fact that he had said that he did identify them is, how 
ever, admissible. A. I. R. 1927 Oudh 369, Foil. 
(^Addison and Coldsiyeam, //.) NaTHA v, EMPEROR. 

108 1. 0. 265-9 A. I. Or R. 571 = 
29 Cr. L J. 366 = 9 L. W. N. 12= 
A. I. R. 1928 Lah. 546. 

" Identifier not recognizing accused while in 

Court — Evidence of identification weakened hut ad- 
missible 

If it is proved that the victim of a certain dacoity was 
present at jail identification proceedings and there stated 
in the presence of a third paity that he identified a cer- 
tain person as having taken part in the dacoity, it is per- 
missible to produce evidence in a subsequent case that 
he made such an identification even if he has failed to 
identify that person in Court. A. I. R. 1921 All. 215, 
Diss. from ; A. I. R. 1925 All. 223, Appr. 

The question as to what weight is to be given to this 
evidence will be decided on the merits of each case 
When a man has ma,de an identification in jail proceed- 
ings and has been unable to repeat that identification 
in Court, his evidence of identification will be weakened 
but the evidence is admissible. {Stuart, C.J. and Raza, 
/,) Ram Prasad v , Empekor. 106 I. 0. 721= 
2 Luck. 631= 1 L.O. S39 = 8 A. I. Cr. R. 449 = 
29 Or. L. J. 129= A. I. R. 1927 Oudh 369. 

— '■ ^Witness not seen accused for long period — 

Failure to identify-^ No ground for discrediting his 
evidence. 

There is nothing surprising in a man’s appearance 
altering in six years during his absence in another part 
of India and any person might be quite confident that a 
casual acquaintance had clone a certain act on a parti- 
cular day, but might still fail to pick that casual acqua- 
intance (never having seen him in the interval) out of a 
crowd of other people six years later when asked to 
point him out, and therefore it is not of any great im- 
portance that such a man who has not seen the other for 
six years will fail to recognize him in a crowd of other 
persons • {Campbell and ^Addison, //.) LaBHO SiNGH 
V, Emperor. 95 1, o. 593 = 8 L. L. jr. 194 = 

27 Or. L. J. 817 = 27 P. L. R. 743 = 
A. L R. 1926 Lah. 392 

Identifying witnesses not repeating in Court 

they did so-^Staiement of officers to that effect — Admis- 
sible, 

Where the witnesses themselves do not in all cases 
repeat in Court that they picked out certain men at an 
identification parade the statements of officers who con- 
duicted the parade are admissible to show that the wit- 
nesses had so picked out the men, and it is unnecessary 
for die witnesses to have told the officer who conducted 
the parade what part each man took in the riot. It is 
sjrfficient if it is shown that the witnesses knew what 
they were doing and understood that they , w^ere identi- 
fying the me® who took part in the riot. A, I. R(.4922 
Foil ; A. I. R. 1925 Lah, 19, Di^t. (Rfard- 
P^RTAP V, EmPBROR. 


ORIMllTAL TRIAL -Identification ^How to be 
carried. 

7 Lab. 91=27 Or L. J. 215=28 P. L. R. 222= 
92 1. 0. 167= A. I. R, 1926 Lab. 310. 

Witnesses giving no description previous to iden- 
tification — Evidence is unreliable. 

Where identification evidence is given, the evidence 
cannot be relied upon if the witness who identified the 
accused had not previously given some description of 
the persons which coincided with the actual facts. 
{Zafar Ah, /.) MaMLA DaD v, EMPEROR. 

86 I. C. 69 = 26 Cr. L. J. 693 = 26 P. L. R. 40 = 

^ A. I. R. 1925 Lab. 426. 

— Witness must have marked out accused in identi- 
fication parade. 

Unless a witness identified the same person whom he 
had previously marked out in the identification parade 
in the jail, his evidence of identification given in Court 
should not be accepted. (Scoit-Smith, /.) MaHNI 
Emperor. 25 Or. L. J. 1272= 82 1. 0. 280= 
A. I. R. 1926 Lab. 137. 

Identi fication parade — Evidence furnished by 

value of. 

The statement made by such a witness at an identi- 
fication parade might be used to corroborate his evi- 
dence given in Court ; but otherwise, the evidence of 
identification furnished by an identification parade can 
only be hearsay except as to the simple fact that a wit- 
ness was in a position to show that he knew a certain 
accused person by sight. {Broadway and Fforde, //.) 
Lal Singh v. Emperor. 6 Lab. 396= 

27 Cr. L. J. 170=90 1. 0. 964= 
A. I. B. 1926 Lab, 19. 

Identification in jail — Only corroborative 

value. 

Identification in jail is no substantive evidence. It 
may only be used as corroborative of identification 
made at the trial in the presence of the Judge. {Wazir 
Hasan, A. J, C.) Sar JU SiNGH v, EMPEROR. 

88 1. 0. 862= 26 Or. L. J. 1236 = 
A. I. B. 1925 Oudb 726. 

^Hote of identification — Must contain full 

particulars and must be proved by the magistrate. 
Where a note of test-identification is not proved by 
the Magistrate who held the identification and full 
particulars of the identification are not given by him the 
note is no evidence of the identification. {Mulwant 
Sahay, /.) BHAGaWaT Jha v, EMPEROR. 

81 1. 0. 46=6 P. L. T. 310 = 26 Cr. L. J. 657= 
A. I.R, 1926 Pat. 168. 

" / dentification evidence — Unsafe basis for convic- 
tion. 

Identification evidence by itself is a very unsafe basis 
for conviction. A mistake due to confusion of ideas is 
quite possible and persons present at the time of the 
occurrence may mix up two situations in their mind and 
come to think that a face familiar elsewhere was seen by 
them daring the occurrence. Such a mistake may be 
quite honest but has to be guarded against all the same, 
(Daniels, /.C.) DiN DaYAL v, EMPERQR, 

10 O. L. J. 347 = 26 Or. L. J. 1125= 
81 1. 0. 949 = A. I. R. 1924 Oudb 296. 
— Id.entification'—Ho'w to be carried. 

Evidence subject to close and careful scrutiny^ 

Facts to be taken into account in. 

The evidence as to identification ought in each ca^ to^ 
be subjected to a close and careful scrutiny* It is an 
important factor whether all the persons identified were> 
previously known to the witnesses or were perfectly 
strangers to them. The time of occurrence, the state of 
light and the- opportunities which/ the Jjritnesses had -of 
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OBIMINAIi TBIAIr— Identiflcation—How to Tdo 
carried. 

the distance from which the witnesses say that they saw 
the accused should be determined, /.) Man 

Singh v. Emperor. 121 I. 0. 103= 

11 L. R. A. Or. 1 = 13 A. I. Or. R. 62 = 
1929 Or. 0. 656 = 31 Or. L. J. 206= 
A. I. R. 1929 AU. 928. 
— ^ case of very careful and honestly conducted 
identification in jatl^ illustrated. 

The practice adopted in the jail identification was 
that when a person had been arrested charged with com 
plicity in the conspiracy, he was removed from the place 
of his arrest to a jail where he was in the custody of 
jail officials and not of police officials. After a certain 
period he was placed in a line which consisted partly of 
suspects, but mainly of persons who were not suspected 
of complicity in a crime. All these persons were dress- 
ed in a manner which would prevent witnesses from re- 
cognizing a suspect by pecularities of costume. Witnes- 
ses to the offences were then called in one by one. The 
Magistrate deputed for the purpose was present at all 
identification pro ceedings. No two witnesses were al- 
lowed to communicate with one another. As each man 
completed his observation of the persons in the line he 
was put in a place where he could not communicate 
with anyone else. As far as possible persons were select- 
ed of the same class and position in life as the suspects. 
The suspects were permitted to change their places in 
the line from time to time. T hey were permitted to 
alter their personal appearances by changing their clothes 
or by shaving, or having their hair cut or in other 
manners. The Magistrate prepared a note embodying 
the results. These notes were proved in the case. 

Held^ that the identification proceedings were con- 
ducted most carefully and absolutely honestly and that 
every precaution was taken to prevent dishonest or care- 
less identification. (^Stuart^ (7. /. and Raza^ /.) 

Ram Prasad v. Emperor. 2 Luck, 631 = 

1 L. 0.339 = 106 I.C. 721 = 8 A. 10r.R. 449 = 
9 Or.L. J. 129= A. I. R. 1927 Oudh 369. 

Identification must he immediately after arrest. 

In no dacoity case, a court would convict a person 
who was not identified in the jail or before a proper 
authority, immuediately after the arrest, simply on the 
strength of identification conducted in the Court of the 
Committing Magistrate or the Sessions Judge. Where 
the safeguard of an earlier identification is non-exis- 
tent the court is bound to insist on something being said 
by a prosecution witness to indicate why and how he 
happens tc remember the faces long after the event. 
{Mukerji, /.) Emperor v. Kishen Lal. 

85 I. 0. 246 = 22 A. L. J. 601 = 
6 L. R. A. Or. 177 = 26 Or. L, J. 601 = 
A. I. R. 1924 AU, 645. 
. — ’^Identification parades — Witness must stand the 
test of shu filing in the arrangement. 

Identification parades do require the most careful 
scrutiny, because if a witness has, before the parade, 
seen the person that he is going to identify, it does not 
matter in what order you put this person for such a 
witness will no doubt identify that man, {Schwabe^ C,J. 
and Wallace^ /.) NaUNI KUDUMBAN v, EMPEROR. 

76 L C. 289 - 18 M- L. W. 482= 
1923 M. W. N*. 695 = 25 Or. L. J*. 146= 
A. I. R. 1924 Mad. 232 = 46 M. L. J. 406. 
—Identification— Principles of. 

’’•‘“—^Identification varies according to power of ohser- 
vation — Evidence of identification — Admissibility — Fai- 
lure to identify subsequently — Effect, 

The power to identify varies according to the power 
of obeervatlon and observation may be. |)ased upon small 


CRIMINAL TRIAL-Identlfication—ReUabUity. 

minutiae which a witness cannot describe himself or 
explain. It is impossible to lay down any useful prin- 
ciples as to the exact amount of identification which is 
required in any particular case. The Court will consider 
the value of the evidence of identification against each 
accused, and satisfy itself as to whether the man is or 
is not guilty. A.I.R, 1928 Oudh 430, Ref. The evidence 
which goes to prove that a person has identified another 
person as having taken part in a particular offence 
either in jail identification proceedings or elsewhere is 
admissible though the value of such evidence is weaken- 
ed perceptibly as a general rule by failure to identify 
subsequently in Court. A. I. R. 1927 Oudh 598, Ref. 
(^Raza a7id Hanavutty, JJ I) BaCHCHU v, EMPEROR. 

7 O. W. N 862=1930 Or 0. 1079 = 
A. I. R. 1930 Oudh 456. 

Power to identify varies according to the power 

of obseniaiion of the witness. 

It is impossible to lay down any useful principles as 
to the exact amount of identification which is required 
in any particular case. The Court will consider the 
value of the evidence of identification again.st each ac- 
cused, and satisfy itself as to whether the man is or is 
not guilty. The power to identify varies according to 
the power of observation and the observation may be 
based upon small minutiae which a witness cannot des- 
cribe himself or explain. It has no necessary connexion 
with education or mental attainments. An illiterate 
villager may be and frequently is much more observant 
than an educated man. {Stuart and Raza.JJ.) KHIbA- 
wan V. Emperor. 5 O. W. N. 760= 

29 Or. L. J. 1009 = 112 1. 0. 337 = 
11 A. I. Or. R. 273= A. I. R. 1928 Oudh 430. 
- - " ' I dentification evidence — Mere picking out not 
enough — Evidence as to how the witness came to pick out 
^ a particular person and the details of the part that the 
I accused took in the crime are necessary. 

The mere fagt that witness is able to pick out an 
accused person from amongst a crowd does not prove 
that he has identified that accused person as having 
taken part in the crime which is being investigated. It 
might merely mean that the witness happens to know 
that accused person. The principal evidence of identifi- 
cation is the evidence of a witness given in Court as to 
how and under what circumstance he came to pick out a 
particular accused person and the details of the part 
which that accused took in the crime in question. 
{Broadway and Pforde, J/.') LaL SiNGH v. EMPER^ 
or. 6 Lah. 396=27 Or. L. J. 170=901. 0. 964= 

A. I. R. 1926 Lah. 19. 

. — ^Identification— Record. 

Parade conducted by magistrate — Must be depos- 
ed as oral evidence, 

. It is not correct procedure to have the Magistrate who 
conducted the identification of parade simply depose to k 
memo, which he prepared at the time. The summaiy 
of the result of the identification should be given ordi- 
narily as part of the oral evidence in the case. {Dalip 
Singh, /.) AhmAN v. EMPEROR. 27 Or- L. 566= 
93 1. C 1051 = A. I. R, 1926 Lkh. S7». 
—Identiffcation— Reliability. 

' I dentified in fatly but not in trial — Value of 

Although an identification by a witness in jail who 
j fails to point him out in the trial Court is not necessari- 
■ly worthless, it is not evidence on which very great reli- 
I ance can be placed. {Boys and Yorngy //-) ABDUE 
jALiL Khan v. Emperor. 19?0 A. L. U06= 

: 1930 Or. 0. 1002= A. I. B. 1930 AU. 746. 

; . — ' - r “I deniification marks told to the witness before 
identifying— Useless. < , 

I Where anaq(^sedhikP ,.hem adwtte4l<;i hky^ 
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CRIMINAL TRIAL—IrregtQar procedure* 


identified by a witness after being told the identification 
marks of the accused by the police before he was re- 
quired to identify him in jail, such an identification 
cannot be considered in proving the guilt of the accused. 
is kadi Lal^ C, J, and Coldstream^ J.) SuLLAH v. 
Emperor, 29 p. l. R. 388=10 L. L. J. 311 = 
10"A. I. Cr. R. 508 = 29 Cr. L. J. 697 = 
no 1. 0. 329 = A. I. R. 1928 Lah. 724. 
•’-"’•’’^Identification at night in dacoity and like occnr- 
rences. 

Identifications made at night during the occurrence, 
such as dacoity, when blows are struck and the people 
are terrorised, are generally of very little value. 
iSuhrawardy and Cammiade^ A/O EmperOR v, 
IP JAN. 46 0. L. J*. 241 = 9,A. I. Cr. R. 20 = 

28 0r. L.J. 874= 1041. C. 714= : 

A.I.R. 1927 Cal. 820. 
■m. l lumder of accused — Conflicting in first informa- 
Hort and the com-plaint-^ldentification imtrustworthy, 

' Where the complainant made conflicting statement.^^ 
with regard to the number of accused in the first infor- 
mation report and his complaint. 

Held^ that his evidence with regard to the identifica- 
tion of the accused persons could not be believed speci- 
^ly when the first information report was lodged with 
much delay and the delay was not explained. iAbdul 
Raoof, /.) Hashmat Hussain v. Empkror. 

92 I. 0. 209 =7 L. L. J. 96 = 27 Cr. L. J. 225. 
— : — Dark night. 

Identification of accused not previously known on a 
dark night has no value. (Addison, /.) MaNGAL SinGH 
V. Emperor, 93 LC. 892=27 Cr.L.J. 492 (Lah.). 
—Irregular procedure. 

■ 7 —! — ‘^Security proceedings against two persons — Mo 
joint [trial — Evidence against both — C/sing it against 
hne-^Procedure irregular. 

L and B. were* given notice under S. 112, Cr. P. Code, 
to show cause as to why they were not to be bound down • 
with bonds and securieties. There was no joint trial 
nor was there' any intention of having a joint trial. The 
Magistrate recorded the evidence against both in one 
case and then proceeded to consider it as evidence in 
the case again.st B. 

‘ Held, that the procedure in recording the evidence • 
was illegal. B*s case was never tried at all and the 
orders passed against him under S, 118. Cr.P. Code, and 
S; 7, Habitual Offenders Act could be set aside. (Dalip 
Singh, J.) ' LILU V. Empjer'or. 127 I. 0. 861 = 
1930 Cr. 0. 393=^ A; I. R. 1930 Lah. 345, 
set aMe — Re-trial must be ordered — 
Re -trial ^when unnecessary. 

Where a conviction is -set- aside on the ground of 
material irregularity of procedure, a retiial should ordi- 
narily be ordered. But where the complainant’s story 
is .so grotesque that it is on the face of it improbable, 
^nd the accused has already served out more than half 
thjB sentence, retrial should not l^e ordered if the trial 
^s vitiated by material irregularity prejudicing his case, 
3>at.'L. W. 224, Pel. on. (Snhhedar, A. /.Cj) GlR- 
pHARi V. Emperor. 124 1.C. 6l9=3TOr.L.J. 705= 

. . . 1930 Cr, C. 831= A. I. R, 1930 Nag. 266. 

1 1 ^ p Hront section mentioned in ''summons — Accused 
dp^dWd of correct Section before trial-^Mo material 
irre^itdriiy. 

[ 'J^e^ein. the 'sum^oqs by mif^take a wrong Section is | 
iehribded'as.'the'.prpvisioti df'Iaw^ under which, the 
Ji^,‘pfob,qcu1:ed,, but wh'er^e 'th^ Magistrate told 
the hqcttsed when he appeared hi’ 'answer/ to the sum- 
t&fe^cdrfe’ section under * which 
prosecuted, the accused is aware ,of ’the'^Vase'‘*ii6^ai Jto^ 


justify the quashing of conviction. (Shndi Lai., C\ 'J.) 
Muhammad Sadiq v. Delhi Electric Supply 
AND Traction Co. 116 1.C. 889= 

30 Or. L J. 702=18 A. I Or. R. 115= 
1929 Cr. 0. 601= A. I. R. 1929 Lah. 867. 

— O ffence non cognizable-^-Com plaint isistead of 

charge-sheet filed — Irregularity not material. 

The police after making investigation of a non-eogni- 
zable offence filed a complaint to the Magistrate instead 
of submitting the charge-sheet. 

Held., that although the course followed by the police 
was irregular, there was no material irregularity. 17 
Bom. L. R, 69, Dist. (Curgenven, J.) PONNUSWAMi 
Udayar V. Emperor. 115 1. 0. 481 =. 

28 M.L.W. 769 = 2 M. Cr.O. 39 = 30 Or. L. J. 469 = 
12 A. I. Cr. R. 299= A. I. R. 1929 Mad. 116. 

Breach of express provision of law — Illegality, • 

Disobedience to an express provision of law as to the 
mode of trial is not a mere irregularity but an illega- 
lity. 25 Mad. 61, Foil. (Dalai, /.) SewaK v , Empe- 
ROR. 113 1.0. 7 = 26 A. L.J. 623= 

9 A. I. Or. R. 531 = 9 L. R, A. Cr. 80 = 
SO Cr. L. J. 214= A. I. R. 1928 All. 417. 
■ Change for two offences — Witnesses same — Evi- 
dence let in one case — Copies of the evidence recorded in 
the other — Procedure illegal. 

. A penson w’as charged with two offences namely, under 
S. 307, 1. P. Code, and under S. 20, Indian Arms Act, 
The witnesses in the two cases were more or less the 
. same. The trying Magistrate recorded the evidence of 
I the witnesses in the case under S, 307 and copies of the 

• evidence of these witnesses were placed on the lecord of 

• the case under S. 20, Arms Act, except the case of one 
witnevSS w’ho did not appear in the case under S. 307. 

^ Held, that the procedure was illegal and the trial was 
vitiated. The general rule in the case of criminal trials 
is that there .should be a separate trial with respect to 
I each distinct offence. The object evidently is that the 
attention of the trial Court should be directed to the 

• evidence relating to the charge under inquiry and irrele- 
vant matter should be excluded. This object is not 

• achieved but defeated by placing on the record mere 

, copies of the statements of witnesses recorded during 
_ the course of a trial relating to another Charge. A. I. 
‘R. 1924 Lah. 104, Rel. on. (Bhide, /.) Mohammad 
;KhaN V. Emperor. 109 I. 0, 346= 

9 L. L. J. 329=29 Cr. L. J. 521 = 
A. 1. R. 1928 Lah. 34. 


' Local inquiry by magistrate — Not to understand 

evidence hut to obtain information — Procedm^e irregular 
and ultra vires; 

' From the judgment of a TyTagistrate it appeared that 
,he used the local enquiry made in the case not for the 
.purpose of understanding the evidence only but for the 
purpose of obtaining information which did not Appear 
ifrom the evidence of the witnesses. There were other , 
' matters in the judgment which clearly showed tha in a 
.sense the Magistrate made himself a witness in the case. 

Held, that the procedure was quite irregular and in 
•adopting it the Magistiate went beyond the powers 
granted to him by the Cr, P. Code. (Maepherson and 
Wort, //.) Emperor v. Fakir a Mahanti. 

1101.0. 112=10 A. I. Cr. R. 466 = 29 Cr. L.J. 666 = 
10 P. L. T. 279= A. 1. R. 1928 Pat. 667. 


— ' 'Serious defect in trial — Consent does not cure. 

No serious {iefect in the mode of conducting a crimi- 
nai trial can be justiSed or cured by the consent ^oJ\the 
advocate * of the' accused.’ (Lord F'hiilimpriT)^ 
ABDUL Rahman z'. King EMpebor.- loo I, C. 22 y 

' " ‘ *5 •T' a' einL rkt* V' T -I'-irr 
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38 M. L. T. 64-4 O.W.N. 283= 

8 P.L. T. 156 = 28 Or. L. J. 259 = 6 Bur. L. J. 65 = 
29 Bom. L, R. 813 = 45 0. L. J. 441 = 

7 A. I. Or. R. 362= A. I. R. 1927 P. 0. 44 = 
52 M. L. J. 585 (P. 0.). 

' ‘Oa^/i of complainant — Accepted by accused's 
father — Dect si on tile gal . 

Decision of a criminal case on the statement on special 
oath by complainant and accepted by accused’s father, 
who was no party to the case, was held illegal. (^Banerji, 
/.) Tirloki Nath v. Emperor. 100 1. 0. 381= 

7 A. I. Or. R. 194=8 L. R. A. Or. 22= 
28 Or. L. J. 301= A. I. R. 1927 All. 742. 

-“Murder — Principal offenders allowed to remain 

untried — l^rial against accused playing minor part pro- 
ceeded with — Procedure should be condemned. 

The improper procedure of the Sessions Court of 
allowing the principal accused to remain untried while 
a charge of murder is proceeded with against those who 
are supposed to have played a minor part in the crime 
should be condemned. There is no reason why all the 
accused should not be tried together at one trial . Even 
if some of them are principal offenders and the others 
accomplices, S. 239, Cl. (3), Cr. P. Code, permits them 
all to be tried together in one trial. {Spencer^ 0. C, /.) 
Sagiamuthu Padayachi, In re, 

93 I, C. 42=50 Mad. 274 = 27 Cr. L. J. 394= 
A. I, R. 1926 Mad. 638. 

, Sanction — Trial held without sanction — Not to be 
validated by adding a charge requiring no sanction. 
Where a Court holds a trial of an offence requiring 
Sanction of the Local Government, the trial is without 
jurisdiction and the proceedings cannot be validated by 
subsequently adding charges which require no sanction. 
{Robifison, C, J, and Godfrey, /.) ABDUL RaHMAN v. 
Emperor. 89 I. 0.305=26 Cr. L, J. 1329= 

3 Rang. 95= A. I. R. 1925 Rang. 296. 

Separate trials — Common witness not examined 
in each case but their evidence read over^No prejudice 
eaused“—T rial is not invalidated. 

Several ca.ses wese tried sepai ately but the evidence 
of such witnesses as were common to all the cases was 
not recorded separately in all the cases. It was only read 
out to them and admitted by them to be correct. This 
procedure was followed with the consent of the counsel 
for the accused. It was. however, clear that no prejudice 
Was caused for the accused. Meld, that the procedure 
adopted was irregular, but it did not affect the validity 
of the trial as no prejudice was caused. 10 Cal. 405 ; 8 
P. R. 1915 Cr., Ref. ; 9 P. R. 1912 Cr., Dist. iScott^ 
Smith, /,) NARAIN SINGH v. EMPEROR. 

72 1. 0. 527= 24 Cr, L. J. 415 = 
A. 1. R. 1924 Lah. 228. 

*-jroiiit trial. 

Abettor discharged as Uhidentified — Further in 

quiry against him directed in revision — Trial of others 
had proceeded apace^ Abettor could be tried separately, 
A complaint "was 6led against five persons under S. 
325, Penal Code, the 1st being included as an abettor. 
Accused 1 was discharged on the gronnd of not being 
identified and charge was framed against the other four 
accused. On revision , further inquiry was directed 
which was to give fufther opportunity to the prosecution 
witness to identify accused 1. Meanw^hile proceedings 
against the other four accused had proceeded and pro- 
secution witnesses had been cross-examined after the 
charge. ’ ' ’ 

Held, that though ordinarily the correct course is to 
try an abettor with the primary offender, yet in this 
particular instance the proceedings had reached such a 
stage that a Joint trial cOuld not be ordered# A. 1,’R* 
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1926 Mad. 638, Ref. {Curgenven, /.) SUBBAYYA PiLLAI 
V, Sesha Iyer. 122 1.O. 786 = 2 M. Cr. 0. 212= 
1929 M. W, N. 796 = 30 M. L. W. 736 = 
1930 Cr. C. 9-31 Cr. L. J.457= 
A. I. R. 1930 Mad. 102 = 57 M. L, J. 764. 

The legality of the joint trial depends upon the 

accusation and not on the trial. A. I. K. 1922 Cal. 107 
Rel. on. {Cuming and Lort Williams, J/,) KALI 
KUMAR V. NawabalI. 116 I. O. 369= 

30 Cr. L. J. 619 = 13 A. I. Or, R. 4 = 
A. I. R 1929 Cal. 160. 

— J oint complicity or which undoubtedly is guilty 

must be proved. 

Where two or more persons are jointly charged with 
any offence, either the joint complicity of all must be 
proved, or it must be left in no doubt which out of two 
or more actually committed the offence. {^Zafar AH 
and Coldstream, //.) MaHOMED ALI v, EMPEROR. 

1121. 0. 212 = 10 L. L. J. 525= 
29 Cr. L. J. 996= A. I. R. 1929 Lah. 61. 

Separate appeals by the same accused — Joint trial 

— Validity of. 

There were two separate cases in each of which the 
accused was convicted by the trial Court. An appeal 
was brought in each case. The appellate Court tried 
the two appeals together as one case and he allowed one 
of the appeals and dismissed the other. 

Held, that the procedure followed was bad. {^Rankin, 
C, J. and Buckland, J,) DOaT ALI v, EMPEROR. 
109 I. C. 240 = 47 C. L. J. 211 = 32 C. W. N. 328= 
29 Or. L. J. 612«A. I. R. 1928 Oal. 230. 

— "L egality depends upon accusation — Conspiracy 
cases — Joint trial valid. 

The legality of the joint trial depends on the accusa- 
tion, and not on the result of the trial, and the discre- 
tion of the Court to try accused persons separately is 
not improperly exercised by holding a joint trial in cons- 
piracy cases. A.I.R. 1922 Cal. 107, Foil, {Robinson, C,J, 
and Godfrey, /.) ABDUR RAHMAN v, KMPEROR. 

89 I.O. 305=26 Or. L. J. 1329=3 Rang. 95= 
A. I. R. 1925 Rang. 296. 

—Judgment. 

— Confusion and Wrong view of facts — Judgment 

vitiated, 

A judgment in a criminal appeal, which is vitiated hy 
a confusion of ideas, by a wrong view of facts and by 
a too cursory dismissal of the defence evidence, cannot 
be upheld in revision. {Wallace, J,) NOGI Reddy 
V, Emperor* 120 i. o. 69= so Cr. L. j. 1160= 
1930 Or. 0. 495=8 M. Cr* 0* 18= 
A. I. R. 1930 Mad. 443. 
" — ■ ' Judgment copy of Bench of MagistrateJ^AH 
Magistrates should Ugn, 

Where a copy of the judgment of a Bench of 
trates is applied for it is necessary that the copyshouid 
Contain the signatures of all the Magistrates, and not 
that of the presiding Magistrate alone. ^{Sundaram 
Chetty, J,) BraHMIAH v, EMPEROR. 

1930 M. W. N. 787=32 M.L.W. 280= 
1930 Or. 0. 1123=A. I. R. 1930 Mad. 867 = 
59 M. L. J. 674. 

— — Full name should be signed, * < 

Signing a judgment does not inean initialling, but 
means the writing of the full namfe of the MagiSttaite or 
the jiidge, {Sundaram Chetiy, J,y BRAHMIAH v. 
Emperor. 1938 M. W. N. 787= 32 M. L. W. 280= 
1980 Or. C. 1128«i A. I. R, 1930 Mad. 887^ 
w 69 M: L* J. 674* 

' I “Political, racial, social, or personal grounds 

should not influence Jud^s mmdj , , . , 

' -It will be an evil dayw^the administratis^ of 
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if political considerations are to influence the judicial 
mind of the Judge which should be free from all taint 
of bias on political, racial, social or personal grounds. 
{Suhrawardy and Duval ^ //.) EMPEROK v. G. C. 
Wilson. 96 L 0. 270 = 30 0. W. N 693 = 

43 0. L. J. 637-27 Or. L J. 926= 
A. I. E. 1926 Oal. 895. 

Using knowledge of one case tn another — Accused 

diife'>^ent — Irregular. 

A Magistrate trying a security case as well as an as- 
sault case used his knowledge of the one in delivering 
judgment in the other while the accused was not the 
same in both cases. 

Held^ that the judgment was wholly irregular. {IValsh, 
/.) Din Dayal v. Emperor. 87 1. 0. 677= 

23 A. L. J. 300 = 26 Or. L. J. 981 = 
A. I. R. 1926 All. 443. 
— A tpeilsLnt unaware of transfer — Appeal dis- 
missed for default — Magistrate considered jiidgment and 
record — Subsequent appearance of pleader — Judgment 
signed prior to appearance — No ground to be heard. \ 

Petitioner stated in his petition that he was not aware j 
that his appeal was transferred and on the date, the j 
Court to which the appeal had been transferred called i 
out the case and dismissed and on petitioner’s pleader’s | 
coming to know of this, he asked the Court to hear him i 
in support of the appeal but was refused. Judgment of 
the Appellate Court was to the eflect that the appellant 
was absent and unrepresented; that he had seen through 
the judgment and the whole record and the petition of 
appeal and could see no substance in any of the grounds 
of appeal. Held, if this judgment was signed by the 
Magistrate before the pleader appeared, the Magistrate 
could not have done anything in the matter, (^Ross^ J.) 
KabIr shah V. Emperor. 86 1, o. 36= 

1923 P. H. C. 0. 237=1 Pat. L. B. Or. 174= 
26 Or. Ii. J. 419 = A. I. B. 1923 Pat. 297. 
—Local inq.uiry. 

«I >ersons questionud — Evidence not recorded— ^Not 

allowable. . . - 

Xhe-practice of questioning persons without recording 
their evidence and without allowing the other side an 
opportunity for cross-examination in a local inquiry can-- 
not be permitted but must be sternly discouraged, and 
the defect is not made up by subsequently calling one 
out of the many witnesses. {Marten and Madgavkar, 
fj.) MaNGRU Feku, In re. 98 I. 0. 185 = 

28 Bom. L. B. 302=27 Or. L. J. 1289 = 
A. I. B. 1926 Bom. 246. 

—Local ini^ectfoti. 

— "Inquiri^ from spectators are irregular. {Tek 
Ckand, /.; UDHO RaM v. EmPEROR. 

122 1. 0. 96=31 Or. L. J. 346 = 10 Lah. 790= 
31 P. L. B. 39 = A. I. B. 1929 Lah. 120. 

- "U sing knowledge derived from — Accused not 
given opportunity to cross-examine or explain — Material 
irregularity. 

If a Magistrate makes use of knowledge derived from 
a local inspection without affording the accused an 
oppoi^tuiuty to cross-examine or to explain’ ,the points 
ajE^dnsthlm, he acts with material irregularity sujfficient 
to vitiate the trial. 2 P.L.T. 455, Foil. (Iqbal 'Ahmad, 
/jy ’DRRHA NaNAK* 100 I. 0. 371= 

, . ^ All. 476=25 A. L. J. 377= 28 Or. L. J. 291= 
7 A. L . Or. B. 391= A. I. B. 1927 AU. 360. 
— J ..,,, T R cerUfs <md pleaders present — Purpose, to under- 
ftethd eqidoeece already given — Procedure legitimate . 

> Xhe^M4gjii5lr«»rte viewed; the locus in quo at the request 
of both parties and in presence of pleaders who were 
representing the respective parties. The Magistrate 
made^d uSed jnspec^ioii solely for the purpose of enahh 
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ing him to understand the evidence which had been 
already given. 

Held, it was legitimate for him to do so, and there 
was no ground for suspecting that the judgment was 
influenced by the local inspection. (Sanderson, C, J. 
and Pajzton, /.) AZIZ MaNDAL v. GiRISH ChANDRA 
ChoudhuRY. 681. 0. 38 = 23 Or. L. J. 502 = 
A. I. B. 1923 Cal. 320. 
., p or testing the 7vitnesses — Legal. 

It is open to a Magistrate to use the evidence of his 
own eyes, i e., the local inspection to test the truth of 
what the witnesses have deposed to. 2 Weir Cr. 728, 
Foil. (Ayling and Odgers, //.) ThaCHROTH Hyd- 
ROSS, In re. 76 I.C. 695 = 18 M. L. W. 113 = 

1923 M. W N. 860 = 25 Or. L. J. 7 = 
A I. B. 1923 Mad. 694=46 M. L. J. 279. 
—Opinion in prior trial. 

Acquittal of offence charged — Found guilty of 

another offence — Further trial — Opinion in previous 
trial — No weight to be given. 

Where a person is acquitted of the offence of which 
he is charged but the Court finds him guilty of another 
offence and puts him on trial for that other offence, as it 
could not convict him of that offence in that trial, the 
opinion of that Court in prior trial cannot be allowed any 
weight in the subsequent trial, (Roys and Young, //.) 
Emperor v. Kanhaiya. 124 1. 0. 653= 

31 Cr. L. J. 716=1930 Or. 0. 701 = 
A. I. B. 1930 AU. 481. 

—Pardon. 

Grounds for forfeiture — Onus on prosecution. 

When a conditional pardon has been tendered and 
accepted there must be good faith on both sides. It is 
for the Crown to prove that the pardon was forfeited. 
Where the evidence given by the accused person to 
whom a pardon had been granted differed , from the 
confession but it appeared that the alterations did not 
materially affect the result of the case and it further, 
appeared that nearly five months had elapsed between 
the date of confession and the date,^ on which the evi- 
dence was given, 

Held^ that the prosecution had not discharged the 
burden of proving that the pardon was forfeited. 
(Waller and Reilly, fj.) SOLIYAN v. EmpeROR. 

1930 M. W. N. 773. 

—Powers of Oourt. 

—A civil Court has no jurisdiction to restrain a 
party by an injunction from pursuing her remedy, 
under S. 488, Cr. P. Code, in a criminal Court. (Panck- 
ridge, /.) KRISHNA GOBINDA CHATTERJI V. KlSH- 
ORIBALA Debi. 1930 Or.0. 1163= 

A. I B. 1930 Oal. 763. 

— '^Court taking thumb-mark of accused for com- 
parison-— Not objectionable. 

There is no objection in law to the taking of the 
accused’s thumb-mark, if the Judge thinks it relevant 
at any time and a conviction based on a comparison of 
the thumb-mark of the accused person with the thumb 
mark on the document in question in the suit is no 
objectionable. The question of identity of the thumb 
mark is a question of fact to be decided by evidence a 
any other question of fact. A. I, R. 1922, Pat. 73 Diss. 
from. (Schwabe, C.J. and Waller, J.) PUBLIC PRO^ 
SKCUTOR V. KaNDASaMI THEVAN. 98 I. 0. 99 = 
60 Mad, 462= 27 Or. L.J. 1251 = 27 M. L. W. 184= 
A. I. B. 1927 Mad. 696=63 M. L. J. 697. 

Party applying for copy of order — Magistrate 

cannot compel him to pcty for ^and copjes also qf 

^ order not cippliqd for. . 

It is f^ the Utigaut, an^ - 191^ tk® Miag^strate^ .to, 

' 4epicte v^hart^sqpies . j ““AV® . 
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the superior Court and the Magistrate has no jurisdic- 
tion to thrust upon a party copies which he does not 
want and to.naice hun pay for tnaoi. Wae \ a party 
applies for the copy of a particular order the Magistrate 
cannot force him to pay for and take copies of other 
orders also. Lai, C! /.) AMaR SinGH v, 

Sadhu Singh. 86 1,0. 709 = 6 Lah. 396= 

7 L. Ii. J. 241 = 26 P. L. B. 273 = 26 Or. L. J. 853 = 
A, 1. E. 1926 Lah. 361. 
^Groundless application — Refttsal, 

Every Magistrate possesses the inherent power of 
refusing an application which he finds to be groundless. 
{Zafar Ali/j.) SHAMaS-UD-DIN v, RaM DayaL 
Singh. 76 I. O. 26=25 Or. L. J. 89 = 

A. 1. B 1924 Lah. 630. 

—^Compelling party to produce certain witnesses. 

A Magistrate is not empowered to order that a party 
should produce a certain witness and that in default, 
the party shall lose his case. (SAadi Lai, C. /.) Santa 
Singh v. Emperor. 76 1, o. 18=25 Or. L. J. 82 = 
A. I. B. 1924 Lah. 617. 

Magistrates authority to act under S. 144 — 

Record should show. 

It is desirable that the record should show, in clear 
and unmistakable terms, the authority under which a 
Magistrate, taking action under S. 144, Cr. P. Code 
professes to act. {MayOung, /.) U Thudama Wara 
V. Ring-Emperor. 74 1. 0. 65 = 2 Bur. L. J. 22= 
1 Bang. 49 = 24 Cr. L. J. 737 = 
A. I. B. 1923 Bang. 146. 

— Practice. 

’‘Charges relied upon by accused not put to the 

complainant on the hose. 

It is the practice of the Allahabad High Court in 
appeal to give little or no weight to the allegations or 
charges of a defendant or accused if they ought to have 
been put to the plaintiff or cbmplainant or his witnesses 
and have not been so put. A plaintiff or complainant 
has .an absolute right to know “exactly the allegations or 
charg^ upon which the opposite side are going, to rely 
and they must be, put to hum or to his appropriate wit- 
nesses clearly specifically and with the utmost plainness, 
so that he may have an opportunity of admitting them 
wholly or in parti or denying them wholly or in part, 
and of calling witnesses to rebut such allegations or 
charges as he denies. {Mears, C. J. and Kendall. /.) 
Emperor Jhabbar Mal. 115 1, o. 872 = 

30 Or.L.J. 630= 10 A. I. Or. B. 101= 

9 L. B. A.Or. 90 = 26 A. L. J. 196= 
A. I. B. 1928 AU. 222. 
—Presumption of innocence. 

Evidence absent — C(sse resting on two alternative 

theories — T keory inconsistent with innocence should not 
be accepted. 

Where the essentials of the case for the prosecution 
fail and the Court has to rest the case for conviction 
not upon evidence, direct or circundstantial, but upon 
one of two alternative theories, and where one of the 
said theories is consistent with innocence and the other 
inconsistent there is no justification for accepting the 
theory which is inconsistent with such innocence. Such 
a course is (^ntrary to the fundamental principles of 
British justice. (jSen, /.) KumaR PraSaD v. King- 
Emperor, 102 X. O. 899=28 Or. L. J, 611 = 
8 P,.L, T. 666 = 8 A. 1. Or, B. 297 = 
A. I. B. 1927 Pat. 292. 

prima facie made out^Accused entitled' to 

prest/mption* of inmeenoe-^jf made out he must explain. 

If no prima fade case has been made against the 
accused it Is open to thq.accused to rely safely on the 
presumption of innocence or on th^ inBnn% of. the 
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evidence for the prosecution. But when a prima facie 
case is made out and the presumption of innocence is 
displaced, then the force of suspicious circumstances is 
augmented whenever the party attempts no explanation 
of facts which he may reasonably be presumed to be 
able and interested to explain. {Kincaid, /. C, and 
Aston, A./.C.) Bahadur Walad Rang Khaskheu 
V, Emperor. 88 1. 0. 7=19 S. L. B. 7i = 

26 Or. L. J. 1063= A. I. B 1926 Sind 289, 
Presumption of innocence — Not affected by accus- 
ed's conduct in proceedings. 

In a criminal case an accused person is not to be 
judged by how he pleads or fails to plead in the proceed- 
ings the precise and pedantic requirements of civil pro- 
cedure. There is no such language as pleading in a 
criminal Court. The subsequent conduct or statement 
of an accused person may affect his credibility. It 
cannot destroy his right assuming him to be an inno- 
cent person until his guilt has been established without 
any reasonable doubt, (JValsh, /.) Umed Singh v. 
Emperor. 77 1. 0. 183=46 AU. 64= 

21 A. L. J. 765 = 4 L. B, A. Or. 221= 
25 Cr. L. J. 327= A. 1. B. 1924 AU. 299. 

-When the action of the accused is open to two 

constructions, one criminal and the other honest the 
Appellate Court should not assume that it was criminal, 
(Spencer, /.) NARAYANA,/« re. 82 I. O. 149 = 
20 M.L.W. 239 = 26 Or.L.J. 1221= 
A. I. B. 1924 Mad. 816. 

—Private prosecution. 

Engaging counsel. 

In a criminal case started at the instance of private 
persons the persons may engage a counsel to represent 
their view of the case where there is no representation 
on behalf of the Crown. (Mukerii„ /.) Tupail Ah- 
mad V, Emperor. 86 I. 0. 222=23 A. L. J. 6= 

6 L* B. A. Or. 63=26 Cr. L.. J. 734= 
A.LB. 1925 AU. 301. 

—Privy Council. 

— ^"—^Not a Court of criminal appeal. 

The Privy Council does not sit as a Court of crimi- 
nal appeal. To allow criminal proceedings to 6e re- 
viewed by it there must have been substantial and^ grave 
injustice done. DilletVs case (1887) 12 A. C. 459, Foil. 
(yiscount Dunedin BENJAMIN KNOWLES v, EM- 
PEROR. 124 1 0. 578= 31 Or. L. J. 701= 

34 O. W. 599 = 1930 Or. O. 884= 
A. I. B. 1930 P. 0. 201 = 69 M. L. J. 127 (P.O.). 
No substantial injustice — No departure from re- 
quirements of natural justice — Privy Council does not 
interfcf^e. 

Lordships of the Privy Council do not act in criminal 
matters as a Court of Criminal Appeal and are not 
concerned to regulate procedure of Courts in India or to 
criticise what is mere matter of procedure and in the 
complete absence of any substantial injustice or in the 
complete absence of anything that outrages what is due 
to natural justice in criminal cases Privy Council does 
not interfere. (Viscount Sumner.) ATTA MOHAM- 
MAD z/. EmPERUR. 1221. C. 17= 

7 O. W. N. 290=1930 Cr. 0. 193= 
31M.L. W. 306 = 31 P L. B. 160 = 
32 Bom. L. B. 529^ 34 O. W. K. 565= 

3 M. Cr. o: 86=31 Cr. L. J. 378 = 
llLab. 192=57 L A, 71=51 O. L. J. 466 = 
A. I. E. 1930 P.O. 67 = 68 M. L. J. 363. (P.O.) 
-Procedure— Abuse of procew. 

T-— ^Detention, of property\be.lqnging to a person not a 
party to criminal procettfing^ not justified. 

yrbere in a-cas^e, of, a^^i^dl breach of trust in; 
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pect of a motor car which had been sold by the accused 
to a third person the Magistrate made an order directing 
the car to be detained in Court until fuither orders. 

Beld^ that as regards the pui chaser there was a gross 
abuse of the process of a Criminal Court by utilising 
criminal proceedings, to which he was not a party, for 
the detention of property w’hich he had bought and of 
which he was in possession whether or not the seller 
had a right to sell it to him. But the purchaser was 
asked to give an undertaking in writing to the High 
Court to produce the car whenever called upon to do so 
either by the High Court or by the Court of the Chief 
Presidency Magistrate until the proceedings before him 
had terminated and upon the purchaser giving security 
in the sum of rupees ten thousand by his own bond and 
by one surety to the satisfaction of the Chief Presidency 
Magistrate, the car in question would be returned to 
him. (BucBand and Cumt?ig, //.) KEDAR NATH 
DEY V, MOHAMED SlDDIK. 73 I. 0. 807 = 

24 Or. Ii. J. 695= A. I. R. 1924 Oal. 465. 
—Procedure— Adjournment. 

■ ‘ A djournment to search for evidence — Not proper. 
Cases may arise whei e evidence is difficult to procure 
and numerous and lengthy adjournments must be grant- 
ed, but when once the case is ready for hearing ad- 
journment should not be made in order to search for 
evidence, the existence of which is entirely problematical. 
The Court prosecutor came to Court intending to base 
his case upon the evidence of the -witnesses called. These 
witnesses for the prosecution denied that the accused 
committed the offence for which he was tried. There 
was no intimation that further evidence was forthcoming 
but the prosecutor informed the Court that he would file 
list of additional witnesses later. 

Held^ that adjournment should not be made in the 
case and accused should not be kept under shadow of a 
charge. {Otter, /.) AH PHONE v. EMPEROR. 

121 1. 0. 773 = 31 Cr. L. J. 296 = 
1930 Cr. 0. 183=7 Bang. 592= 
A. I B. 1930 Bang. 76. 

N oH-appearance of complainant — Notice of 

adjournment not served — If deemed ''absents 

Complainant, not appearing in the Court owing to 
hon-service of notice, and ignorance of the postponed 
date of hearing, cannot be said to be absent within the 
meaning of S. 247, Cr. P. Code, and the order passed 
against him cannot be said to be an order of acquittal. 
{Madhavan Nair and Reilly, //.) NUNE PaNaKALU 
t/. SUBBA RaO. 113 I. O. 625 = 

1928 M. W. K. 801 = 1 M. Or. 0. 328 = 
52 Mad. 695=30 M.L.W. 624 = 11 A. I. Or. B. 656 = 
30 Or. L. J. 191= A. I. B. 1928 Mad. 1158= 
67 M. L. J. 331. 

” ‘No pending case should ever be postponed with- 
out a date being fixed. {Daniels, /*) KEWaL Ram 
V. emperor. 7 Ii. B. A. Or. 101= 

27 Or. L. J* 660=93 I. 0. 1056= 
A. 1. B. 1926 AU. 421. 

*-“*'*-'^^Notice necessary*. 

An amendment in criminal proceedings without notice 
to the party affected does not bind the party. {Greaves 
and PantoH, JJ.') JANAKI NaTH KUNDU PAL v. 
MTOMOHAN De. 81 L 0. 162=2f Or. L. J. 674= 

. ^ A,I.B. 1925 Cal. 263. 

..,■, 1 . , 1 P rolonged proceedings — To ,be avoided — The 
strain — Material on the questioh of sentence. 

However guilty an accused persbn may be, it is most 
'nndesif able that he should be subjected to the strain 
,^d anxiety of prolonged proceeding^ -Unless it is 
Unavoidable* The length of the proceedings 
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is material on the question of sentence. The strain, 
anxiety and mental suffering to which the accused ' must 
have been subject during long time is a matter which 
may legitimately be taken into consideration ih passing 
sentence. {Sanderson, C. J. and Richardson, Jf) 
P. E. BILLINGHURST v. EMPEROR. 82 I. C. 545 = 
25 Or. L. J. 1313 = 27 0. W. N. 821 = 
A. I. B. 1924 Oal. 18. 

—Pro cedure— Charge . 

Charge, p'aimng of — Court whether can go 

outside charge. 

Per Wallace, /. — In a criminal trial the accused has 
to defend himself on the charge framed against him and 
on no other and the Court cannot speculate as to what 
all paities understood. {JVallare, Madhavan Nair, 
Jackson, Anantakrishna Aiyar and Eddy,' //.) 

C. K. N. Sundaresa Iyer v. Emperor. 

1930M. W.N. 249(P.B.). 

More aggravated ojfence found — Rzcrther 

charge — Necessity, 

It is the duty of a Magistrate to see what offence has 
been committed, if any, and if an offence more 
aggravated than the one complained - of is discovered, 
it is no less his duty to charge the accused with- the 
more aggravated offence.' { Johnstone, /.) ManGalSEN 
V. Emperor. 118 1. C. 663= 1929 Or. 0. 566= 
30 Or. L. J.957 = A. t. B. 1929 Lah. 838. 
— '-^Material facts to be stated in charge and prewed 
— Unessential allegations need not be proved — Charge 
good or bad to be determined at the beginning of the 
trial. 

In order to convict a man of an offence, all the 
material facts which constitute the offence, and which 
are necessary to enable the parties to avail themselves 
of the verdict and judgment, should the same charge 
be again brought forward, must be stated upon 
the indictment, and all these requisite allegations must 
be satisfied in evidence, and proved as laid. But allega* 
tions not essential to such purpose which might bd 
entirely omitted without affecting the charge against 
the person and without detriment to the indictment are 
considered as mere surplusage and may be disregarded 
in evidence. The indictment may be good or bad, but 
it cannot depend upon the facts which will ultimately be 
found by the jury and it must be good or bad at the 
beginning of die’ trial. A. I. R. 1922 Cal. 107, Rel on. 

; An accused was tried jointly with another on (1) a 
charge of conspiracy to cheat a certain company. He 
was also singly tried at the same time, (2) for cheating 
the same company in respect of certain certified jeport 
of daily work, and (3) for dishonestly usirig as gi^tiine 
the document stated above* The charges on (2) and 
(3) contained the following words: “in pursuance of the 
conspiracy in the first charge mentioned.” The jury 
found the accused not guilty on the charge of conspiracy 
but found him guilty of the other two charges. It was 
contended that in view of the verdict of not guilty on 
the charge of conspiracy the conviction on the other 
charges would not stand. 

Held, that the only function of the W'ords “in pur*- 
suance of the conspiracy in the first charge mentioned” 
was to make it plain t^at counts (2) and (3) had', no 
reference to independent offences or to a different subject* 
matter than the first count ai^d there ^as no objection 
to the jury cbnvictlng under counts (2) and (3) although 
they acquitted on the first. {Rankin, C. J.and 
Chotzner, J.) SaTYA NARATN v* EMPEROR 
65 Oal. 858= 32 0. W; 

29 Or. L. O'. 1022= 112 1. 0; 860 = 
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Where there is a misjoinder of four charges the 
illegality of trial is not cured by the Judge striking out 
one charge when the tiial is practically over, {Addison, 
/.) FiTZMAURiCE V. Emperor. 27 Or. L. J. 793= 
95 I.C. 393= A.I.R. 1926 Lah. 193. 

—Mimmising offences — When accused can objects 

The rule against minimising offences is only intended 
to cover cases where a Court secures a jurisdiction 
thereby which it would otherwise not have and thereby 
prejudices the accused. Where the accused w'as tiied 
and convicted under Penal Code, S. 182 he could not 
object that his case really fell under S. 211. {Boys, J.) 
Ganga Sahai z/. Emperor. 83 1. 0. 692= 

5 L. R. A. Cr. 124=26 Or. L. J. 132= 
A. I. R. 1924 All. 763. 

Charge to be explained clearly to accused — 

Kidnapping — Points to be explained. 

When a que^tion whether there was kidnapping either 
with or without persuasion, and a question as to how 
long the kilnapping has continued, and as to whether at 
some stage afresh kidnapping has been carried out, and 
whether there was a previous conspiracy or conduct 
amounting to abetment, or whether, there was no 
kidnapping or share in the kidnapping at all but merely 
a confidence trick undertaken to cheat a person, it is 
more than ever the duty of the Judge even though 
counsel may be engaged to clear the ground, and to be 
quite suie that each accused or his counsel cleaily 
understand w'hat case they have to meet. {Walsh, /.) 
jodha Singh v. Emperor. 81 1. C. 80 = 

25 Cr. L. J. 592 = 4 L. R. All. fCr.) 83= 
A. L B. 1923 All 286. 
—Procedure— Duty of police. 

Free fight about possession of plot — Police must 

challan prosecution party also. 

When there is a dispute as to the possession of the 
plot and a fight takes place with regard to that, it is 
the duty of tne police to charge-sheet the prosecution 
party also for rioting. {Devadoss and Waller, /J.') 
In re JOGALI BHUIGO NaIKS. 

27 Cr. L. J. 1198 = 97 I. 0. 958= 
A.I.R. 1927 Mad. 97. 
— Procedure— General and special law. 
—^Abkiiri and Opium Acts— Applicability of Cr, P, 
Code — Complaint by private persons — If allowed. 

For comphints under the Abkari Act or under the 
Opium Act (1 of 1878), the ordinary Cr. P. Code, 
is not applicable but the procedure contained in 
those Acts is to be strictly followed ; and as complaint^ 
by private persons are not provided for by the procedure 
in those Acts, they must be treated as not properly insti 
tuted. A. 1. R. 1923 Mad. 339 and 25 U, U J. 577 
Rel. on. {outers, /.) L. FERNANDO v, A. FER- 
NANDO. 52 Mad 613 = 2 M. Or. O. 168 = 

30 M, L. W. 112=1929 M. W. N. 607 = 
119 1. 0. 174 = 30 Or. L J, 10X1=1929 Or. 0. 78 = 
A. I. R. 1929 Mad- 604=67 M. L. J. 214. 
— Procedure— Irrelevant matters. 

— Matters irrelevant to charge should be eliminat- 

ed. 

An important principle of Criminal law is that the 
^ilt should not only be proved beyond any reasonable 
doubt but that it should be proved strictly in accordance 
with law. The accused is on his trial in respect of a 
particular charge and to import matters into the trial not 
relevant to that charge is equivalent to trying him as to 
matters on which he has no opportunity to defend him- 
self. A.T.R. 1925 Ottdh 1 Ref. {Wazir Hasan, A,/,C,) 
Bishambhar Nath v. Emperor. 

87 L 0. 962 = 26 Or. L. J. 1042= 
A. I. R. 1925 Oudh67e. 


CRIMINAL TRIAL— Procedure— Option of pro. 
secution. 

— Procedure— Jurisdiction. 

Executive and judicial powers combined — Know- 
ledge as executive tfficer if deprives jurisdiction, 

bo long a-s executive and judicial powers are combin- 
ed in the same officer, he cannot but have extra-judicial 
information about men of importance and position in 
his sub-division and their characters. Merely by reason 
of such knowledge an administrative officer cannot be 
deprived of jurisdiction as Magistrate. {Dalai, /.) 
Baqridu V, Emperor. 125 1, o. 32= 

31 Or. L. J. 764=1930 Cr. 0. 739= 

_ A. I. R. 1930 All. 495. 

Trial for lesser offence — Absence of jurisdiction 

— If void, 

Whei e the offence complained of was one under 
S. 430, 1.P.C. but the Bench tried the accused for a les- 
ser offence under S. 426, I. P. C. and it appeared that 
they had jurisdiction to try the former and not the lat- 
er offence. 

Held, that the proceeding was not void. 24 M. 675 
and 27 M. L. J, 594 Foil. {Sundaram C/ictty, 
PiCHA Kudumban V, Servaikara Thevan. 

1930 M. W. N. 770. 
•——Trial without jurisdiction — If amounts id 
acquittal. 

It is clearly illogical that a verdict of acquittal should 
be recorded as the ultimate result of a trial in respect 
of which it has not been finally determined that it was 
held before a Couit of competent jurisdiction. {Mears, 
C, J, and Pigoit, J,) EMPEROR v, HaR PRASAD 
BhaROaVa. 77 1. 0. 961 = 21 A. L. J. 42= 

45 All. 226 = 4 L. R. A. Cr. 19 = 25 Or. L. J. 497=. 

A. I. R. 1923 All. 91, 

—Procedure— Long delay. 

——Interval of three years between filing of coni^ 
plaint and tidal — Procedure is defective, though not 
illegal, 

c3n the 23rd March, 1920, the Food Inspector of the 
Corporation of Calcutta filed a complaint in the 
Court of the Municipal Magistrate against a person^ 
who, it was complained, had committed the offence of 
having sold adulterated ghee on the 4th February 1920.- 
The Magistrate ordered summons to issue for the l7th 
April 1920. On that date the petitioners appeared by 
pleader and the Magistrate passed an order directing 
that proceedings be stayed for six weeks as the Food 
Inspector w^as on leave. On the record no further order 
appeared until 29th November 1922. On that date the 
Food Inspector prayed for the revival of the case and 
the Magistrate directed the record to be put up. On 
the 16th December 1922, the Magistrate pa'^sed the fol- 
lowing order : "Case revived. Issue fresh summons 
13th January, 1923”. 

Held, that the procedure which results in such a long 
delay is defective though not illegal and such a procer 
dure cannot be justified even by long prevalence. 24 
C. W. N. 467 Dirt. {Newhould and Stthrawardy, jjl) 
SHERMULL V. CORPORATION OF CALCUTTA. 

77 1. 0. 892 = 26 Or L. J. 492= 
A. I. R. 1923 Oal 726. 
—Procedure — Objection to trial. 

Objection to mode of trial — When to he raised, < 

The trial by jury of an offence which is triable wjtb 
the help of assessors is not necessarily invalid. The 
objection to the trial, if any, should be raised in the 
trial Court and not in appeal. {Sundaram Cketty, 
Karuppa Thevan v. Emperor. 

1930M. W.N,776r 

— Procedure-^Option of prosecution. 

--^—^Trial — Offences puj^tskahU under two provisionsr 


CR. D.— 67 
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CRIMINAL TRIAL— Procedure— Option of pro- 
secution. 

of law — Prosecution may choose any one. 

An offence may fall and may be punishable under 
two separate provisions of the law, and in the absence 
of an express prohibition to the contrary it is open to 
the prosecution to choose the law under which the 
offender should be prosecuted. {Jai Laf J.) RAM- 
CHAND GuRWALA v, KING-KMPEROR. 

27 Or. L. J. 1383= 98 I. 0. 599= 
A. I. R. 1926 LaH. 386. 

— Procedure— Parties. 

— ■ - - M otion by Crown — Made by official or demi-offi- 

cial tetter — If valid. 

In Criminal cases the Crown is as much a party be- 
fore the Court as the accused person. Any motion 
therefore that has to be made before the Court should 
be through the Government Pleader and not by an oiE- 
cial, or ‘ demi-officiar letter by one officer to another. 
iMukherji, /.) BHAGWAN DaS v, EmpEROR. 

*84 I. 0. 719 = 22 A. L. J. 1103 = 26 Or. L. J* 367 = 
A. I. R. 1925 All. 218. 

Procedure— Pleadinga 

The rules of pleadings in civil suits do not applj 

to criminal trials. {Kulwant Sahay and ScroopCt JJf) 
Gaffar Buksh Khan v. Emperor. 

8 A. I. Or. R. 4 = 8 P. L. T. 393 =28 Or L. J. 411 = 
101 1. 0. 187= A. I. R. 1927 Pat. 408 
—Procedure— Powers of Court. 

Compulsion of witness. 

Court cannot compel a witness, e. g,^ the investigat- 
ing officer, to refer to the diary; 8 Cal. 154, Foil. 
(Findlay^ O. /. C,) ShaiK DiLWAR v. EMPEROR. 

951. 0. 277 = 27 O. L. J. 767 (Nag.). 

■ Whether offences form part of same transactioti 

— Qicestion one of fact — Admissions of accused on that 
point — If may be received. 

The question whether certain offences specified in 
different charges were or were not so connected together, 
that it might fairly be said that they had been commit- 
ted in the same transaction, is after all substantially one 
of fact, and admissions on a question of fact which go to 
determine whether there should be a joint trial, made by 
accused persons may undoubtedly be received and act- j 
ed upon by a trial Court. {^Piggott and Walsh, Jf,) \ 
Gay AN Singh v. Emperor. 83 I. c. 509= 

26 Or. L. J. 29= A. L R. 1923 AU. 277. 
—Procedure— Practice. 

• ‘E xplanation to High Couri^Suggesiions by 

magistrate^'^Not entitled to make. ; 

The trying Ma^strate is not entitled to make any 
suggestion or representation in the explanation which 
he may submit to the High Court of anything which is 
not founded on the record before him. The Magistrate 
is not the prosecutor: He must hold the scales evenly. 
(C, C. Chose and Pearson, //.) MaNI KriSHNASEN 
V. Emperor. 34 O. W. N. 266= 127 I. O, 672= 
1930 Or. 0. 643= A. I. R. 1980 Cal. 379. 

Counsel engaged by complainant at late stage — 

Practice condemned. 

It is ordinarily undesirable that any counsel should 
be brought in to assist the Public Prosecutor at a very 
late stage even if he acts entirely under the control df 
^he Public Prosecutor. But there might arise special 
cifbumstances which would justify such a course. {Reil 
h. /.) Vaz V, Emperor. 1930 M W. N. 769. 

'Mode of leading evidence. 

Held, that in a criminal trial evidence must be led 
as to ndake a consecutive narrative. (Jackson, /.) In 
re ShaNMUGA KUBUMBAN. 1980 M. W. N. 74 = 
123 1: 0. 43 « 81 Or. L. J. 477. 


CRIMINAL TRIAL— Procedure— Practice. 

Petty case must be finished in a single hearing. 

In a petty criminal case both parties should appear on 
the first day of hearing ready for the completion of the 
entire trial at a single hearing. (Courtney-Terrell, C, 
J. and James, /.) NaRAYaN MahaRANA v, Empe- 
ROR. 125 I. 0. 134=31 Cr. L. J. 789 = 

1930 Or. C. 609 = 9 Pat. 113= A. I. R. 1930 Pat. 241. 

Murder case — Criminal sessions of the Rangoon 

High Court — Shorthand note of charge to jury depre- 
cated. 

The existing practice of taking a shorthand note of 
the charge of the learned Judge presiding at the Crimi- 
nal Sessions of the Rangoon High Court only in cases 
of murder strongly deprecated. In cases where an ap- 
peal lies or where an application is made to the Govern- 
ment Advocate for a fiat, it is essential that there 
should be an official record of the charge that the learn- 
ed Judge delivered to the Jury. 28 C.W.N. 170 at 174 
and 28 C.W.N. 25l Ref. (Page, C.J. and Doyle, /.) 
U Ba Thein V, The Emperor. 

8 Rang. 372= 127 I.C. 730 = 1930 Cr. 0. 1179 = 
A I. R. 1930 Rang. 351 

- ■ ■■ P ractice to be followed in committal proceedings. 

Per Perctval, J, C — In committal proceedings the 
Magistrate has only to find out whether there is a prima 
facie ca.se for committal or not, and the committal 
proceedings should not be treated too much like a final 
trial; nor it is necessary for the Magistrate to write out 
a judgment on the question whether the case is true 
or false. (Percival, J , C. and Barlee, A. J. Cl) 
NuRKHAN V Emperor. 120 I.c. 520 = 

31 Cr. L. J. 117- 24 S.L R. 96 = 1930 Cr. C. 282 = 
A. I. R 1930 Sind 99. 

Preference to committal proceedings. 

Per Percival, J.C, — Preference should be given to 
committal proceedings over other cases, e.«pecially so in 
murder ca^es. (Percival, J. C. and Barlee A. J. C), 
NURKHAN V, Emperor 1201. c 620 = 

31 Cr L. J. 117 = 24 S- L. R. 96 = 1930 Or. 0. 282= 

A. I. R. 1930 Sind 99* 

Bending back to jail released convict, 

Aa'ording to the general practice of the Lahore 
High Court a convict is not sent back to Jail by increas- 
ing his sentence after he has undergone the sentence 
and released. (Zafar Ah, J,) EMPEROR v. SaBAR 
DIN. 112 I.C. 769= 30 Cr. L. J. 2= 

11 A. I. Cr. R. 577= A. I. R. 1929 Lab. 194. 

Party fight — Practice of implicating relatives 

in the offence. 

Where there is a party fight it is the conventional prac- 
tice to include in the list of offenders all the adult mem- 
I bers of a family and their connections by marriage, 
(Waller and Cornish, JJ,) SUBBIAH THEVAN v. 
Emperor. ^ ^ X929 M. W. N. 789. 

Cr. P,C*, S, 526~--Complaint injurious to com- 

mtenal feelings — European Magistrate should try. 
Where the complaint was by Mussalmans accusing a 
Hindu of doing acts in a Mussalman graveyard, with 
intent to injuie their feelings. 

Held, that the complaint should, if possible, be tried 
by a European Magistrate. (Skemp, J.) HaRI KiS- 
hen V, Allah Buksh. 102 1. C. 666= 

28 Cr. L. J. 688=8 A. I. Or. R. 260= 
A. I, R. 1927 Lab. 620. 

•Motes of arguments — Admissibility. 

It is open to a Magistrate not to accept notes of argu- 
ments of the pleader for the accused, bdt if they are 
accepted by him, they should form part of bis record, 
and should not be destroyed till the' time for challehi^ng 
his order in a hi|:her Gdb’rt hiad’ expired. (Rupchand 
Bildrdm, A. JlCJ) CrOWBER v, L. A. MOR- 
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OEIMINAL TBIAL—Procedure— Practice. 

RISON. 21 S. L. B. 293=27 Or. L. J. 711= 

94 1. 0. 903= A. I. B. 1926 Sind 194. 

■ — Conspiracy — Joint trial — All mtcsi be acquitted 
or convicted — If separate trial each may be dealt with 
according to his offence. 

The rule of English Law is that where two persons 
are indicted for conspiring together and they are tried 
together both must be acquitted or both convicted. 
But Where A is tried alone for conspiring with B he can 
be legally convicted though B is sub'»equently tried for 
the same offence anJ acquitted. (JSuhrawardy and 
Mukerji, JJ.) 1. G. SINGLETON v, EiMPEROR. 

86 I. 0. 38 = 41 0. L. J. 87=29 0. W N. 260= 
26 Or. L. J. 662 = A. I. B. 1925 Cal. 501. 

Prosecution evidence not over — Directing accused 

to be ready with witnesses — Order improper. 

An order to the accused before prosecution witnesses 
are examined, that he must be ready with his witnesses 
for the defence on a certain date, is an improper order, 
iZindsay, J.) .KESHAB DEO v. EmPEROR. 

81 1. 0. 715 = 4 L. B. A.Cr. 124= 25 Or. L. J. 1003 = 

A. I. B. 1924 All. 320. 

— ^Procedure-Proceedings. 

Trial for murder — Procedure must be strictly 

followed. 

It is imperative in cases where accused is being tried 
for his life that the provisions of the law should be 
strictly adhered to and that the accused should not have 
any manner of grievance with regard to the procedure 
adopted at the trial, (C. C. Ghose and Graham^ JJ.) 
Emperor v. Kajab a.li Fakir. 46 o. L. J. 31= 
81 0. W. N. 881 = 103 I. 0. 790 = 8 A. I. Cr.B. 316 = 
28 Or. h. J. 742= A. I. B, 1927 Oal. 631. 
Revival of proceeding in pending proceeding. 

An application or order for revival can only be made | 
on the supposition that the case is over and not pending, i 
{Newbould and Mukerfi, JJ.) RaSH BEHaRI Ka 
RURY V. CORPORATION OF CaLCUT I'A. 

26 Or. L. J. 1060 = 87 1 0. 970 = 
A. I B. 1926 Cal 102. 

S ubstantial justice not sufficient — Legal forms 

must be conformed to. 

“ In a criminal proceeding the question is not alone 
whether substantial justice has been done according to 
law. All proceedings in Poenam are Striciissimi Juris. 
(JVazir ffasan^ A. J. C.) MaNNA LaL z*. KING-Em- 
PBROR. 76 I. 0. 753 = 27 O. 0. 40 = 

26 Or. L. J. 49 = A. J. B. 1926 Oudh 1 
—Procedure— Prosecution 
Prosecution should be conducted fairly. 

Prosecution should be conducted fairly and squarely 
and no ground should be given to the accused for a 
complaint. {C. C. Ghose and Duvah JJ^ BaTASI 
MONi Dassi V. Emperor. 63 Cal. 706= 

SO 0. W- N. 864=27 Or. Ii, Z. 1329 = 98 I. 0. 401= 
A. I. B. 1926 Cal. 1163. 

—Procedure— Bight of being heard. 

Right of counsel to be effectually heard right to be 

heard last — Difringement — Mere irregularity. 

The right of counsel in criminal matters is not only 
that they shall be heard, but that they shall be given an 
opportunity of being effectually heard. Where counsel 
on behalf of his client has the right of being heard last 
(where the accusea has not called any evidence on his 
behalf) in the matter, counsel is entitled to an opportu- 
tiity to be so heard. ' If an accused is heard in such^a 
case the inere fact that He was not heard last is not an 
illegality which would vitiate the trial but is’ ndiefel^ an 
itregularity to which provisions of S. 537, Cr, P. Cede, 
^omd apply. (Mirzaand Patkar^JJf) ViNAYAK P. 
EMREiROR 12 A, 1. Or, B. 73 = SO Or. If. Z. 185 


CBIMINAL TBIAL— Procedure— Prosecution. 

53 Bom. 119 = 113 1. 0. 612= 30 Bom. L. B, 1630= 
A.I. B. 1928 Bom. 657. 

—Procedure — Search. 

Search warrants — Cofiditions must be strictly 

adhered to. 

Search warrants are always open to very serious 
objections and very great particularity is justly required 
by law in ca^es where they are authorised before the 
privacy of a man*s premises is allowed to be invaded by 
the minister of the law. {C.C. Ghose and Ckotzner, 
JJ.) Walvekar Emperor. 53 Oal. 718= 
30 0. W. N 713= 27 Or. I*. J. 920 = 
96 1. 0. 264= A. I. B. 1926 Cal. 966. 

—Procedure— Summary trial. 

Recerd must establish necessary ingredients of 

offence. 

The fact found by the Magistrate in a summary trial 
must clearly show that the offence had been committed 
and that his record, however meagre, ought to be suffi- 
cient to establish the necessary ingredients of ^he offence 
of which the accused ha.s been found guilty. 7 P. R. 
1887 Cr. and 5 P. R. 1889 Cr.. Rel. on. {Tek Chand^ 
J.) Din Muhammad v. Emperor, ill I. o. 461= 
10 Lab. 231 = 29 P. L. B. 647=29 Or. L. J. 877= 
11 A. I. Cr. B. 187= A.I. B. 1929 Lab. 378. 

— Procedure— Surety. 

- '■ ■ — ' F or production before police — Void. 

A surety bond for the production of any person 
before the police taken by the Police Officer is void ab 
initio. (^Martineau^ J.) HaMID ALT Z'. EMPEROR. 

25 Or. L. J. 712= 81 1. 0. 200 = 
A. I. B. 1926 Lab. 162, 

—Procedure— Travelling aUowanPe. 

— — - Travelling allowance of witness — Amount should 
he specified. 

A Court ordering a party to deposit the traveling 
allowance of a witness should state the amount of the 
travelling allowance to be deposited. {PCulwant Sahay^ 
J) GouRi Shankar v. The Collector of 
MUZAFFERPUR. 87 I, 0. 421 = 6 P. L. T 215= 
3 Pat. L. B. Or. 127= 26 Or. L. Z. 965= 
A. I. B. 1926 Pat. 563. 

— ^Procedure — Warrant case, 

^Warrant case — Altering section to convict with* 

out framing charge — Illegal. 

When once trial has b^n according to the provi- 
sions relating to warrant cases, it is not open to the 
Magistrate to alter the section and to convict the 
accused without framing a charge. {JCendalL /.) 
GOBIND V. EMPEROR. . 8 L, B. A. Or. 29 

28 Or L. Z. 227 = 99 I. 0. 1027= 
7 A. L Ox; B. ^2=A. ,L B. 1927 All. 270. 
—Prosecution. 

Person making report to police — Shoim as com* 

plainant — Who is prosecutor. 

Where a person has made a report of an offence to 
police against another, and has be^ shown as com- 
plainant in the • Magistrate’s judgment in that case, it 
was he who, for all practical purposes, prosecuted the 
accused, A.I. Rl 1926 P. C. 46, Foil. {Raza. J.) 
Gajraj V. Chanbrika Prasad. il4 1. 0. 601= 

6 O. W. N. 1039. 

^ — ^ J nstitutiony what is. \ 

Inititntibn of a criminal pi-oceedbig is the laying of 
an inforthatidn before the Magistrate and as soon as the 
Magistr^'ffe deceives the comj^Iaitit that is done. {R’in* 
khedt, ‘A}: J. C.) R AM jl'V^A'N ' MAlfeWABI n. LAHINL ^ 

’ ^ idlKT. B. Z. 2X = 104L O, A. 1. Ot. B. ^ 

! ' * ^ ^ 28tlr. L. 780^A/ 1. B. 1927 
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ORIMIKAL TRIAL 

—Reference to third Judge. 

Strong reasons for differing must be present. 

Per Wild,, A, J. C, — Wheie a case is referred to a 
third Judge on difference, he should not differ from the 
other two unless there is a mistake of law, or some fact 
which tells in favour of the accused has escaped notice, 
or in short unless there are strong grounds for so doing. 
46 I. C. 593, Rel. on. {Wild, A, J, C, on difference 
between Percival,, J, C, and Rupchand, A. J. C.) 
Mohammad Yusuf v . Emperor. 126 I. C. 449 = 
31 Or. L. J. 1026 = 1930 Or. C. 865 = 
A. I. R. 1930 Sind 225. 

— Retrial. 

Another view of case may be taken — Retrial not 

justified. 

Where the trial Magistrate afteV coming to the 
conclusion that the prosecution story is doubtful, dis- 
charges the accused, the mere circumstance that another 
view may be taken of the case than that which the trial 
Magistrate takes would not justify a retrial (^Addison, 
J,) MT. Mubrak Ja^j V. Mt. Rahat Jan, 

31 P. L. R. 729 = 1930 Or. 0. 691 = 
A, I.R. 1930 Lah. 543. 

De novo trial by another Magistrate — Ground 

for. 

The trial Magistrate committed an illegality vitiating 
the trial. Further many of the witnesses both of the 
prosecution as also of the accused were examined after 
the illegality happened. The Magistrate had consider- 
ed all the evidence and expressed his opinion on it. 

Held, that it would be proper to order a de ncvo 
trial by another Magistrate. (^Mirza and Patkar^ jjf) 
Emperor v, lakshman Ram Shet. 

121 I. 0. 688 = 31 Or L. J. 309 = 53 Bom. 578 = 
31 Bom. L. B. 593=1929 Or. 0. 130= 
A.I.R. 1929 Bom. 309. 

— ^De novo trial — When justified. 

Where the finding of trial Courf is vitiated by erro- 
neous assumptions and unwarranted conjectures, then 
the case is fit to be heard de novo. {jTek Chand,, /.) 
NARAltif DAS V. BELI RAM. , 106 I. 0. 862 (Lah.). 

— Unsatisfactory reasons for rejecting prosecution 

evidence — No ground for. 

The ground that the reasons given by the trying 
Magistrate in rejecting the prosecution evidence are 
open to objection is not sufficient for ordering a re- 
trial. {JSulaiman, /.) EMPEROR v, BRAHMADIN. ' 
8 L. R. A. Or. 138 = 8 A. I. Or. R. 335 = 
28 Or.L, J. 946 = 105 I. 0. 658 = 26 A. L. J. 76 = 
A. I. R. 1927 All, 727. 

■■ "Trial by jury in High Court — Jury sworn. 

charges read mt before one Judge — Judge falling ill 
— Trial heed not commence de novo before successor. 

Where after the swearing in of the Jury and reading 
out of the charges to the jury in a trial before the High 
Court anotner Judge was appointed in place of the pre- 
siding Judge who fell ill, the trial need not commence 
de novo but can proceed further before the new Judge. 
\FawceU, J.) EMPEROR v. DaRABJI PESTONJI. 

101 L 0. 178 = 29 Bom. L R. 204= 
28 Or. L. J. 402=8 A. I. Or. R. 29= 
A. 1, R. 1927 Bom. 161 . 
— — ^Re-trial ordered by High Court — No Court men^ 
PjOfifid'-^iustion left to discretion of Court hatdng 
power to direct the tidal. 

i 1 If an order for re-trial is made by the High Court 
and' Ui is not stated in the order whether -the retrial is 
to be held by the same Magistrate or by some other 
Magistrate,, itehould not be presumed, that it was 
the of ii^he Higb Couit to di^ tJ^t|K-tHe- re- 

tttlal bekitiy^:.the sai^e Under 


CEIMmAL TRIAL— Review. 

these circumstances the matter is left entirely in the dis- 
cretion of the Magistrate who has got to appoint the 
Court by which the case is to be tried. {Rankin and 
Mukerji. JJ.) BaLI RaM KALWAR v. SlTA RaM 
Kalwar. so C. W. N 1002=27 Or. L. J. 1188 = 
97 I. 0. 948 = A. I. R. 1926 Cal. 1173, 
— Re-trial order after quashing conviction — Re- 

trial to another Magistrate advisable. 

Where accused have once been convicted and the 
conviction is upset by superior Court and re-trial order- 
ed, unless it is impossible to get a Magistrate other than 
the one who has already convicted the accused or un- 
less there be circumstances which would necessitate the 
trial of the same case before the same Magistrate over 
again, it is desirable that the trial should not be held 
before the same Magistrate. {Rankin and Maker ji,, 
JJ.') BaLI Ram Kalwar v. Sitakam Kalwar. 

30 C. W. N. 1002 = 27 Or. L. J. 1188= 
97 I. C. 948 = A. I. R. 1926 Cal. 1173. 

No reasonable probability of conwction — Retrial 

improper. 

Retrial should not be ordered unless theie is a rea- 
sonable probability of the accused being convicted on 
the evidence known to be available against them, 
{Spencer, J.) SOGIAMUTHU PaDayaCHI, In re. 

50 Mad. 274=27 Or. L. J. 394 = 931. C. 42 = 

A. I. B. 1926 Mad. 638. 

Acquittal — Remanding on amended charge — Un- 
desirable. 

It would be undesirable to remit a case for retrial 
on an amended charge after acquitting the accused on 
the original^ charge owing to the Court holding the pro- 
secution evidence to be false because it would mean the 
re entertaining of the evidence of the same witnesses by 
the lower Court {Beys, J.) Cheda SingH v. 
Emperor. * 82 I. c. 364= 

6 L. R. A. Or. 133 = 26 Or. L J. 1292= 
A. I. R. 1924 AU 766. 

Acquittal set aside— If High Court could direct 

r^riaU 

" When the order of acquittal by the Lower Court is 
set aside for non-compliance with the mandatory pro- 
visions of Section 342, it is not within the province of 
the High Court to determine whether the accused should 
be retried. {Suhrawardy and Graham. JJ.) REMEM- 
BRANCER OF legal Affairs, Bengal v. Satish 
Chandra Roy. 83 1. 0. 496= 

61 Cal. 924=39 0. L. J. 411= 
26 Or. L. J. 15= A. L R. 1924 Cal. 975. 

Perfunctory cross-examination of prosecution 

witness— Good ground. 

Where cross-examination of prosecution witnesses 
was perfunctory, owing to Counsel’s inaptitude and facts 
were not ascertained before the sentence for an offence 
under S. 302 read with S, 34 was determined. 

Held, that re-trial .should be ordered. {Mookerjee, 
Rithardson. C.C, Ghose. Cuming and Page, JJ.) EM- 
PEROR V, Barendra Kumar Ghose. 

81 1. 0. 353=28 0. W. N.17Q= 38 0. L. J. 411=* 
25 Or. L, J. 817= A. I. R. 1924 Oal, 257 (P.B,). 
—Review. 

Must come before the Judge who passed the deci- 
sion. 

There is no praaice that a Judge of the High Court 
cannot review his judgment or decision. But the appli- 
cation for review must come before the Judge who pass- 
ed the decision which ’S to be reviewed. The applica- 
tion by counsel for review in such a ca,se should ask 
j that the application be put before the Judge who decid- 
I ed the matter. It is contrary to all propriety, that he 
'shoiikiput m-a^ (^plicftioti fqr rev^^ew^ If it could^J^e 
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heard by another Judge \Ashwortk^ /.) SripaT 
narain Singh v. Gahbar rai. 

106 I. 0. 680 - 29 Or. L J. 88 = 25 A. L. L 1010 = 
8 A. I. Or. E. 337 = 8 L. B. A. Or. 135= 
A. I. E. 1927 AU. 724. 

— Revision. 

Subordinate Court — Whether can revise its 

decision — Protcdure in such cases. 

No subordinate <.ouri can sit in revision upon its own 
record and decide \Nh ether upon a certain view of the 
facts, its proceeclings should be treated as null. If it is 
thought that a mistake has been committed the matter 
must be referred to the High Court. {Wallace and 
Jackson, JJ,) EKaMBARA MUDALI v, ALLaMEL- 
amm aL. 53 Mad. 870 == 1930 M. W.N. 409 = 

32 M. L. W. 152=1930 Or. 0. 1055 = 
A. I. E. 1930 Mad. 1001 = 69 M. L. J. 708. 


Findings of fact — No interference with excep- 
tion. 


It is only rarely and in exceptional circumstances that 
the Sind Judicidl Commissioner’s Court interferes in 
revision with findings of fact of the lower appellate 
Court and only in cases when the findings are support- 
ed by no legal evidence or are so manifestly erroneous 
as to have re.^ulted in a miscarriage of justice. {Rup- 
chand, Bilaram and Tvabji A./.Cs.) BhiCKACHAND 
V. Emperor. 21 S. L. E. 130=27 Cr.L. J 1276= 
98 I. 0. 124= A. I. R. 1927 Sind 64 

"Findings of fact accepted. 

It is the settled practice of the Sind J. C.’s Court 
that in dealing with revision applications the Court ac- 
cepts findings of the lower appellate Court as correct un- 
less Such findings are based on no legal evidence or are 
manifestly erroneous'. {Kincaid, /. C, and Rupekand 
Bilaram, AJ Cs.) EmpfrOR ^v. LXJKMAN. 

21 S. L, E, 107 = 27 Or. L. J. 1233=98 1. 0. 49 = 


A.I.B, 1927 Sind 39 

Sentence. 

Continuing. 

Enhancement of. 

Extent of. 

Extenuating circumstances. 

Factors for decision of. 

Fine. 

Nature of. 

0£fence under the penal enactment. 

Eecording reasons for. 

Reduction of. 

Miscellaneous. 

—Sentence— Continuing. 

— — S entence of daily fine is illegal. 

Imposing a daily fine so long as disobedience conti- 
nues is incorrect. {Saner ji, J, HUSaIN v, NOTIFIED 
AREA, MAHOBA, DIST. HaMIDPUR. 

49 AU. 246= 26 A. L. J. 98=7 L. E. A. Cr. 182= 
27 Cr. L. J. 1120= 97 1. 0- 432= 
A.I.R. 1927 AU. 131. 
- - " Order that non-compliance toill involve continu- 
ing fine of certain sum per diem — Illegal and undesir 


able. 

An order convicting the accused under Ss. 185 ^lnd 
307 of the U. P, Municipalities Act concluded with the 
wwds “Failure to comply with the order will as from 
December Ist involve a continuing fine of ^ Rs. 2 per 
diem. 

Held, that if this was to treated as an order im- 
posing such a fine it was ille^l and if it was to be’ treat- 
ed as a warning it was unnecessary and un'desiiai!^© to 
sp^fy the amount which could only be deCkJedr'^hen a 
s^cohd prosecnition had been successful. {StuarP \^ /.) 
EAi^iAN'»L Municipal board of Benarbsi - ' - . ' 


6 L. E A. Cr. 112-26 Cr. L. J*. 1135- 
88 I. 0. 367 = A. I. R, 1926 AIL 204. 

-Sentence of fine in futuro illegal. 

The sentence directing the accused to pay a fine in 
futuro is illegal. 13 P. R. 1903 ; 16 Mad 230; 24 All. 
309; 22 Bom. 766, 8. P. R. 1916 ; 27 Cal. 565 and 
40 All. 569, Foil. {Broadway, /.) AiSHa v. CROWN. 

7 Lah. 168 = 8 L. L J. 80 = 27 Cr. L. J 465= 
27 F. L. E. 188 = 93 I. C. 689 = 
A. I. E. 1926 Lah. 248. 

— Daily fine for futiere offence illegal. 

It is not permissible in law to enforce a daily fine in 
anticipation of a commission of an offence. {Kulwant 
I Sahtiy, J.) PaNCHAM SaO v, EmPEROR. 

82 I. C. 717= 6 P. L. T. 204= 25 Cr. L. J. 1357 = 
A. I. B. 1925 Pat. 322. 

Continuing fine until accused complies — Illegal, 

Since no person can be punished for a thing he has 
not done but may possibly do in the future or is even 
likely to do it in future a daily fine until the accused 
con»plies with the order passed against him is illegal. 
{Hallifax, A, J, C.) BaBURaO v, MUNICIPAL 
COMMITTEE. 72 I. C. 78 = 24 Or. L. J. 318 = 

A. I. E, 1924 Nag. 66. 
— Sentence— Enhancement of. 

High Courfs interference — Only when the lower 

Courts sentence is grossly i nadequate. 

The High Court will not ordinarily enhance the sen- 
tence merely on the ground that if it were seised of the 
trial of the accused, it would have awarded a longer 
sentence of imprisonment than that awarded by the 
Magistrate, but it will interfere only where the sentence 
awarded by the trial Court is grossly inadequate. 7 P. 
R. 1889 (Cr.); 9 A. I. Cr. R. 504 and A.I.R. 1928 Lah. 
926, Ref. {Jai Laly /.) EMPEROR v, DhaNA Lal. 

U A. I. Or. E. 15=29 Cr. L- J. 764= 
no 1.0.796= A. LB 1928 Lali. 961. 

Sentence served out by accused — High Court on 

reference can impose additional imprisonment. 

The High Court on reference or revision can pass a 
substantive period of imprisonment even though the 
accused has served the sentence of imprisonment actu- 
ally passed on him by the lower Court. 1 Lah. 453, 
Dist. {Marten and Madgavkar, jjf) EMPEROR Z'- 
Shankar narayan. 28 Bom L. R 300 = 

27 Cr. L. J. 667 = 93 I. 0. 1063 = 
A. 1. E. 1926 Bom. 256. 

—Sentence— Extent of. 

- ' -Respect of law undermined — Duty of Court to 
hold scales even — Excessive and vinaictive sentences 
undermine the respect for law even further, 

'Where the accused, a respectable woman of sixty, 
felt it her duty to dissuade people from ^drhiking, a sen- 
tence of rigorous-' imprisonment for four months and a 
fine of Rs. lOO and in default of one month’s rigorous 
imprisonment is excessive, and might even be criticised 
as vindictive. It is necessary at all time, and not Jenst 
when respect for the law is being undermined, that, 
whatever the attitude of the politics of any party,’ the 
Court should m all r^pects scrupulously hold the scales 
eY^, observe the correct procedure and’thif they should 
not by such sentences then^selves still further undermine 
this respect for the law. Such sentences defeat their 
own obj^ and usually produce an effect contrary to 
what perhaps they are intended to do {Madgavkar 
and Barlee, J/,) EMPEROR SAKINABAJ BUDUR- 
UDDIK LUKMANI. S2l Bom. L. E. 1606== 

1931 Or. 0. 78=A. I, E. 1931 Bom. 70; 
offenders of t^MdfPire ag^Imprisokment 

y6h^agdl^^e^,'^l^ is a fir>st^6fiendfet 
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and commits the offence of criminal breach of trust be 
ing prompted l)y another person, to jail is to put him 
in the way of becoming a hardened criminal in associa- 
tion in jail with other criminals. The subordinate 
Courts should, therefore, ordinarily avoid passing senten- 
ces of imprisonment for short terms specially on fiist 
offenders of immature age. (^Jat J.) TiraTH 
Ram V. Emperor. 126 I. 0. 678= 

31 Or. L. J. 1076 = 31 P. L. R. 660 = 
1930 Or. 0. 452 = A. I. R. 1930 Lah. 424. 

Appeal against acquittal — Capital sentence — Not 

to be passed — Exceptions. 

Ordinarily the Courts refrain from passing a capital 
sentence on a person who is convicted on an appeal 
against his acquittal, but where the accused w^as a party 
to an attack of a particularly ferocious nature and acted 
in a high-handed manner and with unusual cruelty in 
assaulting the opposite party consisting of the deceased 
and the latter have not been proved to have given any 
provocation, he may be sentenced to death. {^Jai Lai 
and Abdul Qadir, //.) NiAMAT KHAN v. EmPEROR. 
31 P. L. R. 411= 127 I. 0. 850 - 1930 Or. 0. 469 = 
A. I. R. 1930 Lah. 409. 

Where there is one offence punishable with two 

different provisions of law, one punishment only can be 
lawfully imposed. {^Fforde and Addison, //.) BHA- 
GAT Singh ». Emperor. 121 1. C. 726= 

31 P. L. R. 73 = 31 Or. L. J. 290 = 1930 Or. 0 293= 
A. I. R. 1930 Lah. 266. 

JVMo gave the fatal blow not known — Capital 

sentence — If may be passed. 

It should not be a practice to assume that where the 
particular person cannot be found to be guilty of the 
fatal blow the capital sentence should not be inflicted. 
{Boys and Banerji, J/Ij PaRSHADI v. EmPEROR. 

116 I. 0. 19^1929 A. L. J. 244= 
10 L. R. A. Or. 47=11 A. I. Or. R. 299 = 
30 Or. L. J. 559= A. I. R. 1929 All. 160. 

' P enalty may not follow conviction* 

There is no law that says a penalty must always fol- 
low a conviction. The maximum penalty for each 
breach of the law is fixed by it, but there is no mini 
mum, except in a few special cases, {N alii fax, A,J.Cl) 
Sitaram Kunbi V. Emperor, 24 N. L. R. 110 = 
11 N. L. J, 46 = 10 A, I. Or, R. 215 = 
29 Cr. L. J. 606 = 109 I. 0. 234 = 
A. I. R. 1928 Nag. 188. 

Imprisonment for several periods at intervals — 

TllegaL 

It is not competent for a Magistrate to award by an 
order imprisonment for several periods with interval 
between each period. {Harrison, JI) BUR SiNOH v. 
EMPEROR- 28 Or. L, J 23=99 I. 0. 66= 

7 A. I. Or. B. 3,96= A. I. R. 1927 Lah. 62. 

Sentence does, not depend on the section. 

The extent of the proper sentence does not depend 
entirely or even mainly on the section under which the 
sentence has to be passed. That has to be decided on 
the circumstances of the ofifence. (H alii fax, A. /. Cl) ' 
Emperor v. akosh Kunbl , 97 1 , o , 1053 - 

27 Or. L. J- 1229 = A. I, R- 1927 Nag, 49- 

"' " T' Offence, but for chance, would have been more 

sem^nes — Maxtmum punishment called for. 

Where, it was only a chancie that an unlawful as-sem- 
Majaomedans did not come across any Hindu to 
bM, bat if they had the opportunity, they would have 
perh^f killed any Hindu coining across 

these circumstances called for a. maadr 
mum punishment. {Xing, /.) WaJIPALT KING, 

ao. v. N; ^ 40 ^ 230 ]?. Li 


CRIMINAL TRIAL— Sentence— Extenuating cir- 
cumstances. 

100 I. 0. 817=7 A. I. Or. R. 667= 
A I. R. 1927 Oudh 161. 

Disproportionate punishment. 

A sentence of ten years’ imprisonment is wholly dis- 
proportionate to any possible aspect of the crime from 
a moral point of view provided that that part of their 
misconduct, namely the setting of fire, is reasonably in- 
cluded in and taken to aggravate the general lawless 
conduct of which the accused have been convicted under 
Ss. 147 and 325. {Walsh, Ag. C, J. and Ryves, Jl) 
Khan JAN v. Emperor. 82 I. 0. 54= 

6 L. R. A. Or. 140 = 25 Or. L. J. 1190 = 
A. I.R 1924 All. 781. 

Setting fire* 

Setting fire to a thatch must be seriously viewed. 
{Walsh, Ag. C. /. and Ryves, /.) KHAN JAN v, Em- 
PEROR. 82 1. 0. 64 = 5 L. R. A. Or. 140 = 

25 Or. L. J. 1190 = A. I. R. 1924 All. 781. 
— - N o two punishments for the same act. 

Where either of the two offences under tw^o different 
acts was constituted by the same acts, the offender 
could not be punished for both. {Zafar AH, J.) 
Bahadur Singh v. The Crown. 76 1. 0. 689 = 

26 Or. L. J. 225= A. I. R. 1923 Lab. 342. 
—Sentence— Extenuating circumstances. 

Sudden quarrel — Blow in the heat of passion. 

The fact that the quarrel which ends in the deceased 
getting a fatal hurt, was a sudden one, arising in a heat 
of passion, is a mitigating circumstance in favour of the 
accused and his sentence should be reduced, {Hilton, /.) 
Bhartu S'. Emperor. . 30P.L. R. 582= 

1930 Or. O. 343= A. I. R. 1930 Lah. 311. 

Conviction based on circumstantial fftddence no 

reason for lesser sentence. 

In a case of murder the mere fact that the conviction 
is based on circumstantial evidence is no reason why a 
lesser sentence should be passed. If the case, though 
depending on circumstantial evidence, is perfectly clear 
and conclusive and excludes all other reasonable hypo- 
theses except the guilt of the accused, death sentence 
can be passed. 76 I.C, 97, not Foil. A. I.R, 3921 Mad, 
423; A.I.R. 1929 Sind 179, Rel. on. 7 S.L.R. 109, 
A.I.R. 1921 Sind 145 and A.I.R. 1925 Sind 289. Ref. 
{Wild, A*J C*, on difference betvreen Percival J. C. 
and Rupchand, A./,C*) MOHAMAD YUSIF v, Em- 
PEROR. 126 I. 0. 449 == 31 Or. L. J. 1026 = 

1930 Or. O. 866= A. I. R. 1930 Sind 226. 

Committing murder to absolve himseif from 

punishment for another offence committed^! f and when 
lesser sentence can be passed. 

Per Percival, J, C, and Wild, A,J.C, — Where an 
accused commies one criminal offence, it is no palliation 
of his guilt that to absolve himself from punishment 
he commits another and more grievous offence, namely, 
murder. . 

, Per ftupchand, A,J,C, — It is not improper to inflict a 

lesser sentence where there are circumstances demanding 
the exercise* of such discretion as fpr instance the absence 
of strong motive coupled with the possibility of the 
murder-having been committed without pre-meditation 
and under temporary derangement of the mind due to, 
the fear of being prosecuted and convicted, for a crimi- 
nal offence. But the exercise of such discretionary 
power under S. 302, Penal Code, in any particular case 
must depend on its own facts conskiered in the light of 
various circumstances, such as the magnitude Mthe^ 
mischief which the crime, has. a tendency* to prodnqe* 
the effect of the pnnishmmt ih* .preventings 
crimee,. the motive or indneement *to,the crlm% aggr?o»at» 
ing or ine^gating ; drcttinstansces^ wi; ;the ^ilke. “ ^ 
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murder is committed for lust or for rape perhaps it is 
necessary to take the life of the murderer not so much 
as to prevent him from committing similar offences but 
to serve as a deterrent to others for committing similar 
offences. Again when a crime of a parcicular character 
is rampant in any locality, extreme penalty of law is 
necessary to serve as a deterrent. {Wild, on 

■difference between Percival, J,C, and Rnpchand, A./.C.) 
MOHAMAD YUSIF V, EmperOR. 1930 Or. C. 865 = 
126 1.0. 449=31 Or. L. J. 1026 = 
A I. R. 1930 Sind 225. 

'Afere youth — If ground for not passing capital 

sentence. 

The mere youth of the accused is not a sufficient 
ground for not awarding the capital sentence in the case 
of an offence of murder in the absence of any extenu- 
aung circumstance. {Fforde and Tek Chand, JJ.) 

Gehnu v. Emperor. 120 1.o. 276 = 

31 Or. L. J. 81= A. I. R. 1930 Lah. 60. 

-^Respectability — Not being hardened litigant — If 

grounds for mitigation. 

Although in rare and extreme cases a Court may be 
justified in evading the statute, still accused being a 
respectable man or not a hardened litigant, are not cir- 
cumstances of extenuation. {Jackson, /.) KUNHI 
Rana V, Emperor. 1929 M. W. N. 114= 

.29 M.L.W. 673 = 2 M. Or. 0. 76 = 30 Or. L. J. 247= 
114 I. 0. 234=12 A. I Or R. 216= 
A. I. R. 1929 Mad. 226^ 56 M. L. J. 660. 
Honourable motive. 

Where an offence is committed the fact that it was 
committed with honourable motive is an extenuating 
•circumstance. {Adami and Stroope, //.) X<EKHA 
Rai z/. Emperor. 6 Fat. 471=218 Or. L. J. 820 = 
104 I. 0. 436 = A.I.R, 1928 Pat 169. 
"p rovocation by gross outrage of religious feeling. 

W here the accused were smarting with indignation 
against the outrages upon their sacred places and suffer 
.ing from a gross outrage on their religious feeling 
every allowance should be made for their feelings. A 

• comparative leniency in sentencing should be shown but 
at the same time they must be punished adequately. 
\Stuart, C.J.) DOULAT v. KiNO-EMPEROR. 

2 Luck. 264=3 O.W.N. Sup. 304 = 99 I. 0 238 = 
28 Or. L. J. 110= A. I. R. 1927 Oudh 70. 
—Sentence —Factors for decision of. 

■ ^' ”< Should be proportionate to nature and gravity 
of crime. 

It is an elementary proposition in criminal jurispru- 
. dence that sentence in each case should he proportionate 
'to the nature and gravity of the crime, and a Magis- 
trate cannot claim a right to inflict a particular sentence 
in a particular case because he had done so in hundred 
other cases — some of which were mo/e serious — with- 
out any regard to nature of facts, upon which each and 
every case has to be decided. {Young and Sen, JJ.) 
Emperor v. Maiku. 124 1.C. 46=31 Or. L.J. 631= 
1930 Or. O. 447= A.LR, 1930 AU. 279. 
F alse defence of enmity aggravates offence 

• and affects question of sentence. 

In a great majority of cases, the plea used in defence 
ds the stereotyped plea of enmity. The plea is charac- 
terised by a wanton disregard of truth and in. spite of 
laborious attempts, no malice Is established between the 
accused and the Crown witnesses including the com- 
j>iainant^ It ought to be generally known that a false 
defence of this character has a tendency to aggravate 
’»the offence and is a factor which may affect the question 
-of sentence. {Young and Sen, JJ.) EMPERQ8 % 
.5lJjrDES«WARI SWGH. 124 L 0- 46= 


31 Or. L. J. 630 = 1930 Or. 0. 446= 
A. I. R. 1930 All. 277. 

False allegation in defence against respectable 

person aggravates original offence. 

False allegation against innocent and respectable per- 
sons of criminal conspiracy to bring false charges, 
when used as defence, aggravate greatly the original 
offence. This type of defence is much too common in 
India and it ought to be recognized that where a defence 
of this character is obviously false, that fact ought to 
be taken into consideration in awarding punishment. 
{y oung and Sen, JJ.) EMPEROR v. NaRBADA PRA- 
SAD. 121 1. 0. 819= 1930 Or, 0. 54 = 61 AU. 864= 
31 Or. L. J. 356= A. I. R. 1930 AU. 38. 
Measure of punishment varies with circumstances. 

The principal object of punishment is the prevention 
of crime and the measure of punishment must conse- 
quently vary from time to time according to the preva,- 
lence of a particular form of crime and other circum- 
stances. {Tapp, J.) Om Parkash V. Emperor 
127 I. 0. 209 = 31 Or. L. J. 1182= 1930 Cr. 0. 911= 
A. I. R. 1930 Lab. 867. 

Sentence — Discretion of trial court — Interference 

in appeal. 

In matters of sentence a large discretion must be 
left to the trial judge who has seen the accused and 
knows the effect which imprisonment is likely to have 
upon them individually and who also knows the crimi- 
nality of his district and what deterrent sentence is 
necessary. {Jackson, J.) ShaNMUGA KUDUMBAN 
V. Emperor. 1930 M. W. N. 74= 123 I. O. 43 = 

31 Cr. L. J, 477. 


Concoction imputed to prosecution — Found base- 
less offence is aggravated. 

Per Courtney-Terrell, C.J.—’ln a clear case wherjS 
an advocate on the direct instructions of his client 
argues that the prosecution story is an entire concoction 
on the part of the police and no evidence what- 
ever elucidated in cross-examination or offered by 
examination-In-chief is ever produced in support 
of this argument, the Court should take ^ this into 
account as a circumstance of aggravation in award- 
ing the sentence. Where such suggestion is made by 
the legal practitioner without reasonable cause the legal 
practitioner is guilty of grossest professional misconduct. 
{Courtney-Terrell , C.J* and Ckatterfi, J^ Ban6- 
LOCHAN Lal Emperor. 124 1.0.396= 

31 Or. L. J. 641 = 1930 Or. O. 278 = 10 F. L.T. 703= 
9 Fat. 81= A. I. R. 1930 Fat. 195, 


—P unishment to be awarded according to the dr,- 

umstances of each case. r 

When the legislature has laid down a maximum 
)unishment for an offence or a series of offences, it if 
he duty of the trial Court to apportion punishment in, 
!ach case after considering all the circumstance having 
L bearing upon it, and not to shirk its responsibility 
mposing the maximum penalty upon every offeiidej(^ 
Shadi Lai, C.J) KEHR SINGH v. EMPERQl^. , 
112 1. 0. 783=10 Lab. 524=Sp Or. IL J. 15*= 
30 F. L. R. 638 = 11 M.. I. 0^. %. 663= 
A. I. R. 1929 2% 

Previous^ convictions influencing quantum of sen- 

ence — Propriety. . . l lik 

Therie is no reason why previous cpjiyictions 
lot be useldfh^ the CquTt in ex'^jrpi^ing its discreioJ^ 

j::p the quantumi of the sentence even in cases 
"here it is not intended or ppsSfble to ex<;ee4.the Hmits 
ced by the Penal Code. {Wallace. J) ?UBA^ 







1071 


CRIMINAL DIGEST, 1924—1930. 


1072 


CRIMINAL TRIAL — Sentence —Pactors for deci- 
sion of. 

30 Or. L. J. 471= 12 A. I. Or. R. 256= 
A.I.R. 1929 Mad. 306 = 56 M.L.J. 595 

— •Principles iftdicated, 

Iqbal Ahmad, /.—The sentence passed on a convicted 
person should not be such as to be open to the criticism 
that it is an unmitigated exhibition of superior force 
■unredeemed by a tinge of judicial balance. 

(Valsh, /. — The question of punishment depends on 
two considerations: firstly, the public importance of the 
offence and the deterrent effect of the punishment; 
secondly, the deserts of the particular offender. (^Mears, 
C , J.y Walsh and Iqbal Ahmad, J J .) EMPEROR 
V . Badan Singh, 30 Or. L. J. 933= 118 I.O. 577= 
A. I, R. 1928 All. 150. 

Punishment should he the least that will prevent 

repetition of crime by offender and will deter others. 

1 he causing of merely retributive harm, whether by 
the community or the individual, is itself a crime. 
Punishment is in itself an evil, justified only by its pre- 
vention of greater evil, that is, by its effects in deterring 
the offender from a repetition of the offence and in 
deterring others, by his example, from the commission 
of it. In each case also it must obviously be the least 
that will produce both these effects. {B alii fax, AJ.Cf) 
MT. Nanhi Goud V. Emperor. lOl I.C. 669= 
28 Or. L. J. 493 = 8 A. I. Or, R. 139= 
A. I. R, 1927 Nag. 221. 

Killing from desire to kill and killing to do 

moay with resistance to robbery — No difference in 
gravity. 

The distinction in gravity between the act of a man 
who shoots because he desires to kill another and a man 
who shoots to kill because he desires that another man 
should not interfere with his committing the robbery is 
too fine to form the basis for a difference in the sentence 
and there is nothing to make the robbery of inoffensive 
people, such robbery being accompanied by murder, 
appreciably excused by the fact that the perpetrators 
desired funds for the purpose of conducting a revolu- 
tionary propaganda. (Stuart, C~J, and Raza, /.) 
Ram Prasad v. Emperor, 2 Luck. 631= 

1 L. C. 339 = 8 A. I. Or. R. 449=106 1.C. 721= 
29 Or. L. J. 129= A. I. E. 1927 Oudh 369. 

' High position — Good service to Government — No 
grounds for reduction — Loss of reputation a 7 td old age 
■ — May be considered, 

A man is not entitled to get off with a small sentence 
-^merely because he is a person of high position and one 
"who has done good service for the Government in the 
*past. When such a man falls in this manner everybody 
looks to see whether it is not true that there is one law 
for the rich and another for the poor, and a Court can- 
‘•not lightly reduce the sentence in such a case to one far 
♦below that which should have been awarded to an igno- 
^nt and poverty-stricken offender who had in the same 
-way fallen a victim to temptation. On the other band, 
•the facts that the accused suffers in the loss of his re- 
futation and of his position, a much greater punishment 
*than would be represented by rigorous imprisonment for 
-one year to a common man, and at an old age detention 
-pi jail under sentence of rigorous imprisonment in the 
hot weather is even for a short time a very severe 
punishment, should be considered. (Pul I an, /.) 

^ABUL Ahmad v. Emperor. 1 l. O. 220= 

103 1.0. 797 = 28 Cr.L.J. 749=8 A.I Ot3. 424= 
A.T. R. 1927 Oudh 319. 
— ; — 1 ^admissible evidence or extraneous circumstances 
sf^uld nqt infftfqnce Court, 

In,th^ ’matter., awarding sentences, Magistrates 
Should not t^ into^con^i deration inadhiissible ‘evidence 


CRIMINAL TRIAL— Sentence— Nature of. 

nor should they form their opinion on extraneous cir- 
cumstances. (C, C, G hose and Duval, J J.) BaTASI 
MONi Dassi V. Emperor. 53 Oal. 706= 

30 0. W. N. 854=27 Or. L. J. 1329 = 
98 I. C. 401 = A. I. R. 1926 Cal 1163. 

Escape from custody after conviction. 

Escape from custody after conviction is not a matter 
w^hich could influence a Court in arriving at the amount 
of punishment to be inflicted. (Fforde, J,) ISHAR 
Singh v. Emperor. 27 Or. L. J. 944= 

96 I. C 400 = A. I. R. 1926 Lah. 617. 
— , Plea of guilty — Enhancement not proper, 

Wheie “plea of guilty” by accused persons is con- 
sidered, from the habits of Indian criminals, as due to 
hope, reasonable or otherwise, of leniency of punish- 
ment ; it is not proper to enhance the punishment as it 
might attach suspicion of perfidy to the judiciary. 
(Kennedy, J, C. and Raymond, A. J, C.) KiNG-Em- 
PEROR V . Kasim Walad Mohamed Saffer. 

83 I. C. 881= 17 S L. R. 268 = 
26 Or. L. J, 177= A. I. R. 1925 Sind 188. 

Service to — Crown — Ground for lenience. 

Where the accused has rendered service to Crown, in 
giving evidence against some members of his gang which. 
evidence resulted in their conviction, his conviction was 
altered from one of death to that of transportation for 
life. (Piggoti, Lindsay and Sulaiman, jjf) SaRDARA 
V, Emperor. 81 1. C. 604--® 22 A. L. J. 85= 

5 L. R. A. Or. 26 = 46 All. 236 = 
26 Or. L. J. 956 = A. I. R. 1924 All. 220 (F.B.). 

Penalty for acting mala fide — Technical offences 

— Vindictive imposition — Improper, 

Penalties must be provided and penalty sections must 
be used for bad cases where the individual has been 
contumacious and has palpably acted mala fide. But the 
penalty is only intended in terrorem and not to be usedi, 
vindictively for technical offences. (Walsh /.) NIHAL 
Muhammad z/. Emperor. 851. C 41= 

21 A. L. J. 774 = 4 L. R. A. Or. 226 = 
26 Or. L.J. 425= A. I. R. 1924 All. 200.. 
—Sentence— Fine. 

Ability to pay no ground for maximum fine. 

The maximum sentence whether of fine or of im- 
pri>onment, provided for by law, represents the sentence 
to be inflicted in extreme cases. Because a man may 
easily pay a fine is no ground for ordering him to pay 
the maximum fine fixed by law, if the nature of the- 
offence committed by him is not of the most serious 
character, having regard to the description of the offence- 
itself. (Mukerji and Niamatullah, JJ.') Ganga. 
Sagar V, Emperor. 120 1. 0. 436= 

1930 A. L J. 26= 31 Or. L. J. 88 = 
1929 Or. 0, 647= A. I. R. 1929 All. 919. 

^Man of small means — Heavy fine improper. 

Where an accused does not appear to be a man of 
large means, and the greatest sufferers will be the women 
and children of the family a very heavy fine may not 
be inflicted. (MnlHck, Ag, C, J and Wort, J.) Dhanh 
Raut z/. Emperor. 9 F. L. T 217= 

28 Or. L. J. 866 = 104 I.O. 706=9 A. I. Or R. 29= 
A. I. R. 1928 Fat. 69.. 

—Sentence— Nature of. 

Trivial offence — Prosecution started by malice — 
Nominal penalty. 

Where the offence is utterly trivial and the prosecu- 
tion is inspired by motives other than pursuits of justice- 
and ‘he Magistrate is convinced of the commission of’ 
offence from evidence on record, Magistrate should ^ve 
effect to his opinion by convicting the accused' and 
imposing a purely nominal penalty. iCourtney^Terrelt^ 
C; /. dnd fames, /.) NARAYAN MaRaRaNA tl, Fiji- 
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PEROR. 125 I. 0. 134 =31 Or. L. J. 789 = 

9 Pat. 113 = 11 P. L. T. 772= 1930 Or. C. 509 = 
A. I. R. 1930 Pat. 241. 

Deliberate defiance of law — Deterrent sentence 

justified. 

A deterrent sentence is justified where a large body of 
men has deliberately set out to defy the law and the 
leaders have been proceeded against. (^Macpherwn., Jf) 
jAiGi Uraon V. Emperor. 119 I. 0. 887 = 

30 Or. L. J. 1100 = 1929 Or 0. 254 = 
A, I. R. 1929 Pat. 502. 

Counterfeiting coins — Deterrent sentence called 

for. 

Offences connected with counterfeit coins are detected 
with great difficulty and call for a deterrent sentence, 
(^/ w/z Laly C. /.) Emperor v. Sardara Singh. 

28 Or. L. J. 305=100 I. 0. 529 = 
A. I. R. 1927 Lah 220. 
— Fear of stirring communal disturbances — No 
ground fur passing deterrent sentences. 

It is no doubt dangerous to do anything which may 
lead to communal disturbances ; but this fact would not 
justify a Court in passing deterrent sentences and 
ignoring the facts standing in favour of the accused. 
(JCidwant Sahay^ J,) ANaNT PraSHAD RAY v. EM- 
PEROR. 98 I. 0. 594 = 27 Cr. L. J. 1378 = 

8 P. L T. 204. 

Excise offences— Illicit traffic in drugs — Fine is 

not sufficiently deterrent — Substantive sentence should be 
inflicted* 

Where there have been several cases of persons living 
on the border line of foreign territory and importing 
excisable articles into British territory, it is desirable 
that as far a^^ possible substantive sentence of imprison- 
ment should be inflicted to prevent their recurrence. 
In the case of crimes such as illicit traffic m drugs, where 
the offender may make great profits by breach of the 
law, the payment of the fine is apt to be considered 
merely in the nature of a tax which is not deterrent at 
all. \Rupchand Bilaram and Tyahji, A, J. Csf) EM- 
PEROR V. MUSTABI. 20 S. L. R. 70 = 94 1. C. 409 = 
27 Or. L. J. 633= A. I. R, 1926 Sind 193. 
Concurrent sentences. 

The phrase “ I pass sentence under S. 326/148 ” or 
whatever the sections may be must be interpreted to 
mean that the Magistrate intended to pass concurrent 
.sentences. {Daniels, /,) ShOHAN Abir v. EMPEROR. 

81 1 0. 640 = 22 A. L. J. 263 = 6 L. R. A. Or. 88 = 
26 Or. L. J. 992= A. I. R. 1924 All. 492. 

— Even with previous Convictions — Sentence must 

fit the crime, 

Court^should exercise discretion in making the penalty 
fit the crime. The practice of committing petty offenders 
to the Sessions Court after three or four convictions 
should cease. Even if such offenders are committed 
there is no necessity for the Sessions Judge to inflict a 
vindictive sentence. {Macleod, C, J, and Shah, Jf) 
King Emperor v, Gaea Man a. 

26 Bom. L. R. 434 = 26 Cr. L. J. 769 = 86 I. 0. S43 = 
A. I. R. 1924 Bom. 453. 
Where the girl kidnapped was not imposed upon. 

Held the sentence of 7 years was too severe. ( Dctlal^ 
J, C.) inu V, Emperor. 27 O. C. 32= 

25 Or. L. J*. 913=81 1. C. 629 = 
A. LB. 1924 0udh3S6. 

—Sentence. 

Off^enre under the penal enactrnmts^Funishrnent 
for one Or the other only, 

* Where an act is punishable both under the Penal 
Code as well as some other penal enactment the ojSfender 
be punished under one or the other, but not under 

Cr. D.— 68 


CRIMINAL TRIAL— Sessions Cases. 

both the penal enactments. {Krishna Fandalai, /.) 
VeeraSWami NaiCKEn, In re. 1930 M.W.N. 529. 
—Sentence— Recording reasons for. 

■ •Maximum sentence ?nust record reasons. 

When Court inflictis the maximum sentence provided 
by the law for an offence, it should record its reasons 
for doing so. {Campbell J.) HaRNAm SiNGH v. 
Emperor. 26 P. L. R. 788=27 Cr. L. J, 186 = 
91 1. 0. 1002 = A. I. R. 1926 Lah. 239. 
— Sentence— Reduction of. 

Merely exceeding rights of private defence — 

Sentence reduced. 

In view of the fact that the accused also was injur- 
ed and of the possibility that he merely exceeded the 
right of private defence, his sentence was reduced. 
{Campbell, J.) MaLA SiNGH v. THE CROWN, 

6 L. L. J 121 = A. I. R. 1924 Lah. 61. 
—Sentence— L nif ormity . 

Impossible to maintain. 

The principle of uniformity in convictions and punish- 
ments cannot be maintained in all cases where there are 
two trials — one original and the other supplementary — 
one batch of prisoners being tried by one Judge and one 
jury and the other batch by a different Judge and diffe- 
rent jury. {Walmsley and Suhrawardy, JJ.) MOFEZ- 
uDDi V. Emperor. 72 1. C.66= 

24 Cr. L. J. 306= A. I. R. 1924 Cal, 435. 
—Sentence— Miscellaneous. 

Admitting to bail — Mention in the order that 

sentence is suspendsd ts not illegal. 

When an appellate Court or a Court hearing a revi- 
sion admits the appellant or the applicant to bail or 
orders that a fine should not be paid till the disposal of 
the case, he thereby orders the suspension of the sentence 
and therefore mention in the order that the sentence is 
suspended dr)es not render the order bad. {Muher;i„ 
J.) Bhagwan Das v. Emperor. 

22 A. L. J. 1103 = 26 Cr. L. J. 367=84 I. C. 719= 
A. I. R. 1925 All. 218. 

—Sessions Cases. 

'Magistrate recording confession — Opinion as to' 

demeanour or guilty conscience — Not admissible in 
Sessions trial. 

In a Sessions trial the opinions of the Magistrate who- 
recorded the confession as to his impressions about the 
demeanour of the accused, that it showed that he had 
clone something wrong or seen something wrong being 
done, that he was suffering from guilty conscience are 
not admissible. {Stuart, C, J, ami Raza, J,) NAW 4 .B 
z/. Emperor. 6 O. W. N. 545= 1 I 8 1. 0. 767= 
30 Or. L. J, 967=1929 Or. 0 220 = 
A. LR. 1929 Oudb SSL 

— Attempted murder — Sessio/is Judge should try. 

Cases of attempted murder which vary greatly in 
gravity should ordinarily be tried* by a Sessions Judge 
and not by Assistant Sessions Judges. {Raza and Ful- 
Ian, //.) Emperor v Ghura. 6 o. W. N. 43= 
116 1. C. 846=80 Or, L. J. 644= 
12 A. I. Or. R. 359= A. 1. R. 1929 Oudh 160. 
Withdrawal of charges triable by Sessions — Com- 
mitment in respect of charges triable by fffagistrate — 
Need not be set aside* 

After the accused have been committ^ to the Sessions 
— a ' perfehly good commitment — tbe fact that graver 
charges triable" by the Sessions have been withdrawn is 
no reason at all why the commitment order should be 
set aade in respect of the charges triable by a Magis- 
trate and the accused*s fight lo a trial by jury should be 
takdn aWay from them ;ivithdal fheif consent. {Rankin 
anit //.) ' lEMPERCifti. MONMOTHA NATH. ’ 

■ 31 tt-vr. Ni i44=i28 Or. I. J. 141*= 
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7 A. I. Or. R. 463 = 99 I. 0. 349 = 
A. I. B. 1927 Oal. 199. 

Ne^v theory not f testified, 

A Sessions Judge Is not justified in evolving a new 
theory as to the oSence different from the case put for- 
ward either by the prosecution or by the defence. {Tek- 
ehand, /.) HaRPHUL v. EmpeROR. 

28P. L. R. 216=7 A.I. Or. E. 429 = 101 I. 0. 181 = 
28 Or. L. J. 405= A. I. R. 1927 Lah. 728. 

Conmetim by Magistrate — High Court set aside 

and directed commitment to sessions — If the whole 
proceedings should be re-opened. 

Where the accused was first tried by a Magistrate and 
on a reference by the S. J. the High Court set aside 
the conviction and sentence and directed that the accus- 
ed be committed to Sessions ; and the Magistrate — the 
successor of the original Magistrate — ^then opened a new 
proceeding and took all the evidence again, ending up 
by writing a committal order of over four pages of 
typescript. 

Held,, that all this was quite unnecessary. All that he 
should have done was to re open the original proceed- 
ings, frame a fresh charge and explain it to the accused, 
require him to give in his list of wi nesses for Sessions, 
examine (if he thought fit) any of those witnesses who 
haci not already been examined, and then write a short 
formal order of committal as under the orders of the 
High Court. ijCarr, /.) NGA MYAING v, EmpEROR 
88 I. C. 274=26 Or. L. J. 1106 = 2 Rang. 447= 
A. I. R. 1926 Rang. 82. 

-^Record by short-hand writers should be full. 

Per Mookerjee and Page,, JJ. — Full and accurate 
short-hand notes of the proceedings at the Sessions trial 
on the lines indicated in S. 16 of the Criminal Appeal 
Act should be recorded, {Mooker/ee^ Richardson, C. C, 
Ghosh, Cuming and Page, JJf) EMPEROR v* BaREN 
DKA Kumar Chose. 8 i I. o. 363= 

28 0. W. N. 170 = 38 0. L. J. 411 = 25 Or. L. J. 817 = 
A. I. R. 1924 Oal. 257 (F,B.) 
—Stay pending civil proceedings— Grounds for. 

Civil Court finding document a forgery — 

Prosecution’^ Appeal in the civil case — If ground for 
stay of prosecution. 

Where a civil Court finds a document to be forged 
and criminal prosecution is started against the party 
with reference to the forged document, the mere fact 
that an appeal has been preferred in the civil case which 
may possibly reverse the finding of the trial Coirt, is no 
ground for staying prosecution. (fVort, /.) BhaGI- 
rath Bhagat V. Ram Narain Sahu. 

120 I. 0. 46=30 Or. L. J. 1144=1930 Or. 0. 277= 
A.I.R. 1930 Pat. 194. 

— •Subject-matter same in civil and criminal Court 

— Stay of proceedings by the eriminal Court — Wise 
eocercise of discretion. 

Where the subject-matter of a aiminal proceeding 
and a civil suit is the same the Magistrate shall have 
exercised a wise discretion if he of his own motion, stays 
tl?« proceedings in his Court pending the decision of the 
civil Court even if at the time the complainant presented 
his. complaint in Court, the matter was not pending be- 
fore a civil Court, 33 P. R. Cr. 1910, Foil. {Shadi Lai, 
jC. Jfi Phuman Singh v. Emperor. 

106 1, 0. 463= 9 A. 1 Or. R. 326= 

, , , , 29 Or. L. J. 47. 

“T ‘^Prosecution due to spiie^Ground for stay, 

T|^t a piros^tion is not launched in public interest 
is no gpottn4 ^9^ quashing proqc^Ags but is ground for 
staying, Civil proceedings between the 

parties. Raai, RAMANAXHAN CHET- 
TIAR ^U^RAMANIA 44VAR. 


ORIMINAL TRIAL— Stay pending civil procee- 
dings of— Refusal. 

81 1. 0. 785 = 47 Mad. 722 = 20 M. L. W. 234= 
35 M. L. T. 77= 1924 M. W. N. 556= 
25 Or. L. J. 1009 = A. I. R. 1925 Mad. 39= 
47 M. L. J. 373. 

—Stay pending civil proceedings of — Principles. 

— A rule of prudence, not of law. 

The rule that ordinarily criminal proceeding should 
not be started when the same question is involved in a 
pending civil litigation is not a rule of law but a rule 
dictated by prudence and its application must depend on 
the merits of each case. {Jai Lai, /) LORIND SiNGH 
V, Emperor. 126 I.O. 523=31 Or. L. J. 1053= 
1930 Or. 0. 893 = A. 1. R. 1930 Lah. 802. 
Stay of criminat trial pending civil suit is dis- 
cretionary. 

There is no invariable rule as regards the staying of 
criminal proceedings (under S. 82, Registration Act) 
pending the issue in a civil suit. This is a matter for 
the discretion of the trial Court and in Criminal Revis- 
sion High Court cannot interfere with the order unless 
the Court has in exercise of its jurisdiction acted in a 
manner which is unjudicial. A. I. R. 1927 Mad. 798, 
Foil. ; 1 P. L. T. 697, Ref. {^Wori, J.) Hirday 
Narain Singh v. Emperor. 10 P, L. T. 889= 
30 Or. L. J. 1101= 119 I. 0. 888= 1929 Or. 0. 252= 
A. I. R. 1929 Pat. 600. 
— — Pending civil suit as regards same question — 
Stay should not be ordered except on special grounds. 

The High Court in the exercise of its function of 
superintendence should avoid staying proceedings in a 
criminal case except on special grounds merely because 
the same question is in issue in a civil suit. {Jackson, 
/.) Gnanasigamani Nadar v. Vedamuthu 

26 M. L. W. 62= 1927 M. W. N. 54=^ 
38 M. L. T 80=99 I. 0. 863 = 
28 Or. L. J. 181=7 A. I. Or. R. 321 = 
A. I. R. 1927 Mad. 308 = 52 M. L. J. 80, 

R ioting — Trial should not be stayed until civil 

suit on title is disposed of. 

It is undesirable that the trial of a case of rioting 
should remain stayed and undisposed of till the Civil 
Court has pronounced on the question of title. {Spencer, 
J.) Nambia PILLAI V. Sudalaimuthu. 

76 1.0. 872 = 25 Or. L. J. 280 = 17 M. L W. 670= 
32 M. L. T. 191 - 1923 M. W. N, 276= 
A. I. R. 1923 Mad. 596 = 44 M. L. J. 642. 
—Stay pending civil proceedings of— Refusal. 

D ocuments tampered with after filing them in 

\ civil litigation — Criminal trial may not be stayed. 
j Where documents were tampered with after they were 
I filed in the Court there i.? no reasbn why criminal pro- 
secution should be stayed till the decision of the civil 
suit in which they were filed. {Jai Led. /.) LORIND 
Singh v. Emperor. 126 I. o. 623= 

31 Or. L. J. 1053= 1930 Or. 0. 893= 
A. I. R. 1930 Lah. 802. 
Civil litigation on same malter — Criminal prose- 
cution should not invariably be stayed. 

There is no invariable rule that a criminal proceeding 
should be stayed pending the result of civil litigaiion 
which deals with the same matter. It must be assumed 
that each Court must be allowed to proceed with the 
business on its file without any intervention of this kind. 
{Wort, /.) BHAGIRATH BHAGAT v, RaM NaRAIN 
Sahu. 120 1. C. 46= 30 Or. L, J, 1144= 

1930 Or. 0. 277 = A. I. R. 1930 Pat. 194. 

— Criminal proceedings pending ckdl suit — Parties 

and issues same-r^Crown prosecution-i-Stay not proper. 
An accused apj^Uqd fpr .stay pf Critpinal ptoc^edip^gs 
pending decisiop a qiyR^uit pif^fj^tantiaUy thp same 
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CRIMINAL TRIAL~Stay pending civil procee- 
dings of — Refusal. 

issues and between substantially the same parties. 

Held, that in the case of a crown prosecution with 
the Crown a party, whose interest and rights are not 
those of a private prosecutor, but of public justice, pro- 
ceedings in a Criminal Court could not be stayed pend- 
ing decision in the civil suit. 13 C. W. N. 398 ; 23 
Cal. 610 ; 30 Bom. L. R. 962 ; 24 C. W. N. 418 ; 2 
Weir 415 ; 38 CaL 106 ; A. I. R. 1922 Lab. 424 ; 5 
C. W. N. 44 ; 30 Mad. 226 ; 5 C. L. J. 233 ; A, I. R. 
1921 All. 365, Cons. (^Pearson and Malhrk, JJ.) 
Copal Chandra v, Suresh Chandra. 

m I. 0.308 = 67 Oal. 668=33 0- W. N. 969 = 
31 Or. L. J. 211=1929 Or. 0. 202= 
A. I, R. 1929 Oal. 663. 

Criminal Court cannot stay proceedings. 

Criminal Court has no power after it is seized with a 
case to stay proceedings. The proper course is to grant 
postponement from time to time. A. I. R. 1927 Mad. 
851, Rel. on. {yVild, /. C, and Aston, A, /. C.) RaM- 
CHAND V, Emperor. 115 1. 0, 313= 

23 S. L. R. 225 = 30 Or. L. J. 399 = 

1929 Or. 0. 106 = A. I. R. 1929 Sind 116. 
— Stay pending civil proceeding of — When feasible 

^Criminal Court should stay its hand when a civil 

suit about the same dispute is pending. (JaiLal,J,) 
Maniram V, Emperor. 12 L. L. J. 87= 

1930 Or. 0. 808=A. I. R. 1930 Lah. 664. 

^Pending suit fniglU throw light on the Criminal 

Case — Stay proper. 

Where the decision of the civil suit, which was ins- 
tituted by the complainant him.self against the accused 
about three months before he brought the criminal case’ 
was likely to throw considerable light upon the dispute 
in the criminal case, the proceedings of the criminal 
Court were stayed. \Shadi Lai, C, /.) P. F. Linton 
z;. Emperor. 100 1. 0. 710 = 28 P. L. R 103 = 
7 A. I. Or. R. 666 = 28 Or. L. J. 326 = 
A. I. R. 1927 Lah. 744. 

— S ubject-matter same — Criminal case should he 

stayed. 

Where the subject-matter of both a criminal case and 
a civil suit pending in another Court is the same, the 
criminal case should be stayed. (Addison, /.) BlSH- 
AMBAR Das V, Emperor. 97 1. 0. 426 = 

27 Or. L. J. 1114= A. I R. 1927 Lah. 17. 

Prejudice to the accused if stay not granted. 

The real principle to be looked at in deciding an ap- 
plication for staying proceedings in a criminal case 
pending the disposal of a connected civil case i» whe- 
ther the accused is likely to be prejudiced if the crimi- 
nal proceedings are not stayed until the disposal of 
connected civil suit, and if there is a likelihood of such 
prejudice being caused, the proceedings should be 
stayed. 19 C. W. N. 125 and 16 Cr. L. J 637, Ref. 
iPindlay, 0, J, C,) MaDHAO BHaOWANT DESH- 
MDKH V, Emperor. 93 1. 0. 118= 

A. I. R. 1926 Nag. 815. 

— — Civil suit filed before the complaint — Matter in 

issue same — Stay Proper. 

Wheie the matter to be decided in a criminal case is 
identical with an issue which has to be decided in a 
Civil Court between the parties which was instituted 
prior to the complaint in the criminal case, 

Held, stay should be ordered. (Adami, j.) BanaM- 
BAR CHHOTRA V, IVATA BEHRA. 84 I. 0. 360 = 
2 Rat. L. R. Or. 201=6 R . L. T. 348 = 
26 Or. L. J. 286 = A. I. R. 1926 Fat. 193. 

litigation plea of title and attempt to get 

possesdon-^^tay may he g;ranted — Plea of possessim m 
ditfe^f irespass^Stay unnecessary;^ , / . 


CRIMINAL TRIAL—Transfer. 

A Criminal Court has power to stay criminal proceed- 
ings before it, until disposal of civil litigation between 
the parties respecting the same subject-matter ; but if 
the defence is that accused was in possession on the date 
of Criminal trespass no stay need be made ; but where 
only title and attempt to get possession are pleaded 
stay should be ordered. (Wallace, J.) PeRIASWAMI 
Muthiryan. 20 M.L.W. 544 = 1924 M. W.N. 762= 
35 M. L. T. 99= A. I. R. 1924 Mad. 888. 
—Suspicions. 

Mere suspicion — No ground for conviction. 

Suspicion cannot take the place of legal evidence and 
proof and on the strength of mere suspicion an accused 
cannot be convicted. (Shadt Lai, C. J, and Agha 
Haidar, /.) EmpeROR v SoOPI. 120 I. 0. 539 = 
1930 Or. 0. 100 = 31 Cr. L. J. 141= 31 P. L. R 391 = 

A. I. R. 1930 Lab. 84. 

S uspicious and circumstantial appearances — 
Must be explained. 

Per Rupt.hand, A, J, C, — As a general rule to which 
however exceptions undoubtedly genuine from time to 
time occur, it is reasonable to expect that an innocent 
party can explain suspicious or circumstantial appearan- 
ces connected with his person, dress or conduct that the 
desire of self-preservation if not a regard for truth will 
profit him to do so and that whenever a party attempts 
no explanation of facts which he may reasonably be pre- 
sumed to be able and interebted to explain or attempt to 
account for them by false representation, the force of 
suspicious circumstances proved against him is thereby 
augmented. (Wild, A, J. C. on difference between 
Percival, /. C, and Rupchaiid, A, J. C.) MOHAMMAD 
Yasuf Emperor. 126 1 0. 449 = 

31 Or. L. J. 1026 = 1930 Cr 0. 866= 
A.I.R. 1930 Sind 225. 
— — Cr, P. Code, S, lS4 — First information report 
mi containing names of prosecution witnesses — Prosecu- 
tion story not necessarily suspicious. 

The mere fact that in the first information report the 
names of the witnesses, who ultimately support the pro- 
secution, are not given, is not a matter which would 
throw suspicion, upon the story for the prosecution. 
(Shadilal, C, J. and Agha Haidar, /.) CHANDU 
z/. Emperor. 108 I. 0. 370= 29 Or. L. J. 378 = 

A. I. R. 1928 Lab 667. 

Suspicion, however plausible, can never be a 

substitute for proof. (Shadi Lai, C. /. and Agha 
Haidar, /.) DULA SiNGH v, EmPEROR. 

109 I. 0. 209 = 9 Lab. 531 = 10 A I. Or. R. 236 = 
29 Or. L. J. 481 = 10 L, L. J. 408 = 29 P. L. R. 629 = 
A. I. B. 1928 Lab. 272. 

Police investigation tainted with fabrication 

prosecution evidence unreliable. 

When a Police investigation with respect to any parti- 
cular accused person is tainted, a Court will have great 
hesitation in believing the prosecution evidence as it is 
very difficult to know where an Investigating Officer 
who has been detected in fabricating false evidence will 
stop in such fabrication. (Dalai, C.) HaSNU KHAN 
V. EMPEROR. 89 1, 0. 241= 26 Or. L. J. 1297= 
A. 1. R. 1926 Oudb 26. 

Suspicion cannot be a substitute for proof, 

(Shadi Lai, C, J, and Zafar Ali, /.) SURAT SiNGH 
V, The Crown. 83 1. O. 608|=26 Or- L. J 28= 

A. I. R. 1923 Lab. 42. 

— Transfer, 

^Frivolous and vexatious applications for — 

Powers to penalise, , , [ . 

W^re Wofes^ve frivolous ^cations applications 
for ^ahs^ ^ resorted Jtp mea^is of preventing 

en^ of^ being a^taiij^, High Court ought 
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exercise its inherent power under S. 561-A. Further 
conduct of this type can amount to contempt of Court 
which can be punished in various ways. There is also 
another remedy. The High Court may direct a com- 
plainant who resorts to such application for transfer to 
lodge a certain sum, say Rs. 1,000 as security for the 
costs occasioned to his opponent by these repeated ad- 
journments and applications in lespect of them. {Mar- 
ten^ C, y., Mirza and Bi^oomfteld^ /y*) ShaM- 
DASANl, In re, 54 Bom. 553 = 32 Bom. L. R. 1123 = 

1930 Or. 0. 1065= A. I. R. 1930 Bom. 477 (F. B.). 

Use of strmig language by Court — Groujtd for 

belief in unfairness. 

Use of strong language by Court is never calculated 
to satisfy the litigant public before it. An officer is some 
times bound to leel strongly on particular occasions, 
but as soon as he expresses himself stiongly, he gives 
himself away and if he raises, by his language, an appre- 
hension in the mind ot a party that the Officer is pie- 
judiced the officer has only himself to thank. Besides a 
calm state of mind is absolutely essential for the dis- 
posal of all cases whether civil or criminal. {Mukerjt^ 
y.) MUHAMMAD AKBAR V. EMPEROR. 

85 I. 0. 378 =47 AU. 288 = 23 A. L. J* 133 = 
6 L. R. A. Or. 57 = 26 Or. L. J. 538 = 
A. I. R. 1925 All. 283. 

Complainant closely associated with Magistrate's 

brother hi electioneering work — Magistrate himself 
assisted his brother apprehension of injustice reasonable. 

In regard to a petition to transfer a case from one 
Magistrate to another the question to be considered is 
whether it is possible from the accused’s point of view, 
to say that his apprehension is not reasonable. 

Where it ^ was alleged that the complainant was 
closely associated with the Magistrate’s brother in 
electioneering work and the Magistrate himself was 
assisting his brother in electioneering. Held, that under 
the circumstances the accused’s apprehension of un- 
conscious injustice was not unreasonable, held further 
that no slur was thereby cast on the Magistrate. 
{Sanderson, C, J. and Cuming, J.) PULIN BeHARI 
Day V. ASHUTOSH GhOSE. 81 I. O. 560 = 

39 O.L.J. 330=25 Or. L.J. 944 = 
A. I. R. 1924 Cal. 981. 

—Trial by jury. 

— Hostile witness — Judge should explain to jury 

abend the unreliable nature of his evidence and ask them 
to reject it — Omission to do so is misdirection. 

The evidence of a hostile witness cannot in part be 
relied upon and the rest of it discarded or rejected. 
When a witness in declared hostile so that leave to 
cross-examine is granted to the party calling him, it is 
necessary that the Judge should explain what the posi- 
tion is, that then arises, namely, that by asking for leave 
to cross examine the witness, the party calling him ad- 
mits that he is not a witness of truth and one whose 
evidence is not entitled to credit, who is prepared to 
make one statement on oath at one time and another at 
another time and that the evidence of such wit- 
ness should be rejected and left out of account in the 
i:p,inds of the jury. It is a rule which leans in favour of 
th6 accused and as such ought not be departed from 
lightly. The Judge should tell the jury to reject the 
eYidence of such witness altogether and his omission to 
do so amounts to misdirection. A. I. R. 1923 Cal. 463 ; 
Alexander v, Gibson^ 2 Camp. 556, Ref. (C. C. Ghose 
an^ Pearson, JJ.') PANCHANAN GogaI p. EMPFROR. 

127 i. is. 270 =31 Or. L. J. 1207=67 C&l. 1266 = 

' ’ 61 b. L. J. 203=340. W- K: 626= 

MSO Or. 0. 368-A. I.B. 1230 Oal. 276. 


CBIMINAL TBIA.Ii — ^Trial ty Jury. 

Absmee of material witness for prosecution — 
Omtssion of Judge to direct jury as to inference — Mis~ 
direction . 

There should be a substantive direction on the part of 
the trial judge as to the view of the prosecution which 
the juiy is entitled to adopt if they are not satisfied with 
the explanation offered for the ab-sence of a witness 
material for the prosecution case. The omission of the 
trial Judge to direct the jury as to the inference they are 
entitled to draw in such a case is a non direction amount- 
ing to misdirection, sufficient to set aside a conviction. 
{Jack and Panckridge JJ.) SHAIKH NaBAB ALI v . 
Emperor. 34 C. W.N. 1151=1930 Or. C. 1108 = 
A. 1. R. 1930 Cal. 708. 

Address on the main and salient features of the 
prosecution and defe^ice cases sufficient. 

The Judge is not bound to address himself in every 
particular and in every detail to every suggestion put 
forward by the defence. It is the duty of the Judge 
fairly and candidly to point out the main and salient 
features of the case from the point of view of the pro- 
secution and of the defence respectively. And in doing 
so he is entitled to take into consideration the speeches 
made upon both sides by the Crown and by the prisoner’s- 
counsel in considering his presentation of the evidence to* 
the jury. 1 Pat. L. J. 31 7, Foil. {Maepherson asid 
Dhavle, JJ.) RamSARUP SiNGH v . EmpeROR. 

128 I. 0- 121=11 Pat. L. T. 867= 

9 Pat. 606 = 1930 Or. 0. 1009 = 
A. I. R. 1930 Pat. 513. 

’• A pprover's evidence. 

How far to believe the approver is essentially a matter 
for the jury. {Maepherson and Dhavle, JJ.) RaM- 
SARUP Singh v . Emperor. 

128 I. 0. 121 = 11 Pat. L. T. 867 = 9 Pat. 606 = 
1930 Or. 0. 1009 = A. I. R. 1930 Pat. 613. 

Confession — Judge to decide if it was voluntary 

— The jury if it was true or false — Infringement of 
the rule is misdirection. 

In a trial by Judge and jury it is for the Judge to- 
determine whether the confession is voluntary and for 
the jury to determine -whether it is true or false. It is 
not open to the Judge to ask the jury to determine whe- 
ther it is voluntary or not even though that is a question 
of fact. 

In a trial for an offence under S. 395, Penal Code, 
only evidence against the accused w^as his own confes- 
sion which was subsequently retracted. In his direction 
to the jury the Judge observed. ‘Thave admitted the con- 
fession in evidence and have provisionally answered the 
I question if it was voluntarily made. It is for you to 
determine whether the confession is true or not. You 
will have to consider circumstances in which it was 
made. You will also have to consider the suggestions 
and allegations made against the accused. You must 
remember that when an accused alleges that he made a 
coiifession under inducement and threat from persons in 
authority the onus is upon him to prove the allegations. 
It is not of course possible to prove such allegations 
even if they were true”. 

Held^ that the conclusion from the direction was that 
they were called upon to determine whether the confes- 
sion was voluntarily made or not and so the Judge 
was guilty of serious error of law. 

’ Held further, that the Judge had committed a serious 
error in directing the jury that the burden of proving 
threat or inducement was on him and if was impossible 
to prove such allegation. 

Heldy that since the confession \^as the only evidence 
against the accused; the dliiections have been serious 
misdii^tions which wweT4t^ fdr fristl. (Cfuming and 
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S. K, Ghose, //.) KHIKO MONDaL e'. EMPEROR. 

126 I. C. 730 = 57 Cal, 649 = 31 Or L. J. 909 = 

33 0. W. N. 1112-1929 Cr. 0. 362 = 

A. I. R. 1929 Cal. 726. 

-Omtssion to direct jury — Not cured by calling 

counseVs attention to it in summing up. 

Per C, C. Ghose, /. — A qrave omiasion to direct the 
jury on a vital point cannot be made good merely by 
calling counsel’s attention to it at the termination of the 
summiitg up. Jatk^ y., contra; R. v. TVilet^ (1922 j 16 
Cr. App. Rep. 146, Rel. on. {Rankin, C,/., C,C, Ghose, 
Suhrawardy, Mukherji and Jack, //.) PAD AM PRA- 
SHAD 7/. Emperor. 119 I. C. 193 = 

50 0. L. J. 106 = 33 0. W. N. 1121 = 

30 Or. L. J. 993=1929 Or. 0. 228= 
A. I. R. 1929 Oal. 617 (F. B.). 

Verdict of jury is generally upheld if reasonable. 

It is not the practice of the Lucknow Chief Court to 
interfere with a jury verdict if it in any way a reason- 
able verdict, but if the verdict is both unreasonable and 
perverse it must be set aside (Siuarf. C.J. ana Raza, 
jS Mn. Hadi Husain v. Emperor. 

112 I.C. 103=3 Luck 494 = 11 A. I. Cr. R. 226 = 

5 O. W. N. 281 = 29 Or. L, J. 983 = 
A. I. R. 1928 Oudk 277. 

Setting aside verdict. 

Verdict of jury will not be set aside unless failure of 
justice has been caused. {Rankin, C. J. and C. C. 
Ghose, /.) Hah AYUB v. EMPEROR 

103 1. 0. 645 = 54 Oal. 539 = 8 A. I. Cr. R. 309 = 
28 Or. L. J. 689 = A. I, R. 1927 Oal. 680. 

■ — ^Duty of jurors. 

The jury are not entitled to discuss the case which is 
being tried before them, or to talk to persons connected 
with the accused before them. {C.C. G hose and Cani’ 
miade, JJ.') BHUBAN CHANDRA PRODHAN v, KINO- 
Emperor. 104 I. 0. 111 = 31 0, W. N. 828 = 

8 A. I. Cr. E. 319 = 28 Or. L. J. 783 = 
A. I. E. 1927 Oal, 628. 

— Re-summoning of discharged jury. j 

It would require very strong circumstances indeed to : 
pass an order for the re-summoning of a jury that have 
been discharged and have been at large for a long time. 
(Rankin and Duval, JJ.) EMPEROR v. MONMOTHA 
Nath. 99 1. 0 349 = 31 0. W. N 144= 

28 Or. L. J. 141 = 7 A. I. Or R. 463==^ 
A. I, R. 1927 Cal 199. 

J^dge should avoid miscarriage of tusti.e. 

In introducing evidence in a trial with the aid of a 
jury the Judge must be very careful in order to avoid 
miscarriage of justice. {N. R. Chatter jea and B. B. 
Ghose fj) Keramat Manoal z/. Emperor. 

92 1.0. 453 = 42 0. L, J. 628 = 27 Or. L. J. 277 = 
A. I. B 1926 Oal. 147. 

■; — Svidence fully oral — Jury the most competent to 

judge the value of. 

Where a case rests entirely on oral evidence, those 
•who saw the witnesses and heard them i.e., the jury are 
the most competent to judge as to the value of what was 
said by the witnesses and therefore effect should be 
given to their verdict. {Walmsley and Mukherjee, JJ.) 
Emperor v. Faratut.la Mandal. 861 0. 63= 
40 0. L. J. 592=26 Or. L. X 677 = 
A. I. B. 1925 Oal. 394. 

-Trial by jury is substantive^ right, — Commitment 

prior to Code of 1923 — Trial after, it came into foree-— 
Right not lost^ 

,The right of trial by a jury vested in the accused Ijy 
the Code of Criminal Procedure of 1898, is a substantive 


I CRIMINAL TRIAL — ^Vitiating the trial. 

right and not a mere matter of procedure and therefore 
wheie the commitment was made prior to the coming 
into force of the new Code of 1923, but the trial in the 
Sessions Court was held after its coming into force. 

Htld, that the accused’s right of trial by juiy was 
not lost. {Scott Smith and Zafar All, jjf) EmperOR 
V. FnZMAUKICE. 93 I. 0. 149 =6 Lah 262= 

26 F. L. R. 415= 27 Or. L. J. 421= 

A I. R. 1125 Lah. 446. 

Verdict of the jury — Conclusive view. 

The personal view of the Judge is the ultimate view 
that is ip prevail until law malces the verdict of the 
Jury or the opinion of the Assessors final and conclu- 
sive. {Walsh and Ryves, JJ.) LaKHaN v, EM- 
PEROR. 84 1. 0. 548 = 5 L. E. A, Cr. 101= 

26 Or. L. J. 324= A. I. E. 1924 All. 511. 

Verdict — Repu ^nancy. 

Mere repugnancy in the verdit of a jury is not by 
itself sufficient to ensure die quashing of a conviction. 
{Newbould and B. D. Ghose, JJ.) Umada.SI DaSI v. 
Emperor. 83 1. 0. 491 = 52 Oal. 112= 

40 0. L. J. 143 = 28 0. W. N. 1046 = 
26 Cr. L. X 11 = A. I. E. 1924 Cal. 1031. 

—Vitiating the trial. 

/mptoper exclusion of evidence — Ambiguous 

recording of evidence — T rial is bad 

Where evidence w'as improperly e.vcladed ; the 
evidence recorded was ambiguous in places and the 
Magistrate, although the identity of the thing stolen, 
was in doubt, did not have it produced for identification 
by the various witnesses. 

ffeld,t\\sit the whole trial was bad. {Findlay, J. Cl) 
ZiBA V. Emperor. 28 Or. L X 949= 

105 1 0. 661= A. I. B. 1927 Nag. 404. 

— Wrongful admission of evidence. 

The wrongful admis.«*ion of evidence is not such a 
mistake in point of law as to vitiate the subsequent 
pioceedings. {Marten and Madgavhar, JJ.) KUTU- 
BUDDIN KHAN V. EMPEROR. 28 Bom. L. B. 281 = 
93 1, 0. 881 = 27 Or, L. J. 481 = 
A. I. R. 1926 Bom. 238. 

— Inadmissible evidence admitted— Accused pre- 

judiced — T rial vitiated. 

Where evidence of bad character, complicity in other 
crimes, confessional statements made to the Police and 
pure hearsay evidence which on the face of it deserved 
to be excluded were admitted. 

Held, that the admission of such evidence could not^ 
but have resulted in prejudice to the accused and a' 
verdict based on such inadmissible evidence can never 
be upheld. {Walmsley and Maker ji, JJ.) SHEIKH 
Abdul v. Emperor, 86 1. 0. 8S0= 

26 Or. L. X 606= A. I. B. 1925 Cal. 887 

———Calling accused's pleader as prosecution witness 
in the middle of case reprehensible — T^icil vitiated 
whether accused prejudiced or not. 

If the prosecution wants to call the counsel for the 
defence as a witness on its side sufficient notice ought 
to be given to the accused to engage a competent 
counsel. It is very reprehensible to call a counsel who 
is actually defending an accused person as a prosecu- 
tion witness, in the course of the proceeding. Such a 
coarse not only affects the proper conduct of the defence, 
but it gives a handle to the, prosecution to .prevent a 
counsel who is well acquainted with the facts of the, 
case from conducting the defence. ( Devadoss. J .) 

Mannargan z'. Emperor. 9i I. c. 65= 

27 Cr. L. X 33= 19?5 M. W. N. 7Q2= 

, A.I,E.1925,»Iad.ll6S-49M.L.X96. 
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Esssenttal details disbelieved — Story reconstruct^ 

ed by Court — Conviction based on — Bad* 

Where the pro^ecution cannot be believed in its 
essential details conviction cannot be based upon a part 
of the story of the prosecution. Where the greater 
portion of the prosecution evidence is disbelieved, a 
Court cannot reconstruct a story and convict the accused 
on the story wholly inconsistant with that told by 
witnesses. {Foster, J.) JOHaRMAL MaRWARI v. The 
King- Emperor. 81 1. C. 212=5 P. L. T. 636= 
25 Or L. J. 724= A. 1. B. 1924 Pat. 813. 

- — E vidence of previous conviction prior to entering 
up07i defence trial vitiated* 

The trial is vitiated by the admission of the evidence 
of previous conviction prior to the accused’s entering 
upon his defence. Where it was clear that the Magis- 
trate was influenced by his knowledge of bad character 
of the petitioner. 

Held (Per May Oung, J ) — It is not perhaps easy to 
keep the mind entirely free from prejudice when the 
record and the police papers show that the prisoner in 
the dock is an ex convict. But the provisions of S. 310 
of the Code of Criminal Procedure, whereby in Sessions 
trials, all knowledge of previous conviction is rightly 
withheld from jurors and assessors until after the 
accused has either pleaded, or been found guilty, indi- 
cate the impoitance of the complete exclusion of such 
knowledge a hen weighing the evidence as to the truth 
or otherwise of the main charge. The principle under- 
lying the legal provision may also be seen in S 54 of 
the Indian Evidence Act under which a previous convic- 
tion is declared inadmissible against an accused person, 
except where evidence of bad character is relevant. 
1923 Cal. 707 Dist. {,May Omtg, /.) Maung E. Gyi v* 
Emperor. l Rang. 520 = 25 Or. L. J. 618= 

81 1, 0. 106= A. I. R, 1924 Rang. 91. 

—Witlidrawal. 

Nou’compoundable complaint — Withdrawal 

without cause ihown — Validity of. 

It is not necessarily unlawful to agree to withdraw a 
t^iminal complaint of a non compounds ble offence 
because it may have been withdrawn because the 
complainant had very little chance to succeed in 
establishing his case. Where a complaint, made under 
Ss. 379 and 323, I. P. C. was withdrawn but no cause 
was shown as to why the complaint, so far as it w’as 
under S. 379, was withdrawn, the withdrawal cannot be 
said to be unlawful because it may have been withdrawn 
because the complaint under S. 379 was, in the circum- 
stances, not likely to succeed. {Ashworth, /.) SaoHO 
Kanda V. MT. JHINKA KUER. 116 i. a. 749= 

A. I. R. 1929 All. 456. 

Magistrate cannot refer petition for with 

dra wal by complainant to Superintendent of Police* 
The judicial officer charged with the duty of deter- 
mining judicially matters w^hich come before him must 
decide the petition for withdrawal of complaint. He 
should not refer it to the Superintendent of Police to 
determine whether the offences should be allowed to 
be compounded and the case withdrawn or not. 
(C* C. Gkose and Duval, Jf.) AZiZUR RahmaN 
Emperor. 43 o. L. J. 214= 27 Cr. L. J. 545= 
93 1. 0. 1041=A. I, B. 1926 Osl. 690. 

■ D ropping proceedings — Discretion of the crown 

and not of the High Corert. 

It is for the Crown to consider whether the case is a 
fit one in which the proceedings should t>e allowed to go 
on, or whether is proper to drop proceedings. It 
is not competent fpr the High Court ''to quash the 
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proceedings on the ground that the original complaint 
was made by the accused long ago and the accused is 
harassed thereby. {Foss and Kulwant Sahay, J /.) 
Mohammad Yasin v. Emperor. 5 Pat. 452= 

7 P. L. T. 383 = 27 Or. L. J. 849 = 
95 I. C. 929= A. I. R. 1926 Pat. 302. 

— Miscellaneous. 

Special leave to appeal* 

Sp^'Cial leave for ap])eal cannot be granted under 
Privy Council Act (1884) in a criminal case. Nadanv* 
King, (1926) A. C. 482, Fol’. {The Lord Chancellor.^ 
Chung Chuck z/. rex. 1231. 0 731= 

1930 Or. 0. 1171 = A. I. R. 1930 P. C. 291 (P.C.). 

— Compelling accused to produce absconding co- 

accused — Improper* 

It is not the duty of the accused person to produce his 
absconding co- accused persons before the Court, and a 
Court of justice is not justified in exercising any pressure 
upon an accused person before it with the object of 
coercing him to produce persons who are fugitives from 
justice. {Agha Haidar, J.) FAKIR MOHAMMAD v* 
Emperor. 1930 Or. 0. 1049= 

A. I. R. 1930 Lab. 953. 

Use of police diaries. 

In a criminal trial the Court should not make use of 
Police diaries. {Fforde and Addison, JJ.') BaSANT 
Singh v. emperor. 122 1. 0. 568= 

31 Or. L. J. 442=31 P. L. R. 185 = 
1930 Or. 0. 696= A. I. R. 1930 Lab. 484. 

Motor accident cases — MuA be tried within a 

week* 

The case of an acddent to a motor car due to the 
negligent and reckless driving of another motor car 
ought to be tried within a \\eek. {Rankin, C* J. and 
Patterson, J.) SiRAjUDDIN KUZl v* SERGEANT 
H. JENNER. 124 I. 0. 70 = 31 Or. L. J. 614= 

1929 Cr. 0. 620 = A. I. R. 1929 Cal 776. 

Sanction to prosecute three persons — High Court 

complained against t%vo — Magistrate directing com- 
plaint against a third person — If justified. 

In a criminal prosecution a certain document produced 
in the defence was alleged to be the .subject-matter of 
forgery within the meaning of the Penal Code. There- 
upon the complainant in the case applied to the Magis- 
trate to make a complaint against three persons. The 
Magistrate refused and in appeal the High Court made 
a complaint against two persons, which came on for 
hearing before another Magistrate who directed the 
Public Prosecutor to make an application to the Court 
which had tried the case for a complaint against a third 
person under Ss. 193, 465, 47l and 109, 1. P. C. 

Held, that under the circum^^tances the complaint 
against the third pf- rson was justified in public interest. 
{Rankin, C. J. and Buckland, /.) SUJAUDDTN v* 
Emperor. 119 1. 0. 381=33 0. w. N. 343= 

30 Or. L. J* 1034= A. I. R. 1929 Oal. 242. 

Prosecution and counter prosecution in succession 

by parties — Improper to continue* 

There is no such invariable rule that justice must 
ultimately be done. Cases occur where a matter is left 
in doubt and real justice is not done. It is inadvisable 
that in following such a will-o’-the-wisp as absolute 
justice parties should be put to enormous expense and 
the time of Courts should be wasted. On the motion 
of A^ B was prosecuted under S. 477-/^, Penal Code, and 
was acquitted by the Magistrate upon whose complaint 
A was tried for perjury. bolding the 

enqmry datne to the conclumon that A was not guilty and 
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he was acquitted. Thereupon A applied that B should 
be tried for perjury. 

Held, that such cycle of cases should be stopped and 
it was improper to continue such criminal prosecutions. 
Revision No. 232 of I9l7. Rel. on. (Dalai, J.) 
Debi Datt Tewari V, Emperor. 

no I. 0. 816= 26 A. L. J. 1327 = 
9L. R. A, Or. 137 = 10 A. I. Cr. R. 442 = 
29 Or. L. J. 784= A. I. R. 1928 All. 548. 

Consent — J f validated. 

Neither request nor consent to an illegal act can 
make it legal, (Darwood, /.) ABDUL GaffOOR v, 
Govind Prasad. 117 I. C. 241= 

30 Or. L. J. 736= A. I. R. 1928 Rang. 284. 

Mandatory provisions. 

Even in cases of mandatory provisions their appli- 
cation must vary according to the circumstances of the 
case. (Dalai, J.) KaLICHARAN ShaRMA v Em- 
PEROR. 104 I. C. 225= 8 A. I. Or. R. 204 = 

8 L. R A. Or. 124 = 25 A. L. J. 846 = 
28 Or. L. J. 785 = A. I. R. 1927 All. 654. 

Civil suit by accused as regards same subject- 

matter not ordinarily questionable. 

If the law allows a legal process, it should not be 
condemned as unjust. Where an accused chooses to 
file a civil suit during the pendency of the criminal 
action against him, he should not be denied that rights. 
His action only becomes questionable when he tries by 
virtue of the suit to set up other rights to which he is 
not entitled. (Jackson., y.) GnaNASIGAMaNI N.ADAR 
V, VedamuthU Nadar. 99 I. 0. 853= 

26 M. L. W. 52= 1927 M. W. N. 54 = 
38 M, L. T. 80 = 28 Or. L. J. 181= 
7 A. I, Cr. B. 321 = A. I. R. 1927 Mad. 308 = 

, 52 M. L. J. 80. 

The mere fact that there is a civil liability does 

not necessarily absolve one from criminal liability. 
(Sulaiman, /.) INDAR SiNGH v, EMPEROR. 

92 I. C. 685 = 48 All 288 =7 L. R. A. Or. 34= 
24 A. L. J, 270=27 Cr. L. J*. 297 = 
A. I. R. 1926 All. 302. 

Record of statement — Not signed by maker — 

Presumption as to correctness. 

Where the statement by a party that he has closed 
his case bears no signature of the party, the statement 
is not recorded in accordance with Jaw and there is no 
presumption of its correctnes.«. (JHarrison, /,) MT, 
BHOLAN V, MaTU. 97 1, 0. 47= 

27 Cr. L. Z, 1071= A. I. R. 1926 LaE. 666. 

Delay — Case dropped long ago — Resurrection by 

complainant if to be allowed, 

A complainant who allows a long period to elapse 
before resqrrecting a case under S. 408, T. P. C. cannot 
possibly be allowed to re-agitate the matter on the 
ground that his feelings have been outraged by the 
action taken by the accused, and that as a sort of 
retaliation he should be so allowed. (Harrison, J,) 
Harkishan Lal V, Khushabi Ram. 

96 I. C. 388=27 Or. L. J, 932 = 
A. I. R. 1926 Lah. 213. 

Successor in Court is same Court as his predeces' 

sor, 

A successor in a Court is the same Court as his pre- 
decessor in that Court. It therefore necessarily follows 
that the predecessor who has departed to another 
Court can no longer be held to be a prelsiding officer 
the first Court. (Boys, /.) FmPeROR v, BALDEO 
Prasad. 82 1.O. 286 22 A. L. Z, 772 = 


CRIMINAL TRIBES ACT (1924), S. 23— Appli- 
cability. 

5L. R. A. Cr. 121 = 25 Cr. L. J, 1277 = 
46 All. 851= A. I. R. 1924 AU. 770. 

Delay — Conviction set aside on Habeas corpus — 

Fresh prosecution on different charge — Delay unex- 
plained — If maintainable. 

Where an accused w^as summarily convicted by a 
Magistrate having no jurisdiction on 6th September 
1921 under S 149 1. P. C., and the conviction was 
subsequently set aside by the High Court on habeas 
corpus proceedings on 30th August 1922 and the Gov- 
ernment decided on 8th December 1922 to prosecute 
the same accused under S. 121 I. P. C., but the 
Sessions Judge acquitted him of the charge under S. 121. 

Held, (i) that there was delay which could not be 
understood ; and (ii) that the accused should not be 
further pursued even under a new charge. (Odgers 
and Wallace, JJ,) PUBLIC PROSECUTOR v, PEEDI- 

kakkal Muhamad. 84 I, 0. 647= 

20 M. L. W. 98 = 1924 M. W. N. 648 = 
26 Cr. L. J. 323 = A. I. R. 1924 Mad. 768. 

Police record 171 g evidence in mvestigation must 

attach papers to diary. 

The paper upon which the statement of a person 
examined by a Police Officer in investigation is written 
should be attached to the Police diary proper which 
should contain a narrative of events. (Kotval and 
Prideaux, A, J, Cj) LaXMAN NamdEO v, EMPEROR. 

76 I. 0. 237 = 25 Cr. L. Z. 141 = 
A. I R. 1924 Nag. 33, 

CRIMINAL TRIBES ACT (VI OF 1924). 

— S. 22 — Failtire to report. 

Registered member reporting departure to 

chaukidar of his village but not reporting his a 7 - 7 ival to 
chaukidar of village of arrival — Offence punishable 
with six months can be tried summarily, 

B, who was a registered member of a criminal tribe 
left his house on the 22nd November 1927 and reported 
to the chaukidar of the village that he was going to the 
village of Audiar, and was likely to stay there for the 
night. B did not report his arrival at the village 
of Audiar, if he did at all arrive there. The trying 
Magistrate tried B summarily and convicted him. On 
appeal the Sessions Judge acquitted B on the sole 
ground that the offence could not be tried summarily. 

Held, that the offence, which B did commit, is the 
omission to comply with Cl, (b') of Division (c) of R. 8: 
framed by the Local Government and is punishable 
with the maximum sentence of six months’ rigorous 
imprisonment and was triable summarily by a Magis- 
trate. (Mukerji ind King, J/,) EMPEROR v„ 
BehaRI BhaR. 113 I. 0. 730 = 80 Or. L. Z. 214= 
60 AU. 718 = A. I. R. 1928 All 719. 

— S. 23— Applicability. 

Conviction under S, 23 — Misnomer — Two Pre- 
vious cofwictions — Not necessary they must have been 
ufider the Ait, 

Section 23 does not lay down any substantive offence 
and it is therefore inaccurate to speak of a conviction, 
under that section. All that it provides is thmimum 
sentences in certain contingencies unless there are- 
special reasons to the contrary. In the second place, 
this section does not require that the two previous con- 
victions should hav€ been convidiohs “under S. 23,, 
Criminial Tribes Act” It only requires that the mem- 
ber of a criminal tribe should hai^e been previously 
con^cted of any of the , offences in the Retial Code- 
specffiej^ in S^h. I, of tBe Act and should be ag^p. 
cdfimteti fhe sfame or of any other such offence. 
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CRIMINAL TRIBES ACT (1924), S. 23— Appli 
cability. 

The accused, a registered member of a criminal 
tribe, was firsi- convicted under S. 457 of Penal Code 
and sentenced to fifteen stripes. Second time he was 
again convicted under S. 456 read with S. 75, of the 
Penal Code and sentenced to eighteen months’ rigorous 
imprisonment. Third time he was found guilty of an 
offence under S. 457 of the Penal Code. 

Held^ that as S. 23, Criminal Tribes Act, was appli- 
cable, the accused could be punished with transportation 
for life, but as the subject matter of the last offence 'was 
only a bundle of paddy, a sentence of seven years’ 
rigorous imprisonment would meet the ends of justice. 
iSulaiman, J ) HaRJAN z;. EmpeROR. 

116 I 0. 750 = 30 Or. L. J 65S=- 
26 A. L. J. 727 = 9 L. R. A. Or. 86 = 
10 A. I. Or. R. 3 = A. I. R. 1928 All. 551. 

Second and 3rd convictions must be after tribe is 

declared to he criminal or after registration. 

What S. 23 (l) {b) means is that both the second 
and third convictions should be after the tribe to which 
-the accused belongs had been declared a criminal tribe 
‘Or after the accused is registered a member of the 
‘Criminal tribe. Cr. Apps. 318 and 367 of 1925, Foil. ; 
■Cr. Ref. No. 17 of 1924, Not Foil. (JVallace and 
Madhavan Nair, JJ.) MaYANDI ThEVAN v . KiNG- 
EMPEROR. 50 Mad. 474- 98 I. 0. 477 = 

24 M. L W. 543 = 1926 M. W. N. 823= 
27 Or. L. J. 1367- A. I. R. 1926 Mad 1165 = 

51 M. L. J. 495. 
— Second corwiction can be only after registration. 
The proviso to S. 23, indicates that all convictions 
before the coming into force of the Criminal Tribes 
Act (III of 1911), shall count as one and not more than 
one, and the second conviction is to be reckoned on the 
basis that the accused at the time of this second con- 
viction, must be a member of a criminal tribe, that i&, 
that the second conviction must be, after registration of 
the accused as such member. {Wallace and MadJiavan 
J\fair, /J.) S. KuSUNGADU, Jn re. 

86 I. 0 715=21 M. L. W. 37 = 26 Or. L. J, 869 = 
A, I. R. 1926 Mad. 466. 

— S. 23— Duty oi Court. 

Previous convictions under S . 457, 380 441, 

J, P. C. — Favourable view to he taken. 

Where accused’s previous convictions were under 
Ss. 457 and 380 or 441, 1. P. C., 

Held^ that the view most favourable to the accused 
should be taken and for purposes of enhanced punish- 
ment, the previous convictions should be assumed to be 
under S. 411 and therefore the Criminal Tribes Act, 
S. 23 (1) (<J) did not apply- {Wallace,/.) PepdA 
Ganglegapu V. Emperor. 105 1 C. 464= 

28 Or. L. J. 944 = A. 1. R. 1927 Mad. 973. 
— S. 23— Reasons for reducing or enhancement. 

Seriousness of offence no ground youth, age, UP 

ness, sex or interval between then and last coming out of 
prison — Good grounds for reduction. 

In considering either the enhancement or reduction of 
sentence the mere fact that an offence is not of a serious 
nature cannot form a special reason. It must be some- 
thing apart from the nature of the offence such as youth 
age, illness or sex and the interval of time which has 
l?^psed between the accused person coming out of prison 
after serving the la^t sentence and the commission of 
the offence. Where therefore a period of about eight 
years had lapsed between serving the last punishment 
commission of offence, the punishment wa'^ reduced 
from transportation to seven years. A, R. 1926 Mad. 
1163, {Beasely. C. J. and CorniUt. /.) KaRITPPA 

' Tevan V. Emperor. . 122 1. C. 655 
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CRIMINAL TRILES ACT (1924), S. 25— Refusal 
to return to settlement. 

31 Cr. L J. 454 = 30 M. L. W. 710= 

2 M. Cr. C. 305= 1929 Cr. C. 609= 53 Mad. 80 = 
A. I. R. 1929 Mad. 841= 57 M. L J. 743. 

Offence not seriouS'-^No ground for reduction — 

Youth, age, illness or sex — Good reasons. 

The mere fact that the offence is not of a very serious 
nature cannot form a special reason for reducing the 
sentence. Such special reasons must be something 
apart from the nature of the offence, such as youth or 
age or illness or sex. ( Wallace and Madhavan Natr, 
JJ) M A YANDI THEVAN sv. KiNG-EMPEROR. 

98 I. C. 477= 60 Mad. 474= 24 M. L. W. 543= 
1926 M. W. N. 823= 27 Or L. J. 1357 = 
A. I. R. 1926 Mad. 1165 = 51 M. L. J. 496. 

— S. 24— Offence under. 

Accused found near a pond with scissors and 

match box — Conviction under S. 24 (3) is not tenable. 

Where all the evidence against the accused was that 
he was found near a pond and that he had a Pair of 
sellers and a box of matches. 

Held, that this did not in any way amount to an 
offence under S 24-(3). {Devndoss, J.) BttCHALUGaDU 
z^. Emperor. 108 I. C. 901= 1928 M. W. N. 71 = 
27 M. L. W. 734 = 29 Cr. L. J. 453 = 
10 A. I. Cr. R. 66= 1 M. Or. C. 31 = 
A. I. R. 1928 Mad. 479 = .54 M L. J. 444. 

— S. 25— Refusal to return to settlement 

Pule 17 — A registered member discharged on 

probation — P eolation cancilled for miscondiut and 
member recalled to the Settlement — Refusal to go — 
S. 25 can be used — Special order of local Govt. — Not 
necessary. 

The accused was registered as a member of a ciimi- 
nal tribe and was kept in the Sholapui Settlement. 
Subsequently he was released on probation and allowed 
to go to Bombay and his roll-call was cancelled. 
During the period of probation the Criminal Tribes 
Settlement Officer ordered accused’s probation to be 
cancelled for misconduct, and the accused was ordered 
to be returned to the Sholapui* Settlement. This order 
was communicated to the accused, but he refused to go 
to Sholapur and was arrested, and was asked to go or 
restrict himself to the Sholapur Settlement. 

Held (per Patkar J .) — That the Settlement Officer 
had power under R. 17 (1) («) to pass the order and 
the accused w’as properly dealt with under S. 25 of the 
Criminnl Tribes Act. 

Per Baker., /. — If the Criminal Tribes Settlement 
Officer cancels the order of probation on which a mem- 
ber of a criminal tribe is dischaiged, special orders of 
the T.ocal Government for bi.s return to the .^iettlement 
are not necessary. {Patkar and Baker. JJ.) MAL- 
HARI I.AXMAN 7', EMPEROR. 100 I. 0, 1060 = 

51 Bom. 409= 29 Bern L.B 186 = 28 Or. L O'. 394= 
7 A. I. Or. R 517— A. I.. R. 1927 Bom. 159 

OROSS COMPLAINTS, 

See Criminal Trial. 

CROWN— Charter Act. 

See (1) Cr. P. Code, Ss. 256 257. 

(2) Evidence act, Ss. 137 to I6i. 

CEITBLTY. See RESTITUTION OF CONJUGAL 

Rights. 

CULPABLE HOMICIDE. PfnaL CODE, SS 

299-304. 

CUMULATIVE SENTENCE, 

(1) Cr, p. Code, S. 35. • 

(2) PENAL Code, s. 7i. 
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DACOITY 

^See Penal Code, Ss. 395 &396. 

DANCING GIRL 
See (1) Hindu Law. 

(2) Penal Code, Ss. 372, 373. 

DEADLY WEAPON— PENAL CODE, S. 148. 
DEAF AND DUMB. 

See (1) Criminal P. C., S. 841. 

(2) Evidence act, S. 119. 

(3) Hindu Law. 

DEFAMATION. 

See (1) Penal Code, Ss. 499—500. 

(2) tort-Depamation. 

DEFENCE OF INDIA (Griminal Law Amendment) 
ACT (4 of 1915). 

— Commandeering order. 

Contract — Commandeering order. ^Goods ordered 

by Government %mder — Contract is not oi^dinary com- 
mercial contract. 

In tlie case of commandeering order there can be 
no ordinary commercial contract for sale and pur- 
chase, because one of the parties may be unwilling 
to surrender his goods and yet may be compelled 
under the commandeering order to do so. He has 
no option once the order has been made and issued. 
He is bound to place his goods at the disposal of 
G-overnment when called upon to do so. The only 
right he has is that if he does not accept the price 
offered ^ by Government he can have it settled 
by arbitration. The arbitrator’s order is final. 
{Chotzner, d.), KeSSORAM PODDAR AND CO. v. 
Secretary op State. 107 1. C. 360= 

, 54 Cal. 969 = A. I. R. 1928 Cal. 74. 

—Rules under— Clialau by Police. 

Offence under JR. 26 (1) — Police malting clialcm 

under District Magistrate's order — Clialan may be 
treated as comfflaint. 

Chalan by the Police are only possible in cases 
cognizable by them. But where a District Magis- 
trate directs the Superintendent of Police to make 
an inquiry, complete the case and send it up for 
trial and in due course a subordinate Police Officer 
puts up a chalan, the chalan may be treated as a 
complaint. 26 Bom. 150 (P. B.), Foil. 16 P. R. 1890 
Or. ; 28 P. R, 1883 Or. ; 2 P. R. 1892 Or. ; 3 P. R. 
1892 Or. ; 20 P. R. 1894 Or, and 87 Oal, 467, Ref. 
{Broadway, J.), Khushal Sing-h v. Emperor. 

67 1. C. 837=86 P. L. R. 1922= 
A. I. R. 1921 Lah. 345. 

— S. 5— Procedure. 

Section 360 applies to proceedings before 

Oommissioners under Defence of India Act. {Shadi 
Lai, C.L), Taj Mohammad v. Emperor. 

1071. C. 100=29 P.L.R. 14=29 Cr. L. J. 212= 
9 A.I. Cr.R. 505 = A. L R. 1928 Lah. 125. 
DETENTION IN CUSTODY. 

See (1) Or. P. 0., S. 344. 

(2) Oriminal Trial. 

DETENTION OP ACCUSED BY POLICE. 

See (1) Or. P. 0., S. 344. 

(2) Oriminal Trial. 

DISAFFECTION. 

See Penal Oode, S. 124-A. 

DISAPPEARANCE. 

See EVIDBNOE act, SS. 107 AND 108. 
DISCHARGE. 

See (1^ Criminal Trial. 

(2) OR. P. CODE, ss. 209. 254. 

(3) Evidence Act, Ss. 102, 108 and 114. 
DISCHARGE OF ACCUSED. 

See Or. P. 0., S. 253. 

DISHONEST INTENTION. 

See (1) Evidence. 

(2) Evidence Act, Ss. 14 and 16. 

Cr. D.— 91 


ELECTRICITY ACT 1 (1910). ^S.^12— Absence of 
permission. 

DISHONESTY. 

See Penal Code. 


DISMISSAL OP COMPLAINT-Sfje CR. P. 0., 
Ss. 203 & 247. 

DISPOSAL. 

See PENAL Code, S. 372. 

Of Dead Body. 

See Penal Code, S. 318. 

— Of Property. 

See OR. P. 0., S. 517. 

DISPUTE AS TO POSSESSION OF IMMOYABLE 
PROPERTY. 

See OR. P. 0., Ss. 144—147. 


DISQUALIFICATION OP MAGISTRATE. 

See Penal Code, Ss. 526—628. 

DISTINCT OFFENCES. 

See Or. P. 0., Ss. 35, 233. 

Magistrate — Revision by. 

See OR. P. 0., S, 438. 

DRUGS. 

See Bombay Abkari aot. 

DYING DECLARATION. 

See (1) Or. P. Code, S. 164. 

(2) Evidenoe Act, Ss. 32 and £3. 

EASTERN BENGAL AND ASSAM DISORDERLY 
HOUSES ACT (2 E. B. & A. of 1907). 

— S. 2— Scope of power. 

Under the Eastern Bengal and Assam Disor- 
derly Houses Act the owner or occupier of disorder- 
ly houses may be ordered to discontinue the use of 
a house as a disorderly house but not to vacate it. 
An order imposing daily fine on prostitutes for 
non-compliance with an order to vacate their 
houses is therefore not competent under Ss. 2 and 8 
and is ultra vires. {Cuming^ J.). KUSAM Bais- 
TAMi V . Emperor. A.I.R. 1930 Cal. 638. 


— S. 3 — ^Procedure. 

Proceedings under S. 3 of the Act, (2 E, B. 

and A. of 1907) are not governed by Or. P. Oode. 
It is not necessary for the Magistrate to act only 
on legal evidence and he need not administer oath. 
But before passing an order he must satisfy himself 
that the house is used as described in S. 2, Ola. (a), 
(b) or (0) and he may do this in any way that does 
not violate the ordinary rules of fairness and pro - 
priety, but before he can pass an ordei under B. 3 
he must not only be satisfied that the houses are 
used as brothels but he must further find an addi- 
tional fact to bring it within the provisions of 
Ols.(a), (b) or (o).When the cases of a large number 
of houses are Jointly considered, though it is not 
necessary to draw up separate proceedings and 
hold separate enquiries, yet in deciding the ques- 
tion whether annoyance was caused, the Masdstrate 
should apply his mind to the case of eachhefee 
separately. (Newbould and B. B. GTwse, //.)# 
RAMA PADA V. BASANTA BAISHNABI. 

91 1.C. 881:^30 C.WiN. 

27 Cp.. L. J. 14S=s A.I.R. 1926 CaL 307. 


ELECTRICITY ACT (9 of 1910). 

— S. 12— Absence of permission. 

PJo interference by Sigh Court, 

A post was erected on the land of a per sop. Per- 
mission from the District Magislirate for erecting 
it was obtained not before erecting but after insti- 
tution of suit by the owner of land. Lower Oourt 
dismissed the suit. 

Meld^ that High Oourt would not interfere with 
the decision. {JaiLalfd.). nT SiNGH v, GUJ- 
BANWALA BLEOTRIO SUPPLY GO., X^TD* 

114 L C.m= =AJ.R. 1929 Labi m 
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ELECTRICITY Act (1910), S. 12— Powers of 
District Magistrate. 

— S. 12— Powers of District Magistrate. 

^There is no law authorizing the District 

Magistrate to grant permission to an electric com- 
pany to lay electric line over the land of a person. 
{Jai Lai, /.). JIT SlNOH V, GUJEANWAEA ELEC- 

T'Eio Supply Co.. Ltd. 114 i.c. G92= 

A.I.R. 1929 Lah. 226. 

— S. 12— Right to object. 

Principle, 

The ordinary rule of law is that whoever owns 
the site is the owner of everything upto the sky 
and down to the centre of the earth, and such 
owner can, therefore, object to the laying of elec- 
tric wire on his land although the line may be laid 
more than 30 feet above land. (Jai Lai, J.). Jit 
Singh u. Gujeanwala Elboteio Supply Co., 
Ltd. 114 I.C. 692=A.I.R. 1929 Lah. 226. 


— S. 14— Costs of remoYal. 

^The defendants were a corporation who had 

obtained a license under the Indian Electricity Act, 
(Act 9 of 1910) and as licensees under the Act had 
put up an aerial line, etc., on a certain street within 
the Municipal District of the Municipality of 
Karachi, the plainti:ds. The Municipality having 
arranged with the North Western Railway Co., that 
the latter should effect an overbridge, the aerial 
line and poles had to be shifted from their position. 
The plaintiffs’ suit was for declaration that the cost 
of removal should be borne by defendants. 

Held: that S. 14 of the Electricity Act applied and 
not the Bombay District Municipal Act and that 
plaintiffs must bear the cost of removal. (Tyahji, 
A.J,C,), MUNICIPALITY OF KARACHI v, KARA- 
CHI Electeio Supply corporation. Ltd. 

95 I.C. 226= A.I.R. 1926 Sind 115. 


— S. 22— Failure to supply. 

Good cause for action. 

There is nothing in the Indian Electricity Act 
which bars, either expressly or impliodly, a suit 
for damages against licensee for failure to supply 
energy on proper requisition. [Campbell, J.), 
Municipal Committee, Amritsar v, Shankar 
DAS. 97 I.C. 537= A.I.R. 1926 Lah. 349. 

— S. 22 — Substituted connection. 

^ -’I^rocedure. 


Before a consumer can be supplied electric powei 
froin a new connection in substitution of an oU 
one he must put in a fresh requisition in writins 
under paras. 4 and 5 of Cl. 6 of the Schedule to th\ 
Indian Electricity Act. (Shah, Ag, 0. J. and Faw 
cett, /.), Bhagayanji SONKLESWAE V. ahmeda- 
BAD Electricity go,, ltd. 85 i.c. 186= 
49 Bom. 182= 26 Bom. L. R. 1206= 

« 1. J, A.I.R. 1925 Bom. 120 

— S, 37— RemoYal of seals. 

— = — What amounts to. 

The evidence for the prosecution showed thal 
when the officials of a licensee company visited th€ 
premises of the accused the seals which the com- 
pany had affixed to the meter placed upon the pre- 
mises of the accused had been removed, 

Held, that the accused must be held responsible 
for renmving these seals and that his conviction 
r justified. 

Lah C,J,), Mahomed Sadiq o. Delhi 
B jLiiOTRic Supply Traction oo. ii6 I.c S 89= 
30 Cr. L.J. 702=13 A.L Cr. R. 115= 
1929 Cl?. C. 601= A.LR. 1929 Lah. 367, 
^S. /5Qrr-‘ Bemn aggrieYed.* 

— — A Ijcense^^company is a person aggrieved 
.Within the meanibag of S. 50, fSkadi LahC, J,). 


EYIDENGB —Admissibility — Objection — When 
should be taken. 

Muhammad Sadiq v. Delhi Electric Supply 
& Traction Go. 116 I.C. 889=30 Cr. L.J. 702= 
13 A.I. Cr. R. 115=1929 Cr. C. 601 = 
A.I.R. 1929 Lah. 867. 
— Sch. Cl. 6, proY. (2) — Discontinuance of supply. 
Conditions . 

A part of the electric apparatus namely the seals 
of the cut-out were not in good order and condition. 
As a result of this defect there had been a leakage 
of energy, 

Held, such a state of things must certainly be 
deemed to be “likely to affect injuriously the use 
of energy by the licensee or by other persons,” and 
accordingly the electric company were entitled 
upon discovering this condition of things, to dis- 
continue the electric supply. 

Where a mam fuse was burnt out, in other words, 
where the ent-out became defective, 

Held, the company was entitled to discontinue 
the supply of energy to the consumer. (Scott-Smith 
and Fforde, JJ,). KARORI MAL v. E. T. LIGHT- 
ING Co., LTD. 75 I.C. 456=4 Lah. 182= 

6 L.L.J. 86= A.I.R. 1924 Lah. 142. 
EMBEZZLEMENT. 

See PENAL CODE, S. 4. 

ENHANCEMENT— Of Rent. 

Of Sentence. 

See Cr. P. CODE, SS. 417, 439. 

ENHANCING— Sentence. 

See PENAL CODE, S. 75. 

ENTICING AWAY MARRIED WOMAN. 

See Penal Code, Ss. 497—498. 

ESCAPE FROM LAWFUL CUSTODY. 

See Penal Code. Ss. 223—226. 

EUROPEAN BRITISH SUBJECT. 

See Or. P. Code, Ss. 528-A to 628-D, 29-A 
and 34-A. 

BYIDENCE. 

—Admissibility— IrreleYant facts. 

T^nal of other persons for same offence. 

Where accused were being tried for having taken 
part in a ceirtain dacoity^ the fact that certain other 
persons were previously tried for complicity in that 
daooity and acquitted is absolutely irrelevant and 
immaterial. (Stuart, 0, J, and Baza, J.), Ram 
Prasad v. Emperor. 106 I.c. 721=2 Luck. 631= 
1 L.C. 339=8 A.I. Cr. R. 449= 
™ . . ..A.I.R. 1927 Oudh 369, 

Evidence to contradict possible evidence of 
opponent. 

There is no provision of law Vhioh makes evi- 
dence, contradicting possible evidence of a possi- 
ble defence witness, admissible against the accus- 
ed. (Suhrawardy and Panton, *7/.). BHAGIRAthi 
Ghowdhry V, Emperor. 92 i.c, 174= 

30 C.W.N. 142=27 Cr. L.J. 222= 
A.I.R. 1926 Cal. 550. 
—Admissibility— Matter found in illegal search. 
—If a search warrant is illegal, then what is 
found as a result of that search can he put in evi- 
dence in a criminal case. 85 All. 358, Bel, on, 
(Marten and Madgavhar, JJ,) . EMPBRoR v, ABAS- 
BHAI. , 93 I.C. 967=50 Bom. 844= 

28 Bom.L.R. 272=27 Cr. L.J. 503= 
A.I.R. 1926 Bom. 195. 
— Admisaibllly — Objection — When should he 
taken. 

Questions regarding the admissibility of evi- 
dence should ordinarily be raised at the time when 
such evidence is tendered, {Mears, C,J, and 
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EYIDENCB— Admissibility— Record. 

Piggott, J.). Empebou v. Hab Pbasad Bhae- 
GAVA. 77 I. C. 961=21 A. L. J. ^2 = 45 All. 226= 
5 L. R. A. Cr. 19=25 Cr. L. J 497 = 
A. I.R. 1923 All. 91. 

— Admissibility — Record. 

Gr. P. Code^ S. 110 — Troceedings, 

In a trial for an offence under S. 390 of the 
Penal Code, the result of proceedings taken against 
the accused under S. 110 of the Cr. P. Code is not 
admissible. {Wahnsley and Huda, JJ.). ASIMUD- 
DIN V. Empeeoe. 59 X.C, 204=22 Cr.L.J. 60= 

32 G.L.J. 89. 

— Admissibility—Statements. 

Accused in custody. 

In an excise case statements of the accused taken 
after the accused were taken to the excise barracks 
and while they were in custody, were held to be 
not voluntary statements and hence inadmissible. 
(0.0. Ghoseand Duval, JJ.), BATASI MoNi 
DasSI V. EMPEBOB. 98 I.C. 401 = 53 Cal. 706= 
30 C.W.N. 854=27 Cr. L.J. 1329 = 
A.I.R. 1926 Cal. 1163. 

■ Persons not examined. 

Statements made by persons, who have not been 
examined in Court about the absence of the accused, 
when search was made for accused, are inadmissi- 
ble. (Newbould and B.B. Qhose^ JJ.). Keeamat 
MONDAL V. EMPEBOB. 92 I.C. 439 = 

42 C.L.J. 524=27 Cr. L.J. 263= A.I.R. 1926 Cal. 320. 

Witness in judgment. 

The statement of a witness abstracted in a judg- 
ment can be made use of onJy in one of two ways 
either under S. 145 of the Evidence Act to con- 
tradict the witness or as an admission under 8. 21. 
It cannot be used in lieu of the original statement 
itself. {Beasley, C.J. and Curgenven, J.). SARA- 
DAMBA V. PATTABHIBAMAYYA. 1930 M-W.N. 601. 

Witness before Coroner. 

At the trial of the accused in the Court of Ses- 
sions a statement made by a witness in a proceed- 
ing before the Coroner is admissible in evidence, 
(MadgavJcar, J.). EMPEBOB v. Raghoo Ganpat. 
97 I.C. 37=28 Bom.L.R. 775=27 Cr. L.J. 1061= 
A.I.R. 1926 Bom. 404. 

’—Conflicting testimony. 

Statement made by a witness at the trial should 
be altogether rejected when it is in hopeless conflict 
with his previous statements. {MaHineau and 
ZaJar Ali, JJ.). RAM KABAN v. EMPEBOB. 

92 I. C. 577=7 L. L. J. 371 = 26 P.L.R 659 = 
27 Cr, L.J. 289=A.I.R. 1925 Lah. 483. 

— Police file — Thanedar's statement in other case. 

In order to prove an alleged theft of an account 
book in a Civil, Court from the plaintiff’s house the 
police file and a copy of the statement made by the 
Thanedar in other case are inadmissible. {W%lher-. 
force, J.). BABU V. SUKHA SiNGH. 69 I.C. 1008= 
4 L.L.J. 418=A.I.R. 1921 Lah. 332. 

—Appreciation of— Appellate Court. 

—In every case that comes before an appellate 
Court the lower Court has the advantage of seeing 
and hearing the witnesses and the appellate Court 
has not, but it cannot be said that an appellate 
Court can never hope to make a diagnosis as to the 
truth of the case as good as that made by the lower 
Court, No doubt it is an advantage to see and hear 
the witnesses, but it is an advantage which may be 
counter-acted and more than counter-acted by the 
greater experience and knowledge of the appellate 
Court. {Pullan, J.). GUBCHABAN v. EMPEBOB. 

103 I.C. 416=1 L.C. 190= 8 A.I. Cr. R. 379= 
28 Cr.L.J. 688=A4.R. 1927 t)udh 611. 


EYIDENCE — Appreciation of — Witnesses. 
—Appreciation of— Findings. 

Credibility. 

The lower Court is the proper and, in general, 
the final Judge of the credibility of evidence. 
(Curgenven, J.). M. KANNIAPPAN v. KXJLLAM- 
MAL. 1930 Cr. C. 88=1929 M.W.N. 696= 

2 M.Cr.C. 275= A.I.R. 1930 Mad. 194. 
— Appreciation of — Injury. 

■ External marks. 

The absence of any external mark of injury is not 
necessarily destructive of the case that the injury 
was caused by a brick. It is possible that a blow 
in the abdomen is less likely to leave a mark than 
one on a less elastic and resilient part of the ana- 
tomy. (MulUek and Kulwant Sahay, JJ.). Ramjit 
Ahib V. Empebob. 74 I.C. 705=2 Rat. 309= 

1 Pat. L.R. Cr. 236=24 Cr. L.J. 801= 
A. I. R. 1923 Pat. 413. 

—Appreciation of— Maxim. 

Per Hallifax, A. J. C.— The maxim falsus m 

uno falsus in omnibus is entirely false, (Hallifax, 
Prideaux and Kotval, A. J. Cs.). SAKKU v. Em- 
PEBOB. 65 I. C. 561 = 23 Gr. L. J. 129= 

A.I.R. 1922 Kag. 146. 
— Appreciation of— Oral evidence. 

Alibi in criminal case. 

Where witnesses for the accused deposed that 
they met the accused Ghulam Ali and Eazal Illahi 
at Sangla about 10 A.M. on the 12th of July and 
this oral evidence was unsupported by any docu- 
mentary evidence and the witnesses were not per- 
sons who would remember the date precisely, 

Sdd, such evidence as that is easily obtainable 
in this country. (Le Bossignol and Zafar Ali, JJ.). 
JALAL V. KiNG-EMPEEOB. 81 I.C. 347= 

25 Cr.L.J. 811 = A. I. R. 1923 Lah.2S2. 
—Appreciation of— Reliability. 

Veriiacular record. 

Generally in oases where evidence is given by a 
witness in his own language, the vernacular rebord 
is always treated as more reliable and entitled to 
greater weight, though this maxim could not always 
be safely applied in cases where a Magistrate who 
is taking down the evidence simultaneously in 
English understands the language as well as his 
reader. (Abdul Qadir, J.). SADHU SiNGH v. KlNG- 
Empeboe. 73 I.C. 513=24 Cr.L.J. 625= 

A.I.R. 1923 Lah 167. 

Confession — Delay. 

When the story of confession was not told by the 
witness until after a fortnight of the occurrence, 
the evidence is unreliable. (Coutts and Adami^ 
JJ.). Kibu Bhagat V. Empebob. 71 I.C. 219= 

1 Pat* 630=4 P.L.T. 76=24 Cr.L.J. 91 = 
A.I.R. 1922 Pat. 582, 
—Appreciation of— Witnesses. 

Interested. 

Where the brother of the witness in q^uestion 
brought a complaint for causing hurt against the 
first cousin of the accused a year before, 

Held, that this was not a sufficient reason for dis* 
believing the evidence of the witness. (Scott-Smith 
and Martineau, JJ.). BiLiP SlNGH v. EMPEBOB. 
86 I.C. 841=7 L.L.J. 44=26 Cr.L.J. 757= 
A.I.R. 1923 Lah. 318. 

Medical o^gmion — Eye-witness — Value of. 

Where there is the testimony of a considerable 
body of trustworthy witnesses of good position and 
undoubted respectability who wore able to observe 
facts and draw inferences therefrom, who acted not 
in secrecy but with the utmost publicity in the 
midst of a large assembly and who had no intelli- 
gible motive to engage in a conspiracy for -getting 
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EVIDENCE — Appreciation of — Miscellaneons. 

up a false testamentary instrument, the opinion of 
medical man as to what should have been the pro- 
bable state of the testator should not outweigh and 
prevail over the testimouy of such eye-witnesses. 
{MooJcerJee and Chotzner, J J,). SARADlNDtJ NATH 
RAI CHAUDURI V. SUDHIR CHANDRA DAS. 

69 EG. 43 = 50 Gal. 100 = 33 G.L.J. 569 = 
A.I.R. 1923 Gal. 116. 

— Appreciation of — Miscellaneous. 

Pqt HallifaXy A.J.O. — There is no distino- 

tion between what a prudent man would believe 
out of Court and what a J udge may believe. 
{Hallifax^ Prideaux atid Kotval, A,J. Cs.). Sapku v. 
Emperor. 65 EC. 581=23 Or. L.J. 129= 

A.ER. 1922 Nag. 146. 

— Circumstantial evidence. 

The ordinary rule in a case of circumstantial 

evidence is that, in order to justify a conviction, 
it* should ho incompatible with any reasonable 
hypothesis than that* of the accused’s guilt. {Faw- 
cett and Mirza, JJ.). EMPEROR ISMAIL KHA- 
DIESAB. 108 I.C. 501=52 Bom. 385= 

30 Bom. L.R. 330=10 A.ECr.R. 118= 
29 Cr. L.J. 403= A.I.R. 1928 Bom. 130. 
--When conclusive — InconipaiibiUty with inno- 
cence. 

In order to infer guilt from the circumstantial 
evidence it must be shown that the inculpatory 
facts are incompatible, with the innocence of the 
accused and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt. 
(Tek Chand, J.), PRITCHARD v. EMPEROR. 

112 EC. 850=30 Cr. L.J. 18=11 A.I. Cr. R. 405= 
A. E R. 1928 Lah. 382 

When sufficient for conviction. 

Circumstantial evidence to convict a person 
req.uires a high degree of probability, that is 
sufficiently high that a prudent man, considering 
all the facts and realizing that the life or libeity 
of the accused person depends upon the decision, 
feels justified in holding that the accused com- 
mitted the crime. 32 P.R. 1916 Cr., Foil, {Addi- 
son and Coldstream, JJ,). DiNA v. EMPEROR. 

109 I.C. 912=29 Cr. L.J. 640=10 A.I. Cr. R. 350. 

Fxhaustiveness— Probability. 

Though circumstantial evidence must be exhaust- 
ive, that does not mean that every incident short 
of the actual commission of the ofence must be 
proved by positive evidence but that what is 
required is so high a degree of probability that a 
prudent man. would feel justified in holding that 
the accused committed the crime. 82 P, R. 1916 
Or., Appl. {Campbell and Addison, JJ,}. BUT A 
SiNOH V. EMPEROR. 97 EC. 752=7 Lah. 396= 
27 Cr. L.J. 1168=27 P.L.R. 447= 
A.ER. 1926 Lah. 582. 

The minutes of a meeting are prima facie 

evidence of what happened at the meeting. {Shah 
-Ag. G, J, cmd Fawcett, J,). PARASUEAM DUTTA 
Ram V, Tata Industrial Bank Ltd. 

90 I.C. 580=26 Bom. L. R. 987= 
A.ER. 1925 Bom. 49. 

* B adness of eyes— Bhang smoker. 

The redness in the eyes of a person may he due 
to several causes and in the absence of evidence it 
cannot be held that the person merely on that ac- 
oouht is an habitual smoker of bhang. (Qokaran 
Natht A.J’.C.). BAHADUR DUBE v. KING-EMPBROE. 
89 I.C. 145=12 O.L.J. 388=26 Cr. L.J. 1281= 
A.ER. 1925 Oudh 480. 

Wiien conclusive. 

If an abused person is to be convicted on cir- 
ctunstantiaE evidence the circumstances must be 


EYIDENCE— Credibility. 

such as to exclude all reasonable probability of his 
innocence. [Scott-Smith and Abdul Eaoof, JJ.). 
Md. Yar V, Emperor. 81 EC. 553= 

4 Lah. L.J. 2S5=25 Cr. L.J. 939= 
A.ER. 1822 Lah. 263. 
The fundamental rule by which circumstan- 
tial evidence is estimated is that in order to justify 
the inference of guilt the inculpatory facts must 
be incompatible with the innocence of the accused 
and incapable of explanation upon any reasonable 
hypothesis other than that of his guilt. It is safer 
to follow the rule that “the fouler the crime the 
clearer and the plainer the proof ought to be.” 
(J wala Prasad and Sultan Ahmed, JJ.), RAGHU- 
NANDAN KOERI V, EMPEROR. 69 I.C, 858 = 

22 Cr.L.J. 154=1 Pat. L.T. 684. 

— Corroboration. 

Police surveillance — Statement under. 

No reliance should ordinarily be placed on the 
uncorroborated testimony of a criminal who has 
undergone a sentence of imprisonment and is under 
police surveillance especially when he is produced 
by Police under whose supervision he is. {Shadi 
Lai, C.J, and Jafar Ali, J.). Nawab v, THE 
CROWN. 89 I.C. 311=7 L.L.J. 219= 

26 P.L.R. 518=26 Cr.L.J. 1335= 
A.I.R. 1925 Lah. 397. 

—Credibility. 

Trial Judge's opinion. 

At all times considerable weight should be at- 
tached to the opinion of the Judge who heard the 
witnesses as to their relative credibility. When 
the record does not show that the witnesses on 
either side have been materially discredited or 
greatly shaken in cross-examination, it is the duty 
of the Judge to decide which side is telling the 
truth. When the Judge has tried the case with 
marked care and intelligence, his opinion as to cre- 
dibility of the witnesses should ordinarily be ac- 
cepted. {Stuart, C. J, and Gokaran Nath Misra, 
J.). Mukta Prasad v. Emperor, 94 I.C. 193= 
27 Cr. L.J. 577=13 O.L.J. 69. 

Changing sides. 

A witness who has changed sides and has made 
statements in favour of both the prosecution and 
the accused is an unreliable witness and neither 
of his statements can be believed. {Wazir Hasan, 
A.J.C.), Saeju Singh v. Emperor. 

88 EC. 852=26 Cr. L. J. 1236= 
A.I.R. 1923 Oudh 726. 

Denomination. 

Credibility of witnesses or jurors must not be 
judged from their denomination. 11 O.W.N. 1085, 
Foil, (Mookerjee and Chatter jee, JJ.), Mampbu 
Ceowdhurt V. Emperor. 

81 EC. 264=51 Cal. 418=38 C.L.J. 397= 

25 Cr. L.J. 776= A.I.R. 1924 CaE 323. 
Delay in disclosure. 

Where a witness keeps quiet for many days after 
the occurrence and comes forward after the police 
had made a discovery he is not reliable. (Shadi 
Lai, C. J. and Zafar Ali, J.), RULLIA RAM v, 
THE Crown. 84 EC. 321=S L.L.J. 325= 

26 Cr.L.J. 257= A.I.R. 1923 Lah. 438. 
— Person acquitted in prior case. 

In estimating the value of the evidence given by 
a witness, the elementary principle must nob he 
overlooked that where there has been an acquittal, 
the acquittal is conclusive and it would be a very 
dangerous principle to adopt to reprd a judgment 
of not guilty * as ^ not fully establiBhing the inno- 
oehec'bf the perfeoa to Whom it rblatee. {Mookerjee 



1449 


CRIMINAL DIGEST, 1924— 1930. 


1460 


EYIDENCE— CHmiaal Trial. 

and Buckland, JJ,). SAROJINI DaSSI v . HARI 
DAS GHOSE. 66 I.C. 774=49 Cal. 235:= 

34 C.L.J. 373=26 G.W.N. 113= 
A.I.R. 1922 Gal. 12. 

— Criminal Trial. 

JSjxammaiion of witnesses — Obligation of prose’ 

cution — Right of cross-examvtiation by defence. 

The prosecution is under no obligation to exa- 
mine witnesses who it has reason to believe will 
not speak the truth. It is usual in such circum- 
stances for the prosecution to tender such witnesses 
for cross-examination. The defence, however, is 
certainly entitled to claim that privilege but 
having omitted to do so they cannot be permitted 
to make capital of the fact that these witnesses 
were not cross-examined. 8 Gal. 121, held too widely 
stated, (Graham and Lort Williams, JJ.), NAYAN 
Mandal V, Emperor. 34 G.W.N. 170= 

1930 Cr. C. 134= A.I.R. 1930 Cal. 134. 
Retraction, 

In a case of murder, the evidences of witnesses 
who have resiled from their previous statements 
should not be relied upon. (JOe'oadoss and Wal- 
lace, JJ,), AYYAMPBRUMAL PiLLAI 1 ), EMPEROR. 
91 I.C. 50=27 Gr.Ii.J. 18=1925 M.W.N. 319= 
22 M.L.W. 405=A.I.R. 1925 Mad. 879. 

Immaterial discrepancies in. 

Where the reason for the acquittal of the accus- 
ed by the learned Sessions Judge was certain in- 
consistencies and improbabilities in the evidence 
of the prosecution' story and the difficulty of find- 
ing any explanation justifying the rejection of the 
'alibi. 

It was held, that if the prosecution is to be reject- 
ed in substance there must be some other explana- 
tion of the facts that actually occurred. Eailing any 
such explanation it is not permissible to reject the 
prosecution evidence owing to immaterial discre- 
pancies pr improbabilities. (Lyle and Ashworth,, 
A, J. Cs,), EMPEROR V. NAROTAM. 74 I.C. 434= 
10 O.L.J. 68=24 Cr. L. J.770= 
A. I. R. 1923 Oudh 217. 

Partial credibility, 

' Evidence of a witness, if held to be unreliable in 
respect of one accused cannot be held to bo reliable 
in respect to other accused. (Shadi Lai, G, J, and 
Le Bossignol, J,), Khebi -u. THE GROWN. 

99 1. C. 857=3 li.Ii.J. 147=28 Cr. L. J. 185. 

r ^Nature of offence—Quantum of evidence, 

The fouler the crime, the clearer and plainer the 
proof ought to be, though it cannot be laid down as 
a proposition of law that the quantum or value of 
evidence must be proportionate to the enormity of 
the crime or the consequences which may follow 
horn convictions. [Iwala Prasad and, Sultan 
Ahrnad,JJ,), RAGHUNANDAN KOERI v. EMPEROR. 

59 I.C. 858=22 Cr. L, J. 164=1 P. L. T. 684- 
— ^Documents — Proof of. 

Production by accused, 

A document produced by the accused in support 
of his own defence need not be formally proved 
hy prosecution as against the party producing it. 
{Kmhhede, A, J*. C.). HOHAMAB IBRAHIM v. 

Emperor. 112 l. c. 902=30 Cr. L.J. 38= 

11 A.I.Cr,R. 526= A.I.R. 1929 Na|, 43. 
—Duty of Court. 

— ^ — Admissibility— Summary decision — Doubtful 
cases — Procedure, 

Matters tendered in evidence by the prosecution 
'afiecting case, must be dealt with suminarily and 
instantly by the Judge ' at the trial when- they are 
•tendered. V* Judges ; in W Court of appeal, are apt 


EYIDENCE — Expert evidence 


sometimes to attach weight to. the opinion of the 
assessors, and altho*ugh their opinion does not 
have any legal efieot, the Judge ought to guard 
very carefully against allowing a discussion in 
Court, of the reading of a document in Court, in 
the presence of^ the assessors injurious to the 
accused, when it is by law inadmissible. The 
benefit of a reasonable doubt ought to be* given 
from the Bench, even to the admission of evidence 
particularly documentary evidence, during the 
trial, and when the Judge is unable to make up his 
mind about admissibility, the proper course for 
him is, either to direct the prosecution to keep 
back the dooumets until he has an opportunity of 
looking into the law, or to reject them altogether 
No Judge in a doubtful case of admissibility ought 
to allow the evidence first to be given, and then in 
his^ judgment give a decision about the^ir admis- 
sibility. Doubtful or inadmissible documents ought 
not to be admitted in criminal trials. (Walsh and 
Sula%man, JJ.), LAIGAM SiNGH v. Empbror. 

86 I.C. 817=26 Cr. L.J. 881=6 L.R.A. Or. 73= 
A.I.R. 1925 AIL 405. 

Guilt or innocence — Decision on — Hot soimd- 
ness of plea. 


Even the entire omission of an available true 
and complete defence and the substitution for it of 
unsustainable falsehoods are so closely in accord- 
ance with the common, indeed almost universal 
course of human conduct that it cannot be inferred 
fpm such a defence that the guilt of the accused is 
likely. It is the duty of a Magistrate to find out 
whether an accused person is guilty or innocent, 
not merely to decide whether the pleas he chooses 
to put forward are sound or not. (Ballifax, A,J,0,), 
Domar Singh v. Emperor. 66 I C 1001= 

23 Cr. L.J: 343= A.I.R. 1922 Na^. 87, 
•—Exclusion of. 


Defence evidence should not be rejected on- the 
ground that the witnesses were the caste-fellows of 
the accused or that they had come forward at tho 
trial voluntarily without being summoned. 43 All' 
186 ; A.I.B. 1923 All 35 and 22 O.C. 376, ^ 0^! 
(Qokaran Hath, A,J,G,). Kewad Kishobe v, KiNci 
Emperor. 89 1. C. 147=*12 o.L.J. 413= 

26 Cr.L.Jf. 1283=29 O.C.44= 
A.I.R. 1925 Oudh 473. 

Brahmins accused. 

Where the only ground which the lower Court 
gave for disbelieving witnesses was that accused 
were Brahrmns, that the deceased was - a woman and 
that the witnesses did not consider the death of a 
.mere woman of any importance compared with the 
lives oi Brahmins who were accused of hermurder/ 
It was, held, the mere facts that the accused are 
Brahmins is not a sufficient reason for rejecting the 
mdenoe of witnesses who are prima facie reliable. 
(Scottr Smith and MoH Sagar, JJ,), SHBO RAM 
TheObown. 781.0.733=6^X 486= 

25 Cr. L.J. 45= A.I.R. 1923 Lah. 436. 
—Expert eyidence. 

——Statement in different trial— AdmisHbiUty of 
The prosecution is not entitled to put in evidence 
statements made by a medical expert in some other 
trial in the absence of the accused. He ought to 
be examined orally like any other witness before 
the Magistrate and in the* presence bf the accused' 
Such statements if placed oh record must bh 
ignored. (Fforde, J,), SARBarA v. Emperor 
94 r.cr. 139=26 PbRj, L.R. 
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EYIDENCE— Expert evidence. 

Consent to intercourse. 

The mere presence of semen on the loin cloth of 
the woman is not sufficient to prove that she was a 
consenting party, especially in the absence of any 
spermatozo in the vagina. (Shadi Laly G. J. and 
Lumsderiy J.). Ghulam Hussain v . Emperoe. 

6 L.L.J. 4i74=A.I.R. 1923 Lah. 93. 
—Identification. 

‘Identification •proceedings. 

There is no section of the Evidence Act, which 
mates the identification proceedings evidence at 
all. (Banerjiy L). BINDESHEI v, Empekor. 
98 I.C. 378=7 L.R.A. Cr, 170=27 Cr. L-J. 1358= 
A.I.R. 1927 All. 163. 

Indian women, 

Indian women can identify their o^n articles of 
jewellery even if they are of a common pattern. 
(8cott‘3mth and Fforde, JJ,), Aohpal v, Em- 
PEBOB. 89 I.C. 339=26 Cr.L.J. 1361= 

A. I. R. 1926 Lah. 132. 

- ■■ When unreliable. 

An identification made of a man, who is said to 
have been wearing a beard at the time of ofienoe 
and whose beard is concealed or absent at the time 
of identification, is by no means convincing, and 
when it stands alone, must be regarded as an un- 
stable piece of evidence. (Walsh and Sulahnany 
JI.). Laigam Singh v. empebor. 

86 I.C. 817=26 Cr. L.J. 881 = 
6 L.R. A. Cr. 73= A. I. R. 1925 All. 305. 
Outsiders with accused — Legality of Procedure. 

Where owing to the scarcity of other under-trial 
prisoners in jail outsiders were brought in and 
placed in the line with the accused. 

It was heldy that the procedure was no doubt un- 
usual, but in the peculiar circumstances of the case 
it was justified. [Daniels and Neave, JJ.). ABDUL 
Wahab V. Empebor. 95 LC. 756=37 All. 39= 
27 Cr. L.J. 836=5 L.R. A. Gr. 193= 
A. I. R. 1925 All. 223. 
— — After long time — Value of. 

Evidence of identification of persons previously 
unknownafter a number of months that certain 
persons took part in an attack is unreliable, unless 
there was a regular identification parade in which 
the witnesses picked out those persons from among 
others, especially where it is not stated that such 
persons bear-any distinguishing marks by which 
they can be recognised. [MartmeaUf J.). MAKHAN 
Singh o. the crown. 85 I.C. 61= 

6 L.L.J. 320=26 Cr.L.J. 335= 
A. I. R. 1924 Lah. 722. 

~ A fter questions put by Court — Value of. 

Where it appeared that it was only in answer to 
questions put by the Court that witness deposed 
to his being able to identify accused. 

It washeZ^Z, the danger of accepting such a testi- 
mony is apparent, since witness had ample opportu- 
nity to see the accused during the committal pro- 
ceedings. (Broadway y J.), RBHMAN v. THE CROWN, 
83 L C. 399=26 Cr. L.J. 19=5 L.L.J. 377= 
AJ.R. 1923 Lah. 662. 
^“—Circumstantial evidence. 

Accused robbed three passengers in the female 
compartment causing them injuries one of whom 
received a grievous hurt, and then jumped out of 
the train, and was found lying by the railside as 
he broke his leg while jumping, having in posses- 
sion some cd the ornaments robbed while more 
valuable thiS^s were taken away by his companion, 
' Seld^ the ^he accused is perfectly made 

oulu The ofieace was‘ committed in the morning 
?md the ofiehders were in the compartment for some 
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time taking ofi ornaments from the person of the 
victims and causing them injuries, and there is 
nothing unlikely in their having been able to 
identify him. [Abdul Qadir, J.). Saridagar v. 
King Empebor. A.I.R. 1923 Lah. 169. 

—Onus. 

Forgery. 

Where a certain document filed by one party is 
alleged to be a forgery, the -Court is not bound to 
enquire 'into the details but the party alleging 
that it is a forgery must prima facie make out a 
case of forgery before asking the Court to reject the 
document as a forgery. [Coutts and DaSy JJ.). 
Lachmi Narain AGARWALA V. Muehram Mab- 
WARI. 72 I.C. 971 = 24 Gr. L.J. 507= 

A. I. R. 1923 Pat. 31. 

—Opinions. 

Admissibility of. 

Only what the witness actually saw and heard 
as to what a mob was doing and saying is admis- 
sible to prove the nature of the assembly ; his 
opinion and impressions that the assembly ap- 
peared to be unlawful are not admissible. (Jwala 
Frasady J.). JoGi RANT v. Emperor. 

105 I.C. 233=28 Cr.L.J. 906= 
9 P.L.T. 260 = A.I.R. 1928 Pat. 98. 
—Presumption. 

Stolen property. 

The fact that a person is found in possession of 
stolen property shortly after the theft raises the 
presumption that he took part in the theft. (Adami 
and Scroope, JJ.). Khatir JAMA KHAN v. EM- 
PEROR. 123 I.C. 393=31 Cr. L.J. 492. 

—Sufficiency. 

Omission to examine — When material. 

Where A was a tenant of a house, and B, a guest 
in his house complained to Magistrate of nuisance 
and A was not examined as a witness, 

Meldy that omission to examine A as witness 
was not material. [Shah, Ag. C. J. and Crump^ J.), 
BOMBAY Municipality v. L. R, mallandainb. 

84 LC. 853=38 Bom. 231 = 
25 Bom. L.R. 1321=26 Cr. L. J. 373= 
A.I.R. 1923 Bom. 231. 

—Suspicion. 

Positive testimony. 

Positive testimony should not be rejected on 
mere suspicion. (Mookerjee and Butoklandy JJ.), 
BEPiN Krishna Ray v. Jogeshwar Ray. 

66 I.C. 335=33 Cr.L.J. 256=26 C.W.N. 36= 
A.I.R. 1921 Cal. 730. 

—Trial. 

Charge of fraud — Cross-examination of person 

charged. 

A person who is charged with fraud should, when 
he is examined in Court, be cross-examined in 
regard to it and his explanation taken into consi- 
deration. [Fawcett amd Madgavhar, JJ.). D. 
Dharmappa V. P. Yenkappa, gl I.C. 326= 
27 Bom.L.R. 13 18= A. 1. R. 1926 Bom. 33. 
—•fjo opportunity to cross-examine. 

Acting oa evidence without giving opportunity 
to cross-examination is illegal. [JwaXa Prasad 
and Coutts, JJ.), MOTI SINGH v. EHANUKDHABI 
Singh. 73 I. C. 339=23 Cr. L. J. 595= 

A. I. R. 1923 Pat. 53. 

— Yalue of. 

Cumulative effect. 

Though each of the facts inconclusive, their 
cumulative value may establissh the guilt and ex- 
clude other possibilities. [Harrison and DaUp 
Singh, JJ.). Abbullah v. E^PEROB. 

98 I.C. 311=27 Cr.L.J. 775. 
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EYIDENCE— Yaluc of. 

Retracted staterimit. 

Evidence of a witness who retracted his state- 
ment in the cross-examination cannot be relied 
upon for convicting an accused person unless there 
are very strong reasons to suppose that the second 
statement in the cross-examination is absolutely 
false. {Abdul Baoof, J,). SHAH ALINE v. CROWN. 

84 I.C. 1052 = 6 L.L.J. 280= 
26Cr.L.J. 412=A.I.R. 1925 Lah. 44. 
Anonymous letter. 

An anonymous letter is no evidence of its con- 
tents. {Devadossand Wallace, JJ.). AYYAMPERU- 
MAL PILLAI V. EMPBEOB. 91 LG. 50= 

27 Cr.L.J. 18=1925 M. W. N. 319 = 
22 M. L. W. 405= A. I. R. 1925 Mad. 879. 

Evidence — No cross-examination. 

In the absence of cross-examination evidence is of 
little value. 17 O.W.IT. 230, Foil, {^azir Kasan^ 
A.J'.C.). Saeju Singh v. Empbroe. 88 I.C. 852= 
26 Cr. L.J. 1236=A.I.R. 1925 Oadh 726. 


EYIDENCE— Yalue of. 

Evidence disbelieved in essentials. 

Where the prosecution cannot be believed in its 
essential details, conviction cannot be based upon a 
part of the story of the prosecution. Where the 
greater portion of the prosecution evidence is dis- 
believed, a Court cannot reconstruct a story and 
convict the accused on the story wholly inoonsia- 
tent with that told by witnesses. {Foster, *7.). 
JOHARMAL MARWABI V. KING-EMPEEOB. 

81 I.C. 212=5 R.Ii.T. 635=25 Ov. L.J. 724= 
A.I.R. 1924 Pat. 813. 


•Delayed information. 


When a witness admits that he disclosed hia 
knowledge of a crime to the police at a very late 
date and gives no explanation of this delay, hia 
evidence is of no value. {Shadi Lai, 0. J. and \Ld 
Bossignol, /.). Khbbi v. THE CROWN. \ 

99 I. C. 857=3 L. L.J. 147=28 Cr. L. J. isi 


THE INDIAN EVIDENCE ACT 

(Act I OB' 1872) 


STATUTE INDEX. 


Accidental Act, relevancy of, S. 15 
Ascomplioe, competent witness, S. 183 
Account books, entries in, relevancy of, S. 34 
Acquaintance with handwriting of another explain- 
ed, S. 47 

Admissibility of evidence to be decided by Judge. 
S. 136 

Admission by interested party, S. 18 
Admission by party or his agent to a suit, S. 18 
Admission by person from whom interest derived, 
S. 18 

Admission by suitor in representative character, 
S. 18 

Admission, defined, S. 17 

Admission of execution by party to attested docu- 
ment, S. 70 

Admissions, Ss. 17 — ^33 

Admissions by persons to whom reference is made 
by party, S, 20 

Admissions by persons whose position must be 
proved as against party to suit, S. 19 
Admissions, improper, S. 167 (Oh. XI) 

Admissions in civil cases, relevancy of, S. 23 
Admissions not oonolnsive proof, C. 81 
Adverse party, right to refresh memory, S. 161 
Adverse party to impeach credit of witness, S. 165 
Adverse party, when to cross-examine his own 
witness, S. 164 

Affairs of State, evidence as to, S. 123 
Affidavits affected by the Act, S. 1 
Ambiguous language in document, oral evidence 
excluded to explain, S. 93 
Annoying questions, S. 152 

Appointment of public officer, presumption, S. 91, 
Excep. I 

Art, opinion on, relevancy of, B. 45 
Assessors to pnt questions, power of, S. 166 
A!tt6mey*s name, when to be reported to 'th4 mgh 
Court, S. 150 


Barrister’s name, when to be reported to the High 
Court, S. 160 

Birth during marriage, conclusive proof of legiti- 
macy, S. 112 

Books of account, entries in, relevancy of, S. 34 
Books, presumption in connection with, 8. 87 
Burden of proof, Ss. 101—114 (Oh. VII) 

Burden of proof as to ownership, S- 110 
Burden of proof as to particular fact, S. 102 
Burden of proof as to relationship of partners, land- 
lord and tenant, principal and agent, S. 109 
Burden of proof of cession of territory, S. 113 
Burden of proof of good faith in transactions, S. Ill 
Burden of proof of legitimate son, S. 112 
Burden of proving death of person known to have 
been alive within 30 years, S. 107 
Burden of proving fact especially within knowledge, 
S. 106 

Burden of proving fact to be proved to make evi- 
dence admissible, S. 104 

Burden of proving that case of accused comes with- 
in exceptions, S. 105 

Burden of proving that person is alive, who has not 
been heard of for 7 years, S. 108 


Cause of death, statements relating to, relevancy 
of, S. 82 (1) 

Cause, relevancy of, S, 7 

Oertifie^i copies of public documents, S. 76 

Certified copies, produced for proving documents, 

, 77. 

Cession, oi territory, burden of proof, S. 113 , 
Oharao]l5er affecting daniages, relevancy of, S. 56 , 
Character in civil cases, irrelevant, S. 62 
Character, relevancy of, Ss. 

Charts, presumptions in connection with, S. 87. 
Ctots,, statements in, relrSvancy . of , S. 36 
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Collections of laws, presumptions in connection 
with, S. 84: 

Collusion in obtaining judgment, may be proved, 
S. U 

Commencement of Act, S. 2 

Communication in furtherance of any illegal pur- 
pose, S. 126 

Communications, confidential with legal advisers, 
S. 129 

Communications during marriage, S. 122 
Communications, matrimonial, S. 122 
Communications, official, S. 124. 

Communications, professional, S.125 
Comparison of signature, writing or seal with others 
admitted or proved, S. 73 
Compulsion of witness to answer, S. 147 
Compulsion to answer question, to be decided by 
the Court, S. 148 
f'Conclusive proof’* defined, S. 3 
Condition of a document of which secondary evi- 
, denoe may be given, S. 65 
“Conduct” in S. 8 explained, S. 8 
Confession, after removal ot impression oaused.by 
inducement, threat, etc., relevancy of, S. 28 
Confession by one of the accused jointly tried, to . 

be considered by the Court, S. 30 
Confession made in police custody, S. 26 
Confession otherwise relevant not to become irre- 
levant because of promise of secrecy, S. 29 
Confessions, Ss. 24 — 30 

Confessions caused by inducement, threat, etc., 
when and where irrelevant, S. 24 
Confession to police officer, relevancy of, S. 25 
Confidential communications with legal advisers, 
S. 129 

Consideration of proved confession affecting person 
maMng it and others jointly under trial for 
same offence, S. 30 
Conspiracy, relevancy of, S. 30 
Constitution of any religious or charitable founda- 
tion, relevancy of opinions as to, S. 49 
Contemporaneous agreement, who may give evi- 
d.enoe of any facts varying terms of document, 
S.9.9 

Contents of a document of which secondary evi- 
dence may be given, S. 65 
Contents of documents how proved, S. 61 
Contiiiuance of life of person, not heard for 7 years, 
burden of proving, S, 108 
Contract reduced to document, how proved, S. 91 
'Contract reduced to writing, extrinsic evidence, 
S. 91 

Contradictory answers to questions testing vera- 
city, S. 163 

Conversation, statements forming part of, how to be 
proved, S. 39 

Corroboration of later testimony of witness, S. 15Y 
Corroboration of the testimony of witness, S. 166 
.Course of business, statements, made in relevancy 
of, S. 82 (2) 

** Court ” defined, S. 8 

Court, how to proceed in case of question without, 
reasonable grounds, S. 160 
Oourt-me.rtial afieoted by the Act, S. 1 
Court may presume existence of certain facts, 
S. 114 

Court to decide when question shall be asked and 

J hen witness compelled to answer, S. 148 
to forbid indecent and scandalous questions, 
S. 161 

Ooui^^to give warning to the witness, S. 148 
Credit of witjie'Bs impeached, S. 165 
.Crime, observed by any barrister, attorney, pleader, 
etc., during his employment, S. 126 ^ ^ 


Cross-examination, S. 137 

Cross-examination, as to previous statements in 
writing, 145 

Cross-examination of person called to produce a 
document, S. 139 

Cross-examination of witness to refresh memory, 
S. 161 

Custom, oral evidence to prove, S. 92, Prov. 5 
Custom, relevancy of, S. 13 

Custom, relevancy of opinion as to its existence, 
S. 48 

Damages, facts tending to enable Court to deter- 
mine amount, when relevant, S. 12 
Damages, relevancy of character afiecting, S. 55 
Death of person alive within thirty years, burden 
of proving, S. 107 

Deception, efiect of on relevancy of confession, S. 29 
Decrees relating to matters of public nature, rele- 
vancy of, S. 42 

Deed relating to family afEairs , statements made, 
relevancy of, S. 82 (6) 

Defective language in document, oral evidence 
- . excluded to explain, S. 93 
Definitions, S. 3 

Denial of the execution by the attesting witness, 
proof in such a case, S. 71 
Direction of re-examination, S. 138 
Direct oral evidence, S. 60 

Discretion of the Court in asking the question, 
S. 348 

Disobedience by translator or interpreter to keep 
contents secret, S. 162 

Disposition of property reduced to document, bow 
proved, S. 91 

Disposition of property reduced to writing, extrin- 
sic evidence, S. 91 
“Disproved” defined, S. 3 
Documentary evidence, Ss. 61 — ^90 (Oh. Y) 
Document, attestation not required by law, how 
proved, S. 72 

“Document” defined, S. 3 

Document, production of which refused on notice. 
S. 164 

Documents admissible in England without proof of 
seal or signature, presumptions in connection 
with, S. 82 

Documents executed in several parts, primary evi- 
dence of, S. 62 

“Documents in proper custody” in Ss. 90 and 81 
explained, S. 90 

Documents, of which secondary evidence may be 
given, S. 65 

Documents made by one uniform process, primary 
evidence of, S. 62 

Documents, not produced, presumption in connec- 
tion with, S. 89 

Documents, presumptions regarding, Ss. 79 — 90 
Documents, private, defined, S. 76 
Documents, proved by their certified copies, S. 77 
Documents, public, Ss. 74—78 
Documents, public, defined, S. 74 
Documents, thirty years old, presumption in con- 
nection with, S. 90 ' 

Documents, to be produced, S. 162 

Documents, to be proved by primary evidence, S. 64 

Documents, translation of, S. 162 

Document, when to be used to refresh memorv. 

S. 169 ^ 

Dumb witnesses, S. 118 

Effect, relevancy of, S. 7 
Enactments repealed, S. 2 and Schedule 
Entries in books of account, relevancy of, S, 84 
Entry in public record made in perforxo^nce of 
duty, relevancy of, S. 36 
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Estoppel, Ss. 115—117 (Oh. VIII) 

Estoppel by admissions, S. 31 
Estoppel, defined, S. 115 

Estoppel of acceptor of bill of exchange, S. 117 
Estoppel of bailee, S. 117 
Estoppel of licensee, S. 117 
Estoppel of tenant, S. 116 
Evidence as to aSairs of State, S. 123 
Evidence as to application of language to one of 
two sets of facts, to neither of which the whole 
correctly applies, S. 97 

Evidence as to application of language which can 
apply to one only of several persons, S. 96 
Evidence as to document unmeaning in reference to 
existing facts, S. 95 

Evidence as to matters in writing, S. 144 
Evidence as to meaning of illegible characters, etc., 
S. 98 

“Evidence” defined, S. 3 

Evidence., documentary, Ss. 61—99 (Ch. V) 

Evidence of terms of contracts, grants and other 
dispositions of property reduced to form of 
document, S. 91 

Evidence, oral, Ss. 59— GO (Oh. IV) 

Evidence, primary, S. 62 
Evidence, rejected, S 167 (Oh. XI) 

Evidence, secondary, S. 62 

Evidence to explain or amend ambiguous document 
to be excluded, S. 93 
Examination-in-chief, S. 137 
Examination of witnesses, Ss. 135 — 166 (Oh. X) 
Exclusion of evidence against application of docu 
ment to existing facts, S. 94 
Exclusion of evidence of oral agreement, S. 92 
Exclusion of evidence to contradict answers to ques- 
tions testing veracity, S. 153 
Exclusion of evidence to explain or amend ambi- 
guous document, S. 93 

Exclusion of oral by documentary evidence, 

. Ss. 91—100 (Gh. VI) 

•Execution of documents required by law to bo 
attested, how proved, S. 68 
Existence of document, of which secondary evi- 
dence may be given, S. 65 
Expert to refresh his memory, S. 159 
Experts* opinions of, relevancy of> S. 45 
Extent of the Act, S. 1 

Extrinsic evidence where contract, etc., reduced bo 
writing, S. 91 

“ Fact ** defined, S. 3 

Fact, especially within knowledge, burden of 
proving, S. 106 

Facts, admitted need not bo proved, S. 58 
Facts, Court may presume, S. 114 
"Facts forming part of the same transaction, when 
relevant, S. 6 

“ Facts in issue ” defined, S, 3 
Facts judicially noticeable need not be proved, • 
S. 66 

Facts necessary to explain relevant facts, S. 9 
Facts necessary to intcoduoe relevant facts, S. 9 
Facts not otherwise relevant, when relevant, S. 11 
Facts of public nature contained in certain Acta or 
notifications, relevancy of, S. 87 
' Facts of which Court must take judioial notice, 
S. 57 

Facts supporting or inconsistent with experts, 
relevancy of, S. 46 

Facts, to be proved by oral evidence, Ss. 69, 60 
Facts, to fix damages, rolovancy of, S. 12 
Facts, which need not be proved, Ss. 66 — ^68 
• (Oh. Ill) 

Fact to prove in what ma.nner language of a doou- 
mfent is related to existing facts, S. 92, Prov.'6* 

Or. D.— 92 


Feelings, relevancy of, S. 14 

Finger impressions, opinions on, relevancy of, 
S. 45 

Foreign judicial records, presumptions as to their 
certified copies, S. 86 

Foreign law, opinion on, relevancy of, S. 45 
Former statements of witness, S. 157 
Fraud, in obtaining judgrnent, may be proved, S. 44 
Fraud, observed by a barrister, pleader, attorney, 
etc., during his employment, S. 126 


Gazettes, presumption in connection with, S. 81 
“General custom or right” in S. 48 explained, S. 48 
General exceptions in I.P.O., burden of proving, 
S. 105 

Genuineness of certified copies, Court shall pre- 
sume, S. 79 

Giving, as evidence of document called for and 
produced on notice, S. 163 
Good faith in transactions, burden of proof, S. Ill 
Government of any religious or charitable founda- 
tion, relevancy of opinion as to, S. 49 
Grant, reduced to document, how proved, S. 91 
Grant reduced to writing, extrinsic evidence, S, 91 
Grounds of opinions, relevancy of, S. 61 

Handwriting of the document, how proved, S. 67 
Hearsay evidence, S. 60 

Husband or wife of person under orimlnal trial, 
competent witness, S. 120 


Identity of handwriting, opinion on relevancy of, 
S. 45 


Illegible characters , evidence as to meaning, S, 98 
Impeaching credit of witness, S. 155 
Improper admissions, S. 167 (Oh. XI) 

Improper question by the Court, S. 148 
Inoompetency of the Court in obtaining judgment, 
may be proved, S. 44 ‘ , 

Inconsistent statements by witnesses, S. 155 
Indecent questions, S. 161 ' 

Indian Succession Act of 1865, not affected hf ishe 
Act, 8. 100 

Inducement, cause of confession, S. 24 
Information as to commission of offence, S. 125 
Information received from accused, how much to 
bo proved, S. 27 
Insulting questions, 8. 162 
Intentional act, relevancy of, 8. 15 
Interpreters, application of, S. 126 to S. 127' 
Interpreter to keep contents secret, 8. 162 
Invalidating any document, 8. 92, Prov. 1 
Irrelevancy of confessions caused by inducement, 
threat, etc., S. 24 

Judges and Magistrates, witnesses, S. 121 
Judge’s power to put questions, eto., limited, 1^5 
Judge’s power to put questions or order production, 


8. 165 

Judge to decide as to admissibility 


of evidqiioe, 


S. 186 , . 

Judgments, etc., other than those mentioned in 
Ss. 40-^2, when relevant, 8. 43 ) 

Judgments in rem, conclusive proof, 8. 41 
Judgments in rem, relevancy of, 8. 41 ^ j ) 

Judgments relating to matters of public nature, 
relevancy of, S. 42 ; 

Judgments, relevancy of, Ss. 40 — 44 
Judgment to be based on relevant facts, 8. 165 
Judicial notice, facts of which Court must take, 
B. 57 

Judgments in probate, etc., jurisdiction, relevanqy 


of, B. 41 

Jury to put questions, of, 166 f 

^I^ndlord and tenant, bnrclen of proving theii^ rela- 
tionship, S. 109 

Lawful questions in Ctbss-examinatSoii, B^ 1461^ O 
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Leading questions, S. 141 

Leading questions, when they must not he aske d, 

S. 143 

Legal right or liability, burden of proof of, S. 101 
Limitation of Judge’s power to put questions, eto., 

S. 166 

“ Magistrate ” in S. 26 explained, S. 26 
Magistrates and Judges, witnesses, S. 121 
Maps, made by authority of Government, presump- 
tion in connection with, S. 83 
Maps, presumption in connection with, .S. 87 
Maps, statements in, relevancy of, S. 36 
Matrimonial communications, S. 122 
Matter required by law to be reduced to writing, 
extrinsic evidence, S. 91 

Matters of general interest, relevancy of, S. 32 (4 ) 
Matters of public nature, relevancy of, S. 42 
Matters to be proved in connection with proved 
statement, relevant under S. 32 or 33, S. 168 
“May presume”, defined, S. 38 
Memorandum of evidence, presumption in connec- 
tion with, S. 80 
Memory to be refreshed, S. 158 
Memory to be refreshed by document, S. 159 
Motive, relevancy of, S. 8 

Newspapers, presumption in connection with, 
S. 81 

New trial for improper admission or rejection of 
evidence, S. 167 

Notice to produce documents, not required to be 
given, S. 66 

Notice to produce documents, when and how given, 
S. 66 

“ Not proved ” defined, S. 3 
Number, of witnesses, S. 134 
Objection to production of documents, B. 162 
Oocaaiout relevancy of, S. 7 
“ Offence ” in S. 80 explained, S. 80 
Ofieusive questions, S. 162 
Official communications, S. 124 
OfS-clal documents, how proved, S. 78 
On whom burden of proof lies, S. 102 
Opinion as to existence of right, or custom, rele- 
vancy of, S. 48 

Opinion as to handwriting, relevancy of, S. 47 
Opinion on relationship, relevancy of, S. 50 
Opinions as to public right or custom or matters of 
general interest, relevancy of, S. 32 (4) 
Opinions as to usages, tenets, etc., relevancy of, S.49 
Opinions of experts, relevancy of, S. 45 
Opinions of persons of special means of knowledge, 
relevancy of, S. 49 

Opinions of third persons, relevancy of, Ss. 45 — ^51 
Opinions, relevancy of their grounds, S. 51 
- Oral admissions of contents of documents, relevancy 
of, S. 22 

Ora! agreement, adding to written agreement, S. 92 
. Oral agreement as to any matter on which docu- 
ment is silent, S. 92, Prov. 2 
Oral agreement, constituting condition precedent, 
S. 92, Prov. 3 

Oral agreement, contradicting written agreement, 

' ’ S. 92 

Oral agreement, subsequent, S. 92, Prov. 4 
Oral agreement, subtracting from written agree- 
‘ ment, S, 92 

Oral agreement to be excluded as evidence, S. 92 
Oral agreement, varying written agreement, S. 92 
Cfi&al evidence, Ss. 69, 60 (Ch. lY) 

Oral evidence ag to usage or custom, S. 92, Prov. 5 
Oral evidence must be direct, S. 60 
Oral evidence to be excluded by documentary evi- 
dence, Ss. 91—100 (Ch. YI) 

Order of examimtiou-, S, 138 


Order of production of witnesses, S. 135 
Orders relating to matters of public nature, rele- 
vancy of, S. 42 

Ownership, burden of proving, S. 110 
Parties to civil suit and their wives or husbands 
are competent witnesses, S. 120 
Partners, burden of proving their relationship, 

S. 109 

Plain language in document, oral evidence to be 
excluded, S. 94 

Plans, made by authority of Government, presump- 
tion in connection with, S. 83 
Plans, statements in, relevancy of, S. 36 
Pleader’s name, when to be reported to the High 
Court, S. 150 

Power of jury or assessors to put questions, S. 166 
Powers- of -attorney, presumptions in connection 
with, S. 85 

Power to put questions or order production, 
Judge’s, S. 165 

Precedent condition contained in oral agreement, 
S. 92, Prov. 3 

Preparation, relevancy of, S. 8 
j Presumption, as regards appointment of public 
officer, S. 91, Excep. I 

Presumption, as to books, maps, and charts, S. 87 
Presumption, as to collections of laws and reports 
of decisions, S. 84 

Presumption, as to document admissible in 
England without proof of signature or seal, 
S. 82 

Presumption as to documents produced as record 
of evidence, S. 80 

Presumption as to documents, thirty years old, 
S. 90 

Presumption as to due execution, etc., of docu- 
ments not produced, S. 89 
Presumption as to Gazettes, newspapers, private 
Acts of Parliament, and other documents, 
S. 81 

Presumption as to genuineness of certified copies, 
S. 79 

Presumption as to maps or plans made by authority 
of Government, S. 83 

Presumption as to telegraphic message, S. 88 
Presumptions as to certified copies of foreign 
judicial records, S. 86 
Presumptions as to documents, Ss. 79 — ^90 
Presumptions as to Powers-of- attorney, S. 85 
Previous bad character, relevancy of, S. 54 
Previous conduct, relevancy of, S. 8 
Previous conviction, relevancy of, S. 14, Excep. (2) 
acd S. 64 

Previous decree, barring subsequent trial, S.^ 40 
Previous good claaracter, relevancy of, in criminal 
cases, S. 63 

Previous judgment, barring subsequent trial, S. 40 
Previous judgments, relevancy of, S. 40 
Previous order, barring subsequent trial, S. 40 
Previous statements in writing to be cross-examin- 
ed, S. 145 

Primary evidence, meaning of, S. 62 
Primary evidence of documents executed in several 
parts, S. 62 

Primary evidence of documents, made by uniform 
process, S. 62 

Principal and agent, burden of proving their rela- 
tionship, S. 109 

Private Acta of Parliament, presumption in oou- 
neotion with, S. 81 
Private documents, defined, S. 75 
Privilege in S. 126, not waived by volunteering 
evidence, S. 128 

Probate, evidence of willa» S. 91, Excep. (2) , 
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Prooedtits of Court in case of question without rea- 
sonable grounds, S. 150 
Production of documents, S. 162 
Production of documents which another person, hav- 
ing possession, could refuse to produce, S. 131 
Production of title-deeds of witness, not a party, 
S. 130 

Professional communications, S, 125 
Professional treatises to refresh memory, S. 159 
Promise, cause of confession, S, 24 
Promise of secrecy, eSect of, on relevancy of con- 
fession, S. 29 

Proof of admission if it is relevant otherwise than 
as an admission, S. 21 

Proof of admissions against persons making them, 
S. 21 

Proof of admissions by persons making them or on 
their behalf, S. 21 (l) 

Proof of admissions by persons, when they consist 
of state of mind or body, S. 21 
Proof of contents of documents, S. 61 
Proof of document not required by law to be attest- 
ed, S. 72 

Proof of documents by primary evidence, S. 64 
Proof of documents by production of certified 
copies, S. 77 

Proof of execution of document required by law to 
be attested, S. 68 

Proof of other of6.oial documents, S. 78 
Proof of signature and handwriting of person 
alleged to have signed on written document 
produced, S. 67 

Proof, when attesting witness denies the execution, 
S. 71 

Proof, whore no attesting witness found, S. 69 
Proper questions by the Court to be answered, 
S. 148 

Prosecutrix of immoral character, S. 155 

“Proved” defined, S. 3 

Public custom, relevancy of, S. 32 (4) 

Public documents, Ss. 74 — 78 
Public documents, certified copies of, S. 76 
Public documents defined, S. 74 
Public officer, presumption of his appointment, 
S. 91, Excep. (1) 

Public record, entry in, relevancy of, S. 35 
Public right, relevancy of, S. 32 (4) 

Question by party to his own witness, S. 154 
Questions, indecent, S. 151 
Questions lawful in cross-examination, S. 146 
Questions needlessly offensive in form, S. 152 
Questions not to be asked without reasonable 
grounds, S. 149 
Questions, scandalous, S. 151 
Questions tending to corroborate evidence of rele- 
vant fact admissible, S. 166 
Questions to insult or annoy, S. 152 
Questions without reasonable grounds, procedure 
of Court, S. 150 

Reasonable grounds, questions without them not to 
be asked, S. 149 

Record of evidence, presumption in connection of, 
S. 80 

Re-examination, S. 138 

Reference to any document to refresh memorv, 
S. 159 . ^ 

Refreshing memory, S. 158 
Refreshing memory by document, S. 169 
Rejection of evidence, S. 167 (Oh. XI) 

Relationship of partners, landlord and tenant, 
principal and agent, burden of proving, S. 109 
Relationship, relevancy of, S. 82 (5) 

Relationship, relevancy of opinions on, S. 60 
Relevancy, of accidental or intentional act, S. 16 


Relevancy of admissions in civil cases, S. 23 
Relevancy of cause, occasion and effect, S. 7 
Relevancy of certain evidence for proving, in 
subsequent proceeding, the truth of facts there- 
in stated, 8. 83 

Relevancy of character, Ss. 52 — 55 
Relevancy of character affecting damages, 8. 55 
Relevancy of confession after removal of induce- 
ment, threat, etc., 8. 28 

Relevancy of confessions not affected by promise of 
secrecy, etc., 8. 29 

Relevancy of entries in books of account, 8. 34 
Relevancy of entry in public record made in per- 
formance of duty, S. 35 
Relevancy of facts, Ss. 6 — 55 (Oh. II) 

Relevancy of facts of public nature contained in 
certain Acts or notifications, 8. 37 
Relevancy of facts supporting inconsistent with 
experts, 8. 46 

Relevancy of grounds of opinion, S. 51 
Relevancy of judgments, Ss. 40 — 44 
Relevancy of judgments, etc., other than those 
mentioned in Ss. 40 — 42, 8. 43 
Relevancy of judgments in probate, etc., jurisdic- 
tion, S. 41 

Relevancy of judgments, orders or decrees relating 
to matters of public nature, 8. 42 
Relevancy of motive, preparation, previous con- 
duct, 8. 8 

Relevancy of opinion as to handwriting, relevancy 
of, 8. 47 ^ 

Relevancy of opinion as to usages, tenets, etc., 
8, 49 

Relevancy of opinion on relationship, 8. 50 
Relevancy of opinions as to existence of right or 
custom, 8. 48 

Relevancy of opinions as to public right or custom, 
etc., S. 82 (4) 

Relevancy of opinions of experts, S. 46 
Relevancy of opinions of persons of special means 
of knowledge, 8. 49 

Relevancy of opinions of third persons, Ss. 45-^51 
Relevancy of oral or admissions as to contents of 
documents, 8. 22 

Relevancy of previous bad character, 8. 54 
Relevancy of previous conviction, S, 64 
Relevancy of previous good oharaoter in criminal 
cases, 8. 58 

Relevancy of previous judgments, 8. 40 
Relevancy of relationship, 8. 82 (6) 

Relevancy of right or custom, 8. 18 
Relevancy of statements against interest of maker. 
8. 82 (8) 

Relevancy of statements as to any law contaihed 
in'law books, 8. 38 

Relevancy of statements by person, who is dead or 
who cannot be found, S. 32 . ' 

Relevancy of statements expressing feelings or im- 
pressions made by several persons, S. 82 (8) 
Relevancy of statements in document relating to 
transaction mentioned in 8. 13, 01. (a), 8. 82 (7) 
Relevancy of statements in maps, charts and plans, 
S. 86 

Relevancy of statements made in course of busi- 
ness, 8. 82 ( 2 ) 

Relevancy of statements made in will or deed 
relating, to family affairs, 8. 32 (6) 

Relevancy of statements relating to cause of death. 
8. 82 (1) 

Relevancy of state of mind, body or bodily feelings, 

“Relevant’" defined, S. 3 
Relevant facts, to be evidence, g. § 



1163 


CRIMINAL DICBSI. 1924-1930. 1464 


Removal of indacement, tiireat, etc., in confession, 
effect of, S. 28 

Repeal of enactments, S. 2 and Schedule 
Report in connection 'with barrister, plead,er, etc., 
■when made to the High Court, S. 150 
Reports of decisions, presumptions in connection 
•with, S. 84 

Reversal of any decision for improper admission 
or rejection of evidence, S. 167 
Right of adverse party as to writing used to refresh 
memory, S, 161 
Right, relevancy of, S. 13 

Right, relevancy of opinion as to its existence, S. 48 
Rules as to notice to produce, S. 66 

Scandalous questions, S. 151 
Science, opinion on relevancy of, S. 45 
Seal, how compared with others admitted or prov- 
ed, S. 73 

Secondary evidence, given in proof of documents, 
S. 65 

Secondary evidence, meaning of, S. 63 
Secrecy of contents of documents, to he kept by 
the interpreter, S. 162 

Secrecy of contents of document, to be kept by the 
translator, S. 162 

Servants of barristers, pleaders, attorneys, etc., 
S. 126 applied to, S. 127 
“ Shall presume** defined, S. 3 
Signature, how compared with others admitted or 
proved, S. 73 

Signature on document, how proved, S. 67 
Source of information as to commission of offence, 
S. 125 

Special circumstances, statements made under, 
' Ss. 34 — 38 

Statement by person who is dead or cannot be 
found, relevancy of, S. 32 

Statement forming part of a conversation, docu- 
ment, book, or series of letters, etc., how to be 
proved, S. 39- 

Statement, how much to be proved, S. 39 
Statements against interest of maker, relevancy of, 
S. 32 (3) 

Statements as to any law contained in law books, 
relevancy of, S. 38 

Statements by persons who cannot be called as 
witnesses, Ss. 32—33 

Statements expressing feelings or impressions made 
by several persons, relevancy of, S, 32 (8) 
Statements, former, by witoess, S. 157 
Statements in document relating to transaction 
mentioned in S. 13, Cl. (a), relevancy of, 
S. 32.(7) 

Statements in maps, charts and plans, relevancy 
of, S. 36 

Statements made in course of business, relevancy 
of, S. 32 (2) 

Statements made in will, or deed relating to family 
affairs, S. 32 (6) 


Statements made under special circumstances 
Ss. 34—38 * 

Statements relating to cause of death, relevancy of 
S. 32 (1) ’ 

Statements relating to relationship, relevancy of, 
S. 32 (5) 

State of mind, or body or bodily feeling, relevancy 
of, S. 14 ^ 

Subsequent conduct, relevancy of, S. 8 
Subsequent oral agreement, S. 92, Prov. 4 

Telegraphic message, presumption in connection 
with, S. 88 

Tenets, relevancy of opinions as to, S. 49 
Testimony of witness corroborated, S. 156 
Testimony to document mentioned in S. 159, S. 160 
Things said or dona by conspirator in reference to 
common design, S. 10 
Threat, cause of confession, S. 24 
Title-deeds of witness, not a party, not to be 
produced, S. 130 
Title of the Act, S. 1 
Translation of documents, S. 162 
Translator to keep the contents secret, S. 162 

Unintelligible characters, evidence as to meaning, 
S. 98 

Usage, oral evidence to prove, S. 92, Prov. 5 
Usages, relevancy of opinions as to, S. 49 

Warning to be given to witness by the Court. 
S. 148 

When question shall be asked, Court to decide, 
S. 148 

When witness shall be compelled to answer, 
Court to decide, S. 148 

When witness to be compelled to answer, S. 147 
Who may testify, S. 118 

Will relating to family affairs, statements, made 
in, relevancy of, S. 32 (6) 

Wills, proved by probate, S. 91, Exoep. (2) 
Witnesses, Ss. 118—134 (Ch. IX) 

Witnesses, dumb, S. 119 

Witnesses to be charged with giving false evidence. 
S. 153 

Witnesses to chancter, S. 140 
Witnesses when to be compelled to answer, S. 147 
Witnesses, who may be, S. 118 
Witness induced by corruption, S. 155 
Witness not excused from answering on ground 
that answer will criminate, S. 132 
Witness’s refusal to answer, S. 148 
Witness, unworthy of credit, S. 155 
Witness, when to use copy of document to refroslx 
memory, S. 159 
Witness, who is bribed, S, 155 
Words used in particular districts, relevancy of 
opinions as to the meaning of, S. 49 
Writing, how compared with others admitted or* 
proved, S. 73 
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BYIDENCE 4CT (1872)-Soope. 

BYIDENCB ACT (I OF 1872). 

—Scope. 

The intention of the Legislature in using the 

words “in civil proceedings*’ in S. 196 (7) was to 
make the statement admissible against the pr'rson 
examined unconditionally so far as civil pro- 
ceedings are concerned and in criminal proceedings 
subject to the provisions of S. 132, Evidence Act. 

S. 196, Companies Act was not intended in any way 
to override the provisions of the Indian Evidence 
Act (Jai Lai, /.). RAMCHAND GUBWALA v. KlNQ- 
Empeeob, 98 I.C. 599 = 27 Cr. L J. 1383= 

A.I.R. 1926 Lah. 385. 

Applicability of Gt, P. Code. 

• The Evidence Act is a separate statute dealing 
with an important branch of law, and its provisions 
are independent of the rules of procedure contained 
in the Criminal Procedure Code and must have full 
scope unless it is clearly proved that they hava been 
repealed or altered by another statute. (Shadi Lai, 
CJ, and Addison, J.). Rannun 'o. KinG-Emperob. , 
H I.C. 901=7 Lah. 84=27 Cr. L.J. 709= 

» 27 P.L.R. 583= A, I. R. 1926 Lah. 88. 

—3. 3— Proved.*’ 

Meaning of. 

When, after considering all the matters before 
it, if a Court believes a certain thing exists^ it can- 
not say that the thing is not proved. (Sallifax and 
Kotval, AJ. Cs.). Mangal Gauda v. Empebob. 

81 I.C. 901=25 Cr. L.J. 1077= A. I.R. 1925 Nag. 37. 
-rS. 5 — Depositions. 

Cr, P. Code, 8. 360 — Non-compliance with 

8. 360 does not make record entirely inadmissible in 
evidence-— Evidence Act, 8s, 5 and SO-— ‘Evidence Act, 
8. 91. 

The provisions of S. 360 are mandatory. But 
non-compliance does not legally result in the total 
inadmissibility of the record of evidence and in the 
absence of any definite provision of law entailing 
inadmissibility, each case of non-compliance must 
be considered by the Court on its own merits and 
the document which purports to be the record can 
be admitted, but without the presumption laid 
down in S. 80 of the Evidence Act, and, therefore, 
open to q^uestion by the defence and appraisal by 
the Court. 

The law itself docs not expressly lay down that 
the least failure to comply with the provisions of 
Section 360 renders the whole document inadmis- 
sible. Where therefore there has been an attempt 
by the presiding officer to comply with its provi- 
sions and to secure the accuracy of the record of 
evidence the provisions of S. 80 do not lead to com- 
plete exclusion of the document, and the Court is 
bound to admit under S. 6 but it is open to each 
side to adduce evidence as to its faithfulness^ or 
otherwise and as to the degree of presumption 
undbr S. 80' and the weight to be attached to it. 
46 Cal. 895, Poll, (Madgavkar, AJ,0.). PITOOMAE v. 
Empebob. 86 I.C. 33=16 S.L.R. 255= 

26 Cr. L.J. 657. 

— S,. 6— Relevant evidence— Murder trial. 

— ^-^Inthe trial for the murder of^a particular 
person the case against, the accused under trial, 
ehoujd^be determined on evidence which is relevant 
and. adinissible under the Act and on the strength 
pi evidence which the Court may consider neces- 
fiiary to record and appreciate with reference to two 
entirely different murders committed by the ac- 
ensei (Shah and Crump, JJ,), Gangabam v, 
iMBERATOISt* 62 I.C. 545=22 Bom. L R. 1274= 
^ " 22 Cr. L.J. 529, 


EVIDENCE ACT (1872), S. 6— Statements of 
members— Unlawful assembly. 

— S. 6— False complaint. 

Where the offence under trial is filing a 

false complaint, what happened at the subsequent 
Police Investigation of the complaint forms no 
part of the res gestae, (Wallace and Madhavan 
Nair, JJ.). VENKATASUBBIAH V. EtVIPEBOR. 

86 1. C. 209 = 26 Cr. L.J. 721 = 48 Mad. 640= 
21 M.L.W. 190=1925 M.W.N. 68 = 
A. 1. R. 1925 Mad. 579=48 M.L.J. 195. 
— S. 6— Irrelevant evidence. 

Applicability, 

A certain witness stated that he had seen three 
women, who were sleeping in the same bari as the 
complainant and his wife that night, searching 
something at dusk, 

Held, that as the alleged search that evening 
was not part of the same transaction as the ab- 
duction at night, S. 6 could not make it admissi- 
ble and as the women were neither parties to the 
case nor agents to any party, S, 8 was inappli- 
cable, S. 9 was also inapplicable. (Newbould and 
B. B, Chose, JJ.). PAZABUDDIN V. EMPEROB. 
90 I.C. 433=42 C.L.J. 111=26 Cr. L.J, 1553= 
A. I. R. 1926 Cal. 105. 

— S. 6 — ^What is Res gestae. 

Where the woman raped made a statement to 

her relative shortly after and committed suicide 
about three days after the occurrence. 

Held, that the statement was not admissible 
under S. 6. (Wallace and Jackson, JJ.). Kappinaiah 
V. EMPEBOB. (1930) M.W.N. 702. 

After occurrence. 

What a witness tolls at the time of the occur- 
rence in respect of the occurrence itself is res gestae 
under S, 6. But a statement with regard to an 
event which took place a year ago would nob be 
part of res gestae, (Cuming and Mukerji, JJ,). 
KHIJIBUDDIH V. EMPEROB. 92 I. C. 442= 

53 Cal. 372=42 C.L.J, 504=27 Ci\ L. J. 266= 
A. I. R. 1926 Cal. 139. 


— S. 6— Statements after transaction. 

Where the statement of the girl to her mother 

does not form part of the transaction, viz,, the rap- 
ing of the girl, or occur during it, bub is made 
after the transaction is over, when the perpetrator 
had gone away and the girl came away from the 
scone of occurrence to her mother’s house, the 
statement is not relevant under S. 6. (Cuming 
and Lort'Williams, JJ,), Srebhabi Swabnakab 
V. EMPEBOB. 53 C. L. J. 524=±193J Cr. C. 132= 

A. L R. 1930 Cal. 132. 

^In absence of definite and reliable evidence 

that the outrage upon a girl in an offence under 
S. 376, 1.P.O. and her statement of the oocurrenoe to 
her father constitute together res gestae much value 
cannot be attached bo the statement even if it is 
held to be admissible. (Agha Haidar, J,). GHU- 
LAM Hussain v. Empebob, A.I.R, 1930 Lah. S37. 


—3. 6— Statements of members— Unlawful as- 
sembly. 

— ^ — Evidence of statements, made by members of 
an assembly the promoters of which were charged 
with offences under S. 326 read withS. 149, 1. P, 0., 
Of their determination to force the^ way through 
the police forms evidence of a part of the res gestae 
and is ajdmissible to indicate thSrt the promoters’ 
intention to ignore the police orders had been 
communicated to sections, of &© crowd. (Butledge 

and “ ITT V Itr',' — ' ' - 


518=3 ■ 


ToK bwpebqh. 
J, 8^2=26 Cr. L. J. 162Z* 
„A;, I, B. 1925 BfltaU.r " 
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EVIDENCE ACT (1872), S. 8— Conduct and cha- 
racter. 

— S. 8— Conduct and character. 

Criminal tendency — AcU which formed basis 

of prior charge — Relevancy. 

It is not competent for the prosecution to adduce 
evidence tending to show that the accused has 
been guilty of criminal acts other than those 
covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a 
person lib el y from his criminal conduct or charac- 
ter to have committed the oSence for which he is 
being tried. On the other hand, the mete fact 
that the evidence adduced tends to *show the com- 
mission of other crimes does not render it inadmis- 
sible if it be relevant to an issue. Makin v. 
Attorney ‘General for New South Wales, (1894) 
A. C. 57, Foil 

Evidence of defalcations both prior or subse- 
quent whether such defalcations formed the basis 
of another charge on which the accused may have 
been acquitted or not ate admissible in evidence 
to prove guilty intent as also to anticipate the 
defence of the non-existence of such intent. 
{Kincaid, J.G. and Bupchand Bilaram, A.J.O.), 
'EMPBBOE v, STEWABT. 97 I.C. 1041 = 

21 S.L.R. 55=27 Cr.L.J. 1217= 
A.I.R. 1927 Sind 28. 

— S. 8— Hearsay eYidence, 

Relevancy. 

The answers given by the child in reply 
to mother’s queries could not be admitted in 
evidence by letting in the mother’s statement and 
that to hold otherwise would bo admitting hearsay 
evidence. {Shadi Lai, C.J. and Agha Saidar, J.). 
EMPEROE V. Soon. 120 LG. 589 = 

1939 Cr. C. 100=31 Cr. L.J. 141=31 P.L.R. 391= 
A.I.R. 1930 Lah. 84. 

— S. 8— Motive. 

Vahie of. 

Motive for a crime, while it is always a satis- 
factory circumstance of corroboration when there 
is convincing evidence to prove the guilt of an 
accused person, can never supply the want of 
reliable evidence, direct or circumstantial, of the 
commission of the crime with which he is 
charged. {Shadi Lai, 0. L. and Addison, J.). 
RONNUN V. KING-Em:PEBOB. 94 L C. 901= 

7 Lah. 84=27 Cr. L. J. 709=27 P. L. R. 583= 
A. 1. R.1926 Lah. 88. 

What is. 

In a trial for the murder of a particular person, 
the prosecution should not show, that on two 
previous occasions the accused under trial had 
committed murders but had falsely charged , and 
got convicted some others as murderers. The, fact 
that the previous murders have been committed by 
the accused does not constitute a motive or pre- 
paration under S. 8. 

Per Grump, J. — k motive is that which moves a 
man to do a particular act. Whether the belief 
which produces the state of mind is true or false, 
the motive remains the same and the truth or 
falsity, of the belief is not really in question. 
{Shah and Crump, JJ.). O-ABaABAM v, EHPEBOR. 

62 I.C. 548=22 Cp, L. J. 329=22 Bom. L.R. 1274, 

B. 8— Statement after transaction. 

'‘-Rape. 

Where the statement of the girl to her mother 
does not form part of the transactdon, ^ie,, the rap- 
ing of the girl, or occur duiiug it, but it ma4e after 
■ this transaction is over, when the t^^e^petratbi ' had 
gone away ' ajid tjxo girl oame aWai/fifem scene 
of ooounrence lio her mother’s house, the statement- 


EYIDENCE ACT (1872), S. 8-Sahsequent con- 

duct. 

is not relevant under S. 6. {Cuming andLort-WiL 
Hams, JJ.), sbeehabi Swabnakab v. Empbror. 

50 C.L.J. 524=1930 Cr.C. 132= 
A.I.R. 1930 Cal. 132. 

Bobbery and assault. 

A statement made by the deceased immediately 
after the robbery regarding the robbery and also 
regarding the assault committed in the course of 
the robbery, is admissible showing conduct, though 
the person who made it cannot be called to depose 
to it on oath. {Mullick, Ag.G.J. and Wort, J.), 
LALJI DUSADH V. Bmpebob. 106 I. G. 698= 
6 Pat. 747=9 A I.Cr.R. 379=29 Cr. L. J. 106= 
A.I.R. 1928 Pat. 162. 
— S. 8— Statements before Magistrate. 

Confession proceedings . 

Where an accused person was sent up before a 
Magistrate under S. 164, Criminal P. 0., to have 
his confession, recorded and he gave the police to 
understand that he would make a confession, 
but, instead of making a confession he made a 
statement, though he was told that it was open to 
him fco say that he would make no statement, 

Seld, that the statement was admissible as. evi- 
dence of conduct. {Mullick, Ag.G.J. and Wort, J.). 
LALJI DUSADH v. EMPBEOR. 105 LC. 698= 

6 Pat. 747 = 9 A.I.Cr.R. 379 = 29 Cr.L.J. 106 = 
A. I. R.1928 Pat. 162. 

— S. 8— Subsequent conduct. 

Value of. 

Different persons are differently constituted and’ 
that some accused even though innocent deliber- 
ately abscond rather than face the ordeal of a 
criminal trial and that some other innocent 
accused do equally foolish things such as make 
a false admission of guiU or pay off the amount 
said to have been stolen or embezzled in the vain 
hope that they may escape a criminal prosecution 
or get off with a light punishment. Such subse- 
quent conduct cannot dispense with the positive 
proof of the guilt of the accused, the burden of 
which lies upon the prosecution. When once the 
Grown has established the guilt of the accused by 
the evidence of prosecution witnesses then such 
subsequent conduct may be utilized as furnishing 
further proof of the correctness of the conclusion 
as to the guilt of the accused drawn from the 
evidence of the prosecution witnesses ; by itself, 
however, it can furnish no legitimate proof of the 
guilt of the accused. {Nanavutty, J.), OhANDRIKA 
PBASAD V. EMPEEOB. 7 O.W.N. 564= 

A.I.R. 1930 Oadh 324. 

Approver. 

The mere fact of an accused person having taken 
the Magistrate to a particular spot and pointed out 
the several places, where the various incidents 
narrated by the approver took place, is not admis- 
sible as evidence of conduct nor is it of anji value 
in determining his guilt. {Tek Chand, J.), BAGEL 
Singh v. Emperor. 121 1. C. 497= 

1929 Cr. C. 426=31 Or. L.J. 269= 
A.tR. 1929 Lah. 794. 

—Baped girl. 

If the raped girl went to her relatives straight 
after the ocoucrenoe and complained on her own 
initiative about her rape, her condhot would have 
a direct bearing upon and connection" with the 
occurrence, but if she only answered questions 
put to her, her statement would be mere hearsay. 
{Foster, J.). EMPEROR n. Phagunia ^hxjian. 

89 LC. 1043=26 Cr.t.J. 1475= 
A. LR. 1926Pat W* 
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EVIDENCE iCX (1872), S. 8— Subsequent con- 
duct. 

—^Murder case. 

The fact that the accused pointed out the place, 
'where the weapon was found as being the place at 
which it was concealed, and the fact that shortly 
after the crime he was in a very agitated state and 
made a statement which led to his being asked to 
show the spot where the weapon used in the com- 
mission of the murder was concealed are evidence 
of conduct under S. 8 of the Evidence Act, which 
render highly probable, the oral evidence in the 
case and indicate that the accused was the mur- 
derer. {Spencer, O.C.J*. and Reilly, J.). SemALAI 
GOUNDAN, In re. 86 I.C. 664=26 Gr.L.J. 840= 
21 M. L. W. 199= A.I.R. 1925 Mad. 574. 
Rape case. 

Where a tender girl was alleged to have been 
raped, a statement made by her stating that she 
was raped, and uttered immediabely after the rape, 
crying and weeping, is admissible as explaining 
her act of crying, under S. 8 and by way of corrobo- 
ration under S. 157. {Kinkhede, A.J.C.). SOOSALAL 
BANIA V. EMPEROB. 82 I.C. 142= 

25 Cr.L.J. 1214= A.I.R. 1925 Nag. 74. 
— S. 9 — Absconding of accused. 

If after the commission of a crime a person 

whose name is mentioned as a participator in the 
crime absconds, his conduct implies that ho is con- 
cerned in the crime. Anything therefore which tends 
to explain his conduct and furnishes motive other 
than a guilty conscience is relevant under S. 9. 
{Shah and Crump, J J.), GANGARAM v, Empbror. 

62 I.C. 545=22 Gr.L.J. 523=22 Bom. L.R. 1274. 
— S. 9— Conspiracy. 

. ^ Evidence of previous association — Several per- 

sons charged of conspiracy — Evidence to show pre- 
vious association for crimmal purposes with approver 
is admissible to corroborate approver under S. 9 and 
(or) S, 11 as regards his statement regarding conspi- 
racy. 

Where several persons are charged with commit- 
ting or conspiring to commit a particular daooity 
and evidence is tendered to show that prior to the 
dacoity the accused were closely and intimately 
associating with the approver and the object of the 
association was commission of theft and other dis- 
creditable acts, 

Jffeld, that as far as the evid moc of close associa- 
tion with the approver is concerned corroborating 
the approver’s statement that a conspiracy existed, 
,it is admissible under S. 9 and (or) S. 11 of the Aot. 
(K. Kemp, J.). EMPEROR v. WAHIDUDDIN HAMID- 
UBDIN (No. 1). 32 Bom. L.R. 324= 

A.I.R. 1930 Bom. 157. 
Conduct of alleged conspirator. 

Where a person is alleged to be also one of the 
conspirators but who has not expressly been impli- 
cated in the case as a conspirator with the accused, 
his conduct is evidence only under S. 9 and not 
under S. 10. {EawceUand Madgavkar, IJ.), EMPE- 
ROR V, ABDUL. 91 I.C. 690=49 Bom. 878= 

27 Bom. L.R. 1373=27 Cp.L.J. 114= 
A.I.R. 1926 Bom. 71. 

— S. 9 — Copy of document. 

Admissibility of, 

. Where the prosecution, when trying a person for 
sedition, brought a copy of a letter written by him 
and found in his possession which was alleged to 
have been sent by him along with the objected 
writing and it was contended on behalf of the 
accused that it is necessary for the prosecution to 
prove that such a letter was sent before this, docu- 
ment can be admitted, 


EVIDENCE ACT (1872), S. 10~Confession by ap- 
ppoYe?. 

JSeld, that (l) the copy of the letter was relevant 
to show the accused’s intention and could be 
admitted as evidence ; and (2) it is not necessary 
for the prosecution to prove that such a letter was 
sent before the copy could be admitted as evidence. 
{Fawcett, J.), EMPEROR V. PHILLIP SPRATT 
(No. 2). 108 I.C. 32=30 Bom. L.R. 314= 

29 Cr.L.J. 322 = A.I.R. 1928 Bom. 77. 
— S. 9— Identification. 

Out of Court — Value of. 

The evidence that a person has identified another 
person as having taken part in a particular oSen- 
ce either in jail identification proceedings or 
elsewhere is admissible though the value of such 
evidence is weakened perceptibly as a general rule 
by failure to identify subsequently in Oonrt. 
A.I.R. 1927 Oudh 369, Foil; A.I.R.1921 All. 216 and 
A.I.R. 1927 All. 163, Ref, {Stuart, G.J.). PARBHU 
V, empbror. 104 LC. 626=4 O.W.N. 803= 
28 Cr.L.J. 850 = A I.R. 1927 Oudh 598. 

Independent evidence. 

In order to rely on the evidence of persons who 
identified the accused in jail but failed to do so in 
Oonrt, the fact of the jail identification must be 
stated in the witness’s evidence. An identification 
in jail is in essence a statement by the witness, “I 
saw this man who is now before me taking paris in 
theofience”. That statement can be used to cor- 
roborate his evidence given in Court. If the witness 
says in his evidence: “A number of persons were 
shown to me at the jail and from among them I 
pointed out those persons whom I had seen taking 
part in the offence”, it is permissible under S. 9 to 
call independent evidence, such as that of the 
Magistrate who conducted the identification, to 
prove the identity of the persons whom the witness 
picked out at the jail, even though the witness 
himself may not correctly remember who they were. 
{Daniels, I.C.). OHUTKAN v. Emperor. 

90 I.G. 444=26 O.C. 258= 
26 Cp.L.J, 1564= A.I.R. 1926 Oudh 36. 
•’—’—Magistrate's evidence— Corroborative value. , 
For a Magistrate or other officer to come into 
Court and depose that a particular witness in his 
presence identified one of the accused as having 
taken part in the daooity is nothing more than 
hearsay evidence but the Magistrate’s evidence 
will be strictly relevant under tho provisions of 
the Evidence Act to corroborate the evidence of a 
witness saying that he identified certain persons 
at the jail and that the persons whom he there 
identified wore persons whom he had seen taking 
part in the daooity. 19 A, L. J. 947, Ref. {Daniels 
p,nd Heave, II,), ABDUL Wahab v, EmPEROB. 

.98 I. C. 756=47 AH. 39=27 Gr. L. J. 836= 
5 L. R, A. Cr. 193= A.I.R. 1925 AIL 223. 
•—a. 9— Scope. 

— Ss. 9 and 11 read along with S. 21 of the 

Evidence Aot amply justify a Court in admitting 
into evidence all previous statements made by the 
accused which have a bearing on the question of 
his guilt and whether the previous statement is 
made to a police ofdoer or to an officer or to a third 
party is immaterial if the statement is relevant to 
the fact in issue. These sections are not control- 
led by the Cr. P* Code. {MuUick and Thorn- 
hUl, IJ*)* Madan Guru v. Empbror. 

73 I. C, 963=24 Cr. L. J. 723= 
4 Pat. L. T. 381. 

—a. 10— Confessiott by aj^p^oyer. 

^Admission ,of an approver that he accepted a 

..sum after the, dacoity is not a ciroumstamo^ 
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EYIDENCB MT (1872), S. 10— Confession of co- 
accnsed. 

inoriminating'liimtliathe committed the daooity. 
{J^Tewbould Cbnd B. B. Ghose^ 

re. 88 LC. 458=42 C. L. J. 436 = 

26 Cr. L. J. 1146= A.I.R. 1926 Cal. 374. 

— S. 10— Confession of co-accused. 

. — A. confession of a co-accused implicating him- 
Belf and others is admissible in evidence against 
all the aoonsed under S. 10. It can also be taken 
into consideration against them under the provi 

sions of S. 30. {Stuart, O. J, and Bam, J 
Pbasadv. EMPEBOB. 106 I. C. 721- 

2 Luck. 631=1 L. G. 339=8 A. I. Cp. R. 449 = 

A. I. R. 1927 Oudh 869. 

— S. 10— Connection with acts. . , . . 

.——Connexion has to be established "with the 
conspiracy and not with the separate acts of diSe* 
rent conspirators ■which are the overt acts of the 
different individuals in proof of the conspiracy. 
(Dalai, J*. 0.). Bishambhab Nath Tandon v. 
^iMPEEOB. 90 I.C. 706=26 Cp. L. J. 1602= 

2 0. W. N. 760= A. I. R. 1926 Oudh 161. 

— S. 10— Object and applicability. 

CipTier Code^-Inferevice. 

The object of S. 10 is merely to ensure that one 
person shall not be made responsihle for the acts 
or deeds of another until some bond in the nature 
of agency has been established between them and 
the acts, words, or writing of another which it is 
proposed to attribute vicariously to the person 
charged must be in furtherance of the common 
design and after such design was entertained. 

In a trial of several accused for sedition an 
exercise book containing a Cipher Code was put in 

evidence, ^ ^ ^ i x x ^ 

Beld, that the Cipher Code book was not to be 
treated as ‘ the act, word or deed of a particular 
individual, but the fact that it existed the fact 
that it sot forth the names aud addresses of a 
substantial number of persons ' charged the fact 
that it was in a peculiar form such as is not likely 
.to be found in any Code intended to be used^ for 
lawful purposes, and many internal indications 
such as grouping of the names and the use of words 
and names having a revolutionary significance all 
gave rise to a probability, amounting almost to 
certainty that the persons named in the Code were 
associated for some unlawful purposes whose 
interests demanded that it should be kept secret 
and in absence of evidence that the persons named 
in it were associated for some legitimate purposes 
to be kept secret for some legitimate reason, the 
Cipher Code was in itself a good ground for sup- 
posing that the persons named had conspired to 
commit an ofience and any other acts or writings of 
individual conspirators in furtherance of the oom- 
,mon design became admissible under S. 10. 
iCourt7i6y-T&TT6ll, C.J», Kulwant Sahay a%d Sfac- 
lyherson, J’-J.). INDEA CHANDBA EMPEBOR. 

116 I.C. 766=30 Cr. L.J. 646=11 F.L.T. 43= 
18 A I. Cr. R. 80=A.I.R, 1929 Pat. 143 (F.B). 
— S. 10— PreYious conduct. 

„ . — Offence under S. 222, Penal Code, 

The accused who was a warder in the jail was 
being tried under S. 222, Penal Code in respect of 
intentionally aiding the prisoners under sentence 
of death in attempting to escape from confinement 
in jail. He procured saw blades and loosened the 
,rivets of the grates. Previously he was seen by 
, i^me witness warders conversing and carrying on, 
negotiations with certain fellow-oaste-men of the 
. convicts. A constable who was called in as wit- 
ness and had ,e:^rted the convicts while under 


EYIDENCB ACT i(l&72), S. 11— Former judg- 
ment. 

trial, deposed that after the death sentence was 
pronounced and the convicts were brought out one 
of the convicts called out to his fellowmau and told 
him to give the accused Rs. 100. The request was 
repeated twice, 

Held, that the evidence of the constable 'was 
admissible under the circumstances under S. 10. 
(Hilton, J.), MAULA BAKHSH v. EMPBBOB. 

119 I.C. 762=30 Cr.L.J. 1103=1929 Cr. C. 190 = 
A. I. R. 1929 Lah. 631. 

— S. 10 — Scope. 

Section 10 renders admissible in cases of con- 
spiracy much evidence which is not otherwise 
ordinarily admissible under the Indian law. The 
provisions of the section are wider than those of 
English law. (Stuart, C,J, and liasa, J.), RAM 
Prasad i ). Emperor. 106 I.C. 721= 

2 Luck. 631 = 1 L.C. 339=8 A.I. Cr. R. 449i= 
A.I.R. 1927 Oudh 369. 

— S. 10 — Scope and effect. 

Existence of cons^gvracy and joining therem--^ 

Proof of, necessary. 

Section 10 of the Evidence Act means this : if 
two persons conspire together to commit' an 
ofience, each is regarded as being the agent of 
another and just as the principalis liable for the 
acts of the agent, so each conspirator is liable for 
what is done by his fellow conspirator in further- 
ance of the common intention which they had both 
entertained. First, you must find, that there was a 
conspiracy and, secondly, that the person to whom 
the doctrine is to apply should have joined the 
conspiracy before they can be made liable for any- 
thing said or done by ofehers. (Cmwp, J*.). Empe- 
ror V. SHAFI AHMAD. 31 Bom. L.R. 515. 

— S. 10 — Stateiuents in furtherance. 

. — ^ — Consjgirtzcy case. 

If prima facie evidence of the existence of a con- 


spiracy is given and accepted the evidence of state- 
ments made by any one of the conspirators in fur- 
therance of the common object is admissible against 
all. (Goutts-Trotter, C./.). LILARAM GAHOANMULL, 
In re, 81 I.C. 817=20 M.L.W. 202= 

25 Cr.L.J. 1041=AJ.R. 1924 Mad. 805. 
— S. 11 — Admissibility. 

Prviciples — Evidence of previous acts. 

The admissibility of a particular evidence 
under S. 11 in each case must depend on how near 
Is the connexion of the facts sought to be proved 
with facts in issue to what degree do they render 
facts in issue, probable or improbable, when taken 
with other facts in the case and to what extend 
would the admission of the evidence be inconsis- 
tent with principles enunciated elsewhere in the 
Act. 

Whore A was charged with entering into a con- 
spiracy to bring false evidence against B and 0 and 
all the previous acts of which evidence was to be 
given were acts in which he acted against B or C, 
or both, 

Held, that such evidence was admissible under 
S, 11 but not under Ss. 10 and 15 ; Beg.^ v. Plan- 
ningan and Higgin, 15 Cox. 0. 0. 403 amd oftier 
oases Ref, (My a Bu and Brown, JI.), Htin GYAW 
V. Emperor. 109 I.C. 491=6 Rang. 6= 

29 Cr. L.J. 555=10 A.I. Cr. R. 249= 
A.I.R. 1928 Rang. 118 

— S. 11— Former judgment. 

Case under 8 . 158- A, I, P, 0 , — Procedure, 

During the prosecution of an author of a bodk 
under S. 153-A, I.P.O. the book was proscribed by 
an of Government under the Criminal P. 
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EYIDENCE ACT (1872) S. 11— Former Judgment. 

(amended 1926) S. 99-A on the ground that the 
book contained matter the publication of which is 
punishable under S. 153-A, I. P. 0. The author 
applied under S. 99-B and his application was dis- 
missed by a bench of the High Court. Thereupon 
the trial Magistrate without recording any defence 
evidence or allowing further cross-examination of 
prosecution witnesses convicted the accused, 

HeZcZ, that the conviction was legal and the 
judgment of the Bench of the High Court was ad- 
missible under Ss. 11 and 13, Evidence Act. (Dalai, 
J*.). KALI OHARAN SHARMA V. ETVIPBROR. 

103 I.C. 225=8 A.I. Gr. R. 203= 
8 L. R. A. Cr. 123=25 A.L.J. 836= 
28 Cr. L.J. 785= A.I.R. 1927 All. 653. 
— Admissibility— Case under S, 401, 1. P. 0. 

When offence charged against an accused is that 
of belonging to a gang of thieves, a former judgment 
more than 25 years old and convicting him of da- 
coity 'is admissible in evidence, though the former 
judgment is useful only for the purpose of proving 
that the accused is a person of criminal tenden- 
cies to commit theft who may be a member of 
the alleged gang. The judgment by no means goes 
to show that he had any habit of committing theft 
in the period under consideration. 14Bom.L.R. 373 
and 38 Cal. 408, FoU. (Uarten and Fawcett, JJ,). 
MOTIRAM HABI i?. EMPEROR. 89 I.C. 527 = 

26 Rom.L.R. 1223=26 Cr. L.J. 1391= 
A.I.R. 1925 Bom. 195. 

— S. 11— Hindu Muslim riot. 

* Previous attempt to convert — Admissibility of. 

When the charges against the accused are of 
daooity aud rioting, evidence that on the day after 
the occurence, the accused who was a Mussalman 
wanted another, a Hindu, to embrace Islam and 
threatened to heat him if he did not, is wholly 
irrelevant to either of the charges and should not 
be admitted notwithstanding that the riots in 
which accused was involved were due to Hindu- 
Muslim dissensions. (Newbould and MuhTierjee, 
JJ.). daroahi V. Emperor. 88 I.C. 733= 
32 Cal. 339=26 Cr. L. J. 1213= 
A.I.R. 1925 Cal. 831. 

— S. 13— Miscellaneous. 

Evidence of collateral facts — Principles ex- 

plamed. 

It is settled law that under neither of Ss. 14 and 
15 can the evidence on facts similar to but not part 
of the same transaction as the main fact be receiv- 
ed for the purpose of proving the occurrence of the 
main fact, which must be established by evidence 
directly bearing on it. But when tho existence of 
that fact has been so established and a question 
arises as to the state of mind of the person who did 
it, or whether the act in question wafe done acci- 
dentally or with a particular knowledge or inten- 
tion, evidence of similar acts may, under certain 
conditions, be admitted. Section 14 is wholly inap- 
]^lioable to a case where the state of mind or feeling 
of the accused is not a fact in issue or a relevant 
fact, and the guilt or innocence depends on proof of 
actual facts. 6 Cal. 655; 42 Oal. 957; 47 Oal. 671 
(F.B.) ; 12 P.R, 1913 Cr. and Beg v. Bichardson^ 
8 Oox. 448, Bel. on. 

Where the accused was charged under, S. 409, 
Penal Code, for embezzling, three specific sums. 

Eeldi that evidence of collateral offences in res- 
pect of other sums was not admissible. (PehOhand^ 
J.). Pritoeabd «. Emperor. 112 I.C. 850= 
30 Cr. L.J. 18=11 A.I. Cr. R. 305 = 
A.I.R. 1928 Lah. 382. 


EYIDENCE ACT (1872) S. 13— Previous offences. 

— S. 13— Counterfeiting coins. 

Counterfeit coins and instruments found in 

the house of accused in two districts — Trial in one 
district — Evidence of such possession in another 
district admissible. (Miller, C.J. and Adami, J.). 
Misir Gosatn V. Emperor. 61 I.C. 637= 

22 Cr. L.J. 307=3 U.P.L.R. (Pat.) 50. 
— S. 13— Former deposition. 

-The accused in a case of forgery and con- 
spiracy had previously given evidence in a Civil 
Court as to the genuineness of the document, 

Held, that though the statement could not be 
admitted as confession, the jury if independently 
satisfied that the documents are not genuine,- the 
evidence is to be regarded as having high eviden- 
tiary value upon the question of intention whether 
or not they are in conspiracy. (Bankin, C. J". and 
Buckland, J.). AMBER ALI v. EMPEROR. 

1929 Cr. C. 193=A.I.R. 1929 Cal. 539. 
— S 13— Former judgment. 

Admissibility for showing criminal tendencies 

to commit offences. 

When offence charged against an accused is that 
of belonging to a gang of thieves, a former judg- 
ment more than 25 years old and convicting him 
of dacoity is admissible in evidence, though the 
former judgment is useful only for the purpose of 
proving that the accused is a person of criminal 
tendencies to commit theft who may be a member 
of the alleged gang. The judgment by no means 
goes to show that he had any habit of committing 
theft in the period under consideration. 14 Bom. 
L. E. 378 and 38 Cal. 408, Foil. (Marten and Faw- 
cett, JJ.). MOTIRAM Harx V. Emperor. 

89 I.C. 527=26 Bom. L.R. 1223=26 Cr. L.J. 1371= 

A.I.R. 1925 Bom. 195. 

— S. 13— Former speech. 

- -P rosecution based on speech— Previous 

speech, though made about six months before, is 
admissible as evidence of intention of speaker 
if both speeches form part of series of speeches 
topic on one. (Tapp, eTj. CM PARKASH V. EM- 
PEROR. A.I.R. 1930 Lah. 867. 

— S. 13— Intention. 

^Proof of. 

' Intention has to be proved like any other fact 
and may of course be deduced from the conduct of 
the parties. (Broadway, J.), HAZARA SiNGH v. 
EmI^BROR. 99 I.C. 121=8 L.L.J. 512= 

27 P.L.R. 867=28 Cr. L.J. 89. 

— S. 13— Previous conviction. 

— Previous oonviotion— Evidence of, not ad- 
missible to show state of anind. But amounts to 
an evidence of bad character and not ad3msslble 
under S. 64. ‘ 27 Oal. 139; 1 G. W. 146, Foil. 
(Jweda Prasad, and Sultan Ahmad, JJ.). Tbka 
AH iR t?. Emperor. 60 L C. 331= 

22 Cr. L.J. 219=5 Pat. L.J. 706. 

— S. 13— Previous offences. 

Where the evidence of previous oonviotion or 

the evidence that a man has been bound over under 
the preventive sections can, be considered only as 
evidence of character’ it must be excluded, but 
where such evidence is admissible aliunde, it 
should mot be excluded. Where the accused is 
charged under S. 400, snoh evidence is 

admissible, not as evidence of' character but as evi- 
dence to prove habit and association. (Barn (md 
Jff.). BAOECHn n. Emperor. 

A,LR.19a6*0udliMSW^ 
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Case of cheating — Freviom act of fraud i$ in- ! 

admissible. 

Olieating is a case in whicli the question of guilt 
or innocence of the accused depends upon proof of 
actual facts and not upon the state of the accused’s 
mind. Therefore the evidence as to any previous 
act of fraud is not admissible under any provision 
of the law. (Mukerji, *7.). GOKUD KHATIO v. 
EMPEROB. 86 I.C. 970=26 Gr. L.J. 906= 

29 C.W.N. 383=A.I.R. 1925 Cal. 673. 

— S. 13-Similar Acts. 

" -^Rash driving of motor car — Evidence regard- 
ing similar occurrence deviously — Admissibility. 

Where in a prosecution under S. 303-A, T.P.O., it 
was sought to be proved that the accused had taken 
part in a similar occurrence just previously by 
which as a result of the rash driving of his motor 
oar certain persons were injured, 

' Held, that evidence regarding the previous occur- 
rence was not relevant either under S. 14 or under 
$. 15 of the Evidence Act. 

Per Waller^ J. — The accused is charged with 
rashness but the prosecution is not entitled to 
prove that he was rash generally or in relat ion to 
another occurrence. Rashness can be proved with 
reference to the particular occurrence alone. {Waller 
and Ananthahrishna Iyer, JJ.). OOLiQBTT v. 
EMPEROR. 1929 M.W.N. 335. 

— S. 13— Statements after offence* 

A statement by an accused person immediate- 
ly after the occurrence of an offence is relevant as 
showing his state of mind but a repetition of what 
some other persons said to the accused, by the 
accused, is not relevant and it has to be proved by 
direct evidence of the person who heard it. (Broad- 
way and Campbell^ JJ). Kakar iBiNOH t;. THE 
GROWN. 81 . C. 717=25 Cp. h. J. 1005= 

6 L- L. J. 575= A. I. R. 1923 Lah. 738. 

13— Statements of co-accused. 

- — --Statements implicating co-accused but not 
incriminating maker are not admissible in evidence 
—Parts of such statements are admissible against 
maker as indicating knowledge on his part. *(As^o», 

A. J. C.). Wahid Bux Bhutto v. Emperor. 

120 I. C. 81 = 30 Cp. h. J. 1121=1929 Cp. C, 678= 

A. I. R. 1929 Sind 250. 

-S. 13 -Writings. 

— -^' S editious trial — Prior writings relevant on the 
question of intention. 

Primarily, anything that an accused tried under 

B. 124- A, I. P. 0., has written is, if it comes with- 
in the general words of S. 14, relevant and admissi- 
ble. At the^ same time, of course, the writing 
should be within a reasonable time of the parti- 
cular occurrence, i. e:, the particular article or 
other dceument, in respect ,.of which he is being 
charged. , (Fawcett, /.). EMPEROR v. PHILLIP 
SPARtT (No. 3).. 108 LG. 30= 30 Bom, L. R. 315= 

9 A. I. Cp, R. 329=29 Cp. L. J. 320= 
A.I.R. 1928 Bom.' 78. 

S. 15 —Similar Acts. 

Grimmal misappro^gridtion in 1925 — Evidence 

aMuced of similar acts m common \lmTe done m 1942 
^Evidence is admissible, 

Acous^ were prosecuted for misappropriation by 
defalcation of accounts .made in 1925 and 1926, 
Evidence was adduced by the prosecution of simi- 
lar,acts,done,by the accused before 1925. 

Held, .that the evidence was admissible, under 
S, 15' rebut' the probable plea of mistake or in- 


BVIDBNCE ACT (1872)— S.17 General statement. 

nocent condition of the mind of the accused, the 
evidence being that of a system in which there was 
a common links bafcwem the acts of 1924 and those 
of 1925. 6 Cal. 655 and 42 Oal. 957, Bef, (Johnstone 
J.). Ramkrishan V. Emperor, ill I. c. 387= 

29 Cp. L. j. 835 = 11 A. I. Cp. R. 185= 
A.1.R.1923 Lah. 880. 

Evidence of similar acts is admissible to 

show intention. (Fawcett and Madgavhar, JJ.), 
EMPEROR V. HARJIVAN VALJI. 98 I.C. 307= 
59 Bom. 173 = 28 Bom.L.R. 115=27 Gp.L.J. 1335= 

A.I.R. 1926 Bom. 231. 
Dacoity — Accused' s plea of innocent or acci- 
dental presence at the spot — Evidence of previous 
armed raids admissible. 

Where the accused who were charged under S. 389, 
I.P.O., plead that their presence in company and 
armed at a spot was accidental and innocent, it is 
open to the prosecution to rebut this theory, and 
to produce evidence that in the same locality raids 
have taken place in which one of the gang had been 
concerned. In the case of actual dacoity the prose- 
cution is bound to prove the accused’s commission 
of all the acts which constitute the offence. Section 
15 of the Evidence Act admits the production of any 
evidence which would determine the construction 
to be placed upon acts which in themselves might 
or might not be the preparation for dacoity and 
evidence that one or more members of the gang had 
been concerned in previous and similar offences 
committed at the same place is admissible in evi- 
dence for the purpose, (Pipon, J,), KHAWAJAHAS- 
SAN V, EMPEROR, 71 I.C. 360=23 Cp.L.J. 136. 

— S. 17— Admission— What is. 

Vague admission is no admission. 

In answer to the question put to the accused as to 
whether three packets of cocaine were recovered 
from him he replied that three packets were reco- 
vered from him, but he went on to say that they 
were handed to him by a man named Babu and that 
the accused did not know what these packets 
actually contained, 

JBTeZd, that his statement does not amount to an 
admission that he had cocaine in his possession, 
{Sulaiman, J,). WALI MUHAMMAD v, KING 
EMPEROR. 83 I.C. 903=21 A.L.J. 869= 

5 L. R, A. Cr. 9=28 Cr. L.J. 200= 
A.I.R. 1923 All. 198. 

— S. 17—^0^61? deposition. 

Evidence given by an accused on his owu be- 
half in extradition proceedings is an admission by 
an accused person and is, therefore, prima facie ad- 
missible in evidence under S. 21; and it is, therefore, 
for the accused to show why it should not be so 
adniitted. No particular formality is required to 
enable an admission by an accused person to go in 
as an admission. (Percival, A.J,G,), EMPEROR v. 
E.O.D. WHEELER. 112 I.C. 50=22 S.L.R. 338= 
29 Cr.L.J. 962= A.I.R. 1929 Sind 15. 

— S. 17— General statement, 

Particulars of admission not gwen—^Admissidn 

is valueless, 

A general statement by a- witness that a number 
of persons admitted having committed a crime, is 
valueless without some indication as to which of 
the persons made the admission in question, with 
some particulars of what was actually said. (Abdul 
Baoof and Fforde, JJ,), SAJJAN SINGH t>. CROWN. 

90 LC. 135=7 L.L.J. 259=6 Lah. 537= 
26 B.L.R. 601=26 Cr. L,J. 1389= 
A. I. R. 1925 Lah. 318. 
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— S. 18— By party. 

Statement of accused on oath at a Coroner’s 

inquest is admissible at his trial. {Fawcett^ J'.). 
Empeeoe V. RAMNATH Mahabie. 

93 1. C. 690=50 Bom. 111= 
28 Bom. L.R. 111=27 Cr. L. J. 466= 
A.I.R. 1926 Bom. 151. 

— S. 21— Admission and confession. 

Distmction. 

Admission is usually applied to a civil trans,- 
action, and to those matters in criminal cases 
which do not involve a criminal intent. While 
the term confession is usually used in criminal 
Court as denoting an acknowledgment of guilt. 
Admission in a civil suit that a document is 
genuine cannot in the forgery case be regarded as 
confession at all. 37 Cal. 467, Bef. {Banhiny C.J'» 
and Buclcland, J»)» Ambae ABI v. EMPEEOB. 

1929 Cr.C. 194= A.I.R. 1929 Cal. 539. 

— S. 21— Admission by pleader. 

Criminal case--Pleader' s admissio7i is hindmg 

on the party, 

A pleader has authority to admit certain fact so 
as to dispense with the necessity of further proof 
in a criminal case at the appellate stage : 3 Bom. 
L. R. 467, Foil.; 2 Bom. L.R. 751, List. {Fawcett 
and Mirm, JJ.). BANSILAB GANG AE AM VANI V, 
Empeeoe. 112 I.C. 110=11 A. I. Cr. R. 243= 
29 Cr. L.J. 990=52 Bom. 686=30 Bom. L.R. 646= 

A.I.R. 1928 Bom. 241. 

— S. 21— Oral confession. 

Oral confession to Magistrate is relevant and 

may be proved by testimony of the Magistrate. 
21 P.R. 1881 (Cr.); 62 P.R. 1887 (Or.) ; 11 P.R, 1918 
(Cr) ; A.I.R. 1925 Lah. 657; A. I. R. 1922 Mad. 40, 
Foil, ; Opinion of 8hah^ J, in 21 Bom. L.R. 1066 and 
A.I.R. 1922 Cal. 342, Diss. from, (TekChand, J.), 
Bhagbl Singh v, Empeeoe. 121 I.C. 497= 

1929 Cr. C.426= 
31 Cr.L.J. 269 AJ.R. 1929 Lah. 794. 

— S. 24. 

Acceptance in part. 

Approver. 

Confession in custody. 

Duty of Court. 

Evidentiary value of. 

Free confession. 

Inducement. 

Person in authority. 

Proof of. 

Retracted. 

Scope. 

Yalue of confession. 

What is confession. 

Miscellaneous. 

--•S. 24— Acceptance in part. 

Confession not full — Court can refect portions 

that are false and deduce guilt. 

Where the confession is anything but a full 
confession, the Court is at liberty to use the confes- 
sion as it stands and derive a deduction of the 
guilt of the man who made it even while rejecting 
portions of it which are false. {Stuart^ C,J, and 
Bam, J,), Mata Din v, empeeoe. 

123 I. C, 886=31 Cr. L.J. 575= 
6 O.W.N. 1017=A.I,R. 1980 Oudh 113, 
——When a confession is given in evidence, the 
whole of it must be given. But it cannot be said 
that if the Courts believe the confession it must 
^Iso ao.cept the circumstances alleged by the accused 


EYIDENCE ACT (1872), S. 24— Approver, 
in extenuation, however improbable may be the 
Court can believe that part of it which tells against 
the accused and reject that part which tells in his 
tmouT. {Waller and Beilly, JJ,), LAKSHMAYYA i;. 
Empeeoe. 1930 M.W.N. 785. 

‘-—“’■^Criminal Trial — Confession must be considered 
as a whole. 

If accused is to be convicted on his confession, it 
must be taken as a whole and it would be unsafe to 
use the part against him and discredit the part 
in his favour. 39 Cal. 855 and 21 Cal. 955, Foil, 
(Kumarastoami 8astri, J,), T. R. SEINIVASA ROW v, 
Empeeoe. 109 I.C. 605=27 M.L.W. 318= 

1928 M.W.N. 161=9 A.I. Cr. R. 493= 

29 Cr.L.J. 589=1 Mad. Cr. C. 113= 
A.I.R. 1928 Mad. 493=54 M.L.J. 607. 

Confession must be read as a whole — Exception, 

A confession or statement of an accused person 
must be read and accepted as a whole unless there 
is evidence to contradict any portion thereof in 
which case such portion may be rejected. {Jai Lai 
and Dalip Singh, JJ.), WAR YAM SINGH v, EM- 
PEEOE. 99 I.C. 71 = 28 Cr. L.J. 39= 

A.I.R. 1926 Lah. 554. 

Confession must be accepted as a whole. 

Where the only evidence against the accused is 
his confessional statement, the Court must accept 
the whole of the confessional statement. {Leva- 
doss and Wallace, JJ.). EATIEI, In re. 88 I.C 433= 

26 Cr. L.J. 1143= A.I.R. 1925 Mad. 1069. 

— S. 24— ApproYer. 

—^Approver* s confessional statement mduced as a 
result of undue pressure — 8, 24 does not exclude such 
stateme 7 ii made under Crirmnal P, C»s S* 839 (2), 

An approver’s disclosure is in its very nature 
always the result of an inducement * or promise, 
namely, ‘the inducement to confess upon a promise 
of pardon ; but should it appear that it was extorted 
as the result of undue duress, such as threats or’ 
violence, to that extent the provisions of S. 24' 
would be applicable and the confessional statement 
would have to he ruled out of evidence. Such a 
statement is not excluded from evidence by S. 24, 
Evidence Act : 5 A.L.J. 691, Foil, {Fforde and 
Jai Lai, JJ.). Ram Nath v. emperob. 

108 I. C. 514=9 Lah, 608=10 A.I.Cr.R, 76= 

. 29 Cr. L. J. 418=29 F. L, R. 165= 

AJ.R. 1928 Lah. 320. 

Approver tried on the basis of his statement ' 

— Statement retracted must be corroborated by 
other evidence. {Fforde and Jai Lai, JJ,), RAM 
NATH V, EMPBEOR. 108 I. C. 814= 

9 Lah. 608=10 A. I, Gr.R. 76= 
29 Cr, L. J. 413=29 F. L. R.16a= 

A. I. R. 1928 Lah. 320, 

The hope of being made an approver does not 

show that the confession is not voluntary . {Ad ami 
and Buchnill, JJ.). NILMABHAB OHAtrDHtTEY V, 
EMPEEOE. 96 I. C. 509=7 A.I.Cr,R. 75= 

8 Fat. 171=27 Cr. L.J. 957= A.I.R, 1926 Fat, 279. 

—-^inducement by police officer — Tender of pardon 
-^Statement made by approver, ^ , 

The accused made a confession in 'which he im- 
plicated three persons in an offence of murder. At 
the trial of the three persons the accused was ^nt-, 
ed a conditional pardon and examined as a witness ^ 
fox the prosecution. The three persons were acquit- 
ted and the accused was tried fof the offence 
of murder, j 

Meld, the confession made by the accused in the,, 
first murder trial was inadmissiW^ evid^npi^l 
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EVIDENCE ICT (1872), S. 24— Confession in 

custody. 

against him under S. 24 of the Evidence Act. The 
statements made by the accused in the first murder 
trial as a witness under a tender of pardon are 
admissible for they were removed from the opera- 
tion of S. 24 by virtue of S. 339, Gl. (2) of the Or. 
P. Code. The statements made by the accused in 
the trial of the Police officer concerned in the in- 
vestigation of the case could be admitted in evi- 
dence against him on his own trial for murder. 
(Heaton, A.G.J., SJiah and Hayward, J'J’.). EM- 
PEEOB V, OUNNA. 59 I. G. 324= 

22 Cr. L. J. 68=22 Bom. L.R. 1247. 

24— Confession in custody. 

Statements of accused in Excise case in cus- 
tody and after their removal to Excise barracks 
were held inadmissible. (G. C. Ghose and Duml, 
JJ .). baitasi Moni DASSr i;. Emperoe. 

98 I.C. 491 = 53 Cal. 706= 30 C.W.N. 854= 
27 Cr.L.J. 1329=A.I.R. 1926 Cal. 1163. 

. -^Accused in police custody — Presumption that 
his confession is induced is not correct. 

The mere fact of a person being in custody cannot 
be a good basis for a presumption that any confes- 
sion he may make is caused by an inducement, 
threat or promise having reference to the charge 
against him, proceeding from some police officer 
and sufficient to make him believe that he would 
be benefitted in the trial by r”\aking it. (Hallifax 
and Kinhhede, A,J,Gs.).Dadi Lodhi v, Empeeor. 

96 I.C. 59=27 Cr.L.J. 731 = 
A.I.R. 1926 Nag. 368. 

— S. 24 — Duty of Court. 

Case entirely resting on confession — Manner 

in' which confession obtained uncertain— Accused 
should get benefit of doubt. (Broadway and Agha 
Haidar, RAHMAN u. Empbeoe. 

119 I.C, 429=1930 Cr.C. 104=30 Cr.L.J. 1080= 
A.I.R. 1930 Lah. 88 . 

— Admissibility of confession must be decided 

before contents of confession are looked at. 

When the admissibility of a confession depends 
upon a conclusion as to the truth about conflicting 
evidence antecedent to the making of the confes- 
sion and tending to show that it is liable to rejec- 
tion under S. 24, the trial Judge must make up his 
mind upon this issue, and decide the question of 
admissibility. before relying upon the contents of 
the cpnfession. (Walsh aiid Sulaiman, JI,), 
FAteh CHAND V, Empeeoe. 86 I.C, 1001= 

26 Cr. L. J. 937=6 L. R. A. Cr. 89= 
A. I. R. 1925 All. 606. 

’‘Doubt as to — Admissibility — Court should lean 

in favour of accused. 

In a oa^ of doubt on the question of admissi- 
bility of evidence when it is of such vital im- 
portance to the prisoners as their own confessions 
one should not hold them as admissible unless 
one is affirmatively satisfied as to their relevancy. 
B, V, Warringham, 2 Ben. C. 0. 447-^, (1€61) Poll, 
(Muherfi, J,), EmPEBOEij. PAUCKKABI BUTT. 

86 I.C. 414=32 Cal. 67= 
29 C. W. N. 300= 26 Cr. L. J. 782= 
A.I.R. 1925 Cal. 887. 

•^’- Three-fold function, 

in scrutinising a case from the point of view of 
S. 24, the Court will have to perform a three -fold 
fuficiubn. ^ It will have, as a Court, to determine 
the ' Sufficiency of the inducement, threat, or' 
promise as afioiding certain grounds ; it will have 
again ,to clothe itself with the mentality of the 
aobused to see whether the grounds would appear 
to the accused reasonable for a suppositioii that is 


EVIDENCE ACT (1872), S 24-Free Confession. 

mentioned in the section; lastly, it will have to 
judge, as a Court, if the confession appears to have 
been caused in consequence of the inducement, 
threat or promise: [52 Cal. Ql, RelJ]. There is no 
rule of law which compels a Court to raise an 
inference of improper inducement from the mere 
fact that a confession is retracted. (Broadway ajid 
Addison, JJ.). PABTAB Singh v, EMPEEOE. 

93 I. C. 978=7 L. L. J. 482=6 Lah. 415= 
27 Cr. L. J. 314=A. I. R. 1925 Lah. 605. 
-^S. 24 — Evidentiary value of. 

xAlthough the evidence of admission of guilt to 

villagers is sufficient to justify the conviction, still 
the evidence that such an admission was made 
must be closely scrutinized like all other evidence 
which is used to prove a case of murder. A.I.R. 
1928 Oudh 393 and A.I.R. 1929 Oudh 167, Bef, 
(Baza and Pullan, JJ.), TAULB v. EMPEEOE. 

117 I.C. 737=6 O.W.N. 309=30 Cr, L.J. 829= 
1929 C. Cr. 14=A. 1. R. 1929 Oudh 272. 

Extra-judicial confession is of great impor-' 

tance. 

No doubt the extra-judicial confession is of great 
importance but it must be a true extra-judicial con- 
fession and not one fabricated in order to provide 
additional evidence for what rightly or wrongly the 
investigation officer considers to be a weak case. 
(Baza and PuLlan, JJ,). TAULB v. Empeeob. 

117 I.C. 737=6 O.W.N. 309= 
30 Cr. L.J. 829=1929 Cr. C. 14 = 
A. I. R. 1929 Oudh 272. 

Extra judicial confessions are not entitled^ to 

any weight — To base conviction on such a confession 
is not safe. 

Apart from the question whether or not extra-' 
judicial confessions are inadmissible in evidence, 
they are not of such a nature as entitle them to 
any weight, because it is impossible to ascertain 
the exact words used by the person. To base a 
conviction on such a confession is not safe: 
14 P. R. 1911 (Cr.), Bel. on, (Broadway and Agha 
Haidar, JJ,), BEO Raj v. Empeeoe. 

Ill LG. 449=29 P.L.R. 486=29 Cr. L.J. 865= 
A.I.R. 1928 Lah.. 858. 
Confession before villagers who are trust- 
worthy witnesses may be as strong evidence against 
accused as confession before Magistrate and requires 
no corroboration. (Stuart, C, J, and Baza, J,), 
Empeeoe v, Badal. 112 I.C. 897= 

5 O.W.N. 698=30 Cr. L.J. 33= 
11 A.I Cr. R. 520= A.I.R. 1928 Oudh 393. 

All the parts of a confession are not entitled to 

equal weight — Some may be believed while others re- 
jected. 

After the entire statement of a prisoner has been 
given in evidence, any part of it may be contradicted 
by the prosecution if they choose to do so, and then 
the whole testimony is left open for consideration 
precisely as in other oases where one part of the 
evidence contradicts another. Even without such 
contradiction it is not supposed that all the paits 
of a confession are entitled to equal credit. If suffi- 
cient grounds exist the part that charges the priso- 
ner may be believed, while that which is in his 
favour may be rejected : 40 Cal. 873, Poll. (Stuart 
C, J. and Baza, J.). NiEBHAY N ath t?. EMPEROR. 

98 I. C, 178=1 Luck. 417= 29 0. C. 369= 
13 0. L. J. 809 = 3 0. W. N. 800= 
27 Cp. L. j. 1282= a. I. R. 1926 Oudh 618, 
— S. 24— Free confession. 

Confession, when not in police oustbdy, to 

respectable person and not obtained as a rewt ef 
duress is admissible and sufficient to convict tie 
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EYIDENDE ACT (1872), S. 25-5'ree Confession, 
confessor. {Stuart, G. and Raza, J.), SHED 
BaIiAlK: V. Emperok. 91 l. C. 232= 

3 0. W. N. 391=28 Or. B. J. 105=7 A. I. Cr. R. 238. 

Threats made hut not iuflueuemj aooused-^ 

Confession, is admissible . 

Where threats are made to the accused but the 
accused makes the statements deliberately, i.e., 
uninhuenced by the threats, S. 2^ does not apply. 
25 Bom. 168, Foil. {Grumjg, J.). BMiPEROR v, 
ANANDRAO aANaARAM. 89 I. C. 1055= 

27 Bom. L. R. 1035=53 Bom. 652= 
26 Cp. L. j. 1578 = A. I. R. 1925 Bom. 523. 
—S. 25— Inducement. 

Accused making confession to witness— Judge 

rejecting it thinking that accused made it under 
belief that it would be to his advantage — Oonfes- 
sion is not invalid and should not . be rejected. 
(Goutts-T rotter, G.J. and Walsh, J*.). PCTBLia PROSE- 
CUTOR V, Chanda? a Shett?. 2 M.Cp. G. 56= 

A I.R. 1929 Mad. 92. 

Village Punch telling that truth has come out 

and the accused had better sag what he knew — Gonfes- 
sion was held inadmissible. 

Whether any threat or inducement was offered 
or not in a particular case is a question of fact and 
has to be decided with reference to the oircumstanoea 
of that case and that it is not safe to make any 
generalisations merely on the ground that certain 
sot o£ words used in a particular case or particular 
cases have been held to be in the nature of an in- 
ducement. 

Where a village Panoh told the accused that the 
truth had come out, that the villagers ware being 
worried about the affair and he had better say what 
he knew and the accused thereupon made a con- 
fession, 

Held , that there was veiled threat as well as in- 
ducement and the confession was inadmissible : 
9 Bom. H.C. 358; R, v. Thomas, (1834) 6 C. & P. 335; 
B. V. Felon, 7 Q- S. D. 147 and R. v. Thompson, 
2 Q. B. D. 12, Bel. on ; A. I. B. 1923 0. 458, Foil. 
(Courtney- Terrell, C. and Fad AH, cT.). KUNJA 
SUBUDHI V. Emperor. 116 LG. 7 70=8 Pat. 289= 

10 P.L.T. 553=39 Cp. L.J. 675=1929 Cr.G. 62= 
13 A.I. Cp. R. 153= A.I.R. 1929 Pat. 273. 
" "'Confession should not be accepted, when evi- 
dence does not show that it was not caused by induce- 
ment. 

Whore the Court is not satisfied on evidonoe that 
the confession made by the accused was not caused 
by any inducement, threat or promise proceeding 
from any person in authority, the confession should 
not be acoeptied. (Barlee, JiO. and Kalumal, AJ.C.), 
Emperor v. Panjau. 1929 Cp.O. 539- 

A.I.R. 1929 Siad 253. 
—Statement of accused before a Magistrate : J 
want to make a clean breast of everything for the 
reason that if I serve the Government in any way, 
the Government may take pity on me was held not 
in itself inadmissible. 

In order to make a confession inadmissible 
jshere must be something from which it should be 
inferred that the inducement or promise was given 
to the accused by some person who had authority 
to give it. It is not enough for the accused to 
entertain a hope, which may turn out to be an idle 
hope, that in consequence of his giving certain in- 
formation, he would bo rewarded by the Goveru- 
menli, it must be showu that the hope was directly 
inspired by some one who had authority to make 
the jordmiae. 


BYIDBRCS ACT (1872), S. 25-Inducement. 

Where au accused in m^kiaga confession to a 
Magistrate said : “I want to make a clean breast 
of everything for the reason that if I serve the 
Government in any way, the Government may take 
pity on me,’* 

Held, that this was not in itself sufficient to 
render the confession inadmissible having regard to 
the provisions of S. 24. (Ghotzner and Gregory, /«/■.). 
SAMiUDDiN V. Emperor. I09 I.C. 225= 

32 C.W.N. 616= 10 A. I. Cp. R. 223= 
29 Cp. L.J. 537= A.LR. 1928 Cal. 500. 

'Mukhia of a village, confessed to — Confessor 

volunteeriTig to make the statement — There is no in- 
ducement. 

Where, although the Mukhia, the person con- 
fessed to, is undoubted by a man in authority, and 
would appear to a villager as a person who was able, 
or likely to be able, to promise a pardon or some 
other inducement, the confessor volunteered to 
make the statement if he could get some assurance 
from the Mukhia that he, the Mukhia, would do 
his best to help him, 

Held, that it is not an induoomont proceeding 
from the person in authority within the meaning of 
the section so as to make the confession either 
inadmissible or irrelevant. (Walsh and P'ullan, 
//.). Emperor v. Mt. Har Piari. 97 I.C. 55= 
5) All. 57=25 A.Ii.J. 958 = 27 Cp. L.J. 1063= 

7 L.R.A. Cp. 155 = A I. R. 1925 All. 737. 

Pressure by police inducing accused to suppose 

that he would get a temporal benefit — Confession is 
irrelevant. 

If the pressure exorcised by a police officer in 
exhorting oonfossiou from an accused is suffioieut to 
give the accused grounds which would appear to 
him roasouable for supposing that by making it he 
would gain any advautago or avoid any evil of a 
temporal nature, the ooufession would not only be 
weak in value, but wholly irrelevant under S. 24. 
(Sulaiman, J.). Dip Sinoh v. Emperor. 

91 I.C. 835=7 L.R.A. Cp. 1=27 Cp. L.J. 158= 
A.I.R. 1926 All. 256. 
-- — —Person in authority telling accused that if he 
gives true account he wvU he pardoned — Accused's 
confession is irrelevant, unless the mducement has 
ceased to operate. 

If a man is told by a parson in authority that if 
he gives a true account of the matter he will be 
pardoned, that is a continuing offer, the thread of 
which continues unbroken until it is accepted by 
the confession which completes the bargain, unless 
thore is some circumstance which breaks it so as to 
show that , the inducement no longer operates, aud 
thait the person confessing has no longer any hope 
of gaining anything from the authorities by making 
confession. (Walsh and Sudaimam, JJ.). Eateh 
OHAN0O. Emperor. 86 LG. 1001= 26 Cp. L.J. 937= 

6 L.R.A. Cp. 89=A.LR. 1923 All. 606 , 

^Moral exhortation by direct superior of accused 

is not obfectionable. , , , 

If a person who is suspected of an offence is 
examined by . a person in direct authority over him 
and if it is only in consequence of ah inducement 
by way of benefit or a threat that the person under 
suspicion makes self-incriminating statements such 
are, broadly speaking, not receivable in evidonoe 
because they arc not in law regarded as strictly of a 
voluubary nature but as having boon .perhaps 
induced in the one case by a? a false hope and iu the 
other by feii^r. On the other hand a inereiy 
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E7ISENCE £CI (1872), S. 24 -Inducement. 

exhortation to tell the truth is in no way objection- 
able. (Buchiill and Kulwant Saliay^ tT"/.). Empbeoe 
tl. AKHILBSHWAE PEASAD. 89 I.G. 961= 

9 Pat. 646=26 Ci?. L.J. 1441=A.LR 1925 Pat. 772. 

-Promise to consider the grayer for being taken 

as approver — Confession is inadmissible. 

Where accused is told by a person in authority 
that if he makes a voluntary confession which is 
considered to be full and true, his prayer for being 
made an approver will receive due consideration, 
Held^ ihe confession made under such cir- 
cumstances is inadmissible. (PFhZs/i and Kanhaiya 
LahJJ.). TABA KiNa-EMPEEOB. 74I,C. 32S= 
45 All. 633=21 A.L.J. 585=24 Gs. L. J. 785= 
A.I.R 1924 AIL 72. 

Confession— Fear encoK/raged by Police officer 

—Offer of pardon — Statements are inadmissible. 

A confession made by an accused person under 
fear, encouraged by a police officer in a subtle way 
in the hours that elapsed before the accused reached 
the Magistrate, is inadmissible in evidence. Ac- 
cused made an incriminating statement before a 
Magistrate and was sent to jail. An application 
for bail was refused at the instance of the Police. 
The accused was suddenly released on nominal bail 
and thereafter he made himself useful to the Police 
by pointing out various places and in other ways. 
Subsequently he made a second statement before 
the Magistrate more detailed than the first, much 
in the fashion of an approver’s statement. 

Seldy that under such circumstances it was diffi- 
cult to believe that the accused was not given to 
understand that a pardon was going to be ofiered 
to him. The second statement by the aooused was 
inadmissible in evidence. A confession made by an 
accused person on an inducement by a Police Officer 
that he would be ofiered a pardon is admissible in 
evidence. The evidence of an accomplice, if suspi- 
cious, requires corroboration. (Walmsley and Shajn- 
sul Huda, JJ.). EMPEBOR V. ANANT KUMAB 
BANEEJEE. 60 I.G. 417=22 Gr.L.J. 225= 

32 0.L.J. 204. 

— S. 24— Person in authority. 

< — ^ — ‘-Go-villager exercising no influence or autho- 
rity is not ^'person in authority f' 

It would be doing violence to the terms of S. 24, 
to hold that a. co-villager who does not exercise any 
influence or authority in the village is a person in 
authority, although the accused might have 
^thought him to be such a person : A.I.R. 1923 Oal. 
458 j 11 O.W.N. 904 and A.I.R. 1922 Lah, 263, Bel. 
on. {Bankin, CJ. and C.C. Ghose, J,). EmPBEOE v. 
KUTTJB BTO. 57 G. 488=A.I.R. 1930 Gal. 633. 

Xnamkhor is no person in authority. 

An Inamkhor, who is in a position inferior to 
that of an ilaqadar cannot be treated as a person in 
authority. [Shadi Lai, C. J*. and Agha Kaidar, /.). 
GUIiAM MB. V. EMPEEOE. 114 I. C. 719= 

30 P. Ii. R. 269=30 Gr. L. J. 375= 
1929 Gr. C. 102= A.I.R. 1929 h&h. 638. 

^Where the mouigar ‘took the accused aside 

^nd asked him not to cry but to speak the truth, 
Held, that the statement made under those cir- 
cumstances was not induced by any threat or pro- 
kiise' and that it was admissible in evidence. 

* Quaere whether the monigar was a person in 
'authority within the meaning of S. 24. (Waller 
md Cornish, JJ.). EUTTIAPPA OHETTV v. 
Empbeoe. 1929 M. W. H. 791. 

— ‘Eiladar serving under a great estate is person 
iH^mXhorUy. ' 

A Ziladair serving under a groat estate (such as 
"that of Kapfir^ala) is a person in authority and 


EYIDBRCB ACT (1872), S. 24— Proof of. 
if such a person holds out inducement to the accus- 
ed, the admissions made to him would not be 
admissible : A. I. R. 1926 All. 737, Bel. on. (Baza 
and Pullan, JJ.). TAULB v. EMPEEOE. 

117 I. C. 737=6 0. W. N. 309 = 
30 Cr. h. J. 829=1929 Gr. C. 14= 
A. I. R. 1929 Oudh 272. 

A village Panoh is a person in authority, 

A.I.R. 1923 Oal. 458 and 20 0. W. N. 672. 
Bel. on. (Courtney Terrell, C. J. and Fazl Ali, J.), 
KUNJA SUBUDHI V. EMPBEOE. 

416 I. C. 770=8 Pat. 289=10 P. L. T. 549= 
30 Cr. L. J. 675 = 1929 Or. C. 62= 
13 A. I. Cr. R. 143=A. I. R. 1929 Pat. 275. 

Third party sent by police to induce accused. 

Where a third person was sent by police to make 
the accused confess by an inducement that he 
would be dealt with leniently if he confessed, 

Eeld, that the inducomant proceeded from a 
person in authority. (Addison and Coldstream, JJ.). 
BALAGI V. EmPBBOE. 112 I.G. 347=9 Lah. 671 = 
29 Gr. L.J. 1019=11 A.I. Cr. R. 284= 
A.I.R 1923 Lah. 476. 
Zamindar of the village who was also a Magis- 
trate. 

Where a confession was made to the Zamindar 
of the village who was also a Magistrate and was 
regarded as an important person in the village 
having authority in the matter, 

Eeld, the Zamindar must be regarded as a person 
in authority within S. 24. (Das and Scroope, JJ.), 
BBVBNDEA BHATTACHANDETA V. EMPEEOE. 

101 I.G. 881=28 Cr. L.J. 497=8 P.L.T. 566= 
8 A.I Cr. K. 151= A.I.R. 1927 Pat. 257. 

A Yakil’s clerk is not a person in authority 

within S. 24. (Daniels, J.G.). KING Empbroe 
V. EAM AVADH. 88 I.G. 514=12 O.L.J. 495= 
2 O.W.N. 398=26 Cr. L.J. 1154= 
A.I.R. 1925 Oudh 597. 
—Whether includes village headman — Accused 
speaking truih of her own accord — Eo proof of in- 
ducement — Admissibility of confession. 

Where the accused made the confession appa- 
rently out of remorse and under an overwhelming 
impulse to speak the truth and it did not appear 
that the village headman to whom the statement 
had been made had told her that if she would tell 
the truth, she would be let ofl, 

Eeld, that though the headman was a person in 
authority within the meaning of the section there 
was no inducement proved which vitiated the con- 
fession, and that it was consequently admissible. 
(Stuart, C, J. amd Baza, J.). Mt. UM RAI v. 
EMPBEOE. 6 O.W.N. 947, 

—Panchayatdars are not persons in authority. 

Panohayatdars are not persons in authority 
within the meaning of S. 24. Considering the 
nature of the functions of panohayatdars they are 
practically private detectives helping the police in 
finding out the criminals. They cannot be treated 
as men having any authority over the accused, 
(Krishnan and Wallace, JJ.). MULIMAYANDI 
THEVAN V. EMPBEOR. 76 I.G, 829= 

18 Iff.L.W. 886=25 Gr. L.J. 269= 
A.I.R. 1924 Had. 230=45 M.L.J. 845. 
— S. 24-Pi^of of. 

^ — Extra-judicial confession. 

The duty of the Court before which an . extra- 
judicial confession, not incorporated , in a docu- 
ment, is relied upon is to scrutinise the whole of 
the material before it, and then to decide whei^^X' 
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EYIDENCB ACT (1872), S. 24— Retracted con 
fession— Admissibility. 

there is sufficient evidence to prove the confession. 

A mere general statement to the eSeot that the 
prisoner had confessed, is too unoertoiin a founda- 
tion to sustain a finding against him and the Trial 
Court ought to ascertain as far as possible 
the very words spoken by an accused who is said 
to have confessed. There may however be cases in 
which the evidence gives the substance, though not 
the actual words o f the statement made by the 
accused and if that evidence is reliable there is no 
rule of law which precludes the Court from hold- 
ing, that the confession has been proved: 10 B.L.R. 
322, Bef. {SJiadi Lal^ G. J. andFforde, J,), NUR 
Alii u. the Crown. 81 1.G. 530=3 Lah. 140= 

6 L. L. J. 208=25 Cp.. L. J. 914 = 
A.I.R. 192« liah. 498. I 

— S. 24— Retracted confession— Admissibility. 

Confession duly recorded after taTzing allure- 

cautions — Retraction without sufficient explanation 
as to how the accused came to make the confession ^ 
does not make it madmissihle. 

Where an accused makes a confession after all 
the precautions necessary have been taken by the 
Hagistrate recording the confession, the mere fact 
that the confession has been retracted will not 
make it inadmissible unless the accused gives any 
sufficient reason as to how he came to make the 
confession. 

A man of sound mind and full age, who makes 
a statement in ordinary simple language, must be 
bound by the language of the statement and by its 
ordinary plain meaning. A. I. R. 1925 All. 627 
(F. B.), JPoW. [Stuart, C,J, and Baea^ J.). Raj 
Bahadur Singh v. emperor. 98 1.C, 106= 

3 O.W.N. 818=27 Gr.L.J. 1253= 
A. I. R. 1927 Oudh 17. 

— S. 24— Retracted confession— Conviction on. 

Person making confession may he convicted 

when Court thinks that it voluntary and true. 

There is nothing in law to prevent a Oourfc from 
convicting a person upon a confession which has 
been subsequently retracted, provided that the 
Court is convinced that the statement is voluntary 
and true. If there be anything from the barest sus- 
picion to positive evidence that the confession has 
been obtained by threat, persuasion, etc., such 
confession has of course to be discarded. But 
where a confession is made by a person who is sui 
Juris before a Magistrate in an atmosphero untaint- 
ed by the infiuenoe of the police or by any other 
influence and there are no suspicious features about 
it there is no reason why the statement should not 
be accepted. (Young and Sen, J'J.). M.T. KhubAN 
V. Emperor. 120 I.C, 257=31 Gr.L.J. 26= 

1930 Cr.C. 45= A.LR. 1930 All. 29. 
Buie of Practice, 

It is a rule of practice not to rely on a retracted 
confession unless it is corroborated by some evi- 
dence to show that the confession is true. As a 
matter of law it cannot be laid down that a con- 
fession made and subsequently retracted by a pri- 
soner cannot be accepted as evidence of his guilt 
without independent corroborative evidence, and a 
prisoner may be convicted on his own, confession 
without any corroborative evidence and even when 
a confession has been retracted, if the jury believe 
that the confession contains a true account of the 
prisoner’s connexion with the crime. (BanMn, CJ. 
and 0, 0, Chose, *7.). EmpEBOB v, KUTUB BUX. 

57 Cal. 488=A.I.R. 1930 Oal. 638. 
—^Betraeted confession made volumtarily is suffi- 
cient to warrant conviction. 


1486 

EYIDENCB ACT (1872), S. 24-Retpacted con- 
fession— Conviction on. 

A confession made voluntarily without any pres- 
sure having been brought to bear upon the accused, 
is sufficient to warrant the conviction of the accus- 
ed even although such confession may subsequently 
be retracted. [Broadway and Agha Haidar, JJ,), 
RAHMAN V, Emperor. 119 I.C. 430= 

1930 Cr.C. 104=30 Gr.L.J. 1080= 
A.I.R. 1930 Lah. 83. 

Where the confession was retracted but on the 

evidence there was no possible doubt as to the 
truth of the confession, 

Held, that the confession could be the basis of a 
conviction. (Waller and Cornish, JJ,), KUTTI- 
AppA Chetty V. Emperor. 1929 M.W.N. 791. 

’■^Detailed and voluntary confession subsequent 

retraction— Parts not found to he true — Sufficient for 
conviction. 

Confession made by an adult man who under- 
stood what he was doing, though retracted, is 
sufficient for the conviction of the person making 
it, even although cerbain parts of it are not found 
to bo true, provided that there was a detailed con- 
fession and it was made voluntarily and in spite of 
the fact that he was explained the consequences of 
making it. (Stuart, G.J. and Baza, J.). Nawab v, 
EMPEROR. 118 I.C. 757=6 O.W.N. 545= 

80 Cp. L.J. 967=1929 Cr. C. 220= 
A.I.R. 1929 Oadh 381. 

Conviction may he based on retracted confession 

though it must he dealt with caution. 

A retracted extra judicial confession can in law 
be a sufficient basis to support a conviction. Though 
utmost caution must be used in dealing with re- 
tracbed confessions, there is no rule that they are 
not by themselves legal evidence sufficient to 
justify a oonviotion : A.I.R. 1921 Sind 129, Foil, 
(Bupchand and Barley, A.J.Cs,), Sanw ADDAS v. 
Emperor. 1929 Cr.C. 682= A.I.R. 1929 Sind 293. 

- - ■■Accused retracting his confession — Court 

believing it to be true and voluntarily made— 
Conviction on such retracted confession although 
uncorroborated by independent evidence is. not 
illegal. (Z afar Mi and Uoldsir earn, JJ), MAJHI 
V. EMPEROR. 104 I.C. 247=28 Cr. L. J. 807= 

A.LR. 1927 Lah. 682. 

- Oonviotion hosed on that confession alone is noifi 

illegal, 

A oonvioblon based alone on a retxaoted confession 
of the accused himself is not bad where the trial 
Court is sabisfied that the confession was made 
voluntarily and that the accused was under no 
induoamont or threat at the time .when he made 
I the confession, that he was informed clearly that 
if he confessed he would not got a pardon and - he 
stated that he quite understood all these oiroum? 
stanoes ; that he wished to make his statemez^^ 
voluntarily and that he had no idea that he would 
get a pardon. A. I. R. 1925 All. 627 (F. B.); 
A.I.R. 1926 Oudh 622 and A I.R. 1927 Oudh 17, Foll\ 
(Stuart, G.J, and Baza, J,), MAHIPAT SINGH v. 

Emperor. 103 i.c. 800=l l.c. 

8 A.L Cr. R. 416=^ Cr. L.J. 752=? 

A.I.R. 1927 Oudh 39T. 

Retracted confession may he used agaimt per- 
son making Has well as against' his oo-accused — Be- 
lt acted confession may form basis of convictioU os 
against person making it, dnd no corrohorafnon is 
neoessary-^Weight tp he given to such confession de- 
pends upon circumstances, 

‘ A retracted confession may be used as evidence, 
not only against tha Peiescin making it, bfit at 
against persons tri(|d'J 9 mtly ^ith the conf^iiig 
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accused for tlie same ofience. As against the per- 
son making it, a retracted confession may form 
the basis of a conviction, even without any corro- 
borative evidence. From the point of view of lega- 
lity alone the fact that a confession has been re- 
tracted is immaterial. The weight to be given to 
such confessions both as against the person 
making it and the persons being tried jointly with 
him is another question and must depend on the 
circumstances of each case. In deciding whether 
a retracted confession is to be admitted in evidence, 
it is doubtless necessary to examine, not only the 
statement made by the prisoner as to how he came 
to make the confession, but all the circumstances 
of the case. [Broadway and Addison^ JJ.). PABTAP 
SlNGtH V. BiMPEROR. 93 I.C. 978= 

6 Lah. 415=7 L.L.J. 482=27 Cn.L.J. S14= 
A.I.R. 1923 Lah. 60S. 

Legality of. 

It cannot be laid down as an absolute rule of 
law that a confession made and subsequently re- 
tracted by a prisoner cannot be accepted as evi- 
dence of his guilt without independent corrobora- 
tive evidence. The weight to be given to it must 
depend on the circumstances under which the con- 
fession was given and retracted including the 
reasons given for retracting. There is no statutory 
har to a conviction on such evidence, but a con- 
fession must not be regarded in the same light as 
an admission in a civil Court. 

A retracted confession may be impugned on the 
ground it was not made voluntarily or was not 
true. (Pipon, J.C.). MOTI RAM v. EMPEROR. 

75 I.C. 132=24 Cr.L.J. 904. 
— S. 24— Retracted confession— Corroboration. 

■ " A confession, although retracted at the very 

first possible moment, is sufficient to warrant con- 
viction if corroborated by the production of articles 
for which the accused can ofier no explanation. 
{Broadway and Agha Eaidar^ JJ,), Arjan Singh 
V, EMPEROR. 119 I-C. 325=30 P.L.R. 646= 

80Cr.L.J. 1046=11 Lah. 106= 
A.I.R. 1930 Lah. 257. 

• Absence of — Conviction cannot be based on 

such confession. 

The weight to be given to a retracted confession 
must depend upon the circumstances under which 
the confession was originally made and the circum- 
stances under which it was attracted, including 
the reasons given by the prisoner for its retraction. 
Unless the confession is corroborated in material 
particulars by credible independent evidence, or 
unless the charaoter of the confession and the cir- 
cumstances under which it was taken indicate its 
tnith it would be unsafe to rely on it. 

The accused was appointed approver in a case of 
murder. He made several confessional statements 
Implicating himself and the other accused in the 
paurder. But at the Sessions trial he unreservedly 
retracted his previous st»atements as approver and 
that he knew nothing of the murder and that he 
was tutored' by the police into making those state- 
ments which were false. The conditional pardon 
granted to him was withdra-wn and he was put on 
his trial on the previous charge of murder. There 
was no evidence to corroborate his confession 
and further the various confessional statements 
mad,e by him wore wanting in those natural details 
whipR one would ordinarily expect in a free and 
volufitary confession. The statements also contra- 
dicted ona anothbr oh several important points, 
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fession— Value of. 

Eeldf that there was not sufficient evidence to 
justify his conviction: 31 Mad. 83; 13 O.P.L.R. 
107; 20 All. 133; 15 Bom. 452; 22 Gal. 50; 

A.I.R. 1925 Cal. 687 and 53 I.G. 929, Bel. on. [Find- 
lay, J. C., and Subhedar, A.J.C,). SHEIKH ShAFI v. 
Emperor. 124 I.C. 459= 

A.I.R. 1930 Nag. 259. 

There is no absolute rule that a retracted 

confession requires corroboration. If the Court is 
satisfied that a confession was, in the first instance, 
voluntarily made, the fact that it has on second 
thought, been retracted is of little significance. 
[Waller and Beilly, JJ.). LAKSHMAYYA v. EM- 
PEROR. 1930 M. W.N. 785. 

Criminal P. C., S. 164 — Corroboration is not 

necessary in every retracted confession. 

That a confession, having been retracted, cannot 
be acted upon without material corroboration, is 
not an absolute rule. If the reasons given by an 
accused person for having made a confession, which 
he subsequently withdraws, are, on the face of them 
false, it is not apparent why that confession should 
not be acted on, as it stands and without any fur- 
ther corroboration. [Waller and Cornish, JJ,). 
Resava PiiiLAi V. Emperor. 1929 Cr. C. 485= 
39 M.L.W. 642=2 M. Cr. C. 298= 
1929 M.W.N. 901=A.I.R. 1929 Mad. 837= 
57 M.L.J. 681. 

In the absence of corroboration in material 

particulars conviction is not safe. 

It is not illegal to base a conviction even on the 
retracted confession of an accused person : but in 
the absence of corroboration in material particulars, 
it is not safe to convict on a confession, unless 
from the peculiar circumstances in which it was 
made and judging from the reasons, alleged or 
apparent, of the retraction, there remains a high 
degree of certainty that the confession, notwith- 
standing its having been resiled from, is genuine ; 
30 P. R. 1914 Or., Foil. [Bhide, J.). PAEA SiNGH 
V. Emperor. 107 I. C. 614=29 Cr.L.J. 267= 
9 A.I.Gr.R. 527= A.I.R. 1928 Lah. 329. 
^Where confessions do not stand uncorrobo- 
rated, and the accused are unable to explain away 
their confessions though retracted, the confessions 
alone are sufficient for conviction : A.I.R. 1926 
Oudh 622, Foil. [Stuart, C.J. and Baza, J ). 
SiTAi V. Emperor. 114 I. C. 123= 

5 0. W. N. 968=30 Cr. L. J. 228 = 
12 A. I. Cr. R. 229. 

Conviction based on a retracted confession 

which was voluntary and was sufficiently corrobo- 
rated is legal. [Fforde, J.). IQBAE KHAN v. 
Emperor. 103 I. C. 112=28 Cr. L. J. 656=^ 
A.I.R. 1927 Lah, 780, 

No proper corroboration — Accused should be 

acquitted. 

Where the whole case rested on the confes- 
sion of the accused, which was retracted and 
there was no corroboration of the confession, but 
there were many suspicious circumstances about it, 

' Eeld, that there was by itself no evidence suffi- 
cient to base a conviction. [Adami and Soroope, 
JJ.). Kabu V. GWALEB. 101 1. 0. 479=i 

8 P. L. T. 555=8 A. I.dr. R. 92= 
28 Cr. L. J. 447= A.I.R. 1927 Pat, 429. 
— S. 24— Retracted confession— Value of. 

Confession of a co- accused, thpugh subse- 
quently retracted is admissible in evidence against 
his CO accused : A. I. R. 1929 Oudh 167, Foil. 
(AghaEaidar, J.), SABDABA v. Bmpebob. ' 

A.LR. 1980 Lah. 667. 
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It is a rule of practice not to rely on a retracted 

confession unless it is corroborated by some evi- 
dence to show that the confession is true. But as 
a matter of law it cannot be laid down that a con- 
fession made and subsequently retracted by a pri- 
soner cannot be accepted without independent cor- 
roborative evidence and a prisoner may be convict- 
ed on his own confession without any corroborative 
evidence, (Banhm, G, J.and C. C. Ghose, J.). 
Empeeor V. KUTUB.Bux. 37 Cal. 488.=* 

A.I.R. 1930 Cal. 633. 

The mere fact of the retraction of a confession 

is not in itself sufficient to m'^ke it appear that it 
was unlawfully induced but will be a corroboration 
of the approver’s statement. {Addison and Dalip 
Singh, JJ.). RA.HMA.T v. Bmperor. 

113 I. C. 65=11 L. L. J. 5=30 Cr. L. J. 49. 

Accused’s confession retracted on first oppor-' 

tunity— Confession duo probably to promise of 
pardon and not corroborated bv independent evi- 
dence — No motive for offence committed establish- 
ed by prosecution — Only evidence against accused 
being he was last seen in company of victim— Con- 
fession is inadmissible in evidence and accused 
cannot be^ convicted on the remaining evidence. 
[Zafar Ali and Coldstream, JJ.), MAJHI n. 
E3ifPBROR. 104 I.C. 247=28 Cr. L. J. 807= 

A.I.R. 1927 Lah. 682. 

^ detracting confession — will not necessarily 
indicate invalidity or illegality-— 'probative force 
depends on circumstances* 

The mere fact that a confession is retracted will 
not raise an inference that it was obtained by im- 
proper inducement, threat or promise. Such a con- 
clusion can only be arrived at from the evidence on 
the record or from the surrounding circumstances 
and not upon surmise or conjecture : A. I. R. 1925 
Lah. 605, Foil. 

The fact that a confession has been retracted is 
immaterial as regards the legality of the admission 
of the confession as evidence against the person 
who made it. But the weight to be attached to a 
retracted confession depends upon the circum- 
stances of each particular case ; A. I. R. 1925 Lah. 
606, Foil. 

As regards the person making it a retracted con- 
fession may without corroboration form the basis 
of a conviction and though corroboration may be 
necessary as regards co-accused, it is not necessary 
that this corroborative evidence should by itself be 
sufficient to support a conviction : 80 P. R. Or, 
1914 and 29 All. 484, Foil. (Abdul Baoof and Addi" 
son, Mohar Sino-h V. Emperor. 

96 I. C. 647=27 P. L. R. 387=27“Ci». L. J. 983. 

"-‘Retracted confession is effective against the 

accused* 

^ When the accused in full possession of his facul- 
ties makes admissions of guilt to various persons, 
they are not inefiective only because they are sub- 
se(iuently retracted : A.. I. B. 1928 All. 627 (P. B.), 
Eel.>on. (Stuart, C.J. and Rasa, J.). EMPEROR v. 
Mt. Raj Kati. 98 1. C. 280=1 Luck. 377= 

3 0. W. N. 813=27 Cr. L. J. 1308= 
29 0. C. 896=7 A. I. Cr. R. 283= 

^ _ A.I.R. 1926 Oudh 622. 

Retracted confession carries little weight* 

Per Shah, J . — A retracted confession carries much 
loss weight than one which has been adhered to. 

Per Grump, J .--A confession is after all an evi- 
dence in so far as it bears upon the crime into which 
the Court is at the time enquiring and circumstan- 
ces corroborating the confession in material points 

Or. D. — 94 
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are themselves equally material. (Shah and 
Crump, JJ,) GaNGARAM v. EmPEROR. 

62 I.C. 345 = 22 Cr.L.J. 629=22 Bom. L.R. 1274. 
— S. 24— Scope. 

-For rejecting confession positive proof of threat 

etc., is not necessary. 

Per Muherji, J. — The language of S. 24 will show 
that to reject a confession it is not necessary that 
there should be positive proof to establish that the 
confession has been obtained by use of threat, per- 
suations, etc. Anything from a barest suspicion to 
positive evidence wonld be enough for a confession 
being discarded. The weight, therefore, that has to 
be attached to a confession, in the view of the 
legislature, is small. A.I.R. 1925 Cal. 587, Foil* 
(Mears, C.J., Muherji and Banerji, JJ.). Ragha 
V. Emperor. 89 I. C. 903= 

23 A.L.J. 821=26 Cr.L.J. 1431= 

6 L.R. A.Cr. 161=A.I.R. 1925 All. 627 (P.B.). 
Voluntary nature\is test of admissibility — Fac- 
tors to determine — Mentality of accused — Sufficiency 
of inducement and its relation with confession as cause 
and, effect — Proof of inducement is not necessary* 

The test of admissibility of a confession is its 
voluntary nature and not its falsity or truth. To 
determine the voluntary nature or otherwise of a 
confession, the mentality of the accused is to be 
judged rather than that of the person in authority. 
Not merely actual words but words accompanied 
by acts or conduct as well on the part of the person 
in authority which may beconstrued by the accused 
person, situated as he then is, as amounting to an 
induo^ent, threat or promise, will have to be 
taken into account. A perfectly innocent expres- 
sion, coupled with acts or conduct on the part of 
the person in authority, together with the surround- 
ing circumstances may amount to inducement 
threat or promise. In scrutinising a case from the 
point of view of S. 24 of the Evidence Act the 
Court will have to perform a three-fold function, 
(1) to determine the sufficiency of the inducement, 
threat or promise, (2) the mentality of the accused, 
and (S) whether the confession appears to have been 
caused in consequence of the inducement, threat or 
promise. The section does not require positive proof 
(as defined in S, 8 of the Act) of improper inducement 
to justify the rejection of the confession, the word 
“appears” indicating a lesser degree of probability 
than would be necessary if “proof” had been re- 
quired. (Muherji, J,)* EMPEROR V. PANOHKARI 
Lutt. 86 I. C. 414=52 Cal. 67=29 C.W.N. 300= 
26 Cr. L. J. 782= A.LR. 1928 Cal, 58T. 

s, 27 when they conflict* 

A statement though admissible under S. 27 
should be excluded if under S. 24 the accused at 
the time of making the statement was under the 
influence of the village Magistrate's promise to 
save him from punishment. (Spencer, Offg* C, J* 
and Reilly, J.). SemaLai GoxmDAN, Xnre* 

86 I.C. 664=26 Cr. L.J. 840=21 M.L.W. 199= 
A.I.R. 1925 Mad. 374. 

Criminal P, 0*, 8* 337-^No analogy exists 

between approver's statement and confession of ac- 
cused. 

Necessarily in every case where an accused is 
made an approver it must be asoertaihed whether he 
is willing bo tell the truth or not. No analogy exists 
between the case of a confession obtained from an 
accused person by any inducement and the case of 
an approver. If it were so, practically all approvers* 
evidence would be inadmissible. (Baher, J, O.) * 
ISMAIL PANJU V* KING-EMPEROB. 88 I.O. 283= 
26 Cr. L. J. 1113= A. I. R. 1923 Nag. S3?; 
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— S. 23— Value of confession. 

The mere fact that there was a race for par- 
don does not detract from the value of the confes- 
sion, if that race for pardon does not appear to have 
been caused by an inducement or promise held out 
by one in authority. {Addison and Dalip Singh^ JJ.), 
BAHMAT U. EMPEROE. 113 LG. 63= 

11 Lah. L.J. 5=30 Or. L.J. 43. 

^A man of sound mind and full age, who 

makes a statement in ordinary simple language, 
must be bound by the language of the statement 
and by its ordinary plain meaning. If the state- 
ment is believed by the Court to be true, and if the 
Court is satisfied that there was nothing of the 
nature referred to in S. 24 of the Evidence Act, no 
improper conduct of any body but that the man of 
his own notion made a confession, and if that con- 
fession can legally be receivable in evidence and is 
corroborated, the plain simple meaning of the 
words used by him must have their full and proper 
significance, and the act spoken should be given 
its le^l consequence. {Mears, 0. Mukerji and 
Banerji, J7.). EAGHA d . Emperoe. 

89 I.C. 903=23 i.L.J. 821=26 Cr.L.J. 1331= 
6 L.H.A.Cr. 161= A.I.R. 1925 All. 627 (F.B.). 
^A confession in its normal state, is an entire- 
ly suspicious article. A retracted confession is 
worse- The Court should not lose sight of the 
fact that assuming that a prisoner had been induced 
to confess he will not unlikely assure the Magis- 
trate that his confession was volunteer knowing 
that he will leave the Magistrate’s presence in the 
custody of the police and remain in their custody 
for many days to come. (8 B.H.C.E. 126, Bef.). The 
use to be made of a confession is really a mattter of 
prudence rather than law. 19 Bom. 728, Foil. 
{Mears, G.J,^ Muherji and Banerji, JJ.). EAGHA o. 
Emperor. 89 I. C. 903=23 A. L.J. 821= 

26 Or. L.J. 1331=6 L. R. A. Or. 161= 
A.I. R. 1925 All. 627(F.B.). 
—^Stolen articles recovered from accused and other 
named hy him — Confession if rendered untrue hecause 
accused minimised his share in offence. 

Where a person confessed he had taken part in 
a dacoity and named his associates and the Police 
recovered stolen articles from the house of the 
person making the confession and from the persons 
named by him, 

Held, that the confession was not rendered 
untrue merely because the person making the 
statement minimised his share in the dacoity. 
{Bdsa and Bullan, JJ.). AUTAE v. Empbror. 

7 O.W. H. 356. 

— S. 23— What is confession. 

Definition. 

A confession is an admission made at any time 
by a person charged with a crime stating or sug- 
gesting the inference that he committed the crime. 
{Zmmg and Sen, JJ.). Mt. KHUBAN v. EMPBROE. 

120 I. C. 257=31 Cr. L. J. 26=1930 Cv. 0. 35= 
A.I.R. 1930 AU. 29. 

Admissions by party in case in which charge 

is baseless and prosecution is carried only to harass 
party are not voluntary and therefore not binding. 
{Feh Ohdnd and Agha Haidar, JJ.). Seoy. OF State 
V, G. T. SABIN & 00. 120 I.C. 615= 

A.I.B. 1980 Lah. 363. 
— ^qZ confession — Accused not shown to know 

S piipe in which guestior^s put hut in answer making 
^Conduct — Held did not amount to confession. 
here ah ^boused, not ^own to have understood 
lish, is asked in broken Engli^ £ls to whether 
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sion. 

he was responsible for the act and he nods his head 
and salams in reply, the conduct does not amount 
to confession. It is impossible to determine what 
the accused understood to be the meaning of re- 
marks addressed to him as to his complicity in the 
crime and without being satisfied that the accused 
exactly understood the meaning and the import 
of the question addressed to him, the signs made by 
him, standing by themselves are meaningless. He 
might have completely misunderstood what was 
sought to be conveyed to him and have thus made 
the signs which were intended to be in answer to 
something which was entirely different from what 
his questioners were anxious to put him and there- 
fore confession remains unproved and so is no con- 
fession. {Shadi Lai, C.J. and Agha Haidar, J.). 
EMPBROR V. SOOPI. 120 I.C. 539 = 

1930 Cr.G. 100=31 Cr.L.J. 131 = 
31 F.L.R. 391= A.I.R. 1930 Lah. 83. 

Confession after being warned — Accused is 

hoimd down hy language of confession. 

When a man of sound mind and full age makes 
a confessional statement in ordinary simple lan- 
guage after he has been warned, he must be bound 
by the language of the statement and by its ordinary 
plain meaning : A.I.E. 1927 Oudh 17, Foil. {Baza 
and JSfanavutty, JJ.). HAZARI v. EMPBROR. 

7 O.W.N. 527= A.I.R. 1930 Oudh 353. 

^Where an accused charged under 8. 8^ was 

asked whether he had stolen the mare and he was 
arrested while riding it and the accused said “yes”: 
Held, that the answer did not amount to a confes- 
sion. {Tek Chand, J,). HASNIv. EMPBROR. 

103 I.C. 837=28 Cr.L.J. 767= 
A.I.R. 1927 Lah. 650. 

Exculpatory statement made to Magistrate is 

not confession. 

The statement made hy the accused to the 
Magistrate by way of confession but of self- 
exculpatory nature is not really a confession. 
(Newhould and B. B, Chose, JJ.). KERAMAT 
MONDAL V. EMPBROR. 92 I.C. 339= 

32 C.L,J. 523=27 Cr.L.J. 263= 
A.I.R. 1926 Cal. 320. 

Any statement by a person which would 

suggest an inference as to his guilt may be a con- 
fession within 8. 24 of the Act. If it is found that 
a confession recorded under S. 164 of the Cr. P. 0. 
was procured by a Police Officer by the offer of an 
inducement, it becomes inadmissible under 8. 24 
of the Evidence Act. 

Per Shah, J. — S. 24 will apply even if the person 
confessing was not a accused person at the time of 
confession. It is sufficient if he ultimately comes 
to be the accused person with reference to the 
charge in respect of which he is said to have con- 
fessed. Though a statement of an approver may 
be given in evidence against him under 8. 339 (2) of 
the Or. P. 0. it cannot be said that the operation 
of 8. 24 is altogether excluded, if it is shown that 
some influence was proceeding from some autho- 
rity, simultaneously with the legal tender of par- 
don, which would invite the application of 8. 24 
of the Evidence Act, then the confessional part of 
statement would he inadmissible by virtue of the 
section. Per Heaton, A.C.J. — {Hayward, J.) 
Semhle : — A statement falling within S. 839 (2) of 
the Oode excludes the operation of 8. 24 of the 
Evidence Act. {Hecston, A.C.J., Shah , and Hay- 
ward, J‘c7’.).EMPEBOR V. GUNNA. 59 I.C. 323= 
22 Bom. L.R. 1237=22 Cr.L.J. 68. 



1493 CEIMiNiL DtdBST, 1924—1936. 1494 


EVIDENCE ACT (1872), S. 25— Miscellaneous. 

— S. 25— Miscellaneous. 

Question of admissibility^ of confession comes 

when statement is made to ^police officer or while in 
police custody. 

The question whether or not a statement is to 
be regarded as admissible as being a confession or 
not usually arises in the case of a statement made 
to a police officer or in the case of statement made 
to a man while in custody of the police. 
(BanMn, C. J. and Buchland, /.). Ambab Alil-w. 
Emperoe. 1929 Cr.C. 195=1 1.R. 1929 Cal. 539. 

Admissibility in evidence is a matter which is 

to be decided after a full consideration of the evidence 
and the particular circumstances of each case. 

It is not possible for a Court to say that the 
making of a confession appears to have been caused 
by any inducement, threat or promise except upon 
evidence before it. The inference may be suggest- 
ed by the confession itself or by the evidence of 
the prosecution or by the evidence adduced by the 
accused person or by the surrounding circums- 
tances which the Court is always bound to take 
into consideration, but the conclusion cannot be 
reached on surmise or conieoturo. Whether or not 
a confession is admissible in evidence is a matter 
which is to be decided after a full consideration of 
the evidence and the particular circumstances of 
each case : A.I.R. 1923 Pat. 13, Appr. ; A.I.R. 1925 
Lah. 605, Ref. and A.I.R. 1926 Cal. 587, Dist. 
{Broadway and Coldstream, JJ.). 'BxjD'EOO v. EM- 
PEROR. 108 I.C. 387=29 Gr.L.J. 385= 

A.I.R. 1928 Lah. 676. 

— S. 25— Admissibility. 

— Confession to police may be xtsed by the Court 
to bring on record by evidence any material fact that 
may come to its "knowledge. 

Confession recorded in a police diary cannot be 
used for anything other than to assist the presiding 
Judge in the enquiry or the trial or for the pur- 
pose of enabling the defence under certain circum- 
stances to contradict the witnesses for the Crown. 
It is the duty of Judge to bring on record by evi- 
dence any material fact that may come to his 
knowledge and it is for that purpose that he can 
and should use the confession. (Boys and Iqbal 
Ahmads JJ.). KARAN Singh v. Emperor. 

106 I.C. 552=8 A.I. Cp. R. 526=* 

8 L.R.A. Cp. 153=26 A.L.J. 92= 
29 Cp. L. J. 26=A.I.R. 1928 All. 26. 
*“S. 25— First infopmation repopt. 

——A confessional statement made to the Police 
immediately after a murder and which was record- 
ed in the first information Report is inadmissible in 
evidence. {Scott- Smith and Zafar Ali, IJ.). NUB 
Mahammad V. Emperor. 

90 I.C, 158=26 Cp. L.J. 1592. 
— S. 25— Incpimiiiating statement, 

■ Incriminating statement to police officer^ 

though on face of it, self- exculpatory is inadmissible. 

An incriminating statement made to a police 
officer cannot be proved against an accused person 
even where such statement is on the face of it self- 
exculpatory. 6 Bom. 35, I'oll. (Grump, J.). 
Emperor v. Anandrao G-angaram. 

89 I.C. 1056=27 Bom. L.R. 1035=59 Bom, 652= 
26 Cp. L.J. 1578=A.I.R. 1925 Bom, 629. 

^-Criminal P. 0., S. 161 — Inquiry under 8. 161 
Criminal P. C. — Incriminating statement by accused 
is inadmissible. 

Any incriminating statement made by an accused, 
person at an inquiry held under S. 161, Or. P, G., 
would, 1^ , excluded at the trial under S. 26 of the 
Evidence Act, as haying been made to a Police 


EVIDENCE ACT (1872), S. 25— Police officer. 
Officer, and as such of no material use at the trial. 
(Rupchand Bilaram, A. J. C.). XJMBR DURAZ 
MUNSHI V. EMPEROE. 86 I. C. 510 = 

26 Cp. L.J. 778=19 S.L.R. 152- 
A.I.R. 1925 Sind 237. 

— S. 25— Object of. 

Object is to prevent the abuse of powers by 

Police. 

The object of S. 25 is to prevent the abuse of their 
powers by the police in extorting confessions from 
persons in their custody Per Marten, O.J. (Marten, 
O.J., Shah, Pawcett, Kemp and Mirza, JI.). Nanoo 
Sheikh v. Emperor. 99 I.C. 330=51 Bom. 78= 
28 Bom. L.R. 1196 = 28 Cr. L.J. 122= 

7 A.I. Cp. R. 249 = A.I.R. 1927 Bom. 5 (F.B). 
— S. 25 — ‘ Police officer.* 

Officer exercising powers of police is Police offi- 
cer {Per Shah, J., Kemp, J., contra). 

The Police officer within the meaning of S. 25 is 
an officer who exercises the powers of the police 
conferred upon him by law, whether he Is called a 
Police officer or he is called by any other name and 
exercises other functions also under other pro- 
visions of law. (Marten, G. J., Shah, jPawcett, Kemp 
and Mirsa, JJ.). HANOO SHBIKH v, EMPEBOR. 

99 I.C. 330 = 51 Bom, 78=28 Bom. L.R. 1196= 
28 Cp. L.J. 122=7 A.I. Or. R. 259= 
A.I.R. 1927 Bom. 5. (F B.). 

Police officer'* in 8. 25 is wider than in 

Police Act (1861), S. 1. 

Primarily the term “Police Officer’* in S. 26 of 
the Evidence Act means the same as it does in the 
Police Act but it can be extended beyond the 
definition in S. 1 of the Police Act to cover only 
those persons who, like Police Officers, coming 
within that definition, are so much more interested 
in obtaining convictions than any member of the 
community is, that they might possibly resort to 
improper means for doing so. (RaHifax and 
Mitchell, A. I. Cs). EMPEIfOB V. AKAIA. 

101 I.C. 399=23 N.L.R. 23=28 Cr, L.J. 571= 

8 A.I. Cp. R. 66= A.I.R. 1927 Nag. 222. 

Whether includes person invested with police 

powers'-^Oonfession made to such person — Admissi- 
bility. 

Where a confession was made to an Assistant 
Superintendent of the Pokkoku Hill Tracts who 
exercised the powers of Additional District Magis- 
trate and who was also an Assistant Commandant 
of Military Police. 

Meld, that the confession was made to a police 
officer and was therefore inadmissible in eyidono^, 
(Carr and Brown, JJ.). JaS BAHADUR THAPA y. 
Emperor. 8R.52. 

— Excise Officer is not police officer and admis- 
sion to Mm is admissible. —Burma Excise Act (6 of 
1917), 8s. 63, 65, 65, 56. 

Although under Burma Excise Act 5 of 1917 an 
Excise Officer has power of arrest, search and 
granting bail he is not a police officer and an ad- 
mission made to him is admissible in evidence: 
(1907-9) U.B.R. 1. Meld, no longer good law, 
(Baguley J.). MaungSAN Myin v. Bmpebob. 

121 1. C. 715=7 Rang. 771=31 Cr.L.J. 303 
A. I. R. 1930 Rang. 49. 

-Abkari officer exercising ngpwert^ of Police is a 

Police officer w%tMn S. 25. 

An Abkari officer, who, in tl^a conduct of investi- 
gation of an ofienoe punishable under the Bombay 
Abkari Act, exercises tjbe powjers conferred by the 
Code of Criminal Procedure, 1898, upon an officeJt 
in charge of the Police station for the inyestigation 
o;^ a cognissable ofience, a Polled Officer witlm' 
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EVIDENCE ACT (1872), S 25— Police officer, 
tiie meaning of S. 25 and therefore a confession 
made to him is inadmissible. 28 Bom. L. B. 674, 
Overruled ; 46 Gal. 411, JDisi.; 1 Gal. 207, Bel, on. 
(Marten, Shah Fawcett, Kemp and Mirza. JJ.). 
Nanoo Sheikh v, Emperoe. 99 I.G. 330= 

51 Bom. 78 = 28 Bom.L.R. 1196=28 Cr.L.J. 122= 
7 A.I.Cr.R. 249=A.I.R. 1927 Bern. 4 (F.B.), 

An Excise Officer is not a Police Officer 

within S. 25 of the Evidence Act. 46 Oal. 411, Foil. 
(Suhrawardy and Mitter, JJ.). HaebhajAN Sad 
V. Emperor. 102 1.C. 547=54 Cal. 691= 

31 C.W.N. 667=28 Cr.L.J. 579=8 A.I.Cr.R. 114= 

A.I.R. 1927 Cal. 527. 
Excise officer is not a police officer — Con- 
fession made to him is good evidence. 

An excise officer is not a police officer within the 
meaning of the Evidence Act and hence a corJes- 
sion of guilt made to him is good evidence against 
the accused. 46 Cal. 411 and A.T.B. 1925 Sind 70, 
Foil. (Kincaid, J.G. and Barley, A.J.C.). EMPEROR 
V. BUDHO. 99 I.C. 594=7 A.I. Cp.R. 290= 

28 Cr.L.J. 162= A.I.R. 1927 Sind 112. 
Statement made to excise officer is admis- 
sible as he is not a police officer. 46 Oal. 411, Foil. 
(Macleod, G.J» and Crump, J.). RAPHAEL PEREIA 
V. Emperor. 97 I.C. 665=28 Bom.L.R. 674= 
27 Cr.L.J. 1148= A.I.R. 1926 Bom. 517. 

: — Excise officers are not police officers within 

the section. 46 Oal. 411, Foil. (Kennedy and Bup- 
chand Bilaram, A. J .Gs.). TiLLIBAl v, EMPEROR. 

S2 I. C. 151=18 S. L. R. 75=25 Cr. L.J. 1223= 
A.I.R. 1925 Sind 70. 

Excise Peon is police officer and confession 

made to him is inadmissible. 

An excise peon having the power to detain, 
search, seize and arrest any person whom he be- 
lieves to be guilty of any ofienoe under Opium Act 
of Bombay Abhari Act has powers which are very 
; similar to those exercised by a police officer, .^y 
confession made to him is therefore inadmissible 
under the provisions ol S. 25. A. I. B. 1927 Bom. 
4 (F.B.), Appl. (Mirza and Baher, JJ.). EMPEROR 
V. DINSHA-W KURSHBTJI. 117 I. C. 331= 

31 Bom. L. R. 49=30 Cr. L. J. 783= 
A. I. R. 1929 Bom. 70. 
Patel in Berar Police Officer. 

A Patel in Berar is a Police Officer, and the fact 
that powers are conferred upon him by rules made 
under the Berar Patels and Patwaris Law, 1900 
makes no difference. Consequently the confession 
made by an accused to a Patel is inadmissible. 
(Baker, J. C.). Mt. MECHI v. KING EMPEROR. 
88I.C. 32=26 Cr. L.J. 1088= A.I.R. 1925 Nag. 340, 
Police Patel m Berar is not Police Officer. 

A Police Patel in Berar cannot be regarded 
as a Police Officer for the purposes of S. 24 : 
A. I. B. 1925 Nag. 340, Biss. from. (SalUfax and 
Mitchel, A. J. Cs.). EMPEROR v. Akaia. 

101 I.C. 599=23 N.L.H. 23=28 Cr.L.J. 471 = 
8 A. 1. Cr. R. 66= A.I.R. 1927 Nag. 222. 
Kotwar in G. P. is not a police officer. 

The widest and most comprehensive extension 
of the term “ police officer ** cannot make it in- 
clude a Kotwar in the Central Provinces. He is 
popularly regarded as a subordinate police officer 
and even that idea arises mainly from the fact 
that it is his duty to make, or rather to carry, fre- 
quent reports to the police. But the making of 
reports to a department of the Government does 
not constitute a person who makes them, a mem- 
ber of that department even in the popular sense 
and ^therefore a confession made before him is 
licUanseible in evidence. 17 B. 485; 26 Cal. 669 and 


EVIDENCE ACT (1872), S. 25— Statement and 

confession. 

1 Oal. 207, Cons. (Baker, J.C. and Hallifax, A.J.O.). 

SUKHWARI GHAMARIN v. EMPEROR. 

76 I.C. 291=25 Cr. L J. 147= A.I.R. 1924 Nag. 29. 

Constabulary— -Frontier constabulary is a 

police officer. 

For the purpose of Ss. 25 and 26 of the Evidence 
Act a member of the Frontier Constabulary is a 
police officer and confession made to him while the 
accused was in his custody and not in the presence 
of a Magistrate is inadmissible. The term .Police 
officer in this respect must be construed not in any 
strict technical sense but according to its most 
comprehensive and popular meaning. The mere fact 
that the powers of the police officers have not been 
actually conferred on certain members of the fron- 
tier constabulary does not make them any the less 
police officers. (P4jpo?^,t7'.C.). Khwaja HASSAN -y 
Emperor. 71 l.c. 360=24 Cr. L.J. 136.* 

Village Headman is not a Police officer^* 

though invested with power of arrest. 

The mere bestowal on a village Headman of some 
powers of arrest as are given to a police officer, 
does not make him a police officer any more than 
it makes a Magistrate a police officer. A confession 
therefore, made to him is not inadmissible in evi- 
dence, but the weight to be attached to such confes- 
sion will depend on the circumstances of the case 
and the part he has taken in the elucidation of the 
crime. 1 L.B. R. 65, Affirmed. (Young, Offg. C.J., 
Heald and May Oung, JJ.). Nga Myin v. EkjPBROR 
81 I.C. 540=2 Rang. 31 = 3Bur. L.J. 11 = 
25 Cr.L.J. 924= A.I.R. 1924 Rang. 245 (F.B.). 
— S. 25 —Police officer acting as Magistrate. 

; — Police Officer acting also as Magistrate— Con- 
fession to him is illegal. 

An Assisiant Superintendent having all the 
powers of a District Superintendent of Police can- 
not, cease to be a police officer simply because he is 
also a Magistrate and is acting in that capacity and 
therefore confession made to him is inadmissible 
in evidence: 7 Bur. L.B, 100 and 1 Oal. 207, Bel. 
on. (Carr and Brown, JJ.). JAS BAHADUR THAPA 
V. EMPEROR. 8 Rang. 52=1930 Cr. C. 705= 
^ A. I. R. 1930 Rang. 227. 

— S. 23— Presence of police officer. 

Confession rnade to person asked by police offi- 
cer to take confession— Police officer in near proxi- 
mity — Confession comes under 8. 26. 

A confession made to another person in the pre- 
sence of a police officer, who has asked or instruct- 
ed that other person to take the confession in such 
a way as to be his agent where the confession takes 
place imder such circumstances that the police 
officer is in such proximity as to make his presence 
likely to affect the mind of the confessing person, 
is in substance a confession to a police officer! 
(Walsh and Pullan, JJ.). Emperor v. Mt. ttat^ 
I'IARI. 97 I. C. 44=49 All. 57= 

27 Cr. L. J. 1068=24 A.L.J. 958= 
7 L.R.A. Cr. 166=AJ.R. 1926 AIL 787. 
^S. 23— Repetition to Magistrate. 

Confession made to police officer— Accused 

merely repeating before Magistrate the fact and 
contents of the previous confession— Statement tq 
Magistrate is inadmissible in evidence. (Crump, 
J .). Emperor v. anandrao GAngaram. 

89 I.C. 1046=27 Bom. L.R. 1034=49 Bom. 642= 
26 Cr. L.J. 1478= A. I. R. 1925 Bom. 529i 
— S. 25— Statement and confession. 

Every statement is re-confession. 

Every statement made by any accused person to 
a Police Officer is not a confession and is not ipso 
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EVIDENCE ACT (1872), S. 23~Stateinent and 
confession. 

facto excluded from beiag received in evidence. 
Where the prosecution do not rely upon the state- 
ments of the accused either as true or as containing 
any incriminating circumstances to prove their 
guilt or for the purpose of avoiding their obligation 
of proving one of the ingredients of the ofienoe with 
which the accused are charged but the statements 
are relied on as false and not as confessions they 
are admissible. 5 BomX.R. 312, Bel, on. (Kennedy ^ 
eT.C. and Bupchand Bilaram^ A.J.G,), ADHO t). 
Emperok. 80 I.C. 961 = 19 S.L.R. 6= 

26 Cr L.J. 897= A.I.R. 1925 Sind 257. 

Question whether statement is confession should 

be decided on ^nerits of each case. 

Each case must be decided as it arises with , 
reference to the question whether a particular 
statement positive or negative, verbal or expressed 
by conduct, is or is not a confession. {Bu;pchand 
Bilaram, A.J.G,), UMER DCJBAZ MUNSHI V, 

EMPEROR. 86 I.C. 410=19 S.L.R. 142= 

26 Cr.L.J. 778 = A.I.R. 1925 Sind 237. 

— S* 25— Village Magistrate. 

Confession recorded by Village Magistrate e^en 

after investigation has begun is admissible. 

Rule 195 is not a rule of law, but merely a rule 
for the guidance of Village Magistrates and there- 
fore, a confession recorded by a Village Magistrate 
after the police investigation has begun is admis- 
sible apart from the fact whether the Magistrate 
know that the investigation had begun. (Bamesamy 
andjazhsony JJ.). KUPPATHAN v. KING EMPE- 
ROR. 105 1. 0.667=1927 M.W.N. 824= ' 

28 Cr. L.J. 955 = 9 A.I. Cp. R. 148= 
A.I.R. 1927 Mad. 974=63 M.L.J. 739. 
— S. 25—Miscenaneous. 

Mouse searched — Possession of house being in 

guestion—Pact of accused's having ^ut his signature 
on recovery list is inadmissible. 

Where a house was searched and the accused put , 
his signature on the recovery list, 

Eeldy that the fact of the accused putting his ' 
signature on the recovery list is not admissible in 
evidence against him in a case in which the posses- 
sion of the house was in question because it would 
be an incriminating statement of the nature of a 
confession to a police officer and could not be 
proved by reason of the prohibition contained in 
S, 26. (Campbelly J.), BEHARI LAL v, EMPEROR. 

100 I.C. 707=8 Lah. 326=28 P.L.R. 119 = 
28 Cr. L.J. 323 = 7 A. I. Or. R.291= 
A.I.R. 1927 Lah. 343. 

— S. 26— ‘ Custody of police,* 

-Actual arrest and detention is not necessary. 

There are found several oases in which police 
officers have, after detaining a person accused of an 
ofienoe, put forward the plea that the latter was 
not in custody, because he had not yot been for- 
mally arrested. The object of this seems to be 
either to avoid the operation of S. 26 or to shorten 
the period of time between the arrest and the con- 
fession subsequently made to a Magistrate or to 
postpone the necessity for applying for a remand 
order. The idea of “free detention*^ is altogether 
mistaken and sometimes even hypocritical. It is 
an infringement of the spirit, while appearing to 
conform to the strict letter of the law. As soon as 
an accused or suspected person comes into the 
hands of a polio*^ officer he is in the absence of 
clear and unmistakable evidence to the contrary, 
pd longer at liberty and is therefore in custody 


is a Magistrate — - General 


EVIDENCE ACT (1872), S. 26~Scope. 

within the meaning of 8s. 26 and 27. (May Ouna 
J,), MAUNG LAY V, Emperor. 77 I c 429= 
1 Rang. 609=25 Cr. L.J.’ 381= 

— S. 26— Magistrate. 

— * Juge d’ instruction * 

Clauses Acty Cl, 31. 

‘Juge d’ instruction’ is a Magistrate and so state- 
ments made in his immediate presence are admis- 
sible in evidence. The term Magistrate is not res- 
tricted to the Magistrates exercising jurisdiction 
under Cr. P. Code : 22 Bom. 235, Bel, on, (Waller 
and Pandalaiy JJ,),) PANOHANATHAM PiLLAI n 
Emperor. 121 I.C. 157=52 Mad. 529 = 

29 M. L. W. 645=1929 M.W.N. 383= 
2 M.Cr.C. 150=31 Cr. L.J. 223= 
A.I.R, 1929 Mad. 487=56 M.L.J. 628. 
— S. 26— Oral and written confession. 

— S. 26 as it stands makes no distinction be- 
tween an oral and written confession but embodies a 
substantive rule of law. (JaiLal and CurriCy JJ ). 
Jog Rai V, Emperor. A.I.R. 1930 Lah. 584. 
— S. 26 — Oral confession to Magistrate. 


A confession or an incriminating statement made 
in the presence of a Magistrate by an accused per- 
son while in police custody who is not produced 
before the Magistrate with a view to record his 
confession can be proved by oral testimony of the 
Magistrate when it has not been reduced to writing. 
In absence of any provision of law making it obli- 
gatory on the part of a Magistrate to record a con- 
fession it is not a matter required by law to be re- 
duced to the form of a document. (Jai Lai and 
Currie, JJ,), JOG RAI v, Bmpebor. 

A. I. R. 1930 Lah. 534. 
—•8. 28— ‘ Police officer * and ‘ Magistrate.’ 

r-The words “Police officer” and “Magis- 
trate” in S. 26 of the Evidence Act include the 
police officers and Magistrates of Native States. 
22 Bom. 235, Foil, but doubted. (Orumv, J,) 
Emperor «?. Anand Rao Qangaram. * 

89 I.C, 1046=27 Bom. L.R. 1034^ 
49 Bom. 642=26 Cr. L. J. 1478¥s 
A. I. R. 1925 Bom. 529. 
—8. 26— Presence of police. 

"" Statement made in presence of police officer ia 
not admissible, 

A statement made in the presence of a Sub-Ins- 
pector and a constable who had the accused under 
arrest at the time and nob recorded by Magistrate 
under S. 164, Or. P. Code, is not admissible in 
evidence, (MearSy C,J, and Bennety J,), NATH0 u. 
emperor. 118 LC. 46=1929 Cr. C, 408=f 
l*i=^30 Cr. X J. 867=5? 
12 A.LCr.R. 323= A.I.R. 1929 AU. 885. 
— ; — menmmaUng admissions of accused before 
pol%ce officers are inadmissible m evidence. 

Incriminating admissions of an accused, under 
admitted oiro^stanoes that he took the whole of 
the investigating staff of the police officers round 
the scene of offence and admitted before them his 
own guilt, are inadmissible in evidence under 
S. 26. (Subhedar, A,J.G,), SHAMIaALo;. BMPEROB. 

120 I.C. 210=31 Cr. L. J. 15= 
13 A. I. Cr. 1S7«1929 Cr. Q. 678= 

„ ^ A.LR. 1929 Nag. 580. 

— B, 26 — Scope. 

-8 , 26 does not make a^m^iqn dependent upon 


mowledge of aoomed as to MintAty of Magutrate. 

S. 26 does not make admissibilitV of tb 
oontesBion dependent upon tie knowledge ofthu 
accused as to the identity of the , ate, % 
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EVIDENCE ACT (1872), S. 26— Statements to 
police. 

main consideration being the presence of the 
Magistrate and the making of the confession in his 
presence. {Jai Lai and Currie^ JJ,). JOG- BAI i;. 
Empbroe. A.I.R. 1930 Lah. 534. 

— S. 26— Statements to police. 

Statements to police of incriminating nature 

are vnadmissible. 

Statements of accused while in custody of the 
police officer, and of his having pointed out the 
places where he committed the offence, are not ad- 
missible as being of an incriminating nature, (New-- 
bould and JB. B. Ghose, J*/.). Kbramat MONDAti 
0. Emperor. 92 1,C. 439=42 C.L.J. 524= 

27 Cr. L. J. 263= A.I.R. 1926 Cal. 320. 
— S. 26 — To foreign administrator. 

Confession while in police custody made before 

Bortuguese Administrator is inadmissible* 
Administrator in Portuguese territories is not a 
Magistrate and therefore confession made by an 
accused before him while in Police custody is not 
admissible, (Macleod^ G.J* and Fawcett^ I.). 
Emperor v. Mahabli Rama SaiXi. 

87 I.C. 520=26 Bom. D.R, 706= 
26 Cr. L.J. 984=A.I.R. 1924 Bom. 480. 
— S. 26— To Magistrate. 

Confession to Magistrate while in police cus- 

tody »s not inadmissible* 

If a confession is made to Magistrate, while the 
accused is in police custody, such confession is not 
inadmissible, as it is one in the immediate presence 
of a Magistrate, within S. 26. {Martineau and 
Zafar Al% //.). NAZIR SiNGH 'O* EMPEROR. 

91 I.C. 806=7 L.L.J. 428=26 P.L R. 767= 
27 Cr. L.J. 134= A.I.R. 1925 Lah. 557. 
— S. 26— To Postal officer, 

Confession made by accused not to Magistrate 

but Buperwtendent of Post Offices is not admissible. 
Confession made by an accused not to a Magis- 
trate but to the Superintendent of Post Offices, at 
his house, where he was taken temporarily by the 
police and was again removed back to police look- 
up, is inadmissible in evidence ; 20 Bom. 165, Poll, 
(Shadi Lalt G.J. and Agha Haider, J.). EMPEROR 
1?, 8HBO ram. 108 I.C. 398=10 L.L.J. 174= 
29 Cr. L.J. 386=10 A.I. Cr. R. 115= 
A.I.R. 1928 Lah. 282. 
— S. 26— Voluntary statement. 

— ^ — Coroners Act, S, 20 — Voluntary statement by 
accused in inquest proceedings is admissible against 
the accused on his trial. 

There is“ no provision of law which renders a 
statement made voluntarily by an accused, a sus- 
pect,^ in inquest proceedings before a Coroner in- 
admissible against the accused on his trial for the 
offence: A.I.R. 1926 Bom, 144, A.I.R. 1926 

Bom. 151, Bef, (Shah, J.). EMPEROR v, AZIMKRAN 
EAINKHAN. 110 I.C. 107= 

30 Bom. L.R. 84=10 A.I. Cr. R. 419= 
29 Cr. L.J. 651= A.I.R. 1928 Bom. 52. 

—8. 27. 

Accused. 

Go-accused. 

OonYlction on. 

DiscoYery. 

DlscoYery of irreleYant fact. 

Duty of Court. 

Interpretation. 

Presence of police. 

Scope. 

Several accused. 

Statemtent* 

can be proYed. 


EVIDENCE ACT (1872), S. 27— DiscoYery. 

— S. 27— Accused. 

■ Person nqt accused at the time of making state- 

ment — Statement is not admissible. 

In order to bring the statement within S. 27 
the person making it must not only be in the 
custody of the police but the statement must be 
of a person who was then an accused : 6 All. 509 
(P.B.), Bel. on. (Adami and Wort, JJ".). Dbo- 
nandan Dusadh V. Emperor. ill I. C. 118= 
7 Pat. 411=9 P.L.T. 533=10 A. I. Cr. R. 486 = 
29 Cr. L. J. 790= A.I.R. 1928 Pat. 491. 
— S. 27— Conviction on. 

Person convicted on mere evidence that he 

pointed out places from which portions of stolen pro- 
perty were recovered — Legality, 
f The only evidence on which a person’s convic- 
tion was based was that he pointed out three places 
from which portions of the stolen property were 
recovered. Person’s father and brother were also 
suspected and eventually discharged. 

Held, that as his relations were also concerned 
in the crime, it was possible for the person to have 
knowledge of the places without himself being 
guilty of any offence and so the recoveries alone 
were not sufficient to justify the conviction : 
18 P. R. 1917, Or. List. (Bhide, J.). SOHAN SiNGH 
V. EMPEROR. 11 L. L. J. 439=1930 Cr. C. 107= 

A.I.R. 1930 Lah. 91. 

Offiewe under Ss. 457 and 3S0, Penal Code- 

Tank indicated by statement of accused — Vessels re- 
covered from tJie tank not toithin sole control of ac- 
cused — Evidence is insufficient for conviction of 
accursed. 

Where an accused arrested ou the charges under 
Ss. 457 and 880, makes a statement indicating a 
tank from which vessels, corresponding to the 
description of articles stolen, are recovered, but 
where the tank is not the particular property, or 
within the sole control of the accused, but acces- 
sible to the public in general and it is doubtful 
whether the accused or some other person con- 
cealed the stolen articles, such evidence of itself 
is not sufficient for a conviction : 17 All. 576, Bel, 
on-, 16 0. W. N. 238; 1 P. R. 1917 Or. and A.I.R. 
1923 Lah. 335, Bef, (Gurgenven, J,), PUBLIC 
Prosecutor v, pakkirtswami. 

30 M. L. W. 791=1929 M.W.N. 785= 
2 M. Cr. G. 307=1929 Cr. C. 614= 
A.I.R. 1929 Mad. 846=57 M. L. J. 548. 
Weapon forbidden under Arms Act dis- 
covered by reason of information from accused— His 
conviction is valid. 

Where an article, the possession of which is for- 
bidden by the Indian Arms Act, has been discover- 
ed by reason of information given by an accused 
person his conviction based upon that evidence is 
valid : 72 P.L.R. 1916, PoZi. (Fforde, J.), NAURANG 
Singh v. Emperor. 100 I.C. 122= 

9 L.L.J. 211=28 P.L.R. 626 = 
28 Cr.L.J. 230= A.I.R. 1927 Lah. 900. 
— S. 27— Discoyery. 

-Places al/ready known mte not places dis- 
covered ” within S, 27. 

Incriminating admissions of an accused before 
police officers cannot be said to lead to the dis- 
covery of several places pointed out by the accused 
where they are already Imown and cannot be said 
to have been “discovered” in consequence of the 
said admissions within the meaning of S. 27» 
12 Mad. 153, Foil. (Stibhedar, A,J.C,), Shamlal 
V, Emperor. 120 I.C. 210=81 Cr. L.J. lOr? 

13 A. I. Cr. B. 137=1929 Gr.C. 673?? 

A.I.R. 1929 Nag. 850, 
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Fact known to police cannot he re’discovered on 

statement of accused, 

A fact known to the police cannot be re-disoover- 
ed on the statement of an accused person so as to 
make such statement or such incriminating con- 
duct admissible under S. 27. {Aston, A, J. 0.). 
WAHID Bux V. EMPBROE. 120 LC. 81= 

1929 Cr. C. 678=30 Cr. L. J. 1121 = 
A. I. R. 1929 Sind 230. 

Accused admitting possession of property — 

Property produced by accused himself — Staternent of 
accused is admissible. 

The statement of an accused that ho had in 
possession certain stolen property is admissible in 
evidence even though he himself produced the 
property. (14TM. L. W. 418, Foil.), It makes no 
difference whether the accused himself digs out 
the property from the place where it is hidden or 
whether on information given by him some one 
else digs up the ground and produces the property. 
26 M. L. J. 352, Appr. {Spencer ^ Offg. 0. J.). SOGIA- 
MUTHU PADAYAOHI, In re. 93 I. C. 42= 

50 Mad. 274=27 Cr. L. J. 394= 
A.I.R. 1926 Mad. 638. 


—S. 27— DiscoYery of irneleyant fact. 

Section 27 has nothing to do with the ques- 
tion whether the fact discovered is or is not relevant, 
(Shadi Lai, G. J. Harrison, Fforde, Tek Ghand Jan 
Lai, Lalip Singh and Agha Haidar, JJ.). SUKHAN 
u. Emperor. 113 1. C. 6=10 Lab. 283= 

30 R. Ii. R. 197=11 L. L. J. 159=30 Or. L. J. 414= 
12 A. I. Cr. R. 382= A.I.R. 1929 Lah. 344 (F. B.). 

^ - C onfession to police — Discovery of fact irrete- 
vantto inquiry does not make confession admissible. 
In a case where an accused is charged with 
murder by poisoning, the fact that at some pre- 
vious date the accused had treated another person 
with arsenic for a bad leg is not relevant in any 
way and the discovery of the fact in consequence 
of a statement made by the accused to the police 
cannot make this statement admissible. {Boss and 
Wort, JJ.). Gokoij Ohamur V. Emperor. 

105 I. C. 683=6 Pat. 611=9 P. L. T. 377= 
28 Cr. L. J. 971=9 A. I. Cr. R. 118= 
A. I. R. 1928 Pat. 22. 


— S. 27— Duty of Court. 

^Per Broomfield, J. — In order to apply S. 27 it 

Is necessary to know exactly what the statements 
relied upon are ; because they are admissible only 
so far as they lead to the discovery of some fact and 
no further. 11 B.H.O.R. 242, Bel. on. {Mirsa and 
Broomfield, JJ.). EMPEROR v. ShivPTTTBATA BAS- 
LINOATA. 82 Bom.L.R. 574= 

A.I.R. 1930 Bom. 244. 
^Court must be very cautious. 

{Obiter). Bald evidence introduced through 
the mouth of a prosecution witness to prove the 
confessions of an accused under cover of S. 27 
ought to receive very little credence by the Court, 
more especially when the accused stands charged 
with grave offence as an attempt to murder and 
particularly, when more direct evidence to prove 
the same points are available to the prosecution 
and which they do not take care to produce before 
the Court. {Subhedar^ A.J.G?j. SHAMLAD v* 
Emperor. 120 I.C. 210=13 A.I.CSr.R. 157= 
31 Cr.L.J. 15=1929 Cr.C. 678= 
A.LR. 1929 Nag. 350. 

— S. 27— Interpretation. 

* Fact \ 

The expression “fact** as defined in 
S. 8 includes not only the physical fact hut also 
the psychological fact or mental condition of which 


EYIDENCB ACT (1872), S. 27-Scope. 

any person is conscious. It is in the former sense 
that the word is used in S. 27. {Shadi Lai, G.J., 
Harrison, Fforde, Tek Ghand, Jai Lai, Dalip 
Singh and Agha Haida'^, JJ.). SUKHAN v, EM- 
PEROR. 115 LC. 6=10 Iiah. 283=30 P.L.R. 197= 

11 L.Ii.J. 153=30 Cr.I/.J. 414= 

12 A.I.Cp.R. 382=A.I.R. 1929 Lah. 344 (F. B.). 
‘ Information.* 

Fforde, J. — The word ‘statement* is used inter- 
changeably with the word ‘information*. A.I.R. 
1929 Lah. 338, jDiss. from. {Shadi Lai, G.J., Harri- 
son, Fforde, Tek Ghand, Jai Lai, Dalip Singh and 
Agha Haidar, JJ.). SUKHAN v. EMPEROR. 

115 I.C. 6=10 Lah. 283=30P.L.R 197= 
11 L.L.J. 159=30 Cp.L.J. 414= 
12 A.I. Cr.R. 382= A.I.R. 1929 Lah. 344 (P.B.). 

— — ‘ Information.' 

The word “information** cannot be used as syno- 
nymous with the word “statement.** The word 
“information” as distinct from the word “state 
ment” connotes two things, namely, a statement 
or other means employed for imparting knowledge 
possessed by one person to another, and the know- 
ledge so derived by the other person. {Harrison and 
Dalip Singh, JJ.). EaramDiN v. Emperor. 

115 LC. 1=30 Cr.L.J. 385= 
A. 1. R. 1929 Lah. 338. 

‘ Gonfession.' 

In construing 8. 27 the word “confession** does 
not necessarily mean a complete confession of guilt 
but means and includes any incriminating state- 
ment. {Harrison and Dalip Singh, JJ.). KARAM 
Din u. Emperor. 115 LC. 1=30 Cr.LJ. 3^5= 
A. I. R. 1929 Lah. 338. 

— ‘ Discovered. * 

Even more important is the word ‘discovered*. 
It is used in a peculiar sense. The test is that the 
fact discovered must be discovered in the sense, that 
the proof of the existence of that fact no longer 
rests on the credibility of the aoou8ed*s statement 
but rests on the credibility of the witnesses who 
depose to the existence of that fact. The rest of the 
information is not admissible. {Harrison amd 
Dalip Singh, JJ.). KARAM DlN^. EmPBROR. 

115 1.0.1=30 Cr.L.J. 388= 
A.LR. 1929 Lah. 338. 

— * Distinctly. ' 

Under S. 27 the information to be proved must 
relate distinctly to the fact thereby discovered. The 
word ‘distinctly* in S. 27 is used in some sense 
other than the word ‘directly*. It is meant to ex^ 
elude certgiin things and to limit and confine the 
information which may be proved within the de^- 
nite limits and not necessarily to include every- 
thing which may relate to that information, 
son and Dalip Singh^ JJ.). EABAM DiN v. EM- 
PBROR. 115 I. C. 1=30. Cr.L.J. 386= 

A.LR. 1929 Lah. 336. 
—Section must he strictly construted. 

S. 27 must be very strictly construed. Where 
one accused has agreed to polut out a place where 
a fact would be discovered, in pursuance of hU 
statement to point out that place, the section does 
not coyec similar statements of the other accused 
in police custody. {Prideam^ A.J.C.)] KUDAON v. 
EMPEROR. 91 I.C. 286=21 H.L.R. 86= 

27 Cr, L.J. 60=A.LR. 1925 Nag. 407. 
— S. 27 — ^Scope. 

— Owi of statement (^taming confession only 
such portion as leads to dtsctyCery is admissible. 

Ter Oraham, J*.— Section 37 being a proviso to the 
preceding sections must Strictly construed and 
any relaxation must be sparingly allpij^e^, 
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being exercised to see tbat the purpose and object 
of Ss. 26 and 26 are not rendered nugatory 
by any lax interpretation. 

A statement made by an accused while in police 
custody which contains a confession of guilt and 
also supplies information in consequence of which 
a discovery is made is not admissible in its entirety 
under S. 27, but only ss» much of it is admissible 
as relates distinctly or immediately to the dis- 
covery. 

Per Lort-WilUams, J. — S. 27 is not a pro- 
viso to either S. 24 or S. 25. It follows that some 
restricted or limited meaning narrower than the 
natural meaning must be attached to the words 
In S. 27. 

The practice in England now is and doubtless 
was at the time when the Evidence Act was passed 
to allow to be stated in evidence that in conse- 
quence of information received from the prisoner 
certain facts had been discovered, thus to the 
extent of fixing the prisoner with knowledge. To 
this extent evidence under S. 27 may be given. 
{Graham and Lort-WilUams, JJ.), SUPERINTEN- 
DENT AND Remembrancer op Leo-aii Affairs, 
BBNGIAL U. BHA JOO MAJHI. 

35C.W.N. 106=A.I.R. 1930 Cal. 291. 
— “ — The provisions of S. 27 must be construed as 
favourably to the accused as possible for it is a 
section which makes an exception against the 
accused contrary to the general sections, namely, 
26 and 26, which are in his favour. 

When the accused stated “I buried the shirt, 
which was my share of the stolen property, under 
the beri tree.*’ The shirt was accordingly found 
under the tree. 

, Hdd, that the fact that the accused buried that 
shirt or the fact that it was his share of the 
stolen property was not “ discovered” within S. 27. 
Both these statements rested purely on the credi- 
bility or otherwise of the accused’s statements : 
the fact that it was his share of the stolen property 
did not relate distinctly to the fact discovered 
which was merely that a certain article was burled 
under a certain tree : these facts could not be 
proved and would not be admissible or relevant 
against the accused. What could be rendered 
admissible under S, 27 would be that which the 
Oourt would find necessary in order that the state- 
ment may be intelligible and the fact that this 
was the accused’s share of the stolen property or 
that he buried it, would not necessarily be proved 
by the admission of the statement. A. I. R. 
1928 Lah. 308, Expl, and Diss, from, (Harrison and 
Halip Singh, JJ.). EARAM DIN v. EMPEROR. 

115 I.C. l==:3a Cp. Ii.J. 385= A.I.R. 1929 Lah. 338. 

^The provisions of S. 27, Evidence Act are 

quite independent of those of S. 162, Or. 
P. Code, and the amended S. 162 does not repeal or 
in any way afieot iB. 27. A.I.R. 1926 Rang. 116 
(E.B.) ; A.I.R. 1926 Lah. 88 ; A.I.R. 1926 Mad. 674 
and A. I. R. 1928 Nag. 108, Apijr. ; ,A. I. R. 
1927 Oal. 17; A.I.R. 1926 Pat. 232; A.I.R. 1926 Bang. 
101 and A.I.R. 1926 Rang, 116 (E.B.), ; 

A.I.R. 1926 Nag. 868, I>m*from.(Frid 0 am^ Kvnhhedo 
€^d Kdhathar, A. J, G«.). G-OLA v, EMPBBOB. 

114 I.C. 273=24 N. L. R. 158=30 Cp* L.J. 268= 
12 A. I. Cp. R. 177= a. I. R. 1929 NA^. 17 (F.B.). 
— S,* 27 -relates to statement of accused 
while in police custody and not prior to his arrest 
detention.. {Frideaux, Kinhhede and Kolhdtkar, 
Gola n. Emperor. 114 1. C. 273= 
^ N. L. R. 168= 80 Cp. L. J . 258= 
12 A,i: Cp, R. 177=A J,R. 1929 Nag. 17 (F. B.), 


EVIDENCE ACT (1872), S. 27— Scope. 

S. 27 is confined in its operation to an 

incriminating statement by an accused person 
while in police custody. (Prideaux, Kinkhede and 
Kolliatkar, A. J. Gs.). GOLA n. EMPEROR. 

114 I. C. 273=24 N.L R. 158=30 Cp. L.J. 258= 

12 A. I. Cp. R. 177=A.I.R. 1929 Nag. 17 (F. B.). 

S, 27 qualifies S, 24 as well as 8s. 25 

and 26. 

The broad ground for not admitting confessions 
made under inducement or to a police officer is 
the danger of admitting false confessions, but the 
necessity for the exclusion disappears in a case 
provided by S. 27 when the truth of the confession 
is guaranteed by the discovery of facts in conse- 
quence of the information given. (Addison and 
Coldstream, JJ.). Bxjlaqi i). EMPEROR. 

112 I.C. 347=9 Lah. 671=11 A. I. Cp. R. 284= 
29 Cp. L.J. 1019= A.I.R. 1928 Lah. 476. 
S. 27 is not afeeted by S. 162, Cr. P. Code. 

S. 27, Evidence Act, is not aSeoted by 
S, 162, Or. P. Code, but S. 162 is afiected by 
S. 27, Evidence Act. The result is that a special 
exception to S. 162, Or. P. Code, exists in the 
circumstances mentioned in S. 27, Evidence Act. 
A.I.R. 1926 Rang. 116 (E.B.), Bel. on. (Ramesam, 
Waller and Jackson, JJ.). Ohinna THIMMAPPA 
V. TALUKUNTA THIMMAPPA. 112 I.C. 6S2= 

28 M.L.W. 314=1 M. Cr. C. 201= 
51 Mad. 967=29 Cr. L.J. 1098= 
A.I.R. 1928 Mad. 1028=55 M.L.J. 351 (F. B.). 

S. 27 ig not repealed by S. ■ 162, Or, 

P. Oode— Or. P. Oode, S. 162: A.I.R. 1926 Rang. 116 
(F. B.), Foil. (Findlay, J. C. and Macnair, 
A.J.C.). Sheobalak Prasad v. Emperor. 

108 I.C. 442^:^11 N.L.J. 7=9 A.I. Cr. R. 408= 
29 Cp. L.J. 400= A.I.R. 1928 Nag. 108. 
— S. 162 of Or. P. Oode, overrides the 
provisions of S. 27, Evidence Act, (Kotwalt\A.J.C.). 
Bhooia V. King-Emperor. 

100 I.C. 820=28 Cp. L.J. 840= 
7 A.I. Cp. R. 575= A.I.R. 1927 Nag. 203, 
— S. 162, Gr. P, Code, does not override S. 27. 

S. 162 applies to the statements of persona 
examined as witnesses by the police in the course of 
investigation, and not to the statement of an 
accused person and it does not override or modify 
the provisions of S. 27 of the Evidence Act. (Shadi 
Lai, O. J. and Addisson, J.) , RANUN v. KING Em:- 
PBBOR. 94 I.C. 901=7 Lah. 84=27 Cp. L.J. 709= 
27 P.L.R. 583= A.I.R. 1928 Lah. 88. 

^The general provisions of the law with regard 

to the admissibility of statements made by 
accused persons like other admissions do not seem 
to be affected by S. 162, Or. P. Oode. (MulUck, 
Ag. C.J. and Jwala Prasad, J.). JAGWA DHANUK 
V, EMPEBOB. 93 I.G. 884=5 Pat. 63= 

7 P.L.T. 396=27 Cp. L.J. 484= A.I.R. 1928 Pat. 232. 
Ss. 160, 161 and 162, Cr. P. Code — If over- 
rides S. 27 — (Per Curiam, HeaZd, J. , Contra.) 

Ss. 160, 161 and 162 do not apply to an 
accused person and do uot affect or override S. 27 of 
the Evidence Act, which applies only to information 
received from a person accused of any offence in 
the custody of a police officer : A.I.R. 1926 Pat. 282 
and A. I. 1925 Mad. 674 ; Appr. (Rutledge, 
C.J., Heald, Duckworth, Chari and Maung Ba, JJ.). 
^MPERQE V. NGA TEA DiN. 96 I.C 445= 

5 Bur. L.J. 30=4 Rang. 72=27 Or. L.J. 881= 
A.I.R. 1926 Rang. 116 (F. BJ. 
-= — 27 is not affected by Gr. P. Code, 8 . 162 
(as amended). 

, S. 27 of the Evidence Act, which deals with 
information received from persons accused of an 
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ofience and in police custody is not affected by the 
aforesaid section of the Or. P. Code, (Rutledge^ 
O.J*., Healdy Duckworth, Chari and Maung Ba, jj,). 
Empeeoe. V. Nga tha Bin, 96 I.C. 135= 

5 Bur. L J. 30=3 Rang. 72=27 Cr. L.J. 881= 
A.I.R. 1326 Rang. 116 (F. B.). 

S. 27, Evidence Act is overridden by S. 162, 

Cr. P. Code. {Doyle, J.). Empeeoe v. NGA 
KYAIN. 93 I.C. 706=27 Cr. L.J, 658= 

A.I.R. 1926 Rang. 112. 

- S. 24 will overri le 8. 27 when they conflict. 

A statement though admissible under S. 27 
should be excluded if under S, 24 the accused at 
the time of making the statement -was under 
the influence of the village Magistrate’s promise 
to save him from punishment. [Syencer, Ojfg* G. J. 
and Reilly, J.). Semalai GOUNDAN, In re. 

86 I.C. 663=25 Cr.L. J. 830=21 M.L.W.199 = 
A. I. R. 132S Mad. 573. 

Section is not rejpealed by the amended 8. 162, 

Cr. P. Code. 

The amended S. 162 does not exclude from 
evidence the fact that the accused made a state- 
ment to the police that the vroapon -with 'which 
the crime had been committed was concealed in 
a prickly pear bush. The section both before and 
after amendment, is directed against the admis- 
sion, at the instance of the prosecution of Police 
diaries and other records prepared or copied from 
the diaries of investigating officers. The provisions 
of the Evidence Act are quite independent of the 
sections in the Oriminal Procedure Code and 
cannot be treated as impliedly repealed in conse- 
quence of the amendment of the Code of Oriminal 
Procedure. {Spencer ^ Ojfg. G. J. and Reilly, J.). 

SbmalaI GOUNDAN, In re. 86 I.C. 663= 

26 Cr. L.' J. 830=21 M. L. W. 199= 
A.I.R. 1923 Mad. 573. 

Cr. P. Code (1923), 8. 162 — Overrides 8. 27 

of the Evidence Act. 

S. 162 of the Cr. P. Code in its present form, 
overrides, S. 27 of the Evidence Act. {Baguley, J.). 
BAWA ROWTHEE v. EMPEEOE. 83 1. C, 535= 

3 Bur. L. J. 235=26 Cr. h. J. 321= 
A.I.R. 1925 Rang. 101. 

—S. 27— Several accused. 

Pact discovered in consequence of information 

by one accused, other giving same information — 
Pact cannot bo said to be discovered from informa- 
tion given by both. 2 Bom. L. B. 1089 ; 24 W.B. 
(Cr.) 36; 11 B. H. 0. B. 242, Ref. {Mirm and 
Broomfield, JJ,). EMPEEOE v. Shivputeaya 
BASLINGAYA, 32 Boni.L.R.S73= 

AXB. 1930 Bom. 233. 

Accused jomtly pointing to place of dead body 

•^Evidence is not admissible against ' any of them 
unless it can be shown who made discovery. 

Where all the accused persons jointly pointed 
out the place where blood stains were found and 
subsequently the place where the dead body of a 
person was discovered buried, such evidence is not 
.admissible at all against any of the accused unless 
It can be shown who made the discovery first. {Dalip 
Singh, I.). EAQIEA v. Empeboe. 116 LC, 619= 

30 P.L.R. 397=30 Cr. L.J. 639=1929 Cr. C. 213= 
13 A.I. Cr, R. 60=A.I,R. 1929 Lah. 663. 

• Pact discovered from information of several ac- 

cused — Fact will be deemed to have been discovered 
from imformaiion of the first. 

, Where a fact is discovered in consequence of 
information i^eoeived from one of several persons 
.^oharged with an offence and when others give like 
^|nf oration the fact should not he treated as dis-, 

Cr. D,-95 


EYIDENCE ACT (1872), S. 27-What cah :3be 

proved. . , . 

covered from the information of them all, but from 
the information of the first: 24 W.B. 36, Cr. and 
7 P. B. 1916, Foil. {ShadiDal, C.J. andJaiLahJ’.), 
Adham Khan v. Emperor. 101 I.C. 388= 

28 P.L.R. 137=8 A.I. Cr. R.93= 
28 Gr.L.J. 356= A.I.R. 1927 Lah. 739. 
— S. 27 — Statement. 

Statement by accused that he buried body of 

person murdered at place pointed out by him is ad* 
missible only for 8. 201, 1. P. C. 

A statement made by the accused to the police 
that he bad buried the body of the murdered per- 
son at the place pointed out by him is clearly ad- 
missible in evidence under S. 27 only for the pur- 
poses of S.’201, I P. 0., but not for convicting him 
of murder. A. T. B. 1929 Lah. 344, Expl. {Tapp, 
J.). MAHUN V. EMPEEOE. 121 I. C. 728= 

31 Cr. L. J. 293=13 A. I. Cr. R. 382= 
A.I.R. 1930 Lah. 830. 

; — Statenmit of accused before police that he 

buried an article m a place — Police taken to that 
place and article delivered— ^Admissibility of state* 
ment. 

The accused person stated to the police that he 
had buried an article at a particular place, took the 
police to that place and delivered the article to 
them. 

Held, that the statement of the accused to ,tbe 
police was admissible under S. 27 of the Evidence 
Act. {Z afar All and I ai Lai, JI.). Empeboe 
MELA. 112 I. C. 55=10 Lah. L. J. 331= 

11 A.I.Cr.R. 292=29 Cr. L. J. 967. 
Statement by accused. 

A person was charged with an offence of being in 
possession of illicit liquor. When his ‘house was 
searched he made a statement that he had buried a 
mat of lahan at a particular place and as a result 
of that information the mat containing lahan was 
discovered at the place by the police. 

Held, that the statement was admissible in evi- 
dence against the accused to prove his guilt of 
being in possession of illicit liquor. A. I. B. 1928 
Lah. 308 and A. I. B. 1926 Mad. 688 (F.B.), Foil, 
{Zafar Ali and JaiLal, JJ.). Empbeoe v. Mela. 

112 1. C. 55=10 L. L. J. 531=29 Cr. L- 3.-967= 

11 A. I. Cr. R. 292* 

Statements can be jnade by gesture. 

Statements can be made by other means than 
bv words. They can bo made by mere gesture. 
{Doyle, J,). Empbeoe v. Kga Kyaxng. 

93 I. C. 706=27 Cr. L. J. 658= 
A. L R. 1926 Hang* m 
— S. 27— What can be proved. / 

Only BO much of the information given by the 

accused as relates distinct ty" to the fact therejoy 
discovered can bo proved ; A. 1. B. 1929 Lah. 844f 
Rel. on, {Wild, A. J. 0. on difference' between 
Percival, J, C. and Rupehand, *A. J. 0.). MOHO- 
MUD Yusuf v. Empbeoe. 1930 Cr. C. 868= 
A. I. R. 1930 Sind 225. 
*~—0nly that portion of mformaiion which is im- 
mediate mid proximate cause of disogveryiof fact emu 
he proved. 

The legislature has prescribed t-wo limitations 
in order to define the scope of the information 
provable against the accused : , (1) The informa- 
tion must be such as has caused the discovery of. 
the fact, and (2) the information must “ relate 
distinctly ” to the f^t , discovered. The, require- 
ments of both the oonditiejns specified above mmt 
,be s£^tisfied before statemi^i!^ 

^,reeeavea',in;OTiftgr^,,ya)itifli op)y 
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EYIDBNCE ACT (1872), S. 27-What can l)e 

proYCd. 

of the information is provable which was the im- 
mediate or proximate cause of the discovery of the 
faotu Anything, which is not connected with the 
fact as its cause, or is conneoted with it, not as its 
immediate or direct cause, but as its remote cause, 
does not oome within the ambit of the section and 
should be excluded. 

A was being tried under S. 302, I. P. 0., for 
having committed the murder of B who was proved 
to have suddenly disappeared from his house and 
whose dead body was recovered from a well two 
days later. At the time of his disappearance B was 
wearing certain ornaments, but these ornaments 
were not found on his body at the time of his re- 
covery from the well. During the investigation A 
was alleged to have made a statement to the police 
in these terms: “I had removed the karas, had 
pushed the boy into the well, and had pledged the 
karas with Alla Din ’* and in conseo[uenoe of the 
information so received the karas were recovered 
from Alla Din, which were identified as those worn 
by B at the time of his disappearance. 

Seldf (Per Full Bench) that the statement that 
the accused had pledged with Alla Din the karas 
Bubse(g[uently recovered from the latter is admissible 
under S. 27 but that the rest of the incriminat- 
ing statement cannot be received in evidence. 
(Sjorde and JaiLal^ JJ, dissenting*) 9 Lah. 626 ; 
A. I.R. 1928 Lah. 308; 111 I. G. 561, Overruled-, 
A. 1. R. 1926 Mad. 638; A. I. B. 1928 Pat. 162, 
Dies, from ; 12 Mad. 153, Expl* 

(Per Fforde, J.) — The information “ I had 
removed the karas and had pledged the karas 
with Alla Din ” may be proved. {Cases discussed.) 

(Per Jai Lai, J,) — The statement “ had removed 
the karas and had pledged the karas with Alla Din’ * 
is admissible under S. 27 while the statement “had 
pushed ihe boy into the well’ ’ is not admissible. 
{Cases discussed.) [Shadi Lai, C. J,, Harrison, 
Fforde, Teh Chand, Jai Lai, Dalip Singh and Aghd 
Haidar, JJ,). Sukhan v. Empebor. 115 I.C. 6= 
10 Lah. 283=30 P. L. R. 197= 
11 L. L. J. 159=30 Gn. L. J. $14= 
12 A.I.Cr.R. 382=A.I.R. 1929 Lah. 344 (F.B.). 
“—•The words used by the legislature in S. 27 
make it absolutely clear that only so much of such 
information whether it amounts to a confession or 
not, as relates distinctly to the fact which is 
deposed to as discovered in consequence of the 
Information received, may be proved. 

* An accused gave information to the police in 
these words : “I shall produce the lathi with 
which I killed Ismail.’’ It had been admitted as 
evidence xmder S. 27 : The lathi which the accus- 
ed handed over had no marks of blood whatso- 
ever, 

Held, that if the mere fact of the lathi having 
been handed to the police, might be relied upon, 
for the purpose of introducing an alleged confes- 
sion made by the accused to the police, the provi- 
sions of S. 26 would become nugatory. (Percival, 
-J. 0. and Bupchand, A.J.C.). iDEAHiBtrx v. 
EUPBBOB. 1929 Cr.C. 433= 

^ , A.I.R. 1929 Sind 173. 

’ , As S. 27 is intended to enable the prosecution 

to ^rove a confession made under certain ciroum- 
^sianees, the whole of the Information including the 
TOihei^sional portion thereof, given by the prisoner, 
w^iich tehaies to the fact include not only the 
iQQ^Q^el^ thing discovered by the investigating 
iofideter, -hat Also its description as given by the 
Wtosd fcioiudUig its -connexion with ^ th^ crime 


EVIDENCE ACT (1872), S. 27— What can be 
proved. 

which is under investigation. While only so 
much of the information can be proved as has led 
to the discovery of the fact, there is no legal justi- 
fication for splitting up or cutting down the state- 
ment of the prisoner so as to make it a vague and 
unintelligible statement and thus to defeat the 
very object with which S. 27 was enacted and, 
therefore, the information must be proved in the 
precise terms in which it was given. A. I. R. 
1926 Mad. 688 (F.B.), Bel. on ; 15 P.W.R. 1913 Cr. ; 
11 P. R. 1915 Or.; 9 P.W.R. 1918 Or., Doubted ; 
A.I.R. 1926 Lah. 138. Dist.\ A. I. R. 1926 Bom. 513 
and A. I. R. 1928 Pat. 162, Appr. 

Fforde, J. — ^The Evidence Act, in express terms, 
puts the law on the subject on a wider basis than 
does the common law in England. {Fforde cmd 
Jai Lai, JJ.). Haenam Singh v. Emperor. 

Ill I.C. 581=9 Lah 626= 29 P.L.R. 679= 
29 Cr.L.J. 881=11 A.I.Cr.R. 106= 
A.I.R. 1928 Lah. 308. 

^Confession leading to discovery of anything is 
admissible. 

The whole confession of a prisoner in police cus- 
tody cannot be admissible, but where the confes- 
sion includes a statement that a weapon was used 
for committing the offence charged, that part of 
the confession can certainly go in if it leads to the 
discovery of the weapon: A.I.R. 1926 Mad. 638, 
Foil. {MulUch, A.C.J. and Wort, J,). LALJI 
Dusadh V. Emperor. 106 I.C. 698= 

6 Pat. 747=29 Cr.L.J. 106= 
9 A.I.Cr.R. 379=A.I.R. 1928 Pat. 162. 

Corpse — Discovery on information by accused 

— Statement of accused to police that he buried body 
is admissible. 

Where a person was murdered and his body was 
discovered in consequence of information received 
from the accused, the statement of accused to the 
police that he in company with his father and 
brother buried the body is admissible in evidence : 
25 Cal. 413 ; 98 P.L.R. 1918 and 72 P.L.R. 1916, 
Foil. (Zafar AH, J.). SAIFAL v. Emperor. 

95 I.C. 603=8 L.L.J. 519=27 P.L.R. 580= 
27 Cr.L.J. 827. 

Information by accused that he bwried the dead 

body is not provable under the section. 

In a oaseunder S. 302, I.P.O., the information 
given by the accused that he buried the body does 
not distinctly relate to the discovery of the body 
and is not provable under S. 27: 125 P.L.R. 1920, 
Appl. {Scott Smith and Zafar Ali, JJ.). StriiAKBAN 
Singh v. Emperor. 89 I.C. 901=26 Cr.L.J. 1429= 

A.I.R. 1926 Lah. 138. 
—Statement leading to discovery of property 
should be admitted as a whole. 

If an accused makes a statement which is admis- 
sible under S. 27, tbe whole of the statement 
which leads to the discovery of the stolen property 
is admissible and sentences should not be out up 
so as to reduce the statements only to the actual 
words which the accused may use to express the 
fact that he had hidden the properties. {Spencer, 
Ofg. C.J.). Sogiamuthu PAbayaohi, in re. 

93 I.C. 42=80 Mad. 274= 27 Cr.L.J. 394= 
A.I.R. 1926 Mad. 638. 

^The information given by the accused which 

led to the recovery of certain jewels which had 
been stolen was held to be admissible in evidence 
(Scott-Smithand Fforde., JJ.). Man- 
SHA SlNdH V. OROWNi 86 I.C. 347=7 L.L.J. Sl^ss 
260r.i:i.J. 763=AXRv 1925 L^h. 871. 
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EYIDENCE ACT (1872), S. 30— Admissibility of 
confession. 

-S. 30. 

Admissibility of confession. 

ApproYer’s confession. ^ 

Confession, what is. 

Corroboration. 

Essentials for admissibility. 

EYidentiary Yalue. 

Retracted confession. 

Scope and interpretation. 

Self-exculpatory confession. 

— S. 30— Admissibility of confession. 

Confession of oo-aocused during trial impli- 
cating the other accused in a warrant case is 
admissible. (Johnstmiet J.). RAM KiSHAN v, 
EMPEROR. Ill I.C. 387=29 Cr. L. J. 833= 

11 A. I. Cr. R. 185= A. I. R. 1928 Lah. 880. 
Or. P. Code, S. 162 — Statement by a per- 
son, before he is charged for any ofience by police 
is only an admission and is admissible in evidence 
against him but not against co-accuscd ; A. I. R. 
1927 Cal. 17, Bel, on, {Courtney Terrell, C. J, and 
Adami, J.), RAJ KUMAR SiNGH v. Emperor. 

Ill I. C. 721=9 P. L. T. 349=29 Cr. L. J. 913= 
11 A. I. Cr. R. 133= A. 1. R. 1928 Pat. 373. 

Obiter, — The statement made by an accused 

in Court implicating himself as well as his co- 
accused can be taken into account in considering the 
guilt of the latter. (Suhrawardy and Panton, JJ",), 
NiRMAii Chandra v, emperor, loo I. C. 113= 
31 C. W. N. 239=28 Cr. h, J. 231= 
A. I. R. 1927 Cal. 265. 

A confession of a co-accused implicating 

himsolf and others is admissibloinwevidenoe against 
all the accused under S. 10 and can also be taken 
into consideration against them under the provi- 
sions of S. 30.- {Stuart, C, J'* and Baza, J,), RAM 
Prasad v, emperor. 106 I. C. 721= 

1 L. C. 339=2 Luck. 631=8 A. I. Cr. R. 339= 
A.I.R. 1927 Oudh 369 
—Confession of accused who is convicted on 
his plea of ‘ guilty ’ should not be admitted against 
others. {Svdaiman, J.), Shankbr v* Empbror. 

93 I. C. 231=23 A.L.J. 318=27 Cr. L.J. 339= 
7.L.R. A. Cr. 55=A,I.R. 1926 All. 318. 

<— Oo-accused induced to make confession — 
Confession cannot be relied on. {Zafa/r Ali, J,). 
TEju Singh v , emperor. 92 1, c. 361= 

7 L.L.J. 631=27 Cr. L.J. 285. 

-^plea of guilty recorded after framing of charge 

by Magistrate — Confession is admissible agamst co- 
accused. 

Three hlBrl Were sent up for trial before a Magis- 
trate and proceedings taken agamst them all. 
When questioned, one of them said that he was 
guilty and subsequently pleaded guilty after the 
charge had been framed. 

Held : that his confession could be taken into 
account against the other accused. The trial could 
not be said to have commenced only after the 
recording of the plea of guilty* 38 Mad. 802 and 
33 Mad. 511 (E. B.), Foil (Harrison, /.), EakHE- 
UDDiN 'D, Crown. 95 I.d. 63=6 Lah* 176= 

27 Cr. L.J. 735= A. L R. 1925 Lah. 338. 

A statement by one co-accused that another 

was implicated in the ofEence is inadmissible in 
evidence agamst the other. (ScoU-Smith and 
Fforde, JJ.). Mausha Singh o, Crown. 

86 I.C. 337=7 L.L.J. 51=26 Cr. L.J. 763= 
A.I.R. 1925 Lah. 371. 


EYIDENCE ACT (1872), S. 30— Corroboration. 

Statements of co-accused can be taken into 

consideration and used as evidence not only against 
the person making them but also against the person 
tried jointly with the confessing accused of the 
same ofience. 39 All. 483, Foil, (Prideaux, A,J.C.), 
Mt. Radhi V , Emperor. 75 I.C. 701= 

23 Cr.L.J. 13= A.I.R. 1923 Nag. 27. 

— S. 30— Approver’s confession. 

It is unsafe to base conviction on the uncorro- 
borated statement of approver. 

It is not safe to base a conviction upon the 
evidence of such an approver who obviously is 
deeply interested in putting responsibility for the 
ofience upon shoulders other than his own, un- 
less there is some independent evidence to cor- 
roborate his story in material particulars. The 
mere fact that the approver produced a spear and a 
dang from a field and he stated that the spear was 
used by the accused is not corroboration of the 
approver’s story ; so also the fact that the accused 
was stained with human blood, does not corrobo- 
rate the approver’s story. (Fforde, J,), OHANAN 
Singh v. King Emperor. 99 I.C. 929= 

8 L.L.J. 610=28 P.L.R. 39=28 Cr.L.J. 193= 

7 A. I. Cr. R. 173= A.I.R. 1927 Lah. 78. 

A statement should not be accepted as that 

of an approver without any test' as to his complicity 
in the crime. Such a statement does not amount 
to evidence against the accused. (Dalai, A, J. C.). 
SANT ram V, EMPEROR. 73 I.C. 533= 

23 Cr. L.J. 799= A.I.R. 1923 Oudh 188. 

— S. 30 — Confession—What is. 

Where in a Dhatura poison case one of the 

oo-accused stated that his co-accused brought milk 
and mixed some powder in it, but he did not know 
what that powder was and that his oo-aocused gave 
the milk to the deceased to drink, 

Held, that the statement is not a confession, 
(Fforde^ J,). ABDUL AZVZ v, EMPEROR. 

99 I.C. 1009=27 P.L.R. 331=28 Cr. L.J. 209* 

A statement by an accused that he and his 

co-accused struck the deceased in exercise of their 
right of private defence is in no sense a confession 
and cannot be taken into consideration agamst the 
oo-aocused, (Scott-Smith and Zafar Ali, JI,)* 
MAULU V. EMPEROR. 85 I.C, 371= 

6 L.L.J. 333»26 Cr. L.J. 531= A.1.R.1925 Lah* 832. 

Confession by a person under enquiry under 

S. 4T6, Or. P. Code, is a confession. (Macleod, 0,1, 
and Fawcett, II,), Annaji v, Yyankatesh. 

87 I.C. 593=26 Bom. L.H* $13= 

26 Cr. L. J. 993=A.I.R* 1923 Bom* 335* 
— S. 30— Corroboration. 

- --(Per Bubhedar, A. I. C.)— Confession of cso* 

accused cannot be used to corroborate evidence 
of approver — (Staples, A, I, 0., contra,) A. I. R* 
1921 Nag. 39, Bel on, (lachsan, A,IO, on difference 
between Staples and Subhedar, A.I.Cs,), DOULAT o* 
EMPEROR. 120 I.C. 721=31 Cr.L.J* 153= 

A.I.R* 1930 Nag. 97. 

Confession of one co-accused is to be accept* 

ed against another with caution unless corroborat- 
ed by independent evidence — Confession of one oo* 
accused cannot be said to bo corroborated by con- 
fession of another co-accused. A.I.R* 1921 Pat. 387 ; 
48 Bom. 739, ReL on, (Mi^sta emd Patkar, II.), 
Rama kariyappa v. emperor. 120 l.c, 350= 
31 Bom. L.R. 565= A.LR. 1929 Bom. 827. 

To say that circumstances corroborative of 

oo-aocused ’s confession should be such as would 
themselves support conviction is to render S» 80 
superfluous— What corroborative evidence is neces- 
sary to support qou,viction must 'depend to" 
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EYIOEKGE ACT (1872), S. 30— Corroboration. 

oircTimstances of eaoli case. 4 Oal. 483 ; (Per Jack- 
son, J,YNoPappr. (Per Garth, G,J,), Foil.'; A.I.R. 
1924 Mad. 805, Not appr. {Waller and Jackson, JJ.). 
Uggappa Pdjaei V. Emperor. 119 LG. 474= 
1929 M,W.N. 272=2 M.Cr.C. 96= 
30 M.L.W. 403=1929 Cr.C. 9=30 Cr.L.J. 1071= 
A.I.R. 1929 Mad. 498. 

-*Tlie mere fact that the statement of the co- 

accused was used as corroboration of another part 
of the finding about guilt is not a ground for setting 
aside the conviction. (Wort, J,). SHEODATT ROY 
V. Emperor, lio I.C. 803=29 Cr. L.J. 771= 
11 A. I. Cr. R. 43=10 P.L.T. 423= 
A.I.R. 1929 Pat. 64. 
pjxistence of a motive for the offence is not suffi- 
cient — Ferson charged must he indubitably identified 
with the act committed. 

The esistonoQ of general hostility, general 
enmity and a desire, however strong, or a motive, 
however efioctive to procure the death of another 
person may be a piece of circumstantial evidence, 
but is not corroboration of a sworn statement of 
participation in a particular crime. Oorroboration 
must point indubitably to the identification of the 
person charged with the particular act with which 
the direct evidence connects him. (Walsh and 
Dalai, JJ.). KAliWA v. EMPEROR. 95 I.C. 74= 
48 AIL 409=24 A.L.J. 410=7 L.R. A.Cr. 105= 
27 Cr, L.J. 746 = A.I.R. 1926 All. 377. 
— S. 30— Essentials for admissibility. 

When the statement is s el f-in criminatory and 

also implicates a co-accused, the self-implication 
is the guarantee for the truth of the accusation 
against the co-accused and may bo taken to be a 
substitute for the sanction of oath. (Young and 
Sen, JJ.). Mt. Khuban v, Emperor. 

120 I.C. 257=31 Cr.L.J, 26=1930 Cr.C. 45= 
A.I.R. 1930 All. 29. 
-——Before S. 80 of the Evidence Act can be 
applied it must be proved that a confession has 
been made by one of the persons who are being 
tried jointly for the same ofienoe and that the con- 
fession afieots the person making it as well as 
some other persons so jointly being tried. The 
section is new to the Indian Evidence Act as con- 
trasted with the English Law and must be con- 
strued strictly. When once there is no such confes- 
sion as afieets the person making it any statement 
made by one accused cannot be treated as evidence 
against the co-accused or be taken as affording cor- 
rbboration of the evidence of the approver. 
(Beaseley, G* J. and AnanthaJci'ishna Iyer, J.). 
ABBOi NAiDU V. Emperor. 1929 M.W.N. 698. 
— — -statement, for using it against the co-accused 
must he a confession in respect of an offence with 
which all are charged. 2 All. 444, Bel. on. (Ohotz- 
mr and Gregory, JJ.). BhadrbswAB Saedar v. 
Emperor. 109 I.C. 351=29 Cr.L.J. 527= 

32 C.W.N. 731=47 O.L.J. 526= 
10 A.I.Gr.R. 219=A.LR. 1928 Cal. 416. 
— — '^-Statement must not be self -exculpating. 

Section 30 contemplates a statement, whiohy 
taken by itself, is sufficient to justify the convio- 
tiou of tho person making it for the offence for 
which he is being jointly tried vribh the other 
perHbn or persons against whom it is tendered. 
2 ML 444. Foil. (Wadegaonkar, A. J. C.). Raghu- 
IsTATEv. llMPEROB. 89 I.C. 316=23 N.L.R. 62= 
bi . , 26 Cr.L.J. 1380=A. I. R, 1926 Nag^ 119. 

. •‘ .mS taUmenb rmist inculpate the maker himself 
thah or at hast epially with the co-accused. 

S?he test to determine whether any statement by 
Jiqo-aoctfcsed to a confession under S. 80 


EYIDENCB ACT (1872), S. 30-Essentials for 
Admissibility. 

is to see whether his statement proposed to be 
used in evidence against another is sufdcient by 
itfeelf to justify his conviction for the offence for 
which he is jointly tried with the other person 
against whom it is tendered. The statement of 
one prisoner cannot he taken as evidence against 
another prisoner under S. 30 unless the parties are 
admittedly in pari delicto, that is, unless a con- 
fessing prisoner implicates himself to the full as 
much as his co-prisoner whom he is criminating. 
The ratio decidendi of the cases bearing on this 
point is that statements which inculpate the 
maker more than, or equally with, others, alone 
can afford any satisfactory guarantee of their 
truth. This necessarily means less weight must 
be attached to statements which implicate the 
maker in a lesser degree than others. Where the 
principal blame is laid on others the sfeatoment is 
self-serving according to the ideas of the person 
making it and is entirely excluded from considera- 
tion. There is absolutely no guarantee what- 
ever as to its truth where the statement entirely 
exonerates the maker. Such a statement cannot 
be held admissible as against the co-accused. 
(Kinkhede, A.J.O.). Shbocharan v. Emperor. 

90 I.C. 383=21 N.L.R. 88=26 Cr. L.J. 1537= 
A.I.R. 1926 Nag. 117. 
— — ‘Oonfession to be used against co-accused 
must be oonfession of guilt of maker. (Boss and 
Kulwant Sahay, JJ.). BignA Kumhar v. Em- 
peror. 94 I.C. 258=1926 P.H.C.G. 167= 

27 Cr. L.J. 594= A.LR. 1926 Pat. 440. 
—A confession should justify the oonvictioh 
of the confessor , and only then it is admissible 
against the confessor’s co-accused. 22 Cr. L.J. 
260, Foll.(I[arrison, J.). EAKHR-UD-DIN GROWN, 
95 LC.63=6 Lah. 176=26 Cr. L.J. 735= 
A.LR. 1925 Lah. 435. 

Confession to be admissible must equally 

inorimiuate the maker with the oo-acousod against 
whom it is to be used. (Kotwal and KinJihede, 

A. J.Cs.), SHBROO V. emperor. 81 I.C. 891 = 

23 Cr. L.J. 1067= A.I.R. 1925 Nag, 78. 

Gonfession of co-accused must implicate the 

maker to the same extent as the other accused. 

The statement of an accomplice is taken into 
consideration when he himself admits his own 
guilt to the same extent to which he implicates 
others. His confession may he taken into consi* 
deration against such other persons as well as 
against himself, because the admission of his own 
guilt operates as a sort of sanction which to some 
extent takes the place of the sanction of an oath 
and so affords some guarantee that the whole 
statement is a true one. The word ‘ confession ’ in 

B. 30 cannot be construed as including a mere in- 
culpatory admission of guilt. A oonfession unsup- 
ported by other testimony is evidence of the weakest 
kind against a co-accused. 7 All. 646, Foil. (Dalat 
and Cuming, A.J.Cs.). Shbo AMBAR v. EMPEBOR. 
77 I.C. 439=25 Cr. L.J. 391= A.I.R. 1925 Oudh 295. 

Only a confession implicating the maket 

and not exculpating him is admissible as against 
fehe other co-accused. (Kennedy, J.O. and Baymond, 
AJ.C.). TOPANDAS V. EMPEROR. 81 I.C. 249= 

25 Cr. L.J. 761= A.I:R. 1925 Sind 116. 

Merely because a confession is not complete 

and detailed up to the hilt it does not become in- 
admissible against a co-aoeused. {Walsh and Byves, 
JJ.). LAKHAN m EMPEROR. 84 I.C. 548= 

5 L.R.A. Cr. 101=26 Cr. L J- 324= 
7 A.I.R. 1924 AIL 511, 
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EYIDENCB ACT (1872), S. 30— Essentials fop 

Admissibility. 

Confession of co-aooused need not comjpletely 

implicate himself — Substantial implication is suffici- 
ent. 

No general rule can be laid down as to tbe 
admissibility of confession against oo-aoouscd and 
eaoli case must be decided on its own facts. All 
that is roo[uired is that tho confession should sub- 
stantially implicate its maker in regard to tho crime 
with which he and his co-accused are charged. It 
is not necessary that there should be an admission 
df actual guilt. It is sufficient if the admission 
establishes constructive guilt. [Mullick and Buck- 
nill, JJ.). SUKA RAUT v. EMPEROR. 

75 I.C. 705=5 P*L.T. 503 = 25 Cp. L.J. 17= 
A. I. R. 1025 Pat. 357. 
— S. 30— EYidentiary Yalue. 

Statement of accused taken after close of 

prosecution case under S. 342, Oriininal P. 0., 
implicating co-accused — It is admissible against 
co-accused — But no weight can be attached to it if 
oo-aoousod implicated by it was not given opportu- 
nity to cross-examine accused nor was he asked 
any questions to explain allegations made against 
him and statement was not made on oath. 5 Cal. 
483 ; A.I.E. 1923 All. 322 ; 38 Mad. 302 ; 17 All. 
624 and 23 All. 53, Cons.^ 6 Bom. 124, Bel. on. 
(Mirza and Broomfield, JJ.). WILLIAM COOPER v. 
Emperor. 32 Bom. E.R. 757= 

A.I.R. 1930 Bom. 335. 

In the ab senoe of any corroboration eonnoct- 

fng an accused with tho commission of olloncos 
the confession of a co-accused cannot be taken into 
consideration against him. [Broadway and Agha 
Haidar, ff.), Arjan SinOH v. EMi»BROR. 

119 I.G. 325=30 P.L.R. 656 = 30 Cc. E.J. 1056 = 
11 Eah, 106= A.I.R. 193) Bah, 257. 

Tho sclf-inoulpatory confession of an 

accused implicating his oo 'accused is fact upon 
which alone tho conviction of his co-accused 
cannot be legally based. Nor can such a con- 
fession even if it be corroborated by other evidence 
which is insufficient by itself to aUsStain the con- 
viction of tho non-coufossing co-accused form a 
legal basis for his conviction. 

Per Full Bench , — ^But if there is any other 
relevant matter implicating tho co-accused tho 
Judge is permitted by S. 30 to consider confession 
stlong with the said matter and as a result of such 
consideration to convict the accused. (Per 
Subhedar, A.J.O.). Such confession can be legiti- 
mately used to corroborate other evidence and even 
to supplement the same in those exceptional oases 
in which without such aid the other evidence falls 
short by very narrow margin of that standard of 
proof which is requisite for a oonviotiion. 

Where the other evidence was to the efieot that 
the accused were seen going on the night of the 
murder towards the place where the deceased lived 
and that there was general enmity between the 
accused and the deceased the evidence is ineuffi- 
cient to justify conviction of the non-oonfossing 
co-accused. 24 W.R. 42 Or. and 9 0. P.E.E*. 35 Or., 
Appr. ; A. I. E. 1926 All. 377, Bel, on; other case 
law discussed, [Findlay, J.O,, Macnair and 8uhhe- 
dar, A.J.Cs.), GOBARYA v. EMPEROR. 

A,I.R. 1930 Nag. 252 (F .B.). 

— — »Tho statement of a oo-aooused is admissible 
in evidence but according to the usual practice 
and as a rule of prudence it is unsafe to accept the 
tainted testimony of an aoeomplioe so long as it is 
not corroborated in material particulars. The 
diffionjty enhances where the said accomplice does 


EYIDEKCE ACT (1872), S. 30— Retracted con- 
fessions. 

not adhere to his statement. [Sen, J.). MAN 
Singh v. Emperor. 121 I.C. 103= 

11 L. R. A. Cr. 1=13 A. I. Gr. R. 52= 
1929 Or. C. 656=31 Cr. L.J. 206= 
A.I.R. 1929 All. 928. 

-Although a confession of one co-acoused may 

be taken into consideration against another under 
the provisions of S. 30, it would be uusafe, if not 
illegal, to rely on it without further corroboration 
in material particulars. [Harrison and Dalip 
Singh, JJ.). Karam Din v. Emperor. 

115 1.0.1=30 Cr. L.J. 383= 
A.I.R. 1929 Lah. 338, 
——Where there is nothing against an accused 
person but a confession made by a co-acoused from 
the dock at the trial, a conviction cannot bo sup- 
ported. [Waller, J.). GOVINDA NAIDU v. 
Emperor. 118 I. C. 512=1929 M, W. N. 391= 

2 m. Cr. C. 78=30 Cr. L.J. 932= 
A. I. R. 1929 Mad. 285. 

An accused person cannot be convicted solely 

on such a confession made by a co-acoused implicat- 
ing him. 9 0. P. L. E. 35 Or. and 37 Or.; 24 W. E. 
(Gr.) 42 ; 38 Gal. 559, Bel, on, [Kinhhede, A. J. C.), 
Neeha V. Emperor. 103 I.C. 801= 

11 N.L.J. 105=23Cr. L. J. 609= 
10 A. I. Cr. R. 350= A.I.R. 1323 Nag. 213., 

Conviction based solely on confession of co- 

accused is bad. 

Under S. 30 tho Court may take into considera- 
tion a confession made by an aoousod person as 
against tho oo-accusod, but tho Court can only 
treat a confession as lending assurance to other 
ovidonco against a co-accused and a conviction 
based on the confession of a co-accused alone 
would be bad in law, 38 Cal. 559, Foil. [Das and 
Scroopo, JJ.), UBVENDRA BHATTAOHANDRYA v. 
Emperor. 101 1. C. 881=28 Cr.L.J. 597= 

8 P.L.T. 566=8 A.I.Cr.R. 151= 
A.I.R. 1927 Pat. 237. 

Oonfossion by itself cannot be treated as 

sufficient ovidenoo upon which a conviction can be 
based of tho oo-aooused. [Wazir Hasan, A.J,0,)* 
manna Lal V. KING Emperor. 75 I.C. 783= 
27 O.C. 50=25 Cr.L.J. 59 = 
A.I.R. 1925 Oudh 1. 

A confession is only evidence against the 

person who makes it, A conviction of an accused 
based solely on tho oonfossion of another accused 
cannot stand and there must bo independent evi- 
dence entirely outside if the confession can be 
used. [Ooutts Trotter, G.J,). Lilaram GANGAN- 
MOLL, In re, 81 I.C. 817=20 M.L.W. 202= 

25 Cr. L.J. 1051= A.I.R. 1925 Mad. 805. 
‘Confessing co-accused’s evidence is practical- 
ly that of an approver, and must bo treated as such 
especially whore the confession was not free from 
inducement. iJWazvr Hasan cmd Cuming, A.J,Os>)* 
Mahadeo u. Emperor. 10 o. L. J. 280= 

A. L R. 1925 Oudh 65. 

Whether tho confession of an accused can be 

used against his oo-aoousod should be determined 
cn seeing whether the accused can be convicted 
on that confession of the crime with which ho and 
the co-acOused were charged. [Shadi Lah 
Wilh6rforee, J,), Ohunni LAL v, EMPEROR. 

69 I.C. 680=22 Cr.L.J. 260 (Lah.). 

— S. 30— Retracted confessions. 

——In cases whore the sole evidence against the 
aooused is that of a retracted oonfossion such conn 
fession if it is rallied ph must be relied on as. a 
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EYIDENCE ACT (1872), S. 30—Retracted con- 
fessions. 

whole and not onl^ in part. {Young and Sen ^ JJ.), 
DURJAN V. Emperor. 121 1.G. 5 50= 

1930 Cr. C. 84=31 Cr.L.J, 300= 

A I.R. 1930 All. 192. 

—Value of. 

A retracted confession is sufficient evidence 
for convicting the person who made it if the Court 
believes it to be true. As regards the person ma k- 
ing it such a confession may even without any 
corroborative evidence form the basis of oonvicti on. 
As regards his co-accused corroborative evidence is 
necessary, 20 All, 133 ; 29 All. 434; A. I. R. 1925 
All. 627 and A. I. R. 1927 Oudh 17, Bel. on. (Baza 
and Nanavutty, JJ.). Wajid ^j.Bmperob. 

7 0. W. N. 805 = 1930 Cr. C. 952= 
A.I.R, 1930 Oudh 412. 

-' R etracted confession of accused standing 

unrebutted and corroborated sufficiently, by 
material evidence, is admissible and goes strongly 
against co-accused. A. I- R. 1929 Oudh 167, Bel, 
on. {Baza and Nanavutty, JJ.). WAJID v. 
Emperor. A.LR. 1930 Oudh 412. 

When material for conviction of co-accused. 

The retracted confession alone of an accused is 
not sufficient to justify the conviction of a oo- 
aeoused, but where such confession stands un- 
rebutted, and there is no thing to show that the 
accused had any reason for naming other men 
feilsely, and his story fits in e xactly with the facts 
known or proved and is corroborated sufficiently 
by material evidence against the co-accused, ^the 
confession is admissible, and may be a strong piece 
of evidence against the co-accused. {Baza and 
Nanavutty, JJ,). Hazari v. Emperor. 

7 0. W. N. 527= A. L R. 1930 Oudh 353. 

There is no disthiction between retracted and 

unrePracted confession. 

The Evidence Act mak es no distinction what- 
ever between a retracte d or unretracted confession. 
Both are equally admissible and may bo taken into 
consideration against the accused though it may 
be that less weight would be attached to a retract- 
ed confession. {Cuming and Lort Williams, J J,)* 
GouB Chandra das v. emperor. 

115 I. C. 359=32 C. W. N. 1004= 
30 Cr.L.J. 475=A.I.R, 1929 Cal. 14. 

Retracted confession must be corroborated 

by independent evidence in material details. {Fforde 
and Jai Lai, JJ.), Mt, Miean v. Emperor. 

116 I. C. 621=30 P. L. R. 377= 
30 Cp. L. J. 640=1929 Cr. C. 167= 
13 A. 1. Cr. R. 49 = A.I.R. 1929 Lah. 597. 

■ -Confession retracted though to be regarded 

with suspicion is admissible — ^If oorroborat ed in 
material particulars or otherwise truthful it can 
be used even against co-accused. (Courtney- 
Terrell, 0, J. and AUenson, J.)» Shbonarain 
S iNOH V. Emperor. 117 1. C. 43= 

8 Pat. 262=10 P. L. T. 228= 
30 Cr. L. J. 716= A.I.R. 1929 Pat. 212. 

Retracted confession of oo-aocused is not 

sufficient for conviction. SOP. R. 1914, Or,, Bef* 
{BUde, J*.). pala Singh v. Emperor. 

107 l.C. 614 =29 Cr. L. J. 267= 
9 A. I. Cr. R. 527=A.I.R. 1928 Lah. 329. 
—— — The rule is now firmly established that ordi- 
, narity, it is improper to use the retracted confes- 
sion of an accused- person against his co-accused, 
aM thsit, generally speaking it is not safe to 
convict the maker of such a confession without 
©orroboisation in material jpartioulars. (Teh Chand 


EYIDENCE ACT (1872), S. 30— Scope and inter- 
pretation. 

and Coldstream, JJ.). Sher ]Mahombd v. 
Emperor. 104 1. C. 630=28 P.L.R. 583= 

9 A. I. Cr. R. 56=28 Cr. L. J. 854= 
A. I. R. 1927 Lah. 765. 

Retracted confessions although they are 

nevertheless evidence against the person making 
them cannot be used as against the co-aooused 
without substantial! corroboration. {Das and 
Scroope, JJ.), DBVENDEA BHATTACHANDRTA 
V. Emperor. 101 l.C. 881=28 Cr. L.J. 497= 

8 P.L.T. 566=8 A. I. Cr. R. 151= 
A.I.R. 1927 Pat. 257. 
—As a matter of practice the Courts decline to 
convict accused persons on retracted confessions 
unless these confessions receive material corrobo- 
ration, but this is a rule of prudence, not a rule of 
law. (Das and Scroope, J J.), DBNBNDEA BHAT- 
TACHANDRYA V. EMPEROR. 101 l.C. 881 = 

28 Cr. L.J. 497=8 P.L.T. 566=8 A. I. Cr. R. 151= 

A.I.R. 1927 Pat. 257. 
It is not safe to base conviction on the retract- 
ed uncorroborated confession of a co-accused and 
mere identification of an accused person by a 
confessing accused, who admittedly knew him, is 
absolutely no corroboration of the statement of 
the confessing accused. Also the mere fact that 
the accused were not found at their house and 
that they were absconding is no corroboration of 
such a confession. (Bamrji, J .). Dungar v. 
Emperor. 95 l.C. 938=7 L. R. A. Cr. 143= 
27 Cr. L.J. 858= A.I.R. 1926 All. 603. 
The confession of an accused person, whe- 
ther retracted or not, can be taken into considera- 
tion as against his oo-aooused. But an accused 
person cannot be convicted solely on the confes- 
sion or confessions of his co-accused unsupported 
by other evidence : 3 U. B. R. 3, Foil. (Carr, J .), 
NGA PO KANZ V. EMPEROR. 95 l.C. 71= 

4 Rang. 45=27 Cr. L.J. 743= A.I.R. 1926 Rang. 127, 
— S. 30— Scope and interpretation. 

^Per Macnair, A.J.C. — ^When S. 30 lays down 

that the Judge may consider a fact in certain cir- 
cumstances it plainly declares that fact to be rele- 
vant in those circumstances. (Findlay, J.C., Mao* 
nair and Subhedar, A.J. Os.). GOBARYA v. EM- 
PEROR. A.I.R. 1930 Nag. 242 (F.B.). 

P er Full Court has discretion to ex- 
clude a confession by an accused altogether from 
consideration against the oo-aooused if it is so dis- 
posed, Per Maonair, A.J.C. — The use of the word 
may ** does not show that every confession is of 
very small- value against a oo-acoused. It cannot 
be said that the word “ may ** gives the Court 
right to exclude the confession from consideration 
if it is so disposed. The Judge is given a disore-' 
tion but the discretion must be exercised in a judi- 
cial manner; if the confession would help in arriv- 
ing at a decision that the accused is guilty he 
must do so. (Findlay, J.G., Macnair and Subhsdar, 
A.J.Cs.). GOBAEYA V. EMPEROR. 

A.I.R. 1930 Nag. 242 (F.B.). 
^^*Same offence ** — Meanmg. 

Tho expression “same offence*’ in S. 30 means 
the identical offence and does not mean an offence 
of the same kind. The legislature did not intend 
the section to cover different offences in the same 
transaction by different persons. The illustration 
to B. 30 makes the meaning of the section quite 
clear. (Cuming and Lort-Williams, JJ.), GOTJB 
Chandra dab v. emperor. 115 1.c. 359= 
32 C.W.N* 1004= 30 Cr.L.J. 475= 
A. L R. 1929 Cal. 14. 
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BYIDENCE ACT (1872), S. 80-Scope and inter- 
pretation. 

S ection 80 does not refer to statements made 

at the trial but the statements made before and 
proved at the trial : 33 Mad. 802, Diss, from ; 
45 All. 323 and 4 Cal. 483, Appr, (Waller, J.). 
GOVINDA NAIDU V. EMPBEOR. 118 I.C. 512« 

2 M.Cr.C. 76=30 Cr.L.J. 932= 
A.l.R. 1929 Mad. 283. 
— “ May taTce Mo consideration.'' 

The expression * may take into consideration* 
points to the necessity of there being other evid- 
ence on record to which this statement can lend 
assurance. (KinTchede, A. J, C.). Nebha u. 
Emperor. 109 I.C. 801=11 N.L J. 104= 

29 Cr.L.J. 609=10 A.I.Cr.R. 340 = 
A. I. R. 1928 Nag. 213. 

■ - — * Affect ’ — Meaning, 

The word “ aSeot’* is a very wide one and S. 30 
is not limited to a case where the confessing accu- 
sed directly implicates another accused as well as 
himself but also covers a case where the confession 
indirectly affects a co-accused. (Fawcett and Mad- 
gavhar, JJ.), Emperor v, Shivabhai Beohar- 
EHAI. 97 I.C. 660=50 Bom. 683= 

28 Bom.L.R. 1013=27 Cr.L.J. 1140= 
A.I.R. 1926 Bom. 513. 

To use therefore a statement made in the 

dock by one accused against the other in a joint 
trial, offends against at least two of the fundamen- 
tal principles of criminal law. What is contem- 
plated by Section 80 is formal proof by the prose- 
cution of a confession previously made. When you 
prove a confession made by a person, you tender 
evidence at the trial that on some previous occa- 
sion he did in fact make a confession, and that is 
the only thing which was ever contemplated by the 
section. (Walsh, J*.). Mahabbo PRASAD v. 
KING Emperor. 76 I.C. 1025=23 Cr.L.J. 305= 
21 A.L.J. 179=45 All. 323. 

— S. 30-— Self-exculpatory confessions. 

The statement of the accused in her confes- 
sion admitting her guilt on implicating the co- 
accused is a self-exculpatory statement and is 
inadmissible in evidence against the co-accused. 
(Baza and PuUan, Jf.), EMPEROR v, Ohattar- 
PAL Singh. 7 O.W.N. 980. 

—Confession exculpating author from alleged 
ofienoe is not confession and should not be relied 
upon for convicting co-accused. (Boys and Young, 
JJ,), Abdul Jalil Khan v. Emperor. 

A.I.R. 1930 All. 748. 

Self- exculpatory statement of accused should 

not bo taken into consideration against his co- 
accused. (Mirm and Murphy, JJ), EMPEROR u. 
0. E. Ring. 120 X.C. 340=53 Bom. 479= 

31 Bom. L.R. 545=1929 Gr. C. 114= 
31 Cr. L. J. 65= A.I.R. 1929 Bom. 296. 

^Where a self- exculpatory statement is volun- 
teered by a co-accused it is inadmissible in evidence. 
(Suhhedar, AJ,0,), SHAMLAL v. EMPEROR, 

120 I.C. 210=31 Cr. L.J. 15=13 A.I. Cr. R. 157= 
1929 Cr. C. 673=A.I.R. 1929 Nag. 350. 

—A confession made by one of the co-accused 
who does not implicate himself to the same extent 
as he implicates the other co-accused is of very 
little value at least as against the other co- 
accused. (GourMy-Terrell, 0. J. and Fazl Ali, J ), 
KuNJA SuBUDHi V, Emperor. 116 I.C. 770= 
8 Pat. 289=10 P.L.T. 649=30 Cr. L.J. 675= 
1929 Cr. C. 62=18 A.I. Cr. R. 148= 

> A.I.R. 1929 Pat. 275. 


EVIDENCE ACT (1872), S. 81— Explained admis^ 
sions. 

-Statements implicating co-accused but not 

incriminating maker are not admissible in evi- 
dence. (Aston, A.J'.C,). WAHID BUX v, EMPEROR. 
120 I. C. 81=1929 Cr.C. 678=30 Cr.L.J. 1121. 

A.I.R. 1929 Sind 250. 
—A confession, intended to be exculpatory 
as regards the person confessing, is inadmissible 
against a co-accused though it is admissible 
against the confessor. Case-law considered, (Find- 
Offg, J, C, and Prideaux, A, J, C,), DiWAN 
Bhtmar V. Emperor. 91 I.C. 1002= 

9 N.L.J. 83 = 27 Cr.L.J. 186= A.I.R. 1926 Nag. 229. 
— S. 31— Admission by co-defendant. 

Suit for possession — Admission by co-defen- 
dant of plaintifi’s title— No evidence by plaintifi— 
Admission is not sufficient proof of plaintiff’s 
title. (Jai Lai, J.) SA.IDU v. Mehr BAD. 

101 I.C. 589= A.I.R. 1927 Lah. 356. 
— S. 31— Conclusive admission. 

Admissions under Civil P. 0., 0. 10, R. 1 are 

conclusive. (Sulaiman and Banerji, JF,), ABDUL 
AZIZ V. MT. MariYAM BIBI. 97 I. C. 176= 

49 All. 219=25 A.L.J. 48= 
A.I.R. 1926 All. 710. 
— S. 31— Divorce proceedings. 

Divorce Act, S. 13— Husband admitting adul- 
tery alleged by wife — ^Admission is sufficient proof 
even in absence of other evidence, Robinson v. Ro- 
binson, 29 L. J. N. S. 178, Foil, (8hadi Lai, C. J, 
and Zafar\Ali, J.), Mrs. M. V. O’Bonbll v, 
0. B. O’DONELL. 9 L.L.J. 315= 

A.I.R. 1927 Lah. 491. 
— S. 31— Effect of admission against third per- 
son. 

An admission cannot have binding effect on 

a third person claiming under an independent 
title. Where a Hindu father made an admission 
as regards the law applicable. 

B[eld, that it was not binding on the son because 
he did not claim through the father. (Graham and 
Mitter, JJ,), GOPAL JANA V, BROJA MOHAN 
SWAMI. 84 C.W.N. 944. 

— S. 31— Execution proceedings, 

—Admissions made in execution proceedings 
must be held to be binding when the unsuccessful 
party proceeds to a suit. (Dalai, J,), GORDHAN 
DAS 0). Husainea. 103 I.C.34= A.I.R. 1927 All. 659. 
— S. 31— Explained admissions. 

Admissions are on a somewhat similar foot- 
ing to a retracted confession, and it is difficult to 
base'a conviction on suoh-an admission. (Addison 
and Kemp, JJ,). EMPEROR v, BAKHWAR Lal. 

102 I.C. 492=8 A.I. Cr. R. 196=28 P.L.R. 313= 
28 Cr. L.J 556= A.I.R. 1927 Lah. 549. 

— S. 32. 

Dying declarations. 

Ordinary course of business. 

Panda’s register. 

Pedigree. 

Previous statement. 

Public interest. 

Recitals. 

Relationship. 

Revenue papers. 

Scope. 

Special means of knowledge. 

Statement after dispute. 

Statement againstinterest. t 
Unreasonable ddlay or. expense. 

Verbal statentents* 

/ . Hisoelinnontts. 
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BYIDEHCB ICT (1872) S. 32-Dying declara- 
tions— Admissibility. 

— S. 32—Dying declarations— Admissibility. 

^The statement of a woman, wbo was alleged 

to have been raped ard who committed suicide 
three days later, made immediately, after the in- 
cident is inadmissible in evidence as it * was not 
the cause of her death. {Wallace and Jackson, JJ.), 
KappinAIAH 'd, EMPEBOil. 1930 M.W.N. 702. 

Statement by deceased before Third Class 

Magistrate not competent to record statement 
under Criminal P.O., S. 164 — Statement is yet rele- 
vant under S. 32 (1). (Zafar All and Addison, JJ,). 
CHADJI V. EMPEEOE, 120 I.C. 274= 

1930 Cr. C. 28=31 Gr.L.J. 79= 
A. I. R. 1930 Lah. 80. 

^Where a person dies in a hospital after being 

assaulted and hurt, not of the injuries but of a ma- 
lady independent of such injuries such for example 
as pneumonia, the dying statement of such person is 
not admissible in evidence in a trial of his assaul- 
ters under S. 324. {Pullan, J.), WALI Mohammab 
V, Empebob. 7 O.W.N. 466= A.I.R. 1930 Oudh 249. 
—-Declaration made by a dying person, though 
he lingered on for some days, is a dying declara- 
tion. JJ.)* thakdb Singh u. 

Empebob, 113 1.C. 177=10 L.L.J. 463= 

30 Cr.D.J. 65=11 A.I.Cr.E. 543= 
A. I. R. 1929 Lah. 64. 

A dying declaration which contradicts itself 

in its various parts is inadmissible in evidence. 
INAYAT ALI v, EMPEBOB. 108 I.G. 526 = 

10 A.I.Gr.R. 68=29 Cn.L.J. 418. 

A dying declaration as to the cause of death 

is admissible even when the charge is not one of 
homicide. 6 W. R. (Or.) 75, Foil. {Mnllick, Ag. 
C. J. and Wort, J.). Lalji Dtjsadh v. Empebob. 
106 I.G. 698=6 Pat. 747=9 A.I. Cr. R. 379= 
29 Gp. L.J. 105= a. I. R. 1928 Pat. 162. 

Dying declaration certified by its recorder in 

Court to be correct is admissible in proof of its 
contents. A.I.R. 1922 Oal. 382, Foil. {Harrison 
andJaiLal, JJ.). PABTAB SiNGH v EMPEBOB, 
92 I.G. 167= 7 Lah. 91=27 Cr. L.J. 215= 
28 P.L.R. 222= A.I.R. 1926 Lah. 310 
•——Dying declaration of one of the daooits as to 
the circumstances of dacoity before a Magistrate is 
admissible against him, so far his implication in 
the crime is concerned but is not admissible 
against other dacoits. {Daniels, J.). DANNU 
Singh v. Empebob. 85 I.G. 643=26 Cr. L.J, 547= 

5 L.R. A. Cr. 201=A.I.R. 1925 All. 227. 

— Sn 32 — Dying declarations— Cause of death. 
—— First information Report is admissible under 
S. 32 (1), Evidence Act, as the statement of a person 
(since deceased) relating to the circumstances of 
the transaction which resulted in his death. (Teh 
Chand and Johnstone, JJ.). KAPUE SINGH v. 
Empebob. 123 I.G. 120=31 P.L. R. 83= 

31 Cr. L.J. 475=A.I.R. 1930 Lah. 450. 

The first information report could also be 

tendered in a proper case under S. 32 (1) as a 
declaration as to the cause of the informant’s 
death. {Rankin and Duval, JJ.). AZIUABUY v. 
Empebob. 99 I.G. 227 =44 C.L.J. 253= 

28 Gr. L.J. 99=84 Cal. 237= 
A,I.R. 1927 Cal. 17. 

Statement by a person as to circumstances of , 

transactions resulting in her death are admissible 
when cause ot her death is in queslaon. {Aston, 
A.J.G.) WahiB'Bux V, Empebob, 120 1.C. 81= 
1929 te. C. 678=80 Ci^. I*.J. 1121= < 
A.DH.t929|Sind250, 


EYIDENCE ACT (1872), S. 82— Dying doclara- 
tions — EYidentiary Yalue, 

— -—Statement, as to circumstances of transaction 
resulting in death made before injury was inflicted 
is admissible. A.I.R. 1924 Lah, 253 ; 4 Lah. 461, 
Diss.; A.I.R. 1924 Kag. 115 and 20 P.R. 1916 Or., 
Rel. on. {Fawcett and Madgavhar, JJ.). Empebob 
V. Shivabhai Bechaebhai. 97 I.C. 660= 

50 Bom. 683=28 Bom.L .R. 1013= 
27 Cr. L.J. 1140=A.I.R. 1926 Bom. 513. 

'Report to police showing motive for murder is 

admissi'Ue. 

B made a report to the police that he was slapped 
by a ‘pahelwan* of Nagpur because he had refused 
to deliver the keys of a house. Nest day, B was 
murdered by G, who was identified as the assail- 
ant of R on the previous day, 

Held, that the report discloses the motive for the 
murder and is admissible in evidence. {Baker, J.G. 
and Kotwal, A.J.G. ). Chunnilae u. King Empe- 
BOE. 88 I.C. 353=7 N.L. J. 144=26 Cr. L.J. 1121= 

A I.R. 1924 Nag. 115. 
— S. 32--Dying declarations— EYidentiary Yalue. 

It is unsafe to convict a person merely on the 

dying'statement when such statement is not record- 
ed in the deceased’s own words and contains a 
note of the substance of what deceased told the 
police, {Boys and Young, JJ.). EMPEBOB u. 
SIKANDAE. 193D Cr. C. 737= A.I.R. 1933 All, 532. 
Although a dying declaration, if properly re- 
corded is a valuable piece of evidence, but if while 
the statement is being recorded a third person is 
present and prompts the deceased to give out 
names of certain accused, it would be exceedingly 
unsafe to attach any weight to such a dying state- 
ment. {Broadway and Zafar Ali, JJ.). BlSHEN 
Singh v. The Obown. 96 I.C. 215= 

8 L.L.J. 296=27 P.L.R. 434=27 Gr.L.J. 903= 
A.I.R 1926 Lah. 496. 
——No reliance would be placed on the dying 
declaration when it is made at a time when the 
deceased must have been well aware of the fact 
that the accused h.as been named as his assailant. 
{Broadway and Zafar Ali, JJ.). Muzappab v. 
Empebob. 99 I.G. 322=8 L.L.J. 410= 

27 P.L.R. 632=28 Gr.L.J. 114. 

ReliaUlity depends upon circumstances in 

which declaration was made and nature of Us record. 

A dying declaration under the Indian Law as- 
sumes a character very widely difierent from what 
it is under the English Law. A dying declaration 
is relevant under the Indian Evidence Act, whe- 
ther the person who made it was or was not at the 
time when it was made, under expectation of 
death, and the weight to he attached to it depends 
not; upon the expectation of death which is a 
guarantee of its truth, but upon the circumstances 
and surroundings under which it was made and 
very much also upon the nature of the record that 
has been made of it. Hence it becomes almost al- 
ways a (question of fact as to whether it should be 
relied upon or not. {Qreavee and Mukerjee, JJ,). 
Empebob v. Pbemananba Dutt. 

88 I.C. 1000 = 29 C.W.N. 738= 42 C.L.J. 247= 
52 Cal. 987=26 Cr.L.J. 1256=A.I,R. 1925 Cal. 876. 
Dying declaration of inhabitants of a Pun- 
jab is unsafe as basis of conviction. {Scott-Smith 
and Martineau, JJ.), BAKHSHISH SiNGH v. Em- 
PEBOR. 86 I.C. 826=26 Gr.L.J. 890= 

A.I.R. 1925 Lah. 549. 

Dying declaration though conflicting with 

initial report is nut wholly unreliable. {Broadway, 
J.), MtJLA SjNGH Empebob. ^ 71 I.C. 593= 

24 A4.R. 1924 Lah. 418, 
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EYIDENCE ACT (1872), S. 32-^Dyiiig declara- 
tions— Partial acceptance. 

— S. 32— Dying declarations— Partial acceptance. 

Acceptance of dying declaration in part and 

refection of the rest is not permissible, 

A dying declaration stands upon a widely dif- 
ferent footing from the testimony of a witness 
given in Court. In the case of the latter it is 
permissible and at times necessary under cer- 
tain circumstances to accept a part which is un- 
impeachable and reject that which is obviously 
untrue, though, to found a criminal conviction on 
such appraisement of evidence will be very often 
unsafe. As regards a dying declaration, to accept 
a portion and reject the rest is entirely out of 
the question; there must be absolute guaran- 
tee of the accuracy of the record and the truth of 
the entire statement before it can be acted upon. 
[Greaves and Muherji, JJ,). Emperoe v, PRE- 
MANANDA DUTT. 88 LC. 1000=29 C.W.N. 738 = 
42 C.L.J, 247=52 Cal. 987=26 Gr. L. J. 1236= 
A.I.R. 1925 Cal. 876. 
— S. 32 — Dying declarations — Procedure of 
taking. 

— Form of dying declaration should show dis- 
tinctly the questions put to the declarant and his 
answers to them. 

Where a statement is not the ipsissima verba of 
the person making it but is composed of a mixture 
of questions and answers there are several objec- 
tions open to its reception in evidence, which it is 
desirable should not be open in cases in which 
the person has no opportunity of cross-exa- 
mination. In the first place the questions may be 
leading questions and in the condition of a person 
making a dying declaration there is always a very 
great danger of leading questions being answered 
without their force and effect being freely com- 
prehended. In such circumstances the form of the 
declaration should be such that it would be possi- 
ble to see what was the question and what was 
the answer, so as to discover how much was sug- 
gested by the examining Magistrate, and how much 
was the production of the person making the state 
ments. JR, v. Mitchell, 17 Oox. 0. 0. 603 (1892), 
Foil, (Greaves and Muherfi, JJ.), EMPEROR v, 
PRBMANANDA DUTT. 88 LC. 1000= 

29 C.W.N.738=42 C.L.J. 247=52 Cal. 987= 
26 Cr.L.J. 1256= A.I.R. 1925 Cal. 876. 
— S. 32 — spying declarations — ^Proof. 

—Dying declaration can be proved by examining 

person recording it or person who heard its being 
made — ^It must be taken as a whple and portion 
only cannot be allowed, (Graham and Lort-Wih 
Hams, jj,), TApiz Pramanik t?. Emperor. 

50 C. L. J. 584=1930 Cr. C. 196= 
A. I. R. 1930 Cal. 228. 
— ——Deceased* s statement to doctor made just 
before death, though admissible, must have inde- 
pendent corroboration to prove murder, (Jwala 
Prasad and James, JJ,), BULLXJ SiNG-H v, EMPE- 
ROR. 120 LC. 474= A I.R. 1929 Pat. 249. 

——Dying declaration should be proved in 
manner prescribed by 8 Oal. 211. (Suhrawardy and 
Muherji, JJ.), SARAT CHANDRA KAR v, EMPEROR. 
88 I.C. 860=52 Cal. 446=26 Cr. L.J. 1244= 
A.I.R. 1925 CaL 821. 

^Witnesses should not be allowed to prove a 

dying declaration as if it is a substantial piece pf 
evidence in the case, the relevant fact to be proved 
Is the statement made by a deceased person admis- 
sible under S. 82 of the Evidence Act and that 
statement is not a document made by the Magistrate 
but t^e verbal statement made by the, deoeased. pexf 

Or. D.~96 


evidence ACT (1872), S. 32 — Statements 
against interest. 

son. The only way of proving a dying declaration 
is by the evidence of some witness who heard it 
made, the witness being at liberty to refresh his 
memory by referring to the note made by him or 
read over to him at or about the time the statement 
is made. (Abdul Qadir, J.), KUNJ Lal v, Empbroe. 

67 LC. 577=23 Gr. L.J. 417=6 L. L.J. 115= 
A.I.R. 1924 Lah. 12. 
— S. 32— -Ordinary course of business. 

Post mortem report. 

Where the Civil surgeon who conducted thepos^ 
mortem examination had since died. 

Held, that the post mortem report would be ad- 
missible under S. 82 (2) of the Evidence Act as 
being a statement made by a dead person in the 
ordinary course of business and in the discharge 
of his professional duty. (Sulaiman and Muherji, 
JJ,). Mohan Singh v. Empeeor. 

85 LC. 647=26 Cp.L. J.551 = 

6 L.R.A.Cr. 49=A.LR. 1925 All. 413. 
— S. 32--Relationship. 

Statements made by a person who is dead as a 

the name of her mother and other relations (except 
her husband) are admissible under S. 82 (5) into 
charge under S. 368, I. P, 0. (Aston, A. J, C,), 
WAHID Bux V , Empeeor. 120 1 C. 81= 

1929 Cr. C. 678=30 Cr. L. J. 1121 = 
A.I.R. 1929 Sind 250. 

Mere hearsay evidence about relationship of 

parties is not admissible. 

Where the witnesses gave no pedigree table but 
stated vaguely that they were related to the parties 
and, therefore, knew that the parties were related 
in the fifth degree, and as regards their personal 
knowledge they referred to their previous conduct 
in attending certain ceremonies described as oos 
moos where the attendance of persons other than 
relatives is possible, and further stated that they 
heard there the bhats reciting the pedigree table, 
Held, that the statements were not admissible 
for proving agnate relationship. 32 Cal. 84 (P.C.) ; 
A.I.R. 1922 P.C. 189; 39 Oal. 492 (P.Q.); 261.0. 110 
and 26 All. 681, Bef. to, (Dalip Smgh, J,), ' MOHAN 
LAL V. Mt. TULSAN. 109 I.C. 774= 

A.I.R. 1928 Lab. 824. 

— S. 32— Scope. 

Statement must relate to the injuries by which 

death was caused. 

The sub-section aj^plies to the class of state- 
ments made by a dying person as to the injuries 
which have brought him or her to that condition, 
or her circumstances under which those injuries 
oame to be inflicted. The rule as to the adraiasl- 
bxlity of evidence under S. 32 (1) has worked ill in 
India., (Broadway and Fforde, JJ,)* AUJAR 
Singh v, the Crown. 81 I.C. 964=4 Lab. 451= 
26 Cr. L.J. 1140=A.I.R. 1924 Lab. 253. 
— S. 32— Statements against interests 
——Where a person sentenced to death for mur- 
der makes a statement to a Magistrate about the 
time of his being hanged that the approver 
appointed to give evidence in the case, who had 
previously retracted his oonfessiopis, Wfs not in* 
volved in the crime, the statement may be 
admissible under S. 82 (8). A. 1. R. 1926 P. 0. 62, 
Bel. on. (Findlay, J. 0, and A,J,G,), 

Sheikh Shapi Emperor. 124 1.c* 439= 

ft 1930 Nag, ?39. 

Evidentiary value ‘ 

So far as a statesn^|i\ a^iust the pecuniary; 
or p?ppriet'ary or otlierv of the persop. 

i^g;it is oqncerne«^ spqj statement may be given' in' 
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BYIMHCB iCT (1872), 8. 32— Yerbal state- 
ments- 

evidence against third persons, provided that the 
reference to such third persons is not foreign to 
that portion of the statement v^hioh is against the 
interest of the declarant. But although the whole 
statement of a deceased person is admissible in 
evidence, the value which the^ Court will attach to 
such evidence will depend in each case upon a 
variety of circumstances. If the statement hap- 
pens to be recorded in a document it must natural- 
ly possess greater value than when it depends 
upon the evidence of a witness who purports to 
have heard it. The Court in each case will also 
have to consider whether or not the statement in 
question bears on its face the appearances of truth, 
also the circumstances under which it came to be 
made, and whether or not the deceased person had 
a motive in mating it or an object in naming the 
particular person whom he charges with compli- 
city in the crime in question. These are all 
matters which afiect the weight of the evidence 
and not its admissibility. (Shadi Lal^ C, J* and \ 
Fforde, JJ)* MOHAMMAD v, EMPEROR. 

89 I.C. 252»26 Cr. L.J. 1308w 
A. I. R. 1926 Lah. bi. 
— S. 82— Yerhal stateinents. 

, • ~ Question8 with answers hy sians owing to throat 
being cut are admissible under Cl, 15). 

Where the man’s throat had been out and he 
could not speak but he was said to have replied to 
the questions put to him by means of signs, 

Held^ that the questions put to the deceased 
and the signs made by him taken together might 
properly be regarded as “verbal statements’* made 
by a person as to the cause of his death within the 
meaning of S. 32. 7 All. 386 (F.B.) ; A.I.R. 1922 
Cal, 402, Foil. (Scoti’Smith and Fforde^ J' 7.). RANOA 

The Crown. 84 I.C. 532=5 Lah. 305= 

26 Cr. L. J. 328=A.1.R. 1924 Lah. 581. 
— S. 33— Admissibility of depositions. 

^It is necessary that under S. 33 of the Evi- 
dence Act the Judge must be satisfied that the evi- 
dence is admissible on the materi ils before him, 
namely, on iJie ground that the witness whose de- 
position is attempted to be put in was not or could 
not be found or had been won over by the adverse 
party or otherwise incapable of giving evidence. 

A verbal application made by the Public Prose- 
cutor for admission of evidence of a particular 
witness under S. 33, Evidence Act, is not by itself a 
suBficient ground for admitting that evidence. 
20 W.R. 69 (Cr.) and 41 Cal. 601, Bef. 

The fact that no objection was taken to the 
reception, of evidence of a particular witness on the 
mere verbal application by the Public Prosecutor or 
by the defence, does not dispense with the require- 
ments of S. S3, Evidence Act. 39 Mad. 449 and 
10 Lah. 837, Bef. {Suhrawardy and Patterson^ JJ.). 
Moeshad Sheikh v. Emperor. 

1930 Or. Cases. 

A previous deposition is admissible against 

the witness on his subsequent trial, unless he has 
brought himself within the protection of the pro- 
viso to S. 132. 39 Cal. 164 and 45 Cal. 720, Bel. on. 
{Perciml, AJ.G.). Emperor v. E.C.D. Whee- 
ler, 112 I.C. 60=22 S.L.R. 458= 

29 Cp.L. J. 962= A.LR. 1929 Sind 15. 
— ^Evj.denoe in previous proceedings admitted 
with ;^bAder*s consent— Que accused no party to 
previous proceedings— Admission of evidence is 
b^. Abdul <lAPEooR t?. aoviND 

PrAsad; : il7 I d. 241=30 Cp; L. J. 736= 

* • . \ ui li, 1. R. 1923 Rang. 284; 
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EYIDENCE ACT (1872), S. 33— Condition prece- 
dent. 

^Evidence under Fugitive Offenders Act may 

be admissible in proceedings under Penal Code, 
{Wildj J. C. and Aston, A. J. C.), E. 0. B. 
WHEELER V. Emperor. 112 1. C. 673= 

29 Cr. L. J. 1089= A. I. R. 1928 Sind 161. 
^Where a witness for the prosecution is exa- 
mined and cross-examined before charge and 
leaves for England, and after charge the accused 
requires him to be cross-examined under S. 257, 
Or. P. Code, the Magistrate may act under the 
provisions of S. 33, Evidence Act, (Maung Ba, J.), 
NGA Ba On V. EMPEROR. 104 I. C. 637 = 

6 Bur. L. J. 114=9 A. I. Cr. R. 33= 
28 Cr. L. J. 861= A. I. R. 1927 Rang. 248. 

Where the formalities prescribed in Oh. 25 

of Or. P. Code are not observed in recording 
evidence, the accused cannot be said to have had 
opportunity to cross-examine within S. 33, 
{Fost&r, J.). EMPEROR V. PHAGUNIA BHUTAN. 

89 I.C. 1043=26 Cr. L.J. 1475= 
A. L R. 1926 Pat. 58. 
— W here evidence was given before a commit- 
ting Magistrate, but in the Sessions Court the wit- 
ness proves shy and speechless, S. 33 does not 
apply to the case and the evidence cannot ipso facto 
be treated as evidence at the Sessions. The proper 
procedure would be to give the prosecution the 
right to put leading questions under S. 164 and 
obtain the admission or denial of the truth of the 
evidence. (P^OTt, eT.O.). MOTI RAM a?. EMPEROR. 

75 I. C. 152=24 Cr. L. J. 904. 
—S. 33— Compliance with section. 

^ S trict proof of compliance with the provision is 

necessary specially m a murder trial — Beasons should 
be recorded before admission of evidence. 

Per May Oung, *7.— The power given by S. 33 
' requires to be exercised with great caution and the 
Court must insist on strict proof before holding 
that the requisite conditions have been satisfied. 
More especially is this necessary where a man is 
being tried for his life and the evidence sought to 
be put in is of signal importance. Moreover, it is 
essential that a Judge or Magistrate admitting 
such evidence should either in his judgment or 
preferably in a separate order record his reasons 
for doing so. 

. Per Lentaigne, /.—The section pre-supposes a 
consideration of the grounds for admission of the 
deposition prior to the admission of the evidence 
and if the grounds and rsasons are recorded prior 
to the admission of the deposition as evidence, the 
order constitutes a more convincing proof of the 
considered adequacy of the grounds than a passage 
in a judgment subsequently written which in a 
, case near the border line might easily assume the 
appearance of a subsequent statement of excuses 
for a previous ill-considered action. (May Ormg 
and Lentaigne, JJ.). NGA NYO v. EMPEROR. 

76 I. C. 817=1 Rang. 512=2 Bar. L.J. 205= 
25 Cp. L.J.257= A.I.R. 1924 Rang. 209. 
— S. 33— Condition precedent. 

Strict compliance with reguirements essential, 

A previous deposition can be admitted in evidence 
only under the provisions of S. S3, Evidence Act, 
but before it can be placed on the record of a crimi- 
nal trial the Court must decide judicially that a 
proper effort had been made on behalf of the prose- 
cution to secure the presence of the witness , that 
in spite of that 'effort he^ had not been traced and 
could not be found but, or that he was incapable 
of giving evidence, ot was kept out of the by 
the adverse par^, or his nres^ice could noli Be 
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BYIDENCE ACT (1872), S. 33—Death of witness. 

obtained witbont an amount of delay or expense 
which, under the circumstances of the case, the 
Court considers unreasonable. 39 Mad. 449; 41 Cal. 
601; A.I.R. 1925 Lab. 418, Foil, 

The fact that the counsel for the accused gave 
his consent does not make any difference. A.I.R. 
1923 Mad. 32, Eel, on, (Teh Chand and Agha 
Eaidar^ JJ,). GHULAM HAIDAE v, Empeeob. 

116 I.C. 329 = 10 Lab. 837=30 P.L.R. 192= 
30 Cr. li. J. 623=1929 Cr. C. 85= 
13 A.I. Cr. R. 34=A,I.R. 1929 Lah. 542. 

— S. 33— -Death of witness. 

Witness examined in committal proceed- 
ings bub not cross-examined immediately— Witness 
dying before Sessions trial — His deposition in com- 
mitting Court can be admitted in Sessions trial. 
(BanMn, C.J, and C.C. Ghose, J,), AZIMUDDY v. 
Emperor. 101 I.C. 661=31 G.W.N. 410= 

28 Cr. L.J. 485=8 A. I. Cr. R. 134= 
A.I.R. 1927 Cal. 398. 

— -S. 33— Discretion of Court. 

Application is essentially matter of discre- 
tion of Court. (Bankin, C,J, and C.C, Ghose^ J.), 
jATi Mali v. Emperor. 33 C.W.N. 918= 

1929 Cr.C. 477=A.I.R. 1929 Gal. 765. 

— S. 33— Dying declaration. 

Eying declaration made to Sub-Inspector— 

Sub-Inspector examined under S. 208, Cr. P. Code 
but not cross-examined — Sub-Inspector dying before 
Sessions Trial — ^Deposition can be admitted in evi- 
dence. (Graham and Lort-Williams, JJ.). TAPIR 
Pramanik V. Emperor. 50 C.L.J. 584= 

1930 Cr.C. 196= A.I.R. 1930 Cal. 228. 

— S. S3— EYidence before Committing Magistrate. 
—Where a witness who gives evidence before 
the Committing Magistrate, leaves the district, the 
Sessions Judge cannot, without taking evidence to 
see whether S. 33 of the Evidence Act has been 
satisfied, admit the evidence given before the Com- 
mitting Magistrate. (Scott- Smith and Fforde^ JJ.), 
Khbm Singh v. Emperor. 88 I.C. 30= 

7 L.L.J. 105=26 Gr.L.J. 1086=26 P.D.R. 458= 
A.I.R. 1925 Dah. 319. 

— S. 33— Jurisdiction. 

A proceeding before a Judge or Magistrate 

who has no jurisdiction is coram non judice and 
the evidence of witnesses given in such a proceed- 
ing cannot be used under S. 83 on a retrial before 
a competent Court. (Camjobell and Addison t JJ*), 
Beta Singh v. Emperor. 97 I,C. 752= 

7 Lah. 396=27 Cr.L.J. 1168= 

27 P.L.R. 447=A.I.R. 1926 Dah. 582, 

— S. 33 — Medical practitioner. 

Examming the doctor is not an essential con- 
dition when a witness is ill, 

Pacilities for obtaining q[ualified doctors in Eng- 
land are very different from those in India, and 
thus it cannot be accepted as a proposition of law 
that it is absolutely necessary to examine a quali- 
fied medical practitioner before evidence can be 
accepted under S. 83 of the Evidence Act when the 
witness is ill and thus unable to attend. {Suhra- 
wardy and Duval, d'J.). SHEIKH ALIJAN v, EM- 
PEROR. 103 I.C. 846=31 C.W.N; 908= 

28 Cr.L.J. 766= A.I.R. 1927 Cal. 679. 
— S. 33—“ Parties.” 

—“Parties” in the proviso include parties 

wrongly impleaded. (Kotval and Frideaux, A.J.Cs,), 
GANGABAM v, EMPEROR, 82 I* C- 716= ' 

25 Or.LJ. 1855» A.I.R. i925 H^g, 178.; 


BYIDENCE ACT (1872), S. 35— Police records. 

— S. 33 — Scope. 

The general provisions of S. 33 of the Evi- 
dence Act are in no way afieoted by S. 850 of the 
Or. P. Code. (Fforde and Addison, JJ.), LEKAL 
V, Emperor. 101 L C. 483=8 Lah. 570^ 

28 P. L. R. 199=28 Cr* L* J* 451^= 

8 A. I. Cr. R. 83= A. L R. 1927 Lah. 332* 

— S. 33— Witness not cross-examined, 

If the cross-examination of a witness is re- 
served by a Magistrate during committal proceed- 
ings of his own accord, that deposition is not com- 
plete and should not be admitted in evidence at the 
trial in the Court of Session. (Percival, J. C. and 
Barley, A. J, C,). EMPEROR v. MAHRAL. 

120 I. C. 524=1930 Cr. C. 70=31 Cr.L.J, 121= 
\4r^»fcll/1^30 Sind 54. 

In a warrant case unj^l j^^'^tage provided 

for in B. 256 is reached the J^as no right to 

cross-examine and consequently the evidence of a 
witness given before framing of thei' charge is not 
admissible under S. 33. Q 0. Wy H. 388, Bef, 
(Cuming and Lort-Williams^ EMPEROR v, 

0. A. Mathews. v, * <.929 Cr.C. 669= 

41. 1. E, 1929 Gal. 822. 

A witness was examined by prosecution but 

no cross-examination was put to him and after the 
charge it was discovered that he was too ill to 
attend the Court and was unable to answer the 
interrogatories. The result was that he was never 
subjected to cross-examination. It was contended 
that the statement being incomplete his evidence 
could not be considered. 

Eeld, that such evidence was admissible but the 
weight to be attached to it depended upon the <cii- 
oumstanoes of each case. A.I.R. 1925 Mad. 497, Bel, 
on, (Johnstone, J.), Mangal SEN v. Empbbor. 

118 I. C. 647=1929 Cr.C. 568=11 L.L.J. 384= 
30 Cr.L.J. 951= A. I. R. 1929 Lah. 840. 
— S. 34— Proof . 

Necessity^ of formal jgroof that hooks are ke^t 

in course of business has been dispensed with. 

Under the old Evidence Act II of 1865, books to be 
admissible had to be proved to hav 0 been regu- 
larly kept in course of business. In the later Act 
I of 1872 the words “ proved to have been ** have 
dropped. This amounts to material alteration in 
the law. The legislature has dispensed with the 
necessity of any formal proof that the books were 
kept up in the regular course of business. It is a 
matter of intrinsic evidence as to whether the books 
in question were books of account and regularly 
kept in the regular course of business. The only 
limitation imposed by the statute is that the state- 
ment contained in the account books “ shall not 
alone be sufficient to charge any one with liabi- 
lity.” The value of the entries is corroborative 
and cannot be used as independent evidence to 
charge any person with liability. 18 All. 92, Bel. 
on; 27 Cal. 118, Bef.; 4 Bom. 576, Dht, (Young 
and Sen, JJ,), Emperor v. Narbaea Prasad, 
121 1. G. 819=1930 Cr. C. 54= 
31 All. 864=31 Cr.L.J. 886= 
A.LR. 1930 All. 38, 

— S. 35— Police records. 

Record of First information report is corro- 
borative and not substantive evidence, (Bulaiman 
and Mukerjee, JJ,), MOHAN SiNGH v. Empbror. 

85 1(5. 647=26 Cr. L.J. 551= 
6 L.R.A. Cr. 49=A.I.R. 1925 All. 413. 

— I/ist df,smpe&t 0 d(rgiwn up hy Police k not ad- 
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EYIDENCE ACT (1872), S. 35-PoIice records. 

Where the question is -whether the accused were 
present at an unlawful meeting, a list of suspects 
drawn up by the Police at the time is not admis- 
sible in evidence and if admissible it proves noth- 
ing beyond the fact that the Police expected to 
find the accused amongst those present. (Fforde 
and 8coU‘ Smith, JJ.), Bawa Sarup Singh v. The 
GROWN. 88 I.G. 22=:=? L.L.J. 265=26 P.L.R. 566= 
26 Cr. L.J. 1078=A.I.R. 1925 Lah. 299. 

— P olice report is admissible under S. 85. 

{Saner ji and Kendall, JJ.), MUHAMMAD Salium 
Ram KUMAR Singh. 110 I.G. 657= 

26 A.L.J. 1001=A.I.R. 1928 All. 710. 


— S. 35—* Miscellaneons. 

• Document neither shown to be prepared by 

public servant nor shown as forming the act or 
record of public ojEdcer is inadmissible. {Sen, J,). 
GAURI SHANBAR 13, EMPEROR. 120 I. G. 547= 
1930 A. L. J. 244=1930 Gr. G. 42= 
31 Gr. L. J. 133= A.I.R. 1930 All. 26. 


Entry in vaccination register regarding 

father’s name of illegitimate child made three 
years after child’s birth is inadmissible in evi- 
dence. {Curgenven, J,). M. KANNIAPPAN v, KUL- 
tAMMAD. 1930 Gr. G. 88=1929 M. W. R. 696= 
2 M. Cr. C, 275= A.I.R. 1930 Mad. 194. 


—Attendance register of association — Oral 


testimony to prove its being such is necessary. 
{Fforde and 8cott~Smith, JJ,), BAWA SARUP 
Singh v. The Crown, 88 I.G. 22= 

7 L. L.J. 264=26 Cr. L. J. 1078= 
26 P.L.R. 566= A.I.R. 1925 Lah. 299. 


— S. 36— Maps in criminal cases. 

—Maps prepared in criminal oases— Statements 

of witnesses or information 

recorded thereon : A.I.R. 1924 Cal. 1029, Bel, on, 
{Suhrawardy and Panton, JJ.). 

OHOWDHURT V. EMPEROR. 92 I.G, 174- 

30 G. YT. R. 142= 27 Cr.L.J. 222= 
a T R i926GaL 550. 


—S. 36— Site plan. 

Site plan prepared for a case has very little 

probative value on question of titl®. 

GAURI Shankar v. emperor. 120 L G. 547- 
1930 A.L.J. 244 = 1930 Cr. C. 42= 
31 Cr.L.J. 133=A.I.R. 1930 All. 26. 


89— Admissibility. 

^>^—>Section9il governs 8. B9, 

But if the accused wishes to challenge the 
veracity of the statement that it was on his infor- 
mation that the thing was discovered he may ask 
the deponent to depose to the exact words used by 
him. Then under S. 39 so much of the statement 
made by him can be given in evidence as the Court 
considers necessary in that particular case to full 
understanding of the nature and efieot of the state- 
inent. {Harrison cmd Salip Singh, JJ,), Karam 
Din V, Emperor. 115 1. C. 1=30 Cr, L.J. 385= 
A. I. R. 1929 Lah. 338. 


39— Scope. 

Section 39 cannot be invoked for the purpose 

of letting in a confession in respect of which the 
bar orearted by Ss. 24, 25 and 26, Evidence Act, has 
nbi been removed by S. 27. {Shadi Lai, C, J. and 
Fforde, Teh Ohand, JaiLal, JDalip Singh 
and/Mha MMar, JJ,). Sukhan u. Emperor, 
‘ 145 K.l 6=10 Lah. 293*^30 R.L.R. 197= 

• - . H L.L.J. 159 = 30 Cr. L.J. 414= 

12 A.LGr»R. 382= A. X. R. 1929 Lah. 344 W.M.), 


BYIDERCE ACT (1872), S. 45— Report of expert. 
— S. 41— Grant of letters. 

Grant of Letters is no bar to further proceed- 
ings under Penal Code, S. 477. {Otter, J*,). MAUI 
MUTHU Sbrvay V. Emperor. 97 I.G. 1054= 

4 Rang. 251=27 Cr. L.J. 1230= 
A.I.R. 1926 Rang. 202. 

— S. 43— Civil judgment. 

A decision of a Civil Court is admissible to 

disprove an allegation, the truth of which is the 
basis of conviction of a person in a criminal case. 
41 Bom. 1, Bel. on» {Krishnan, J.), ^Ybdatutham 
OHBTTY, In re, 72 I.G. 172=24 Cr. L. J. 332= 

A.I.R. 1924 Mad. 516. 
— S. 45— Assistant Mint Master. 

Assistant Mint Master is an expert, {Daniels, 

JfG.), Mt. Gilli V, Emperor. 88 I.G. 848= 
12 0. L. J. 497=2 0,W.R. 377=26 Cr.L.J. 1232= 
A. I. R. 1925 Ondh 616. 

—5. 45— Court as expert. 

A Court’s opinion based upon its own know- 
ledge without the help of trained assistant to the 
effect that a certain amount of arsenic contained in 
certain prescriptions would produce arsenical poi- 
soning. collapse and unconsciousness, is unsound 
and valueless especially where it is by itself un- 
trained in medicine. Similarly it cannot say what 
medicines should be prescribed for billiary colic 
by reference to medical books. {Greaves and Pan- 
ton, JJ.). SuPDT. AND Remembrancer op 
Legal Affairs, Bengal v. Pubna Chandra 
GHOSH. 83 I. C. 631=28 C. W. N. 579= 

26 Cr.L.J. 71= A.I.R. 1924 Cal. 611. 
— S. 45— Eyidence on commission. 

Expert evidence on commission loses much of 

its value. {Broadway, I.), NUR Din v. Emperor. 
108 I.G. 369=9 A.I.Gr.R. 561=10 L.L.J. 235= 
29.Cr. L.J. 377= A.I.R. 1928 Lah. 538. 

— S. 45 — ^Expert opinion. 

An opinion of an expert witness, not based on 

any well defined inexorable laws of nature cannot 
be taken as decisive especially where there is direct 
evidence opposed to it; 11 W.R. 25 (Or*), Bef, 
{Zafar Alh !*)• H. MANSEL PLETDELL v, EM- 
PEROR. 96 I. C. 641=27 Cr. L.J. 977= 

A.I.R. 1926 Lah. 313. 

— S. 45— Palm impressions. 

^Opinion of expert as to identity of palm im- 
pression is admissible. {Madgavkar, /.). EM- 
PEROR V. BABULAL BBHABI. 108 I.G. 508= 

52 Bom. 223=30 Bom. L. R. 321=29 Cr. L.J.410= 
10 A.L Cr. R. 84= A.I.R. 1928 Bom, 158. 

— S. 45— Report of expert. 

^The opinion of an expert which is admissible 

against an accused is the opinion given by him at 
the trial. Opinion given for the purposes of a 
previous suit is not substantive evidence and when 
the accused has not the opportunity to cross-exa- 
mine the expert regarding that opinion its eviden- 
tial value is very little. 

It is doubtful whether the opinion of ^ an expert 
recorded for the purposes of a civil suit though 
proved in a criminal case is admissible at all 
■at the latter trial : A. I. R. 1923 Lah. 622, Re/. 
{Jai Lai, J,), GAUDA MAL v, BmpeboR* 

110 LG. 810=11 A. I. Cr, R, 5= 
29 Cr. L. J. 778= A.I.R. 1928 Lah, 921. 
— ^—Ohemioal examiner’s negative report regard- 
ing absence of trace of blood in the earthy leaves 
and gii^ss taken fr<im the alleged place Of ooour 
. rehoe will imt dibplaod. idirept evidence of 
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EYIDENCB ACT (1872), S. 45—Report of expert, 
tlie place of a certain murder. {2Tewbould and 
C. C. Ohose, JJ,), HASSBNULLA SHEIKH V. EMPE- 
BOB. 83 I.C. 483=26 Cr. L.J. 5= 

28 C.W.N. 561= A.I.R. 1924 Cal. 625. 

Penal Code^ 8, 193— Opinion of hand expert 

not examiTved on oath — Magistrate's ovm ohsermtion 
may he used as evidence. 

Where in a trial for perjury in respect of a pro- 
missory note which the accused said on oath was 
in his handwriting, the Magistrate admitted in 
evidence the opinion of a handwriting expert 
against the accused without his being examined on 
oath and also had his own opinion after comparing 
the handwriting of the promissory note with vari- 
ous other handwritings, that the writing was not of 
the accused, 

Seld, that a conviction under S. 193 based on 
these materials is bad. The proposition that a 
Judge should not import his personal knowledge 
into his judgments and that if he wishes to rely on 
facts within his knowledge, he must go to the wit- 
ness box and depose to them on oath is no doubt 
correct in the main, but it does not apply to facts of 
which a Judge is permitted to take judicial notice 
and nowhere in the Indian Evidence Act is it laid 
down that a Judge must not look at exhibits pro- 
duced in Court or partly base his judgment on 
them. 11 W.R.Gr. 26, FoU. {MacColl, J.). S. 0. 
Gupta v. King empbroe. 76 I.C. 425= 

1 Rang. 290=25 Cr. L.J. 185= A.I.R. 1924 Rang. 17. 

— S. 43— Thumb impression. 

Evidence of thumb-impression expert is 

valuable, {Addison^ J,). Diledad v. Empbror. 

113 I.C. 68=30 Cr. E.J. 52= 
11 A. I. Cr. R. 428= A.I.R. 1929 Lah. 210. 

As to the probative value of the opinion of an 

expert on fingerprints, it must have the same value 
as the opinion of any other expert, such as a medi- 
cal officer, etc. In each caso the evidence is only a 
guide to the Court to direct its attention to judge of 
its value. The Court is at liberty to use its own 
discretion and to come to conclusion either in 
affirmance or difioring from the view taken by the 
expert. Though it is not safe to convict an accused 
upon the sole testimony of an expert, yet the Court 
cannot refuse to convict a person on the evidence of 
a fingerprint expert, merely on the ground that it is 
unsafe to base a conviction upon such evidence : 
A.I.R. 1926 Cal. 631 ; A. I, R. 1923 Mad. 178 and 
82 Cal, 769, Foil. (Jwala Prasad and Macyherson^ 
BASGiT Singh v. Empbror. 104 I.C. 626= 
6 Pat. 305=28 Cr. L.J. 850= A.l R. 1928 Pat. 129. 

— S. 47—* Habitually.’ 

The term ** habitually ** in S. 47 means 

“Usually,” “generally,” or ‘according to custom.’ 
It does not refer to the feeq_uenoy of the occasions 
but rather to the invariability of the practice. 

The opinion of a record-keeper, who in the course 
of his official duty has to examine and file papers 
sent to him, is relevant to prove the handwriting 
of a person whose papers are so filed, though the 
number of such papers may not be great. 
(Orumpf J.). P. B. P0NDB v. EMPBROR, 

89 I.C. 1042=27 Bom. L.R. 1031= 
26 Cr.L.J. 1474= A.I.R. 1925 Bom. 429. 

— S. 50— M 9 .rriage— Proof of. 

—A Court under the provisions of S. 60 while 
not directed to exclude evidence of opinion as 
expressed by conduct to proVe such a marriage is 
dlre'oted not to base a finding ihat such a marriage 
has taken place upon the evidence of opinion alone. 


EYIDENCE ACT (1872), S. 54— Past good cha- 
racter. 

[Stuart, C. /.). RAGHUPAT SiNGH v. KING 
Emperor. 

100 I.C 535=4 O.W.N. 172=28 Cr. L. J. 311= 

7 A. I. Cr. R. 436=A.I.R. 1927 Oudh 140. 

— S. 54— Evidence of bad character. 

—Evidence to show character of persons as- 
sociating with accused and nature of association 
is also inadmissible. (Eewp, J.). EMPBROR v, 

WahiduddinHamiduddin (No. 1.) 

32 Bom. L.R. 324= A.I.R. 1930 Bom. 157. 
—-—It is not competent for the prosecution to 
adduce evidence tending to show that the accused 
has been guilty of criminal acts other than those 
covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a 
person likely from his criminal conduct or charac- 
ter to have committed the ofience for which he 
is being tried. On the other hand, the mere fact 
that the evidence adduced tends to show the 
commission of other crimes does not render it 
inadmissible if it be relevant to an issue : Mahin 
V. Attorney General for Mw South Wales, (1891) 
A. G. 67, Foil. 

Evidence of defalcations both prior or subse- 
quent whether such defalcations formed the basis 
of another charge on which the accused may have 
been acquitted or not are admissible in evidence to 
prove guilty intent as also to anticipate the defence 
of the non-existence of such intent. (Kincaid, J.C. 
(md Bupchand Bilaram, A. J. 0,), EMPBROR u. 
Stewart. 97 1.0. 1041=27 Cr. L. J. 1217= 

21 S. L. B. 65=A. I. R. 1927 Sind 28. 

'Evidence of bad character to prove motive 

for the crime or otherwise relevant is not excluded. 
47 Cal. 671 and A. 1. R. 1928 Bom. 71, Bist 
(MulUch, Ag. C, J. and Jwala Prasad, J.), Jagwa 
BHANUK V. EMPBROR. 93 I. C. 884= 5 Pat. 63= 

7 P. L. T. 396=27 Cr. L. J. 484= 
A.I.R. 1926 Pat. 232, 
'Evidence of previous bad character is rele- 
vant except where it is given for the purpose of 
showing that the accused was of a bad character and 
therefore likely to commit ofiences of the kind in 
question. Under S. .167, improper admission is no 
ground for a new trial if there is other evidence 
sufficient to snpporithe conviction. {BatUgan, C.J* 
and Mwrtineau, 5*,). DAULAT Ram v . EMPEROb. 

22 Cr.L.J. 128=59 I.C. 560, 

— S. 54— Object. 

^The object of S. 64 is to lay down thatevi- 

dence of bad character including a previous con*' 
viotion is, as a rule, irrelevant “ to help to 
establish an accused person’s guilt;” but not to lay 
down that it may not be taken into account in 
passing sentence ; 89 Bom. 326, FoU. [Wallace, JX 
SuBAN SAHIB o. Emperor. ' 1151.0.483= 
52 Mad. 358=29 M.L.W. 194=2 H.Cr.C, 65= 
1929 M.W.N. 393=30 Cr.L.J. 471= 
12 A.I. Cr.R. 256=A.I.R. 1929 Mad. 306= 
66 M,L.J. 596. 

— S. 54— Past good character. 

’■ “B ast good character dgee^not lead to presump’ 
tion of innocence hut ' to prove guilt of such a mani 
evidence against him must he of an unimpeachable 
character. 

The mere fact that a person has enjoyed the con- 
fidence of his superiors or that he had in fact led 
a life of honesty during the past, is no reason to 
suppose that he will net succumb to temptation at 
the close of his "before a man of this 

type and such anteoed^ts is adjudged guilty, the 
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EYIDENCE ACT (1872), S. 55— PreYious conYic- 
tiott. 

evidence against him must be of an unimpeachable 
character. (Teh Chand, J*.). MANGAL RAI v, Em- 
PEROE. 110 I C. 676= 

10 L.L.J. 262=29 P.I/.R. 703=10 A.LGr.R. 519= 
29 Gr. L.J. 750=A.I.R. 1928 Lah. 657. 


— S. 55— PreYious conYiction. 

—Previous convictions and proceedings under 
S. 110, Or. P. Code, are admissible in a case 
under S. 401 for the purpose of proving habit 
though not of general bad character and are not 
excluded by S. 64, Evidence Act : 13 Cr.L.J. 539 ; 
88 Cal. 438 and A.I.R. 1925 Bom. 195, Bel. on ; 
32 Mad. 179 and A.I.R. 1923 Bom. 71, Diss. and 
Dist, (Percivalf J.C, and Bupcliand, A. J. O.). 
Baksho V. EMPEROR. A.I.R. 1930 Sind 211. 

* Section 64 does not apply to cases in which 

the bad character of any person is itself a fact in 
issue. If the evidence of bad character is intro- 
duced in order to establish a relevant fact, the evi- 
dence of bad character is admissible. Where the 
evidence of previous conviction or the evidence that 
a man has been bound over under the preventive 
sections can be considered only as evidence of 
character it must be excluded, but where such evi- 
dence is admissible aliunde^ it should not be 
excluded. Such evidence is admissible under S. 14, 
not as evidence of character, but as evidence to 
prove habit and association. 27 Cal. 139; 32 Mad. 179; 
A.I.R. 1923 Bom- 71 ; A.I.R. 1925 Gal. 872 and 
A.I.R. 1925 Oudh 144, Bef. (Stuart, G.J. and Baza, 
/.). Khilawanu. Emperor. 112 1.0. 337= 
5 0. W.N. 760=29 Gr. L. J. 1009= 
11 A.I. Cr. R.278= A. I. R. 1928 Oudh 530. 
——Guilt of joint possession of cocaine — Evi- 
dence of previous conviction of trafdcking in cocaine 
and history sheet opened by the police are inadmis* 
Bible. (Stuart, CJ*). Rahim Bakhsh v. Emperor. 

109 I.C. 359=5 O.W.N. 125= 
9 A. L Cr. R. 516=10 A.I. Cr. R. 169= 
29 Cr. L.J. 525= A.I.R. 1928 Oudh 215. 
—Former judgment more than 25 years old 
and convicting accused of daooity is admissible in 
a case under S. 401, 1.P.C., for showing criminal 
tendency to commit theft and not habit of commit- 
ting theft. 14 Bom. L. R. 373 and 88 Cal. 408, Boll, 
(Marten and Bawcett, JJ.), MOTIRAM HARI v, 
EMPEROR. 89 I.C. 527= 26 Bom. B.R. 1223= 
26 Cr. li.J. 1391= A.I.R. 1925 Bom. 195. 

‘ ^The principle underlying the legal provision 

may also be seen in S. 54 of the Indian Evidence 
Act under which a previous conviction is declared 
inadmissible against an accused person, except 
where evidence of bad character is relevant. A.I.R. 
1923 Cal. 707, Dist, (May Oung, J,)* MAUNO E. GYI 
1 ?. The Grown. 81 I.C. 106=1 Rang. 520= 

A.I.R. 1925 Rang* 91. 


. —--Daring the trial of the accused for a^ substan- 

tive offence, the evidence about the previous con- 
viction should not be recorded. Such evidence is 
forhldden by 8.64 unless the accused offers evi- 
- deuce of good character. (Jivala Prasad and Sultan 
Ahmed, JTJ.). TBKA AHIB «. B»»E0E. 

60 I..0 881=22 Cp. li.J. 219=5Pat. L.J. 706. 


—8. 84— PreYious dishonesty. 

Evidence of a previous aot of dishonesty Of 

the accused can only he allovred to prevent the ao- 
#used' person from pleading that the act under 
^c^itoisideration was committed without a dishonest 
v%ii|eiition. (Addisfon and Kemp,' 

%. BAERWOR I/AIr. I.C. 592-v- 

Cl?. Rs 196=^ ?.Ip.R. 318= 
856= A. I. R. 1927 Lah. 559. 


EVIDENCE ACT (1872), S. 60— Dying declara- 
tion. 

— S. 55— PreYious security proceedings. 

-Order under, S. 118, Gr. P. Code can be proved 

against a person proceeded against under S. 110, 
though the order is not a conviction under Evi- 
dence Act, S. 54, Expln. 2, (Ashworth and King, 
JJ.), Emperor v, Kumera. 51 All. 275= 

1929 Cr. C. 356= A.I.R. 1929 All. 650. 
— S. 55 — Scope. 

S. 64 of the Evidence Act does not apply to 

cases in which the bad character of any person is 
itself a fact in issue, (Baza and Nanavutty, JJ.), 
BAOHOHU V. Emperor. 7 O.W.N. 862= 

1930 Cr. C. 1079= A I.R. 1930 Oudh 555, 

Section 64 regulates what is relevant for the 

purpose of proof at an enquiry or trial, not what is 
relevant for the purpose of deciding whether a 
longer or shorter sentence is to be imposed. 
(Butledge, C, J,, Carr, Cunliffe and Das, JJ.). 
Emperor v. Ng-a Ba Shein. ill I.C. 553= 

6 Rang. 391=11 A.I.Cr.R. 126= 
29 Cr. L.J. 869=A.I.R. 1928 Rang. 200 (F.B.). 
— S. 57— Thefts on Railways. 

It is obviously unfair to the railway com- 
pany to take judicial notice of thefts on the rail- 
ways. It is for the plaintiff asking for damages 
to prove “wilful neglect” on the part of the defen- 
dant railway. If he wishes to rely on the occur- 
rence of thefts and inadequacy of the method of 
sealing waggons, it is for him to lead evidence on 
the point. A.I.R. 1926 All. 641, Bel. on. (Addison, 
andBhide, JJ.). SECRETARY OP STATE i?.GHA- 
NAYA LAL SRIKISHAN OP AMRITSAR. 

Ill I.C. 528=10 Lah. 329= 
A. I. R. 1928 Lah. 837. 

— S. 57— Warrant. 

yg'arrant issued under S. 46, Calcutta Police 

Act is not public record — Xts contents must be proved 
m a regular way. 

A warrant issued under the provisions of S. 46 
of the Calcutta Police Act is not a public record and 
there is no presumption of any kind attaching to 
it; therefore the contents thereof must be proved 
in the popular way and, therefore, it is incumbent 
upon the prosecution to prove that a warrant of 
this description was in strict compliance with the 
provisions of S. 46 of the Act and that it was issued 
after information upon oath had been brought 
before the issuing officer and after such enquiry 
as he thought it necessary to make had been 
made. (0.0. Ghose and Chotzner, JJ.). B. WALVE- 
KAB V. King Emperor. 96 I. C. 265= 

53 Cal. 718=30 C. W. N. 713= 
27 Cp.L.J. 920= A.LR. 1926 Cal. 966. 
-S. 58r-AppliGahility. 

^Section 68 makes no exception of criminal 

trials and the Griminal Courts, as a matter of 
practice, do not insist on every fact which is admit- 
ted by accused being proved by the proseemtion. 
But, under the proviso, the practice is to insist on 
proof of all really essential facts. (Wazir Masan 
and Simpson, Ag.J.Cs.), BHULAN v. EMPEROR, 

91 I.C. 233=27 Cr.L.J. 57= 
A.I.R. 1926 Oudh 255. 

— S. 60— Dying declaration. 

. Proof of. 

Witnesses should not be allowed ^to prove a 
dying declaration as if it is a substantial piec^ of 
evidence in the case. The relevant fact' to be proved 
is the statement made by a deceased person admis- 
sible under S. 32 of the Evidence Aot, ' and that 
stetement is not a document mad0 by the Magis- 
tmte bfUt the tetbal ^atement'Xaade by thedeoeafiod 
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EYIDENOI! ACT (1872), S. 60-*Hearsay eYidenca. 

person. The only way of proving a dying decla- 
ration is by the evidence of some witness who 
heard it made, the witness being at liberty to 
refresh his memory by referring to the note made 
l^y him or read pvor to him afc or about the time the 
statement is made, {Abdul Qddir^ J,). KUNJ LAD 
V. EMPEROR. 67 I.C, 677=23 Gr.L.J. 417= 

6 L.L.J. 115=A.I.E. 1924 Lah. 12. 

— S 60— Hearsay eYidence. 

Evidence of a witness that he learnt that 

one of the accused is known by a certain name is 
hearsay evidence and is therefore inadmissible, 
(Boys, J,). Danna V. King-Empbroe. 

108 I. C. 689=9 A.I Cr. R. 194= 

9 L.R.A. Cr. 27=29 Cr. L. J. 449. 

^Hearsay evidence is inadmissible. (Teunon 

and Ghose, /J.). ASHUTOSH DAS u. KING 
EMPEROR. 66 I. C. 518=34 C. L. J. 53. 

— S. 60 — Opinions and impressions. 

Only what the witness actually saw and 

heard as to what a mob was doing and saying is 
admissible to prove the nature of the assembly ; 
his opinion and impressions that the assembly ap- 
peared to be unlawful are not admissible. (Jwala 
Prasad, J,), JOGI RAUT u. EMPEROR. 

103 I. C. 234=9 P.L.T. 260=28 Cr. L. J. 906= 
A. 1. R. 1928 Pat. 98. 

— S. 60— Statement of accused. 

Statement by accused immediately after 

the offence is relevant but statement by another 
person to the accused must he proved by the person 
who heard It. (Broadway and Campbell, JJ.), 
KAKAR SINGH V. THE CROWN. 81 I.C. 717= 

6 L.L.J. 575 = 25 Cr. L.J. 1005= 
A.I.R. 1924 Lah. 733. 

— S. 62— Newspaper. 

One specimen of a newspaper is not a copy of 

ariother specimen of the same newspaper of the same 
date. There is no relation between them of copy 
and original. They are all counterpart originals, 
each being primary evidence of the contents of the 
rest. (Hilton, J.). RAM CHANDRA EMPEROR, 
120 I.C. 798=1930 Cr. C. 331=31 Cr L.J. 168= 
A.I.R. 1930 Lah. 371. 

— S. 65— Admissibility of secondary eYidence— 
T^elegram. 

Three months after sending a telegram it can 

be proved by secondary evidence, (Dalai, 
BlSHAMBHAR ISiATH TANDON EMPBROR. 

90 I.C. 760=26 Cr. L.J. 1602= 
2 O.W.N. 760= A.I.R. 1926 Oadh 161. 

— S. 65— Miscellaneous. 

Scope, 

S. 65 has no reference to a case where mere secon- 
dary evidence of the documents has nob ^ been 
tendered, but it is the document itself which is 
pub in as secondary evidence of facts which have 
to be proved aliunde. Hence newspapers are nob 
secondary evidence of facts narrated by them. 
{Fforde and Scott-Smith, JJ,), BAWA Sardp 
SINGH V. THE CROWN. 88 I. C. 22= 

7 L.LJ. 264=26 Cr. L.J. 1078=26 P.L.R. 566= 
A. I. R. 1925 Lah. 290. 

— S. 66— Absence of notice. 

Oral evidence of contents of letter inadmiaai* 

ble under S. . 66 cannot become admissible by 
subfleq,uent dispensing with notice. 20 Cal. 63, Rel, 
on* (Muherji and Jack t JJ,), Pbopudla RDM AB 
BOSE tf. Emperor. . so c.L.J. 59S= 

1930 Or. 0. 209=A.I.R. 1930 QaL 209. 


EYIDENCE ACT (1872). S. 74 Act ’ or ^Record 
of an Act. * 

— S. 67— Kind of proof required, 

--"Signatures attributed to accused persons—* 

Handwriting must be proved. (Fforde and ScoU” 
Smith, JJ.)* BAWA SARUP SiNGH v. THE CROWN. 

88 I.C. 22=7 L.L.J. 264 = 26 Cr. L.J. 1078 = 

26 P.L.R. 566= A. I. R. 1925 Lah. 299. 

— S. 68— Account-book. 

Account book is not document required by 

law to be attested. (Young and Sen, JJ.), EMPEROR 
V. Narbada Prasad. 121 LC. 819=1930 Cr.C. 54= 

51 All. 864= 31 Cr. J. 356= A.LR. 1930 All. 38. 

— S. 73— Applicability. 

It is only where other evidence is not avail- 
able and the handwriting has nob been proved by 
independent evidence to be the handwriting of a 
particular person, that it is necessary to have re- 
course to the provisions of S. 73 to see whether by 
comparison it can be determined whether the 
document was written by that person or not. (Cwm- 
ingand Mukerji, JJ,). KHIJIRUDDIN v. EMPEROR. 

92 I.C. 442=53 Cal. 372=42 C.L.J. 504= 

27 Cr.L.J. 266= A. I. R. 1926 Cal. 139. 

— S. 73— Thumb impression. 

A Court can direct an accused person to give 

his thumb impression in Court. A, I. R. 1924 
Rang. 115 (P. B.), Foil. ; A. I. B. 1922 Pat. 73, 
Dist* (Mulliek and Wort, JJ*)* ZAHUBI SAHU 
V, Emperor. 106 I. C. 212=6 Pat. 623= 

8 P.L.T. 847=28 Cr. L. J. 1028= 

9 A. I.Cr. R. 173=A.I.R. 1928 Pat. 103. 

Thumb-impressions on a deed compared 

with others not shown to be of executant — 'Evidence 
of experb is of no value. (Kulwant Sahay and 
Beroope, JJ,)* GapfabBUKSH Khan u. Emperob.. 
101 I.C. 187=8 A. I.Cr. R. 4=8 P. L. T. 393= 

28 Cr. L.J. 411= A. I. R. 1927 Pat. 408. 
— S. 73 — Thumb impression of accused. 

Section 73 specifically directs that any person 

present in Courb may be directed to make a finger 
impression for the purpose of comparing it with any 
finger impression alleged to have been his. -There 
is no exception imade in favour of an accused person. 
Section 3i2, Criminal Procedure Code, does not^ 
prohibit the taking of bhe finger impression from 
an accused. (10 B. L. T. 32, Overruled), 

Per Young, Offg, C. J, — Such a direction is 
specifically allowed by the Evidence Act and 
S. 342, Cr. P. Code, does not operate to prevent it. 

Per Heald, J, — There is no possible oonneotiou 
between S. 73, Evidence Act and S. 342 of the 
Or, P. Cede. 

Per May Oung, J, — There is nothing in common 
between the power to examine the accused under 
S. 342, Cr. P. Code, and the power to take, 
his finger impression under S. 73, Evidence Act 
unless it can he held that by directing the accused 
to make his finger impression the Court is, in effect, 
compelling him tp provide evidence against 
himself. (Young, Offg* 6. J., Heald and May 
Oung, JJ.)* EMPEROR v* NGA T0N HDAING. 

83 LC. 688=1 Rang. 759=2 Buy. L. J. 270= 
26 Cr. L. J. 108= A.I.R. 1924 Rang. 115 (P. B.). 
— S. 74— Act ’ OP ‘ Record of an Act. ’ 

^A circular by which the Director iG-eneral of 

Post and Telegraphs notified that stamps of a ‘ 
certain kind would soon be isi^ued to Post Ofi&oes 
for sale to the public was not' an *Aot* or ‘Record 
of an act' of a public officer within the meaning of 
S. 74 of the Evidence Act and the same was inad- ' 
misstble in evidence. (BeiRyf J,), VedatbDham 
P iLHiAt t?. Emperor. 113 IXK > 

^ . . 192giI,W.N,193=30Cr^li.lMi6S^^ 
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EVIDENCE ACT (1872), S. 74-Admissibility. 

— S. 74— Admissibility. 

—Document neither shown to be prepared by 
public servant nor shown as forming the act or 
record of public officer is inadmissible. {Sen, 
J,), GouRi Shankar v. Emperor. 

120 I.C. 547=1930 A.L.J. 244=1930 Cr. C. 42= 
31 Cr.L.J. 133=A.I.R. 1930 All. 26. 
— S. 74— Dakhalnamah. 

—A dakhalnamah is a public document and its 
copy is admissible without proof. 13 A. L. J. 935, 
Foil. (Banerji, J,). SlLA RAM v, EMPEROR. 

98 I.C. 471=7 L.R.A. Cr. 173=27 Cr. L.J. 1351= 

A.I.R. 1927 All. 52. 

— S. 74— Departmental enquiry. 
—Departmental enquiry by a Magistrate in his 
executive capacity is not judicial enquiry and 
statements recorded therein is not evidence taken 
on oath. Such statements, therefore, are not 
public documents. {Pearson and Patterson, JJJ), 
GOVERNMENT OF BENGAL V. SANTIRAM MONDAL, 

A.I.R. 1930 Cal. 370. 

— S. 74— Letters of officers. 

Magistrate sending an official memo to a 

Civil Surgeon to examine an accused and report his 
age — Civil Surgeon’s report is not a record of “act** 
In official 'capacity — ^It is not admissible in evidence 
without formal proof. 20 Mad. 1S9, Bel, on* 
{GolearmNath Misra, /.). ABDUL Halim Khan v. 
SOADAT ALI KHAN. 108 I. C. 817= 

1 L. C, 733=A. I. R.1928 Oudh 155. 
— S. 77— Reports. 

^Execution of decree — Report of an officer of 

the Court, entrusted with the execution, is a pub- 
lic document and can be proved by a certified 
copy. {Neave, A.7*C.). Balku u. King Emperor. 

81 I.C. 533*25 Cr.L.J. 917= 
A.I.R. 1925 Oudb 183. 
— S. 78— Order of GoYernment. 

^Circular issued by the Director-General of 

Post and Telegraphs notifying that stamps if a 
certain kind would soon be issued to post offices for 
sale to the public is not an order of Government 
within the meaning of S. 78 and the same is in- 
admissible in evidence. {Beilly, J.), YELAYUDHAM 
PiLLAi V* Emperor. 115 I.C, 509= 

1929 M.W.N 193=30 Cr. LJ. 483. 
— S. 80— Confession. 

Confession recorded according to law is pre- 
sumed to be genuine. [jE[arrison arid Jai Lai, J7.). 
HARi RAM V, Emperor. 89 I.C. 897= 

26 Cr. L.J. 1425= A.I.R. 1926 Lah. 122. 

Confession containing memorandum under 

8; 164 (3)— Presumption under S. 80, Evidence Act, 
arises that all formalities have been performed — 
Court must be satisfied that confession was volun- 
tarily made. {Broadway and Addison, JL). PRATAP 
Singh v. Emperor. 93 I.C, 978= 

27 Cr. L.J. 514=6 Lah. 415= 
7 L.L.J. 482= A.I.R. 1925 Lah. 603. 
rS. 80— Scope. 

Section 80 does not deal with admissibility 

of documents — Only formal proof is dispensed with. 
{Banhin, 0*J., O. C. Qhose, Suhrawardy, Mukerji 
and Jack, JJ.)* Padam Prashad v* Emperor. 
; 119J.C. 193=50 C.L.J. 106=83 C.W.N. 1121= 

, ; ' ZO Cr. L. J. 993=1929 Cr- C. 228= 

: : ^ i.LR. 1929 cai. 617 (s.b.). 

— provisions of S./81 the genuineness 
ofihpjSss^^iaust'be presumed, though .its is not 
fqipipfkll^. It 'fis enou^ if the 


EVIDENCE ACT (1872), S. 103-Discharge of 
burden. 

Court has the Gazette before it. (F/orde and Scott-- 
Smith, JJ.). bawa Sabup Singh v. The Crown. 
88 I. C. 22 = 7 L. L. J. 264=26 Cr. L. J. 1078= 
26 P. L. R. 566= A. I. R. 1925 Lah. 299. 
— S. 81— Newspaper. 

Newspaper actually produced — Presumption 

of genuineness arises. (Hilton, J.)* RAM CHANDRA 
V, Emperor. 120 I. C. 798=1930 Cr. C. 331= 
31 Cr. L. J. 168= A. I. R. 1930 Lah. 371. 
Even if newspapers are admissible in evi- 
dence without formal proof, the paper itself is not 
proof of its contents. It would merely amount to 
an anonymous statement. {Fforde and Scott-Smith, 
JJ,). BAWA Sarup Singh v. The Grown. 

88 I. C. 22=7 L. L. J. 264=26 Cr. L. J. 1078= 
26 P. L. R. 566= A. I. R. 1923 Lah. 299. 
— S. 88— Evidentiary value. 

On the only evidence of telegrams, it cannot 

be presumed that they are issued from a particular 
person but they can be considered with the other 
evidence. {Fawcett and Madgavkar, JJ,), Dm- 
PBROR V. ABDUL. 91 I.C. 690=49 Bom. 878= 
27 Bom.L.R. 1373=27 Cr.L.J. 114. 

A.I.R. 1926 Bom. 71. 
— Ss. 101 to 103— Affirmation of fact— 'Service of 
summons. 

^Person who alleges regular service of sum- 
mons must prove it, {Sanderson, C.J, and Bankin, 
J,), Beni Madhab Sapin v. Jadu nath Sapin. 
94 I. C. 907=43 C.L.J. 113=27 Cr. L.J. 715= 
31 C.W.N. 148= A.I.R. 1926 Cal. 1208. 
— S. 105 — Defamation. 

^Where the 8tat^ments made by the defen- 
dants are per se defamatory, the burden is on the 
defendant to proye that the allegations on which 
his comment was based are substantially true. The 
plaintifi should uot be called upon to prove the 
quantum of damages : A. I. R. 1929 Sind 90 and 
Levis V. Shepstone, (1888) 65 L. J. P. 0. 61, Bef, 
(Bupchand, A. J, 0,). MURLIDHAR v. NARAIN- 
DAS. 117 I. C. 155= A. I. R. 1929 Sind 172. 

^Prosecution must make out a case for convic- 
tion but the accused must prove that his case comes 
within exceptions : A.I.R. 1924 All. 299, List. from. 
{Kinkhede, A. J. C.). Surajmal v. Ramnath. 

105 I. C. 820= 28 Cr. L. J. 996= 
9 A. I. Cr. R. 204= A. I. R. 1928 Nag. 68, 
— S. 105— Discharge of burden. 

^Where prosecution itself has proved the 

exception, accused need not prove it. Section 106 
says nothing about pleas but merely places burden 
of proof on the accused. {Haiti fax and Kotval, 
A.J.Os,), MANGAL GAUDA v. EMPEROR. 

81 I.C. 901=25 Cr. L. J. 1077= 
A. I. R. 1925 Nag. 37. 

Although under the Indian Evidence Act the 

burden of proving an exception under the Penal 
Code is on the accused person, it does not follow 
that the oiroumstances together with the accused 
person’s statement cannot be sufficient evidence to 
establish the exception in his favour. {Mukerji and 
King, JJ.), MANGALTAv, EMPEROR. 

98 I.C. 707=7 L.R.A. Cr. 187= 
27 Cr. L. J. 1395= A.I.R. 1927 .All; 119. 
— S. 105— Infancy. 

‘Ho proof as to mfanay and immaturity of 

understanding — Lefence is not {barred. 

There is this difierenoe between a child and a 
lunatic that the latter is not able to be tried unless 
he has regained sanity .whereas the child may be 
tried, while he is still a child. X£ a « child commits 
.an ofiene^when fsA teO l^^stand the 
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EYIDENCE ACT (1872), S. 105— Insanity. 

nature of the ofience, it can hardly be supposed 
that he will be able to understand that he must 
plead his own lack of understanding when placed 
upon his trial. He cannot be debarred from the 
defence allowed to him by S. 83 of the I. P. 0., 
merely because of his ignorance of the ' Court pro- 
cedure. Therefore, the question cannot be excluded 
from consideration by the jury notwithstanding 
that no proof may have been adduced on the point. 
(Pullan, A. J, C.). Emperor v. Ali Raza. 

84 I.C. 454=26 Cr. L.J. 310= 
28 0. C. 69=A.I.R. 1925 Oudh 314. 

— S. 105— Insanity. 

Penal Code^ S, 84. 

Where the evidence as to the insanity of accused 
is conflicting, the accused should be convicted as on 
him lies the burden of proving insanity which in 
the case of conflicting evidence cannot be said to 
be sufidciently discharged, (Daniels^ /.). Ohandu 
LAI i tJ. THE CROWN. 77 I.C. 236= 

21 A.L.J. 776=4 L.R.A. Cr. 234= 
25 Cy. L.J. 348= A.I.R. 1924 All. 186. 

— S. 105— Hea of Justifiable homicide. 

Causing death to burglar — Onus, 

Where it appeared that a thief was killed with 
lathi blows by the inmates of the house when the 
thief was trying to escape through a hole, 

PLeldi that the burden of proving that the death 
was justifiable homicide lay upon the persons who 
were proved to have dealt the blows. (Paza and 
Na7iavuttyt JJ,). Mahabir u. Emperor. 

7 O.W.N. 797=1930 Cr. C. 948= 
A.I.R. 1930 Oudh 408. 

— S. 105— Provocation. 

Accused must prove that his case came with- 
in the Exception 1 to S. 300 of the Penal Code and 
the Court is bound to presume the absence of any 
such case. {Broadway and Gamjghell^ eTJ.). Kakab 
Singh v. The Crown. 81 I.C. 717= 

25 Cr. L.J. 1005=6 L.L.J. 575= 
A.I.R. 1924 Lah. 733. 

— S. 105— Soif-defence. 

-It lies upon the person bringing the plea of 

self-defence to establish the circumstances under 
which each blow that causes an injury to a mem- 
ber of the opposite party is inflioted, {Teh Ghand, 
J*.). HAZTJRA Sing v. Emperor. 104 I.C, 454= 
28 Cr. L.J. 838 = A.I.R. 1927 Lah. 786. 
— S. 106— Knowledge of facts. 

Assistant Manager of a Press cannot he pre- 
sumed to have knowledge of every job printing 
done in the press— Especially where consequences 
of the knowledge are grave, stricter proof than 
assumption is necessary. {Darwood^ J,). Ohellam 
P iLLAi V, Emperor. 117 1. C. 49= 

30 Cr. L. J. 707* A.I.R. 1928 Rang. 276. 
— S. 106— Misappropriation by servant. 

^It is settled law that where property is en- 
trusted to a servant, it is the duty of the servant 
to give a true account of what he does with the 
property so entrusted to him. If such a servant 
5tils to return the property or to account or gives 
an account which is shown to be false and incredi- 
ble, it is ordinarily a reasonable inference that he 
has criminally misappropriated the property so en- 
trusted to him and dishonestly converted it to his 
own use, {Lentaigne, J".). SONA MEAH v. EM- 
PEROR, 84 I.C. 384=2 Rang. 476= 

26 Cn.L. J. 267= A.I.R. 1925 Rang. 47. 

Or. D,-97 


EVIDENCE ACT (1872), S. 114— Criminal trial. 

— S. 106— Shifting of burden. 

Where it is proved that thefts occurred at 

quite different dates the presumption is that the 
stolen property passed from the hands of the thief 
to the receiver at different dates also. The burden 
is then shifted from the Crown to the accused to 
prove that that he received it at one time only in a 
case where the accused is charged separately of 
offences of receiving stolen property. {Kincaidt 
J. C. and Kennedy, Ag, J, 0.). Ghulamo v. 
Emperor. 96 I.C. 120=27 Cr. L.J. 872 (Sind). 

— S. 109 — Nafargats. 

^The Nafargats only prove a chain of culti- 
vators in succession, but they do not in themselves 
prove whether each sucoessjor came upon the land 
under a derivative title or independently of the 
landlord. So long as each cultivator held the land, 
there might arise a presumption under S. 109 of the 
Evidence Act that his tenancy had a continuance, 
but there is no presumption that his successor is 
necessarily a transferee from him. {Kinhhede, 
A.J'.G,), RAMCHAND V. Shri Ratnanath Baun 
SHAN OF Bhar. 98 I.C. 674= A.I.R. 1927 Nag. 99. 

— S. 112— Yalidity of marriage. 

Yalidity of marriage established— Legitimacy 

of child is presumed. {Curqenven, J.). NARAYAN 
NAIR V. MANIKKATH KULLAPPURA VETTIHi 
BHARGAVI AmmA. 100 I.C. 123 = 38 M.L.T. 39= 
25 M.L.W. 151=28 Or. L.J. 231= 

7 A. I. Cr. R. 351= A.I.R. 1927 Mad. 861= 
52 M.L.J. 118. 

— S. 112— Void divorce. 

-—Where divorce in the sense of a legal dissolu- 
tion of the marriage, has not taken place, a child 
born must be taken to be bom during the continu- 
ance of a valid marriage between a woman and her 
husband. {Curgenuen, J,), M. KANNIAPPAN v* 
KULLAMMAL. 1930 Cr. C. 88=1929 M.W N. 696 = 

2 M. Cr. C. 275= A.I.R. 1930 Mad. 194. 

— S. 114— Common coarse of eventst 

Food ugartalcen at evening meal by husband. 

It is a violent presumption drawn from one’s 
knowledge of human nature and of Indian village 
life which it is the duty of a tribunal in a case of 
dhatura poisoning to apply, namely, that the food 
partaken at the evening meal by a husband in an 
ordinary constituted house is prepared for him and 
served to him by his wife. {Walsh and Pullan, eT/.). 
EMPEROR V, MT, HAB PlARI, 97 I.C. 44= 

49 All. 57= 24 A.L.J. 958=27 Cr.L.J. 1068 = 

7 L.R.A.Cr, 156= A.I.R. 1926 All. 737. 
^The fact that a man is arrested in the dis- 
trict where an offence has been committed many 
months after its commission does not in any way 
lead to any inference against him. [Scott-Smkh 
and Fforde, J7.). MANSHA Singh v, GROWN. 

86 I.C. 347*7 L. L. J. 51* 
26 Cr. L.J. 763= A. I. R. 1925 Lah. 371, 

— S. 114— Criminal trial. 

^Person carrying in his cart daooits, one of 

whom being injured and having blood-stains on 
clothes soon after dacoity— Unless he explains 
circumstances presumption is that he knew of part 
taken by those persons in dacoity and that one 
injured was injured in dacoity, (Boys and Young, 
Jd'.). Emperor v. Kanhaiya, 124 l.c. 553= 

A.I.R. 1930 All. 481. 

— — E vidence of eye-witnesses nob on good terms 

with accused should not ^ be relied upon unless 
corroborated. (HUtmt Bhartuw. Bmperor,^ 
39 P.L.R4ia82= A. I. R. 4930 Lab. mM 
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EYIDENCE ACT (1872), 3. 114-Criminal trial. 

—Where the prosecution witnesses are found to 
be untruthful as to the greater part of their evi- 
dence, it is dangerous to convict the accused on the 
residue without corroboration : 42 Cal. 784, WolL 
[Nanavutty and Baza^ JJ.), Gendan LAL v. 
Empeeos. A.LR. 1930 Oudh 460. 

• 'Agent Provocateur as witness. 

The evidence of an agent provocateur is look- 
ed ^ upon with suspicion and should be seldom 
relied upon in support of a conviction. {Agha 
Haidar, J,). Hazura Singh v. Emperor. 

118 1.0.544=11 L.Ii.J. 58= 
SO Cr. L. J. 941=30 P.L.R. 603= 
1929 Cr. C. 3= A.I.R. 1929 Lah. 436. 

Approver's evidence — Corroboration — Nature 

of— Mere presence of person at the scene — Whether 
sufficient. 

The corroboration that is required in connection 
with the approver’s testimony is corroboration of 
the material facts which go to connect the accused 
with the commission of the oSenoe. The mere 
presence of a person in the house is not such a 
corroboration, {Beasley, C. J, and AnanthaJcrishna 
lysr, J.), abboi Naidu V. Emperor. 

, . 1929 M.W.N. 698. 

Witjiesses relations of co-accused. 

Where four men are suspected and relatives 
of three try to implicate the fourth alone who is a 
stranger, they are naturally suspected of bias and 
the principle universally adopted in the case of co- 
accused comes into play and a Court should require 
some independent corroboration before accepting 
the evidence. (Barlee, J,C. and Ealumal, A,J,G ) 
Emperor v. Panjal. 1929 Cr. c. 533= 

, A I.R. 1929 Sind 245. 

^Butcher without license importing meat in 

quantities more than required for his personal use 
and distributing it— No proof of receiving money— 
Presumption that he actually imported meat and 
sold it is justified. {Barlee, J, 0, and Ealumal 
PJialumal, A.J.G,), Mahombddin v. Emperor. 

118 I.C. 223=1929 Cr. , 318 = ^30 Cr. L.J. 908 = 
^ , A.I.R. 1929 Sind 150. 

Conviction should not be based on the evi- 
dence of witnesses who are bitter enemies of the 
accused unless it is supported by the evidence of 
reliable and disinterested witnesses. {Shadi Lai, 
G,J. and Agha Haidar, J,). DAEip SiNGH ©. 
Emperor. 99 I. C. 75= 28 Cr. L. J. 43= 

, . . , A.I.R. 1927 Lah. 874. 

In a criminal case Courts are not permitted 

to proceed upon an assumption that accused 
actually did what they were required by the rules 
to do. {Cuming and Muherji, JJ,), Prapulla 
Kumar Rot v . Emperor. 91 I C 883= 

30 C.W.N. 94=27 Cr. L.J, 147= 

, , A.I.R. 1926 Cal. 345. 

— — An attempt to fabricate false evidence of 
alibi would be a very strong piece of evidence 
against the accused if his connection with such 
attempt had been established. But where the 
attempt was proved only against his oo-aooused no 
such connection should be presumed. (Shadi Lai, 
C , J*. and JaiLal, J.), Majhi v. Emperor. 

86 I.C. 344=7 L.L.J. 48= 26 Cr. L.J. 760= 
^ A.I.R. 1925 Lah. 323. 

" 'Penal Code, 8* 4BBServant — Eailure to ac^ 
oomtproperVy for property entrusted— Presumption 
of misappropriation. 

It is settled law that where property is entrust- 
ed, to a servant, it is the duty of the servant to 
give, a true account of what he does with the pro- 
perty so , entrusted him. If, such a servant fails 


fiYIDENCE ACT (1872), 3. 114-Mupdep. 

to return the property or to account or gives an 
account which is shown to be false and incredible, 
it is ordinarily a reasonable inference that he has 
criminally misappropriated the property so entrust- 
ed to him and dishonestly converted it to his own 
use. In such cases the Courts are entitled to draw 
hostile inferences and presumptions from the action 
and statement of the servant. {Lentaigne, J*.). 
SONA Meah V , Emperor. 84 I.C. 331= 

2 Rang. 476=26 Cr. L.J. 267= 
A.I.R. 1925 Rang. 47. 

Possession of cocaine. 

Where cocaine was found in certain pots contain- 
ing grain in a Bania’s shop where the accused 
who were brothers were serving habitually in the 
shop. 

Held, that they must have been daily handling 
the pots in question and that therefore the finding 
that both of them must have been aware of the 
existence of the cocaine in the pot is justifiable 
20 A. L. J. 162 ; 77 I, G. 447, Hist. (Boys, J,), 
GANBSH V. King Emperor. 83 I.C. 892= 

5 L.R.A. Cr. 136 = 26 Cr. L.J. 188= 
A.I.R. 1924 All. 776. 

—3. 114— Documents— Insured cover. 

;The mere fact that a cover insured for a cer- 
tain amount is sent, raises no presumption in law 
that that cover contains the necessary amount of 
Government currency notes. (Sulaiman, J,). TUEA 
Ram V , Emperor. 83 I.C. 993=21 A.L.J. 865= 
5 L.R.A.Cr. 15=26 Gr.L.J. 209= 
A.I.R. 1924 All. 205. 

— S. 114— Human conduct. 

— ^ ^Whero a person is at liberty to stop something 

being done in his house and is proved not to do so 
the presumption is that he is an accessory to the 
doing of that thing and he may be held to be in 
possession of the materials used in the doing of it. 
(Ashworth, A, J, C,}, MAI Ku v. Empbror. 

86 I. C. 707=26 Cr. L.J. 851= 
A. I. R. 1925 Oudh 684. 

—3. 114— Murder. 

Murder by some dacoits of person running from 

scene of dacoity — Murder not in furtherance of com- 
mon intention. 

^ It can hardly be natural that the common inten- 
tion of all the persons who took part in the robbery 
was to murder not only persons who resisted them 
in the execution of the robbery but, also to murder 
the persons who ran away from the scene of the 
robbery and therefore a murder of a person running 
from the scene of robbery 'oannot be said to be in 
furtherance of the common intention pf dacoits. 
(Harrison and Dalip 8ingh\ JJ,). Karam Bin 
EMPBROR. 115 I.C. 1=30 Cr. L.J. 385= 

A.I R. 1929 Lah. 338. 

^The trial Judge rejected evidence about three 

objects, an umbrella, a stick and a bundle said to 
have been pointed out by the accused, as being in 
the well where the body of the dead man was 
found. This was not the exclusive evidence 
against the accused but there was other consider- 
able evidence also. 

Held, that the Judge should not have rejected 
the evidence. A.I.R. 1926 Had. 638, JHst, (Ooutts- 
Trotter, C,J. and Walsh, J.), PUBLIC PROSE- 
CUTOR V, CHANDATA SHETTT. 2 M. Cp. C. 86= 

A.LR. 1929 Mad. 92. 
——Person knowing of his wife’s murder but 
making no report to police nor trying to find out 
murderer— His conduct may lead, & conclusion 
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EYIDENCE ACT (1872), S. 113— Murder, 
that he was miirderer, {Basa and Pullany JJ,)* 
BHAGWAN V. EMPEROR. 116 I.C. 193= 

6 0. W. N. 218=30 Cr. L. J. 567= 
12 A.I. Cr. R- 320=3 Luck. 679= 
A. I. R. 1929 Oudh 190. 

Poisoning by members --Presumiption when 

arises, 

A violent presumption that the deceased was 
poisoned by the members of the family arises, 
perhaps one of the strongest presumptions known 
to the law, when a man dies in his own house 
surrounded by his own family, and poisoned 
shortly after eating food which must have been 
prepared for him by his wife, and no explanation 
is forthcoming from the occupants of the house- 
hold as to what had happened to him to cause his 
death, and where, in addition to such violent pre- 
sumption, the persons accused are proved to have 
been guilty of persistent lying in an attempt to 
account for the absence of the deceased, and are 
also shown to have hidden the corpse to save 
themselves, the presumption becomes a certainty. 
(Walsh and Pullan^ JJ,), Emperor i;. Mt. Har 
PIARI. 97 I.C. 33=39 All. 57= 

23 A.L.J. 958=27 Cr. L.J. 1068= 
7 L.R. A. Cr. 156 = A.I.R. 1926 All. 737. 

^Charge of murder and theft — Possession of 

stolen properi,y not explained — Accused cannot be pre- 
Slimed to have committed murder. 

When the charge is that the accused committed 
murder or theft in a building or both, it is not 
legitimate to presume that the accused are guilty 
of the more serious ofEonco of murder because they 
are unable or unwilling to explain their 
possession of stolen property, and when the un- 
explained possession of stolen property is the only 
circumstance appearing in the evidence against 
an accused they cannot be convicted of murder un- 
less the Court is satisfied that possession of the 
property could not have been transferred from the 
deceased to the accused except by the former being 
murdered. (Spencer, J.). SOGIAMUTHU PADAYAOHI, 
In re. 93 I.C. 42=50 Mad. 273= 

27 Cr. L. J. 393= A. I. R. 1926 Mad. 638. 

— S. 113— Retracted confession. 

^It is not absolute rule of law that retracted 

confession cannot be accepted without corrobora- 
tive evidence — But whore corroborative evidence 
does not show beyond reasonable doubt that 
accused is guilty he should be given benefit of 
doubt. (Adami and Scroope, JJ.). BHAGWAN DAS 
BHAGAT V. EMPEROR. A.I.R. 1930 Pat. 289. 
—•Buie as to. 

In a proper case a Court may act upon re- 
tracted confession alone, but the rule of prudence 
and safety is to require generally that such confes- 
sions should bo corroborated in material parti- 
culars by some reliable evidence before an accused 
person is convicted. (Couriney*Terrell, C. 1. and 
Faxl AU, J.). Kunja shbedhi v. Emperor. 

116 I. C. 770=8 Pat. 289=10 P. L. T. 539= 
30 Cr. L.J. 675=1929 Cr. C, 62= 
13 A.I. Cr.R. 133=A.I.R. 1929 Pat. 275. 
— S. 113— Miscellaneous. 

— Omission to presume is no ground for revision. 

A Court may presume that evidence which 
could be and is not produced would, if produced, 
be unfavourable to the person who withholds it: 
but it cannot be taken to be a principle of law that 
the Court must presume it, and if the Court does 
not make such a presumption undor the ciroum- 
stanoes of a case, it is no ground for interfering in 


EYIDENCE ACT (1872), S. 113, III. (a)— Guilty 
knowledge. 

revision. (Pullan, J.). Aditta PraSAD Singh v. 
Emperor. 103 I.C. 560=1 L.C. 195= 

28 Cr.L.J. 703=8 A.I.Cr. R. 313= 

A.I.R. 1927 Oudh 318. 
— S. 113, 111, (a)— Burden of proof. 

Long Lapse of time between theft and discovery 

of stolen property. 

Where there . is long lapse of time between 
the theft and the discovery of the stolen property 
(in this case over 16 months), the onus of proving 
innocent possession should not be cast on the 
accused. 62 P. L. R. 1916, Bel. on* (Pforde, J,). 
Naeain Singh v. Emperor. 108 I. C. 912= 

29 Cr. L. J. 363=29 P. L, R. 331= 

A.I. R. 1928 Lah. 687. 

-^Criminal case — Onus never changes. 

In a criminal case the onus is on the prosecution 
to prove beyond reasonable doubt the guilt of the 
accused. The onus never changes. 

Where the Judge stated in his direction to the 
jury regarding Evidence Act, S. Ill, 111. (a) that if 
the property was proved or reasonably presumed to 
be stolen property, the onus would shift to the ac- 
cused to show that ho acquired the property in an 
innocent manner, 

Held, that it was a misdirection: 31 0. L. J. 310 
and 1911 Or. App. R. 15, Poll. (Neiohould and 
Muherji, JJ.). SATYA OHAKAN MANNA V. 
Emperor. 88 I. C. 5J5=62 Cal. 223= 

26 Cr.L.J. 1155 = A. I. R. 1925 Cal. 666. 
— S. 115, 111. (a)— Pacoity. 

Presumption relates to offence of dacoity also. 

The Presumption not confined to charges of 
theft but extends to all charges, however penal, 
not excluding even murder. Consequently where 
a person charged with dacoity is shown to have 
been in possession of part of stolen property soon 
after the dacoity it may be presumed that he was 
one of the daooits or he received the property 
knowing it to have been stolen at the dacoity : 
13 Mad. 126, Bef. (Maepherson and Davie, JJ.). 
Ramsaeup Singh v. emperor. 

A. I. R. 1930 Pat. 513. 

— S. 113, 111. (a)— Grounds for presumption. 

Accused showing place where stolen property is 

concealed — When a ground. 

The mere fact that an accused person points 
out the place in which stolen property is concealed 
does not give rise to any presumption under S. Ill, 
or justify his conviction of the ofienoe of receiving 
stolen property, still less of the ofienoe of theft or 
dacoity. But if such property is produced from the 
house of the accused person a presumption would 
arise under S. Ill, Ulus, (a), that the accused was 
either the thief or had received the goods knowing 
them to be stolen unless he can account te his 
possession'* of the stolen articles ; 17 All. 676, Bef. 
(Mirea and Broomfield, JJ.). EMPEROR v. Shiv- 
P0TRAYA BASLINGAYA. 32 Bom. L. R. 573= 

A. I. R. 1930 Bom. 233. 
— S. 113, 111. (a)— Guilty knowledge. 

— Articles of ordinary type found years after 

theft — N 0 presumption . 

years before the discovery, at the house of 
accused, of the articles (four silver ornaments of 
ordinary type worth Rs. 100) these had been re- 
moved from the houses of the two complainants by 
means of a dacoity. The stcoused was a goldsmith 
by caste and profession and when asked, he ex- 
plained that he himself had made them for his 
wife. The articles were fotind, except in one oasp, 
on the person of the wif6 of the accused, 
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EYIDENCE ACT (1872), S. 114, 111. (a)-Misdirec- 
tion to jury. 

JSeld, that the accused cannot he presumed to he 
in possession of the articles with guilty knowledge: 
29 All. 138, Woll, {Mukerji, /.). Ohhotey LAL 
V, EMPEROE. 85 I. C. 722=26 Cr. L. J. 578= 

5 L. R. A. Cr. 199=A.I.R. 1925 All. 220. 
— S. 114, 111. (a)— Misdirection to jury. 

^Before a presumption under S. 114 (a) can 

arise, it must he proved that the goods found in the 
possession of the accused have been stolen. No such 
presumption will arise in a case when it may 
reasonably he presumed that the property in ques- 
tion is stolen property. A direction to the jury 
that the presence of a reasonable presumption of 
the property being stolen property is enough to 
raise the presumption of guilt, is misdirection. 
(Newbould and MuTcerji^ JJ,), SATYA CHAR AN 
Manna w, Emperor. 88 1. C. 515= 

26 Cr. L. J. 1155=52 Cal. 223= 
A.I.R. 1925 Cal. 666. 
—S. 114, 111. (a)— Nature of possession. 

^In order to raise legitimately the presump- 
tion of theft, the possession of stolen property 
should be exclusive as well as recent. (Bupchand 
Bilaram and De Sousa, A, J. Os.). Mataro 
V, Emperor. ill i.c. 732= 

29 Cr. L.J. 924=23 S.L.R. 5= 
A.I.R. 1929 Sind 9. 

— S. 114, III, (a)— Possession. 

— ■ — ^From the mere fact that the articles were 
discovered in accused’s possession soon after the 
theft the Judges did not draw the presumption 
that accused was the thief himself. {Sulaiman, J.). 
Yamini V. Emperor. 83 I.C. 705= 

5 L. R. A. Cr. 81 = 26 Cr. L.J. 145=. 

A.I.R. 1924 All. 701. 

—S. 114, III. (a)— PoBse^lSioitfQilowing theft. 

When a person is found in possession of 
stolen articles soon after the theft, the law pre- 
sumes that such person must either be the thief or 
the receiver of the stolen goods. The identity of 
the stolen articles being established, the identity 
of the thief or the receiver of the stolen goods is 
presumed to be established. (Baza and Nanavutty, 
tfJ,). Hazari V. Emperor. 7 O.W.N. 527= 
A.I.R. 1930 Oudh 353. 
^The fact that a person is found in posses- 
sion of the stolen property shortly after the theft 
raises the presumption that he took part in the 
theft. (Adami and Scroope, J/.). KHALIR JAMA 
Khan t?. Emperor. 123 1. 0. 393= 

31 Cr. L.J. 492=1930 Cr. C. 767= 
A.I.R. 1930 Pat. 385. 

— S. 114, 111. (a)— Possession not immediate. 

^Possession of stolen property 19 months 

after theft raises no presumption that the holder 
thereof was either the thief or received th6 goods 
knowing them to be stolen; 22 C.W.N. 697; 
11 M.L.W. 48 and 22 Or. L. J. 695, Foil 
(Addison, J,). NAOLI n. EMPEROR. 95 I.C, 471= 
27 Cr. L. J. 807= A.I.R. 1926 Lah. 528. 

^Where the accused was found possessed of 

stolen goods several months after the theft and at 
a place several miles away from the place of occur- 
rence no presumption that he is either the thief or 
a receiver of stolen property arises and the onus 
is not on the accused to explain how he got the 
, property and the prosecution cannot succeed by 
proving the defence to be false. {Campbell, J".). 
AxdA 13, Emperor. 91 I.C. 544= 

27 Cr. L.J. 112=A.I.R. 1926 Lah. 272. 

No presumption arises out of more posses- 

, sion of stolen a|tiQlet,s. 12 years after th.ey were 


EYIDENCE ACT (1872), S. 114, 111. (b)— * Accom- 
plice who is. 

stolen: A.I.R. 1926 Lah. 628, Foil [Coldstream, 
J,). mangal V. Emperor. 96 I.C. 650= 

27 Cr. L. J. 986 (Lah.). 

Possession of property 2 years after loss-^Befu- 

sal to answer as to source — Adverse inference is justi- 
fied. 

Though usually a Court is not justified in 
drawing the presumption of guilty knowledge from 
possession of property such as jewellery nearly two 
years after the property had been stolen or other- 
wise lost to the real owner, the Court is always 
entitled to request the possessor to disclose the 
name of the person from whom he had obtained the 
articles and the particulars as to the origin of the 
possession and the Court is entitled to draw 
unfavourable inferences, if the accused refuses to 
disclose such facts or gives au explanation which 
can be shown to he false. (Lentaigne, J.). Ram 
Pershad V. King Emperor. 81 I.C. 443= 

2 Rang. 80=25 Cr. L.J. 907= A.I.R. 1924 Rang. 256. 
— S. 114, 111. (a) — Recent possession. 

What atmunts to recent possession depends on 

facts of each case. 

The question as to what amounts feo recent 
possession sufficient to justify the presumption of 
guilt in any particular case, varies according as the 
stolen article is, or is not, calculated to readily 
pass from hand to hand: A.I.R. 1926 Lah. 528; 
11 M.L.W. 43; A.I.R. 1921 Lah. 89 and 22 O.W.N. 
691, Bel.'on. But the strength and nature of such 
presumption must vary according to the seriousness 
of the ofienoe and the nature of the property 
involved. [KinJehede, .4.7.0.). NSCHA v. EMPEROR. 

109 I.C. 801=11 N.L.J. 104=29 Cr. L.J. 609= 
10 A.I. Cr. R. 340= A.I.R. 1928 Nag. 213. 
— S. 114, III. (a)-~Time limit. 

No time’ limit can he fixed. 

No fixed time-limit can be laid down to deter- 
mine whether possession of articles is recent or 
otherwise. But every case must be judged on its 
own facts. If a few stolen articles were found in 
possession of a person under circumstances which 
may give rise to the probability of his coming by 
them honestly some time after the theft the pre- 
sumption under the law might not arise against 
him. (Suhrawardy and Panton, JJ,), Empebor 
V, EkaBBAE. 94 I.C. 361=27 Cr. L.J. 617= 

A.I.R. 1926 Cal. 925. 

— S. 114, III. (b). 

* Accomplice,’ vho is. 

Corroboration, extent and nature. 

‘ Corroboration,’ what is. 

Retracted confession. 

Yalue of accomplice’s evidence. 

Yalue of approver’s evidence. 

Miscellaneous. 

— S. 114, 111. (b)—' Accomplice,’ who is. 

Witnesses who admittedly had witnessed 

the crime, who have assisted in concealing the 
evidence of that crime or at least connived at such 
being done and who have not attempted to give 
* any information either to the police or to any 
other person to enable the offender to be brought to 
justice are in a very little better position than that 
of accomplices. [Fforde and JJ,), HayatD 

Emperor. 120 I.C. 190=31Cr. L.J. 50= 
1929 Cr.C. 87= A. I. R. 1929 Lab. 540. 

Witness, accused's paramour and assisting him ^ 

to put murdered man on bed and covering him 
chadar, . ^ ^ 

Where the witness was the accused’s para- 
mpur, and on , her own j^d^iaission aooompani^^ 
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EVIDENCE ACT (1872), S. 113. Ill.(b)— ‘ Coprobo- 
ration, extent and nature. 

him to the scene of the murder and waited outside 
the hut while the accused went in and murdered 
the husband of the witness and then covered 
him with a chadar and where after that, she re- 
turned to the village and shut herself up in 
her house and gave no information to any one 
until the next morning when she told one of the 
P. Ws. privately what had happened, 

Held, that in those circumstances she was, to all 
intents and purposes, an accomplice of the mur- 
derer. (Scott- Smith and Ff or de, JJ,). BAH AW ALA 
v. Oeown. 88 I.C. 855-6 Lah. 183= 

26 P. L. R. 331=26 Cr. L. J. 1238= 
A.I.R. 1925 Lah. 532. 
“S. 115, 111. (b) — Corroboration, extent and 
nature. 

-Where the case against accused depends on 

the view taken as to the corroboration of the 
approver’s story in material particulars, and 
whether it is such, taken along with the other facts 
and circumstances, that it can bo relied upon as 
bringing home the guilt for the crime, the corrobo- 
ration of the approver’s story reciuires most careful 
invest! g^bti on upon the question of the identity of 
the accused persons as participators in the occur- 
rence. (Fear son and MiilUch, JJ.), Manohar 
Mandal V, Emperor. 1930 Cr. C. 657= 

A. I. R. 1930 Cal. 530. 

Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice, a con- 
viction on the uncorroborated evidence of an 
accomplice is rarely justifiable. The evidence in 
corroboration must be independent testimony 
which afioots the accused by connecting or tend- 
ing to connect him with the crime, but the corro- 
boration need not be direct evidence that the 
accused committed the crime. It is sufficient if it 
is merely circumstantial evidence of his connexion 
with the crime. (Rasa and Nanavutty, JJ,). 
HAZARI V, EMPEROR. 7 0 . W. N. 527= 

A.I.R. 1930 Oudh 353. 

Several accused — Corroboration as regards each 

accused — If necessary. 

Per Staples^ A, J, 0. — It is true that an appro- 
ver’s story should be corroborated not only as 
regards the facts of the case but also as regards 
the identity of the accused, but where there are 
several accused and the story of the approver has 
been confirmed on aaiany points, and as regards 
the identity of several of the accused, it should not 
be considered necessary that his story should be 
corroborated as regards the identity of the remain- 
ing accused unless there are reasons for believing 
that the approver has named those other accused 
on account of personal spite or for some other 
reason.^ The real test of the evidence of the ap- 
prover is whether it has been believed or not and 
when it has been corroborated on many points and 
has not been shown to be false in any particular it 
should be accepted ; and when once it has been 
accepted as a whole, corroboration as regards the 
identity of each of several accused should not bo 
demanded. A.I.B. 1921 Nag. 39 ; 9 All. 528, Eicpl ; 
Bex V. Bashermlle, (1916) 2 K. B. 658, BisU 
(Per Jachson and Subhedar^ A.J.Cs,), — ^Even 
where there are several accused persons, an ap- 
prover’s story to be corroborated as regards a parti- 
cular accused must be corroborated on some point 
which implicates that accused. It is not neces- 
sary that it should be corroborated on all points 
relating to him, but there must be some guarantee 
that his evidence is true as regards that particular 


EYIDENCE ACT (1872), g. 115, III. (bj -Coppoho- 
ration, extent and nature. 

accused. A. I. R. 1921 Nag. 39, Bel, on ; 15 Bom. 
331; A.I.R. 1922 Nag. 172; A. I. R. 1925 Nag. 78, 
Appl, (Jachson^ A.J.G, on difference between Staples 
and Subhedart A,J.Gs.), Doulat v. Emperor. 

120 I.C. 721=31 Cp. L. j. 153= 
A.I.R. 1930 Nag. 97. 
It is not all evidence corroborating the accom- 
plice’s story, which comes within the rule requir- 
ing corroboration. The corroboration indicated in 
S. 115, III. (b), is corroboration in material parti- 
culars and these particulars must be such as to 
connect or identify each of the accused with the 
oSence. [JSex v. Baskerville, (1916) 2 K. B. 658.] It 
is not necessary that the accomplice should be 
corroborated in every material particular. (Cum" 
ing and Lort-Williams^ JJ,), Rebati MOHAN v. 
Emperor. 115 I.C. 258=32 C.W.N. 945= 

56 Cal. 150=30 Cr. L.J. 535= 
12 A. I. Cr.R. 265= A.I.R. 1929 Cal. 57. 
—The extent of corroboration which a Oonrt 
demands naturally varies with the circumstances 
of each case, including the character and antece- 
dents of the approver and the degree of suspicion 
attached to his evidence. (Bhide and Jolinstotie, 
JJ,). Hakam Singh d. Emperor. 

1929 Cr. C. 626=A.I.R. 1929 Lah. 850. 

Oorroboration need not necessarily consist of 

direct evidence that the accused committed the 
crime ; it is sufficient even if it consists of circum- 
stantial evidence of his connexion with the crime. 
Bex V. Bashermlle, (1916) 2 K.B. 658 ; Bex v. Marhs 
Feigenbotim^ (1919) 1 K. B 531, Bel, on and Expl. 
(Bhide and Johnstone^ JJ.). HAKIM SiNGH v. 
Emperor. 1929 Cr.C. 626= A.I.R. 1929 Lah. 880. 

Corroborative evidence itself need not be sufflr 

dent to base conviction on — Independent evidence 
showing in material points that the story of the ac- 
complice is true, is sufficient corroboration. 

The nature of the oorroboration will necessarily 
vary according to the particular circumstances of 
the ofience charged and it would be in a high 
degree dangerous to attempt to formulate the kind 
of evidence which would be regarded as corrobora- 
tion. except to say that corroborative evidence is 
evidence which shows or tends to show that the 
story of the accomplice, that the accused commit- 
ted the crime, is true not merely that the crime 
has been committed, but that it was committed by 
the accused. The corroboration need not be direct 
evidence that the accused committed the crime ; 
it is sufficient if it is merely circumstantial evi- 
dence of his connexion with the crime. 

Corroborative evidence need not be sufficient in 
itself to base a conviction on. Confirmation of the 
story of an accomplice does not mean that 
there should be independent evidence of the 
accomplice’s account of the crime itself. What 
the law clearly requires is that some relevant and 
material part of the approver’s story Incriminating 
the accused should have support from an indepen- 
dent source. This supplies a test of the truth of 
the aooomplioo’s narrative as a whole by checking 
it in some relevant portion. Bex v. BashervUle^ 
(1916) 2 K. B. 658, Foil, (Fforde, J, on difference 
between Aga Haidar and Broadway, JJ,), Bab- 
KATi V , Emperor. 108 I.C. 59=28 Cr.L.J. 625= 
8 A.LCJ?. R. 273=A.LR. 1927 Lah. 581. 
— ^C cfrroboration must go to fne gmlt of edch ac- 

cused separately. 

An accomplice is unworthy of credit, unless he, is 
corroborated in materia^Lpartioulars. The corrobo-' 
ration must go tp tl^e^i^t of each of iEir<^QT|iye^ 



1U1 CRIMINAL DIGEST, 1924— igSO. 1^48 


EYIDENCB ACT (1872), S. 115, 111. (b)-Corrobo- 
ration,’ wbai is. 

separately. 8 All. 306, Folh It must be sucb as 
to satisfy the Court that the approver has not sub- 
stituted the name of one or more of the accused 
for that of some other person, possibly a particular 
friend of his own, who actually took part in the 
ofience. The rule is not absolute : 9 All. 528, Bef, 
But it is only in exceptional cases that the corro- 
boration can be dispensed with. {Simpson and 
Goharan Nath Misra, A. J, Cs.). Shbo HAEAIN 
Singh v. King Emperoe. 

89 LC. 261-12 0. L. J. 429=26 Cr. L.J. 1317= 
A.I.R. 1923 Oudh 715. 
^S. 114, 111. (b)— ‘ Coppobopation,* what is. 
—To use the statement of an approver in such 
a way as to convict an accused on its strength, care 
should be taken to see that it is corroborated in 
material particulars so as to induce one to an in- 
ference that the accused were connected with and 
guilty of the ofience. (Bhide and Fforde^ JJ,), 
NATHU LABHA d, EmPEEOR. 114 I.C. 826 = 

30 Cp. L.J. 292=12 A.I. Gp. R. 223= 
A.I.R. 1929 Lah. 680. 

An approver’s evidence is unworthy of credit 

unless corroborated in material particulars. And 
where the only corroborating evidence is that of 
the approver’s son, who repeats parrot-like what he 
is tutored to say, it is not safe to convict a person. 
(Zafar Ali and Bhide, JJ.). MEHE SiNGH v, 
EmPEEOR. 122 I.C. 91 = 11 L.L.J. 223= 

30 P. L. R. 422=1929 Cp. C. 149 = 
A. I. R. 1929 Lah. SS7. 
— — -Where the evidence of an approver is princi- 
pally on the question of conspiracy and where that 
evidence is sought to be corroborated by the evi- 
dence of the confessing accused, it amounts to this 
that one tainted piece of evidence is sought to be 
corroborated by another tainted piece of evidence 
and would not justify the conviction of co-accused. 
{C, C, Ghose and Jack, JJ,), Latafat Hossain v, 
EmPEEOR. 116 I.O. 174= 

30 Cp. L.J. 588=12 A.I. Cp. R. 460= 
83 C. W. H. 58 = A.I.R. 1928 Cal. 745. 

— The evidence of an accused person’s conduct 

may be used as corroboration of an approver’s 
story : R. v. Feigunbauin, (1919) 1 K.B. 431, Bel, on, 
{Addison and Coldstream, JJ,). OHATEU Malik -o. 
Empeeoe. Ill I.C. 435=29 Cp.L.J. 851 = 

10 Lah. 265=11 A.I. Cp. R. 171= 
31 P.L.R. 41=A. I. R. 1928 Lah. 681. 
-—The production of stolen property by an 
accused person even from a place which is not in 
his own possession may be accepted as material 
corroboration of the evidence of an accomplice who 
has deposed that the accused joined him in com- 
mitting the burglary or theft: A.I.R, 1923 Lah. 335, 
FoU, {Coldstream^ J,), Mtthaimmae v, Empeeoe; 

111 I. C. 447=29 Cp. L. J. 863= 
11 A. I. Cp. R. 198. 

Appromr^s story. 

The mere fact that the approver produced a 
Spear and a dang from a deld and he stated that the 
spear was used by the accused is not corroboration 
of the approver’s story : so also the fact that the. 
accused Svas stained with human blood, does not 
corroborate the approver’s story. {Fforde, J,), 
OHAN4N V, King Empeeoe. . 99 I:C. 929= 
8 Ii.L.J. 610=28 B.L.R. 39=28 Cp. L. J. 193= 
7 A^. I. Cp, R. 173= A.I.R. 1927 Lah. 78. 

Existence of a tTwitve for the offence is not 

iujpe^nt. 

The eici^ter^ce ^j^neral hostility, general enmity 
and a desire, howetex strong, or a motive, however 


EVIDENCE ACT (1872), S. Ill, III. (b)— Value of 

accomplice’s evidence. 

efiective, to procure the death of another person 
may be a piece of circumstantial evidence, but is 
not corroboration of a sworn statement of partici- 
pation in a particular crime. Corroboration must 
point indubitably to the identification of the per- 
son charged with the particular act with which 
the direct evidence connects him. {Walsh and 
Dalai, JJ,), Kalwa v, Empeeoe. 

95 I.C. 74=48 All. 409= 
24 A.L.J. 410=7 L.R.A. Cp. 105= 
27 Cp. L.J. 746= A. I. R. 1926 All. 377. 

Where an approver gave evidence that the 

deceased had been put to death hy the accused 
and himself for the sake of his ornaments, and a 
witness deposed that the accused was seen talking 
to the deceased on the evening on which he dis- 
appeared, 

Held, that the deposition of the witness did not 
amount to a material corroboration of the appro- 
ver’s statement. and Zafar Ali, JJ.), 

Empeeoe v. Ram Kaean. 88 1. 0. 453= 

7 L.L.J. 528=26 Cr. L.J. 1141= 
26 P.L.R. 295=A.LR. 1925 Lah. 600. 

Stolen property being found in possession of 

accused is sufficient corroboration. (Zafar Ali, J,), 
Maula Dad v, Empeeoe. 86 I.C. 69= 

26 Cp. L.J. 693=26 P.L.R. 40= 
A. I. R. 1925 Lah. 426. 

Dacoity. 

In a dacoity case, where an approver gives 
evidence, the fact that on some day previous to the 
dacoity, the accused were seen together at a place 
other than that at which the dacoity took place is 
not such corroboration of the approver’s evidence 
as to justify the conviction of the accused. (Zafar 
Ali, J,), Madla dad V. Empeeoe. 86 I.C. 69= 
26 Cp.L.J. 693=26 P. L. R. 40= 
A.I.R. 1925 Lah. 426. 

Evidence of motive is not corroboration of 

any of the incidents of the crime. 130 0.’ 247, Bef, 
(Dalai and Cuming, A.J.Cs,), Sheo AMBAEt). 
Empeeoe. 77 I.C. 439=25 Cp.L.J. 391= 

A.I.R. 1925 Oudh 295. 

--S. 114, 111. (b)— Retracted confession. 

Conclusive against himself but is only evidence 

agamst other co-accused. 

Where a confession does not appear to have 
been tutored nor made under the influence of 
drugs or fear but is one which adds to the know- 
ledge which was then available as to the cause of 
death in many particulars and has not been con- 
tradicted by anything and thus appears to, be in 
the evidence a true confession, it is sufficient, with- 
out any corroborative evidence, for the conviction 
of the maker though retracted. A.I.R. 1927 Oudh 
17, Foil, 

Such a confession is not alone sufficient evi- 
dence to justify a conviction of a co-accused but 
that confession if unrebutted is admissible 
in evidence against a co -accused. (Baza and 
FuUan, JJ,). SHEO RAT AN v. EMPBEOB, 

114 I. C. 771=6 O.W.N. 159=s 
30 Cp.L.J. 360=A.I.R. 1929 Oudh 167. 

— S. 114, 111. (b)— Value of accomplice’s eyidence. 

Evidence of accomplice requires corrobora- 

, tion. (Boys, J,), PAEAS RAM v, EMPEEOB. 

A.I.R. 1980 All. 740. 

— T he stateiiient made by an aooomplloe should 

be accepted when it is strongly corroborated in 
material paxtxcuiars by clear and cogent evidence 
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EYIDENCE ACT (1872), S. 114, 111. (b)— Yalue of 
accomplice’s eyidencc. 

for aiithentioity of whioli is not open to doubt. 
(Young and Sen, JJ.), Mt. KHUBAN v, Empbroe. 

120 I.C. 257=31 Cr. L. J. 26=1930 Cr. C. 45= 
A. I. R. 1930 All. 29. 

Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice there is 
a consensus of opinion that a conviction on the 
uncorroborated testimony of an accomplice is rarely 
justified. Nature of corroboration that is required 
indicated. (Baza and Nanavutty,*JJ.). BACHCHU 

V, EMPEROR. 7 O.W.N. 862=1930 Cr. C. 1079= 

A.I.R. 1930 Oudh 435. 

Confession implicating a co-accused requires 

corroboration if a co-accused is to be convicted on 
it. 88 Cal. 659 ; 15 Bom. 66. and 38 Bom, 156, Bef. 
(Adami and Scroojpe, IJ,). KHATIR JAMA Ehan v, 
EMPEROR. 123 I.C. 393=31 Cr. L. J. 492= 

1930 Cr. C. 767=A.LR. 1930 Pat. 385. 

The testimony of a professed accomplice 

requires to be carefully scrutinized with anxious 
search for possible corroboration. (Lord Atkin), 

W. 0. MACDONALD V, ERBD LATINBR. 

112 I. C. 373 = 29 M.L.W. 158= 
A. I. R. 1929 P.C. 15 (P.C.). 

— The statement of a co-accused is admissible 

in evidence but according to the usual practice and 
as a rule of prudence it is unsafe to accept the 
tainted testimony of an accomplice so long as it is 
not corroborated in material particulars. The 
difficulty enhances where the said accomplice does 
not adhere to his statement. (Sen, J,). MAN SINCE 
«?. EMPEROR. 121 I.C. 103=11 L-R.A.Cr. 1= 
13 A.I.Cr.R. 52=1929 Cr.C. 656= 
31 Cr.L.J. 206= A.I.R. 1929 All. 928. 

Slighter degree — 0/ corroboration when 

dent. 

Where police officers act in conspiracy with one 
another to demand and receive illegal gratification 
and are ready to make use of their official position 
to enforce such demand, the testimony of accom- 
plices who are really victimised by them into offer- 
ing thorn illegal gratification and have not willingly 
done so requires a much slighter degree of corro- 
boration than would bo the case if the accomplices 
were entirely voluntary accomplices. 38 Oal, 
649, Bef. (Mirza and Murphy, JJ.). Emperor v, 
O.E. RINC. 120 I.C. 340=53 Bom, 479= 

31 Bom. li.R. 543=1929 Cr. C. 114= 
31 Cr. L.J. 65= A.I.R. 1929 Bom. 296. 
— “ikfajy is not “ must ** and evidence of accom- 
plice stands on same footi/ng as other evidence* 
Although S. 114, Ulus, (b), provides that a Court 
may presume that the evidence of an accomplice is 
unworthy of credit, unless corroborated, “may** is 
not “must*’ and no decision of Court can , make it 
“must.” Therefore in spite of all that has been 
said to the contrary in law, the evidence of an 
accomplice stands on the same footing as any other 
evidence. The Court is not obliged to hold that 
he is unworthy of credit and must be corroborated. 
It is for the Court to consider after taking into 
consideration all the oiroumstanoes one of which 
being that he is an accomplice whether it does ox 
does not roly on the evidence. To entirely rule 
out the uncorroborated evidence of an accomplice 
might in many oases lead to miscarriage of justice. 
(Cuming and Lofi-WiUiams, JJ.), Emperor v* 
O.A. MATHEWS. 1929 Cr. C. 669= 

AJ.R. 1929 Cal. 822. 

■ ■ -'Buie discussed *1 

There is no definite rule of law that a person 
qannot be convicted upon the unoprrobprated eyi- 


EYIDENCB ACT (1872), S. 114, 111. (b)— Yalue of 
accomplice’s evidence. 

denoe of an accomplice. But 111. (b) to S. 114 of 
the Evidence Act is the rule in snch cases and 
Conrts must act up to it. If the suspicion which 
attaches to the evidence of an accomplice he not 
removed that evidence should not be acted upon 
unless corroborated in material particulars. Rule 
as to corroboration elaborately discussed. (Scroope 
and Chatter ji, JJ,)» EMPEROR v. Kailash 
MissiR. 11 B.L.T. 545, 

XIncorrohorated testimony. 

Although a conviction is not “ illegal ” 
merely because it proceeds on the uncorroborated 
testimony of an accomplice, the rule of practice is 
now firmly established that corroboration of such 
testimony in material particulars connecting each 
of the individual accused with the crime is neces- 
sary to justify his conviction : A. I. R. 1927 Lah. 
581, Bef. (Bhide and Johnstone, JJ.). HAKAM SINGH 
V, EMPEROR.1929 Cp. C.626=A.I.R. 1929 Lah. 850. 

The well-known rule of criminal law that an 

accomplice is unworthy of credit unless he is 
corroborated in material particulars, which is 
formulated inS, 114, 111. (b), is not absolute as will 
be evident from 8. 114 as to 111. (b) and S. 183, 
but it is only in exceptional cases that the 
corroboration can be dispensed with. A. I. R, 
1928 Oudh 430, Cons. (Baza, J.). LALB v. EMPEROR. 

118 I.C. 423=6 O.W.N. 441=30 Cr.L.J. 922= 
1929 Cr. C. 143= A.I.R. 1929 Ondh 321. 
•— Credibility of approver. 

The testimony of one accomplice is of little 
value as a piece of corroborative evidence in 
support of the testimony of another accomplice. 
The testimony of an approver can be used for the 
purpose of corroboration if the taint attached to it 
is removed. But this “taint” must be removed to 
such an extent that the Court is prepared to believe 
the testimony of the approver in the same way and 
to the same extent as the testimony of an ordinary 
witness whom it considers to be worthy of credit. 
A.I.R. 1923 Lah. 76 and 20 P. R. 1919, Bef. (Bhide 
and Johnstone, JJ.), IIAKAM BlNGH v. EMPEROR; 

1929 Cr. C, 626= A.I.R. 1929 Lah. 850. 

Confession of co- accused. 

Although a confession of one oo-aooused may be 
taken into consideration against another under the 
provisions of S. 30, it would be unsafe, if not 
illegal, to rely on it without further corroboration 
in material particulars. (Harrison md BaUp 
Singh, JJ.), EABAM DIN v: EMPEROR. 

116 I. C. 1=30 Or. L. J. 385= 
A. 1. R. 1929 Lah« 338. 

Confession by co^aocused. 

Where there is nothing against, an aceT;t8ed per- 
son but a confession made by a co-accused from 
the dock at the trial, a conviction cannot, bo 
supported. (JYaller, J.), GoviNDXJ NAiDtr 
EMPEROR. 118 I.C. 812=1929 M. W. N. 391= 
2 M. Cr. C. 76=30 Cr. L.J. 932= 
A.I.R. 1929; Had. 28$. 

■ -Where the accomplice makes hia confession 

and sticks to it, and he actually allows himself to 
he convicted upon it, no doubt to that exigent, there 
is some sort of guarantee of its truthfulness, but he 
remains an aooomplioe with all i the ■ suspicion 
attaching to an acoomplioe,f and his evidence must 
he viewed with all the, sus;^cion which ordinarily 
attaches to the evidence of an accomplice. 
(Walmsley and Mukerji, JJ.). Empbrob 
KQMOBTJDDIN SHEIKH. . AJ.R* 1928 Cal. 233- 

^Although under, 133; Evidence Act; 

acoompHce is a . c^n^ejieut witness 4(gainat ' 
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EYIDENCB ACT- (1872), S. 114, 111. (b)— Yalue of 
accomplice's eYidence. 

accused person and a con-viction is not illegal 
merely because it proceeds upon the uncorroborat- 
ed testimony of such accomplice, the rule of 
caution that such testimony should be supported 
by extrinsic evidence connecting the accused with 
the crime as now regarded as a rule of law, and 
although it is not illegal to convict a person on the 
uncorroborated testimony of an approver, the 
Courts in points of facts always insist upon the 
rule being followed. {Fforde, J. on difference between 
Acfd Haidar and Broadway^ JJ.)* BARKATI v. 
Emperor. 103 1. 0.49=28 Cr. L. J. 625= 

8 A.I. Cr. R. 273= A. I. R. 1927 Lah. 581. 
In dealing with the evidence of an accom- 
plice the Judge is not bound to rely on such state- 
ments only as are corroborated by other reliable 
evidence. Once a foundation is established for a 
belief that a witness is speaking the truth because 
he is corroborated by true evidence on material 
points, the Judge is at liberty to come to a con- 
clusion as to the truth or falsehood of other state- 
ments not corroborated, {Macleodt C. J. and 
Crump, /.) . BHIMRAO NARASIMHA HUBLIOAR U. 
Emperor. 86 I, C. 72=27 Bom. L. R. 120= 
26 Or. L. J. 696= A. I. R. 1925 Bom. 261. 

Co-accused, 

Confessing co-accused’s evidence is practi- 
cally that of an approver, and must be treated as 
such especially where the confession was not hee 
from inducement. {yT^aeir Hasan and Cuming, 
A, tT. Cfi.). Mahadeo u. King Emperor. 

. 10 0. L. J. 280=A. L R. 1924 Oudh 65. 

— S. 114, 111. (b)— Value of approYOP's eYidence. 

Numerous persons from area of 60 miles 

tried for dacoity—Offences continuing for over four 
years — Consistently correct identification is diflfi- 
oult— Approver failing to ^ identify particu- 
lar person on one occasion — ^His evidence becomes 
weak regarding that man, but he can be convicted 
if there is strong evidence besides that of approver. 
(Stuart, C. J. and Baza, J.). KHILAWAN v. 
Emperor. 112 1. 0. 337=5 0. W. H. 760= 

29 Cr, L. J. 1009=11 A. I. Cr. R. 273= 
A. I. R. 1928 Oudh 430. 

———The evidence of an approver does not ^differ 
f tom the evidence of any other witness save in one 
particular respect, namely, that the evidence of an 
accomplice is regarded ab initio as open to grave 
suspicion. Accordingly, if the suspicion which 
attaches to the evidence of an accomplice be not 
removed, that evidence should not be acted upon 
unless corroborated in some material particular 
and if the snspioion attaching to the accomplice’s 
evideuce is removed then that evidence may be 
acted upon, even though uncorroborated and 
the guilt of the accused may be established upon 
that evidence alone. The law on the point as 
laid down in Ss. 114, 133 and 184, Evidence Act, 
gives no countenance to the contention that the 
uncorroborated testimony of an accomplice is neces* 
saiily insufdcient to establish a charge against an 
accused* {Courtney' Terrell^ C* J* and Macpherson, 
J*,). RATTAN DHANUK D, EMPBEOR. 113 I.C. 829= 
9 672=8 Bat. 235=30 Cr. L.J. 187= 

lll.L Cr.lt.41=A.I.R. 1928 Bat. 630. 

' I t is not safe to base a oonviotion upon the 
evidence of suob an approver who obviously is 
deeply inter^ted in putting responsibility for the 
dffenpeupoil Aoujders other than his own, unless 
ther^ Ip’ Pojnef ihdependenl* evidence to ootroborate 


EYIDENCB ACT (1872), S. 114, III. (e)— Acts of 
Courts. 

his story in material particulars. [Fforde, 7.), 
Chanan Singh v. king Emperor. 99 I C. 929= 
8 L.L.J. 610=28 B.L.R. 39=28 Cr. L.J. 193= 
7 A.I. Cr. R. 173=A.I.R. 1927 Lah. 78. 

The acquittal of any number of persons for 

want of corroboration cannot weaken the weight of 
the testimony of an approver. The matter would 
be different, if it is shown that even one accused 
person has been acquitted not for want of corrobo- 
ration bub in virtue of a finding that the accused 
person was innocent of the crime. (Dalai and 
Heave, A,J, Cs,), MURLI BRAHMAN v. KING EM- 
PEROR. 89 I. C. 836=27 0. C, 385= 

26 Cr. L.J. 1412=A.I.R. 1925 Oudh 374. 

A person who owns himself to be a scoundrel 

and in addition to that is also a traitor, is a per- 
son whose evidence must be received with caution. 
Nevertheless the law does not require the total 
rejection of accomplice’s evidence. It is enough if 
after considering the evidence, the Court is of opi- 
nion that the whole body of evidence put together 
proves the guilt of the accused person. (Kennedy, 
J.C. and Asian, .A.cT.C.I.Emperor v. Sunder Das, 
87 I. C. 916=19 S.L.R. 111=26 Cr. L. J. 1028= 
A.I.R. 1925 Sind 295. 

An approver’s evidence is in itself tainted 

evidence though in some cases it may be worthy 
of belief for various reasons but the uncorroborated 
statement of an approver taken at the end of the 
trial is of very little evidentiary value. (Shadi Lai, 
C.J. and Wilber/orce, JJ). Sunder Singh v. Empe- 
ror. 66 I.C. 487=4 L. L. J. 284 = 23Cr. L.J. 251. 

In order to support oonviotion the statement 

of an approver, especially of one whose initial state- 
ment was very long delayed, requires material 
corroboration connecting each individual accused 
with the crime committed. (Harrison, /.). SAR- 
DARE V. Emperor. 63 I.C. 612=22 Cr. L.J. 676. 
— S. 114, 111. (b)— Miscellaneous. 

Court should exercise judicial discretion 

and have regard to facts of oafgS’ ih con'siderifil;^ 
whether an accomplice is or is not worthy of credit, 
(Courtney- Terrell, C. J. and Macpherson, /.), 
Rattan dhanuk v. Emperor. 113 I.C. 329= 
9 B.L.T. 672=8 Bat. 235 = 30 Cr. L.J. 137= 
12 A.L Cr. R. 41 = A.I.R. 1928 Bat. 630. 

Accomplice is presumed to he unworthy of ere- 

dit — J ury must be directed that corroboration is neces- 
sary. 

Among the presumptions a Court may make, is 
the presumption that an accomplice is unworthy 
of credit, unless he is corroborated in material 
particulars. That is a direction of law or of prac- 
tice, which Judges themselves should give to every 
jury in any case in which they have to direct them 
upon the law and which in matters of fact they 
should themselves follow : 29 All. 434, List; 4 Cal. 
483, Foil. (Walsh and Dalai, JJ,). KALWA v. 
EMPEROR. 95 I.C. 74=48 AIL 409= 

24 A.L, J. 410=7 L.R.A. Cr.l05= 
27 Cr.L.J. 746= A.I.R. 1926 AIL 377. 

Though 111. (6) is not imperative, the Courts 

ex major e cautela insist upon the corroboration of 
an approver’s evidence in material particulars, 
AJ.R. 1924 Lah. 357, Foil. (Kincaid, J.C. and Aston, 
A.J.C.). Paizullah V. Emperor. 81 I.C. 881= 
19 S.L.R. 183=25 Cp.L.J. 1057= 
A.I.R. 1925 Sind 105. 
-~S. 114, 111. (e)— Acts of Courts. 
-—Presumption of regularity m bffUnal 
Confusion placed ofi record by Magistrate^Dutry of 
Scions / ^ presume it wds^ wlmtarUy made. 
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EYIDENCE ACT (1872), S. 114, III. (e)--Execution 
proceedings. 

A Court should not disregard S. 114, Ulus, [e) 
of the Evidence Act and assume irregularity- 
in official acts. A Sessions Judge should pre- 
sume that a confessional statement placed on 
record by the Magistrate was voluntarily made. 
(Jackson, J,). PUBLIC PEOSECUTOR v. NAG^ABAJ. 

59 M. L. J. 114. 

— S. 114, 111. (e)— Execution proceedings. 

The presumption is that all proceedings 

taken by the Court in execution are in proper form 
and if anybody wants to challenge, he must advance 
and prove the facts on which he wishes to rely. 
(Wallace, J.)» N. M. Rama Raja, In re, 

99 I.C. 33=24 M.E.W. 484= 28 Cr. L.J. 2. 
—S. 114, 111. (e)— Official acts. 

Where a Committing Magistrate writes at the | 

foot of the deposition that the cross-examination is | 
being reserved, he does not mean that it is being 
reserved by him and that the accused has not been 
given an opportunity for cross-examination. All 
official acts must be presumed to have been done 
properly and it is difficult to suppose that 
Magistrate who must be presumed to have known 
the law did not give the accused an opportunity of 
cross-examination to which he was entitled by 
S. 208, Cr. P, Code. (Percival, J, C, and Barlee, 
A.J,C.). EMPEEOE V, MAHEAB. 120 I.C. 524 = 
1930 Cr. C. 70=31 Cr.L.J. 121= 
I.I.R. 1930 Sind 54. 
— S. 114, 111. (e)--Official order. 

There is a presumption in favour of any order 

of an official being legal until the contrary is proved. 
(Ashioorth, J.). SHAM SUNDEE v, EMPBEOB. 

91 I.C. 56=27 Cr. L.J. 24= 
A.I.R. 1926 All. 264. 

— S. 114, 111, (e)— Sanction. 

^ Name of accused appearing on lack of ganger. 

While sanctioning the prosecution of accused 
for an oSenoe under Penal Code, 8. 294-A the name 
of the accused was shown on the back of the paper 
instead of in the body of the sanction merely 
because there was not sufficient space left on the 
front side. 

Eeld\ that the initial presumption was that all 
the o^cial acts were done in a regular manner and 
hence the sanction was valid . (Zafar AU and 
Bhide , '//.). Empbboe v. Biwan Ohand Jolly. 

124 I.C. 347=1930 Cr. G. 97= 
A. I. R. 1930 Lah. 81. 
-S. 114, 111, (o)-Slgnijig of order. 

Warrant signed by Sheristadar “ by order — 

Must be presumed to be legal, 

' Where a Sheristadar signed the warrant by 
**order’’ it was held that the statement that appear- 
ed on the face of the warrant that the Sheristadar 
signed **by order’* can be presumed to be true and 
that in the absence of anything to suggest to the 
contrary it was held that he was actually the officer 
appointed by the Court to sign processes as requir- 
ed by R. 24 (2) of 0. XXI, O.P.C. 6 C.W.N. 845, 
Bist, (Newbouldand Suhrawardy, ‘JJ.), HABISH 
CHANBEA CHAUDHUEY V. GIBIDAE SAEKAB. 

73 I.C. 328=87 C.L.J. 831=27 C.W.N. 1042= 

24 Cr. L.J. 584. 

114, HI. (e)— Warrants. 

- — Calcutta Police Act — No presumption* ' 

Section 114, 111, (e) of the Indian Evidence Act 
eannot be relied upon in order to presume the 
regularity of warrants under S. 46, Calcutta Police 
Act, and unless the law expressly says that proof 
shall be required, evidence ought to be required in 
es'ery. cases ‘.of this description that the essential 

Or. D.-98 


EYIDENCB act (1872), S. 118-Child, 
preliminaries precedent to the issue of such a war- 
rant have been complied with. (G. C, Qhose and 
GJiotmer, JJ,), B. Walvekab v. King Empbbob. 
96 I.C. 264=53 Cal. 718=30 C.W.N. 713= 

27 Or. L.J. 920= A.I.R. 1926 Cal. 966. 
—S. 114, 111. (g)— Criminal Trial. 

Non-production of witnesses cited by prose- 
cution when their evidence was unnecessary cannot 
justify adverse inference when there is nothing else 
on record to justify it. (Tapp, J.), JowAyAi?. 
EmpbeoB. 120 I.C. 606=1930 Cr. C. 171= 

31 Cr.L.J. 131= A.I.R. 1930 Lah. 163. 

The non- summoning of a witness alleged to 

have taken part in the proceedings on which the trial 
is founded raises adverse presumption. (Youmg, J,), 
MA Ht way V, Empbbob. 86 I.C. 475= 

4 Bur. L.J. 2=26 Cr. L. J. 827= 

A. I. R. 1925 Rang. 205. 
— S. 114, 111. (g)-Material witnesses. 

Non-summoning of. 

Where a witness is not called by the prosecution 
which it was the duty of the prosecution to call 
what happens is at the most there arises a pre- 
sumption that if the witnesses had been called he 
would not have supported the prosecution case. 
(Dhavle and Fael AU, JJ,), KEISHNA MAHABANA v, 
Empeeob. 1929 Cr. C. 379= A.I.R. 1929 Pat. 651. 

Failure of prosecution to examine a material 

witness justifies the inference that the witness, if 
examined, would have deposed against the prosecu- 
tion. (Shadi Lai, G. J,), TAJ MAHAMMAD v. 
Empeeob. 107 1. C. 100=29 P. L. R. 14= 

29 Or. L. J. 212=9 A. 1. Cr. R. 505= 
A. I. R. 1928 Lah. 125. 
— S. 114, 111. (g)-— Preliminary enqtniry. 

Defence not disclosed in earlier stages — Infer- 
ence, 

If neither in their examination before the Com- 
mitting Magistrate, nor in that in the Sessions 
Court, accused disclose what their exact defence is 
to be, and they only enter on their defence of alibi, 
a certain presumption arises against them as to their 
guilt of ofienoe. (Findlay, J, 0,), Ramadhin 
BBAHAMIN V, EMPBEOB. 112 I.C. 51= 

29 Cr. L. J. 963=11 A. I. Cr. R. 802= 
A.I.R. 1929 Naf 36. 
r ^There is no duty oast Upon an acousea per- 

son to disolose his defence in the course of a pre- 
liminary enquiry, and no inference can be drawn 
against the aooused for non- disclosure of his 
defence at that stage. (Hen, J,), KHMAB Pbasad v, 
Kim Empbbob. 102 I.C. 899=28 Cr. L.J. 611= 

8 P.L.T. 656=8 A.I. Cr. R. 297* 
A. 1. R. 1927 Pat. 292. 
— S. 114, 111. (g)-~Thumb impreasion, 

^Where a person was asked in Court whether 

he was willing to give his thumb impression and 
he declined, 

Eeld, that the Court was entitled to draw an In- 
ference adverse to him upon his denial to do so. 
(Munich and Wort, JJ,), LAHUrI Saha u. EM- 
PBROB. 106 I.C. 212=6 Pat. 628= 

8 P.L.T, 847=28 Cr. L.J, 1028= 

9 A.I. Cr. R. 173= A. I. R. 1928 Pat. lOS, 
118— Child. 

Criminal trial. 

Where the Court is of opinion that the child 
upon whom an ofience under 8. 376, 1.P.C., is com-* 
mitted Is unable to give relevant information in 
the matter by reason of tedder years and conse- 
quent immaturity of judgment, it should not exa- 
. miue the child at all ; 38 AH. 49, Foll,\ 41 Cal. 40^'* 
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EYIDENCE ACT (1872), S. 118— Child. 

Not foil. {Agha Saidar, J.). Ghulam HUSSAIN v, 
EMPEEOE. A.I.R. 1930 Lah. 337. 

Evidence by child should he accepted with 

caution. 

, There is no more dangerous witness than young 
children. Any mistakes or discrepancies in their 
statements are ascribed to innocence of failure to 
understand, and undue weight is often given to 
what is merely a well taught lesson. Children 
have good memories and no conscience. They are 
easily taught stories and live in a world of make- 
believe so that they often become convinced that 
they have really seen the imaginary incident which 
they have been taught to relate. The evidence of a 
child should therefore be accepted with great can* 
‘tion. (Baza and Pullan^ JJ.). MANNI v. EMPEROR, 
A.I.R. 1930 Oudh 40B. 
Sufficient understanding, 

A child of tender years is a competent witness 
when such child is intellectually sufficiently deve- 
loped to understand what'it has seen and after- 
:wards to inform the Court about it ; this suffi- 
ciency may be tested even in examination-in- chief : 
understanding is thus the sole test of competency 
under S. 118 : 38 All. 49, Foil. ; 41 Cal. 406, Bel. on ; 
10 All. 207, Expl. {Kalumal, A.J.G.). S. RASUL v. 
Emperor. 120 I. C. 514=31 Gr.L.J. 114= 

A. I. R. 1930 Sind 129. 
— * — Procedure before admitting ck'ild as a witness. 

Before examining a child of tender years as a 
witness, a Court should satisfy itself that the child 
is sufficiently intellectually developed to compre- 
hend what he has seen and to give an intelligent 
account of it to the Court, by testing his intellec- 
tual capacity, by putting a few and simple and 
ordinary questions to him and the Court should 
record a brief proceeding so that the appellate 
Court may feel satisfied as to the capacity of the 
child to give evidence. If the Court is of opinion 
that by reason of tender years and defective, or im- 
mature understanding the child could not have 
perceived Uhe particular incident to prove which 
ho is produced as a witness, the Court should not 
only refrain fro-m administering the oath to him 
but should also decline to examine him as a 
witness: 38 All. 49 and 110. W.N, 61, Bef. Uglia 
Haidar i J.). TuLsr v. Emperor. 110 1.C. 799= 
10 A. I. Cr. R. 527=29 Gr.L.J. 767= 
A.I.R. 1928 Lah. 903. 
— — Capacity — Becord of opinion as to^ is not obU' 
gatory. 

V When the evidence of a child of tender years is 
adduced the Judicial Officer should for the sake 
of precaution ascertain as a preliminary measure 
by means of a few simple questions whether the 
intelligence of the child is such that (whether 
sworn or not) it is capable of giving testimony and 
^is certainly desirable that sqmethiug should at 
toe commencement of the record of the, evidence of 
a. witness of this character be entered to show that 
such a test has been in, fact made. But the mere 
fact that the Judge omits to make the reoqrd will 
not render the evidence inadmissible, if the. Judge 
is, as a matter of fact satisfied about the capacity to 
give the evidence. (Bucknilt^ V.). PANOHU OHAU- 
dHubY V, Emperor. L6. 73=3 P.L.T. 649=. 

23 0r. L.J. 233. 

-rB- 118— Competency. 
r 

^ The oaly teat of competency is that thq wit- 
ness sboi^d not' be prevented from understanding 
tlie questions put to him or from giving rational 
a^wers to thwse^uestic^^ by^i^nder yo^l 


EVIDENCE ACT (1872), S. 124-Bocame&t of 
state. 

cause. (Boss and WorU tT/.). RAM JOLAHA 
Emperor. 102 I. C. 349=8 A. I. Cp. R. 189 = 
8 P.L.T. 594=28 Gr.L.J. 541 = 
A. I. R. 1927 Pat. 408, 

— S. 118— Counsel. 

Buie as to exclusion from Court — Inapplicable, 

The rule as to the exclusion of the witnesses 
from Court until they have been examined is not 
without exceptions. It does not extend to the par- 
ties themselves in civil cases so long as they con- 
duct themselves properly, or to their solicitors 
whose assistance is necessary for the proper con- 
duct of the case. The same rule applies in Crimi- 
nal Oases. There are even stronger reasons for not 
applying the rule to the Counsel for the parties 
who have to conduct the case. (Wallis^ C, J. and 
Krishnan, J,), VEMUREDDI Baburbddi, In re, 
62 I. C. 828 = 44 Mad. 916=13 M.L.W, 702= 
1921M.W.N. 440=22 Cr. L.J. 588 = 
41 M.L.J. 158. 

— S. 118— Rejection of CYidence. 

Rejection of evidence on the ground of a re- 
lation of the witness belonging to the same village 
as the wife of a near relation of the accused was 
held to be^bad. (Scoit- Smith and Fforde^ JJ,), BAGH 
Singh v. Emperor. 81 1. C. 113= 

25 Cr. L. J. 625 = A.I.R. 1925 Lah. 49. 
—S. 118— Scope. 

Section 118 makes no distinction between pro- 
secution and defence witnesses. (Baguley^ J.), A. 
V. JOSEPH V. Emperor. 85 i. c. 236= 

26 Cr. L. J. 492=3 Bur. L. J. 265=3 Rang. 11 = 
A. I. R. 1925 Rang. 122. 
^S. 122— Confession to husband, 

——No statement of an incriminating , nature 
made by the appellant as to her guilt under S. 802 
to her husband could be received in evidence. 
10 P. R. 1914, Foil, (Broadway and MartineaUf 
JJ,), Mt. IHSANAN V. The Crown. 

81 1.C. 271=25 Cr. L.J. 788. 

— S, 123— Jail report. 

Privileged document, 

A report submitted to the Inspector- General of 
Prisons under S. 900 of the Jail Manual is clearly 
an unpublished official record relating to affairs 
of State y^ithin the meaning of S. 123, and there is 
no distinction between the actual text of the report 
and the statements which it incorporates ; 
is 0. 304, Foil. (Daniels, J, C.). KING EMPEROR v, 
NANDA Singh. 89 I.C. 387=12 O.L.J. 450= 

2 O.W.N. 422=26 Gr.L.J. 1347= 
A.LR. 1925 Oudh 540. 

Moreover it is the publio officer concerned, 

and not Judge, who is to decide whether the 
evidence referred to shall be given or withheld. In 
such oases the head of the department has absolute 
discretion to give or withhold permission and the 
Court is not entitled to question toe claim of 
privilege raised by him. 5 O. L. J. 294, FoU, 
(Daniels, J.C,). King EMPEROR v, Nanda Singh. 
89 I.C. 387=12 O.L.J. 450=2 O.W.N. 422= 
26 Cr. L. J. 1347= A.LR. 1928 Ou^ 840, 
— S.. 124— Document of state. 

— — — Court can on its gym motion disaUm a daevr* 
ment of state if public , policy so reguires. 

No sound distinction can be drawn between the 
duty of the Judge when objection is taken by the 
responsible officer of the Grown, or by the party, .or 
when no objection being taken by anyone, it be- 
comes apparent to him that a rule of publio policy 
, pmenti. theiisclusTO of 'the dociwcnts ..un/int 
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EVIDENCE JLCT (1872), S. 124-SaUway com- 
mniiications. 

formation sought and therefore a Court is justified 
in declining to allow a document of State to he pro- 
duced on its own motion. Sennessy v. Wright, 
21 Q.B.D. 609, Foil, (Findlay, 0,J,G,), WAMAN- 
Rao V, EmpeBOE. 94 I.C. 899 = 22 N.L.R. 34- 
27 Cr. L.J. 707=A.I.R. 1926 Nag. 304. 
— S. 124—Railway communications. 

— Communications hy railway employees to 

Station Master as regards theft are not protected, 

B was charged of having committed theft of 
certain pieces of cloth in charge of the railway 
company from a goods truck at a railway station. 
The Station Master started an enquiry and recorded 
statements of four persons all of whom were railway 
employees ; these statements were forwarded to the 
Divisional Superintendent who objected under 
S. 124 to their production before the trying Magis- 
trate when the accused called for them in order that 
he might cross-examine the witnesses, 

Held, that these communications were not pro- 
tected. (Stuart, C. J,). Empebor v. Bhagwati 
Prasad. 6 O.W.N. 937=1929 Cr. C. 677= 

A.I.R. 1929 Oudh 543. 

^S. 132--0o-accuBed. 

■ The section affords sufficient protection to a 

co-accused to give evidence against his co- accused 
if compelled to do so and there is no ground why 
his evidence should be refused. (Zafar Ali, J.). 
RajaRamv. Emperor. 73 I. C. 521= 

5 L. L. J. 429 = 24 Cr. D. J. 633= 
A.I.R. 1024 Lah. 247. 

— -S. 182--rCoiDpulBion. 

W hat is. 

The protection offered by S. 182, Proviso, does 
not cover any and every answer given by a witness 
during the course of his trial. The compulsion 
contemplated in that section is something more 
than being put into the witness-box and being 
sworn to give evidence. The compulsion in the 
proviso refers to compulsion by Court and not 
compulsion under law. The witness, of course, 
need not ask in so many words the protection of 
the Court. The compulsion may be implied or 
explicit, and in every case it is a question of fact 
whether there was or was not compulsion. But a 
witness who answers a question or questions put to 
him without seeking the protection of S. 132 by 
objecting to the question put, and requesting to be 
excused, is not entitled to that protection. 8 Mad. 
271 (P.B.); AJ.R. 1926 Bom. 141 (E.B.) ; 

A.I.R, 1926 Mad. 906 (P.B.); A.I.R. 1924 All. 881; 
16 All. 88 ; 40 All. 271, FolU 42 All. 267 and A.I R. 
1921 All. 862, Not foil.; A.I.R. 1927 Mad. 379; 
A.I.R. 1925 Rang. 845, Hist, (Devadoss and Waller, 
JJ,). Peddabha REDDI V, Tabada Reddi, 

116 I.C. 337=52 Mad. 482=29 M.Ii.W. 210= 
2 M.Cr.C. 8=1929 M W.N. 84= 
80 Cr. L.J. 618=13 A.I. Cr. R. 21 = 
A.I.R. 1929 Mad. 236 = 56 M.L.J. 570. 

Compulsion under that section is a question 

of fact. It by no means follows that the witness is 
compelled to answer every question put by Coun- 
sel. Watts and Eyves, JJ.), Empbbob v, Banarsb, 
77 I.C. 829=46 AIL 254=22 A.L. J. 144= 
5 L.R.A. Cr. 73=25 Cr.L.J. 477= 
A. I. R. 1924 AIL 381. 
132— Compulsory and Yoluntary, 

Test — Mere record of deposition is not by itself 

sufficient. 

"V^ere the Judges are permitted to simply 
znake, notes of the deposition of a witness it is 
difficult to know whether a witness voluntarily 


EYIDENCE ACT (1872), S. 132— Voluntary stato- 
ment. 

made a statement or was “compelled” to make it 
in answer to a relevant question. So the mere re- 
cord of a deposition is not by itself sufficient evi- 
dence of compulsory or voluntary nature of the 
statement of a witness. (Einhhede, A.J.G.), SURAJ- 
MAL V, RAMNATH. 105 I. C. 820=28 Cr.L.J. 996= 

9 A.I. Cr.R. 204= A.I.R. 1928 Nag. 58. 
— S. 132— Defamation, what is. 

To give out that a woman had miscarriage 

without any knowledge whether she was married 
or not would amount to defamation because the 
person who makes the statement would have rea- 
sonable belief that such imputation would harm 
the reputation of the woman in case she was not 
married and if such statement is made in a witness- 
box and epecially so in examination-in-chief when 
the character of the woman is not a fact in issue, 
the witness is not protected by S. 132, unless the 
Judge himself asked the question : 32 Cal. 766; 
18 A.L.J. and 112, Ref. (Dalai, J.). Kashi RAM v. 
Emperor. A.LR. 1930 All. 493. 

— S. 132^ — Liquidation proceedings. 

In proceedings under S. 196 (5), Companies 

Act there is no contest between two parties and 
therefore the proviso to S. 132 does not confer any 
special privilege on the person so examined. 
(Jai Lai, J.). RAMOHAND GURWALA V. KING EM- 
PEROR. 98 I.C. 599=27 Cr. L-J- 1383= 

A.I.R. 1926 Lah. 385. 
— S. 132 — Omission to protest. 

Relevant statements made by a witness on, 

oath or solemn affirmation in a judicial proceeding 
aro not protected in oases where the witness has 
not objected to answering the' question put to him. 
(Macleod, C. J., Crump and Goyajee, JJ ). BAI'. 
SHANTA V. UMROO amir. 93 LC. 151 = 

50 Bom. 162=28 Bom. L.R. 1=27 Cr. L.J. 423= 
A.I.R. 1926 Bom. 141 (F.B,)., 

— S. 132— PriYilege. 

Motive — Important elements. 

Not only the status of the witness, claiming pri- 
vilege and his capacity to realize the risk and take^ 
objection to the question at the time of giving the 
answers but also the motive with which he gives 
his evidence, go a great way to determine his crimi- 
nal responsibility or otherwise for the statement. 
(KinJehede, A.I.G.). SUBA JMAE v. RAMNATH. 

105 I.C. 820=28 Cr.L.J. 996=9 A.LCr.R. 204 = 
A.LR. 1928 Nag. 58^ 
Ordinarily, it is for the witness to claim pro- 
tection at the time of giving his self-criminating* 
answer, and to prove it as a defence to a prqseou^' 
tion for defamation. (KinJehede, A.J.C.). SllRAJ- 
MAD V. RAMNATH. 103 LC. 820=28 Cr.L.J. 996= 

9 A.I.Cr. R.204=A.I.R. 1928 Nag. 58.' 
— S. 132— Scope of iproteetiou. 

— Privilege apphes only to particular guestions 
objected to — Objection to answer is mecessary, ‘ 

The proviso * applies only to answers given to 
particular questions. It does not confer a general 
immunity on a person who is examined even afteii 
his protest. In order to substantiate the privilege 
he must object to the particular questions which 
are put to him if he desires that answers to those 
questions be not used against him in any subse- 
quent criminal proceedings.’ A general objection 
is not sufficient. (Jai Lai, J.). RamohAnd Gur- 
YALA V. King emperor, 98 I.C. 599= 

27 Cr.L.J. 1383=A.LR. 1926 Lah. 385. 
— B. 182-y-Yoluntaj*y statement. 

— Witness , actuated' ' by malicious motives 

making voluntary and irrelevant statement not 
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EVIDENCE ACT (1872), S. 133 -Accomplice, 
who is. 

elicited by questions put to him, is guilty under 
S. 500. He cannot claim privilege under I.P.O. 
21 Gal. 392 ; 32 Cal. 756 ; 40 Cal. 433, Bel, on, 
{KinTchede, AJ,C.), SURAJMAIi v. EAMNATH. 

.103 I.C. 820=28 Cr.L.J. 996=9 A.I.Cr.R. 204= 
A.I.R. 1928 Nag. 58. 
— S. iZZSe&aho Evidence act, S. 114, ill. (6). 

Accomplice, who is. 

OottYiotion on uncorroborated testimony. 

Corroboration, extent and nature. 

Corroboration, wbat is. 

Retracted confession. 

Value of accomplice’s evidence. 

Value of approver’s evidence. 

Miscellaneous. 

— S. 133— Accomplice, who is. 

Persons assisting concealment of evidence of 

crime are “ accomplices,” 

Witnesses who admittedly had witnessed the 
crime, who have assisted in concealing the evi* 
denoe of that crime or at least connived at snch 
being done and who have not attempted to give any 
information either to the police or to any other 
person to enable the ofiender to be brought to 
justice are in a very little better position than 
that of accomplices. (Fforde and Hilton, JJ,), 
Mayatu V , Emperor. 120 I.C. 190= 

31 Cr. L. J. 50 = 1929 Cr.G. 87= 
A.I.R. 1929 Lah. 540. 

" ‘ P enal Code^ S, 161. 

A person who offers a bribe to a public officer is 
an accomplice. Persons who actually pay the 
bribes or co-operate in such payments or are instru- 
mental in the negotiations for the purpose are also 
accomplices of the person bribed, and a person who 
with knowledge that the bribe has to be paid ad- 
vances money is clearly an abettor and as such an 
accomplice. 14 Bom. 331; 26 Bom, 193 and 27 Gal. 
144, Bel. on. (Kmhhede, A. J. C.), Muhammad 
USAP Khain V . Emperor. 114 I.C. 457= 

30 Cn. L.J. 311=1929 Cr.C. 110= 
A.I.R. 1929 Nag. 218. 

Accomplice and informer — Distinction, 

In criminal cases the distinction between an in- 
former and an accomplice assumes at times consi- 
derable importance, and in order to determine 
whether a witness who first associated with wrong- 
doers and subsequently gave information to the 
police belongs to the first category or is an accom- 
plice whose evidence cannot be accepted without 
corroboration, it has to be seen whether the witness 
had entered into the conspiracy for the sole purpose 
of detecting and betraying it or whether he is a 
person who concurred fully m the criminal designs 
of his co-conspirators for a time and joined in the 
execution of those ,till either out of fear or for some 
other reasons he turned on his former associates 
and gave information to the police. If at the time 
when he joined the conspiracy he had no intention 
of bringing his associates to book, but his sole 
object was to ‘partake in the ooxomission of the 
crime, he cannot be called an informer but is an 
accomplice; and his position is not modified 
simply because later on he tnrna round and carries 
information to the police : A. I. R. 1928 Lah, 193, 
fyl, on.iPeh Chand, J.). Mangat Eaiu. Emperor. 

110 I.C. 676=10 L.L.J, 262 = 
29 B.L.R. 703=10 A.I, Cr, R, 519= 
29 Cr. L, J. 740= A.LR. 1928 Lah. 647. 
— Distinctidn between accomplice and informer 
eViplaiMdf ■ ' ' 


EVIDENCE ACT (1872), S. 133-Cottvictiott on 
* uncorroborated testimony. 

If at the time when a person joined the conspi- 
racy he had no intenbion of bringing his associates 
to book but his sole object was to partake in the 
commission of the crime, he cannot be called an 
informer but is an accomplice and his position is 
not modified simply because later on he turns 
round and carries information to the police, 

^ A person was present when the plans for commit- 
ting a daooity were hatched and had agreed to go 
to the meeting place in the evening armed with a 
revolver. He returned soon after and remained' 
there for more than six hours but during this period 
he took no steps whatever either to inform the’ 
police or his master that a dacoity was contem- 
plated. He then actually proceeded to a spot near' 
the house where the dacoity was to be committed 
and took part in the preparations for committings 
the offence. It was only after it had been decided 
to postpone the dacoity till the moon had gone 
down and he had been sent to the town to bring 
food for two of the offenders that he for the first 
time disclosed the whole affair. 

Held, that in view of these facts the person can- 
not but be regarded as an accomplice and his evi- 
dence needs corroboration in material particulars 
against each convict. {Teh Chanda J'.), Karim 
Bakhsh V . Emperor. 109 I.C. 593=9 Lah. 550= 
29 Cr. L.J. 577=10 A.I.Cr.R. 293= 
A.I.R. 1928 Lah. 198. 
^A person who has knowledge of the commis- 
sion of an offence but keeps quiet for some days is 
no better than an accomplice. 21 Gal. 828 and’ 
24 W.R. 55 (Or.), Foil. {Suhrawardy andDma, JJ.), 
Umbd Sheikh v. Emperor. 96 I.C. 887= 

30 C. W. N. 816 = 27 Cr. L. J. 1011 = 
45 C. L. J. 581. 

Person privy to crime. 

Where a witness is found from his own testi- 
, mony, to be privy to the crime alleged to be com- 
mitted by accused, his evidence is no better than 
that of an accomplice, (Martineau and Campbell, 
JJ.), Nur Muhammad v. Emperor, 

6 L.L.J. 529= A.I.R. 1925 Lah. 233. 
— -S. 133— Conviction oa uncorroborated testi- 
mony. 

In law the uncorroborated testimony of an 

accomplice is sufficient to uphold a conviction 
provided there is any reason to suppose that it is 
true. Thus if an aooomplioe makes a clean breast 
of the crime and convinces the Oourt that he is 
' speaking the truth the Court can accept his 
evidence against his fellow offender. But if so far, 
from making a clean breast of it, he consorts a 
story of his perfect innocence saying that the 
fellow offender committed the crime the Court' 
cannot in the same breath refuse to accept the 
story and convict the fellow offender. {Jaohson, J,), 
Kuppuswamy Iyer, In re. 1930 M.W.N. 169. 

It is not safe to convict on the sole testimony 

of accomplice unless corroborated in material parti- 
culars by direct or circumstantial evidence. 

The evidence of aoco.mplioes is always admissible ' 
and is always relevant, but under a very old" 
practice of the Courts in England some evidence is 
accepted only with great caution and after the 
closest scrutiny and is not usually accepted ^^gaipst 
any Individual person unless it is corroborated.'' 
Although it is not illegal to convict on the un-' 
corroborated evidence of an aocomplioe^ there is « 

' consensus of opinion that a conviofcibn bn the un- 
corroborated evidence of an Acoofiaplioe Is , i^r^l^^ 
justified, The piraotioe in India is ’ the'same as the' 
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EYISENCE ACT (1872), S. 133— ConTiction on 

uncorroborated testimony. 

practice in England. The evidence in corrobora- 
tion must be independent testimony -which affects 
the accused by connecting or tending to connect 
him with the crime. In other words it must be 
evidence which implicates him, that is, which 
confirms in some material particulars not only the 
evidence that the crime has been committed, but 
also that the prisoner committed it. The corrobora- 
tion need not be direct evidence that the accused 
committed the crime, it is sufficient if it is merely 
circumstantial evidence of his connexion -with the 
crime ; A. I. E. 1927 Oudh 369, Ref, {Baza and 
Nanavutty, JJ,), Bachohu* v. Empeeor, 

A.I.R. 1930 Oudh 4155. 
It is nowhere laid down as an inflexible pro- 
position of law that a conviction cannot be based 
upon the uncorroborated testimony of an accom- 
plice ; but it is the usual practice of the Courts to 
require corroboration of the story of the approver 
before declaring an accused person to be guilty of a 
crime. The amount or kind of corroboration 
required in a particular case must, however, 
depend upon the peculiar circumstances of that 
case. (Shadi Lal^ C. and Bhide, J.). NAEAIN 
V, EmpbeoE. 107 I.C. 97=9 A.I. Cr. R. 597= 

29 Cr. L. J. 209. 

— ; — Co^accused and accomplice — Difference ex- 
plained, 

A confession of an accused person implicating a 
co-accused under S. 30 cannot be considered as the 
same thing as ‘the testimony of an accomplice, which 
is referred to in S. 133. Section 133 contemplates 
that the accomplice shall be examined as a witness. 
This being so, the provision that a conviction is 
not illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice, has 
no application to the case of an uncorroborated 
confession taken into consideration as against a 
oo-aooused jointly tried with the confessing accus- 
ed under S. 30. Therefore an accused person 
cannot be convicted solely on such a confession 
made by a oo-acoused : 9 0. P. L. R. 35 Or. and 
37 Or. ; 24 W. B. (Or.) 42 ; 38 Oal. 669, Bel, on, 
(Kinhhede, A, J, C,). Neoha v, Empbeoe. 

109 I.C. 801=11 N.B.J. 105= 

29 Cr. h, J. 609=10 A.I. Cr. R. 350= 

A.I.R. 1928 Nag. 213. 

If jury he not warned of danger in accepting 
uncorroborated emdenoe^ conviction based upon ‘it 
must be set aside, 

A jury must be warned expressly of the danger in 
accepting the uncorroborated evidence of an accom- 
plice and if the warning is omitted a conviction 
based upon such uncorroborated evidence must be 
set aside. {Courtney Terrell^ 0, J, and Maepher- 
son, IJ,), RATTAN EHANtrLE V, BMPBEOE. 

118 I.C. 329=9 P.L.T. 672=8 Pat. 285= 

30 Cr. h, J. 137=12 A. I. Cr. R. 51= 

A.I.R. 1928 Pat. 630. 

— •Conviction is rarely justifiable though not ille- 

gal-^Dnglish Law, 

The evidence of aooomplioes is always admissible 
and is always relevant but under a very old prac- 
tice of the Courts in England such evidence is 
accepted only with great caution and after the clo- 
sest scrutiny, and is not usually accepted against 
any individual person unless it is corroborated. 
Although it is not illegal to convict on the uncorro- 
borated evidence of an accomplice, there is a con- 
sen sns of opinion that a conviction on the uncorro- 
borated evidence of an accomplice is rarely justi- 
fiable. The practice in India is the same as the 


EYIDBNCE ACT (1872), S. 133— Conviction on 
uncorroborated testimony. 

practice in England. Bex v. BasTterville^ (1916) 
2 K. B. 668, Cons, and Bel, on, (Stuart, G, J, and 
Baza, J, c.). Ram Peasad v. Empbeoe. 

106 I. C. 721 = 2 Luck. 631=1 L. C, 339= 
8 A. I. Cr. R. 559=A.LR. 1927 Oudh 369. 

■ When there is no corroborative evidence of 

the approver’s testimony, it is unsafe to base a con- 
viction on that evidence. {Broadway and Zafar 
Ali, ij,), Jang Singh v, Empbeoe, 

96 I. C. 262=27 Gr. L. J. 918 (Lah.). 
A conviction can be based on the uncorrobo- 
rated testimony of an accomplice; A.I.R. 1922 Lah. 
1, Bef, {Daniels and Neave, JJ,), Abdul Wahab 
V, Empbeoe. 95 I. C. 756=57 All. 39= 

27 Cr. L. J, 836=5 L.R.A. Gr. 193= 
A.I.R. 1925 All. 223. 

Conviction entirely based on the evidence of 

an approver with no corroboration in material 
particulars is bad. {Scott-Smith and Campbell, IJ,), 
PBROZ KHAN V, Empbeoe. 86 1, C. 501= 

6 L. L. J. 608=26 Gr. L. J. 789= 
A.I.R. 1925 Lah. 268. 

If the Court is satisfied as to the veracity of 

the testimony of an accomplice, conviction may be 
based on the uncorroborated evidence of the accom- 
plice. {Baguley, J,), A. V. JOSEPH v, Empbeor. 

85 I.C. 236=26 Cr.L.J. 592 = 3 Bur. L.J. 265 = 
3 Rang. 11= A.I.R. 1925 Rang. 122. 

Judge should direct the jury that they can, 

legally convict. 

There is no doubt that the uncorroborated evi- 
dence of an accomplice is admissible in law. But it 
has long been a rule of practice for the judge to 
warn the Jury of the danger of convicting a priso- 
ner on the uncorroborated testimony of an accom- 
plice or accomplices and in the discretion of the 
Judge to advise them not to convict upon such evi- 
dence but the Judge should point out to the Jury 
that it is within their legal province to convict 
upon such unconfirmed evidence. {Richardson and 
Suhrawardy, JJ,), Empbror v, JAMALDI Fakir, ^ 
81 I.C. 712=51 Cal. 160=28 C.W.N. 536= 
25 Cp.L.J. 1000= A.I.R, 1925 Gal. 701, 

— " Conviction on uncorroborated evidence^ when 

approver is a scoundrel is not warranted. 

The decision in each case must depend on its 
own particular oiroumstanoea and no general rule 
can be laid down as to when an accomplice’s un- 
corroborated evidence alone should be accepted and ’ 
acted on against an accussd. A conviction on the 
uncorroborated evidence of an accomplice is to bo 
regarded as exceptional. The two illustyatiou^a 
given Under S. 114 of the Act clearly indicate 
that the application of S. 133 must be exceedingly 
rare. There is no positive legal bat to taking an ap- 
prover’s evidence as a basis for a oonviotlcu but un- 
less some reliable corroboration on a material point 
were superadded to it, it would, in almost all 
oases, be unsafe to accept it as conclusive. Where 
in several respects the approver’s evidence did not 
appear to the Trial Court to be quite satisfactory 
and the likelihood of his “playing a double game’* 
strongly suggested itself at one time, and tha 
approver was a thorough paced scoundrel. 

Held, that the uncorroborated testimony of the 
approver did not afford a sufficient foundation for 
conviction. {May Dung, J.), KAUNG Lay v, 
Empebob. 77 I.C. 529=, 

25 Cr. L.J. 381=A.I.R. 1925 Rang. 173, 

^The evidence of an accomplice by itself is 

enough ^for a conviction, W it' is a rule ,of practice, 
foanied on experience tiMIt in ■ eyery case where an 



1565 


CEIMINAL DIGEST, 1924—1930. im 


BYIDENCE ACT (1872), S. 133-Corrobopation, 

extent and nature. 

accomplice has given evidence, the Court must 
raise a presumption that he is unworthy of credit 
unless corroborated in material particulars. 
Failure to raise this presumption is an error of 
law, but in each case the weight to be attached 
must depend on the particular circumstances. 
{Mullickand Thornhill ^ JJ.), MAD AN GUEU «. 
EMPBROB. 73 1. C. 963=3 P.L.T. 381. 

— S. 133“Corroboration, extent and nature. 

Several accused— Corroboration as regards 

particular accused — Necessity of. 

Per Staples^ A. J. C. (Contra) — It is true that an 
approver’s story shouldbe corroborated not only 
as regards the facts of the case but also as regards 
the identity of the accused, but where there are 
several accused and the story of the approver 
has been confirmed on many points, and as 
regards the identity of several of the accus- 
ed, it should not be considered necessary that his 
story should be corroborated as regards the identity 
of the remaining accused unless there are reasons 
for believing that the approver has named those 
other accused on account of personal spite or for 
some other reason. The real test of the evidence 
of the approver is whether it has been believed or 
not and when it has been corroborated on many 
points and has nob been shown to be false in any 
particular it should be accepted ; and when once 
it has been accepted as a whole corroboration as 
regards the identity of each of several accused 
should not be demanded : A. T. R. 1921 Nag. 39 ; 
9 All. 528, Expl . ; Bex v. Baskerville, (1916) 2 K. B. 
658, Dist. 

(Per Jackson and Subhedar, A. J. Cs.) — Even 
where there are several accused persons, an ap- 
prover’s story to be corroborated as regards a parti- 
cular accused must be corroborated on some points 
which implicates that accused. It is not necessary 
that it should be corroborated on all points relat- 
ing to him, but there must be some guarantee that 
his evidence is true as regards that particular 
accused: A.I.R. 1921 Nag. 89, Bel. on ; 14 Bom. 331; 

A. I.R. 1922 Nag. 172 ; A.I.R. 1925. Nag. 78, Appl. 
(Jackson t A. J.G. on difference between Staples and 
Subliedar, A. J. Cs.). Boulat v. Emperor. 

120 I. 0.721= 31 Or. L.J. 153= 
A.I.R. 1930 Nag, 97. 

— uorroboration may be circumstantial. 

(Per Staples, A.J. C.)— A.I.R. 1922 Nag. 172, 
Bel. on. (Jackson, A. J. 0. on difference between 
Staples and Suhhedar, A. J. Cs.). BOXTLAT v. EM- 
PEROR. 120 I.C. 721=31 Or. L. J. 153= 

A.I.R. 1930 Nag. 97. 

Need not be direct. 

The evidence in corroboration of the appro- 
ver’s evidence need not be direct evidence showing 
that the accused have committed the oxime. It is 
sufficient if it is merely circumstantial evidence of 
their connexion with the crime : 1 L. 0. 339, Cons. 
(Baza, J.). Lalb v. Bmpbrob, 118 I.C. 423= 
6 O.W.N. 441=30 Cr.L.J. 922= 
1929 Cr. C. 143= A.I.R. 1929 Oudh 321. 

— Approver's evidence must be corroborated also 
as to the identity of accused. 

The evidence of an approver must be confirmed 
not only as to the circumstances of the crime, but 
also as to the identity of the prisoner : A.I.R 1922 
Iiah, 1 JReaj v. Baskerville, (1916) 2 K. B. 658 and 

B. T. Frmisis Stubbs, (1855) 26. L. J. M. 0. 16, Foil. 

(Adihon and Skmp, //.). Wazir OhaND v. 
Emperor. 102 I.C. 500=3 A.I.Cr. R.2ao= 

28 Cr.i:i,l- 564* A.I.R. ,1928 lah. 30, 


EVIDENCE ACT (1872), S. 133-Corroboi»ation»i 

extent and nature. 

It is very difficult to vary the standard of 

corroborative proof required in the case of various 
approvers. Tender age is no ground for applying 
lenient standard. (Addison and Skemp, JJ.), 
Wazir Chand v. Emperor. 102 I. C. 500= 

8 A.I. Cr. R. 230=28 Cr. L J. 564= 
A.I.R. 1928 Lah. 30. 

■j; -Corroboration is required with respect to each 

individual accused. 

Where there are several accused, corroboration is 
required with respect to the guilt of each individual 
accused, that is to say, the fact that the evidence 
of the accomplice is corroborated as to certain of 
the accused does not amount to corroboration of 
the evidence as regards the guilt of the other accus- 
ed. (Courtney-Terrell, C. J. and Maepherson, J.). 
Rattan Dhamuk t). Emperor. 113 I.C. 329 = 
9 P. L. T. 672=8 P. L. T. 235=30 Cr. L. J. 137= 
12 A. I. Cr. R. 41= A.I.R. 1928 Pat. 630. 

There is no definite rule of law that a person 

cannot be convicted upon the uncorroborated evi- 
dence of an accomplice. But 111. (6) to 
S. 114 of the Evidence Act is the rule such cases 
and Courts must act up to it. If the suspicion 
which attaches to the evidence of an accomplice be 
not removed that evidence should not be acted 
upon unless corroborated in material particulars. 
Rule as to corroboration elaborately discussed. 
(Scooke and Chatter ji, JJ.). EMPEROR v. KAILASH 
MISSIR. HP. L. T. 645. 

Brinciples explained. 

Although under S. 133, Evidence Act, an ao-. 
complice is a competent witness against an accused* 
person, and a conviction is not illegal merely 
because it proceeds upon the uncorroborated testi- 
mony of such accomplice, the rule of caution that 
such testimony should be supported by extrinsic 
evidence connecting the accused with the crime is 
now regarded as a rule of law, and although it is 
not illegal to convict a person on the uncorroborat- 
ed testimony of an approver, the Courts in points 
of facts always insist upon the rule being followed. 

What is required is some additional evidence 
rendering it probable that the story of the accom-' 
plice is true and that it is reasonably safe to act 
upon it. 

The nature of the corroboration will necessarily, 
vary according to the particular circumstances of' 
the offence charged and it would be in a high 
degree dangerous to attempt to formulqiite the kind 
of evidence which would he regarded as corrobora- 
tion, except to say that corroborative evidence is 
evidence which shows or tends to show that the 
story of the accomplice, that the accused commit- 
ted the crime, is true not merely that the oxime 
has been committed, but that it was committed by 
the accused., The corroboration need not be direct 
evidence that the accused committed the crime ; it 
is sufficient if it is merely circumstantial evidence 
of his connexion with the eiime. 

Corroborative evidence need nob be sufficient in 
itself to base a oonviotion on. Confirmation of the 
story of an accomplice does not mean that there 
should be independent evidence of the accomplice’s 
accomat of the crime itself. What the law clearly 
requires is that some relevant and material part of 
the approver’s story incriminating the accused 
should have support from an independent source. 
This supplies a test of the truth of the accomplice's 
narrative as a whole by checking it in some relevant 
portion: Bex v. Baskervilhi (1916) 2 K. B. 668, F'oU^ 
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{Wforde^ J. on difference between Agha JSaidar and 
Broadway, JJ.), Barkali v. Empbror. 

103 I. C. 49 = 28 Cr. L. J. 625=8 A. I. Cr. R. 273 = 

A.I.R. 1927 Lah. 581. 

— Must connect the prisoner with the offence, 

' It is not sufficient that the approver’s testimony ‘ 
is confirmed as to the circumstances of the felony 
hut it must be proved that the testimony is corrobo- 
rated in some material circumstances, such circum- 
stance connecting and identifying the prisoner 
with the ofienoe. [Shadi Lai, C,J, and Jai Lai, J.), 
KATTtJ V, EMPBROR. 98 I. C. 190= 

27 P. L. R. 615=8 L, h, J. 616= 
27 Cr. L. J. 1294= A.I.R. 1927 Lah. 10. 

Corroboration as to the part played by the 

accomplice, \ 

It is not sufficient that the approver should be 
corroborated with regard to the actual commission 
of the crimo itself; for such corroboration merely 
shows that he himself took part in the ofienoe. 
Experience requires that the approver should also 
be corroborated in material points as to the part 
played by his accomplices. The amount of corro- 
boration in this respect as indeed in respect of 
all corroboration of an approver’s evidence, must 
depend upon the view which the Gourt takes of the 
approver’s character and of his general demeanour 
in the witness-box. (MullicJc, Ag.C,J. and Jwala 
Prasad, J,). Jagwa dhanuk v, Empbror. 

93 1.C. 884=8 Pat. 63=7 P.L.T. 396?* 
27 Cr.L.J. 484= A. I, R. 1926 Pat. 232. 

A statement of an approver in order to be a 

basis for conviction must be a trustworthy state- 
ment and must be amply corroborated in material 
particulars which must be Independent of the 
accomplice or of the co-confessing accused. {Kotval 
and KinJciiede, Aff, Os.). Sheroou. EMPEROR. 

81 1.C. 891 = 25 Cp. L. J. 1067 = 
A. I. R. 1925 Nag. 78. 

It is not necessary that the approver should be 

corroborated as regards every single statement that 
he* makes and therefore a direction to jury that if 
the approver was corroborated on some points, they 
might believe him on other points in respect of 
which he was not corroborated, is not mis-direotion. 
(Netobould and Chose, JJ,), Lbdu MoiiLA 
V. Empbror. 87 I. C. 925=52 Cal. 598= 

26 Cr.L.J. 1037=42 C.L.J. 601= 
A.I.R. 1925 Cal. 872. 
—S. ISS-^orrohoration, what is. 

Theft and murder’^orrohoration of theft--If 

connects accused with murder. 

The evidence of an approver must be corroborated 
In material particulars, and those material 
particulars should connect the accused persons 
with the crime. 

In a charge for theft and murder the approver in 
no way sought to exculpate himself so far as the 
conspiracy to commit theft and the theft itself was 
concerned, nor so far as regards conspiring to com- 
mit murder, though he exculpated himself so far 
as the actual murder was concerned. The story of 
,the approver so far as a conspiracy to commit theft 
and the actual theft was corroborated, and the 
oiroumstanoes showed that the persons who com- 
mitted theft were the same who committed the 
murder, 

Eeld, that the corroboration connected the 
accused with the crime of murder. {Adami, J -). 
SHBO BARHI V. EMPBROR. A.I.R. 1930 Pat. 164. 

Inmdmtmy aoccmpUc^sSUghter degree of 

mrobcraUon mough ^ 
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Where police officers act in conspiracy with one 
another to demand and receive illegal gratification 
and are ready to make use of their official position 
to enforce such demand, the testimony of 
accomplices who are really victimised by them into 
offering them illegal gratification and have not 
willingly done so requires a much slighter degree 
of corroboration than would be the case if the 
accomplices were entirely voluntary accomplices, 

33 Cal. 619, Eef, {Mirea and Murphy, JJ,). 
Empbror v , G. E. Ring. 120 I.C. 340= 

31 Bom. L. R. 545=53 Bom. 479 = 31 Cr. L. J. 65 = 
1929 Cp. C. 114= A.I.R. 1929 Bom. 296. 
A man who has been guilty of a crime him- 
self will always be able to relate the facts of the 
case and if the confirmation be only on the truth of 
that history, without identifying the persons, that 
is no corroboration at all : B, v. Farler, 8 C. and 
P. 106 and R. v. Elahai Bux, B.L.R. Sup. Yol. 459 
(F.B.), Poll. [Cuming and Lort Williams, JJ,), 
Rbhati Mohan v. Emperor. 115 1. G. 258= 
32 C.W.N. 945=56 Cal. 150=30 Cr.L.J. 435 = 
12 A.I. Cp. R. 265 = a. I. R. 1929 Cal. 57. 
— ; — Dacoity — Approver — Corroborating witness 
omitting to mention dacoits in F. I. B. — No corrobo- 
ration. 

Where a dacoity was committed and the evidence 
against the accused persons was that of an approver 
and the corroborative evidence consisted of a wit- , 
mess who said he identified certain accused per- 
sons when they committed the dacoity but omitted 
to mention the dacoits by their names in the fitst 
information report, such omission is a disqualify’* 
ing oircumstanoe for accepting his evidence on the 
point of identification and there is absolutely no 
corroborative evidence which connects or tends to 
connect the accused persons with the crime : 

6 Bom. L.R. 443 ; 8 All. 8Ci6 ; A.I.R. 1921 Nag. 39 ; 
A.I.R. 1922 Nag. 172 ; A.I.R. 1925 Nag. 78, Bel, on ; 
Bex V. BasJcerville, (1916) 2 K. B. 658, Bef, 
(Kinkhede, A.J',C.), LODYA MAHAB v, EMPEROR. 

114 I.C. 623=30 Cp. L. J. 331=1929 Cp. C. 108= 
A. I. R. 1929 Nag. 222. 
— — Gonfirmation does not mean that there 
should be independent evidence of that which the 
accomplice relates, otherwise his testimony would 
be unnecessary. The evidence of an accomplice 
must be confirmed not only as to the circumstances 
of the crime, but also as to the identity of the 
prisoner. The corroboration need not be direct 
evidence that the accused committed the crime ; it 
as sufficient if it is merely circumstantial evidence 
of his connection with the crime. (Stuart, C,J. and 
Baza, /.). Ram Prasad Empbror. 

106 I.C. 721=2 Luck. 631=1 L,C. 339= 

8 A.I. Cp. R. 449«A.I.R. 1927 Oudh 869. 

Co- accused and approver. 

There is no statutory prohibition against accept- 
ing the evidence of an approver who is thoroughly 
unreliable and base a conviction upon his uncorro- 
borated testimony, but to do so is extremely dan- 
gerous especially where such evidence when exa- 
-mined is obviously open to criticism from the point 
of view of possible mistake, or intentional conceal- 
ment or misrepresentation. The confession of a 
criminal who has confessed his guilt, in so far as 
, it implicates other persons besides himself, must be 
.treated as very little if at all superior in value to 
> that of an accomplice who has received a pardon 
and therefore where the Gourt has a witness be- 
longing to each of these elasses the question neees- 
1 ^sazil)^* arises a# amatter^ Of dogio .whether . unless 
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both these witnesses STirviye every test which can 
reasonably and ought properly to be applied to wit- 
nesses so that in the result one can say with confi- 
dence that neither of them has swerved in substance 
from the truth the problem remains the same or 
whether tainted evidence is made better in quality 
by being doubled in quantity. {Walsh and Pullan^ 
JJJ), Partab Singh v. Emperor. 96 I.C. 127=5 
27 Cp. L.J. 879=1.I.R. 1926 All. 705. 
——It cannot be said that as a point of law the 
evidence of the witnesses who support the statement 
of the approver is not corroborative evidence be- 
cause such evidence was known to the police before 
the approver was examined by them. {Newbould 
and B. B, Ghose, JeT.). Ibrahim, In re. 

88 1.0. 4585=42 G.L.J. 4965^26 Op. L. J. 1146=5 
A. I. R. 1926 Cal. 374. 

Verification of the approver’s confession 

may be of value as corroboration of his evidence in 
Court. {Newhould and B.B, Ghose, JJ.), Ledu 
M oLLA V, Emperor. 87 I.C. 925= 

26 Cp.L.J. 1037=52 Cal. 595=42 G.L.J. 501= 
A.I.R, 1925 Cal. 872. 

Murder-Blood stains on accused’s shirt is 

not sufficient corroboration — Evidence as to motive 
does not dispense with need for corroborative evi- 
dence. [Le Bossignol and Fforde^ JJ,). JiT SiNGH 
V. EMPEROR. 86 I.C. 811=26 Cr.L.J. 875= 

26 P.L.R. 124=A. I.R. 1925 Lah. 526. 
— - — Mere fact that the accused were seen with 
the approver a few days before the daooity is not a 
material corroboration of the evidence of the ap- 
prover to the effect that they joined him in the 
dacoity. If the accused person produces certain 
property which is identified at the trial as having 
been stolen in the course of the daooity, it is suffi- 
cient corroboration. {Scott-Smith, HAZARA 

BINGH 1). The Crown. 82 I.C. 707=6 L.L.J. 370= 
25 Cp.L.J. 1847 = A.I.R. 1924 Lah, 727. 
detention in Police loch-u^ is im- 
material. 

That the evidence of an approver, if believed is 
sufficient foundation whereon to repose a convic- 
tion is quite clear, but in practice the Courts ex 
majori cautela insist upon corroboration of the ap- 
prover’s statement in material particulars. Where 
the statement of the approvers that there was a 
murderous conspiracy to which the accused was a 
party was supported by the evidence proving that 
he did aid the parties to that conspiracy to obtain 
murderous weapons. 

Meld, that there was sufficient corroboration. 
The facts that the approvers did not make state- 
ments as soon as they were arrested and that they 
were kept in the Police lock-up during the enquiry 
;were immaterial. (Le Bossignol, J.). TOTA SiNGH 
V. Emperor. 69 I.C. 482= A.I.R. 1924 Lah. 387. 
Identification by three persons and the re- 
covery of stolen property with the accused consti- 
tute a very satisfactory corroboration. (Dalai, J.O,). 
Emperor v» Eam charan. 27 O.C. 29= 

11 O.L.J. 210=25 Cr.L.J. 785= 
A.I.R. 1924 Oadh 314. 
“——An approver may be telling the truth and it 
is quite probable that he himself was concerned in 
idle murder hut his statement as to who his aooom- 
plices were, must be corroborated by reliable evi- 
dence before it can form the basis, of a conviction. 
i^lh§♦^troboratioH offered by the statement of two 
mcR who, apparently knew something about the 
matter from the very beginning hut refused to 
.make {Hiy‘ statement lun^l the thUid day-of the 
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police investigation, must be regarded with doubt 
and these witnesses may possibly be hiding them- 
selves at the cost of innocent men, (Chevis, C. 
and Le Bossignol, J.). PATTA v. EMPEROR. 

67 I.C. 828=2 L.L.J. 296=23 Cr.L.J. 476= 
18 P.W.R. (Cr.) 1922. 

—S. 138— -Retracted confession. 

Must he much more corroborated than evidence 

of accomplice taken on oath. 

A retracted confession is not the testimony of an 
accomplice within the meaning of S. 133. A retract- 
ed confession should carry practically no weight as 
against the person other than the maker, because it 
is not made on oath, it is not tested by cross- 
examination and its truth is denied by the maker 
himself who has lied on one or other of the occa- 
sions and the very fullest corroboration would be 
necessary in such a case, far more than would be 
demanded for the sworn testimony of an accomplice 
on oath: 28 Oal. 689 ; 38 Oal. 559, Bef. (Newbould 
and Mookerjee, IJ,). MoYEZ Sardar v. Emperor, 
84 I. C. 712=40 C.L.J. 551=26 Cr. L.J. 360= 
A.I.R. 1925 Cal. 406. 

— S. 133— Yalue of accomplice’s evidence. 

Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice there is 
consensus of opinion that a conviction on the un- 
corroboratsd testimony of an accomplioe is rarely 
justified. Nature of corroboration that is required 
indicated. (Baza and Nanavutty, JJ»), BACHCHU 
V. Emperor. 7 O.W.N. 862=1930 Gr.C. 1079= 
A.I.R. 1930 Oadh 455. 

Buie of practice. 

Although a conviction is not “illegal” merely 
because it proceeds on the uncorroborated testi- 
mony of an accomplice, the rule of practice is now 
firmly established that corroboration of such testi- 
mony in material particulars connecting each of 
fehe individual accused with the crime is necessary 
to justify his conviction. A.I.R. 1927 Lah. 681, 
Bef. (Bhide and Johnstone, JJ,), tt awam Singh v. 
Emperor. 1929 Cp. C. 626= 

A.I.R. 1929 Lah. 850. 

0^ accomplice cannot corroborate another 

accomplices^ Taint * must he removed. 

The testimony of one accomplice is of little 
value as a piece of corroborative evidence in sup- 
port of the testimony of another accomplice. The 
testimony of an approver can be used for the pur- 
pose of corroboration if the taint attached to it is 
removed. But this “taint” must be removed to 
suoh an extent that the Court is prepared to believe 
the testimony of the approver in the same way and 
to the same extent as the testimony of an ordinary 
witness whom it considers to be worthy of credit. 
A.LR. 1923 Lah. 76 and 20 P.R. 1919, Bef. (Bhide 
and Johnstone, JJ.). Hakam SiNGH v. EMPEROR. 

1929 Cr. C. 626= A.I.R. 1929 Lah. 850. 

Controlled by S. 114, Ulus. (6). 

Absolute rule of law regarding the evidence 
of accomplices that an accomplioe shall be a com- 
petent witness against an accused person and a 
conviction is not illegal merely because it. proceeds 
upon the uncorroborated testimony of an accom- 
plice is subject to a rule of guidance in illustra- 
tion (b) to S, 114 and which says that an accom- 
plice is mwoithy of credit, uuless’he is corroborat- 
ed in material particulars. (Kmkhede and Mohmd- 
dm, A.J.Qs.). MtJSA v. EMPEROR. 

. . 114 1.C. 609=80 Cr.L.J. 383= 

1929 Cp. C. 287=A,I.R. 1929 Nag. 238. 
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• Principles explained. 

It is generally unsafe to convict a person on the 
evidence of accomplices unless corroborated in 
material particulars. In considering whether this 
maxim applies to a particular case it must be re- 
membered that all persons coming technically 
within the category of accomplices cannot be treat- 
ed on precisely the same footing. 

Accomplice evidence is untrustworthy for three 
reasons ; — (i) He is likely to swear falsely to shift 
the guilt from him ; (ii) He being a participator 
in crime is likely to disregard the sanction of an 
oath ; and (iii) He gives evidence under promise 
of or in expectation of a pardon. Therefore if the 
principal evidence is of accomplices, it is tainted 
evidence and hence there is need for corroboration. 

26 Bom. 193; U Bom. 115, Foil, {Kinkhede, A.J.G.). 
Muhammad Usuf khan v. Emperor. 

114 I. C. 437=30 Cr.L.J. 311 = 
1929 Cr. C. 110 = A.I.R. 1929 Nag. 215. 

Withdrawal of prosecution does not make him 

independent witness — Corroboration of one accomplice 
by another is not independent. 

The withdrawal of prosecution against an accom- 
plice relegates him from the position of a co-accus- 
ed to his original position of an accomplice who 
had for all practical purposes earned complete im- 
munity for his participation in the crime. His 
evidence under such circumstances could not be a 
piece of independent evidence. To regard the 
testimony of one accomplice as corroborated by the 
testimony of another accomplice is to hold that 
there is oorreboration where under law or fact there 
ie none at all. {Kinkhede, A.J.O.). MAHOMED 
YusAP Khan v. bmperor. 114 I.C. 457= 

30 Cp.Ii.J. 311 = 1929 Cp.C. 110= | 
A. I. R. 1929 Nag. 215. | 

If evidence of accomplice is truthful demand 

of corroboration is not obligatory on tribunal — ^It 
should apply intrinsic and extrinsic tests to ascer- 
tain truthfulness. (Gourtney^ Terrell, C.J. and Mac- 
pherson, J.). Rattan Dhanuk v. Emperor. 

113 I.C. 329=9 P L.T. 672=8 Pat. 235 = 
30 Cr.L.J. 137=12 A.I. Cr. R. 41= 
A.I.R. 1928 Pat. 630. 
—It is impossible to hold that the evidence of 
an ’accomplice uncorroborated cannot be said to be 
evidence against an accused : 1 A.L.J.R. 110, Bef, 
(Banerji, J.). BUDCHAND -u. EMPEROR. 

97 I.C. 489=49 All. 181=24 A.L.J.1090 = 

7 L.R.A.Cr. 197=27 Cr.L.J. 1369= 
A.I.R. 1927 All. 90. 
Co-accused— Discharged instead of being ten- 
dered a pardon — Competent witness. 

Where in a trial for ofEenoe under S. 401 the 
case ’against an accomplice had been withdrawn on 
the ground that he had aided materially in bring- 
ing to light the operations of the gang and he was 
discharged under S. 494 (1) instead of tendering a 
pardon under S. 337 and then he was examined as 
a witness against his oo-acoused, 

PCeldi that there was nothing illegal in the pro- 
cedure adopted and that the accomplice was a com- 
petent witness in the case ; Or. App. No. 22 of 19X8 
(Nagpur J.O.’s Oourt) and 25 Bom. 422, Bel. on. 
{Findlay, Offg.J.G.). Mahadeo v. Emperor. 

95 L C. 471=27 Cr. L. J, 807 = 
A.I.R. 19;% Hag. 426. 
—^-CorroboraUon in all material particulars is 
not necessary. 

In dealing with the evidence of an accomplice 
the Jud^ i$ not bound to rely on such statements 

Or. D.— 99 
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only as are corroborated by other reliable evidence. 
Once a foundation is established for a belief that a 
witness is speaking the truth because he is corro-; 
borated by true evidence on material points, the 
Judge is at liberty to come to a conclusion as to 
the truth or falsehood of other statements not cor- 
roborated. (Macleod, C.J, and Crump, J.), BHIM- 
BAO NARASIMHA HUBLIKAR V. EMPEROR. 

86 I.C. 72=27 Bom. L.R. 120=26 Cr. L. J. 696= 
A.I.R. 1925 Bom. 261- 

Provided that an accomplice is not a co- 

accused under trial in the same case, in a trial 
before a Magistrate an accomplice is a competent 
witness and may be examined on oath. [Baguley^ 
JJ). A. V. Joseph v. Emperor. 85 LG. 236= 

26 Cr. L.J. 492=3 Bur. L.J. 265 = 

3 Rang. 11= A.I.R. 1925 Rang. 122. 

Acbomplice against whom case is withdrawn-^ 

One to whom pardon is tendered — Position of . 

An accomplice witness against whom the case 
has been withdrawn under S. 494 is less reliable 
than one to whom a pardon has been tendered 
under S. 3S7. The latter is pardoned conditional- 
ly and has before him, as an inducement to stick 
to the truth, the constant apprehension that his 
statement may be used against him in a trial here- 
after if he is proved to have given false evidence on 
any point. On the other hand the accomplice wit- 
ness who has not received a conditional pardon is a 
freer man in the witness-box since he is not pinned 
down to a previous statement which may be based 
on tutored material by the fear of prosecution fop, 
perjury if his deposition in Court does not corres- 
pond exactly with that previous statement, {Camp 
belli J.). Ohhapeolia v. Emperor. 

73 I. C. 808=24 Cr.L.J. 696* 
A.I.R. 1924 Lah. 235^ 

— S. 133— Yalue of approver’s evidence. 

Dacoits, drawn from different places and com* 

mating offence for over a long period — Oonsisteni 
correct identification of every accused not necessary^ 

In the case of a gang the members of which had 
been collected from an area with a diameter of 
over fifty miles, and had been concerned in daool- 
ties in the course of which more than a hundred, 
difierent individuals had taken part in the ofienoes 
and where the offences had continued over a period, 
of four years, it would almost be a miracle if any 
man had been able consistently to identify correct-, 
ly every man who had taken part in these offen-. 
cos, or who had belonged to the gang. No doubt# 
in such a case the failure of an approver to identify 
a particular man on one occasion, although he 
identified him on others, weakens his evidence con-, 
siderahly in respect to that particular man* Butt 
this oiroumstance does not show such a man to be 
innocent and cannot outweigh other evidence 
which establishes hla guilt. Even where t^ ap- 
prover’s evidence is weak against a partioulapa 
individual, that particular individual should be 
convicted when there is strong evidence apart from 
the evidence of the approver to establish that he 
was a member of the gang. {Stuart, 0. J . and Baza^ 
J.). KHILAWAN V. EMPEROR. 112 1. C. 337= 
5 0. W. N. 760=29 Cr. L. J. 1009= 
11 A. I. Cr. R. 273= A.I.R. 1928 Oudh 430. 

— Principle explained* 

The evidence of an approver does not differ |ro]X| 
the evidence of any other witness save in one 
tioular respect, namely, that ^ the evidence of an 
1 accomplice is regarded ab initio as open to grave 
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suspicion. Accordingly, if the suspicion which 
attaches to the evidence of an accomplice be not 
removed, that evidence should not be acted upon 
unless corroborated in some material particular, 
and if the suspicion attaching to -the accomplice’s 
evidence is removed then that evidence may be act- 
ed upon, even though uncorroborated and the guilt 
of the accused may be established upon that evi- 
dence alone. The law on the point, as laid down 
in Ss. 114, 133 and 134, Evidence Act, gives no 
countenance to the contention that the uncorrobo- 
rated testimony of an accomplice is necessarily 
insufficient to establish a charge against an accus- 
ed. (Courtney-Terrell, C, eT. and Macpherson, /.). 
Rattan Dhanuk v. Empeeoe. 113 1. C. 329= 
9 B. L. T. 672=8 Pat. 235=39 Cp. L. J. 137= 
12 A. I. Cr. R. 41« A,I.R.1928 Pat. 630. 

— — ^Where the approver’s testimony was not 

sufficiently corroborated by the evidence as to the 
recovery of articles which were incapable of 
identification, 

JSeld^ the accused should not be convicted. 
(Abdul Baoof, J.). Shah Alam u. Ceown. 

84 1.C. 1052=6 L.L.J. 280=26 Cp. L.J. 412= 

^ A.I.R. 1923 Lab. 44. 

Charge of murder, 

' Ib is not safe to convict the accused for murder 
on the strength of an approver’s statement and the 
retracted confession of one of the accused, especi- 
ally when there is a conflict between the two state- 
ments and there is very little independent 
oforroboration. (Nea'oe and Kendal ^ A, J* Cs,), 
Paemeshwae u. Empeeoe. 82 I.G. 135= 

11 O.L.J. 323=23 Cp.L J. 1207= 
A.I.R. 1924 Ondh 369. 

Apjprovcr's complicity in the crime must he 

proved, 

A statement should not be accepted as that of an 
approver without any test as to his complicity in 
the crime. Such a statement does not amount to 
evidence against the accused. (Dalah A. J, 0.). 
Sant Ram v. Empeeoe 74 I.G. 543= 

24 Or. L.J. 799 = A.I.R. 1924 Oudh 188. 

— S. 133— Miscellaneous. 

— If one section is controlled by the other. 

Per Subhedar^ A. J, C, — The rule in S. 114, Illus. 
(b), that an accomplice is unworthy of credit unless 
he is corroborated in material particulars has be- 
come a rule of practice of so universal appli- 
cation that it has now almost acquired the force 
of law. 

Per Jackson, A, J, 0, — S. 133 cannot be entirely 
nullified by judicial decisions and there may be 
cases in which the rule in S. 114, Illus. (b), should 
hot be applied. The question arising in every case 
where the uncorroborated evidence of the accom- 
plice has to be considered 'is whether it can he be- 
lieved or not. Further when the evidence is 
Strengthened by corroboration of other facts of the 
Story by evidence of several accomplices or by con- 
fessions of eo-acoused, the question whether the 
mbxim should still apply must receive careful con- 
sideration: A.I.R. 1921 Nag. 39, Bel, on, (Jackson, 
At, J,C,'on^ difference between Staples and Subhedar, 
A,J,Cs,). DOUXAT V. EMPBROB. 120 1. C, 721= 
31 Cp. Ii. J. 153= A. I. R, 1930 Nag. 97. 

If the evidence of an approver is discarded, 

ftMtobe discarded as a whole and the defence 
eahhot base arguments on it any more than the 
trrasechtion. (Adami,J,), Sheo Babhi v, EMPEROB. 

* A.LR. 1930 164, 


BYIDENCE ACT (1872), S. 138— Mode of exami- 
nation. 

— “Duty of prosecution to show that evidence is of 
accomplices and is corroborated. 

It is mainly the duty of the prosecution to 
bring the accomplice character of the evidence to 
the notice of the Court and then invite it to believe 
it by reference bo the corroborative evidence 
on record. An accused is under no legal 
obligation to do so. He can keep quiet and take 
advantage of the flaw in the evidence brought by 
the prosecution against him, or in short, of the 
weakness of the prosecution case. (Kinkhede, 
A,J,C,), Muhammad Usaf Khan v . Empbbob. 

114 1. C. 437 = 30 Cr. h, J. 311= 
1929 Cp. C. 110= A.I.R. 1929 Nag. 21S. 

The evidence of a spy requires corroboration 

to practically the same extent as that of an ac- 
complice. (Wazir Hasan and Bullan, A,J ,Cs,), Su- 
BAT BAHADUB V. KING- EMPEROR. 81 I.C. 986= 
25 Cp. L. j. 1162=11 0. h, J. 640= 
A.I.R. 1925 Ondh 158. 

Impossibility of corroborative evidence does not 

dispense with necessity thereof. 

It would be a perversion of the lesson gained by 
accumulated experience of the conduct of an ac- 
complice to adopt any such rule of practice as that 
where corroboration is not possible his testimony 
may be accepted as true without corroboration. An 
accomplice is too immoral a person to be worthy of 
credit without corroboration in material parti- 
culars and if corroboration is not forthcoming 
because it is not possible in the nature of things 
that it should be forthcoming it does not make the 
accomplice less immoral. The guiding rule in this 
behalf is furnished by Illus. (b) of S. 114. 
(Wazir Hasan, A.J.C.), MANNA LAD v, KING 
EMPEROR. 75 I.C, 758= 27 O.C. 40= 

25 Cp.L.J. 49= a I.R. 1925 Oadh 1. 

— S. 134— Cpiminal tpial. 

In a criminal trial it is not incumbent upon 

the prosecution to produce all the persons who 
happened to have gathered at the' spot where the 
offence occurred and that the produotioh of two or 
three of the respectable and leading members of 
the village would suffice. (Broadway and Jai Lai, 
JJ,), BAHADUR u. Empbbob. 112 I.C. 215= 
10 L.L.J. 229=29 Cp. L.J. 999. 

One wiUiess, 

' It is not illegal to convict a man on the evidence 
of only one witness. It must entirely depend on 
the circumstances of each case. (Goutts Trotter, G,J, 
and Devadoss and Beasley, JJ.)* Ybebappa GOUN- 
DAN'v. EMPBBOB. 114 I.C. 353=51 Mad. 936= 
1 M. Op. C. 36=28 M.L.W. 575= 
1929 M.W.N. 188=30 Cp. L, J. 317= 
A.I.R. 1928 Mad. 1186=55 M.L.J. 591 (F.B.). 

— B, 138— Mode of examination. 

— -—Court itself examining witnesses — Impropriety 
of. 

Generally it is not the province of the Court to exa- 
mine witnesses and as a rule of the Court the Court 
should leave the witnesses to the pleaders to^ be 
dealt with as is provided for in S. 188 of the Indian 
Evidence Act ; where therefore the Court took^e 
witnesses into its own hands and proceed^ with 
their examination and they were not permitted to 
be examined by the complainant or his pleader, 
Held, that a ground for transfer of the ease was 
made out. (Wazir Hasan, J\C,), JANBI * 1 ?. SHEO 
NABAIN Singh. 82 I.C. 154= 11 ,0.L; J. 833= . 

,35 Cp.L. J. 122^^0 *0.248= 

, > JLLR 1224 Oudab371,. 
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S. 138— Scope. 

Section 138 deals not with the rights of the 

party but only provides the order in which the 
proceedings are to be conducted. (Ciiming and 
Lort-Williams, JJ ). Bmperor v, G.A. MATHEWS. 

1929 Cr. G. 669== A. I. R. 1929 Gal. 822. 

— S. 145— Admissibility. 

It is not necessary, in order to make the pre- 
vious statements admissible for the purpose of 
impugning the credit of a witness, that the accused 
should have had an opportunity to cross-examine. 
iSiadgavTcar, J,) Emperor v, Eaghoo Ganpat. 

97 I.C. 37=28 Bom.L.R. 775= 
27 Cr. L.J. 1061= A.I.R. 1926 Bom. 404. 

— S. 145— Depositions in commitment proceed- 
ings. 

Former statement cannot he put in under 

S* 288, Cr P. Code without putting to witness, 

No doubt when depositions before the commit- 
ting Magistrate are admitted in the Sessions Court 
under S. »288 they are on the same footing with any 
other evidence in the case. But S. 145, Evidence 
Act: governs the position in so far as these state- 
ments are used for contradicting the witness either 
mainly or incidentally. Depositions, therefore, 
taken in the Committing Magistrate’s Court which 
contradict tl^e evidence given in the Sessions Court 
cannot, however, be put in without putting them 
to the witness: A. 1. R. 1922 Pat. 40; 7 All. 862. 
rA^pr,; 28 All. 683, ExpL and Not appl; 4 C.W.N. 49, 
Diss. from. Other case-law referred. {Scroope 
and Dhavle, JJ,), NANHU MahtoNv. BMPEROR. 

A.I.R. 1930 Pat. 338. 

•^S. 145— BYidentiary value. 

Cr, P, Code, 8, 164.- 

Previous statements used for discrediting the evi- 
dence of a witness cannot be used as substantive evi- 
dence; 34 Cal. 129 {P.G.),'Bef , ; 26 Mad. 191 and 
17 0. 0. 363, Foil, (Walsh and Kendall, JJ.), BlSHEN 
DATT v. Emperor. 105 I.C. 677= 

8 L.R.A. Cr. 130= 8 A.I. Cr. R. 287= 
25 A.L.J. 994=28 Cr. L.J. 965= 
A.I.R. 1927 AIL 705. 

145— First information. 

A first information report can only be used 

to corroborate or contradict under the provisions of 
Ss. 167 and 146, the person who makes it. It can- 
not be used as substantive evidence to contradict 
other persons ; A.I. R. 1928 Lah. 17, Foil. (Addison 
and PaUp Smgh, JJ.), GAMAN v. Emperor. 

116 I.C. 187=11 L.L.J. 1=12 A.I. Cr. R. 453= 
SO Cr. L.J. 571= A.I.R. 1928 Lah. 913. 
The statement of a person recorded by the 
police as a first information report can be proved to 
corroborate that person’s evidence in Court under 
the provisions of S. 167, to impeach his credit by 
cross-examination under S, 146 of the Act provided 
that the procedure there prescribed is observed, but 
it cannot be used as substantive evidence against 
him : 4 P.R. 1918 Or., FoU, (Teh Chand and Cold- 
stream, JJ,), THAKAR SINGH v, BMPEROR. 

107 I.C. 761=29 Cr. L.J. 277 = 9 A. I. Cr. R. 516. 

— S. 145— Mode of contradicting. 

Procedure, 

If the defendant wishes to cross-examine a 
witness on a previous deposition with a view to dis- 
crediting him the attention of the witness must be 
drawn to those discrepancies so that he may have 
the chance of explaining them. In such a case it is 


EYIDENCE ACT (1872), S. 145 — Previous 
deposition. 

not proper for a judge to stop the examination and 
have the whole deposition filed with a view to dis- 
crepancies being pointed ont at the time of argu- 
ment. (Waller and Cornish, JJ,). SUBBIAH 
They AN v. Emperor. 1929 M. W. N. 789. 

In order to contradict a witness by a writing 

or a former statement made by him, it is essential 
that writing or statement should be put to himi. 
(Broadway and Agha Haidar, JJ,). MAKHAN 
Singh v. Emperor. 119 I. C. 333= 

30 Cr. L. J. 1052. 

— S. 145— Mode of proof. 

8, 145 controls 8. 165. 

Section 155 only lays down that the credit of a 
witness may be impeached inter alia by proof of 
former statements inconsistent with any part of his 
evidence which is liable to be contradicted ; but it 
does not lay down the manner in which the former 
statement is to be proved. The mode of proof of 
such a statement in writing when it is sought to be 
tendered in evidence for contradicting a witness is 
provided in S. 145. In other words S. 166 is con- 
trolled by S. 145 and is not independent of it. (Jai 
Lai and Bhide, JJ.), Gopi Ohand v. Emperor, 
A. I. R. 1930 Lah. 491. 

— S. 145-Object. 

The object of the provision in S. 146 is to 

give the witness the chance of explaining or 
reconciling his statements before the contradiction 
can be used as evidence. (Chotzner and Duval, JJ.'f, 
MADARI SIKDAR i>. BMPEROR. 102 I.C. 550=t 
54 Gal. 307=28 Cr. L J. 582=^: 

8 A.I. Cr. R. 112= A.I.R. 1927 Cal. 514. 

— S. 143— Omission to draw attention. 

Previous statement cannot be used to contradict 

him_. 

Where the witness seemed to have improved in 
his evidence in the Court, upon the statement 
made by him in the first information report, 

Held, that inasmuch as his attention was not 
directed to the statement made by him in the first 
information report in accordance with the proce- 
dure laid down in S. 146 that statement cannot be 
used for the purpose of contradicting the evidence 
given by him in Court. (Scott-Smith and Martineau, 
JJ.y, MOHNA V. The crown. 85 I.C. 406= 
7L.L,J. 59=26 Cr. L.J 774= 
A.I.R. 1923 Lah. 328. 

— S. 145— Police diary. 

Principle explained, ' ' ’ 

It is only what 'is written in the police diaries 
that can be used under S. 145, to contradict the 
witness, and what the Police officer abated that a 
witness said or did not say, is inadmissible. ’ Thb 
way to prove those portions of the written state- 
ment of a witness which have been specifically 
put to him in order to oontradiob him is for the 
accused to mark the passage or passages in the 
copy from the police diaries given to him and then 
to ask the writer of the statement to say that it is 
a true copy ; (A. %, R. 1926 Lah. 347 and A. I. B, 
1926 Lah. 337, Bef, to. (Addison and Coldstream, 
JJ,), DHARAM SINGH v. EMPEROR. 1081.0.162= 

9 A.I. Cr. R. 567=29 Cr. L.J. 343= 
A.I.R. 1928 Lah. 507. 

— B. 145— Previous deposition. ^ , 

— Peposition before |;^$g^stratQ who first started 
^tyytl^eoase cannot be used for the purpose of 
^discrediting the, evidence given befpye anol^er 
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Magistrate unless it is produced in evidence. 
[Fforde, «r.). SAW AN SINGH v. CEOWN. 

90 I.C. 657=7 L.L.J. 339=25 P.L.R. 811= 
26 Cr. L.J. 1585= A. I. R. 1925 Lah. 499. 

— S. 145— Proof of statement. 

The statement} by which it is sought to con- 

tradict the prosecution witness under S. 162, Or. 
P. 0. must be either proved by the investi- 
gating officer, or must be admitted by the witness 
in his cross-examination, or must be proved in 
some other way before it is put to the witness under 
S, 145. (Pathar and Baker, JJ.). SHAIKH USMAN 
V, Emperor. 107 I.C. 57=52 Bom. 195= 

9 A.I. Gr. R. 476=29 Cr. L.J. 221= 
29 Bom. L.R. 1581=A.I.R. 1928 Bom. 23. 

— S. 145— Statements to police. 

Compliance with section necessary. 

Under S. 162,Or.P.Gode., a statement made before 
the investigating officer can be used for the pur- 
pose of contradicting such witness when produc- 
ed at the trial but after strict compliance with 
the provisions of S. 145, Evidence Act. 

If the witness admits to have made the state- 
ment the previous statement in writing need not be 
proved. If he denies to have made any such state- 
ment and it is intended to contradict him the 
relevant portions of the record contrary to his state- 
ment in Court must be read to him and the witness 
should be given the opportunity to reconcile the 
same. It is only after this is done that the record 
of the previous statement becomes admissible in 
.evidence for the purpose of contradicting the wit- 
ness and can then be proved in any manner provid- 
ed by law. {Jai Lai and Bhide, JJ,), GOPI OHAND 
D, EMPEROR. A.I.R. 1930 Lah. 491. 

If the entire statement is no part of the judi- 
cial 1 ecoi d. 

Only those portions of statements made by wit- 
nesses before the police as have been actually 
used under S. 162, Or. P.Oodo, to contradict the 
witnesses in the manner provided inS. 145, in the 
course of their cross-examination or re-examina- 
tion are parts of the judicial record and can be 
treated as evidence in a case. The other parts of 
the statements cannot be relied upon by the prose- 
cution or the defence in determining ihe guilt or 
innocence of the accused and should not be refer- 
red to by the Judge. {Tek Chand and Agha Haidar, 
JJ,), Mt. Sabhai V, Emperor. 121 I.C. 66= 
31 Gr.L.J. 199== A.I.R. 1930 Lah. 449. 

Cr, P, Code, S, Stage when it can be used. 

So far as proceedings before charge are concern- 
ed, copies of witnesses, statements made to the 
police should not be granted until the stage of 
cross-examinat}ion is reached. If that stage is 
allowed to go by without application being made, 
.an accused must wait until the witness is again 
about to be subjected to cross-examination before 
he can claim grant of a copy. Under S. 145, until 
the occasion arises for putting the statement to 
the witness it cannot legally be used for any pur- 
pose whatsoever. It should not therefore be placed 
in the accused’s hands until that stage in the 
trial has been reached when he may so use it. 
[Curgenven, J,), PUBLIC PROSECUTOR, MADRAS 
V, Yedi. 122 I.C. 463=2 M, Cr. C. 243= 

^ 1929 M.W.N. 885=31 M.L.W. 241 = 

1910 Cr.C. 185=31 Cp.L.J. 4Usa! 
A I.R. 1?3J Mad. 


E^IBERGE ACT (1872), S. 145— Statements to 
police. 

Procedure indicated, 

A copy of the statement made before the police 
cannot be used against the witness till he has been 
confronted with it. The right procedure, when a 
prosecution witness is contradicting himself, is*to 
ask the Judge to look into the diary and decide 
whether the accused person should not have a 
copy of the statement. If such copy be granted, the 
witness’s attention must be called to the same: 
A.I.R. 1915 P.O. 7, Ref. (Mears, C,J. and Mukerjee, 
J,). KASHI Ram V. Emperor. 109 I.C. 120= 
26 A.L.J. 139=9 A.I. Cp. R. 249 = 
9 L.R.A. Cp. 30=29 Cp-L.J. 472= 
A.I.R. 1928 All. 280 

How they can be used. 

The only way a witness can be contradicted by 
statements made to the police under the provisions 
of S. 162, Cr. P. Code, is to prove his written 
statement and put it to the witness under S. 146, 
Indian Evidence Act, to permit him to explain the 
contradictions, if any. Statements made to the 
police cannot be used at a trial in any other way. 
(Addison and Kemp, J J.), EMPEROR v, IBRAHIM. 

105 I.C. 807 = 8 Lah. 605 = 28 P.L.R. 649 = 
28 Cp.L.J. 983=9 A.I. Cp. R. 132= 
A.I.R. 1928 Lah. 17. 

First information report — Statement by third 

parties to police during investigation and counter-in- 
formation against complainant or his party — Princi- 
ples explained. 

The first information report against the accused 
is clearly not a statement within the contempla- 
tion of S. 16‘2 because it is not made in the course 
of an investigation. Such report has to be tendered 
under one or other of the provisions of the Evi- 
dence Act. The usual course is for the prosecution 
to call the informant and for the first information 
to be tendered as corroboration under S. 157 ; but 
it could also be tendered in a proper case under 
S. 32 (1) as a declaration as to the cause of the in- 
formant’s death, or as part of the informant’s con- 
duct (of the res gestae) under S. 8. Theoretically, 
the defence could prove the information to impeach 
the informant’s credit under S. 155 or to contradict 
him under S. 145. 

Statements made by third parties to the police 
in the course of their investigation can be used as 
corroboration under S. 157, or in contradiction 
under S. 145 or to impeach credit under S. 155 
provided the person who made the statement is 
called as a witness. This would apply to the pro- 
secution and to the defence indifierently under the 
Evidence Act. But S. 162 of the Or. P, Code 
enacts first that if such a statement is not record- 
ed in writing it cannot be used in evidence in any 
circumstance or for either side or for any purpose : 
A.I.R. 1920 Rang. 116 (F.B.) : A.I.R. 1925 Lah. 89? 
and A.I.R. 1924 Bom. 510, Foil, , - 

If such a statement has been recorded in writing 
then it cannot be used for any purpose b^Lt one 
and that by the defence. Provid,ed that the per- 
son who made it is called as a witness for the pro- 
secution the defence may apply for a copy of the 
statement and if it be proved may use it under 
S, 146 of the Evidence Act to contxadiefc that 
witness. 

It sometimes happens that after the first informa- 
tion has been laid against the accused, a ©ounter- 
information is laid against the complainant or his 
party by a member of the accused’s party who is 
not himself an afocused. As this comes under 
S. 154 and must bo reduced to writing and signed’; 
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police. 

it cannot come within S. 162. Whether it is ad- 
missible at the trial of the accused will depend 
upon the circumstances and must be decided 
under Evidence A.ct. The police cannot of course 
treat statements as informations unless they are 
really received as such and come truly and pro- 
perly within S. 154. [RaTikm and Duval, JJ.). 
AZIMADDY V. EMPEROR. 99 I.C. 227 = 

44 C.L.J. 253=28 Cr. L.J. 99= 34 Cal. 237= 
A.I.R. 1927 Cal. 17. 

Compliance with section neces 'ary. 

The provisions of S. 162 as amended absolutely 
bar the use of statements, both oral and written, 
and make those statements inadmissible for any 
purpose under the Evidence Act in any enquiry or 
trial except for one purpose, and that is by the 
accused to contradict a prosecution witness in the 
manner provided by S. 146: A.I.R. 1925 Mad. 579, 
Diss. from. (Rutledge, C.J., Seald, Duckworth, Chari 
and Maung Ba, JJ.). Emperor v. Nga Tha Din. 

96 I C. 145=5 Bur.L. J. 30=4 Rang. 72= 
27 Gr. L.J. 88l=A.I.R. 1926 Rang. 116. (F. B.). 
—S. 145-~Third party’s statement. 

To hold that a witness may be contradicted 

by previous inconsistent statements, not of himself 
but of a third party, would be against iDrinciple 
and opposed to this section. (Phillips and Ve^ikata' 
'suhba Bao,JJ.). B. Bhavamma v. B. Ramamma. 

78 I.C. 176=19 M.L.W. 205=1924 M. W.N. 270 = 
34 M. L T. 335= A.I.R. 1924 Mad. 337. 
S. 145 -Uninterpreted depositions. 

Depositions of the* witnesses in a previous 

case in which there has boon no compliance with 
the provisions of S. 360 may not possibly be used 
as evidence in the case in which they were made, 
but nevertheless they can bo used on a subsequent 
occasion to contradict the witnesses under 8. 145. 
(Adami and ScroopCi JJ.). EAZLUR RAHMAN v. 
King Emperor. 104 I.C, 100=6 Pat. 478= 
8 P. L. T. 773=8 A.I. Cr. R, 553= 
28 Cr. L.J. 772= A. I. R. 1927 Pat, 315. 
— S. 149— Leading questions. 

If may he asked without declaring witness hos- 
tile. 

Section 154 read with S. 143 provides that the 
Conrt may allow the party to put loading ques- 
tions to his own witnesses. This does not neces- 
sarily mean that 'he must declare the witness 
hostile and cross-examine him. It is only when he 
declares the witness hostile and cross-examines 
him that he cannot roly upon his evidence. Where 
the Public Prosecutor asks a witness some ques- 
tions with the permission of the Court desiring to 
get from him not a contradiction of what he said 
but something In ‘addition, he cannot be said to 
have cross-examined the witness. The questions 
are merely leading questions. 

Per Lort-Williams, J., contra. — Sections 143 and 
154 read together do not give power to prosecution 
to put leading questions to their own witnesses 
even with the assent of the Judge. The meaning 
of S. 164 is that with permission of the Court they 
may treat a wituess hostile and cross-examine him. 
(Cuming and Lort-Williams, JJ.). BiKBAM ALI 
PRAMANIK V. EMPEROR. 50 C.L.J. 467= 

1930 Cr. C. 139=31 Cr. L.J. 610= 
A.I.R. 1930 CaL 139. 
^S. 150-^Criminal prosecution. 

■ - There is no absolute privilege in the case of 

an advocate but a question asked in oross-examina- 
tion making an imputation as regards a witness 
afiords no ground ordinarily for a criminal proseou- 


EYIDENCE AGTl(1872), S. 154— Purpose of cross- 
examination. 

tion: A. I. R. 1927 Cal. 823, Poll. (C. G. Ghosh and 
Gregory, JJ.). NAZIR AHMAD v. JOGBSH CHANDRA 
BANEBJI. Ill I.C. 569=29 Cr. L. J. 889= 

11 A.I. Cr. R. 156. 
— S. 154— Cross-examination without exami- 
nation-in-chief. 

-A prosecution witness not called by the pro- 
secution but “ tendered as gained over’* cannot be 
cross-examined by the prosecution, (Ross and 
Wort, JJ.). RAMJAGAHIR V. EMPEROR. 

109 I. C. 114=7 Pat. 55=9 P. L. T. 567= 
29 Cr. L.J. 466= A.I.R. 1928 Pat. 203. 
— S. 154— Cross-examination without permission. 

Procedure explained. 

The party desiring to cross-examine its own 
witness has to take the permission of tha Court, 
implying thereby that there is a discretion in tha 
Court whether it would permit the witness to be 
cross-examined or not. That discretion has always 
to be exercised with caution by the Court before 
which the matter comes up for consideration. 
Putting questions by way of cross-examination to 
one’s own witness without the permission of the 
Court is a procedure not to bo allowed. (Cuming 
and Mukerji, JJ.). Khijiruddin v. EmperoR. 

92 I. C. 442=53 Cal. 372=42 C.L.J. 5C4= 
27 Or. L.J. 266= A.I.R. 1926 Cal. 139. 
— S. 134— Hostile witness. 

Definition. 

A hostile witness may be defined as one who 
from the manner in which he gives his evidence 
(within which is included the fact that he is 
willing to go back upon previous statements made 
by him) shows that he is not desirous of telling 
the truth to the Court. (G. C. Ghose and Pearsont 
JJ.). PANOHANAN GOGAI U. EMPEROR. 

51 C.L.J. 203=34 C.W.N. 528= 
A.I.R. 1930 Cal. 276* 

Ground for discrediting a witness as hostile. 

The grounds that witnesses do not support the 
prosecution story, but they are neighbours of the 
accused and they have been won over by them, 
that one of them is a tout and the other is a man 
of straw and quite unreliable, are no reasons for 
declaring the witnesses hostile; and unless there is 
something in thoir depositions which is conflicting 
with earlier statements made by them, which would 
afford ground for thinking that they have been 
gained over by the defence, the prosecution is not 
entitled to declare them hostile. The fact that the 
witnesses are neighbours of the accused is not 
sufficient ground for treating them as hostile in 
order to discredit the statements that they made 
favourable to the defence. (Ross and Kulwant 
Sahay, JJ.). PARMBSHWAr DAYAL v, EMPEROR. 

94 I.C. 705=7 P.L.T. 367=1926 P H.C.C. 139= 
27 Cp. L.J. 857= A.I.R, 1926 Pat. 816. 
—8. 154— Purpose of cross-examination. . 

— *To obtain admission on which ^arty cross- 

examining may rely. 

A party is allowed to cross-examine its own wit- 
ness because that witness displays hostility and 
not necessarily^ because ho displays untruthful- 
ness. The main purpose of such cross-examina- 
tion is to obtain admissions and it would be ridi- 
culous to assert that a party cross-examining a 
witness is thereby prevented from relying on ad- 
missions and to hold that' the fact that the witness 
is being or OSS- examined implies an admission by 
the cross* examiner that all the witnesses’ state- 
ments are falsehoods A ,I.K. 1927 Boin. 601, ^ 
on \ Bradley y. Ricardo, (1881) 8 Bing, 57, 
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EYIDENCQ &QT (1872), S. IS^-Eesalt of cross* 
examination. 

Faulkner v. Bmies, (1858) 1 S’. & F. 254 ; A.I.B. 
1926 Oal. 139; A.I.B. 1928 Oal. 690, Diss. from. 
{Courtney Terrell, C. J, and BhavUt J.). SOHRAI 
Sao V. Emperor. 124 l.C. 838=11 P.L.T. 148= 
9 Pat. 474= A.I.R. 1930 Pat. 247. 
— S. 164 — ^Result of cross-examination. 

Position of hostile witness — Pule as to. 

The evidence of a hostile 'witness cannot in part 
be relied upon and the rest of it discarded or re- 
jected. When a witness is declared hostile so that 
leave to cross-examine is granted to the party call- 
ing him, it is necessary that the Judge should ex- 
plain what the position is that then arises, namely 
^ that by asking for leave to cross-examine the wit- 
ness, the party calling him admits that he is not a 
witness of truth and one whose evidence is not 
entitled to credit, who is prepared to make one state- 
ment on oath at one time and another at another 
time and that the evidence of such witness should 
be rejected and left out of account in the minds of 
' the jury. It is a rule which leans in favour of the 
, accused and as such ought not to be departed from 
^ lightly. The Judge should tell the jury to reject 
the evidence of such witness altogether and his 
omission to do so amounts to misdirection : A.I.B. 
1923 Oal. 463 ; Alexander v. Gibson, 2 Camp. 556, 

’ Bef. [C. C. Qhose and Pearson, JJ.). PANOHANAN 
GoGtAi V. Emperor. 51 C.L.J. 203= 

34 C.W.N. 326=A.I.R. 1930 Cal. 276. 

, J'To reliance in 

- A party cannot be allowed to say that his witness 
is a truthful witness so far as a part of his evidence 
is concerned but an untruthful witness so far as 
some other portion is concerned. Once a party . 
cross-examines his own witness he must be held 
.to no longer rely on him : A.I.B. 1926 Cal. 139 and 
A.I.B. 1923 Cal. 463, Pel. on. {Cuming and Lort- 
'WilUams, JJ.). MOKBUL EHAN v. EmpbrOR. 

114 l.C. 793=56 Cal. 145=30 Cr. L, J. 350= 
32 C.W.N. 872= A.I.R. 1928 Cal. 690. 
•—Discrediting certain statements does not amount 
, to discrediting whole of the evidence. 

, Seeking to discredit the statements of witnesses 
considered hostile only on certain points does not 
.amount to discrediting the evidence in toto, of 
these witnesses, and it must be a matter for the 
Court, on the particular facts in each case to credit 
or to discredit the difierent portions of the evidence 
.of each witness as in other oases : A.I.B. 1926 
Oal. 169, Diss. (Crump and Madgavhar, JJ.). EM- 
PEROR V. JBHANGIR ARDESHIR. 106 l.C. 100 = 

8 A. I. Cp. R. 324=29 Bom.L.R. 996= 

, 28 Cr.Ii.J. 1012= A.I.R. 1927 Bom. 501. 

'—When a witness who has been called by the 
prosecution is permitted to be cross-examined on 
behalf of the prosecution under the provisions of 
S. 154, the result of that course being permitted is 
to discredit that witness altogether and not merely 
to get rid of a part of his testimony, (Cuming and 
Mukerji, JJ.). EHIJIRUDDlIN V. EMPEROR. 

92 l.C. 442=53 Cah 372=42 C.L.J. 504= 
27 Cr. L.J. 266= A.I.R. 1926 Cal. 139. 
■^S. 155— First information report, 
—Conviction based on first information report 
atone, illegal. 

First information report is not substantive evi- 
dence of the facts recorded in them and a oonvio- 
Mbh eannot be based on such reports. They can be 
ttsed to corroborate the witnesses who made them 
and are of talue showing that they told the same 
Btoiry kt the first possible occasion. If they tell a 
^Ufiersnt story in Coiprt, the report can be ttsed to 


BYIDENCB ACT (1872), S. 155— Statements to 
police. 

contradict them or discredit their testimony. But 
it is not legitimate for a Court, when witnesses tell 
a difierent story in the witness box and contradict 
the report made by them, to discard the evidence 
given on oath and to rely on the report. (Pyves, J.). 
JAMAIiUDDIN V. KING EMPEROR, 74 l.C. 716= 
24 Cr. L.J. 812=A.I.R. 1924 All. 164. 

— S. 155— Investigating officer. 

Should not be asked what a witness told him 

when the evidence is taken down in writing. 

Where the counsel for accused asked in the 
course of cross-examination the investigating 
officers if a certain witness made or not a particular 
statement to them, 

Eeld, that though the language of S, 153 (3) is 
prima facie wide enough to permit of such ques- 
tions, yet where the evidence has been reduced to 
writing, it is undesirable to permit the putting of 
such questions as, if the witness is replying from 
his memory alone, there is little value in what he 
may say. If he is refreshing his memory by look- 
ing at the diary, the procedure is outside the scope 
and intent of S. 159, Evidence Act. (Mears, G. J, 
and Mukerfee, J.). KASHI BAM v. EMPEROR. 

109 I. C. 120=26 A.L.J. 139= 
9 A.I. Cr. R. 249=9 L.R. A. Cr. 30= 
29 Cr. L. J. 472= A.I.R. 1928 All. 280. 

— S. 155— Rape case. 

In rape cases the general immoral character 

of the woman is relevant evidence. (Newbould and 
B. B. Ghose, JJ.). KERAMAT MONDAL v. EM- 
PEROR. 92 I. C. 439=42 G. L. J. 524= 

27 Cr. L. J. 263= A.I.R. 1926 Gal. 320. 

— S. 135— Report of offence. 

Peport after hours. 

A report of an offence, not made at or about the 
time of the occurrence, to an officer, who has no 
powers to investigate the matter, though it can be 
used under S. 155 to impeach the credit of the 
person making the same, cannot be used to corro- 
borate the witness under S. 157. (Cuming and 
Gregory, JJ.). EMPEROR v. BAM OhandrA. * 
111 I. C. 327=55 Cal. 879=10 A. I. Cr. R. 456= 
29 Cr. L. J. 823= A.I.R. 1928 Cal. 782. 
— S. 155— Scope. 

Section 27 of the Evidence Act remains un- 
affected by the latest amendment of S. 162 of the 
Or. P. 0., but Ss. 155 and 167 are affected 
except in the only instance mentioned in the pro- 
viso to S. 162, Or. P. 0. (Putledge, G. J., Eeald^ 
Duckworth, Chari and Maung Ba, JJ.). Empero:^ 
V. Nga Tha Din. 96 I. C. 145=4 Rang- 72= 

5 Bur. L. J. 30=27 Cr. L. J. 881= 
A.I.R. 1926 Rang. 116 (F.B,). 

— -S. 155— Statements to police. 

Statements made by witnesses to the police 

officer during the course of investigation under 
Chapter 14 cannot be used by the Court for contra- 
dicting those witnesses. (N. B. Chatter jee and B.Bi 
Qhose, JJ.). Keramat Mandal o. Emperor. 

92 I. C. 453=42 C. L. J. 528= 
27 Cr. L. J. 277=A.I.R. 1926 Cal. 147. 

Admissible if 8 . 145 is complied with. 

Statements made before a police officer and taken 
down by him in ■writing are admissible under 
8. 166 (3) provided only that the provisions of 
S. 145 had been complied with, in me matter of 
putting the specific parts of it, which were to be 
relied npoie^ to the witneesefe in their cross-exa* 
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HyiDENOB ACT (1872), S. 157— First information 
report. 

raination. {Sanderson^ 0»J. and Pearson, J".). THO- 
MAS JAMBS HBNBY AENUP v , KBDAR NATH 
GHOSH. 91 1. C. 801=27 Cr.L. J. 129= 

30 C.W.N. 835=A.LR. 192S Cal. 1017. 

— S. 157 — First information report. 

—Statements in first information report can 

be used for the purpose of corroborating or contra- 
dicting a witness but are inadmissible for the pur- 
pose of proving that the facts alleged therein are 
correct : 17 C.W.N. 1213; A.I.R. 1925 All. 303 and 
A.I.E. 1927 Gal. 17, FolL (Beasley, O. J * and 
Pandalai, *7.). SANKARAIilNGA TBVAN V. Empbeoe. 

124 I. C. 506=1930 M.W.N. 496= 
3 M. Or. C. 100 = 1930 Cr.C. 632= 
31 M.L.W. 431=A.I.R. 1930 Mad. 632= 
58 M.L.J. 397. 

Gannot he used to contradict other persons, 

A first information report can only be used to 
corroborate or contradict under the provisions of 
Ss. 167 and 145, the person who makes it. It cannot 
be used as substantive evidence to contradict other 
persons: A.I.R. 1928 Lah. 17, Foil, (Addison and 
Dalip Singh, JJ.), GAMAN v. BMPEEOR. 

116 LC. 487=11 h. L. J. 1 = 12 A.I.Gr. R. 433 = 
30 Cr.L.J.-571=A.I.R. 1928 Lah. 913. 

""First information report is not substantive 

evidence by itself, but it can only be used under 
S. 157 as a previous statement to corroborate or con- 
tradict a statement made subsequently in Oourt. 
(Shadi Lai, C. J*. and 2! afar Ali, /.). OHOQ-HATTA 
n. EMPBROB. 91 1.C. 697=27 Cr.L.J. 121= 

A.I.R. 1926 Lah. 179. 


T-S. 157— Hearsay eiridenoe. 

Duty of prosecution. 

Section 167 provides an exception to the general 
rule excluding hearsay evidence and in order to 
bring a statement within the exception the duty is 
cast on the prosecution to establish by clear and 
unequivocal evidence the proximity of time be- 
tween the taking place of the fact and the making of 
the statement. (Tek Chand, J,), MANQ-AL Rai t?. 
EMPBROB, llO I. C. 676=10 L.L.J. 262= 

29 P.L.R. 703=10 A.I. Cr. R. 519= 
29 Cr. L.J. 740= A.I.R. 1928 Lah. 647. 

— S, 187— Prior deposition. 

- 7 — Where there is nothing in the deposition of a 
witness in the trial which may be corroborated by 
his earlier statements, there is no justification 
for the whole of the depositions being brought as 
evidence in the record, but only particular passages 
which are relevant may be used. (Cumvng and 
Mukerji, JJ,), KHIJIRXJDDIN l). EMPBROB. 

92 I.O. 442 = 
53 Cal. 872=42 O.L.J. 504= 
27 Or L.J. 266=A.1.R. 1926 Cal. 139. 


— S. 157— Rape case. 

^If the evidence of raped girl is excluded from 

the case, the evidence of her relatives to^ the effect 
that she accused a certain person of having raped 
hex cannot be used as corroborative evidence under 
a 167. {Foster, J,), EMPBBOE y, PHAGOTIA 
BHUIAIT. 89 I. C. 1043= 26 157|= 

A.I.R. 1926 Pat* 58. 

^Where Sk have been 

raped, a statement made by, her stating that she 
was raped,, and uttered immediately after the 
xepe, crying mii, weeping, is admissible as ex- 
plaining her act of. crying, tinder ^ 8 and by way 
of corroboration und®^^ S, 167. (K^nkhede, AiJ^Q,), 
gpOSALAIi, BANIA Vr JIMPBBOB. 

%9 ,9r;Ii.J* 1025 Nig. 74. 


EYIDENCB ACT (1872), S. 157— Statements to 
Police. 

— S. 157— Records and documents. 

Entry in vaccination register. 

Where an entry in the vaccination register, which 
includes a statement by a woman that a person, 
bearing the name of the alleged father of her 
illegitimate child, was the father of the illegiti^ 
mate child, is made three years after its birth, the 
entry does not satisfy the terms of S. 157, and is 
not admissible in evidence. 

Quaere , — It is doubtful whether suoh a statement 
is rendered admissible by S. 35. (Gurgenven, J,), 
M. KANNIAPPAN V, EuriLAMMAti. 

1930 Cr.C. 88=1929 M. W. N. 696= 

2 M.Cr.C. 275=A.I.R. 1930 Mad. 194. 

— S. 157— Report of offence. 

A report of an offence, not made at or about 

the time of the occurrence, to an officer, who has 
no powers to investigate the matter, though it can 
be used under S. 155 to impeach the credit of the 
person making the same, cannot be used to corrobo- 
rate the witness under S. 167. (Cuming and Grer 
gory, JJ,), EMPBROB V, BAM OHANDEA Roy. 

Ill I. C. 327 = 55 Gal. 879=10 A. 1. Cr. R. 456= 
29 Cr.L.J. 823= A.I.R. 1928 Cal. 732. 
— B. 157— Scope. 

Section 157 affected by S. 162 of the Or, 

P. 0., sofar as statements to the police, taken 
under S. 161, whether oral or recorded are concern- 
ed, but S. 27 which deals with information received 
from persons accused of »an offence and in police 
custody is not affected by the aforesaid section of 
the Or. P.JO. (Butledge, C, J,, Seald, Duckworth, 
Chari and Maung Ba, JJ,), Empbbob v, NOA Tha. 
Din. 96 I.C. 145=4 Rang. 72=8 Bur. L. J. 30= 
27 Cr.L.J. 881= A.I.R. 1926 Rang. 116 (F. B.). 
-r-S. 157— Statements before Magistrate. 

Any Magistrate is competent to hold a test 

identification and if he is not empowered to deal 
with the matter under enquiry he can prove the 
statement made before him under the provisions of 
S. 157. (Chotzner and Gregory, JJ,), Sami-UD-DIN 
V, EMPBROB. 109 I C. 225=32 C.W.N. 616= 

10 A.I. Cr. R. 223=29 Cr. L.J. 497= 
A.I.R. 1928 Cal. 500. 
— S. 157 — Statements in commitment proceed- 
ings. 

I Statements made before a Committing Magis- 

I trate, when admissible under the Evidence Act,. 

I can be admitted for all purposes and not only fox 
the purpose of corroboration or oontradiofcion ; 
A. I. R. 1926 Pat. 61, Appr, (Sulaiman and Baner-: 
ji, JJ.), Bbhari V, Empbbob. 98 I.C. 485= 
49 All. 251=25 A.L.J. 126=7 L.R.A. Cr. 208= 
27 Cr. L.J. 1365=7 A.I. Cr. R. 10= 
A.I.R. 1927 All. 479. 

The object and effect of S. 288 of the Otimi- 

nal Procedure Code is to place the deposition in 
the committal enquiry on exactly the same footing 
as the deposition in the Sessions Oourt. Suoh a 
deposition is “testimony” within the mean- 
ing of S. 167 of the Evidence Act, which, a 
prior statement by the witness during the police 
investigaMon is adir^ssible in evidence to corrobo- 
rate. A J.R. 1928 Mad. 20 and 27 Oal. 296, Foil, 
(Scott-Smith and Fforde, JJ,). MAM Ohand v, 
THB Obown. 82 I.C. 129=5 Lah. 324= 

25 Cr.L.J. 1201=A.I.R. 1924 Lah. 609.' 
— S. 157— Statements to Police* 

—Statements to poUce and CommiUmg Magistrate 
sn^sicmtfve evidence, 

"' .The stafjoments made bya’i^itness to the Police^ 
rqieyax|t only for , tba - , of oontra9Lio.tipg . 
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EVIDENCE ACT (1872), S. 157— Statements to 
Police. 

his testimony at the trial, and in the absence of 
any order under Or. P.O., S. 288, the statements 
made to the Committing Magistrate can be used 
only for the purpose of contradicting or corroborat- 
ing that testimony. These statements cannot be 
treated as though they were substantive evidence 
like the statement made by the witness at the trial. 
{Martmeau and Zafar Ali^ JJ,). BAM Kaean u. 
EMEEEOE. 92 I.C. 577=7 L.L.J. 371= 

26 P.L.S. 659=27 Cr.L.J. 289= 
A.I.R. 1923 Lah. 583. 

Statements made by the witnesses to the 

police during the investigation are not admissible 
for purpose of corroborating their depositions be- 
fore the Committing Magistrate. (Shadi Lal^ C.J*. 
and Zafar Ali, J.). RAKHA v, CROWN. 

93 I.C. 230=27 Cr.L.J. 438=26 P.L.R. 304= 

6 Lah. 171= A.I.R. 1325 Lab. 399. 

— — O ral statements by witnesses in Police in- 

vestigation which do not corroborate thoir evidence 
at the trial are inadmissible. (Wallace and Madha- 
van Nair, JJ.). Yenkatasubbiah v. Emperor. 

85 I.C. 209=26 Cr.L.J. 721=48 Mad. 640= 
21 M.L.W. 190=1925 M.W.N. 68= 

A.I.R. 1925 Mad. 579=48 M.L.J. 195. 

Deputy Superintendent of Police, 

A statement, made to the Deputy Superintendent 
of Police, in which the informant gave an account 
of what occurred is admissible in evidence as the 
Deputy Superintendent of Police is an officer legal- 
ly competent to investigate the facts of a murder 
and dacoity, within the meaning of S. 167. (Ayling 
and Odgerst JJ.), ThACHROTH Hydross, In re, 
75 I.C. 695=18 M.L.W. 113=1923 M.W.N. 860= 

25 Cr.L.J. 7 = A.I.R, 1923 Mad. 694= 

45 M.L.J. 279. 

— S. 158 — Opinion of Court. 

— The question whether a witness is entitled 

to credit or not must be decided by a Court on the 
evidence before it, and not on what another Court 
thought of the witness in another case, and there- 
fore opinion of Court in another case as to the 
witness cannot be put in to impeach his credit. 
(Das and Poster, JJ,). Ohandrbshwar PeASAD 
Mar AIN Singh v. Bisheshwar Peatab Narain 
Singh. lOl I.C, 289=3 Pat. 777= 

8 P.L.T. 510= A.I.R. 1927 Pat. 61. 
— S. 158— Previous statements. 

Previous statement nob made in Court can 

be used for limited purpose of corroborating or 
contradicting witness only and not as substantive 
evidence: 26 Mad. 191 and 25 A.L.J. 994, Poll, 
(Jai Lai and Abdul Qadir, JJ, ) , NiA MAT KhAN v. 
Emperor. 3i P.L.R. 411 = 

A.I.R, 1930 Lah. 409. 
— S. 158— Statement to police. 

Section 168 places a person whose statement 

has been used as evidence under S. 32 in the same 
category as a witness actually produced in Court 
for the purpose of contradicting his statement by 
a previous statement made by him. There- 
fore a statement which *has been admitted in 
evidence under S. 32 may be contradicted by 
another statement of the same person made to 
police during investigation. (JSarrison and Jai Led, 
jj,). HA|ti Eamo. Emperor. 89 I.C. 897=^ 

26 Cr.L.J. 1425=A.i.R. 1926 Lah. 122* 
— S. 159— Document by others. 

— Document read at or mar the transaction. 

When a witness wants to refresh his memory 
under S. 169, he is to do so by referring in Court to 
the document which he had read Jat or near the 


BYIDENCB ACT (1872), S. 159— Post-mortem 
notes 

time of the transaction, and it is the fact that- he 
had known it to be correct when he read it that is 
the justification for his doing so. It is quite im- 
material that a document to which the witness 
refers in Court was not printed by the witness him- 
self or in his presence. It is essential only that he 
should have read it at or soon after the transaction 
to which it relates. (EUton, J.). Bamchandra 
V, Emperor. 120 I C. 798=1930 Cr. C. 331= 
31 Cr. L.J. 168=A.I.R. 1930 Lah. 371. 
— S 159 — ^Investigating officer. 

Practice ex^ained. 

Where the counsel for accused asked in the course 
of cross-examination the investigating officers if a 
certain v^itness made or not a particular state- 
ment to them, 

Held, that though the language of S. 155 (3) is 
prima facie wide enough to permit of such ques- 
tions, yet where the evidence has been reduced to 
writing, it is undesirable to permit the putting of 
such questions as, if the witness in replying from 
his memory alone, there is little value in what he 
may say. If he is refreshing his memory by looking 
at the diary, the procedure is outside the scope 
and intent of S. 159, Evidence Act. (Mears, C.J, and 
Mukerji, J.), KASHIRAM v. EMPBROR. 

109 I. C. 120=29 Cr. L.J. 472=9 L R.A. Cr. 30= 

9 A. I. Cr. R. 249=26 A.L.J 139= 
A.I.R. 1928 All. 280. 

— S. 159— List of articles. 

Lists of discovery of stolen articles can be 

used by the persons in order to refresh their me- 
mory at the time of giving evidence, but the lists 
are nob themselves evidence. (Scott Smith, A,O J.). 
HAZARA Singh v, the Crown. 82 I. c. 707= 
25 Cr. L.J. 1347=6 L.L.J. 370= 
A.I.R. 1924 Lah.i727. 

— S. 159— Mode of proof. 

Statement of the person injured by the ac- 
cused, made before certain villagers and recorded 
in full by the Patwari, is not to be proved by pro-' 
duoing the written record of it. The proper method 
is that given in S. 159. (Sallifax and Mitchell, 
A.J,Cs,). Emperor v, Akaxa. 101 1. C. 599= 
23 N.L.R. 23 = 28 Cr. L.J. 471=8 A I. Cr. R. 66= 
A.I.R. 1927 Nag. 222. 

— S. 159— Notes of speech. 

Section 159 does not render the notes of a 

speech inadmissible in evidence. (Tapp, J,), Om 
PARKASH V. Emperor. A.I.R. 1930 Lah. 867. 
— S. 159— Post-mortem notes. 

J/ can go on the record en bloc. 

Per Rupohand, A,J.C. — Sections 169 to 161 permit 
limited use being made of post-mortem notes of 
Medical Officer, namely that they be used by the 
witness who made them for refreshing his memory 
or by a party for the purpose of contradicting the 
witness. It is extremely undesirable that such 
notes of post-mortem examination be put in 
evidence through the Mediopil Officer en bloc as it 
is prejudicial to both parties. 

Per Percival, J, C, — When pleader for accused 
takes no objection to the post-mortem notes going 
on the record and when Uiere is no discrepancy 
between the post-mortem notes and the evidence 
of the Medical Officer, the placing* of the ‘post-' 
mortem notes does not do the accused any harm : 
9 Oal. 456 and 27 CaZ, 295, Ref, (Wild, A, J. C,). 
on difference between Percival, J,0, and Rupchand,* 
A,J,C,), Mohammad Y0SIP c. Emperor. 

1S30 Cis e. 888=:&;i,li. 1980 Sind 228, 
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EYIDENOB aai '(1872), S. 153 -Prior deposition. 
— S. 159— Prior deposition. 

• Evidence recorded during absence of accused 

can't he used — Where witness is unable to remember 
details of occurrence but his memory can be refreshed 
under. 

Where the deposition recorded under S. 512, 
Or. P. 0., of a witness who isunable to rememher the 
details of the oocurronoe is sought to be given in 
evidence. The proper procedure in such a case is 
to read out his previous deposition to the witness 
under the provisions of S. 169 to refresh his 
memory and then to ask him whether he 
remembers the details of the occurrence. (Scott- 
Smith, /.). BHIKA v, KING BMPEEOR. 

76 I.C. 31=25 Cr.L.J. 93= A.LR. 1924 Lah. 605. 
— S. 159— Statement of injuries. 

——A copy of the statement of injuries recorded 
in the register of medico-legal oases may be used 
by the medical witness for the purpose of refreshing 
his memory but it cannot be treated as evidence: 

9 Oal. 456, Ref, (Zafar Ali, J".). MAHOMED 
SADIQ V, EMPEROR. 89 I.C. 458 = 

26 P.L.R. 533=26 Cr L.J. 1370= 
A l.R. 1926 Lah. 51. 

— S. 159—* Writing.* 

-The word “writing” used in S. 159 includes 

also printed matter. (Hilton, J.), Bamchandea v. 
Emperor. 120 I.C. 798 = 1930 Cr. C. 331= 

31 Cr.L.J. 168=A.I.R. 1930 Lah. 371. 
— S. 160— Engineer’s report, 

In a suit for damages for negligence in 

supervising a building, an engineer’s report is ad- 
missible to prove quantity of damages, provided 
the Engineer makes the contents of the report a 
part of his deposition by using it to refresh his 
memory. (Walmsley and Chakravarti, JJ,), 
Kagendra Nath Singh v, Srimati Nagbndra 
Bala. 97 I. C. 200=43 C.L.J. 479 = 

A.l.R. 1926 Cal. 988. 

— S. 162— Procedure. 

-In order to ascertain whether certain public 

documents are privileged or not, the proper proce- 
dure to follow is as follows : The Court should 
issue summonses to the Record Keeper and the 
person who is in possession of such documents to 
produce them and on receipt of the summons it is 
the duty of those persons to appear in Court with 
those documents and there raise such objections 
as they might have had to their production or ad- 
missibility, and the Magistrate should then decide 
whether .the objections were valid under Ss. 128 
and 124, Evidence Act. They can then plead pri- 
vilege under S. 123 or produce a proper privilege 
oertihoate from the head of their department that 
all or any of the documents summoned related to 
“affairs of State” and were privileged. (Teh Chand 
andAgha Haidar, //.), Emperor v, Kartab 
Singh. 110 I.C. 783 = 10 A.I. Or.R, 557 = 

29 Cr.L.J, 753. 

165— Inadmissible evidence, • 

The power conferred on the Judge under 

S. 166 caimotbe exercised for the purpose of intro- 
ducing evidence in contravention of the law.(N’. R, 
Chatter jea and B, B, Qhose, J'J,), KeraMAT 
MANDAL V. EMPEROR. 92 I.C*433=42 C.L.J. 528 = 
27 Cr. L. J. 277= A.l.R 1926 Cal. 147, 
— fi. 165— Scope. 

- — -^The provisions of S. 165 cannot be used in 
contravention of S. 162 of the Criminal Procedure 
Code. . (Otter, J,). MAUNG HTIN G-TAW v, MATING 
Bo Sbin, 99 I. C. 1019 = 4 Rang. 471 = 

28 Cr. L. J. 219=7 A. I. Cr. R. 373= 
A, L R. 1927 Rang. 74, 


EXAMINATION OP WITNESSES. 

— S. 167— Duty of appellate Court. 

Recex>tion of inadmissible evidence* 

What a Court of appeal, has to consider is 
whether the reception of inadmissible evidence 
influenced the minds of the jury so seriously as to 
lead them to a conclusion which might have been 
different but for its reception. Hence where in- 
admissible evidence has been admitted, there are 
two points for consideration firstly whether the 
reception of the inadmissible evidence has in fact 
occasioned a failure of justice, and secondly 
whether if it is excluded, there was sufficient evi- 
dence to justify the verdict of the jury. (Sanderson 
andChotmer,JJ.)* HARENDRA NATH v* EMPE- 
ROR. 84 I.C. 451=40 C.L. J. 313=26 Cr.L.J. 307= 

A.l.R. 1925 Gal. 161. 

— S. 167— Objection about admissibility. 

0, P, 0., 8, 100— Objection can be tahen for 

first lime in second appeal. 

An erroneous omission to object to inadmissible 
evidence does not make it admissible. The omis- 
sion to take objection to the admissibility of a 
document becomes fatal only in cases where if the 
objection is taken in time, any defect in its admis- 
sibility can be cured and the document made 
admissible. In other oases objection as to inadmissi- 
bility can be raised even in second appeal though 
it was not raised in the lower Courts : 19 All. 76 
(P. 0.), Foil, (Suhrawardy and Cuming, JJ*). 
Chooni LAL KHEMANI V* NILMADHAB BABIK. 

86 I.C. 734=41 C.L.J. 874= A.l.R. 1925 Cal. 1034. 


— S. 167— Other evidence sufficient. 

Tinder S. 167 it is permissible for High Court- 

in spite of the improper admission of a^ confession 
in evidence to uphold the conviction if indepen- 
dently of the evidence objected to there is sufficient 
evidence to justify the decision of the Sessions 
Judge. (MacleodfO, J. and Fawcett, J.)* KING 
Emperor v* Mahabli Rama Sai. 87 I. C, 320= 
26 Bom, L.R. 706=26 Cr L.J. 984= 
A.l.R. 1924 Bom. 480. 

— S. 167— Revision. 


-Practice explained. 


The High Court in revision, ordiprily speaking 
will remand a case for a finding with reference to 
admissible evidence only, where the lower Court 
being competent to deal with facts has not adopt- 
ed the course of ignoring the evidence wrongly 
admitted and considering whether there still re- 
mains enough evidence to support the judgment. 

If the Court takes the jview that Irre^eotive of 
the improperly admitted evidence the decision is 
sustained by sufficient’ evidence, the decision can* 
not be reversed merely on the ground of the im- 
proper admission of evidence. (JZ^Tcatcisuhba Rao, 
J*). Sankae OHBNNABASAPPA D. K, MANAPPA. 

82 I.C. 283=21 M.L.W. 87 = 23 Cr. L.J. «75= 
A.I.R. 1925 Mad. 245. 


EXAMINATION. 

See EVIDENCE ACT, Ss. 132-153. 


examination of accused. 

See (1) Ob.)B. code, Ss. 164, 266, 342, 364 AND 
365. 

(2) Criminal TRIAL. u 

examination of witnesses. 

gss (1) 0. B. CODE, 0. 16 AND 0. 26. 


(2) evidence, 

(8) Evidence act, Ss. 118-134. 


Or. D.“100 
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EXCESS PROFITS DOTIES ACT (1919), S. 18— 
Kales under R> 29 (3). 

EXCESS PROFITS DOTIES ACT (10 of 1919). 

— S. 18— Rules under B. 29 (3). 

: — Interpretation. 

Tlie words ‘^proceedings for tlie recovery of any 
sum “in sub-rule (3) of B. 24 mean the proceedings 
taken under sub-rule (1) of that rule after de- 
fault has been made in payment, (MartineaUy J .). 
G-ian Singh bahadub Singh v * The Obown. 

7a I,C. 106=s4 Lah. 163= A.I.R. 1924 Lah. 54. 
EXCISE ACT. 

See (1) Bengaii Excise act, Vli op 1878. 

V OP 1909. 

(2) EASTERN BENGAL AND Assam Excise 
- ACT, I OP 1910. 

' (8) Bihar and Orissa excise act, II op j 

' . 1915. 

(4) Burma excise act, V op 1917. 

(6) PUNJAB EXCISE ACT, I OP 1914. 

(6) U. P. EXCISE ACT, IV OP 1910. 
EXPERT. 

See EVIDENOE ACT, SS. 45, 60. 

EXPERT EVIDENCE. 

See Evidence act, S. 45. 

EXPERT OPINION. 

EVIDENCE ACT, S. 45. 

BXPIiOSIVES ACT (4 of 1884). 

-rS* 3— Rules undep— -R. 138— Liability. 

-Servant of licensed mister manufacturmg gun^ 

powder in master's house without latter's knowledge 
or consent — Master is liable for servant's aet^ 

The accused held a license under the Indian 
Explosives Act to manufacture gunpowder. One of 
the conditions of the license was that the explosive 
shall be manufactured in a tent or lightly con- 
structed building exclusively appropriated for the 
purpose and separated from any dwelling house. 
The accused constructed a building outside the 
villagCi which complied with this condition, and 
employed, a woman who used to work exclusively in 
this building. One day the woman with her assis- 
tant went with ingredients for manufacturing gun- 
powder to the house of the accused in the village, 
and performed part of the process of manufacture 
there with pestles having iron rings without the 
knowledge of their master and while he was engag- 
ed elsewhere. ^During the process of manufacture 
there was explosion and the woman was killed and 
her assistant was injured, 

Meld, (Per Fawcett and Crump, II. contra Shah, 
the act of the woman, though unauthoriz- 
ed, was one within the scope of her employment 
and the accused, her master, would be liable for 
her wrongful .act. [Case-law discussed.) (Crump, I. 
on difference between.. SJiah, and Fawcett, II.). 
Emperor v . Hahadevappa hanmantappa. 

ioo I. C. 972= SI Bom. 352=29 Bom. L.R. 153= 
28 Cr. L. J, 364=7 A.I. Or. R. 489= 
A. I. R. 1927 Bom. 209. 
-tS. 7— Rules undev-R. 35 (1914) -Onus. 
——Where a person is accused of having taken 
delivery of consignments described as “fire works’* 
in contravention of R, 36> the burden of proving 
that these were explosives such as are covered, by 
the Explosives RuJes is upon the prosecution and 
the mere fact that the accused took possession of 
and signed for a consignment which was described 
as fireworks does not amount to an admission by 
him that these were explosives such as are within 
the purview of these rules. [Beasley, C. I. and 
Pandalai, I;). POLAKI Ohidambaram v. EMPE- 
ROR. 1930 Cp. a 762=3 M. Cp. 0. 59= 

im 73=A4.R. WM. 678. 
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EXPLOSIVE SUBSTANCES T (1908), S. 4— 
Possession. 

— S. 7— Rules under— Rr. 35 and 47. 

•.'Hoy fireworks — Onus. 

Meld that the Rules under the Explosives Act do 
not apply to the manufacture, possession, etc., toy 
fireworks, and that no ofienoa was committed by 
reason of such acts. 

Meld also that the burden of proving that 
certain articles were explosives is clearly 
I on the prosecution and that the mere fact 
' that the accused took possession of and signed for 
a consignment which was described as fireworks 
does not amount to an admission by him that they 
were explosives such as are within the purview of 
the rules. [Beasley, 0. 1, and Krishna Pandalai, 

I ). ohidabibabam V, emperor. 

1930 M. W. N, 73. 

EXPLOSIVE SUBSTANCES ACT (6 of 1908). 

— S. 3 — “Maliciously.” 

Word used in legal sense. 

** Malice “ in the legal acceptance of the 
word is not confined to personal spite against indi- 
viduals but consists in a conscious violation of the 
law to the prejudice of another. In its legal sense 
it means a wrongful act done intentionally without 
just cause or excuse. It is in the legal sense that 
the word “ maliciously ” is used in S. S: Brom- 
age v. Prosser, 4 B. and 0. 247, Bel. on. [Fforde and 
Addison, II.). BHAGAT SlNGH v. EMPEROR. 

121 I. C. 726=31 P.L.R. 73= 
31 Gr. L. J. 290= A. I. R. 1930 Lah. 266. 

— Ss. 4 and 7— Consent. 

Committal consent not ohtained--^ProGeeding$ 

not void. 

The failure to obtain necessary consent of 
Government as re( 3 [uired by S. 7 does not invalidate 
the commitment proceedings conducted by a Magis- 
trate for an offence under S. 4 and exclusively tria- 
ble by the Sessions Court as the committal proceed- 
ings are only an “ inquiry ” as defined in 01. (5) 
of S, 4 of 'the Criminal P. 0. [Fawcett an^ Mad- 
gavkar, II.) EMPEROR t^. KALLAPPA PUNDAPPA. 
99 L C. 37=50 Bom. 695 = 28 Boro, L.R. 1290?; 

28 Cr. L. J. 5=7 A. I. Cr. R. 161= 
A. LR. 1927 Bom. 21. 

— S. 4--'MaUciottsIy* 

'A person not' knowing existence of explosives 

cannot he said to possess it maliciously. 

Not only does the term “possession” imply 
knowledge, butithe expression “maliciously” as 
used in S. 4, connotes intention. But neither 
' knowledge, nor intention as to the use to be made 
of an object, can be imputed to a person who is not 
conscious of its existence. [Bhadi Lal,C.I., dnd 
Agha\ Maidar, I.). ' DULA SlNGH* v. EMPEROR* 
109 LC. 209=9 Lah. 531=10 A.L Gr. R, te« 
20 Cr.„L.J.481=10 h.Xi.l <08= 
29 P.L.R. 6^i9=AXR. 1926 273. 

: — S. 4— Possession. 

-r-Presumption of, wUh head of thefafi^illt^When 

arises. 

Where the portion of a house iu which au article 
is found is not in the exclusive pQSsession of any 
one member of the joint family, but is us^ by, or 
accessible to, all the members of the family there 
is no presumption that the article isdl the posses- 
sion or control of any person other{than the house- 
niaster oi^ the head of the family. But it is open, 
to tho prosecution to prove that the ^seession was 
^th spme other member of the family, and that 
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EXPLOSITB StJfiSl&KCES ACT (1908), S. 5— 
Offence under. 

member would then be liable to account for it * 
16 All. 129, Foil. {SliadiLal^ C.J. andAgha Haidar, 
tT.). DULA Singh u. Empbroe. 109 1.0.209= 

10 A.I. Or. R. 235=29 Or. L J. 331 = 

9 Lah. 531 = 10 L.L.J. 398= 

29 P.L.R. 629 = A.I.R. 1928 Lah. 272. 
^S. 5— Offence under. 

^—Temporarily residing in the house is no offence. 

Per Suhrawardy, J, — Temporary residence in 
a house containing explosive articles, even with 
the knowledge of their existence there, is not 
possession within the meaning of S. 6, Explosives 
Act. Conspiracy to possess connotes some act of 
possession or attempted possession. (Buchland, 
Suhrawardy and Cammiade, JJ.). Hari NarAYAN 
Chandra v . emperor. 106 I.C. 535= 

36 C.L.J. 368= 29 Or. L.J. 39 = 

9 A.I. Or. R. 228 = A. I. R. 1928 Cal. 27. 
EXPRESS MALICE. 

See (1) MALICIOUS PROSECUTION. 

(2) Tort. 

EXTORTION. 

See PENAL Code, SS. 383-389. 

EXTRADITION ACT (15 of 1903). 

—Construction. 

Extradition Act and Criminal Procedure 

Code both being penal enactments their terms must 
bo strictly construed in favour of accused persons 
wherever such construction can bo reasonably justi- 
fied. [Mirzaand Baker, JJ.). BAI AISHA, In re. 

117 I.C. 321=53 Bom. 139=31 Bom. L.R. 62= 

30 Cr. L.J. 772=A,I.R. 1929 Bom. 81, 
—Foreign state. 

Pondicherry— :Treaties between Great Britain 

and Fra^ice, 1816 a7id 1876 — Surt'e^ider of British 
Indian subject for theft committed in Pondicherry — 
Summary order for surrender — Validity — Indian 
Extradition Act, Ohap. II — Applicability. 

The East Indian possessions of Prance are not a 
“ Foreign State*’ and Chap. II of the Indian Ex- 
tradition Act of 1903 do not apply to those posses- 
sions. Extradition in such oases is governed by 
the treaty of 1816 between Great Britain and 
Prance, Article (ix) of the treaty of 1816 remains 
unaffected by Art. (xvi) of the treaty of 1876 and a 
British Indian subject may on requisition by the 
Governor of Pondicherry for instance be surrender- 
ed for the offence of theft committed therein without 
any preliminary procedure being adopted. The 
treaty of 1816 having provided that the surrender 
should be on demand, a more elaborate procedure 
cannot be superimposed by the unilateral act of one 
of the high contracting parties. Nor is it open to a 
Municipal Court to say that the accused should be 
surrendered with a certain amount of procedure: 
37 C. 87, Poll.; 48 C. 328, Expl, (Wallace and 
Jackson^ JJ.). MUTHU REDDI v. EMPEROR. 

1930 M.W.N. 381. 

— B. 7— Revision, 

■ — Order of District or Chief Presidewy Magis- 
trate executing warrant under S. 7 can be revised* 
Execution by the District Magistrate (or the 
Chief Presidency Magistrate) in British India of a 
warrant under S. 7 of Extradition Act is not an exe- 
outive act. The Magistrate has judicially to ooh- 
sidet the matter and decide whether the warrant 
can be executed according to law and the order of 
the Magistrate it subject to the revisional powers 
of the High Court. The order can also be interfered 
'With under S. 661-A. On proper proceedings being 
Court can also interfere under S. 491 ; 


EXTRADITION ACT (1903), S. 2S— Bail, 

42 Cal. 793, held too widely stated; 7 Bom. L.B. 463; 

41 Cal. 400 and A.I,R. 1922 Pat. Bel, on. 

(Mirza a^id Baker, JJ.). BAI AiSHA, In re. 

117 I.C. 321=53 Bom. 139=31 Bom. L.R. 62« 

30 Cr. L.J. 772= A.I.R. 1929 Bom. 81. 
—S. 7— Warrant. 

Magistrate need not enquire as to its legality. 

Section 7 lays down that the Magistrate to whom 
the warrant is addressed shall act in pursuance 
thereof and does not require him to take evidence ; 
hence it is no part of his duty to ascertain whether 
the warrant issued under S. 7 was a legal warrant; 

3 P. R. (Cr.) 1909, Bel. on. (Martineau, J.), HANS 
RAJ«). Crown. 95 I.C. 275=7 Lah. 159= 

27 P.L,R. 319=27 Cr.L.J. 755 = 
A.I.R. 1926 Lah. 311. 
A warrant of extradition signed by the Assis- 
tant British Envoy of Nepal Court is not valid 
where the officer is not empowered as a Political 
Agent within B. 7. (Adami a^id Bucknill, JI.). 
SADHAK GIR V. EMPBROE. 81 I. C, 175 = 

25 Cr.L. J. 687= A. L R. 1925 Pat. 112. 

— S. 8— Bail. 

On an arrest of a person in Berar by or at the 

instance of Nizam’s police once the warrant from 
the Nizam’s state authority has been received the 
Magistrate has no power to admit to bail even 
under the Extradition Act except under Ss. 8 and 
8 (a) and therefore unless the Nizam’s authority 
directs bail to be taken, the Magistrate cau only do 
so if he reports the case to the Local Government; 

43 Bom. 310 at 320, Bef. [Baker, Offg. /. C.). 

DADDIPRASAD V. DISTRICT MAGISTRATE, YEOT- 
MAL. 77 I.C. 233=25 Cp. L. J. 336= 

A.I.R. 1923 Nag. 313. 

— S. lO-Bail. 

Magistrate has power to grant bail to an accus- 
ed who has been arrested in pursuance of S. 64 (7) of 
the Criminal P. 0. whom, he has been asked to re- 
tain in custody, by the Dt. Magistrate of a Native 
State, 

Per Fawcett, J. — As S, 67 (7) does not apply bo 
arrests in Bombay, when the accused is arrested 
without warrant in Bombay, he must be deemed to 
have been arrested under S, 33 (g) . Blit even In 
such a case under S. 23 of the Extradition Act, the 
Magistrate has power to grant bail. (Marten and 
Fawcett, JJ.). SHBIBAM SHAMBHUDAYAL, InfB» 
87 I.C. 100=26 Cle. L J. 938=26 Bom. L.R. 983=^ 
A.I.R. 1925 Bom. 103. 

—S. 18— Extradition. 

Scope of. / - , 

There is no derogation of the rights of the partii^a 
to the treaty by allowing one Government with^He 
consent of the other to obtain extraditibn or^a 
criminal who has committed an ofifehce -mbt 
mentioned in the treaty,' A Governnaent pr a ^ato 
is entitled if it so wishes, to hand over'plsr^ohs Ob- 
ject to the law of another State at the request bf 
that State; In such a case there is no derogation to 
the Sovereign rights of either 'go^6T, All thkt S. 18 
provides is that the Act shall not' work against the 
will of either party so as unduly to Impbgfe ' akiy 
liability on such party. It does nfot prevent tlrwr 
co-operation in a friendly action according to the 
oomit^^ of nations. (Kennedy^ J. 0. and Baymond, 
A.J.C.). JAMNA V. EMPBRdR; ' ’ 91 I.C. 69= 

20 S.L.R. 128=27 Cr.L. J. 37i*= A,LB. 1926 Sind 126. 

-15. 22— Bail. < 

— ^Qwer to granli, , , ,, 

Magistrate has powerjtjo grant bail to an acohstd 
Who has been arrested ni ^pursuance of’S* 64 t*r)'^ef 
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BXTRiDtTidN TREATY (1867)— Sarrender of 
accused. 

the Or. P.O., whom he has been asked to 
retain in custody, by the Dt. Magistrate of a 
Native State. 

Per Fawcett, J, — As S. 64 (7) does not apply to 
arrests in Bombay, when the accused is arrested 
without warrant in Bombay, he must be deemed to 
have been arrested under A 33 (p). ^ But even in 
such a case, under S. 23 of the Extradition Act, the 
Magistrate has power to grant bail. (Marten and 
Fawcett, JJ.). Shriram Shambhudayal, In re, 
87 I.C. 100=26 Bom. L.R. 984= 
26 Cr. L.J. 948= A.I.R. 1923 Bom. 104. 
EXTRADITION TREATY (1867). 

— Surrender of accused. 

^Surrender of accused is to he made on reguisi- ■ 

Uon being sent through Commissioner of Berar. 

When an accused person is arrested in Berar by 
or at the instance of Nizam’s Police he is kept by 
the Berar Police till a requisition is received by the 
District Magistrate for his surrender. This re- 
quisition is sent by the Nizam’s authority the 
Talukdar to the District Magistrate through the 
Commissioner of Berar, together with the evidence 
of criminality. The District Magistrate on receiving 
the requisition from the Commissioner surrenders 
the accused person. On no account may he comply 
with a requisition made direct to him by the 
Nizam’s authorities. No time limit is laid down 
and there is no necessity of a warrant from the 
Political Agent. (Baker, Offg. J.C.). DADDI PrASAD 
V. District MAGiSTRATwi Yeotmab. 

77 I.C. 234=25 Cp.L.J. 348= A.I.R. 1924 Nag. 313. 
EXTRA TERRITORIAL JURISDICTION. 

Bee (1) CR. P. Code, S. 188. 

~(2) PENAti CODE, Ss. 2, 3 AND 4. 
EXTRINSIC EYIDENCB. 

See Evidence Act, S. 92, etc. 

FABRICATED DOCUMENT. 

See Penal Code. 

FAERICATINO FALSE EVIDENCE. 

See PENAL Code, SS. 193 A’ND 114. 

FACTORIES ACT (12 of 1911). 

—Construction. 

JPosition both of employee and employers should 

be looked to. ^ 

Factory Acts should he properly enforced for the 
protection of workmen but on th© other hand one 
must also bear in mind that the employer’s posi- 
tion has to he oonoidsred too. It may be that 
without anjr negligence on their part defects will 
exist in their factories hut if they are to he pro- 
ceeded against in a Criminal Court for alleged 
negligence, then it would seem only fair that the 
matter should be clearly brought home to them. 
.(Marten and Fawcett, JJ.), NARAYan ANANT u. 
Emperor. 85 I.C. 226= 26 Bom.L.R, 1245= 
28 Cp.L.J. 482= A I.R. 1923 Bom. 143. 
— S. 2— “ Employed.** 

•—Persons employed merely for selling the 
manufactured articles do not come within the 
definition of “employed,” even though they happen 
to occupy a room at the factory for the sake of 
convenience. (Addison and Skemp, IJ.), Prag 
HARAIN 0 . Crown. 109 I.c. 399 = 8 Lah. 666= 
29 P.L.R. 234=29 Cr. L.J. 583= 
A.I.R. 1928 Lah. 78. 

— S. 2— Interruption. 

— : — Interruption must be taken , in connexion 
with each individual employed and not confined to 
the general cessation of work and it is more reason- 
able to interpret ,tbe section as meaning actual, 
Work and not ^erel^ residence in the factory for a 


FACTORIES ACT (1911), S. IS-Procedure. 
certain number of hours. (Dalai, J.). Kamlapat 
V. Emperor. 11 L.R. A. Cr. 42=1930 A.L.J. 439 = 

A. I. R. 1930 All. 214. 

— S. 2— Factory. 

Qurhal Char is a factory, 

A Gnrhal Ghar is a factory within the mean- 
ing of S. 2 (3) (a), Factories Act, even though the 
engine shed is a separate building and less 
than twenty persons are employed therein but 
over twenty persons are employed in the Gurhal 
Ghar inclusive of, those employed on the crush- 
ers and those employed in the boiling 
shed, and these latter must be said to be employed 
both “ on the premises and within the precincts 
of the Gurhal Ghar.” A.I.R. 1927 Mad. 345, 
Bel. on. (Mirza and Broomfield, JJ,). GANPAT 
Dattu V. Emperor. 32 Bom. L.R. 329= 

A. 1. R. 1930 Bom. 162. 

^Mechanical power used only in aid of mann- 

facturing process — Persons simultaneously employ- 
ed in premises exceeding twenty — ^It is a factory, 
(Mirza and Broomfield, JJ,). GANPAT DATTU v. 
Emperor. 32 Bom. L. R. 329= 

A.I.R. 1930 Bom. 162. 

Meaning of. 

By a factory is meant premises where anything 
is done towards the making or finishing of an 
arliolo up to the stage when it is ready to be sold 
or is in a suitable condition bo be put on the 
market. (Addison and Skemp, JJ.). PRAG NaraiN 
V. Crown. 103 I.C. 399 = 8 Lah. 666= 

29 P.L.R. 234=29 Cr. L.J. 583= 
A. i. R. 1928 Lah. 78. 

Premises or precincts within which mechanical 

power is used for mamifacture are factory. 

A factory includes everything, mechine rooms, 
sheds, godowns, yards. If within those promises 
or precincts mechanical power is used in aid of 
any process for altering for transport or sal^ of any 
article, than these premises or preoinots 'are a 
factory. 

The drying yard used for drying ground-nuts, 
where machinery for decorticating the ground- nute 
was working was held to be a part of factory al- 
though there was no connexion with machinery or 
any work incidental to the manufacturing process ; 
101 L. T. 671, DisL (Jackson, J.). V. RAMANA- 
THAM V. King Emperor. 100 I.c. 235= 

SO Mad. 834=2s6 M.L.W. 176=38 M.L.T. 78= 
28 Cr. L. J. 267=7 A. I. Cr. R. 443= 
A.I.R. 1927 Mad. 345 = 52 M. L.J. 207. 
— S 2 — Occupier. 

The definition oE ‘ occupier ’ in the Factories 

Act is not an exhaustive definition and there is 
nothing in it which in any way limits the normal 
meaning of the word ‘occupier’ as indicating a 
person who is in actual possession and control of a 
factory. (Fawcett and Madgavkar, JJ.). GAMADIA 
V. Emperor. 91 I.c. 949=50 Bom. 34= 

27 Bom. L. R. 1405=27 Cr. L. J. 165= 
A.I.R. 1926 Bom. 57. 

— S. 18— Procedure. 

‘ Service of notice.' 

The numerous provisions in the Procedure Code 
for service of notices or orders are intended to make 
it certain that a particular process or ,, an order of 
the Court is brought to the specific notice of the 
individual afiected. A mere knowledge that pro- 
ceedings may be instituted or something of that sort 
is not sufficient to take the place of the imperative 
directions in the Code as to service on the actual 
individufifcl- ^he words in S. 18 (2) ‘^serve on the 
manager ^^n order in writing’/^ -mean that such an 
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FACTOKIES ACH (l91l), S. 20-Partition, 
order as is referred to in Form 0 should be served 
definitely on the manager of the factory : and that 
it should specify exactly what measures the mana- 
ger is to take in order to remove the danger. But 
a mere note of a visit is not such an order as is 
contemplated therein. {Marten and Fawcett^ XJ.)* 
NABAYAN ANANT V. EMPEEOB, 85 I.C. 226=: 

26 Bom. L. R. 1245=26 Cr. L. J. 482= 
A. I. R. 1925 Bom. 143. 

— S. 20— Partition. 

-The provisions of S. 20 are not fulfilled if 

there is a door made in a partition between the two 
portions of the room and that door is shown to be 
open at a particular time, or even although it is 
shut, yet it is not locked or other efiective means 
taken to prevent its being opened by a woman or 
child wishing to get into the press room. (Fawcett 
and Madgavkar, JJ,), Gamadia u. Empebor. 

91 1. C. 949=50 Bom. 34=27 Bom. L. R. 1405 = 
27 Cr. L. J. 165= A. I. R. 1926 Bom. 57. 
— S. 23— Children. 

— Even in tho case of a child of fourteen there 

is need for a certificate under S. 23, Cl. (a). {Mirea 
and Patkavy JJ.). Emperor v, Gokuldas Hari- 
DAS. 117 I.C. 447=31 Bom. L. R. 544= 

30 Cr. L. J. 793=A.I.R. 1929 Bom. 272. 

Where children were employed for purposes 

of sorting ground-nuts in a yard close to a room 
where machinery for decortication of ground-nuts 
was used, 

Heldy that the children were employed in a 
factory. (Jackson^ J.). Y. RAMANATHAM v, KING 
Emperor. lOO I. C. 235=50 Mad. 834:? 

25 M.L.W. 176=38 M.L.T. 78= 
28 Cr. L.J. 267=7 A.I. Cr. R. 448=; 
A.I.R. 1927 Mad. 845=52 M L.J. 207. 
— S. 26— Offence under. 

Where men work during a time which is 

admittedly outside the time fixed for employment 
of each person employed in the factory, the owner 
of the factory is guilty under S. 26. (Dalaly X.), 
Kamlapat V. Emperor. 11 L.R.A.Cr. 42= 
1930 A.L.J. 459 = A.I.R. 1930 All. 214. 
— S. 34 -Liability. 

Liability oj manager and occu^gier. 

The duty to inform the authority under the 
Factories Act under 8. 84 is laid on the manager. 
It is therefore primarily the manager who is to be 
supposed to have contravened this provision of the 
Act, but both the occupier and manager arc made 
responsible jointly and severally for this con- 
travention under S. 41-J. (Tek Chandy X.). WAZIE 
Ohand z?. Emperor. A.I.R. 1930 Lah. 658. 
— S. 34—* Person.* 

r-The word ‘* person *’ includes the plural and 

consequently where as a result of a single accident 
more persons than one are injured the accident 
cannot be split up into as many persons injured 
and notice contemplated is single notice of the 
accident which the manager is required to submit 
to the authorities and therefore contravention of 
this rule is one offence which cannot in its turn be 
split up into as many offences as the number of 
casualties. (Tek Chandy X.), Wazib Ohand u. 
Emperor. A. I. R. 1930 Lah. 668. 

— S. 42— Scope. 

— The structure of S. 42, Factories Act, indi- 

cates that one proceeding is split up into two pro- 
ceedings and while the manager or occupier is 
accused of having committed an offence under the 
Act,, he is also a complainant on his complaint 

‘ against the other person or persons he has brought 
in. In tie proceeding in which the manager or the 


FOREIGNERS ACT (1864), S. 2— Effect nf transfei^ 
of territory. 

occupier is the oomplaiuant he is liable to be^ 
cross-examined by the other person or persons who 
has or have been brought before the Court on hiS 
complaint. This must mean that the manager 
or occupier gua complainant must give evidence' 
himself. There is no substance in the objection that 
the manager or occupier who initially is charged' 
with an offence against the Act cannot go into the 
witness-box and give evidence himself, because he 
goes into the witness-box not as an accused in the^ 
case originally started against him, but in his own’ 
right as a complainant on his complaint against 
the other person or persons whom he has brought 
in. It is not a material irregularity to dispose of ^ 
the two matters by one judgment or to record the 
evidence in the two matters together. (0. C. Ghose^, 
and Gregory, XX.). SUPT. & Rbmbmbbanobb OF' 
Legal affairs i?. Murray. 117 LC. 673=5^ 
30 Gr. L.J. 818=55 Gal. 400= 
32 C. W. N. 922= A.I.R. 1928 Cal. SS?.'; 
FAIR COMMENT. 

See PENAL Code, Ss. 499 and 500. 

Tort— Defamation. 

FALSE ALLEGATION. 

See Penal Code, S. 193. 

Charge. 

See Penal Code, Ss. 182, 211. 

Complaint. 

See (1) GRIM. Pro. Code, 

(2) Criminal TRIAL. 

(3) Penal Code. 

Document. 

See Penal Code, Ss. 464, 467. . 

Entry. 

See Penal Code, S. 477. 

Evidence. 

See PENAL Code, Ss. 191—200. 

Information. 

’ See Penal Code, Ss. 182-^21L 

Measure. 

See Penal Code, S. 267. 

Personation. 

See PENAL CODE, S3. 205, 416, 419, 

Receipt. 

See Penal Code, Ss. 463 and 171. 

Statement. 

See Penal Code, Ss. 191—200. 

^Weight. 

See Penal Code. S. 267. 

FALSa IMPRISONMENT. 

See TORT. 

FINE. 

See Penal Code, Ss. 63 -70. 

FINGER IMPRESSION. 

See (1) CRIMINAL Trial, 

(2) Evidence aot, s. 45. 

FIRST INFORMATION. 

See Cb. P. Code, Ss. 164—160. 

FOREIGNERS ACT (3 of 1864). 

— S. 2 — ^Effect of transfer of territory. 

Cession^ of territory by Britain to another statB^ 

'^British subject ceases to be such on cession. 

A relinquishment of the Government of a terri- 
tory is not only a relinquishment of the right to 
soil or territory, but also of the rights over the 
inhabitants of the country. The distinction be- 
tween a right of election of which sovereign he will 
become the subject and the method by which a 
man can leave a newly ced^ed territory and remain 
within the allegiance of his former sovereign, seems 
somewhat fine: but the distinotion is one between 
a mere assertion of elected allegiaiioe and aotual 
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FOREIGNERS ACT (1864), Ss. 3 & 3 (a)— Proce- 
dure. 

conduct clearly sliowing such an election. 
It is not enough for an inhabitant to assert, 
when the question arises, that he has elected 
to remain wichin the allegiance of his former 
sovereign; there must be conduct on his part, such 
as leaving the ceded territory and going to reside 
permanently in his former sovereign’s dominions 
to indicate his previous election. Any inhabitant 
of the ceded or separated territory has not the right 
to remain an inhabitant of it, and at the same 
time to retain the allegiance and nationality of 
the State which ceded or permitted the separation. 
The common law of England embodying the above 
rules is the law for the time being in force in 
British India within the meaning of the -Droviso to 
S. 1: 18 Cal. 620 (P. C.) and 42 Mad. 589 (Ptc ).Folh 
The applicant was born in Ramdupati which was 
in British territory. In that village he had some 
lands and owned a house in which his family 
resided permanently. He, however, came to 
Bombay for purposes of trade. Ramdupati was 
subsequently ceded to the Maharaja of Benares by 
the British Government. The applicant continued 
to live in Bombay for trade before as well as after 
the cession, 

jReZe?, that the applicant was a “foreigner” by 
virtue of the proviso to S. 2 of Act III of 1915, 
anaending the Foreigners Act, 1864. {Fawcett and 
MadgaonMr, JJ.). EMPEROR v. lAGARDEO 
RAMSUMER Tiwari. 90 I.G. 310 = 49 Bom. 804= 
87 Bom. B.R. 1043 = 28 Gt». L.J. 1526= 
A.I.R. 1925 Bom. 489. 

— Ss. 3 & 3 (a)“Pi?ocedure. 

Government must issue orders about deten- 
tion or release or removal without delay — Gommis- 
sioner of Police cannot do any such thing without 
such orders. (Marten and Fawcett^ JJ,). JAGBR- 
DEO Ramsumer Tew ABE, In re. 85 I. C. 138= 
49 Bom. 222= 26 Bom. L.R. 1252=26 Cr. L.J, 458. 

A.I.R. 1925 Bom, 139. 

FOREST AGT (7 of 1878). 

— Berar grazing rules. 

There is nothing in the grazing rules for 

Berar given in appendix 15 of the G.P. Forest 
Manual, which imposes any criminal liability on a 
licensee for grazing, for the acts of his servant. 
{Baker, J.C.), FAKIR A Sambhajeb Kuntu v. 
Emperor. 87 I.C. 918=26 Cr.L.J. 1030= 

A.I.R. 1926 Nag. 73. 

— Presumption. 

If a person is found with a gun and ammuni- 
tion in a Reserved Forest it may be presumed until 
the contrary is shown that hunting was being engag- 
ed in. {Curgenvenj J.). SAMUED v. Emperor. 

1929 M.lff.N. 808. 

— S. 25 (d)— Essentials for conviction. 

■ The owner of cattle found grazing in a 

Government Forest Reserve cannot be convicted 
under S. 25 (^^). Forest Act (7 of 1878) in the ab- 
sence of evidence that he pastured the cattle or 
permitted them by some overt act or negligent 
omission to trespass in the reserve. [Baker, J.G.). 
Fakira Sambhaji Kunbi V, Emperor. 

87 I.C. 918=26 Cr.Ii.J. 1030= A.I.R. 1926 Nag, 73. 
— S . 29~Breaking and clearing. 

■ — 'Where “breaking” only is forbidden by the 

notification an ofience is not committed where 
there has been only “clearing.” (Boys and Kendall, 
JJ.). ummed Sikgh u. Emperor. 

99 I.C. 407=49 All. 291=8 L. R. A. Gr. 27= 
25 A. Ii. J. 148=28 Or. E. J. 151= 
7 AJ.Cr.R. 290= A. I. R, 1927 AIL 121. 


FOREST ACT (1878), S. 41 — Interpretation. 

— S. 29— Fixing of date. 

I Notification under S. 29 (a) fixing no date is 

i bad— Gonviction for cutting trees reserved by such 
notification is illegal under S. 32. (Rankin and 
Dnval, JJ.), Moslem Sisdae v. Emperor 

102 I. G. 493 = 54 Gal. 236 = 

28 Gr L.J. 562= A. I. R. 1927 Gal. 516. 
— S. 29— Reversion. 

“Protected forests” were declared to bo 

reserve forests and then they were declared to 
have ceased to be reserve forests, 

Meld, the later notification did not turn the 
forests into village forests or into land to which 
the Forest Act did not apply at all ; but the effect 
of it was to revert them to their former position of 
protected forests. (Stuart, J.). Kamla PATI v. 
Emperor. 81 l.c. 711=48 All. 128= 

25 Gr.L.J. 989= A.I.R. 1924 All. 539. 
— Ss. 23 and 32 (c) — Clearing. 

Where ‘breaking’ of ground only is forbidden 
by a notification issued under the Forest Act, no 
offence is committed when there has been only 
‘clearing’. A. I. R. 1927 All 121, Foil. [Iqbal 
Ahmad, J.). Thep Singh v. Emperor. 

102 I. C . 559 = 8 A. I. Cp! R. 111= 
8 L. R. A. Gr. 112=28 Gr.L.J. 591 = 
A.I.R. 1927 All. 767. 
— S. 39 (b) —Liability to duty. 

The ordinary interpretation of Cl. (b) would 

be that the duty is to be levied from the person 
who actually brought the timber from some place 
outside British India to the place, whereon its 
importation the duty becomes leviable, and thus it 
would be straining 01. (b) to hold that timber, of 
which a person obtains possession and which has 
been originally brought from a place beyond the 
frontier of British India, is liable in the hands of 
that person to duty, though he has taken no part in 
the bringing of that timber from the place beyond 
the frontier. What the clause only contemplates 
is the levy of duty from a person, who has actually 
brought timber from a foreigu place to the place 
where the duty is leviable ; and if in fact, a person 
has not brought it from such foreign place and has 
not participated in a conspiracy to so bring it, the 
timber is not liable in his hands to a levy of duty: 
17 Bom. L. R. 72, Foil. [Fawcett and Fatkar, JJ.). 
Emperor v. Kadarbhai Usupalli. 

103 I. C. 593 = 51 Bom. 896=28 Gr. L. J. 705= 
8 A. I. Or. R. 348*29 Bom. L. R. 987= 
A.I.R. 1927 Bom. 483. 

— S. 51 - Confiscation. 

^ Confiscation made in order to test the wrong 

interpretation of the words “timber” and “forest 
produce” in S. 41 put by the High Court though 
vexatious was held necessary. [Harrison, J.). LAB 
Badshah V. Emperor. 106 I.G. 790= 

29 Gr. L. J. 198= A.I.R. 1928 Lah. 80. 
— S. 41 — Interpretation. 

“ Timber ” and forest ^produeeJ* 

The words ‘‘timber” and “forest produce ’Mn 
S. 41 are used in the widest sense as given in the 
definitions to be found in S. 2 and not in the narrow 
and restricted sense especially introduced to define 
and limit the powers described in Oh. 7. [Harrison, 
J.). Lal Badshah d. Emperor. 106 I. C. 790= 

29 Gr. L. J. 198= A.I.R. 1928 Lah. 80. 
“ Timber and other forest produce.’* 

The phrase “timber and other forest produce” in 
S. 41 refers to timber and other forest produce as 
defined in S. 39, viz.^ timber or other forest produce 
which is produced in British India and in respect 
of which the Government has any right or which 
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FOREST ACT (1878), S. 41—(Bom. Rules) 3 and 4 
—Liability of forester. 

is brought from any place beyond the frontier of 
British India. (Harr'iso^i, J.)» LAL BADSHAH v. 
KiNa Emperor. 76 I. C. 101=23 Cr. L. J. 104= 

A. I. R. 1925 Lah. 225. 

— S. 41— (Bom. Rules) 3 and 4— Liability of 
forester. 

Forester is not liable for consenting to re- 
moval of produce to a place other than the one to 
which pass relates so long as the quantity and des- 
cription of the produce are not exceeded. {SJiah, 
Ag. G. J. and Kincaid, J,). KING Emperor v . 
PANDU VlTHU. 84 I.C. 250=26 Bora. L. R. 971= 

26 Gr, L. J. 250=A.I.R. 1924 Bom. 489. 

— S. 41 (Bom. GoYt.), Rr, 3 and 4— RemoYal of 
wood. 

Removal of wood to place other than that 

to which passes related is an oSence. iShaht 
Aq, C. J, and Kincaid, J.), KING EMPEROR v, 
PANDTJ ViTHU. 84 I.C. 250 = 26 Bom. L. R. 971= 

26 Cr.L.J. 250= A.I.R. 1924 Bom. 489. 

— S. 59— Appeal. 

^Under S. 59 even a third person who was 

not a party. to the proceedings in the Original Court 
and whose claim for relief from confiscation was not 
adjudicated upon is entitled to prefer an appeal. 
The phrase, “any person clainalng to be interested 
in the property so seized” in S. 59 cannot be con- 
strued as limited to the case contemplated by S. 57. 
And, the words ‘so seized’ refer to the seizure 
under S. 52. {Pearson and Jack, JJ). Mehar 
Saedar u. Emperor. 34 G.W.N. 956= 

52 C. L. J. 171 = 1930 Cr. G. 903= 
A.I.R. 1930 Cal. 577. 

— Ss. 63 and 29 —Scope. 

Under S. 63 a Forest Officer cannot arrest, 

without warrant, persons committing an oSence 
under S. 29 and his custody is not a lawful custody 
under S. 63 within the meaning of S. 225, Penal 
Code. {Ranliin arid Duval, JJ.). MOSLEM. Sek- 
DAR V, EMPEROR. 102 I. C. 498=54 Cal. 296= 
28 Cr. L. J. 562= A.I.R. 1927 Gal. 516. 

— S. 75 (d)— Withdrawal of tender. 

Rule under S. 75 (d) prohibiting withdrawal 

of tenders before acceptance is not ultra vires* 
{Macleod* G* J., Grumv and Coyajee, JJ.). SECRE- 
TARY OF State v , bhaskar krishnaji. 

89 I.C. 498=49 Bora. 759= 
27 Bom. L.R. 973= A.I.R. 1925 Bom. 485 (F.B.). 

— S. 84— Applicability. 

Section 84 does not apply generally to the 

consequences of a breach on the part of the con- 
tractor but only to a particular penalty provided for 
a breach of the condition as to the contractor per- 
forming any duty or act or abstaining from a 
particular act. (Shah, Ag. C. J. cind Kincaid, J.). 
BHAGWANDAS RANGILDAS V. SECRETARY OF 
State. 86 I.C. 87=27 Bom. L.R. 66 = 

49 Bom. 194= A.I.R. 1925 Bom. 227. 

(16 of 1927). 

— S. 26— Burden of proof. 

■ —Where the charge against the accused is 

that he has made an encroachment on G-overnment 
forest land, the onus is on the prosecution to 
establish that the land forms part of the Govern- 
n^ent forest : 19 Mad. 165, Bef. {Findlay, J*G.). 
NAGO WANI V. EMPEROR. 124 I. G. 622= 

1329 Cr. C. 53= A.LR. 1929 Hag. 190. 


GAMBLING. 

— S. 26 (d)— ConYiction under. 

Cattle grazing in the Government forest — ' 

Owner not anthorizing directly nor indirectly 
such grazing — He cannot be convicted ; 11 N. E. 

R. 76, Bet {SzLhhedar, A.J.C.). EMPEROR 'U. 
SARTOKI. " 429 I.C. 444= 1930 Cr. G, 152= 

31 Gr. L.J. 109 = A. I. R- 1930 Nag. 64. 

Where it is clear from evidence that the 

accused has been cultivating land alleged to be 
part of a Government forest for at least seven years 
and the probabilities are that his father had done 
tile same before him he cannot be held to have 
cleared or broken up the land for cultivation or any 
other purpose and his conviction under S. 26 (h) 
cannot be sustvined. {Findlay, J. O.). PTAGO 
WANI V. EMPEROR. 124 I.C. 622=1929 Cr. C 53= 

A.I.R. 1929 Nag. 190. 

— S. 59— Interpretation. 

"Words “ any person claiming to he interested 

in the property ” in S. 59 — ‘“iSo seized^t 

The first canon of construction of a statute is that 
yon must take the lauguage as it stands and if it 
is clear, give efiect to it. There is no possible 
ground for saying that the phrase “any person 
claiming to be interested in the property so seized” 
occurring in S. 59 could be construed as limited to 
the case contemplated by S. 57 when no mention 
is made of any such limitation, the language of the 
section is perfectly clear and unrestricted in its 
terms and must be given efiect to accordingly. 
Apart from that, the words “so seized” logically 
and grammatically refer to the seizure under S. 52, 
which includes seizure of tools, boats, etc. (Peaf 
son and Jack, JJ.), Mehbr SAEDAR v , EMPEROR* 

A.I.R. 1930 Cal. 571. 

FORFEITURE. 

See (1) ACT OF STATE. 

(2) CROWN. 

(3) PENAL CODE. 

— Of Property — See Penal Code, S. 62. 

FORCED ENDORSEMENT. 

See PENAL CODE, S. 465, ETC. 

FORGED NOTES., 

See Penal Code, S. 489-B. 

FORGERY 

See (1) Or. P. Code, Ss. 195 and 476. 

(2) Penal Code, ss. 463 and 471. 

FORM AND CONTENTS OF JUDGMENT. 

See Or. P. CODE, S. 367. 

FRAUDULENTLY, DEFINITION OF. 

See PENAL Code, S. 25. 

FUGITIYB OFFENDERS ACT (1881, 44 & 45 
Yict., Gh. 69). 

— S. 33— Interpretation. 

-T The word “return” in S. 33 is not to be read 

as implying that the ofiender is a fugitive from the 
country to which he is being sent for trial: 
103 Law Times 473, Bel. on. {Wild, J. G. and Aston, 
A,J,G.). E. C. D. WHEELER V. EMPEROR. 

112 I.C. 673= 29 Cr. L. J. 1089= 
A.I.R. 1928 Sind 161. 

FURTHER ENQUIRY. 

Bee CR. P. C., S. 208 AND 437. 

gambling. 

See gambling Acts, Imperial (Public 
Gambling Act 3 of 1867) and 
Proyincial. 
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OiMBLlNG ACT (1897) S. 3— Gambltng in 
Dewali. > 

GAMBLING ACT (3 of 1867). 

— 'S. 3— Gambling in Dewali. 

Gambling in Bewali sbonld not be con- 
sidered to be an ofienoe; but the law will not 
countenance gambling even at Dewali if it is in 
contravention of the Gambling Act. Where the only 
evidence that anything was done in contravention 
of the Act was that the owner of the house had in 
front of him a small pot containing a few annas 
and there was no reason to suppose that the sum 
represented his profits or that it was what is known 
as ‘nal* and the sums staked were quite trifling. 
Held, that it was only a case of Dewali 
Gambling in a private house and no ofience was 
committed, {Pullan, J,). L4.CHHMAN v. Empe- 
ror. - . . 7 0. W. N. 757= 1930 Cr. C. 943= 

A.I.R. 1930 Oudh 403. 
T— S. 5— General warrant—Legality. 

''—To issue a warrant to raid houses where 
gambling goes on at the time of Dewali is highly 
undesirable as the police are merely encouraged to 
run in numbers of perfectly innocent persons in 
'order to get a reward. (Pullan, J,). LAOHHMAN 
v. Emperor. 7 O.W.N. 757=1930 Cr. C. 943= 
A.I.R. 1930 Oudh 403. 

GAMING. 

See Gambling Acts, imperial and Pbo- 

TINCIAL, 

GENERAL CLAUSES ACT (10 of 1897). 

— S. 3 (31)— Juge d’ instruction. 

‘Juge d’ instruction’ is a Magistrate and so 

statements made in his immediate presence are 
admissible in evidence. The term ‘Magistrate’ is 
pot restricted to the Magistrates csercising juris- 
diction under Or. P. 0. : 22 Bom. 235, Mel. on, 
{Waller and Pandalai, JJ.). PANCHANATHAM 
PiLLAT V, Emperor. 121 1. C. 157= 

29 M.L.W. 645=1929 M.W.N. 383=52 Mad. 529= 
2M. Cr. C. 150=31 Cr.L.J. 223= 
A.I.R. 1929 Mad. 487=56 M.L.J. 628. 

—S. 3 (37)— Under Wakf Act. 

There doos not appear to be anything in the 

Mussalman Wakf Act which is repugnant to the 
definition of an ofience contained in the General 
Clauses Act and in the Criminal Procedure Code 
and as the Act contains no provision regarding the 
Court by which ofienoe s under S, 10 of the Act 
should be tried, they can he tried hy any Magis- 
trate. {Percival, J.G, and Aston, A,J.G.). ALI 
Mahomed t). emperor. 105 I.C. 666= 

22 S.L R. 141=28 Cr. L. J. 954= 

9 A.I. Cr. R. 142= A.I.R. 1928 Sind 43. 

T^S. 6 —Interpretation. 

The word enactment in S. 6 (e) include not 

only an entire law but any section or provision of a 
law. (Daniels, J“.). KASHMIRI LAL MT. KISHEN 
DM. 83 I.C. 650=5 L.R. A. Cr. 99= 

26 Cr. L.J. 90= A. 1. R. 1924 All. 568. 

6— Sanction for prosecution. 

^—Amended Code — Effect of,. . 

• Sanction for prosecution , granted before the 
coming into force of the new Code under which 
the provision as to the grant and revocation of 
sanction is abolished, can be revoked even after 
the coming into force of the new Code, the right to 
apply for revocation of sanction not being a mere 
matter of procedure but of substantive right. Gard- 
ner V. Lucas, (1878) 3 A.O. 582 ; Attorney- General v. 
Sillem, lO H.D. C. 704 and Colonial Sugar Defining 
Co, V. Irving, (1906) A.O. 869, PoU, (Ooutts-Tr otter ^ 


GOYERNMBNT OP INDIA ACT (1915), S. 72- 
Emergency. 

C, Spencer, Kumaraswami Sastry, Beasley and 
Srinivasa Aiyangar, JJ.), Ramakrishna Aiyar 
V, SITHAI Ammal. 91 I.C. 295=27 Gr.L J. 91= 
1925 M.'W.N. 684=48 Mad. 620=22 M.L.W. 879= 
A.I.R. 1925 Mad. 911=49 M.L.J. 223 (F.B ), 

— S. 10— Cattle Trespass Act. 

Principle of S, 10 may be applied to Cattle 

Trespass Act, S, 20. 

Although S. 10, General Clauses Act, only 
applies to Acts made on or after 14th January, 1897, 
and does not cover in terms, an Act like Cattle 
Trespass Act passed in 1871, the principle under- 
lying S. 10, General Clauses Act, should be applied 
to complaints under Cattle Trespass Act, S. 20. 
(Findlay, J, G,), MAHADEO GanPATI PATIL v, 
Nabha "VISWANATH. :jl3 I.C. 285= 

30 Cr. L.J. 125=12 A.I. Cr. R. 69= 
A.I.R. 1929 Nag. 96. 
— S. 26— General and special laws. 

^Where the insolvent was. entrusted with 

furniture by the Official Assignee for the purpose of 
continuing his business and, in breach of the trust, 
he disposed of it to various persons,' 

Held, that his conviction under general law was 
proper, even assuming that the facts proved do 
amount to an ofienoe under S. 103 (b) (2), Presi- 
dency Towns Insolvency Act: 6 M.L.W. 283, Foil, 
(Waller and Madhavan Hair, JJ,), William 
Plythe Petrett V, Emperor. io 5 I.C. 448= 
39 M.L.T. 268=28 Cr.L.J. 928= 
A.I.R, 1927 Mad. 1018. 

GOOD FAITH. 

See PENAL CODE, S. 52. 

GOVERNMENT. 

See (1) ACT OF STATE. 

2) Crown. 

8) GOVERNMENT OF INDIA AOT. 

(4) Grant. 

(6) SECRETARY OF STATE. 

GOVERNMENT OP INDIA ACT (1915). 

— S. 65-Higli Court. 

Aston, A, I.C, — ^Even the exercise of juris- 
diction of a High Court under the Charter Act 
in British India is subject to the general legisla- 
tive power of the Governor-Genexal-in- Council : 
4 Oal. 172, Bef, (Percival, J.C., Aston, Bupchand 
BilaramandDeSouea, A,J,Cs,). Emperor t?. Jiand. 

- Ill I. C. 865=22 S.L.R. 349=29 Cr. L.J. 945= 
A.I.R. 1928 Sind 149 (F.B.). 

— S. 63— ‘ Person,’ 

The expression “person” as used in S. 65, 

includes any body of persons, corporate or incorpo- 
rate. (MuTcerJi and Niamatullah,!!.), Rampra- 
SAD, In the matter of, 1930 A.L.J. 579= 

A. I. R. 1930 AU. 389. 

— S. 72— Emergency. 

--Authority of the Governor-General — Finality 

of, * 

Per Broadway, J, — According to S. 72 of tha Act 
it is the Governor-General, and Governor-General 
alone, who is concerned and the intention of the 
framers of the Act is to leave it to the Governor- 
General to decide, as a pure act of administration’ 
whether a state of emergency exists which ^lls for 
an Ordinance and that his decision on that point 
is final and not liable to consideration by the 
Courts although it is open to the Courts to deoida 
whether, in maMug the Ordinance he has kept 
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GOVERNMENT OF INDIA ACT (1915), S. 72- 

Overviding existing lav. 

his terms within the provisions of the Act; J)e \ 
Verteuil v. Knaggs, (191^^ A.O. 657, Bel, on. 

Per Bhide^ J. — The existence of an emergency 
and the purpose of an Ordinance can be looked into 
by a Court of law. If, however, there are circum- 
stances which are reasonably capable of being 
looked upon as giving rise to an “emergency** the 
Court will not be justified in interfering even if it 
is inclined to take a diSerent view on the facts, 
because legislature has invested the Governor- 
General with a discretion in very wide terms to 
exercise his powers under S, 72 and hence his deci- 
sion is entitled to great weight. [Broadway and 
Bhide, JJ.). Bes Rai v. Emperob. 

A.I.R. 1930 Lah. 781. 
— S. 72— Oyerriding existing law. 

Ordinance 3 of 1930 — Validity. 

Although the provisions of the Ordinance have 
the effect of depriving the accused person of a right 
to be tried by a Sessions Judge aided by assessors 
and a right of appeal to the High Court, still as 
these rights are given by the Criminal Procedure 
Code which is only an Act of the Indian legisla- 
ture it can be overridden by the Indian legislature 
the Governor- General-in- Council and the Gover- 
nor-General acting by himself. The terms of the 
Ordinance, therefore, do not vitiate the provisions 
of the Government of India Act and hence the 
Ordinance is not ultra vires. (Broadway and Bhide^ 
JJ.). BBS RAI V. Emperor. 

A.I.R. 1930 Bah. 781. 

— S. 72— Power of-^High Court. 

- Ordinance^ whether intra vires or ultra vires 

•^Decision of. 

High Court can examine an Act of the 
legislature whether enacted by the legislature itself 
or by the Governor-General-in-Counoil or by the 
Governor-General, in order to see whether the said 
Act or Ordinance has been made and promulgated 
within the scope of the powers conferred on the 
legislature, the Governor-General-in-Counoil and 
the Governor-General respectively, by the Govern- 
ment of India Act, 1919: A.I.R. 1920 P.C. 23 and 
4 Cal, 172 (P.O.), Bel. on. [Broadway and Bhide, JJ.), 
BBS Rai V. Emperor. A.I.R. 1930 Lah. 781. 

— S. 80-A, Cl. (1) — Interpretation. 

Court of law is not competent to consider the 
merits of a particular enactment. 

The words “ for the peace and good Government** 
are used because they are words of the widest 
significance and it is not open to a Court of law to 
consider with regard to any particular piece of 
legislation whether in fact it is meritorious in the 
sense that it will conduce to peace or to good 
Government. They are words which are intended 
to ^ve subject to the restrictions of the Act, a 
legislating power to the body which it invests with 
that authority. There is nothing in that expression 
which can be the foundation of any reasonable argu- 
ment to the effect that the Criminal Law Amend- 
ment Act of 1926 was outside the jurisdiction of the 
local legislature, [Bankin, O.J. and Mazumdar^ J.). 
Gibbnbea Nath v. Birendra Nath. 

102 I.C. 647=54 Cal. 727-31 C.W.H. 593= 
8 A. I. Cr. R. 121= A. I. R. 1927 Cal. 496. 
— S. 80-A, Cl. (4)— Interpretation. 

— Afect *’ — Meaning of. 

Clause 4 is doubtless wider than the mere provi- 
sion that the local legislature shall not have power 
to repeal an Act of Parliament and the word * ‘affect’*, 
opver any interference with the will of Pa*lia- 

Or. U-101 


GOYBRNMBNT OP INDIA ACT (1915), S. 107-. 

Powers of High Court. 

ment as expressed in a statute. But what 01. 4 of' 
8. 80-A refers to and preserves from interference is 
the effect of an Act of Parliament by its own force 
as a determination of the will of Parliament with . 
reference to a particular subject-matter. It may 
well be that it guards against any possibility that • 
a local legislature might attempt to interfere with 
the operation of Acts of Parliament that do not ‘ 
technically extend to India. But it cannot be con- 
strued as meaning that because in 1726 when there 
was no other law, the Courts in Calcutta adopted 
the law that prevailed at home subject to many 
modifications, therefore any part of that law so in- 
troduced which originated in statute as distinct 
from common law cannot be interfered with by the 
local legislature. [Banking G. J. and Mazumdar^ 
J .). Girbndra Nath v. Birendra Nath. 

102 1.0.647=54 Cal. 727= 
31 C.W.N. 593=8 A.I. Cp. R. 121= 
A.I.R. 1927 Cal. 496. 
— S. 80-A, Cl. (4)-Yalidity of Acts. 

The Bengal Criminal Law Amendment Act 

of 1925 does not affect Acts of Parliament and is 
not ultra vires of the local Government that passed 
it. [Bankin, 0. J". and Mazumdar^ J.), GIRBNDRA 
Nath v. Birendra Nath. 102 I.C. 647= 

54 Cal. 727= 31 C.W.N. 593= 
»8 A.I. Cr. R. 121= A.I.R. 1927 Cal. 496, 

— S. 107— Abuse of powers. 

-If a Magistrate abuses his power under 

S. 144 the remedy is probably to invoke the power 
of S. 107, Government of India Act. [Bamesam, tT.). 
VEDAPPAN SERVAI V. PERIANNAN Sbrvai. 

113 I.C. 279=28 M.L.W. 506= 
1928 M.W.N. 779=52 Mad. 69=1 M.Or.C. 304= 
30 Cp. L. J. 119=12 A.LCr.R. 17= 
A.I.R. 1928 Mad. 1108=55M.L.J. 621. 
— S. 107 — Pauohayat Court. 

The High Court cannot interfere with the 

order of a Panchayat Court under Ss.436 and 489 of 
the Or P, Code. But under S. 107 of the Govern- 
ment of India Act the High Court has powers of 
supervision over all the Criminal and Civil Courts in 
the Presidency, and when a grave error of a Panoha- 
yat Court which is not governed by the provisions 
of the Cr, P. Code appears on the face of the record 
the powers given by S. 107 of the Government of 
India Act could be invoked to correct such error. 

Where the judgment of a Panchayat Court con- 
victing a person under S. 426 of the Penal Code/ 
does not mention the value of the amount of loss 
or damage alleged to have been caused, the High* 
Court will set aside the judgment in the exercise of 
its powers of superintendence under 8. 107 of ' the 
Government of India Act. (Devadoss, J.), 

GADD V, Emperor. 

88 I.C. 521= 1925 M.W.N. 600= 
26 GP.L.J. 1161=A.I.B. 192AMad. 1144. 

— S. 107— Powers of High Court. 

The High Courts have under B-* 107 of the 

Government of India Act not only , administrative 
hut judicial powers. In the exercise of its power of 
superintendenoe it oan direct a subordinate Court 
to do its duty. It cannot however set it aside on 
the ground of error of law or of fact* In the exer- 
cise of its superintending power, it ^Vill not ordi- 
narily interfere except in oasqs of grave and irrepar- 
able^iujustice. Thus it can interfere with orders < 
under 86 of the Legale i^radotitioners* Act if the 
set^Hon has not been^ dOAklUed tvith or if the person 
picf<^eded ^^nst givefh reasonable 
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OOYERNMBNT OF INDIA iCX (1915), 8,107— 
Practice and procedure. 

opportunity of defending lilmself. {Addison and 
Hilton, /J.). CHATAR BHUJ V, EMPEROR. 

31 P.I 1 .R, A.l.R. 1930 Lah. 889, 

— S. 107— Practice and procedure. 

-—On a difierenoe of opinion in matters under 
S. 145, Or. P. Code, the Senior Judges’ opinion pre- 
vails as the jurisdiotion exeroised by the High Court 
is under S. 107 of the Government of India Act and 
not under Ss. 436 and 439, Or, P. Code. {Choudhuri 
and Nev)hould, JJ,), The Indian IroniAnd Steed 
Company «. Banso Gopad Tbwari. 

59 I. C. 403=22 Cr, L. J. 99=32 G.L.J. 54.- 
— S. 107 — ReYenue Court exercising judicial 
powers. 

^Where the Sub-Deputy Collector after inquiry 

refused the application of the opposite party for 
prosecution of petitioner under Penal Code, S. 471 
but on appeal the Collector set aside the order of the 
Sub-Deputy Collector and made a formal complaint 
under S. 200, Criminal Procedure Code, for the 
prosecution of the petitioner. 

Held, that the Collector was clearly acting as a 
Revenue Court and he was exercising judicial 
powers in setting aside the order of the Sub-Deputy 
Collector and in making a complaint under S. 200 
and was therefore subject to the superintendence 
of the High Court and his order is revisable under 
S. 116, Civ. Pro. Code, as also under 8. 107 of the 
Government of India Act ; 6 Pat. L. J. 178, Bef, 
(Mullick, /.). PAUJDAR RAI V. EMPEROR. 

90 I.C. 443= 26 Cr.L.J, 4565=7 P.D.T. 199= 
A.LR. 1926 Pat. 25. 

— S. 107— ReYocation of sanction. 

—The High Court can only interfere with the 
order of District Judge revoking the order of the 
Munsif granting sanction for the prosecution of a 
party for perjury either under S. 115, Civil Proce- 
dure Code, or under S. 107 of the Government of 
India Act, and the ground that the learned Judge 
should have considered not whether the prosecu- 
tion was likely to succeed put whether a prima 
facie case has been made out which was a sufficient 
justification of removing the bar imposed by the 
Degislature to a prosecution for perjury, is not one 
which would justify interference under either of 
these sections. [Newbould and Suhrawardy, JJ.). 
JAINUDDIN V, EERAMATULDA. 71 I. C, 595= 

' 24 Cn.Ii. J. 179= A.I.R. 1924 Cal. 641. 

S. 107— Tifansfer of cases. 

The High Court can, in the exeeroise of its 

powers of general superintendence under S. 107, 
direct a transfer of proceeding under the Legal 
Practitioners’ Act. [Shadi Lai, C.J.), LAKSHMI 
HABAIN V, MT, RATNI. 93 I.C. 700= 

27 P.L.R, 225 = 27 Cr. L.J. 476= 
A.I.R. 1926 Lah. 199. 

-T-S. 124— Misdemeanour. 

— P rocedure, 

The ruleb of procedure laid down in England 
for setting into motion the machinery of the law or 
for instituting prosecutions do not apply to India 
in the absence of express statutory provision to the 
contrary. Therefore, the Lahore High Court is 
competent to take cognizance of an oSenoe of mis- 
demeanour under S. 124, Government of India Act 
on being moved by the personiaggrieved if otherwise 
it has jnrisdiotion to entertain the complaint. ( Jai 
Lad, Fax^ib Singh t?. Adi hahombd. * , 
115 I. C: 428=30 Or. L. J. 460=^ 
1^ A^ I.fCr. R. 413= A.I.R. 1929 lah. 217. 


GUARDIANS AND WARDS ACT (1890), S. 7- 
Applicability. 

— S. 124— History. 

-History of legislation with respeot to trial of 

the ofiences of misdemeanours traced. {Jai Lai, J.). 
Paqib Singh t?. adi Mahomed. 1151.0 . 428= 
30 Cr.L.J. 460=12 A.l. Cr. R. 413= 
A.I.R. 1929 Lah. 217. 

— S. 124— Issuing of notice. 

y-Issuing of a notice to the respondenj in 

criminal case instituted on a petition by way of 
complaint under S. 124 (1) to show cause why pro- 
cess should not issue against him, is permissible 
in certain exceptional cases. {Jai Lai, /.). Faqib 
Singh v. Ali Mahomed. 115 I. C. 428= 

30 Cr. L.J. 460=12 A.I.Cr.R. 413=' 
A.l R. 1929 Lah. 217. 

— S. 127— Scope. 

■ Section 127 does not confer exclusive juris'- 
diction on His Majesty’s High Court of Justice in 
England, on the other hand it expressly saves the 
jurisdiotion of the other Courts. It is an enabling 
provision of law and, therefore, it cannot be read 
to exclude the jurisdiction of other Courts who 
might otherwise have been competent to take 
cognizance of the ofienoes. {Jai Lai, J.). Paqib 
Singh v. ali Mahomed. 115 l.c. 428= 

30 Cr. L.J. 460=12 A.I.Cr.R. 413= 
A.I.R. 1929 Lah. 217. 

— Ss. 128 and 129— Scope. 

.Sections 128 and 129 cannot be read as con- 
ferring jurisdiction oi the High Courts in India to 
try the ofienoes under S. 127. They merely pro- 
vide for the manner in which the jurisdiction ot 
such Courts, if it otherwise exists, is to be exercis- 
ed. {Jai Lai, J.), EAQIB Singh v. Adi MAHOMAD. 
115 LG. 428=30 Cr.L.J. 460=12 A.l. Gr.R. 413= 
A.I.R. 1929 Lah. 217. 
GRAYS AND SUDDEN FROYOCATION. 

See PENAL CODE. 

GRIEVOUS HURT. 

See PENAL Code, Ss. 320, 326. 

GROSS NEGLIGENCE. 

See TOET— Negligence. 

GROUNDS OF TRANSFER. 

See Cr. P. CODE, SS. 426-428. 

GUARDIANS AND WARDS ACT (8 of 1890). 
—Nature of proceedings. 

Judicial or administrative. 

The proceedings under the Guardians and Wards 
Act, once initiated by an application either for 
appointment or for declaration of a guardian last 
or continue throughout the minority of the minor 
concerned and the filing of the papers do not put an’ 
end to the proceedings. The Court appointing ' the 
guardian, when it receives the report of the' 
guardian, does not act in an ‘ administrative 
or executive capacity, but as a “Court” within the 
meaning of S. 195 (o), Criminal Procedure Code. 
{Kinkhede, A, J, 0,), T0LARAM MArwADI v. 
Emperor. lOO I.C. 1044=28 Cr. L. J. 388=’ 
7 A. I. Cr. R. 521=A.I.R. 1927 Nag. 184. 
— S. 7— Applicability. 

Habeas corpus — Proceedings, 

' Where Hindu minors were with the mother and 
the mother was inclined towards a belief in the 
Christian religion and it was likely she might be 
ultimately converted to that religion, and she was 
likely to bring them np in such a way that they 
would ultimately express a desire to be converted 
to Christianity. 

Held, the proper course for removal of the moth^' 
from ^ardianship and have afiother guatdilan* 
appointed was unden the Guardians attd Wafl?dO^ Acti- 
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GUARDIANS AND WARDS ACT (1890), S. 7— 

Welfare of miaor. 

The High Court refused to exercise any powers 
under Or. P.G., S. 491 (a): 14 M.I. A. 309 (P.O.); 46 
P.W.R. 1916; 20 C.W.N. 608 and 67 I. G. 651, 
Bef. {Bamesamy /.). VEEPvASAMi v. GUTTTKONDA 
RatnammA. 112 I. C. 472 = 1 M. Cr. C. 307 = 

29 Cr. D.J. 1048=11 A. I. Cr. R. 323 = 
A.I.R. 1928 Mad. 1087. 
— S. 17— Welfare of minor. 

—Ties of affection — Beligion. 

The word welfare must be taken in its widest 
sense. The moral and the religious welfare must 
be considered as well as the child’s physical well- 
being and due regard must be had to the ties of 
affection. {VenJcatasuhba Baoy J.). SaeaswatHI 
AMMAL V. DANAKOTI AmmAL. 85 I.C. 840= 

1924 M.W.N. 870=20 M.L.W. 902= 
48 Mad. 299=26 Cr. L. J. 616= 
A.I.R. 1924 Mad. 873= 47 M.L.J. 614. 
— S. 25— Father’s application for custody. 
——What a Court has to look to on applications 
under Habeas Corpus is the interest of the child as 
being paramount. 

A father made an application for a writ of Habeas 
Corpus directing that the custody of his son aged 
about 7 or 8 should be delivered to him. There 
was nobody in his house to look after the child of 
such tender age, he himself being a driver of motor 
car, 

Seld, that the High Court should not interfere 
and the proper course f o r the father would be to 
set the Court in motion locally under S. 25, 
Guardians and Wards Act. (Coutts-Trottery CJ.y 
Madhavan Nair and Jacksoni JJ.). SHAIK MOIDIN 
V, KtJNHADEVI. 2 M. Cp. C. 58 = 

A.I.R. 1929 Mad. 33 (F.6.). 
— S. 25-^Haheas corpus. 

On an application by the de Jure guardian for 

"habeas corpus in respect of a child detained against 
its will the dominant question is what conduces to. 
•the interests and welfare of the infant and the 
Court must dispose of the application with refer- 
ence to it. The moral, the religious and the 
physical welfare and the ties of affection as also 
the opinion of the child if it is capable of forming 
an intelligent opinion are to be taken into consi- 
deration. The opinion of the child is an important 
element and the degree of the child’s mental deve- 
lopment must to a certain extent weigh with the 
Court. The age of the infant is also an important 
factor. There is no inflexible rule in England that a 
boy over 14 and a girl over 16 will have the final 
voice and that the wishes of the infant have to be 
given effect to. Even if such a rule exists it is too 
artificial to be applicable in India, iyenkatasubba 
Bao, /.). SAEASWATHI Al^MAIi U. DHANAKOTI 
AMMAIi. 85 I.C. 840= 

1924 M.W.N. 870=20 M.L.W. 902= 
48 Mad. 299=26 Op. D.J. 616= 
A.I.R. 1924 Mad. 873=47 M. Ii. J. 614. 
HABEAS CORPUS. 

See Geiminal P. C., S. 491. 

HABEAS CORPUS ACT (1862, 25 & 26 Ylot., 

Ch. 20). 

HABITUAL OFFENDER, 

See (1) CElMlNAli P. 0., SS. 106 to 122. 

(2) CEIMINAIi Teial. 

(3) PENAii Code. 

HACKNEY CARRIAGE ACT (XIY of 1879). 

— S. 6— Absence of numbep. 

—Carriage being re-painted. 

Where in answer to the charge that the number 
^haa not been painted - in a prominent place on the 


HIGHWAY— Nuisance. 

carriage, the proprietor of a hackney carriage ex- 
plained that the carriage had been re-painted and 
was awaiting for the nnmber and where as a matter 
of a fact five days after the challan the carriage was 
actually re-inspected and passed correct and where 
the lamps of the carriage bore the number, 

Heldy that the owner’s explanation was correct 
and that no offence was committed. [Wazir Stasant 
A./.O.). Kino- Empbeoe v. John Oassel, 

88 I.C. 694 = 2 O.W.N. 443=26 Cp.L.J. 1170= 
AJ.B. 1925 Oudh 447* 

HANDWRITING. 

See (1) EVIDENCE. 

(2) Evidence Act, Ss. 47, 67, 68 & 73, 

HEARSAY EVIDENCE. 

See (1) Evidence. 

(2) Evidence Act. 

HIDDEN TREASURE. 

See TEEASURB TEOVB ACT. 

HIGH COURT. 

See also (1) Cr P. Code, Ss. 4, 266, 654, ETC, 

(2) GOVERNMENT OP INDIA ACT. 

(3) JURISDICTION. 

(4) Privy Councid. 

HIGH COURTS (INDIAN) ACT (1861, 24 & 23 
Yict., Gh. 104), 

— S. 15— List of touts. 

Order of District Magistrate mcludmg name 

High Court can entertain in exercise of general 
powers of superintendence an application in 
revision from an order of District Magistrate in- 
cluding the name of a person in a list of< touts 
under S. 86, Legal Practitioners* Act ; 21 All. 181 
and A.I.R. 1928 All. 334, BeZ, on, {Sulriman and 
Niamatullahy eTJ,). Kapoor OHANDD JAINtJ. Em- 
PEEOE. 1930 A.L.J. 961= A.I.R. 1930 AIL 641, 

HIGHWAY. 

— Interdiction. 

—Bgual right of all sections of the public. 

When the streets are public streets vested in a 
Municipality all members of the publ’o have equal 
rights and one section of the community has no 
right to interdict another section of the community 
from the lawful use of the public streets ; 30 Mad. 
185 (P.O.) ; A.I.R. 1926 P.G. 36 and A.I.R. 1926 
Mad, 830, i'oll* (Waller and Madhavan Iff air, JtT.). 
SundArbswaea SEOUTHIGAL V, Empebor. 

102 LG. 481=50 Mad. 673= 

8 A.I. Cp. R. 194=25 M.L.W. 667= 
38 M.L.T. 307=1927 M.W.N. 279= 
28 Cr. L.J. 545= A.I.R, 1927 Mad. 938= 
52 M.L.J: 602. 

—Nuisance. 

^Encroachment — Bona fide clam-^Daty of 

Magistrate.. , 

Encroachment upon a public road is an obstouo* 
tion to the public path, and it is a nuisance in 
itself under S. 268 of tho Penal Code. No length 
of user can justify an encroachment upon a. publio 
way. The question of a sufiS.oient width of the 
road being left in support of the encroachment, 
for public use is no ground for allowing the en- 
croachment or obstruction to continue. It is the 
duty of the Magistrate to come to a fiudiug, whe- 
ther the claim of the person complained of, to such 
encroachment, is bona fide or not, and question of 
possession is relevant for this purpose. (Jwada 
Prosody J.), JAGBOSHAN BHABTHI v. MADAN 
PANDE. 105 I.C. 238*6 Pat, 428 = 8 P.L.T. 452* 
8 AX 0ir. R, 306=28 Op, L. 910* 

' ^ ^ A. L B* 1927 Pat. aeOi 
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HI&HWAY—Religious procession. 

—Religious procession. 

^Peisons of whatever seot, are entitled to con- 
duct religious processions through public streets 
so that they do not interfere with the ordinary 
use of such streets, by the public and subject to 
such direction as the Magistrates may lawfully 
give to prevent obstructions of the thoroughfare 
ojf breaches of public peace; A.I.R, 1926 P.O. 36 
and 6 Mad, 309, Foil, (Simpson^ A.J,C,). DlLLi o. 
King EMPER3R. 89 I. C. 269-2 O.W.N. 589 = 
26 Cr, L. J. 1325= A.I.R. 1925 Oudh 656. 
HINDU LAW. 

— Marriage— Re-marriage. 

D iscarded wife of Kori cannot re-marry in 

absence of legal divorce. (Suhhedar, A. J. 0.). 
Emperor v, Bhaiya lal. 118 I.C. 681= 

30 Gr. L.J. 960=1929 Gr. G. 454= 
A.I.R. 1929 Nag. 278. 
^ ' - ■■ R e-marriage during lifetime of first husband 
--Oustom^as fo, must he proved, 

Sagai in the form of remarriage of widows is the 
’normal condition in all except the five or six 
highest castes of Hindus in Bihar. But a custom 
of sagai, while the first husband is still alive is, 
even assuming the custom to be a valid defence 
under S, 494, something which would require strict 
proof in' respect of the particular caste in the parti- 
cular area and in respect of the conditions in which 
the custom operates; 19 Oal. 627, Dist. (Macphersm, 
J*.). Eagu Tanti V . Ohotb lal TANTI. 

96 I.C. 115 = 7 HL.T. 443=27 Cr. L.J. 867= 
A.I.R. 1926 Fat. 346. 

Marriage— Validity. 

—In the charge of bigamy, where in the first 

marriage the giving away of the bride was with the 
consent of th^ legal guardian who was in jail, 
JSdd, that the first marriage was valid and hence 
the subsequent marriage with the same woman 
constituted bigamy. (Guming and Gregory, JJ.), 
Bbnodin Howladar tJ. Emperor. 

100 t C. 711=28 Cr.L. J. 327=7 A.I.Cr.R. 515= 
A.I.R. 1927 Cal. 480. 

The marriages between members of different 

Sudra castes are valid under the Hindu Law. 
Marriage between a Kayastha and a Dom is valid. 
The Bengali Kayasthas are treated as Sudras in 
Calcutta High Court, 

Per lOreaues, J*. — Upon the authorities it does 
not appear that if a marriage is otherwise valid it 
becomes invalid because it is opposed to the usages 
of the community and is not recognised by them 
as valid. (Greaves and Panton, Jj!), Bholanath 
Mittbr V , Emperor. 81 I.C. 709= 

51 Cal. 488=28 C. W. N. 323= 
25 Cr.L.J. 997= A.I.R. 1924 Cal, 616. 
— Marriups duly solemnised — Invalidity of, 

A Hindu marriage is a sacrament and a mar- 
riage which is duly solemnised and is otherwise 
valid is not rendered invalid merely because it is 
brought about without the consent of the guardian 
in marriage or even in contravention of an express 
ordbr of the Court. A marriage tainted by fraud is 
a voidable transaction, but it is binding until it is 
set aside by a competent Court Unless it is decid- 
ed to be invalid, it can sustain an indictment for 
bigamy. (Shadi Lal, Gajja Nand v, EMPE- 
ROR. 64 I. C, 500 = 71 I.C. 215=24 Cr.L.J. 87= 
28Cr.L.J. 20=8 P.L.R. 1922= 2 Lah. 288= 
108 F.L.R. 1921. 

HINDU WIDOWS RE-MARRIACE ACT (XY of 
1856).;/ 

— S. 7-^tts^t of mother-ih-law. 

^•‘-• ' SUfflciertey oft 


IMPARTIBLE BSTATE-Joint family. 

Hindu Law like other systems of law does 
not invest a mother-in-law with the power to give 
her widowed danghter-in-law in marriage. Even 
S. 7, Act XV of 1856, does not mention the name of 
mother-in-law among persons who are authorized 
to give their consent to the marriage of a widow ; 
she does not possess this right even though the 
widow is under her guardianship. (Teh Ghand and 
Agha Baidar, JJ.). SANT RAM v. Emperor. 

30 P.L.R. 573=1929 Cp. C. 305= 
A.I.R. 1929 Lah. 713. 
HIRE PURCHASE CONTRACTS. 

See Penal Code, S. 406. 

HONORARY MAGISTRATE. 

See Or. P. CODE, S. 15. 

HOUSE-BREAKING. 

See PENAL Code, Ss. 441 AND 460. 

HOUSE TRESPASS. 

See Penal Code. 

HURT. 

See Penal Code. 

husband AND WIFE. 

—Dissolution of marriage. 

Proof of. 

The fact that a second marriage in the Karao 
form during the lifetime of the first husband is 
recognised as valid amongst a particular class of 
people carries with it inevitably the proposition 
that the first marriage can under some circum- 
stances be regarded as no longer a valid marriage. 
(Boys, J,), ASLOP V, Emperor. 1930 Cr. C. 1187. 
IDENTIFICATION OF PRISONERS ACT (XXXIII 
of 1920). 

— S. 5- Thumb impressions. 

— -It is not wrong on the part of the Court to take 
finger-prinbs of accused in its presence and to have 
them compared by an expert with the disputed 
finger-prints. (J wala Prasad and Macpherson, JJ,)t 
BASGiT Singh v . Emperor. 104 1. C. 626= 

6 Pat. 805=28 Cr.L.J. 850= A.I.R. 1928 Pat. 129. 
———A Court can direct an accused person 
to give his thumb impression in Court. A.LR. 
1924 Rang. 116 (P.B ), Foil ; A.I.R. 1922 Pat. 78, 
List (MulUch and Wort, JJ,), LAHURI SAHA v. 
Emperor. 106 1.C, 212=6 Pat. 623= 

8 P.L.T. 847=28 Cr. L.J. 1028= 

9 A.I. Cr. R. 173= A.LR, 1928 Pat. 103. 

'Under S. 6 thumb impressions can be taken of 

a person by the order of a Magistrate and are ad- 
missible in evidence. (O.C. Ghose and Luval, JJ,), 
EMPEROR V. KIRAN BALA DASI* 98 I.C. 78= 
43 C.L. J. 79=30 C.W.N. 378= 
27 Cr. L.J. 409= A.LR. 1926 Cal. 531. 
IGNORANCE OF LAW. 

See Penal Code, S, 79. 

ILLEGAL GRATIFICATION-/See PENAL CODE, 
Ss. 161, 163. 

ILLEGAL OMISSION. 

See PENAL Code, S. 44. 

ILLEGITIMACY. 

See OR. P, Code, S. 488. 

* IMMOVABLE PROPERTY. 

See Or. P. CODE, SS. 146—147, 

IMPARTIBLE ESTATE. 

—Joint family. 

—Bights of co-paroenership. 

Where the estate is impartible the members of 
the joint family have nqne of th,e. of oo- 

paroenership except a right qf , suooe^aion by survi- 
' vorship limited by the rule of impartlbility 
which allows only one member at a time to hold. 
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INCOME-TAX— Tax in respect of coal mines. 

They cannot demand partition or assert any right 
to any individual share in the estate nor can they 
restrain alienation. [Dawson- Mitler^ C. /. and 
Foster, J.). RAJA SHIVA Peasad Sing-H V. KlNG- 
Empbbor. 82 I.C. 653=s5 P.L.T. 397= 

1924 P.H.C.C. 233=2 Pat. li.R. Cr. 233= 

3 Pat. 73= A.I.R. 1923 Pat. 679. 

IMPRISONMENT. 

See (1) Penal Code, Ss. 63—75. 

(2) Or. P. Code. 

INCITEMENT. 

See (1) PENAL CODE. 

(2) ABETMENT. 

INCOME-TAX. 

— Tax in respect of coal mines. 

— — on gross revenue and income-tax — Dis- 
tinctions, 

A percentage tax upon the gross revenues of coal 
mines is indirect taxation. Though the tax is call- 
ed a tax on “gross revenue,” such gross revenue is 
in reality the aggregate of sums received from sales 
of coal, and is indistinguishable from a tax upon 
every sum received from the sale of coal. The gene- 
ral tendency of a tax upon the sums received from 
the sale of the commodity is that traders would 
seek to recover it in the price charged to a purchas- 
er. Under particular circumstances^ the recovery 
of the tax may, it is true, be economically undesir- 
able or practically impossible, but the general 
tendency of the tax remains. It is not analogous to 
an income-tax, which has always been regarded as 
the typical example of a direct tax. There are 
marked distinctions between a tax on ^oss revenue 
and a tax on income, which for taxation purposes 
means gains and profits. There may be considera- 
ble gross revenues, but no income taxable by^ an 
income-tax in the accepted sense. [Lord Warring- | 
tonofOlyffe.) King v , Caledonia Oollieeibs, 
LTD. Ill I.C. 216= A.I.R. 1928 P.C. 282 (P.C.). 
INCOME-TAX ACT (11 of 1886) (Repealed by Yll 
of 1918) 

— S. 81— Appeal to Privy Council. 

—A decision under S. 61 of the Income-Tax 
Act of 1918 Is merely advisory, and . not in the 
proper or legal sense of the term final, and there- 
fore no appeal lies to His Majesty in Oounoll. 
[BanTcin and Page, //.). Peobhat OHANDEA 
, BABUA V. EMPBBOB. 83. I.C. 31= 

51 Cal. 503= A.I.R. 1923 Cal. 668. 
—8. 51— Contents of reference. 

^Obiter — Whilst it is quite proper for Income- 
tax Oommlssioner to state his opinion upon the 
questions involved, it is his first duty to state 
clearly and fully the material facts admitted or 
proved in evidence before him, [Dawson Miller, G,J, 
and Foster, /.). RAJA SHIVA Pbasad SINGH v. 
KING-EMPBROR. , 82 LG. 653=5 P.L.T. 397= 
1923 P. H. G. G. 233=2 Pat. L.R.Gr. 233= 

3 Pat. 73= A.I.R. 1923 Pat. 679. 
INCOME-TAX ACT (XI of 1922). 

—Fixed capital. 

— ‘Pixed capital* is oadital which has been ex- 
pended not merly for the production of profits in 
any given year but for the production of profits 
over an indefinite number of years. (Le Bossignol 
and Martmeau, JL), PUNJAB NATIONAL BANK o, 
EMPEROR. 98 L C. 380=7 Lah. 227= 

27 Pat. L. R. 316= A.I.R. 1926 Lah. 373. 
«^Permanent Settlement Regulation. 

If repugnant to each other* , 

The subject-matter of the two legislations Bengal 
Regulation (1 of X798) and Income-tax Act are 
w .Aifierent ; the later statute is on a subject which 


INCOME-TAX ACT (1922), S. 1— Avoiding tax. 

is financially and economically difierenfc from that 
dealt with in the statute of 1793 $ one deals with 
revenue assessed on lauds, the other is a tax on 
profits. 

[MuTcerji, J, and Suhrawardy, J., concurring)* 
—It may not perhaps be right as a matter or 
method of construction in order to construe the 
Income-tax Act (XI of 1922) to put it side by side 
with Regulation 1 of 1793 without taking into 
account the events that have have happened during 
and the changes that have been wrought by the 
long years that separate the two enactments. If 
the income-tax was sought to be levied upon Per- 
manent Settlement Zemindars while Regulation 
I of 1793 was yet in sight it would perhaps have been 
understood as having taken away from the fixity 
of the State demand and altered the income and 
profits the unalterable character of which the 
Regulation had assured. The two enactments are 
not necessarily inconsistent or repugnant to each 
other and the Permanent Settlement Regulation 
I of 1793 may very well stand as au exceptional 
proviso under the Income-tax Act, XI of 1922, 
[G. G. Ghose, Buckland, Suhrawardy, Panton and 
Muherji, 11,). EMPEROR V, RAJAH PROBHAT 
CHANDRA. 102 I.C . 835 = 53 Cal. 863= 

35 C. L. J. 323= 31 C.W.N. 765= 

A. I. R. 1927 Gal. 432 (F.B ). 
Per Bankin, J. (Contra Page, el.)— Notwith- 
standing Permanent Settlement Regulation non- 
agricultural income from permanently settled 
estates is not exempt from Income-Tax Act. 

Legislature has freely legislated so as to prevent 
zamindars from exacting excessive rents, imposing 
illegal oases, imposing undesirable oonditions of 
tenancy, evicting tenants for inadequate reason, 
and so forth ; this is no more than an exercise of 
the power expressly reserved by the Regulation. 
The Bengal Act X of 1859 and the Bengal Tenancy 
Act of 1886 represent this exercise of power. In- 
comes from fisheries and pasturage in permanently 
settled esbates are not exempt from Income-Tax 
Act notwithstanding Permanent Settlement Regula- 
tion of 1893. 

Per Page, J, — “The Legislature is entitled to 
abrogate, modify or destroy any right or privilege 
even if it be of its own creation. Although it is 
competent to the Legislature to withdraw or 
modify an exemption from taxation by a subset- 
quent enactment, this can be done expressly or in 
general terms or by Implication.** (1922) 46 Mad. 
618, Foil, partly; (1916) 2 A.O. 429 ; (1920) 8 E.B. 
109, Foil. Where the intention of the Legislature 
to abrogate or modify existing rights is manifest as 
a necessary implication from the language used in 
the repealing statute, it matters not, that the exist- 
ing rights are not therein expressly and speoifioally 
modified or cancelled. The income derived from 
fisheries and the income derived from land used 
for stacking timber which accrues hrom the per- 
manently settled estates cannot lawfully be charged 
with income-tax. (Bankm and Pdge, JJ,). PEO- 
BHAT OHANDEA BABUA V, EMPEEOR. 83 I.C. 31= 
51 Cal. 503=A.I.R. 1923 Gal. 668. 

—8. 1— Avoiding tax. 

A man who is liable to pay a tax is . entitled 

to take shelter under all devices which he may 
adopt within the law to avoid payment of the tax. 
Indeed the whole scheme of the Income-tax Act 
contemplates that people li^le to be assessed with 
Inoome-tax were likely tb shirk making 'true dia- 
oloaurea and if they did go wrong, they . were to ib# 
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INCOME-TAX ACT (1922), S. 2— Agricaltnral 
income! 

treated -witli more or less leniency. [Milker ji and 
NiamaUillah^ JJ,), Gang A Sagab v. Empebob. 

120 I.C. 435=1930 A. L.J. 26=31 Cr.L.J. 88= 
1929 Cr. G. 647=A.I.R. 1929 All. 919. 
— S. 2— Agpicnltural income. 

Fees received from land used for storing 

purchases of crops ['paiati) do not come witliin the 
definition of “agricultural income” as given in 
S. 2, nor does punyaha nazar or nazar paid by ten- 
ants of agricultural holdings at the beginning of 
the zemindari year, nor does nazar paid for peti- 
tions presented by the zamindar dealing with ques- 
tions of succession. But nazar paid for recogni- 
tion of succession or partition or for settlement is 
an income derived from land. (Bankm^ G.J, and 
Mazumdar, J.), Empbrob u. Pbobhat Ohandba. 

106 I. C. 853= 
31C.W.N. 1047= i.I.R. 1927 CaT. 793. 

- Income from pasturage. 

Income from pasturage is derived from land 
which is used for “agricultural purposes” and is, 
therefore, in the case of a permanently settled 
estate, within the exemption given by 8. 4, 
sub-S. (3), ol. (viii) of the Act to “agricultural 
income” as defined by S. 2, sub-S. (1), ol. (a). Even 
to income derived from fees realised 'from graziers 
who graze their cattle in the forest areas and 
waste land there is nothing to render inapplicable 
the definition of “agricultural income” contained 
in cl. (n). The income-tax is one tax, and in- 
come assessed under one schedule cannot be assess- 
ed all over again under another. There is no legal 
presumption of a general character against “double 
taxation” in any wider sense. (Rankin and Page, 
JJ,), PBOBHAT OHANDBA BABXJA U. EMPBROB, 
84 I.C. 31=51 Gal. 504=A.1.R. 1924 Gal. 688. 
---S. 4— Agpicultupal income. 

Income derived from letting land for stooh- 

Ing timber is not “agricultural income”. (Abdul 
Baoof and Jai' Laly JJ,). HAB PABSHAD o. Em- 
PBBOB. 86 I.C. 1028= A.LR. 1928 Lah. 488. 

^Income from fisheries and income from land 

used for stacking timber is not agricultural 
, income, (Bcmhin and Page, JJ,). PBOBHAT 
Ohandba Babua v. empebob. 84 I.C- 81= 
51 Gal. 304= A.I.R. 1924 Gal. 668. 
-“S. 4 -^Interpretation. 

The receipt of the income referred to in S. 4 

, must refer to the first occasion upon which the 
recipient got the money under his own ooutrol. 
(Dawson-Millery C,J. and MulUch, J.), SAIYID ADI 
IMAM V. Empebob. 85 I.C. 164=4 Pat, 210= 
6 P.Ii.T. 47=3P.L.R. Cr, 83= 
1924 P.H.C,C. 349=A.I.R. 1925 Pat. 281. 
S. 4 ^Permanent settlement. 

Regulations do not exempt zamindar from any 

, general taxation of income. 

While the regulations contain assurances 
against any claim to an increase of the jama 
. based on an increase of the zamindari income, they 
contain no promise that a zamindar shall in respect 
of the income which he derives from his zamindari 
be exempt from liability to any future general 
scheme of property taxation, or that the income of 
the zamindari shall not be subjected with other 
incomes to any future general taxation of income 
such as income-tax: A.I.R. 1925 Oal. 698, Affirmed, 
(Lord Bussell of Killowen,) Pbobhat OHANDBA 
BAEiTA V. Empebob. A.LR, 1930 P.C. 209 (P.C.). 
. -rS. 6— Capitalised rent* 

r-The capitalised value of the rent paid in a 

lump sum is not in all cases to be regarded as in- 


INCOME-TAX— ACT (1922), S. 10 -Depreciation. 

come. (Lawson-- Miller, C, J, and Poster, J,), RAJA 
Shiva Peas ad Singh t?. King Empebob. 

82 I.C. 653=5 P.L.T. 497=1924 P.H.C.C. 234= 
2 Pat. L.R. Cr. 233=4 Pat. 73= 
A.I.R. 1924 Pat. 679. 
— S. 6— Income from Jalkars. 

Income from fisheries included in revenue of 

permanently settled estates is exempt. 

The income from the jalkars included ‘ in the 
assets upon which the jamas of the permanently 
settled estates were assessed under Regulation 1 of 
1793 at the time of the Permanent Settlement is not 
liable to assessment to income-tax under Act 11 of 
1922. (Guming and Page, JJ,), EMPEROR v, 
INDU BhusAN SABKAB. 95 1.0. 539 = 

53 Cal. 524=30 C.W.N. 324=44 C.L.J. 427= 

A. I. R. 1926 Cal. 819. 

—S. 6-- Royalties. 

Royalties paid to lessor are nonetheless in- 
come though they arc paid for rights the exercise of 
which involves a waste of the capital. (Lawson- 
Miller, G.J, and Poster, J.), RAJASHIVA Pbasad 
Singh V. King Emperor. 82 I. c. 653= 

5 P.L.T. 497=1924 P.H.C.C. 234= 
2 Pat. L.R.Cr. 233=4 Pat. 73= 
A.I.R. 1924 Pat. 679. 

S. 6— Salami. 

—— Transactions by which a lump sum is paid 
under the name of salami for the granting of the 
lease are more in the nature of an out and out sale 
of property and the sum so received by the lessor 
is in no sense income within the meaning of the 
Indian Income-tax Act. (Lawson- Miller, G,J. and 
Poster, J.), RAJASHIVA PRASAD SiNGH v. KlNG- 
EMPBBOR. 82 I.C. 633= 5 P.L.T. 497= 

1924 P.H.C.C. 234=2 Pat. L.R. Cr. 233= 
4 Pat. 73= A.LR. 1924 Pat. 679. 
— S. 9— Permanent Settlement. 

■ - Bengal Permanent Settlement Regulation 
(1 of 1793) — Estates were nob relieved from aiding 
subsequent neoesaities of the Government nor are 
they exempted Irom general tax like, income tax. 
(G.O, Ohose, Buckland, Suhrawardy, Panton and 
Mukerjee, JJ,). Bmpbbor v. Rajah Pbobhat 
OHANDBA BABUAH. 102 I.C. 845=43 C.L.J. 323= 
31 C.W.N. 765 = 54 Cal. 863= 
A.I.R. 1927 Cal. 432 (F.B.) , 
—Income from land in permanently settled 
estates, is assessable. 

Per C.C. Ghose, J , -^(Buckland and Panton, JJ, 
ooncurrmg) — ^Inoome from the land subject to the 
exemption in the Income-tax Act is liable to be 
assessed, to income-tax and therefore even having 
regard to the terms of the Permanent Settlement 
Regulation income derived from land such as Jal- 
kar, ground rent for potteries and brickfields, fees 
for tying boats, storing crops and cart stands yearly 
nazar and nazar on)petit‘ons, ground-rent in Bazar 
and stall fees in permanently settled estates sub- 
ject to the exemption provided by the legislature is 
liable to assessment to income-tax. (Mukerji and 
Suhrawardy, J J,, contra. A. I. R. 1924 Oal. 668, 
Affirmed ; 53 Oal. 524; A.LR 1926 Oal. 819 ; 95 I.O. 
539, Overruled, (G,G, Ghose, Buckland, Suhrawardy, 
Panton md Mukerji, JJ,), KING EMPEROR v. 
Rajah pbobhat Ohandba. 102 I.C. 843= 

54 Cal. 363=45 C.L.J. 323=31 C.W.N. 765= 

A.LR. 1927 Cal. 46^ (F.B.). 

— S. 10— Depreciation. 

Depreciation, in high olasji Government 

secuxlbies purchased by assessee^ bank not for trad- 
Ingf does ^ not come under S, 10 or ’ any other 
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INCOME-TAX ACT (1922), S. 12-liiter]^vetatloii 
and scope. 

provision of the Aot. {Lb Rossignol and Marti- 
neau, JL), Punjab National bankw. Empbrob. 

96 I.C. 380*7 Lah. 227=27 P. L.R. 416* 
A.I.R. 1926 Lah. 373. 
*-*3. 12^1nterppetafeiou and scope. 

—Income from zamindari is assessable under 

S. 12 (1). 

The words of S. 12 (1) are clear and emphatic 
and are expressly framed so as to make the sixth 
head in S. 6 describe a true residuary group em- 
bracing within it all sources of income, profits and 
gains, provided the Act applies to them, that is, 
provided that they accrue or arise or are received in 
British India or are deemed to accrue or arise or to 
b.e received in British India as provided by S. 4 (1) 
and are not exempted by virtue of S. 4 (3). 
Therefore, Ss. 6 and 12 of the Aot bring into charge 
for the purposes of income-tax the income derived 
from a zamindari and the zamlndar is assessable in 
respect of income, profits and gains derived from 
that source after making allowance for the jama 
assessed and paid. A.I.E. 1925 Oal. 598, Affirmed, 
{Lord Bussell of Killowen,) PrOBHAT OHANDBA 
Babua V. Empbrob. 123 I,C. 871* 

87 I.A. 228*34 C.W.N. 1017*52 C.L.J. 225* 
A. I. R. 1930 P.C. 209 (P. C.). 
— -S. 14— Impartible estate. 

——The income of , an impartible estate is that of 
the incumbent for the time being and the fact that 
he is bound to maintain his sons does not entitle 
him to treat the income as that of the undivided 
family. {Damson-Miller, 0,J, and Foster, *7.). RAJA 
Shiva Prasad Singh v, King-Empbror. 

82 I. C. 683*5 P.L.T. 497* 
1924 P.H.G.C. 234*2 Pat L.R. Or. 233* 
4 Pat. 73* A. I. R. 1924 Pat. 679. 
— S. 22—Eiitering firm to inspect accounts. 

Forcible entry — Legality of. 

Although an Income-tax Oifioer is empowered 
under S. 22 (4) of the Income-tax Aot to serve the 
proprietors of a firm with a notice to produce their 
accounts, there is no provision of law by which he 
can insist on their producing the accounts if they 
decline to comply with the notice. ‘ He has no 
authority.unde^ the Act to enter the firm’s premises 
in order to inspect the accounts, or to remain on 
the premises for that purpose against the will of 
the proprietors, and if he does so he commits 
criminal trespass and the proprietors have a right 
to forcibly turn him out as S. 99, Penal Oode, 
would not deprive them of their right of private 
defence. {Martmeau, J,), ACHHRU RAM v. EM- 
PEROR. 95 I.C. 308=7 Lah. 104*27 P.L.R. 298* 
27 Cp. L.J. 772*A.I.R. 1926 Lah. 326. 
—3. 22— Notice. 

Person carrying on business at different 

places — Separate notices requiring separate returns 
of each branch not necessary, {Boys, Kendall and 
Young, JJ., on difference between Mukerjee and 
Niamatullah, JJ,), In the matter of LAOHHMAN 
Prasad babu Ram of Oawnpobb. 

1930 A.L.J. 1*1930 Ci*. 0. 113* 
A.I.R. 1930 All. 49 (F.B.). 

—Notice under S. 22 (4) issued by the Income- 

tax Officer at the place where a person has a princi- 
pal place of business is not invalid because it 
includes accounts and documents connected wich 
the assessee’s branch shop. {Boys, Kendall and 
Young, JJ, on difference between Muherji and Nia- 
rnamlah, XI,), In the matter o/LAOH6mAN PRASAD 
BAbu Ram of Oawnporb. 1930 A.L.J. i* 
» ^^080 Cp. C. li8«AJ»R. im JWL 49 (F3.). 


INCOME-TAX ACT (1922), S. 23— Denial of ac- 
counts. 

— S. 22— Return regarding branch hoainess. 
-—An Income-tax Officer of an asesssee’s prin- 
cipal place of business has jurisdiction to compel 
suoh assessee to submit a return and produce 
accounts in respect of a branch business even 
though he has submitted a return, to produce 
accounts, and otherwise complied with all the 
requirements of the law before the Income-tax 
Officer of the place where he has suoh a branch 
business. {Boys, Kendall and Young, XX,, on 
difference between Mukerjee and Niamatullah, 
XX,). In the matter of LACRKMA-^a BABU 

Ram op Oawnpobb. 1930 A.L. J. 1* 

1930 Cr. C. 113* A. I. R. 1930 All. 49 (P.B.). 
—3. 22— Revised return. 

——There is nothing in cl. (3) which says that 
any offence committed with respect to a return 
made under ol. (2) must be condoned if the revised 
return be true. All that cl. (8) provides is that this 
return would be treated as a return made in due 
time, provided it is made before an assessment has 
been xoAde.{Mukerji and Niamatullah, XX,), OANGA 
Sagar V, Emperor. 120 I.C. 435* 

1980 A.L.J. 26*31 Cr. L.J. 88* 
1929 Cr. C. 647* A.L R. 1929 All. 919. 
— S. 22— Time-limit. 

Section 22 (4), Income-tax Aot, no doubt 

standing by itself is uncontrolled by any time- 
limit. But a time-limit is Imposed by the four 
words “ having made a return,” as used in S. 23 
(4). {Boys, Kendall and Young, XX,^ on difference 
between Mukerji and Niamatullah, XX,}, In the 
matter of LAOHHMAN PRASAD BABU RAM OF 
Oawnpobb. 1930 A.L.J. 1*1930 Cr. 0, 113* 
A.I.R. 1930 All. 49 (F.B.). 
— S. 22— Yalidlty of raturn. 

Letter with statement of income in Mindi, 

A merchant sent a letter to the Income-tax 
Officer stating that he had made a mistake in the 
figures supplied by him on 25th July, This letter 
was received in the office of the Income-tax Officer 
on 7th November, Attached to this letter was a 
statement of the income in Hindi, Along with this 
letter and the enclosure, the merchant sent one of 
the printed forms in Hindi in which an assessee is 
required to make a statement of his income, and \n 
his letter suggested that the Income-tax Officer 
might enter the figure contained in the enclosure 
into the blank form and substitute the fresh re- 
turn in place of the return made on 26th July, 

Meld, that the letter and its enclosure and the 
blank form sent by the merchant did substantially 
amount to the making of a return. {Mukerji and 
Niamatullah, XX,), GANGA SAGAR v. EMPEROR. 

120 LC. 435*1930 A.L.J. 26*31 Cr. L.J. 88* 
1929 Cr. G. 647* A.I.R. 1929 AIL 919. 
— S. 23— Appeal. 

On reading, therefore, the two Ss. 22 and 2)3 

it is abundantly clear that a right to make an 
assessment to the best of the officer’s judgment 
cannot he made after an enquiry has been started 
so as to shut out an appeal simply because at any 
time after the enquiry has been started the assessee 
fails to produce an account as asked for. {Boys, 
Kendall and Young, XX,, on difference between 
Muherji and Niamatullah, XX,), In the matter of 
LAOHHMAN PRASAD BABU RAM OF CAWNPORB. 

1930 A.L J. 1*1930 Cr. C. 113* 
A.I.R. 1930 All. 49 (F.B.). 
— S. 28— Denial of aooonnts. 

I ■' — -Presumjgtion, 

I Even when an assessed denies ' the existenOe of 
aocoRnts or dooanitent^rl^e^ 
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INGOHE-TAIS ACT (1922), S. 23— Interpretation. 

presume the existence of suoh accounts or docu- 
ments. (Boys, Kendall and Younq, JJ, on difference 
between Muherji and Niamatullah, 
matter of LAOHHMAN PRASAD BABU EAM OP 
OAWNPORE. 1930 A.L.J. 1=1930 Cr.C. 113= 
A. I.R. 1930 All. 49 (F.B.). 


— S. 28— Interpretation. 

Per Muhherji, jr.— It is the ordinary pri^lege 

of a subject that he shall not be taxed on his in- 
come without a proper investigation. It is open to 
the assessee to prove what his income is before he 
is assessed on the income. If it had been the in- 
tention of the legislature that the mere word of the 
Taxing Officer should be final, one should find 
clear indication of that in the language ^ of the 
statute. (Boys, Kendall and Young, JJ, on difference 
between MuJcerji a^id Niamatullah, JJ,). In the 
matter of LAOHHMAN PRASAD BABD RAM OP 
OAWNPORE. 1930 A.L. J. 1= 1930 Cr. C. 113= 

A.I.R. 1930 All. 49 (F.B.). 

— S. 23— Notice. 


— P er Mukerji^ J.— An Income-tax Officer has 
no jurisdiction to issue a notice under S. 22 (4), after 
the commencement of an enquiry under S. 23 (3) 
•^Niamatullah, J,, contra: A.I.R. 1928 Lah. 219, 
Bel, on ; A.LR. 1928 All. 283; A.I.E. 1928 Cal. 687 
and A. I. R. 1928 Pat. 629, Dies, from, (Boys, 
Kendall and Young, JJ. on difference between 
Mukerji and Niamatullah, J.), In the matter of 
tiAOHHMAN Prasad B ABIT ram op OAWNPORE. 

1930 A.L.J. 1=1930 Cr. C. 113= 
A.I.R. 1930 All. 49 (F.B.). 


— S. 24— Purchase of shares. 

——Purchase of shares — Price exceeding face- 
value paid— Excess is no loss. (Mukerfi and 
mamatullah, JJ,). G-anoasagar o. Emperor. 
120 I.C. 435=1930 A. h, 1.26=31 Cr.L.J. 88= 
1929 Cr.C. 647= A.I.R. 1929 All. 919. 


— S. 25— Re-assessment. 

, —W here re-assessment was not made until 
more than a year had elapsed after the expiration 
of the year of assessment. 

Neld, the assessee was not liable to any further 
tax than that already demanded for the year In 
question. (Bawson-Killer, C, J. and Mullick, J ,), 
Mahabajadhiraj op Eharbhanoa V , Commis- 
sioner OP income-tax. 78 I.C. 783= 

3 Pat. 470=2 Pat. L.R.Or. 28=1924 P.H.C.C. 69= 
5 Pat.Ii.T. 459= A.I.R. 1924 Pat. 474. 

— S. 27— Sufficiency of Cause. 

sphere was an assessment made to the best 

of the judgment and assessee applied to cancel the 
same. It was alleged that assessees account books 
were produced in a criminal case. But the crimi- 
nal case was disposed of long before best judgment 
assessment was made. And further the assessee 
failed to produce within a month’s time allowed 
to Mm a copy of application said to have been 
made for return of account books, 

. SeUd, that it was not proved that assessee was 
prevented by sufficient cause from making the 
return. (Mukerji and Niamatullah, JJ,), Ram- 
KDMAB Mohan Lad, In re. 119 I.C. 869= 

1929 A.L.J. 536=30 Cr.L.J. 1084. 

— S. 33-Notlce. 

—Sufficient notice should he given to an 
assessee when an order is passed against him under 
S. 88 by the Commissioner in oironmstanoes where 
he is really exercising the duties of an Jnoome-tax 
Officer under S. 23 (2) and is in efieot calling on the 
assessee to give evidence to support Ms original 
return. (Bawsan tlUkr* 0^^ J. and ,ffostgriJ.), 


INCOME-TAX ACT (1922). S. 52-TImeof offence. 

SACHOHIDANANDA SiNHA V, COMMR. OP INCOME- 
TAX, Bihar and Orissa, 88 I.C. 1014= 

2 Pat.L.R. Cp. 180=3 Pat. 664=3 P.L.T. 608= 
A.I.R. 1924 Pat. 644. 
— S. 34— Tax on escaped income. 

"There is no provision in law for the recovery 
of taxes on “escaped income**' for more than one 
year. (Mukerji and Niamatullah, JJ,), GANOA 
SAGAR V. Emperor. 120 1. C. 435= 

81 Gp, L.J. 88=1930 A.L.J. 26= 
1929 Cp. C. 647=A.I.R. 1929 All. 919. 
— S. 37— False accounts. 

— — S. 37 being a penal section, has to be con- 
strued strictly. There is no reference whatsoever in 
the section itself to S. 196, I. P. C., therefore, a 
person cannot be prosecuted under 8. 196 for pro- 
ducing account books in pursuance of notice under 
S. 23 (2) where the books were found to be false. 
(0. C. Ghose and Oammiade, JJ.), LAL MOHAN 
PODDAB V. Emperor. 104 1. C. 903* 

81 C.W.N.996=46C.L.J. 350=8 A.I.Cp.R. 445* 
28 Cp. L, j. 987=A.I.R. 1927 Cal. 724. 
— S. 46 — DistPess wappant. 

’---‘ R ecovery of tax^ Authority to Police Officer. 

Where a Police Officer attached monies in a 
shop in pursuance of a distress warrant issued by 
the Collector for recovery of income-tax, and was 
assaulted by the acoused , 

Meld, the Collector may, on receipt of a certifi- 
cate from the Income-tax Officer recover the 
amount specified therein as if it were an arrear of 
land revenue, and in areas notified by the Com- 
missioner arrea rs may also be recovered by any 
process enforceable for the recovery of an arrear of 
any Municipal tax or local rate. But in the absence 
of orders under S. 46 (3) (4), the Collector cannot 
issue distress warrant for realisation of arrears of 
income-tax. The Oolleotor has no authority to issue 
distress warrant for the 'realisation of arrears of 
income-tax under 8. 46 (3) to an officer of the Police 
and the police officer executing suoh a warrant 
oannot be said to be acting in execution of his duty 
as a police officer. On this ground therefore the 
charge under 8 . 353 must fail if there was resist- 
ance to the police officer. If it was a fact that the 
money belonged to the petitioners Nos. 2 and 8 and 
that they were separate from petitioner No. 1 
against whom distress warrant was issued, then 
clearly the seizure of the money was illegal. (Boss, 
J,). JAIRAM SAHD V. EMPEROR. 4 P.L.T. 171= 
1923 P.H.C.C. 111=72 I.C. 954= 
1 Pat. L.R. Cr. 68=24 Cr. L.J. 490. 

— S. 52— Essentials. 

•’——Verification of wntrue statement. 

The essence of ofience under 8. 62 and Penal 
Code, 8 . 177 lies in the verification of an untrue 
statement, and provided the statement was deli- 
, berately false or not believed to be true, subse- 
quent recliifieation cannot make it any the less 
an ofienoe, though it may be considered as an ex- 
tenuating oiroumstanoe in awarding sentence. 
(Mukerji and Niamatullah, JJ,), GANGA SAGAR 
V, Emperor. 120 I.C. 435=1930 A.L.J. 26= 
31 Op. L.J. 88=1929 Cr. 0. 647= 
A.I.R. 1929 AU, 919. 

— S. 52— -Time of offence. 

—An offence under 8. 62 is committed on the 
day a return, made under 8 . 22, is verified by a 
party, (Mukerji and Niamatullah, JJ.), Ganga 
SAGAR t;* Emperor. . , 1261.0.483= 

I . , ,, 1930 26=31 Cp. L.J. 88= 

I : < tm in. 212. 



1617 


CEIMINAL DIGEST. .1924—1930. ^616 


IHCOMR^TIZ 4.CT (1923)» S. 55— Dividends al- 
ready super-taxed. 

55— Dividends already super. taxed. 

— Super-tax levied on income of company — Lia- 

bility of shar^-Jiolders to be assessed on dividends ^aid 
to them. 

In computing the amount on which super-tax is 
payajole hy an individual or Hindu undivided 
family under the Income-tax Act of 1922 the 
amount received as dividends from a Registered 
company should not be deducted. There is nothing 
in the Act from which it can be Jinf erred that in 
computing the taxable income 'of individuals or 
Hindu undivided families for purposes of super- 
tax dividends upon which super-tax has been paid 
by the Company should be deducted. The intention 
of the Legislature was to charge super-tax upon 
the income of companies as well as upon the 
income of individual share-holders including in 
the income of the latter the dividends received 
Irom the company although they had already been 
charged to super-tax at the flat rate of 1 anna. 
Super- tax must be separately paid on the profits of 
a company by the company itself .at the smaller 
rate and by the share- holder on the dividends 
received by him out of those profits as part of his 
income, the rate payable by him being on a sliding 
scale according to the amount of his total income, 
UDawson- Miller, CJ, and Mullick, J',). MAHABAJA- 
DHIBAJ OF DHABBHANGA V, COMMB. OF INCOME- 
TAX. 78 I.G. 783=a3 Pat. 570=^ 

2 Pat. I/, R. Cr. 25=1925 P, H. C. C. 69= 
5 P.Ii.T. 459= l.I.R. 1925 Pat. 475. 
—S. 66— Limitation. 

—Application for reference after one month-^ 
Maintainability, 

Where application upon which a reference is 
based is presented more than a month after the 
order has been passed which gives rise to that ap- 
plication no reference is competent. (Harrison and 
Campbell, JJ,), Banji LAL o, Empebor. 

90 I.G. 1018=6 Lab. 373=26 P.L.R. 796= 
I.I.R. 1925 Lab. 615. 

IRFORMATION. 

See (1) Pen All Code. 

(2) Ob. p. Code. 

— " Commission of offence. See Or. P. Code. 
INFRINGEMBNT~of Copyright. 

filse OOPTBICHT ACT. 

Of patent. See Pbnaii Code. 

^ Of, Trade Mark. 

See (1) PENAL OODE. 

(2) Trade mark. 

IKHRRENT POWER. 

See (1) Or. P. OODB, S. 661- A. 

(2) ORiMiNAL Trial. 

(8) Govt, of India act, S. 107* 
IH8PECTIOR— Of documents. 

See Or. P.O., S. 94, 

IRTERPRETATIOH OF STATUTES, 

Ambiguity. 

Codification. 

EJusdem-generia. 

English decisions. 

Fiscal Act. 

General and special Acta* 

General and special provisions* 

Hardship. 

Harmonious construction. 

Headings. 

History of Legislation* 

illustrations. 

Indian enactments. 

Intention of legislature. 

Or. D.— 102 


INTERPRETATION DF STATUTES -- EngHkh 
decisions. - • - 

Jurisdiction. 

Language. 

Liability. 

Liberal construction. 

Location of provisions. 

Marginal notes. 

Meaning of words. 

Penal Act. 

Powers of Court. 

Powers of legislature. 

Proceedings in Legislative GounoD. 

Retrospective effect. 

Rules framed under sections. 

Special powers. 

Statement of objects and reasons. 

Strict construction. 

Miscellaneous. 

— Ambiguity. 

Matter doubtful — Interpretation preventing 

abuse of process of law should be put, (Boys^ 
Young and Sen, JJ,). Emperor v, HiiNANOHig& 
SINGH. 123 I. G. 673=31 Cr.L.J. 556«' 

1930 A.L.J. 355=A.I.R. 1930 All. 265 (F.B.). 

— - P er Bhide, J.-^Where the language of 

enactment is somewhat ambiguous ' and two odh- 
struotlons are possible, the construction mosti 
beneficial to the subject will have to be preferred! 
according to the canon of interpretation, (Broad- 
way and Bhide, JJ,), Bes RAI v. Empebob. 

I ^ A. I. R. 1930 Lah. 781/ 

•—j— Where there are two possible oonstruotiohs 
it is the duty of the Court to use the common-sense 
construction. (Young, *7*,). Mansa SINGH v. 
Emperor. 119 I.C. 570= 1929 A.L. J. 1055= 
10 L.R.A. Cr. 137=30 Cr. L.J. 1085= 
51 All. 996=12 AJ. Or. R. 337= 
1929 Cr. 0. 355=A.I.R. 1929 All. 750* 


—Codification. 

— — •Practice, ’ 

When law has been codified, it cannot be’ 
modified gradually from day to day as the oh^ng-^ 
ing oiroumstanoes of a community, require, by 
rules of practice made to meet these impercepti- 
bly changing conditions. Any modification, 'how^* 
ever small must be made by the legislature, wh^- 
a suitable opportunity arrives. (Oummg and Bort^ 
Williams, JJ,), RbBATI MOHAN " 


V, Emperor. 


OhakbababtI* 
115I.C. 258=32 O.W.N. 955= 
56 Gal. 150=30 Cr.L.J. 533= 
12 A.I.Cr.R. 265=A.I.R. 1929 Cal. Bpi.. 
words of a statute should not be depart- 
ed from on the ground that something was omitted, 
to be enacted, and it is bad policy to add to CQdi-^ 
fied law some of the provisions of the* E,m 1}^ 
Common Law on the ground that the oodifiM law" 
is silent as to them. (Devadosa and ITolfer/JJ.). 

PBDDABHA RBDDI V, VARADA REDDI. . tf 

116 I.C. 887:.:32 Had. 9S2s;ag H.!l£i.'ll!. ilas. 
2 H.OV.C. 8sl929 H.V.N. 0ir.i:i.3. 618^ 

181.I.0r.S.21«i.I.R. 1929 2369! 

56 mi 

— EJusdem^generis. 

^Where general words follow pj^rMcular and 

specific words, they must be confined to things of 
the same kind as those specified. (Mirea ^nd 
Patkar, JJ,), Ravansx Mirji v, EmIpeboB, ,* 

120 I. Q. 3^6=53 Bom. 6^fif= 
31 Bom. L. R. 581=81 Cr. L.X i:03= 
1929 Cr.C. 51^ A.LR. 1929 Bom. 275. 
—English decisions. * r \ 

- — — -Words clearly" , thtentten of legls- 

lAtteMDefliiiti:cnir6n^gJiBh oaBeiEmonid notjb^ 
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IHTBRPREMTION OF STATUTES-Fiacali Acfe- 

Strlot Qonstractioii. 

Bcoepted. (Beasley, CJ, andPandalaitJ,),(BRBOF‘E‘) 
Veebappa V, Emperor. 31 H.L.W. 202= 
1930 M.W.N. 187=8 M. Cr. C. 156 = 
31|0i?,L.J. 625=A.I.B. 1930 Had. Ui. 
—PlBcal, Act— Strict ccttBtruction. 

—Per Fawcett^ J*.— Pisoal statuties must "be con- 
strued strictly. 8 Oal. 214, BeU on, (Fawcett and 
Patkar, JJ,), Emperor i?. Kadabbhai Usu- 
FALIiI, 103 I.C. 593=51 Bom. 896= 

28 Cr. Ii.J. 705=29 Bom. L.R. 987= 

8 A.l. Cr. R. 346= A.l.R. 1927 Bom. 483. 

— Figcal Act— Surplusage. 

Per Mukerji, J'.—Unless and until tlie 

language used in a statute makes the meaning 
entirely insensible every word used must be given 
its plain meaning especially in a Pisoal Act. It 
cannot be said that any word might have been 
used unnecessarily as a mere tautology or as 
‘‘harmless words.*’ (Boys, Kendall and Young, 
on diffefence between Mukerji and Niamatulldh, 
JJ»). In the matter of LAOHHMAN Prasad Babu 
Bam op Oawnpore. 1930 A.L. J. l= 

1980 Cr. C, 113=A.I.R. il930 AU. 49 (P.B,). 
«^aiieral and special Act. 

——A general Act is to be so construed as not to 
repeal a particular one, that is one directed 
towards a special object. A general later law does 
not abrogate a special one by mere Implication. 
Mary Seward v. Vera Crus, (1884) 10 A.G. 59, Bel. 
OH. (Prideaux, Kmkhede and Kolhatkar, A.J,Cs.). 
GOLA V, Emperor. 114 1.C. 273=24 N.L.R. 158= 
30 Cr. L.J. 258=12 A.l Cr.R. 177= 
A.I.R. 1929 Hag. 17 (P.B.). 

statute does not repeal particular one, 

> It is a cardinal rule of interpretation that a 
general statute is to be construed as not repealing 
a particular one, that is, one directed to a special 
object or a special class of objects. (Shadi Lai, 
C.J. and Addison, J,). Rannun v, King-Bmpb- 
BOB, 94 I.G. 901=7 Lah. 84=27 Cr.L.J. 709= 
27 P.L.R. 583=A.I,R. 1926 Lah. 88. 
To what extent the provisions of a special 
enactment override the provisions of a general en- 
actment must depend upon the language of the 
special Act. (Mullick, Ag,CJ, and Jwala Prasad,!,], 
lAGWA Dhanuk w. Emperor. 93 I.G. 884= 
8 Pa*. 63=7 P.L.T. 396= 27 Cp.L.J. 484= 
A. I. R. 1926 Fat. 232. 

Genaval andBpecial provisions. 

—W here there are two provisions one specific 

and the other general, the specific provision ought 
to b^ allied in preference to the general one. (Muk^ 
er5\t J7], Ram Nath v. Emperor. 84 I.G. 714= 
47 AIL 268=22 A.L.J. 1106=26 Qr.L.J. 862= 
6 L.RtA. Gr. 25=A.I.R. 1925 AIL 230. 
— Havdsihp. 

~”"M unieipal Law, 

Municipalities are statutory bodies and they are 
created by a statute for the benefit of the public ; 
and it is not proper that any provision of law 
i^lating to them should be so construed as to 
work hardship or injustice. The provisions of 
Municipal law prescribing periods of limitation 
under it, should not be understood as if they were 
articles of the Limitation Act, (Levadoss, !,), 
HimioiPAL OouNOiL, Chidambaram: v. Sdbra- 
MANIA IVEB, 112 I. G, 210=28 H.L.W. 501= 
1928 M.W.H. 784=1 H. Cr. C. 315= 

29 Cr. L,J. 994=11 A.L Cap, R. 263= 
'A,I,R. 191^ :ipr^. 1157=55 ILIaJ, 490. 


IKTERPRETATIOH op statutes -^H istory 
of legislation. 

—Harmonious construction— Avoidance of iir* 
consistency. 

-0. P. Gode, 0, 43, JR. 1 («?) and 0, 47, B, 7. 

The two provisions of the code are not mutually 
inconsistent but are really complementary of each 
other. The one gives the right to appeal and the 
other defines the extent to which that right can be 
exercised and according to the well-established 
rule of ooustruotion that where two co-ordinate pro* 
visions in an enactment are apparently inconsistent 
an efiort be made to reconcile them. The two must 
be read together and taken together and thus they 
do not give an unlimited right of appeal. And even 
assuming that the rule that if two sections of a 
statute are repa^ant the last must prevail and 
override the earlier applies 0. 47, R, 7 should be 
held to control and restrict the earlier rule. Ebbs v, 
BouZnois, L. R. 10 Oh. 479 and Wood v, Biley, 
L.R. 3 0. P. 26, Foil; A.I.R, 1926 Bom. 121, Diss, 
from ; 11 P.R. 1913 and cases of other High Courts 
referred, (Tek Ghand, J,). SikandAr Khan c. 
BALANDKHAN. 101 I.G. 606=28 Cr.L.J. 478= 

A.LR. 1927 Lah. 433. 

It is one of the cardinal principles of inter- 

pretabion of Statutes that the ooustruotion which 
produces the greatest harmony and the least inoon- 
sistenoy between difierent parts of the same Statute 
should prevail. Attorney General v, Sillem, (1863) 
38 L.J. Ex. 92, Bel, on, (Percival, !, 0,, Bupchand 
Bilaram, A. J, Os). MAHOMED abdul Majid v. 
Emperor. 101 I.G. 471= 28 Cr. L.J. 439= 

8 A.L Cr. R. 43= A.LR. 1927 Sind 173. 
—Harmonious construction— Sections in same 
statute. 

.Where two co-ordinate sections are apparently 

inconsistent an efiort must be made to reconcile 
them. (Mirza and Patkar, JJ,). Ratansi HIRJI v. 
Emperor, 120 I.C. 356=53 Bom. 627= 

81 Bom. L.R. 581=31 Cr.L.J. 103= 
1929 Cr.G. 412= A.LR. 1929 Bom. 274. 

B upchand Bilaram, -4. 7.0.— It is the duty of 

the Court to construe the provisions of the statute 
in such a manner as not to allow one provision to 
stultify the other, and if possible the provisions in 
one section should be read as a qualification of 
the other, so that some effect furthering the inten- 
tion of the legislature may be given to each. 
1 Bom.67 and 26 Oal. 130, Bel, on, (Percival, J.O.^ 
Aston, Bupchand Bilaram and Lesouza, A,J, Cs,), 
Emperor v. Jiadd, ill I.C. 865=22 S.L.R. 349= 
29 Cr.L.J. 945= A.LR. 1928 Sind 149 (P.B.). 
—Harmonious construction— Two statutes. 

The language of every enactment must be so 

construed, as far as possible, as to be consistent 
with every, other which it does not in express terms 
modify or repeal. (Mirza and Patkar, JJ,)k 
RATANSI Mir ji V, Emperor. 120 LG. 856= 
53 Bom. 627=31 Bom.L.R. 581= 81 Cr.L.J. 103= 
1929 Gr. G. 41=A.LR. 1929 Bom. 274, 

—Headings. 

Headings cannot militate against clear langu- 
age of sections. (Wallace and Madhavan Nair, JJ,), 
KALYANJI V, RAmdebn. 86 I.C. 449=48 Mad. 393= 
21 M.L.W. 664=26 Cr. L.J. 801= 
A.LB. 1925 Mad. 609=48 M. L. J. 290. 
—History of Legislation. 

—To understand meaning of a section, Listory 
thereof should be considered, (Dalai, J,), Manni 
LAIi AWASTHI tJ, EMPEROR. 116 I.C. 804= 

51 AIL 459=11 A.I.Gr.R. 250= 
10 L.RJLCr, 34=30 Cr.L.J. 694= 
1929 A,LJ.33=A,I,B, 1028 AIL 682, 
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INTERPRETATION OF STATUTES — History 
of legislation. 

Historical survey is permissible only if there 

is reasonable doubt. 

Per MooherjeOf J , — A historical survey is not 
permissible in the interpretation. Such reference 
to the history of Legislation can only be legiti- 
mately made, when reasonable doubt is entertain- 
ed as to the true construction of a statute. The 
operation may, however be easily carried too far, 
and may, in the case of codifying statutes, lead 
to results which have been emphatically condemn- 
ed in decisions of the highest authority, (1891) 
A.O. 107; (1892) A.O. 481; 23 I. A. 18, Foil, 

The proper course is, in the first instance, to 
examine the language of the statute, to interpret 
it, to ask what is its natural meaning, uninfiuenoed 
by considerations derived from the previous state 
of the law. To begin with an , examination of the 
previous state of the law on the point is to attack 
the problem at the wrong end ; and it is grave error 
to force upon the plain language of the section of 
Indian Statute an interpretation which the words 
will not bear, on tho assumption of a supposed 
policy on the part of the legislature to adopt or to 
vary, as the case may be, the rules of the English 
law on the subject, 35 Oal. 34 (F.B.); 45 Oal. 388; 
35 Cal. 701, Foil, (MooTcerJee, Richardson, 0, G, 
Ghoshs Cuming and Page, JJ,), Emperor u. 
Barbndra Kumar Ghose. 81 LC. 333= 

28 G.W.N, 170=38 C.L.J. 411= 
25 Cr. L.J. 817= A.I.R. 1924 Cal. 257 (P.B.). 
---Illastvatioiis. 

^——Illustrations are preferred to marginal notes. 

Illustrations do not stand on the same footing 
as marginal notes. Marginal notes may not be 
notes enacted by the legislature and they cannot 
be referred to for the purpose of construing the 
enactment; on the other hand Illustrations are part 
and parcel of enactment, A,I.R. 1926 P.O. 242, 
Ref, {Wazir Hasan and Raza, JJ.), RAM LAL v. 
Emperor. 106 I.O. 218=3 Luck. 244= 

1 L.C. 879=28 Cr. L.J. 1029=9 A.I.Cr.R. 217= 
A.I.R. 1928 Oadh Id. 

■ - An illustration only simplifies the law as 
enacted in the Code and cannot certainly be taken 
to restrict the sense of the section. {Muherfi, J,). 
Ohhotey Laii V, Emperor. 83 LC. 722= 

26Cr.L.J. 378=5 L.R.A.Cr. 199 = 
A.I.R. 1925 All. 220. 

•—Indian enactments. 

, Fforde, J , — The construction of an Indian 

‘Statute depends entirely upon the meaning of the 
word therein used and its interpretation must not 
be influenced by , any similar provision of the 
English Law. A. I. R. 1928 P. C. 2, Foil.; 
A.I.R. 1928 Lah. 308, Diss, from, (8hadi Lah C^J,, 
Harrison, Fforde^ Teh Cahnd, Jai Lai, Dalip 
Bingh and Agha Haidar, JJ.), SuKSAR v. EMPER- 
OR. 113 I.C. 6=10 Lah. 283=30 P.L.R. 197= 
11 L.L.J. 139=30 Cr.L.J. 414= 
12 A.I.Cr.R. 382= A.I.R. 1929 Lah. 344 (F.B.). 
—Intention of legislature -Materials for find- 
ing. 

PetBupohand Bilaram, A, J. O . — One of the 

cardinal rules of interpretation of statutes which is 
often times referred to as the golden rule is that the 
grammatical and ordinary sense of the words used 
by the legislature in expressing its intention is to 
be adhered to, unless that would lead to some 
absurdity or some repugnance or inoonsistenoy 
with the rest of the statute, in which case the gram- 
matical and ordinary sense of the words may be 
modified} so as, to avoid absurdity, repugnance and 


INTERPRETATION OF STATUTES— Intention 6t 
legislature— Relevancy of. 

inconsistencies. Pocock v. Pickering, (1852) 

789, Rel, on, {Percival, J,G,, Aston, Bupchand Bila^ 
ram and Desouza, A,J,Cs,), Emperor v, JIAND, 
111 I.C. 865=22 S.L.R. 849= 
29 Cr.L.J. 945= A.I.R. 1928 Sind 149 (F.B.). 

Intention of an Act ought to be ascertained 

from the words used in the enactment. Salomon Vt 
Salomon, (1897) A.O. 22, Ref, (Fawcett and Patkar, 
JJ,), Emperor v, Kadarbhai USAFAriUi. 

103 1. C. 593=51 Bom. 896=; 

28 Cr. L. J. 705=8 A. I. Cr. R. 346= 
29 Bom. L.R. 987=A.1.R. 1927 Bom. 483. 

Expressed in words of enactment. 

Intention of the Legislature is a common but 
very slippery phrase, which popularly understood, 
may signify anything from intention embodied in 
positive enactment to speculative opinion as to 
what the Legislature probably would have meant, 
although there has been an omission to enaot it^ 
In a Court of Law of what the Legislature 

intended to be done or not tje done can only be 
legitimately ascertained frbin what it has chosen to 
enact, either in express words or by reasonable and 
necessary implication. Salomon v. Salomon & Co,^ 
(1897) A.O. 22, Ref. (Fawcett and Madgavkar, JJ,}, 
GAMADIA V, EMPEROR. 91 I. C. 94998 

50 Bom. 34=27 Bom. L.R. 1405= 

27 Cr. L. J. 165= A. I. R. 1926 Bom. 57. 

—Intention of legislature— Penal Act. 

Paramount object is to ascertain legislative in* 

tent, 

Lobo, A.J.O.-^An omission which the context 
shows with reasonable certainty to have bean un- 
intended may be supplied at least in enactments 
which are construed beneficially, as distinguished 
from strictly, bat the tendency of modern deci- 
sions upon the whole, is to narrow materially the 
difierenoe between what is called a strict and a 
beneficial construction. All statutes are now con- 
strued with a more attentive regard to the Ian* 
guage, and criminal statutes with a more rational 
regard to the aim and intention of the legislature* 
than formerly. The paramount object, in constru- 
ing penal as well as other statutes is to asoerbain 
the legislative intent. (PercivaHi J, Astoii^ 
Bupchand Bilaram, Be Souza and Lobot A,J:Ce,)\ 
Emperor v. Noob Mahomed. i 05 1.0* 4^3:$ 
22 S.L.R. 157=9 A.I. Or. R. 

28 Cr.L.J 913= A.I.R. 1928 Sind 1 (f.B.)^ 

—Intention of legislature— Principles. 

Per Niamatullah, J , — It is one of the elmeas?* 

tary construction of statute that it should be SSI 
read as to avoid introducing what the leglslatmeeclms 
not thought fit to introduce, and that a oonstzuirilhni 
which has got that efiect should be finally rejected^ 
(Boys, Kendall and Young, JJ^ on differmoe Msbe&ii 
Mukerji and Niamatullah, JJ.). In the matter of 
LAKHHMAN PRASAD BABU RAM OP CUWNPOBE. ■ 
1980 A.L.J. l=1930 €ri a iidm 
A.I.R. 193fiAll. 49 (P.B.); 
—Intention of legislature— Helevanoy pf. 

Per Bhide, J , — ^It is an elementoy rule of the 

construction of a statute that the provisions of an 
.enactment must be construed aocoiding to its plain 
wording and nothing can be imported into it w&Mf 
on the basis of any speculation as to the intentlofi 
of the legislature. (Broadway and Bhide, /J*.). t>Efl 
RAX V, EMPEROR. >1. 1. R, 1930 L^h. TRjt. 

— : — f-Where the langisags-ol a stattate Is tfiearf 
not^pi^lssibk to 
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(ITIJEftPRETATiaN OP STATUTES— Intention ot 
legislature— Releyancy of. 

tiie'iegis'labTire. (Broadway, J", on difference between 
^(ifarAli and BMde, JJ.), THIEAJ v, EMPEROR. 

119 I,C. 265=30 Cr.L.J. 1019=1929 Cr.C. 205= 
11 Lah. 55=A.I.R. 1929 Lah. 6«1, 

* — ^When once the intention of the legislature is 
plain, it is not the province of a Court to scan its 
wisdom or its policy. Its duty is not to make the 
law reasonable, but to expound it as it stands 
according to the real sense of the words, (Macleod, 
Q.J, and Coyajee, /.). Emperor v. Thaeordas 
MOTIRAM. 89 I.C. 1031=26 Cr.L.J. 1463= 

27 Bom. L.R. 1023= A.I.R. 1925 Bom. 505. 

^ ^If the ordinary grammatical construction of 

a statute will result in a manifest contradiction of 
the apparent purpose of the Act, the rules of gram- 
mar are subordinated to the rules of common 
aense and the statute is construed with reference to 
tiro intention of the Legislature. (Baymond and 
Astonj A,J. Os.). Hyderabad Municipality u. 
K'AZI PAKHRUDIN. 81 I.C. 134=17 S.L.R. 278 = 
25 Cr. L J. 646= A.I.R. 1923 Sind 90. 
—Jurisdiction. 

^ : — Inferior Court, 

» The rule defining the jurisdiction of an in- 
ferior Court, i)ie,t a Court of limited jurisdiction 
either in point of place or of eubjeot*matter, is 
not that where it appears upon the face of the 
grooeedings that the inferior Court has jurisdio- 
tioDf, it will be intended that the proceedings are 
regular; but that, unless it so appears, that is, if 
It appear affirmatively that the inferior Court has 
no jurisdiction or, if it be left in doubt, whether it 
has Jurisdiction or not, no s.uoh intendment will 
Jie, made. (Percival, J, 0,, Aston, Bupchand 
Bilaramt Be Souza and Lofio, A, J, Cs,). Empbrob 
p. HooR Mahomed. lOd 1. C. 433=22 S.L.R. 157= 

9 A.I. Cr. R. 66=28 Cr. L. J. 913= 

, ; A.LR. 1928 Sind 1 (F.B.). 

’ . "■—The jurisdiction vested in a superior Court 
Js 4 ot to be ousted except by express language 
or obvious, inference from the provisions of a 
jBtatute^' (Percival, J. C, and Bupchand Bilaram, 
4^J.P.). ' MAHOMED ABDUL MAJID v. EmPBROR. 

101 [I.C. 471=8 A.I.Cr.R. 43=28 Cr.L.J. 439= 

J A.I.R. 1927 Sind 173. 

> \ ^Bpecial presumptions of England not to be re- 
'sorted to: 

\ Per Biohardson, C, J, and Newbould, */■.— Indian 
statutes being of the modern character, it is wholly 
advantageous and desirable that they should be 
Intiarptet^d by the ordinary canons without resort 
to an adventitious presumption recognised, it may 
<be, in ‘England but not sanctioned by general prin- 
<}iple and not authorised by anything in the Indian 
Cteneral Clauses Act which is itself so far as it goes, 
a statutory Code of construction* It is for the 
Legislature when it creates a new jurisdiction to 
Refine and limit the extent of that jurisdiction and 
*5fhen question arises as to what powers are or are 
hot conferred, the answer ought to be found within 
the four comers of the statute. (Sanderson, 0. /., 
ft^mfiion, Bichatdson, Newbould cmd C,C. Chose, JJ,), 
Ram Sa<jab Mondal albk haskab. 

, . * ' ’67 I.C. 177=49 Cal. 682=23 Cp. L.J. 358= 

. , , . 85 C.L.J. 247=26 C.W.H. 442= 

I i A.I.R. 1922 Cal. 59 (P. B.). 

rr^A»|uage. 

-^r— The first canon of construction of a statute 
^Sith^t the language of the enactment should be 
i^ehiaevit stande and efieot be given to it , if it is 
;olear. .J§ule .applied to construction of S. 59 of the 
^6;eft¥''Aot,^(P^rsow andJaci^, J'J.h ! Mmsab. 


INTERPRETATION OP STATUTES - Marginal 
note. 

SARDAR V, Emperor. 34 C.W.N. 956= 

52 C.L.J. 171=1930 Cr. C. 908= 
A.I.R. 1930 Cal. 577, 

-Liability. 

——If a statute creates a new duty or imposes a 
new liability, and prescribes a specific remedy in 
case of neglect to perform the duty of discharge... 
the liability, the general rule is that no remedy 
can be taken but the particular remedy prescribed 
by the statute. (5w7zra war djy, Duval and B.B, Chose, 
ASHUTOSH Ganguly v» E.L. Watson. 

98 I.C. 116=53 Cal. 929 = 44 C.L.J. 350= 
27 Cr.L.J. 1268= A.I.R. 1927 Cal. 149. 
—Liberal construction. 

The law does not favour legal and strained 

intendments, when over-minute precision may con- 
found legal certainty* (Kennedy, J, C.. Aston^ and 
Be Souza, AJ,Cs,), Emperor v, NABU. 

90 I.C. 434=20 S.L.R. 34=26 Cr. L.J. 1554= 
A.I.R. 1926 Sind 1 (P. B.). 
—Location of provisions. 

Per Niamatullah, eT’.— The order in which the 

provisions occur may in some oases assist the 
Court in construing one of those provisions. But 
where the arrangement is consistent with a reading 
which gives efieot to the entire language of that 
provision, its plain meaning cannot be departed 
from only because a difierent location of such 
provisions would have made that meaning clearer. 
(Boys, Kendall cmd Young, JJ, On difference be-' 
tween Muherji and Niamatullah, IJ,), In the 
matter of Lachhman Prasad Babu Ram op 
OAWNPORE. 1930 A.L.J. 1=1930 Cr. C. 113= 
A.I.R. 1930 All. 49 (P.B.). 

— ^Marglnal note. 

Although a marginal note does not form 

part of a particular section it is of some assistance 
in properly construing a section. (Prideaux, Kin- 
hhede and Kolhatkdr, A,J,Os,), GOLA v, Empbbob. 

114 1. C. 273=24 N. L. R. 158= 
30 Cr.L.J, 288=12 A.I.Cr.R. 177= 
A.I.R. 1929 Nag. 17 (P.B.). 
— Referring to the marginal note is not a legiti- 

mate canon of interpretation. (Wallace and Madha- 
van Nairf JJ,). HATES A MUDALIAR, In re, 

991.G. 324=50 Mad. 733 = 
1927 M.W.N. 6=28 Cr. L.J. 116=38 M.L.T. 166 = 
7 A.L Cr. R. 263=26 M.L.W. 890= 
A.I.R. 1927 Mad. 156= 81 M.L. J. 704 . 

Side notes are no real guide to the intention 

of the Legislature. The safest guide to it is the 
language of the section. A section must he inter- 
preted according to its plain language although 
the provision of some other Code is abrogated* 
(Kotval, A.tl.C.), Bhagia v. King-Emperor. 

100 I.C. 820=28 Cr.L.J. 340= 
7 A.I.0r.R. 575= A.LR, 1927 Nag. 203. 

■ " There is no objection to Court’s referring 

for the purpose of explaining the ambiguity, if any, 
In the section, to the marginal note. 4 All. 887 and 
20 Cal. 609, Bel, on, (Kincaid, J, C, and Bupchand 
Bilaram, A.J.G,), Empebob vi LUKMAN. 

98 I.C. 49=21 S.L.R. 107* 
27 Cr.L. J. 1283=A.I.R. 1927 Sind 39. 
— ■ — Marginal note is not part of section and it 
cannot alter obvious meaning of the section. (Mac- 
leod, 0,J, and Shah, /.)• Madhay v. Emperor. 

96 LC. 121=28 Bom. L.R. 671 = 
27 Cr. L.J. 873= A.LR. 1926 Bom. 382* 

If the language of a statute is not quite 

bleary the marginal - uotes in .the . statute may be 
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INTERPRETATION OP STATUTES-Meaning of 
words— Different words. 

used to find out the drift. (KHshnan^ J".), A. E. 
Smith, In re, 81 1.C. 72=18 M.L.W. 879= 

33 M.L.T. 185=25 Cr. L.J. 683= 
A.I.R. 1923 Mad. 388=35 M.D.J. 731. 
—Meaning of words— Different words. 

Per Sulaiman, Ag. G.J. — When two distinct 

words are used in the same section, the ordinary 
rule of construction ia that they do not mean 
identically the same thing. (Sulaiman^ Ag, C, J, 
Boys, Banerji, Kendall and Weir, JJ,), EMPEROR 
1?. PhuOHAI, 113 I.C. 317=50 All. 909 = 

26 A.Ii.J. 1257 = 9 L.R.A. Cr. 139= 
10 A.I. Cr. R. 531=30 Cr. L.J. 133 = 
A.I.R. 1929 All. 33 (F.B.). 
—Meaning of words— Ordinary sense. 

It is an established principle of construction 

of statutes that words used in an enactment should 
be taken in their ordinary sense especially when 
the sense is appropriate to the context. (Zafar Ali 
and Bhide, JJ.), MULA MAL v, EmpeboR. 

120 I. C. 188=11 Lah. 23=31 Cr.D.J. 39= 
1929 Cr. C. 163 = A.I.R. 1929 Lah. 607. 
If the precise words used are plain and un- 
ambiguous, a Court is bound to construe them in 
their ordinary sense, even though they lead to an 
absurdity or manifest injustice. (Percival, J,0, and 
Aston, Eupcliand Bilaram, Be Souza and Loho, 
A,J,Cs,), Emperor - u. Noor Mahomed. 

» 105 I.C. 333=22 S.L.R. 157=9 A.I.Cr.R. 66= 

28 Cr. L.J. 913= A.I.R. 1928 Sind 1 (F.B.). 
—Meaning of words— Reasonable sense. 

^It is an elementary principle of the interpre* 

tation of statutes that you must give a reasonable 
meaning to every expression. (Walsh, Ag,C,J, and 
Pullan, J,), Emperor v, Bhairon. 97 I.C. 328= 
39 All. 230=7 L.R.A. Cr. 183= 
27 Cr. L.J. 1116=25 A.L.J. 93= A.I.R. 1927 AIL 50. 
t— Meaning of words — ‘ The.’ 

The definite article “the” is freguently used 

in legislation in the same sense as the G-reek *’tis”. 
^alsh and Byves, JJ.), B. Ram Nath v. 
Emperor. 83 I.C. 653= 36 All. 6ii= 

22 A.L.J. 397=5 L.R.A. Cr. 109= 
26 Cr. L.J. 93= A.I.R. 1923 All. 684. 

—Penal Act. 

^Where there is reasonable ground for doubt 

as to the correct interpretation of an enactment 
that interpretation should be adopted which is 
most in favour of the person to be penalised, 
especially in fiscal and penal statutes. (Boys, 
Young and Sen, JJ,). Emperor v, Hunanchal 
SINGH. 123 I.C. 673=31 Cr. L.J. 536= 

' 1930 A.L.J. 353= A.I.R. 1930 All. 265 (P.B.). 

- — -Per Beilly, J. — If two interpretations of a 

Section were grammatically possible the ordinary 
canons of interpretation would compel the Court to 
^dopt in the interest of accused persons the stricter 
dnd narrower one, a construction which would give 
less scope to the excepbional extension of what may 
be used again st^an accused at his trial. Observations 
made with reference to the meaning of the word 
“confession” in S. 80 of the Evidence Act. (Waller 
and Beilly, JJ,), Pebiyaswamy Mooppan v. 
Emperor. 32 M. L. W. 527=1930 M.W.N. 358= 

59 M.L. J. 371. 

—Criminal Procedure Code, 

In matters of interpretation of rules of Criminal 
Procedure any doubt felt by the Court ought, as in 
the case of an actual trial, to be resolved in favour 
of the accused, (Wallace, Madhamn Nair, Jackson, 
Anmt?MJcriahna Avyar and Bddy, J J,), 0. K. N. 
DAREbA IYER V. EMPEROR. 1930 H, V.N. 239 (FB.) 


INTERPRETATION OF STATUTES -Penal Act, 

Excise Act, 

A penal law like the Excise Act has to be 
strictly construed and should be interpreted* 
generously in favour of the subject. (Sen and 
Niamatullah, JJ,), Radhby Shiyam i;, Mewa 
LAL. 116 1.0.89=51 ail 506= 

1929 A.L.J. 212= A.I.R. 1929 AIL 210. 
—In construing penal statutes in the case of 
doubt the construction favourable to the subject 
should be preferred. (Broadway, J,, on difference 
between Zafar Ali and Bhide, JJ,), Thiraj -y 
Emperor. 119 I. C. 266=30 Cp.L.J. 1019= 

1929 Gp. C. 205=11 Lah. 55= 
A. I. R. 1929 Lah. 631« 

■: PeiEforde, J, — Statutory rules which in- 

volve penal consequences for infringement must, 
be strictly interpreted. (Eforde and Skemp, JJ,), 
Gopal Singh v. Crown. 116 LC. 709= 

30 P.L.R. 137=30 Gr.L.J. 663= 
13 A.I.Cr.R. 93= A.I.R. 1929 Lah. 163. 

On the ordinary principles of penal legisla- 
tion a penal provision does not have retrospective 
effect. (Carr, J,), Nqa Po Ngwe v. Emperor. 

120 I.C. 692=7 Rang. 335=1929 Cr. C. 336= 
31 Cr. L. J. 173= A.I.R. 1929 Rang, 278. 

Penal Code, S, 109. 

(Per Baguley, J, in the order cf reference), — ^Al- 
though a Penal law must be interpreted as far as 
possible in favour of the subject still the Court is 
not justified in adding at the end of the section a 
qualifying or explanatory phrase which is not to 
be found in the section itself. That being so the 
Court is not justified in saying that the words 
“punishment provided for the offence” in S. 109 
mean punishment provided for the offence either 
in the Penal Code or in some special or local law,^ 
7 L.B.Ra 63, Biscussed and Bfot appr, (Butledge^ 
C,J, and Maung Ba and Meald, JJ,), Emperor 
V, Maung Pu xai. 118 i. c. 637= 

7 Rang. 329= 30 Cr.L.J. 961=' 
1929 Cr. C. 177=A.I.R. 1929 Rang. 203 (F.B.)., 
—Provisions of other statute cannot impliedly 
take away right to prosecute under Penal Code. 
22 Cal. 131, Bist. (Wallace, J,), MALAIAPPA GOUN-, 
DAN V. Emperor. 115 I.C. 232= 30 Cr.L.J. 332= 
32 Mad. 79=28 M.L.W. 621=1 M. Cr. C. 317= 
A.I.R. 1928 Mad. 1235=55 M.L.J. 715. 
— Arms Act. 

A peaal enactment like the Arms Act must be 
construed in favour of the individual person where 
any doubt exists. (Findlay, J,C.), Seth BALKISAN- 
V, EMPEROR. 109 I.C. 311= 11 N.L, J. 83= , 

29 Cr.L.J. 575=10 A.I.Cr. R. 338= . 

A.I.R. 1928 Hag. 219.: 

* Strict construction * means benefit of doubt , ' 

' if any, should be given to party to be charged. 

Per Bupchand Bilaram, A,J,0, — It is no doubt 
true that a penal statute or a notification confer- 
ring criminal jurisdiction in pursuance of powers! 
vested by a penal statute should be construed' 
strictly, and that omissions, if any, may not bei 
supplied lightly, but there is no absolute bar to the ’ 
omission being supplied in fit cases. 

The rule of ‘strict construction’ of penal statutes 
as modified in modem times is not so rigid or 
unbending as it was In times gone by and the^ 
rule means very little more than that such statutes . 
are to be fairly construed like all, others according 
to the legislative intent as expressed by the statute 
itself or arising out of it by necessary implication,' 
^ but if there be any lair and 'reasonable doubt, the 
1 statutes should be so t^eonstrued as' to give, that 
P^^. sought to hu^ 3 ta;g^d 4 he 



162? CRIMINAL DIGtSST, 1924-1930. 1628 


IHTBRPRETATION OF STATOTES-Penal Act. 
{percival, J.G,^ A&ton^ Eu^ochand Bilaram, De 
Souza and Loho^ A,J»Gs,). Empebor v» ]^oob 
MAHOMED. 105 I.C. 533=s22 S,L. R. 157= 

9 A.I.GP. R. 66=28 Cr.L. J. 913= 
A.I.R. 1928 Sind 1 (F.B.). 

— Cr. P, Code, 8. 15. 

Fex LobOy A.J.G,—A notification investing cer- 
tain Magistrates with certain powers can hardly 
fall within the category of statutes or notifications 
which are to be strictly construed. (Percival, J,0,, 
Aston, Eupchand Bilaram, DeSouza and Lobo, 
A,J,Os.). Bmperob V. NooB Mahomed. 

105 1. C. 333 = 28 Cr. L.J. 913= 
9 A.I. Cr.R. 66=22 S.L.R. 157= 
A.I.R. 1928 Sind 1 (F.B.). 

— Plain and common sense meaning should he 
taken. 

All penal statutes are to be construed strictly, 
that is to say, the Court must see that the thing 
charged as an oSenoe is within the plain meaning 
of the words, used, and must not strain the words 
on any notion that there has been a slip that there 
has been a casus omissus, that the thing is so 
clearly within the mischief that it must have been 
intended to be included and would have been 
included if thought of. But where the thing is 
brought within the words and within the spirit, 
there a penal enactment is to be construed like any 
other instrument, according to the fair common 
sense meaning of the language used, and the Court 
is not to find or make any doubt or ambiguity in 
the language of a penal statute, where such doubt 
or ambiguity would clearly not be found or made 
in the same language in any other instrument. 
Dyke v. SJlUoit, 1871 L.R. 4 P.O. 384, Eef, {Fawcett 
and Madgavkar, JJ,). Gamadia v* Bmpebor. 

91 I.C. 939=50 Bom. 34=27 Bom.L.R. 1405= 
27 Cr.L.J. 165= A.I.R.1926 Bom. 57. 

■ - -’ ^ Whether command to a rule-making body is 

directory or mandatory depends on the terms of parti- 
cular enactment, 

The provisions of a penal statute must be strictly 
construed; and it is eq.ually true that in penal 
statutes the duties cast upon bodies with delegated 
powers are generally construed as imperative rather 
than directory. But each statute has to be constru- 
ed according to its own terms and no inflexible rule 
can be laid down to determine whether the com- 
mand to a body entrusted with the power of fram- 
ing rules is to be considered merely as a direction 
involvingno invalidating consequences if disregard- 
ed or as coercive with an implied nullification if 
disobeyed. In earch case regard must be had to the 
scope and object of the enactment in question. 
iFforde and Campbell, JJ.), Empeeob v. Barkat, 
96 I.C. 152=7 Lah.507= 27 Gr.Ii.J. 888= 
27 Pat.L.R. 791= A.LR. 1926 Lah. 447. 
——A penal statute like the Penal Code should 
be construed with the strict and narrow sense. 
When an enactment may entail penal consequences 
no violence must be done to its language in order 
tn bring people within it: but rather care must be 
taken that no one is brought within it who is not 
within its strict language: London County Council 
V. Aylesbury Co., 1 Q.B. 106 and ^ull Dock Co, v. 
Browne, 86 R. B. 459, Eef, {Findlay, Off g, J .G.). 
ISMAID PANJU V, KING-EMPBBOR. 89 I.C. 523= 
21 N.Ii.R. 152=26 Cr.L.J. 1387= 
A.LR. 1926 Kag. 137. 

Two mecmngs. 

Where an act is ambiguous and there are 
two possible interpretations, , one , of whioh would 
mitigarfce the pena%, anA :oth6r ^would aggra- 


INTERPRETATION OF STATUTES — Rules 
framed under sections. 

vate it, the former should prevail, Sildesheimer v. 
W, and F, Faulkner, Ltd., (1901) 2 Oh. 652, FolL 
{Kennedy, Eupchand Bilaram and Lobo, A, j. Cs.), 
EMPEROR tJ. AHMED. 96 I.C. 113=29 S.L.R. 163= 
27 Cr. L. J. 865= A.I.R, 1926 Sind 273 (F.B.). 

Criminal Statutes must ba interpreted 

strictly, {Wallace and Madhavan Nair, J'J',). 
P. ATHAMU, In re. 86 I.C. 283=26 Cr. L.J. 747 = 
20 M.L.W. 914= A.I.R. 1925 Mad. 239. 
—Powers of Court— Administration of law. 

Where rule of law is absolute in terms, it must 

be given effect to. 

Where a rule of law is absolute in terms, the 
said rule has got to be observed and duly given 
efieot to, and it is no province of a Magistrate 
to deviate from the said rule. {Sen, J.), LUTTUR 
V, Emperor. 31 Cr. L.J. 590=1930 A.L.J. 547= 

A.I.R. 1930 All. 263. 
—Powers of Court— Raising doubts. 

Pei Jack, J . — If the words of a statute be 

plain and clear it is not for the Court to raise any 
doubt as to what they mean. {Eankin, C.J., 
C. C. Chose, Suhrawardy, Mukerji and Jack, JJ,), 
PADAM Prasad u. Empeeob. 119 I.C, 193= 
50 C. L. J. 105 =33 C. W. N. 1121= 
30 Cr. L. J. 993 = 1929 Cr. C. 228= 
A. I. R. 1929 Cal. 617. (S.B.). 
— Powers of Court— Miscellaneous. 

Points of convenience or practice cannot 

control statutes. {Shah, and Crump, JJ,). G, S. 
Fernandez v. Bmpebor. 59 I.C. 129= 

45 Bom. 672=22 Cr. L. J. 17= 
A. I. R. 1921 Bom. 374. 
—Proceedings in Legislative Council. 
•—{Quaery) Per BhAde, J*.— It is doubtful whe- 
ther Courts can refer' tp report of Select Committee 
sitting to amend a statute, while interpreting the 
same. {Broadway, J., on difference between Zafar 
Ali and Bhide, JJ.). Thiraj v. Empebob. 

119 LG. 265=30 Cr. L.J. 1099=1929 Cr. G. 205= 
11 Lah. 55= A.LR. 1929 Lah. 641» 
—Retrospective effect— Procedural law. 

Statutes relating to procedure have retros- 
pective effect. {Greaves and Duval, JJ.), RAJI3 
LOOHAN DHAB V. JOGBSH CHANDRA BAS GUPTA. 

84 1. G. 705=28 C.W.N. 998= 
26 Cr. L.J. 353= A.LR. 1924 Cal. 983. 
-—Amendment in Cr. P. Code , Soh. 11 
regarding the trial of an offence under S. 477-A 
of the Penal Code relates to procedure and has 
retrospective effect. (Greaves and Duval, JJ,), 
RAJIB LOOHANBHAE V. JOGBSH ChANDRA DAS 
Gupta. 84 I.C. 705=28 C.W.N. 998= 

26 Cr. L.J. 3d3=A.LR. 1924 Gal. 983. 
—Eights and procedure. 

It is settled law that new procedure affects by** 
gone transacuions and alterations in procedure are. 
always retrospective. It is clear law that statute 
cannot deprive a suit or of a right in a pending 
action of an appeal to a superior tribunal which 
belonged to him as of right. No appeal is" 
provided for in the Code, under S, 195, Cr. P. 
Code and further the amendments made affect only 
procedure. {Odgers and Wallace, JJ,), NatabajA 
PliiLAl V. Rangaswamt Pillai. 77 I.C. 297= 
47 Mad. 384=19 M. L. W. 358= 
34 M. L. T. 56=25 Cr. L. J. 361= 
A. I. R. 1924 Mad. 697=46 M.L.J. 274. 
—Rules framed under seotiona. 

—Rules are not ultra vires where rule making 
authority is not shown to have no authority not 
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INTERPRETATION OP STATUTES - Speoial 
povers« 

only under the Act but under any law whatever. 
45 M. L. J. 156, Foil, {Kinhhde, A, J. 0.). KiN<3- 
EMPBEOB V, SHRIBABLAH. 88 I.C. 28* 

26 Gf.L.J. 108^s=A.I.R. 1925 Nag. 393. 
r-Special powers. 

■ ■Discretion allowed to authority— It must 
be exercised in proper manner— If given in wide 
terms scope of interference is narrowed. {Broad' 
way and Bhide, JJ,). DBS Rai v, EMPEROR. 

A.I.R. 1930 Lah. 781. 
—Statement of objects and reasons. 

In construing the provisions of a statute it is 

not open to the Court to consider the statement of 
objects and reasons as they form no part of the 
statute. (Mirm and Pathar, JJ,), RATANSI Mirli 
i>, EMPEROR. 120 I.C. 356*s53 Bom. 627=e 

31 Bom. L.R. SSl^sSl Gr. D. J. lOSas 
1929 Gr.G. 41= A.I.R. 1929 Bom. 274. 
—Strict construction. 

In the case of penal statutes and fiscal enact- 
ments a strict construction most favourable to 
the subject ought to be adopted. (Mirza and 
PatUar, JJ,), Ratansi Mirji v. Emperor. 

120 I.G. 356=53 Bom. 627= 
81 Bom. L.R. 581=31 Gr. L J. 103= 
1929 Gr.G. 41= A.I.R. 1929 Bom. 274. 
—Per Patkar^ J , — In the case of penal statutes 
fiscal enactments strict construction, most favour- 
able to the subject, ought to be adopted. 31 Mad. 408 
and 84 Oal. 257, Bef, (Fawcett and Patkar, JI,). 
EMPEROR V, KADABBHAI USAPALIiA. 

103 I.G. 593=51 Bom. 896=28 Cr.L.J. 705= 
8 A.LGr.R. 346=29 Bom.L.R. 987= 
A.I.R. 1927 Bom. 483. 
— Aci shotild he construed strictly hut henejit of 
douht should be given to subjects. 

The general principle is to construe an Act 
strictly and where there is any doubt such doubts 
should be given in favour of the subject. (Broad- 
way, J,). MISRI LAL V, EMPEROR. 100 I.G. 716= 
8 Lah. 320=28 Cr.L.J. 332=7 A.I. Or. R. 572= 
28 P.L.R. 521= A.I.R. 1927 Lah. 338. 

An Act imposing disabilities should be 

strictly construed. (N. R. Ohatterjee and Ghotmer, 
JJ,), Pratap Chandra v, Jagadish Chandra. 

82 LG. 886=40 C.L.J. 331= A.I.R. 1925 Cal. 116. 
Surplusage. 

Formalities for a contract. 

When the Legislature, for reasons best known 
to itself, rec^uires certain formalities to be gone 
through, or certain formalities to be observed, in 
order to make a contract valid, or when it reqtuires 
certain descriptions, or particulars to be given in 
a contract to make it valid the Court cannot con- 
sider any one of the terms or requisites as of no 
importance. (Bevadoss and Waller, JJ,), PUB- 
LIC PROSBCUTOR v. ATITHA. 98 I. C. 472 = 

49 Had. 428=23 M.L.W. 559=27 Gr. L.J. 1352= 
A.I.R. 1926 Had. 670=50 H.L.J. 659. 
— Hisoellaneous. 

-——Contern^oraneous interpretation,^ 

Per Jack, J .—It is well recognized that a contem- 
poraneous interpretation is the best and strongest 
in law. (Bankin, G,J,, C, C, Ghose, Suhrawardy, 
Mukherji and Jack, JJ,). Padam Prasad d. EM- 
PEROR. 119 I.C. 193=50 C.L.J. 106= 

33 G.W.N. 1121=80 Or. L.J. 998= 
1929 Or. C. 228= A.I.E. 1929 Cal. 617 (S.B.). 
' I t is an elementary rule of construction that 
{toaaea aztd seutenoes of a statute should be 


JUDICIAL OFFICER ^ CouBUliations vith pthep 
officers. 


construed according to the rules of grammar# 
(Broadway on difference between JSafar Ali and 
Bhide, JJ,), SHIRAJ v, EmperOE. 119 I.C. 265= 
30 Cr.L.J. 1019=1929 Gr.G. 205=11 Lah. 5S= 
A.I.R. 1929 Lah. 641# 
—Per Walsh, J , — ^In the interpretation of every 
section of a statute a reasonable construction must 
be given to every word contained therein. (Walsh, 
Lindsay and Banerji, JJ.). Emperor v, Shbra. 

108 LG. 225=50 All. 625=29 Cr.L.J. 353= 
9 A.I. Cr. R. 362=9 L.R.A. Gr. 54= 
26 A.L.J. 321= A.I.R. 1928 All. 207 (F.B.). 

For one statute to cancel another, they must 

be mutually destructive. The question is whether 
the legislature can be said not to have intended 
the two rights to exist together. (Jackson, J.), 
Public Prosecutor v, Ranganayakulu, 

101 I.C. 667=25 M.L.W. 768=28 Gr. L.J. 491= 
38 H.L.T. 373=8 A.I. Gr. R. 140 = 50 Had. 845= 
A.I.R. 1927 Had. 602=52 H.L.J. 653, 
INTOXICATION. 

See PENAL CODE, 


IRREGULARITY. 

See (1) Gr. P. Code, SS. 529—538. 

JAIL APPEAL. 

See (1) Or. P. CODE, 

JOINDER. 

Of Charges. 

See Or. P. Code, SS, 238—240, 439 and 467# 
JOINT TRIAL. 

See Or. P. 0.,.S. 239. 

JOURNALIST, PRIYILEGE Of. 

See PENAL Code, S. 490, EXOEP, (9). 

JUDGE. 

See (1) JUDICIAL Officer. 

(2) Penal Code, s. X9. 

JUDGHENT. 

See (1) Ob. P. Code, S. 263 AND SS. 367 
TO 370. 

(2) Evidence act. 

(3) Govt, of India Aot, S. 107. 
JUDGHENT-IN-RBH. 

See Evidenob ACT, S. 44. 

JUDICIAL ACTS. 

See EVIDENCE Aot, S, 114. 


JUDICIAL GOHHITTEE AOT (1833, 3^4, Will, 4, 
Gh. 41). 

—(1814), 7 & 8 Yict.,'Ch. 69-CrImIiial case. 

Special leave for appeal oannct be grafted 

under Judicial Oommittee Aot (1844) in a Oriminial 
case. Nadan v. The King, (1926) A. 0. 482, 

(Lords Chancellor, Merrivale, Atkin, 
and Bussell of Killowen,) CHUNG OHtTOE u. 

iMlM, %Mm 

JUDICIAL NOTICE, 

See Evidence act, S, 66. 

JUDICIAL OFFICER. 

—Consultations with other officers# 

Impropriety of. 

It is one of the elementary principles of ad- 
ministration of justice that a judicial officer, who 
is called upon to decide a master im uentroveesy, 
must exercise his own Independent judginent, af^ter 
hearing the parties ooncernerU It Is the privilege 
as well as the duty of the presiding officer of a 
Court of Justice to form his own opinion on the 
point before him and to act apoqrdingly. He ought 
not, as if it were, to Ms mind io another 

officer and to seek from the 

whenever he isf^|ad;pe& to decide a 
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aUJ>ICI£L OFFICBB— 

Important niatter. A Magistrate who does -so, 
abdicates his proper funotions and discloses a 
lamentable lack of sense of responsibility, (Teh 
Chand.) Ghibanji LAXi v. OeOwn. 

Ill I.C. 319»9 Lah. 537=29 Cp. L.J. 815= 
A.I.R. 1928 Lah. 1. 

Contempt. 

■ ITeed for special protection, 

A Judge by reason of his office is precluded from 
jentering into controversy in the columns of 
ihe public press. Whether the comments be of a 
.permissible or of an improper character, he cannot 
’enter the arena and do battle with his adversary 
‘.'upon equal terms. The Judge of a superior Court 
is moreover precluded by considerations of decency 
"from having recourse to the remedy available to 
any other citizen, of whom defamatory words are 
spoken or written, of taking proceedings for libel or 
.slander before the ordinary tribunals which are 
subject to his own jurisdiction and 'he requires 
’therefore' in the exercise of his office a special pro- 
tection in order that his authority and dignity 
maybe maintained. (Gourtney^Terrellt C,J, and 
Adamic Boss, Kulwant Sahay and Fad Ali, JJ,), 
BMPEBOB V,. MUBLI MANOHAB, 117 I.c. 180= 
9 P.L.T. 837=8 Pat. 323= 30 Cr. L.J. 741= 
A.LR. 1929 Pat. 72 (P.B.). 

—Duty of Magistrate. 

r~rMagistrate should not allow his executive seal 

to bUtr^n judicial discretion. 

It is one of the most important duties of a Court 
of law to create and maintain confidence in the 
administration of justice and to conduct itself in 
such a manner as to produce in the minds of the 
parties an impression that nothing but absolute 
justice would be done to them. 

Where a Magistrate declined to summon all the 
witnesses pited pn behalf of the accused and took 
upon himself the duty of arbitrarily selecting only 
a few witnesses who were to be summoned to give 
evidence for the defence, adjourned the case for 
hearing at an out of the way place and continued 
the hearing in spite of High Oourt’s order direct- 
ing the Magistrate to give every reasonable facility 
to the accused to produce his defence evidence, and 
to hold the trial of the case either at the head- 
quarters of the district or at a place which is either 
a railway station or easily accessible from a rail- 
way station and on closure of the case, called the 
accused and his counsel in the middle of the night 
and pronounced judgment at 1 A.M. inflicting upon 
the convict the ; maximum term of imprisonment 
permissible, 

Held* that the proceedings taken by the Magia- 
.trate show that he did not hear the case with that 
judicial detachment which should characterize the 
trial of a criminal case, and that he allowed his 
executive zeal to outrun his judicial discretion. 
(BhadiLah OJ.)» TAJ MOHAMMAD v, BMPEBOB. 
' 107 I. C. 100=29 P. L. R. 14= 

29 Cu, L.J. 212=9 A.LCp.R. 505= 
; A.I.R. 1928 Lah. 125. 

— Intoeyention’by superiors. 

o/» not allowed* 

‘ She elementary principle of justice is that a per- 
cannot simultaneously perform the functions of 
^^i^osecutor andthose of a Judge in a criminal 
^e; A Magl^rate ceases to be an executive officer 
'When he Is fitting in Court to try a criminal case, 
and: thu^ he canhotibe allowed to invoke the Inter*- 
Ventioh-ol his e'ie0titive<3ffioersiina.inatte?: 


JURISDICTIQN-rCqnsent Whether confers 

concerning the discharge of his judicial -duties for 
which he owes responsibility ' only to the High 
-Court. XShadi Lal^ OJ.) TAJ Mohammad v, 
EmpbEOE. 107 I.C. 100=29 P. L. R.*14= 

. 29 Cr. L. J. 212=9 A. I. Cr. R. 505= 

' A. I. R. 1928 Lah. 125. 

-—A .superior Court is entitled to give general 

directions to a lower Court, but it is not proper for 
it to pass any proceedings with reference to pend- 
ing matters which might fetter its discretion. 
(Devadoss, J.). SECY. OP STATE v. MUTHU ALA- 
OAPPA. 113 I.C. 872= A.I.R. 1928 Mad. 1093. 
—Private inquiries. 

The practice of holding private consultations 

by Magistrate with the prosecuting agency , before 
commencing the hearing of the case is highly 
improper. (Shadi Lai, C,J.), TAJ Mohammad ti, 
BMPEROB. 107 I.C. 100=29 P.L.R. 14= 

29 Cr. L.J. 212=9 A.I. Cr. R. 505 = 
A.I.R. 1928 Lab. 125. 

JUDICIAL SEPARATION. 

Bee (1) Divorce. 

(2) Divorce Act. 

JURISDICTION. 

!— Absence of. 

—An offence under S. 148, I. P. 0. , being tria- 
ble by a Magistrate with first class power, a trial 
by a Magistrate with second class power is illegal 
and without jurisdiction. The District Ma^s- 
trate cannot give jurisdiction by ordering the 
Magistrate to act for administrative convenience, 
(G. G. Ghose and Duval, JL). AZIZUB RahmAH v , 
BMPEBOB. 93 I.C. 1041=43 C. L. J. 214= 

27 Cr. L. J. 543= A.I.R. 1926 Gal. 590. 
—Civil and Criminal Court. 

Dispute of Givil natwre. 

Where the dispute between the parties was pri- 
marily to be one of the civil nature, 

Held, that the trying Magistrate would have 
exercised a better discretion if he had directed the 
complainant to seek his remedy from a Civil Court. 
(Abdul Baoof, L), TULSI v, Cbown. 

I 92 I.C. 215=7 L.L.J. 389=26 P.L.R. 487= 
27 Or.L.J. 231=A.I.R. 1925 Lah. 599. 
—Consent— Whether confers. 

Consent or silence of parties cannot confer 

jurisdiction. (Boss, J,). Somar SAO v. BALCHAND. 

109 I.C. 46=9 Pat. L.T. 499= 
A.I.R. 1928 Pat. 451. 
The provisions of S. 187, Cr. P. Code are im- 
perative and failure to comply with them vitiates 
the order, when the opposite party appears before 
the Magistrate, shows cause and alleges that what 
was claimed as a public pathway was not so, the 
Magistrate should record evidence on the matter 
of the complaint as in a summons case. He is not 
justified in consenting to act so to say, as an 
arbitrator and to decide the matter simply after a 
local inspection. Consent of the parties or waiver 
does not vest him with a jurisdiction to proceed in 
such a manner. 21 O.W.N. 926, Bel, on. (Iqbal 
Ahmad, J,). BHOOB v. Tara SiNaH. 99 I.C. 415= 
25 A.L.J.155=8 L.R.A.Or. 25=28 Gv.L. J. 159= 
7 A.I.Cp.R. 198=49 All. 270= 
A.I.R. 1927 All. 267. 

— - A Court cannot get jurisdiction if it had not 

any in law, merely because the complainant in- 
voked its jurisdiction. (Krishnan, J.). RAMASWAMI 
OHBTTIAB V, MUTHUVELU MUDAIilAR. 

71 I.C. 238= 45 Mad. 843=1928 M.W.N. 57= 
16 M.L.W. 562=31 M.L.T. 420= 
. . 24 Cr.L, J.- 110= A.LR.- 1923 Mad. 191, 
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JURISDIGTIOH-High Court. 

— High Coutt. 

High Oourfe constituted after 1915 can take 

cognisance of any oSenoe coguizable by High 
Courts unless prohibited 'by Letters Patent, 
(Jai Lai, J*.). FAKIB SINGH V. ALI MAHOMED. 
115 LG 528=30 Ci?,L J. 550= 12 A.LCp. 513 = 
A.LR, 1929 Lah. 217. 


Habeas corpus. 

High Court has, under its common law powers, 
jurisdiction to issue a writ for the production of 
a person outside British India, provided it is satis- 
fied that he is in the custody or control of a person 
within its jurisdiction and S. 491- A, Or. P. 0. does 
not deprive it of that jurisdiction. (Macleod, C.J. 
and Coyajee, J.). MAHOMBDADLI d. ISMAILJI. 

95 LG. 59=50 Bom. 616=28 Bom.L.R. 571 = 
27 Gp.L.J. 721= A.I.R. 1926 Bom. 332. 

^It is not possible to deprive the High Court 

of any powers granted to it by its Charter except by 
direct legislation. Gase^laio referred to. (Macleod, 
C.J, and Coyajee, J.). Mahombdalli v. Ismaidji. 
95 LG. 59= SO Bom. 616=28 Bom. L.R, 571= 
27 Gp.L.J. 721= A.I.R. 1926 Bom. 332. 

— Ippegularity. 

- — -Order passed by a Magistrate after ho hands 
over charge or transfer is without jurisdiction. 
(Newhould and Suhrawardy, JJ.). JAGAT Bandhd 
SAHA y. Jagabandu Saha Sabdar. 

76 LG. 532 = 25 Cr. L J. 192= 
38 C.L.J. 201=A. i. R. 1925 CaL 192. 

—Objection to- 

Late ' stage-^Teohnical mistaJce-^-Bectifioahon 

of. 

The Municipal Magistrate of Calcutta passed an 
order of demolition of a certain structure^ and 
made the receiver of the premises in question a 
party to the proceedings. The point raised was that 
the order ought to he set aside as the Receiver was 
made a party without the leave of the Court 
appointing him, 

' Held, however as the proceedings had gone on 
till the final order was passed without any such 
point of jurisdiction having been raised and as the 
Receiver had actively participated in the prooeed- 
ings, the Opposite Party should be given an oppor- 
tunity of rectifying the mistake by an application 
to the necessary Court and the order need nob be 
set aside. 15 O.W.N. 926, Bel on; SO Cal. 721, Bef. 
{Pearson and MullichrJL), SATIRANJAH BANEB- 
JBB V. CORPORATION OF CADOUTTA. 

1929 Cp. 0. 187= A.LR. 1929 CaL 515. 

— Oaster. 

The jurisdiction vested in a superior Court 
is not to be ousted except by express language or 
obvious inference from the provisions of a Statute, 
(Peroival, J.O. and Bupchand Bilaraw, 
Mahomed abdud Majid y. Rhpebob. 

lOl.LC. 471=28 Cr.L.J. 539=8 A.LCr. R. 53= 
A.I.R. 1927 Sind 173. 

--Presumption. 

Grant of incidental powm^rant of principal 

powers cannot he presumed. 

PetLeBouza, 2. /.C.— Jurisdiction does not arise 
from an intention presumed to exist in the mind of 
the author of the notification but from apt words 
giving efieot to that intention, The doctrine of 
interpretation ut res magis valet, guam pereat 
oannpt be invoked so as to confer jurisdiction. 

.. The grant of the incidental or accessory powers 
dp^jnS .carry, wl^hj it, the- grant of the principal 

RMPRRO^ 

Or*D.-103 


LANDLORD AND TENANT-Bjectment-RIAht 
to. 

V. Noob-MAHOMBD. 105 LC. 533=22 S.L.R. 157= 

9 A.I. Cr. R. 66=28 Cr. L.J. 913= 
A.LR. 1928 Sind 1 (P.B.). 

—Yenue. 

Where a lower Court has jurisdiction, an 

application must be made to that lower Court first 
and its order obtained thereon before the superior 
Court is asked to exercise such jurisdiction as it 
may think fit. (Boys and Banerji, JJ.). KAMLA- 
PATI PANTH V. EMPEBOB. 91 L C. 51= 

58 AIL 23=23 A. L.J. 897= 

6 L. R. A. Cr. 179=27 Cr. L. J. 19= 
A. 1. R. 1926 AIL 27. 

JURISDICTION OF CRIMINAL COURTS. 

See (1) Cr. P.CODB, SS. 177—189. 

(2) Penal Code, S. 4. 

JURY. 

See (1) Or. P. Code, SS. 274-836. 

(2) Criminal Trial. 

JUS TERTIL 

See (2) Evidence ACT, S. 116. 

JUSTICE, EQUITY AND’GOODiGONSGIENCB, 

See (1) Interpretation of Statutes. 

(2) Letters PATENT. 

(3) Practice. 

JUYBNILE OFFENDER. 

See (1) Cr. p. Code, S. 562. 

(2) Reformatory School. 

KIDNAPPING, 

See (1) CR. P. Code. 

(2) Penal Code, ss. 859 to 869. 

LAHORE Hioa: COURT RULES. 

— YoL II, Ch. Yf, Para 67— Procedure in warrant 
cases. 

Bong list of witnesses filed by accused-^Court 

may refuse to summon but cannot order accused to 
pay for their costs, 

The ordinary procedure in warrant oases is that 
the costs of causing the attendance of aoouaed’s 
necessary witnossea is usually borne by Q-overn- 
ment. The Magistrate has no doubt authority to 
depart from this usual practice, but there should 
bo strong and cogent reasons for making the 
departure. Where the Magistrate finds that the 
accused has given a long list of witnesses to defeat 
or delay the ends of justice, he may decline to, 
compel their attendance, under sub-S. (1), but at 
the same time he must be careful not to do’ any 
act which might hamper the accused in his defence. 
The Court should, in a case of this kind, adopt a 
reasonable course which would, while avoiding 
any hardship on either side, promote the ends of 
justice. (Shadi Lai, C.J.)* SAyad HABIB v. 
EMPEROR. 117 I.C. 867=30 Cr.L.J. 815= 

A. L R. 1929 Lah. 23, 
LANDLORD AND TENANT. 

—Ejectment— Right to. 

Termination of temnoy'^Parcihle eviction. 

The tenant whose right 1$ determined has no 
right to remain forcibly upon the land and say to 
his landlord that he will cultivate that land till 
such time as he is evicted by a Civil Court. From 
the moment the title of thi tenant expires, the 
landlord is in possession in -the eye of the law, and 
provided thathe do^no^ use undue force, he la 
en^iiied to, go upon and if necessary to use 

IfTfe 19 ® the asserting and maintaining 
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MG&r. PRACTIXIONER-Bights and daties- 
Connsel of accased. 

'Obligation upon him, to co-operate -with the 
Oourtin the orderly and purs administration of 
justice. (Robinson, 0,J, and May Oung, /.). In the 
matter of A Pleader. 82 I.C. 712=2 Rang. 265= 
25 Cr L.J. 1352= A.LR. 1921! Han|. 320. 
“-Eights and duties -Counsel of accused. 
—Entire devotion to the interests of the 
client, warm zeal in the maintenance and defence 
of his rights and the exercise of his utmost learn- 
ing and ability these are the points which can 
only satisfy the truly oonscionliious advocate. 
Every man accused of an ofienoe has a constitu- 
tional right to a trial according to law and the 
'duty of his counsel rec[uires him to scan with legal 
knowledge the forms of the proceeding against the 
accused. Counsel assigned for the defence of an 
accused charged with the offence of murder cannot 
decline the ofdce, nor can he abate a jot of his 
duty to the accused and the Court, because of 
the querulous attitude taken by another Counsel 
who is asked to associate himself with the Counsel 
assigned to the accused, (0. 0. Ghose and Jack, 

iTcT.). Bazlue Eahiman Emperor. 

113 I.C. 561=43 C.L.J. 307=33 C.W.N. 136= 
30 Gr. L.J. 434= A.l.R. 1929 Gal. 1. 
—Rights and duties — Rlficretion in questions. 

While counsel have their privileges they 

have also their responsibilities and ought never to 
abuse their position or their privileges and there- 
fore though an advocate may act from a sense of 
duty towards his client and in entire good faith, 
he must exercise his own discretion beiore he puts 
the question to the witness. (0. 0. Ghose and 
Cammiade, J/.). M. Banbejee v» Emperor. 

104 I.C. 717 = 55 Gal. 85=46 C.L.J. 227= 
28 Cp.L. J. 877 = A.I.R. 1927 Cal. 323. 
—Bights and duties— Personal opinion— Expres- 
sion of. 

— Per Mookerjee, J.— It is not the duty of the 

pleader to approach the trial Judge and to apprise 
him that in his opinion the man, whose fate has 
been entrusted to his care, has no defenoe to make. 

His duty is to protect his client as far as possible 
from being convicted except by a competent tribu- 
nal and upon legal evidence sufficient to support a 
conviction for the offence with which ho is charged. 

A man’s rights are to be determined by the Court 
not hy his attorney or Counsel. (Mookerjee, Richard- 
son, ' C. 0. Ghose, Cuming and Page, JJ ) 
EMPEROR V. BARENDBA KUMAR GHOSB. 

81 I.C. 353=25 Cr.L.J. 817=28 C.W.N. 170= 
38 C.L.J. 411=A.1.R. 1924 Cal. 257 (F B.) 
—Rights and duties —Refusing brief. ' * 

rr A, lawyer has no right to reject a brief when 

offered to him on payment of fee agreed upon 
between the parties, on • grounds of pajetisanghip 
for a'party to the litigation. A.I.R. 1914 Oudh B72, 
PfilL (Simspson, A./.C.). LALTA v. EahooR 
ABMAD. 88 I.C. 1048=2 0. W. N. 682* 

26 Cr.L.J. 1272= A.I.R. 1923 Oudh 672. 
•^Rights and duties— Resumption of practice. 
— Where a legal practitioner has been in 
Government service but has been subsequently dis- 
ohaaeged and he applies for permission to resume 
praoldoe^it'ls incumbent on him to make a full and 
diSelosure of the circumstances that led 
to his disch^rgB. 88 0. 809, PoU. (Mookerjee, 
and FUteftevi J.Jsw In the matter of MUKtJKDA ItAti 
fmAU. , : V;. ; 62 I.C. 831*87 C.L*J. 391= 

ChW«N» 528=22 0riiijXi;*jK 50fU 


fRACTITIONBRS’ ACT (1879), S. 12- 
Eifect of conviction. 


LEGAL PHACTITiONERS’ ACT 
(as amended by XU of 1926.) 
— Nature of procoedings. 


(Xyill of 1879) 


Proceedings under tho Legal PraoLitioners* 
Act are quasi^criminal and where the facts had 
already formed ohe subject of criminal trial which 
has resulted m an acquittal the principle of 
Autrefois acquU ” must apply. {Rohinson, G,J.). 
In me mailer of LIaung Po Dos, 83 I. C. 279= 
28 Cr. L.J.llll=s2 Rang. 491= 
A.I.R. 1923 Rang. 110. 

-S. 3-“ Tout.” 

-- It must be shown that a legal practitioner has 
either paid the tout for his services in bringing 
work to him, or that the tout has proposed to the 
legal practitioner, or to soma person interested in 
the legal business to procure the employment of 
the legal practitioner on condition that the legal 
practitioner, or some such person, will pay him 
something as a reward for bringing him a client. 
(Adami and Soroo!^e, JJ,), Uqam Prasad PANDAY 
V, King- Emperor. 102 I.C. 340=8 F.L.T. 587= 
23 Cr.L.J. 532=8 A.I.Gr.R. 207=6 Pat. 587= 
A.I.R. 1027 Pat. 282. 
^ Looking alter other people’s oases and writ- 

ing petitions for them cannot by themselves make 
a person a tout within the meaning of S. 3 of the 
Legal Practitioners Act. It must be proved that he 
procured the employment in any legal business of 
any legal practitioner in consideration of any re- 
muneration moving from such practitioner before 
he can be declared a tout. (N, B. Chatterjea, Kt, 
and Panton, JJ,), Kbramat Ali v . Emperor. 

62 1.0. 829=22 Cr.L.J. 589 (Gal.). 


— S. 6— Mukhtyar. 

In Bombay Presidency “Mukhtyar” is a 

person who can with the permission of the Court 
represent an accused in any proceeding within the 
meaning of S. 4 (1) (r), C. P. Code, and so a 
general order of a District Magistrate against 
employment of Mukhtyars in criminal cases in his 
district is improper. (Patkar and Baker, JJ.)^ 
BAJI RAO ABAJI, In re, 107 I.C. 56= 

29 Bom.L.R. 1587=29 Gr. L.J. 226= 
9 A.I, Cr. R. 403=113 I.C. 402= 
A.I.R. 1928 Bom. 33< 

— S. 12— -Criminal complaint. 

If a complaint is made against a legal 

practitioner that he has committed an offence, it 
is a matter which should be tried before a Criminal 
Court and not by proceedings under the Legal 
Practitioners Act. If he is convicted by the former 
then disciplinary action can be taken. Under 
S. 40 a pleader should not be suspended without an 
opportunity being afforded to defend himself. 
In the matter of Maung KIN So^ 76 L C. 82S= 
2 Bur. L.J. 213=25 Cr. L.J. 265. 
— S. 12— Discretion. 

The use of word “ may ” in 3, 12 after tho 

words “ the High Court ” shows that- the disoret 
tion Of the High Court in each particular case is 
absolute. (Jack and MUter, JJ,), S., A PLEADER* 
In the matter of Petitioner. 1929 Gr. C. 515= 
33 C.W.N. 829= A.I.R. 1929 CaL 771r 
— S* 12— Effect of conYiction. 

——Conviction of a legal practitioner isisuffi- 
dent without any further enquiry to justify the 
High Court in taking proceedings under Gw 12. Iti 
is not permissible to go be'hihd 'to ^ eonviotion 
the pleader ,(»iiaE]K)t :be<. alk)W!e^ 
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LEGAL PRACTITIONERS* ACT (1879), S. 12— 

Gambling. 

appeals against the judgment of conviction, (Jack 
and Muter, JJ.). S-, A PLBA.DEE, In the matter of 
Petitioner, 1929 Cp. C, S15=!33 C.W.N. 829= 

A. I, R. 1929 Cal. 771, 

— S. 12 — Gambling. 

The conviction of a pleader under the Gambl- 
ing Act can hardly be looked upon by itself as 
sufficient reason for disciplinary action. (Broiun 
and Ma%ng Ba, JJ,). G., A PUjEADEB, In the matter 
of, 1929 Cp. C. 608= A.I.R. 1929 Rang. 352. 

— S. 12— •Intimidating and assaulting women. 

Conviction for assaulting woman — No reason 

for S7is;gension. 

A pleader was convicted under Penal Oode for 
intimidating and assaulting a woman in a most re- 
prehensible manner. It was the first occasion on 
which disciplinary action was called against 
him. 

EM, that the conviction was not by itself suffi- 
cient to show defect of character which unfits him 
to be a pleader within the meaning of S. 12, 

further, that though the words “ any other 
reasonable cause’* in S. 13 seem to be wide enough 
to include the case, still the conduct was not such 
as to justify suspending him from practice. (Brown 
and Maung Ba, JJ.). G., A PLEADER, In the 
matter of, 1929 Cp. C. 608= 

A.I.R. 1929 Rang. 352. 
— S. 12— Mitigating ciroumstances. 

^Conviction — Circumstances of mitigation — Less 

severe punishment awarded, 

A legal practitioner was convicted of criminal 
breach of trust and abetment thereof, in respect of 
certain moneys of a client. It was found that ha 
was to a certain extent the victim of his senior. 
He paid the amount of defalcation after his con- 
viction. High Court in consideration of the fact 
that he was victim of ciroumstiinces and had ex- 
pressed his repentance and promised to lead 
honourable life suspended the practitioner for one 
year. (Jack and MUter, JJ.), S., A PLEADER, In 

the mailer of Petitioner. 1929 Cp. 0. 515= 

33 G.W.N. 829= A.I.R. 1929 Cal. 771. 
— S. 12— Temporary misappropriation. 

— Conviction for criminal breach of trust which 
was found to have been temporary and not an 
attempt at permanent misappropriation is a tem- 
porary aberration on the part of the pleader who 
was convicted and, therefore, an order of suspen- 
sion for six months was held sufficient to meet the 
reotuiremonts of the case, (Sanderson, G.J.and 
Bichar dson, J,). EMTEROR u. BRAHMAN AND A 
Butt. 81 LO. 949=26 Cp. L.J, 1125= 

A. L R, 1925 Gal. 288. 
— S. 13— Charges and threats to Gonrt. 

Making charges against Judicial Officer 

which the pleader has no prospect of substantiating 
amounts to misconduct. (OouitS' Trotter, O.J,, 
Wallace and Beasley, JJ,), In the matter of 
bharmaraja AYYAB. 110 I.C. 815= 

1928 M, W.H. 317= 28 M.L.W. 202= 
51 Mad, 798= 10 A.I. Cr. R. 473= 
4 M.Cr. C. 279=29 Cr.L.J. 783= 
A.I. H. 192? Mad. 918=55 M.L.J. 170 (F,B,>. 
^•^^-^-^Misoondmf’-^Imputation of prejudice to pre* 
siding Judge* 

, A letter written by a legal practitioner imput- 
ing racial antipathy to a Judge and charging him 
with, bhving allowed such feelings to infiuenoe 
hijsiailii passing unfftvourahlef orders to thepraoti** 
tilWBrWUtflltntee h b^ted apology 
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False statements, contradictious and suppres- 
sions. 

in the High Court was held to be insufficient and 
the pleader was suspended from practice for 3 
months. (Broadway and Martmeau, JJ .) . In the 
matter of KHBWAJA Fakharuddin. 

67 I.C. 504=23 Cr..L.J. 408 (Lah.). 

Retention of money payable to his client by 

a pleader for a very long time and refusal to remit 
the same to that client amounts to misconduct on 
the part of the pleader. (Stuart, G.J. and Baza, J ) 
Probhat Chandra Ganguli v, G., a Pleader. 

Ill I. C. 880 = 5 0. W. N. 880= 
29 Cr. L. J* 960=11 A. I. Cr. R. 801= 
A.I.R. 1928 Oudh 464. 

— ; Appropriation of client's money amounts to 

misconduct. 

In one case the Vakil was retained by two per- 
sons, one a gosha lady and the other an old man. 
They wore the plaintifis in a suit in which there 
stood to their credit in Court a sum of Rs, 1,218. 
The Vakil drew that money out of Court, but did 
not pay it over to the clients. 

In another case, the Vakil appeared on hahalf of 
the defendant in a mortgage suit, the defence was 
that, owing to the refusal of the plain bifis to take 
his money at a time when, defendant was willing 
to pay it, plaintifis'had infiatod the claim by claim- 
ing interest throughout a long period when they 
could have had the money hut would not take it, 
In those ciroamstanoes, the client’s instructions 
to the Vakil were to admit that Bs. 760 and odd 
was due, and he handed that sum to him with in- 
structions to deposit it in Court. The Vakil did 
not deposit it in Court, nor did he disclaim liabi- 
lity formally for the balance of the plaintiffs, claim 
and after several adjournments he confessed -judg- 
ment for the whole amount due, 

Held, that in both oases the Vakil was guilty of 
professional miaoonduot. (Goutts Tr otter, G.J,, Beas- 
ley and Srinivasa Aiyangar, JJ.), Narasimha- 
CHARIAR, In re, $8 I.C. 360=26 Cp. L.J. 1128= 
22 M.L.W. 152=1925 M.W.N. 321= 
A.I.R. 1926 Mad. 797 (F.B.). 

— B. 13— False statements, oontradictions and 
suppressions. 

Legal practitioner making two contradicting 
stateinents one before police and other as witness 
in Court— He is guilty , of grossest misconduct. 
(Broadway and Balip Singh, JJ.). In the matter of 
LEGAL PRAOTITIONERS* AOT^ S., PLEAmaiB’G 
CONDUCT, In re. 121 1 C. 297= 

1929 Cp. C. 441=31 P. L. R. 224^* 
31 Cp. L. J. 242=A.I.R. 1929 L ah. 503. 

— “ — *^Ad}ournmmt asked for in good faith--- Absence 
of sufficient prounds for transfer— Pleader respomi* 
ble for application is not nooessarijy guilty of mis- 
conduct, : 

Although every application for adjoninment’ for 
the purpose of a transfer indirectly implies that 
there is a belief in the mind of the i^ooused person 
that he would not have a fair trial, an application 
h)r .adjournment under S. 626 does not always 
amount to an allegation of partiality made by the 
accused’s Vakil against the trying Magistrate. If 
an? application is made ib good faith, the mere fact 
that it turns out subsequienrtly that there are not 
suffieient^grounds' would not lead to h 

neoeasaacy in^ijenee^ilihal^fehetre was miscondu'ot *^eli 
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Fees and non payment 

for sucli a»n application. A>1.K. 1924 All. 253, Dist» 
{Sulaimant Ag, G, J*., Dalai and Mukerji, J*/.). In 
the matter of Theee YAKiEiS OF Jhansi* 

110 I. C. 686=29 Cr. L. J. 750= 
26 A.LJ. 1250= i.I.R. 1928 All. 396 (S.B.). 

— S. 13— Fees and non-payment. 

——Exorbitant fees claimed by pleader do not 
amount in themselves to misoonduot unless there 
is clear evidence to prove fraudulent conduct on part 
of pleader, {Lord Thanherton*) PLEADER v, THE 
Judges of the high Court of Madras. 

123 I.C. 183=1930 A.L.J. 539= 
34 C.W.N. 534=1930 M.W.N. 300= 

31 M.L.W. 627=7 O.W.N. 317= 
51 C.L. J. 418=31 Gr. L. J. 489= 
A.I.R. 1980 P.C. 1A4=58 M.L.J. 639 (P.C.). 
— S. 13— Jurisdiction and procedure. 
—Enquiry should proceed on formulated 
charges— Evidence should be carefully taken and 
judged according to the ordinary standards of 
proof. {Lord ThanTcerton,) PLEADER v. JUDGES 
OF The high court of Madras. 

123 I.C. 184=1930 A.L.J. 539=34 C.W.N. 534= 
1930 M.W.N. 300=31 M.L.W. 627= 

7 O.W.N. 517=51 C.L.J. 418= 
31 Cr. L.J. 489= A.I.R. 1930 P.C. 144= 
58 M.L.J. 633 (P.C.). 
— S. 13— Mistakes and negligence. 

A pleader \ 7 ithdrawing money from Court 

at the instance of his client's relation who was 
surety for the guardianship of the client and 
paying the money to the relation on the strength 
of two previous withdrawals and payments to the 
relation is negligent of his duty to the Court and 
also his client but not guilty of grossly improper 
misoonduot iu the discharge of the professional 
duty within the meaning of S. 13 of the Legal 
Practitioners’ Act. (Sanderson, 0. J. and Bichard- 
scn\ J.). Emperor v, Bhubaneswar Nag. 

77 I. C. 181=25 Cr.L.J. 825= 
A.I.R. 1925 Gal. 146. 
— S. 13— Non-acceptance of brief. 

" M ere fact that opposite patty happpens to be 

member of the same profession is not a circum- 
stance which entitles a member of the Bar to refuse 
to undertake the case against him. 

It is very important ^at men at the Bar should 
understand that they are members of a public 
profession. That is by their very calling they 
engage and underbake to act for anybody who ful- 
fils certain conditions. Therefore if a client comes 
to them with proper Instructions and prepared to 
pay a fair and proper fee and invites them to under* 
take a case of a kind, which they are accustomed 
to do and they refuse, such refusal amounts to 
professional misoonduot and should be punish- 
ed as such. See A.I.R. 1929 All. 367. (Mears, 0. J.). 
GOKUL PRASAD V. EMPBBOR. 115 I.C. 641= 
30 Cr. L.J. 322=1929 A.L.J. 616= 
10 L.R.A. Cr. g5=A.I.R. 1930 All. 262. 
— S« 13— Non-attendance. 

* '-(Aga Eaidar, I*).-— Pleader engaged in mur- 
der case if unable to attend Court personally should 
spend whole fee received by him in procuring his 
8ubsUttU^--(Pforde, His absence can he moused 
m the grou^ of physical inabiliPy only, 

, Aga EaAdar, J.— It may sometimes happen that 
n, Obtm&el may find himself In a position of un- 
foreseen difficulty when with all the best 
intentions in tibe world it may become impossible 
for him to appear on behalf of his client in a case 
^nd be Uft alternative to hand 
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Object and scope. 

over his brief to another Oounsel so that his client’s 
interest may not suffer. But in a murder case when 
a Counsel has reason to believe that he would not 
be available at the time when the case would be 
called on for hearing, because he has other engage- 
ments elsewhere, it is his duty to communicate 
with the person who had engaged him and to 
return the fee to him. If it is not possible for him 
to do so and the pressure of overriding circum- 
stanoes is beyond his control, then he should try 
his very best and spend the whole of the fee that 
he has received in briefing a Counsel who would 
do full justice to his client’s case for the re- 
muneration. 3 Bur. L.T. 131, Bef, 

Per Fforde, J. — It is not practicable or indeed 
desirable to lay down rigid rules of conduct for the 
Bar. The independence and sense of responsibility 
of the legal profession should be encouraged 
rather than the reverse. Bub when a practitioner 
has undertaken the duty of appearing to defend a 
man for his life, he i should give exclusive attention 
to that case, and nothing should be deemed to 
exonerate him from that obligation except physical 
inability to attend at the hearing. {Fforde and 
Agh Eaidar, JJ.). In the matter of E.H. BYRNE. 
108 I.C. 257=29 Gp. L.J. 862=10 A.I. Cp. R. 42= 
A.I.R. 1928 Lah. 448. 
——Boycott of a Court and throwing up a brief 
without obtaining clients consent amount to mis- 
conduct. 

Where in pursuance of a resolution of the looa^ 
Bar Association to boycott a Magistrate’s Court, a 
pleader refrained from appearing in Courb with- 
out first obtaining his client’s consent and left his 
client undefended as a result of which the client 
was detained in jail for about a month more, 

Eeldy that the pleader was guilty of unprofes- 
sional conduct and that an arrangement arrived at 
with his client for a consent subsequent to the 
pleader’s failure to appear and defend did not 
afieot his liability. A.I.R. 1923 Cal. 212, Bef, 
(Bobinson, C,J, and May Oung, J.). In the matter 
of A PLEADER. 82 I.G. 712=2 Rang. 265= 

25 Cp. L. j. 1352= A I.R. 1924 Rang. 320. 

— S. 13— Object and scope. 

-The jurisdiction which the Court exercises 

under S. 13 is not a vindictive jurisdiction at all. 
lbs main object in suoh a case is not to allow a 
man to practise in Courts, when he himself is co- 
unselling disobedience to the law and order 
enforced by Courts. When a man who has offended 
in that way comes before the Court and honestly 
expresses his regret and his intention to assist the 
administration of justice in future, there is no 
reason why he should not be given an opportunity 
of showing that his intentions are as he expresses 
them. {Schwabe, C.J,, Coutts-Trotter and Airish,^ 
nan, JJ.). In the matter of A First Grade 
Pleader, Guntur. 8l I.C. 57= 18 H.L.W. 717= 
1924 M.W.N. 18=33 M.L.T. 100=25 Cp.L.J. 569= 
A.LR. 1924 Mad. 160=45 M.L.J. 718 (F.B.)* 

——A Court is quite oompeteut to order an en- 
quiry into the facts and oiroumstanoes of a case 
whether it came under Cl. (5) or whether it came 
under 01. if) of S. 13 of the Act. 27 Cal, 1023, Eot 
foil,; 24 C. L. J. 191, Bef, {Dawson-Miller, 0. 
Foster and Kulwant Sahay, JJ.). NArbndra 
Nath Boy v. the Grown, 75 I.C. 728= 

1923 P. H. C. C. 329 = 25 Cp. L.J. 40= 
6 Fat,L,T« 350= 1924 Pat« 181» 
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LEGAL PRlOTlTIONEfiS’ ACT (1879), S. 18— 

PolitioB. 

— S. 13-Politics. 

—^The conduct of a ^pleader should not he incon^ 
sistent with the position he holds in the administra- 
tion of justice* 

A legal practitioner, as any other person has a 
right to entertain political opinions which may or 
may not be acceptable to the authorities. But 
having obtained license to practise in Courts, if he 
acts inconsistently with the position which he 
has obtained by virtue of the license granted 
to him, he abuses it and brings himself within 
the four corners of the Legal Practitioners* Act, 
A.I.R. 1922 Cal. 616 and A.I.R. 1922 P.O. 351, Foil* 

The action of legal practitioners counselling the 
public not to attend Court and thereby interfering 
with the administration of justice amounts to mis- 
conduct within the provisions of 8 . 13. {Suhra- 
wardyand QarlicJc, J*/.). Empbrob v * Kisoai 
MOHAN. 114 I.C. 96«30 Cp.L.J. 232 = 

12 AJ. Of. R. 214= A.I.R. 1928 Cal. 853. 

Advising non-payment of tosses or boycott of 

Courts justifies refusal to issue sanad. 

Courts should not consider what the political 
opinions of anybody are, whether they are members 
of the legal or any other profession. But while 
the Courts will always uphold the liberty of the 
subject in thought or speech, an applicant who 
comes to ask for the issue or renewal of a sanad^ 
is applying to be treated as a part of the machinery, 
for the maintenance of law and order in the body 
politic and to take an active part in administering, 
for the other subjects of the Crown, the benedts 
that may be supposed to result from the upkeep of 
law and order. It is intolerable and illogical that 
a man should seek to be put in that position, while 
at the same time he is saying that law and order 
should be disobeyed, and taxes are not to be paid 
and that all public ofidces are to be abandoned, in 
order to paralyse the very life of the body politic, 
apart altogether from any other views he may 
entertain, as to the desirability of the person or the 
particular members of the Government he attacks, 
or the particular character of the transaotions 
carried on, in these Courts. A Court would not 
without stultifying itself, issue a oertldcate to a 
man, who, in the same breath that he is asking for 
it, outs himself od and announces his intention to 
do his best to cut oG. others, from the life of the 
state. (Schwahe, 0,J., Coutts-Trotter and Krishnan^ 
JJ*)* In the matter of SBOOND GRADE PLEADER, 
RAMAOHANDRAPUR. 75 I.C. 977= 

18 M.L.V. 689=1928 M.W.H. 768=38 M.L.T. 98= 
25 CF.L.J. 63= A. I. R. 1924 Had. 129= 
43 H.L.J. 684 (R.B.). 

— S. 18— Proof of charge. 

Charges of professional misconduct must he 

clearly proved and should not be inferred from 
mere ground for suspicion, however reasonable, 
or what^ may be mere error of judgment or 
Indiscretion, An appropriate guide may be found 
in S. 13 under which a pleader or mukhtar may be 
suspended or dismissed who is guilty *‘of a fraudu- 
lent or grossly improper conduct in the discharge 
of his professional duty.** {Lord Thanherion*) 
Pleader the Judges op the High Court 
OP MADRAS. 123 I.C. 184= 1980 A.L. J. 389 = 
34 C.W.N. 334=1930 M.W.N. 300=81 M.L.W. 627= 
7 O.W.N. 317=51 O.L.J. 418=81 Cr.L.J. 489= 
A.I.R. 1980 P.C. 144=88 M.LX 638 (P.O.). 

'Where the gravamen of the charge Is that 
the notice was prejudicial to the interests of the 
olixlVhiL whose behalf it was sent by his pleader 
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Miscellaneous. 

it must be shown first that the pleader knew the 
rights of parties and that his client did not know 
them, or did not intelligently or deliberately realise 
them and, secondly, that the notice was in fact 
prejudicial to the interests of his client. 33 Cal. 151 
(P.C.), Bel, on* (Lord Thanherton,) PLEA.DBR v* 
The Judges op The high Court op Madras. 

123 LG. 184 = 1930 A.L.J. 539=34 C.W. N. 534= 
1930 M.W.N. 300=31 M.L.W. 627=7 O.W.N. 317= 
31 O.L.J. 418=31 Of. L.J. 489= 
A.I.R. 1930 P.C. 144=38 H.L.J. 635 (P.G.). 

— S. 13— Renewal of sanad* 

-Where a pleader was committed to prison for 

default in complying with an order under S, 107, 
Or. P. Code, and the pleader later disclaimed and 
disavowed any intention of either disobeying the 
order or in any way paralysing the administration 
of justice, 

BfeZd, the sanadsoi the pleaders may be renewed. 
Where the pleader before he renewed his sanad 
took up occupation on the press and mainly 
without remuneration held suoh conduct can be 
overlooked. (Bchwahe, C* J., Coutts-Trotter and 
Krishnan^ JJ*), In the matter of K., A Eirst- 
Grade Pleader, 92 l.c. 214=1924 M.W.N. 5= 
27 Cf. L.J. 230= A.I.R. 1924 Mad. 479 (P.B.). 

— S. 13— UnpFofessional conduct. 

Where, in a criminal trial, the legal practi- 
tioner appearing for the accused suggests without 
reasonable grounds that the prosecution story is 
all a concoction, the legal practitioner is guilty of 
the grossest professional misconduct, (Courtney- 
Terrell, 0*J. and Chatter jee, /,). Bansloohan LAL 
V. Emperor. 9 Pat. 31=10 P.L.T. 703= 

1930 Pat. 193. 

— S. 13— Working for opposite parties. 
-..—^Pleader drafting complaint for complainant 
in one case and acting for accused in a difierent 
case instituted by same complainant— No offence 
is committed. 2 P. R. 1904, List. (Broadway and 
Addison, J I,), In the wtoWsr o/ M bhlakeishna 
Chandra, Pleader. io 9 I.C. 228=8 Lah. 671= 
29 P.L.R. 126=29 Or.L.J. 300= 
A. I. R. 1928 Lah. 63* 

— S. 13— Hisoellaneous. 

"“Fraudulent aots of clerh— -Pleader is not nsces- 
sariVy guilty of professional misconduct* 

It cannot be too constantly or too emphatically 
stated that if a Vakil leaves his money huslnes s to 
be conducted by his clerk, he is responsible for 
what the clerk does for purposes of , civil liability. 
At the same time. If a Vakil is deceived by his 
clerk, or if his clerk does acts iu fraud of him, 
then of course, it would not be right to hold that 
the Vakil himself is guilty of professional miscon- 
duct. (BmUn, 0* C* O. Chose and MukerjL 
JJ*)* In the matter of “A** VAKIL. 114 I.C. 137= 
80 Cf. L.J. 256=12 AX Cr.R. 131= 

, , A,I.R. 1928 Oal. 817 (P.B.). 

A legal practitioner who purchases property 

benami in the name of another person, and not 
only appears as a pleader In the legal proceedings 
regarding the property but also takes his fee as 
pleader in the Courts, while he is really the de facta 
plaintiff commits an offence against propriety and 
is guilty of grossly impnopisr oonduot, as a legal 
practitioner. (Send<^K J* 0*)* Sheo NAB.&jg» 
LAL V* MIB* AmJAD ALL^ ' 81 
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hmih PRACTITIONESRS’ ACT (1879), S. 13— 

Miscellaneoas. 

—A pleader standing surety to a man arrested 
under S. 420, Penal Oode and convicted under the 
section and keeping in his possession on behalf 
this accused properties held later on to have been 
involved in the ofience is not guilty of professional 
misconduct. (Bobinsotij CJ.). In the matter cf 
MAUNa POTOK. 88 I.C. 279=2 Rang. 491= 

26 Or. L. J. 1111= A.I.R. 192S Rang. 110. 

^Denying allegiance to British Courts and eaj- 

^essmg want of truth in British justice creates 
liahiUty to disciplinary action — Legal practitioner 
accepting professorship without permission creates 
liability to disciplinary action, 

' A pleader, who acts as a professor in a College 
without the permission of the High Court, con- 
travenes the rules framed by the High Court to 
regulate the conduct of legal practitioners and 
renders himself liable to disciplinary action. 

A pleader, who proclaimed before a Criminal 
Court when he was tried for an offence under 
S. 188, I.P.G., that he owed no allegiance to 
British Courts and had no faith in British Justice 
renders himself liable to disciplinary action. 
(MooJcerjee and Chotmer, JJ.], EMPEEOE v. Bima- 
BANAND DAS Gupta. 77 LC. 986=38 C.Ii.J. 393= 

25 Cr. D.J. 322= A.I.R. 1924 Cal. 829. 
-r-S. 14— Aiding cFiminal offence. 

— Allegations amounting to aiding or conspir- 
ing to commit criminal offence— Proceeding under 
S- 14 should not be taken but a criminal prosecu- 
tion may be started. A.I.R. 1926 Cal. 502, J’olZ. 
(Panton and Mallik, JJ.), In the matter of 
Satish Chandra Singha. 54 Cal. 721= 

31 C.W.H. 554= A.I.R. 1927 Cal. 536. 
— -S. 14— Amendment of petition already filed. 
—A certain mukhtear instituted certain pro- 
ceedings under S. 144 of the Or. P, Code. After the 
petition had been filed in Court the mukhtear dis- 
covered that he had made a mistake on his des- 
cription of the dag in his petition, in giving 
the number. ' Instead of presenting to the Court a 
further petition for amendment of the first petition 
he proceeded to effect an alteration in the petition 
which had been filed in Court, 

. Meld^ that the mukhtear did act in a foolish and 
reprehensible manner, but that save and except 
this act of foolishness he did nothing else and did 
not deserve to be permanently debarred from 
practice. (Qreaioes and Ohakravarii, JJ.), Sboy. OP 
State v, Jogbndea Chandra, 87 I.C. 843= 

26 Cr. L.J. 1019= A.I.R. 1926 Cal. 223. 
— S« 14— Causing eYidenoe to disappear. 
—-Where a sanction was given for the prosecu- 
tion of a party under S. 471, 1. P. 0., and the party 
instructed Ms pleader to withdraw all documents 
from the case and the pleader withdrew the same, 

> Held, that the conduct of the pleader amounted 
to a charge of aiding and abetting or cjonapir- 
ing to commit a criminal offence, vie,, caus- 
ing evidence to disappear with the intention of 
screening the offender, an offence punishable under 
B. 201, and that the correct procedure to be followed 
is that proceedings under the Legal Practitioners’ 
Apt should not be taken, but that if it is thought 
necessary to take action it should be by way of a 
eriminal prosecution. (Cuming and B, B, Qhose, 
In the matter of Rajbndrakumab Dutta, 

94 LC. 893=30 C.W.H. 186= 

27 CrX. J. 701=A.LH. 1926 Cal. 602. 
•HSbld^lktqulry. into charge. 

*«'-Vr-^The ^visions of S. 14 indioate^ that ordL 
sol' xaentioned^in S. 14 should 


LEGAL PRACTITIONERS* ACT (1879), S. Id- 

Delegation of inp[uiry. 

he made by the presiding ofdoer of the Court where 
the misconduct has been alleged to be committed, 
(Sulaiman, Ag. G, J„ Dalai and Mukerji, JJ,), In 
the matter of Three Vakils of jhansi. 

110 LC. 686=26 A.L.J. 1250= 
29 Cr.L.J, 750= AJ.R. 1928 AH. 39S (S.B.). 

Section 14 does not limit the consideration of 

a charge to the Court in which the misconduct is 
alleged to have been committed. A. I. R. 1922 
Cal. 484, Foil.) 1 P.L T. 379 and 10 O.W.N. 1059, 
Not foil, (Devadoss and Waller, JJ.) VenuGopal 
HATUDU, In re, 92 I.C. 836=1928 M.W.N. 466 = 
27 Cr. L.J. 384= A.I.R. 1926 Mads 1044. 
— S. 14— Nature of proceedings. 

A proceeding under the Act is not a civil pro- 
ceeding and the provisions of the C. P. Code are 
wholly inapplicable to a case of misconduct by 
pleader. Nor can enquiry into the conduct of a 
pleader be treated as a criminal proceeding, though 
being penal in its nature it resembles in many res- 
pects a criminal case. (Shadi Lai, C J.), Lakshmi 
NARAIN t?.MT. RATNI, 93 I.C 700=27 P.L.R. 225 = 
27 Cr. L. J. 476= A.I.R. 1928 Lah. 199. 
— S. 14 —Reference. 

Formalities under 8, 14 not observed^Befen 

fence is not valid. 

For a proper reference to the High Court the 
formalities required by S. 14 ought to be ful* 
filled and in the absence of those formalities being 
strictly complied with the reference is no valid 
reference. 

A report made by a Magistrate subordinate to 
the Magistrate of the District was not made also 
through the Sessions Judges and hence no opinion 
of the Sessions Judge was before the High Court. 
The reference was held to be invalid. (Sen, 
Niamatullah and Iqbal Ahmad, JJ,), In the matter 
of A MUKHTAR OP BANARBS. 118 LC, 712= 

1929 A.L.J. 1042=30 Cr. L.J. 966= 
12 Cr. C. 241=A.LR 1929 All. 695. 
— S. 14— Standing counsel, 

Pleader exclusively retained by a client 

accepting brief against that client in anoth r suit 
by opponent, is guilty of professional misconduct, 
Heldyhe acts in violation not only of the principles 
which govern the conduct of a legal adviser, but of 
the ordinary principles of good faith as between 
man and man. Such a course would not have been 
. justified even If the retainer had been first deter- 
mined, His conduct was “ grossly improper 
conduct in the discharge of his professional duty” 
within the meaning of the Act. (Lord Tomlin,) 
A., A PLEADER OP AGRA V, JUDGES OP THE 
HIGH Court op Judicature, Allahabad. 

122 LC. 4=1930 A.L.J. 184=1930 Cr, C, 205= 

7 O.W.N. 264=34 C.W.N. 432= 
31 M. L. W. 298=32 Bom, L.R. 556= 
81 Cr. L. J. 337=51 G. L J. 447= 
A.I.R.. 1930 P.C. 69=58 U L.J. 488 (P.O.). 
— S. 14— Transfer of proceedings. 

— ^ Section does not contemplate either a prelir 

minary enquiry or a transfer of enquiry. (Devadoss 
and Waller, JJ,), Vbnugopal Naidu, In re. 

92 1. C. 896=1926 M. W. N. 466= 
27 Cr. L.J. 384= A.I.R. 1926 Mad. 1644.. 
—a. 86— Delegtlon of inquiry. \ :: 

^The Judge and officers meptiouad :in the 

section cannot delegate ithe task r^cerding the 
evidence to a subordinate officer, (AbM Iktoof, JJ). 
KISHOR OHAND V. EMPEBORt , . 84 LC. 462= ; 

5 LAiwJi48?p29 
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LEGAL PRACTITIONERS’ ACT (1879), S. 36- 
Interpretation— “ Memlbers ” 

— S. 36— Interpret atioii—“ Members.’* 

Whetber a resolution passed by a meeting 

of a Bar Association declaring certain persons to 
be touts was or was not regularly passed must be 
determined by reference to the explanation to 
S. 36, sub-S. (1) and not by reference to any rules 
framed by an Association. The Act only req[uires 
that “members” shall vote and that the resolu- 
'ttion shall be passed by a simple majority irrespec- 
tive of the rules of the particular Bar Association. 
When forwarding the resolution the Secretary of 
the Bar Association ought to state the total num- 
ber of members belonging to the Association, the 
number of those who attended the meeting and 
the figures of the votes for and against the resolu- 
tion. (Banerji and Weir ^ JJ,). G-HAFOOR KhaN 
V. EMPEROR. 118 I.C. 524=26 A.L.J. 790= 

9 L.R.A. Cp. 113=10 A.I. Cp. R. 193= 
A.I.R. 1928 All. 334. 

— S. 36— Interppetation—** Specially conveiied.” 

The Gollector of a certain place wrote to the 

Secretary of the Bar Association of that place 
inviting the Association to take stops “to con- 
sider the tout evil.” After receiving this latter a 
meeting of the Association was held and the mem- 
bers then present appointed a sub-committee' to 
investigate the prevalence of touting in the place, 
and to submit to the Association a list of persons 
whom the sub-committee considered to be acting 
as touts. That sub-committee presented to the 
executive committee of the Bar Association a list 
of persons whom it considered to be touts, and the 
executive committee thereupon issued a notice to 
all “resident members” of the Bar Association, 
».e., members of the association resident, summon- 
ing an extraordinary meeting of the Association 
“to consider the tout evil.” At that meeting the 
list of names prepared by the sub* committee of 
the Association was read out. 

Seld, that it was a meeting “specially convened 
for the purpose” of preparing a list of touts under 
S. 36 (1). (Banerji and Weir, JJ.), GHAFOOR 
KHAN V, Emperor. 118 I.C. 324=26 A.L.J. 790= 
9 L.R.A. Cp. 113=10 A.I. Cp. R. 193= 
A.I.R. 1928 All. 334. 

— S. 36— Non-attendance of touts. 

Section 36 does not authorize the District 

Magistrate to compel the attendance of an alleged 
tout in the proceedings or to receive orders in the 
case, and therefore he cannot bo charged under 
S. 174, Penal Code, if he fails to attend the Court. 
{Carr, /.). P. J. MONEY EMPERor. 

Ill I.C. 672=6 Rang. 929= 
29 Cp. L.J. 912= A.I.R. 1928 Rang. 296. 

— S. 36— Oppoptunity peasonable. 

Notice to show cause was served on person 

on 18th December just a few days before X-mas 
holidays began. On the re-opening of the Court 
he applied on 2nd January for the issue of summons 
to a number of witnesses including seven Yakils. 
The Judge instead of issuing summons and allow- 
ing him to take the risk if they were not served In 
time declined to issue the summons and directed 
him to produce afddavits from the Yakils. As no 

Or- D.— 104— 110 


LETTERS PATENT-(Allahabad), (1866), Cl. 22 
—“Court”— Yill age panchayat. 

affidavits were filed the Judge on the resolution of 
the Bar Association declared him to be a tout on 
3rd January. 

Held, that sufficient opportunity was not given 
to him to satisfy the Court that he was not a tout. 
{Sulaiman and NiamaMlah, JJ.), ElYAZUDDIN 
V, bar association, Agra. 

1930 Cp. C. 1018= A.I.R. 1930 All, 796. 

“As S. 36 is somewhat exceptional and of a 

drastic nature, a great deal of oare and caution is 
necessary before action is taken against anybody 
and full opportunity should be given to the 
aggrieved party to meet the case for the prosecution. 
(Abdul Baoof, J*.). DlWANOHAND W. EMPEROR. 

92 I.C. 749=27 Cp. L, J. 333 = 
A.I.R. 1926 Lah. 227. 

— S. 36— Resolutions of Bar Associations. 

A resolution passed by a Bar Association 

declaring certain persons to be touts is merely 
evidence upon the value of which the judicial 
officer to whom it is sent must form his own 
opinion. {Banerji and Weir, J*/.). Ghafoor KHAN 
V. EMPEROR. 118 I.C. 524=26 A.L.J. 790= 

9 L.R.A.Cp. 113=10 A.I.CP.R. 193= 
A.I.R. 1928 All. 834, 

A resolution or report of a sub-committee of 

only seven members, out of an association of about 
22 members, declaring certain persons to be touts, 
is not a resolution by a majority of the members 
and hence it cannot be used as evidence of general 
repute under the Explanation to sub*S. (1) of S. 86. 
(Adami and Scroope, JJ.), UGAM PRASAD PANDEY 
Vn King-Emperor. 102 I.C. 340=8 P.L.T. 587= 
28 Cp. L.J. 532=8 A.I Cp.E. 207= 

6 Pat. 567=A.I.R. 1927 Pat. 282, 

LETTERS PATENT -(Allahabad), (1866). 

—Cl. 8— Misconduct of pleadep. 

——Notice issued by High Court on IZth June, 
1928— Bar Councils Act coming into force on Ist 
June — Notice is ultra vires. 

A notice was issued on 13th June, 1928, by High 
Court against a pleader calling upon him to show 
cause why he should not be dealt with under the 
Legal Practitioners Act for professional mis- 
conduct, Objection was taken by the pleader in 
view of the Bar Councils Act which had come into 
force on 1st June, 1928, 

Held, that the provisions of the Letters Patent, 
in so far as they may oonfllot with the provisions 
of the Act, were abrogated by S, 19 (2) and there- 
fore it was necessary for the case to be either 
referred to the Bar Council or at any rate for the 
Bar Council to be consulted. The Court was not 
properly seized of the case and that the notice 
issued to show cause was, as framed, ultra vires 
and a nullity. (Boys, Weir and King, J J.)/ In the 
matter of A YAKIL OF AZAMGArh. 112 I.C. 214= 
51 All. 76=26 A.L.J. 1039=29 Cp. L.J. 998= 
A.I.R. 1928 All. 439 (F.B.), 

—Cl. 22—“ Court ”— Village panchayat. 

High Court cannot transfer Criminal Proceed’^ 

ings pending before village $ancha/yaU 
A village panchayat constituted under the Local 
Act YI of 1920 is not a “OriminaV* Court within 
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LBTTUHS PATENT -(Calcutta) (1865), Cl. 25— 
Procedure. 

meaning of Chapter II of the amended^ Cr. P. 
Code; therefore, S. 526 would have no application* 

So also S. 22 of the Letters Patent (Allahabad) does 
not apply and the High Court has no iurisdiclion 
to direct the transfer of a case from a panohayat 
constituted under the Local Act. 

’ Per Kanliaiya Lah — A village panchayat is a 
Court for the purpose of B. 22 of the Letters 
Patent, and in the absence of any limitation im- 
posed by any Act, the High Court has power 
under that section to transfer any criminal pro- 
ceeding pending before a village panohayat to an- 
other village panchayat empowered to take cogni- 
zance thereof. (Stuart and Kanhaiya Lah JJ,)* 
SATNAEAIN^J. SAEJU. 83I.C.3S0- 

46 All. 167ss21 A.L.J. 925=25 Cr.L. J. 1390= 
A.I.R. 1924 All. 265. 

Calcutta (1865)- 

—Cl. 25— Procedure. 

The initial step is for the trial Judge to 

reserve a point of law or for the Advocate-General 
to grant a certificate. The successive stages of the 
process which follows inevitably may he enume- | 
rated ; — 

(i) The Court reviews the entire case or such part 
of it as may be necessary. 

(ii) The Court finally determines the point or 
points of law reserved or certified. 

(iii) The Court thereupon alters the sentence 
passed by the Trial Court. 

(iv) The Court passes such judgment and sen- 
tence as shall seem right to the Court. 

The term “ thereupon ** must be construed with 
reference to the context ; and it may, with good 
reason, be interpreted as equivalent to “upon final 
determination of the point of law reserved or certi- 
fied in favour of the prisoner.” It is not neces- 
sary that the contention of the pisoner should 
succeed in its entirety ; if the opinion of the trial 
Judge on the point reserved or certified, which 
fbrms an ingredient of the reasons for conviction 
and sentence, is not supported, the conviction 
cannot be sustained, and it then becomes open to 
the Court to alter the sentences passed by the trial 
Judge. (Mbolferjee, BichardsoUt C.O, Qhose, Cuming 
and Page, J.), Emperoe v. BAbendea Eumae 
GHOSB. 81 LC. 353=28 G.W.N. 170= 

. 38 C.L.J. 411=25 Cr.L. J. 817= 

A.I.R. 1924 Gal. 257 (F.B.). 

—Cl. 26— Joint trial. 

—Where a Judge in his discretion under S. 239, 

Or. P. G. desires to try a number of accused jointly 
it is not a matter for interference on a certificate of 
the Adyooate-General under 01. 26 of the Letters 
Patent. A defective summing up to the jury 
Unless it causes a failure of justice is no ground 
, for reversing a conviction, (Maclan, G. J, . Prinsep 
Mill, Mckrtington and Brett, JJ,), EMPEROR 
OHARU OHANDBR MUKBR JBB. 76 1.C. 966 = 

25 Cr. L.J. 294=38 C.L J. 809 (P.B.). 

M51. 26— Powers under 8. 537, Cr. P. Code. 

■i— Eanhm, J*.— Section 637 is applicable 
Imder 0r« 26 of the Letters Patent. (Walmsky, 
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LETTERS PATENT-(Calcutta) (1865), Cl. 26— 
'S'erdlct of Jury. 

BanJcin, Cuming, B.B. Ghoseand Chdkravarii, JJ,), 
EMPEROR V, Colin Mackenzie Mack at. 

93 I. 0. 33 = 53 Cal. 350=43 C.L. J. 310= 

30 C.W.N. 276=27 Cr. L.J. 385= 
A.I.R. 1926 Cal. 470 (F.B,). 

—Cl. 26— Procedure. 

■ -Advocate- General must hear both sides — Alle- 

gation by parties must be verified. 

Per Mooherjee and Bichardson, JJ, — It is clear, 
on the language of 01, 26, that the Letters Patent 
requires that the certificate should reflect the 
judgment of the Advocate-General and is pre- 
sumably granted in the interest of justice after 
careful consideration of all available materials. If 
that judgment is founded on incomplete materials 
or inaccurate allegations, its weight is obviously 
diminished in a corresponding degree. In a case 
where the error ascribed to the Judge depends on 
the evidence adduced at the trial, it is plainly 
desirable that the notes of the evidence, as 
recorded by the Judge, should be laid before the 
Advocate- General when he was asked to grant the 
certificate. The requisite materials can always be 
obtained on application to the Judge. The Advo- 
oate* General must hear not merely Counsel for the 
prisoner, but also Counsel for the Crown before he 
grants the certificate. The allegations embodied 
in the petition to the Advocate* General should be 
verified by Counsel present at the trial or by other 
responsible person. (Mooherji, Bichardson, 0, C, 
Ghose, Cuming and Page, JJ,)* EmpbeOR v, 
Barbndra Kumar Ghose. 81 LC. 353= 

28 C.W.N. 170=38 C.L.J. 411=25 Cr, L.J. 817= 
A.LR. 1924 Cal. 257 (F.B.). 

—Cl. 26— Yerdict of jury. 

^Per BanUn, 0. J’.— The verdict of the jury 

cannot he allowed to stand unless the High Court 
in review under Cl. 26 be of opinion that the same 
verdict would have been arrived at, had they been 
correctly and sufficiently directed. It is not open to 
direct retrial in such a case. 47 Cal. 671 (E. B.), 
Bel. on. 

Per C. 0. Ghose, J. — The word “thereupon” 
means that the determination of the point or points 
of law reserved or certified must bo in favour of the 
prisoner before the Court can interfere with the 
conviction and sentence. If it be found that the 
opinion of the trial Judge on the point or points 
reserved or certified cannot be supported it is not 
open to the High Court to direct a retrial. No doubt 
the High Court has power under 01. 26 to examine 
evidence and determine for itself whether after the 
exclusion of the evidence or matter which may be 
considered inadmissible, the residue and the 
record are sufficient to justify the conviction. The 
Court will not substitute its own^ finding for the 
verdict of the jury. It must consider whether the 
evidence on record improperly admitted was of such 
a nature that it possibly may have considerably 
influenced the minds of the jury ^ and whether iti 
was reasonably certain that the jury would, not 
might, have acted on the unobjecfeionable evidence 
if the wrongly admitted evidence or matter had not 
also been presented to them. Section 637, Or. P. 
Code, has no application to a case under Cl. 26. 
44 Cal. 477 (E. B.), Appr.[ A. I. R. 1926 Cal. 470 
(P. B.), Not appr. 
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CEIMINAL DIGEST, 1924-1930. 


LETTERS PATENT— (Calcutta), (1865), Cl. 28— 
Scope. 

Per Jack, /.—The Court can, on review, examine 
evidence for itself and determine without reference 
to the probable verdict of the jury, whether, cx 
eluding inadmissible evidence, the residua is suffi- 
ciently justifiable for the conclusion. If the Court 
is convinced on the evidence that the accused is 
guilty, he should not be acquitted merely on 
account of a defective charge. The unanimous 
verdict of the jurors should nob be set aside on the 
mere speculation that certain allegations might 
have influenced them to some extent when it is 
clear that the verdict is entirely justifiable by the 
evidence. Section 167, Evidence Act, is imperative 
and applies even to the decision of the High Court 
when exercising its powers under Cl. 26. {Rankin, 
C. /., C. C. Ohose, Suhrawardy , Mukerji and 
Jack, //.). PADAM Prasad v. emperor. 

119 I.C. 193=50 C.L.J. 106 = 
33 C. W. N. 1121=30 Cr.L.J, 993= 
1929 Cp. C. 22S=A.I.R. 1929 Cal. 617 (S B.). 


—Cl. 28— Scope. 

Clause 28 is limited to such officers and 

Courts as were subject to reference or revision by 
the High Court at the time of the grant. The 
Secretary to the Local Government of Bengal act- 
ing under Bengal Act I of 1923 in the Goondas Act 
even on the assumption of his being a Criminal 
Court does not come under CL 28. {Grmves and 
Panton, //.). BHIMRAJ BANIA v. EMPEROR. 

83 I.C. 500=51 Cal. 460=26 Cr, L J. 20= 
A.I.R. 1924 Cal. 638. 

—Cl. 41— Appeal to Prliry Council. 

^Whether appeal lies to Privy Council from 

order on certificate by the Advocate- General was 
not decided as the Privy Council dismissed the 
appeal on merits. 25 Mad. 61, Ex^pL {Lord Sumner,) 
Barbndra V. Emperor. 85 I. C. 47= 

29 C.W.N. 181=1925 M.W.N. 26= 

3 Pat. L. R. Cr. 1=6 L. R. P.C. Cp 1= 
27 Bom. L. R. 148 = 6 Pat. L. T. 169= 
52 I. 40=52 Cal, 197=23 A.L.J. 314= 
41 C.L,J. 240=26 Cp.L.J. 431 = 26 P.L.R. 80= 
A.LR. 1925 P. C. 1=48 M.L.J. 543 (P.C ). 

In a criminal case the Court’s only power to 

grant leave to appeal to the Privy Council is under 
01. 41. There is no help if any case does not come 
under its strict application. 18 0. L /. 119; 

86 Cal. 243 ; 18 O.L.J. 121 and 7 Bom. H. 0. R. 77, 
Poll. (Mookerjee and Ohatierjea, //.). PeiLLlP 
E. BILLINGHURST V, BmperoR. 82 I. C. 763= 
88 0, L. J. 406=25 Cp. L.J. 1371 = 
A. I. K. 1924 Cal. 838. 

—Cl. 41-Bail. 

High Court has jurisdiction to grant bail, 

especially when the High Court has declared the 
case to he a fit one for appeal, or when the Privy 
Council has granted special leave. {Sanderson, C,J, 
and Richardson, /,). TTOSI TELINI n. EMPEROR. 

72 1. 0.362=24 Cr. L.J, 862= 
50 Cal. 585=A.LR. 1924 Cal. 64. 

Lahore (1919). 

—Original oriminal jurisdiction. 

—According to the Letters Patent the Original 
criminal jurisdiction of the Lahore High Courtis 
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letters patent— (M adras), (1865), CL 10— 
Misconduct. 

co*extensive with that of the Chief Court of the 
Punjab, which had no original criminal jurisdic- 
tion to try any person except the European British, 
subjects. (Jai Lai, J.). PAQTR SiNGH v. ADI 
MOHAMMA.D, 115 I.C. 428=30 Cr. L. J. 460= 
12 A.I. Cr. R. 413= A.LR. 1929 Lah. 217. 

Unless expressly prohibited by the Letters 

Patent to take cognizance of a certain ofienoe the 
High Courts constituted after 1915 have the power 
to take cognizance of all ofienoes which have been 
made cognizable by such Courts by the statutory 
laws in force in India. (Jai Lai, J.), PAQIR SiNGH 
V, ADI Mohammad. 115 I.C. 428=30 Cr. L.J. 460= 
12 A.I. Cr. R. 413= A.LR. 1929 Lah. 217. 


— RemoYal or suspension from practice. 

A conviction under S. 17, suh*S. (1) of the 

Criminal Law Amendment Act (XIY of 1908) 
constitutes a reasonable cause within the meaning 
of Cl. 8, Letters Patent, Lahore, for the removal 
or suspension from practice of an Advocate or 
Vakil, Strictly speaking, proceedings under Gl, 8 
are neither civil suits nor criminal prosecutions. 
The High Court exercise a special jurisdiction over 
legal practitioners in pursuance of the authority 
conferred upon it by the Letters Patent or an Act 
of the Legislature and has inherent power to apply 
such rules of procedure as may ensure a fair trial 
of the matter requiring adjudication. What is 
essential is that the parties concerned should have 
a proper notice and a reasonable opportunity to be 
heard. The propriety in law or in fact of the con- 
viction cannot be quostioned in the proceedings 
taken by the Court in the exercise of its disciplinary 
jurisdiction. 22 A. 49 (P.0,), Bef, Advocate or Vakil 
may be struck ofi the rolls for an ofience which has 
no relation whatsoever to his character as a legal 
practitioner but the mere circumstance that he 
has been convicted of an ofienoe does not make it 
imperative on the Court to remove or suspend him 
from practice. It is not necessary that the act of 
a legal practitioner which is relied upon for strik- 
ing his name off the roll should have subjected 
him to anything like a general infamy or imputa- 
tion of bad character. 44 Bom, 418 (B.B.); 49 Cal. 
732 and 49 Oal. 845 (P. 0.), Bel on, (Shadi Lai, 
C.J,, Smith and Abdul Raoof, //.). In the matter of 
ARDUD Bashid. 76 LC. 385=4 Lah. 271= 

20 Cr. L.J, 161=6 L.L.J. 491= 
A. 1. R. 1924 Lah. 123 (S.BO* 

Madifas (1885). 

—CL 10— Misconduct 

Advocate convicted for perjury in England^ 

Disbarment by Benchers of his Inn-^Bubseguent good 
conduct ^Admission as Advocate in India-^ 
Sigh Court is not bound by the decision of the 
Benchers-^Propriety of conviction cannot be gone imto. 

In an inquiry into the conduct of a practitioner 
under the Letters Patent, the propriety of a con- 
viction and sentence could not he questioned, 
though the facts of the case might be oonsidored, 
to see whether the culpability of the individual 
concerned was such as to disqualify him for his 
profession. „ 

It la poBslhle that, where the criminal law of the 
tw9 countries diftos in respect of the*mati^ 
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LETTERS PITBKT— (Madras), (1865), Cl. 26— 
JLltering sentence. 

charged, or in a case where it is alleged that there 
had not been a fair trial in some foreign conntry, 
the above rule might be held not to be applicable. 

The Madras High Gourt is not bound to follow 
the decision of the Benchers of the Inns of Courts. 
It has, by the Letters Patent, a discretion vested in 
it, and it must in every case exercise that dis- 
cretion itself, giving, of course, due weight to the 
views of the Benchers of Lincoln’s Inn in England. 

An order for disbarment is not necessarily final 
or conclusive for all time and it is open to the 
Court to re-admit a practitioner, after the lapse of 
time, if it is satisfied that the practitioner has in 
the interval conducted himself honourably and the 
sentence of exclusion has had the salutary efiect of 
awakening in the delinquent a higher sense of 
honour and duty, so that he may be safely 
entrusted with the afiairs of his clients and 
admitted to an honourable profession, without its 
sufieiing degradation; and in such a case, it is open 
to the proper tribunal to restore a man to the rolls, 
whether he be a Barrister, Advocate or Attorney. 
6 B. & S, 703 and 12 O.L.J. S25, Be/. 

No difierent standard of conduct or character is 
required from a barrister of Indian race to a 
barrister of English race and also no difierent 
standard of anour should be held to exist for a 
practitioner at the English Bar of whatever race, 
and the Practitioners of this Court, whether 
Barristers or Yakils. 

In the matter of disciplinary jurisdiction, the 
English Court cannot be put on the same footing as 
a foreign Court. (Schwabe^ G. Coutts-TfoUer and 
KrisTinan, JJ,). In the matter of Am ADVOCATE. 
76 LG. 873=46 Mad. 903=18 M.L.W. 823= 
83 M.L.T. 110=25 Gp.L.J. 281 = 
AJ.R. 1924 Mad. 265=43 M.L. J. 639 (F.B.). 

—CL 26—Htering sentence. 

The expression ** alter the sentence” in 

01. 26 of the Letters Patent includes setting it 
aside. The High Court can on review not merely 
reduce the sentence but has the power to sot aside 
the conviction. [Wallace, Madhamn Nair, Jackson, 
AnanthakrisTma Aiyar and Bddy, JJ.). C, K. N. 
Btjndabbsa Iyer d. Emperor. 1930 M. W.N. 249. 

—CL 26-“ Decision.” 

—Held, [Bddy, J, dissenting) that the word ‘de- 
cision’ in CL 26 includes every mental conclusion 
on which the judgment or charge is based and not 
merely matters actually stated at the Bar for the 
direct decision of the Gourt. It thus includes 
directions, misdirections or non-directions, to a 
jury. (Wallace, Madhavan Nair, Jackson, Anantha- 
krishna Aiyar and Bddy, J /.). G. K, N. SXJNDA- 
RESA lYEB V, EMPEROB. 1930 M.W.N. 249. 

-CL 26-“ Point of law.” 

— ■ —T he expression “ point of law ” in CL 26 
of the Letters Patent means the same thing 
as matter of law in S. 418 of the 0. P. 
Code. It jbiolncles such misdirection or non- 


LETTERS PATENT— (Rangoon), (1922), CL 28— 
Transfer of Criminal cases. 

direction as would permit an appeal against 
the verdict of a jury. And misdirection includes 
not only an error in laying down the law by which 
the jury are to be guided but also a defect iu sum- 
ming up the evidence or in not summing it up or 
in summing it up erroneously. 

Per Eddy, J, dissenting, — ‘ A point of law ’ re- 
ferred to in 01. 26 means a point of law submitted 
to and decided by the trial Judge or any direction 
as to the law given by him in the course of his 
suinming up to the jury. (Wallace, Madhavan 
Nair, Jackson, Ananthakriskna Aiyar and Bddy, 
JJ.), 0. K. N. SUNDAEBSA lYER ». EMPEROR. 

1930 M.W.N. 249. 

Patna (1916). 

—Subordinate Courts. 

——The Letters Patent must be read subject to 
the special legislation in the form the Regulation 
Y of 1893 which declares that the Courts other 
than the Sessions Court are not subordinate to the 
Patna High Court as their High Court. (Adarni 
and Macpherson, JJ.), Sailbndra Nath v. 
Emperor. 108 I.C. 419=7 Pat. 337= 

9 P.L.T. 468=29 Cr.L.J. 427= A.I.R. 1928 Pat. 241. 

—CL 28— Contempt proceedings. 

The rule for contempt proceedings need not 

be issued by the Court as an entire body and the 
whole of its judiciary need not be consulted, A 
single Judge or Division Bench has jurisdiction to 
issue the rule. (Gouftney-Tervell,C, J„ Adami, Boss, 
Eukvant SaTtay and Fazl Ali, JJ.), Bmperor v, 
MURLI MANOHAR. 117 I. C. 180= 

30 Cr.L.J. 741= A. I. R. 1929 Pat. 72 (P.B.). 

Rangoon (1922). 

—CL 8— Acts not in professional capacity. 

When an officer committed what might have 

been adequately corrected by the ordinary punish- 
ment for an ofience of that nature and the ofienoe 
was not one which subjected the individual who 
committed it to anything like general infamy or 
any imputation of bad oharaober so as to render his 
remaining in the Court as a practitioner improper. 

Held, it was not competent to the Court to in- 
fiiot upon him a professional punishment for an 
aot which was not done professionally and 
which act per se did not render him improper to 
remain as a practitioner of the Court. 

Although High Court has a very wide discretion 
in the exercise of its disciplinary powers, neverthe- 
less, in a oase where the acts charged were not 
committed in a professional capacity, and where 
they involve a criminal offence, it would not 
ordinarily be convenient for the High Court to 
exercise those powers until the charges have been 
investigated in a Criminal Court. (Butledge, 
Heald and May Dung, JJ.), In the matter of 
MADNa BA Kyin. 76 I.C. 827=2 Bur. L.J. 210= 
25 Cr. L.J. 267= A.I.R. 1924 Rang. 113 (S.B.). 

—CL 28 — Transfer of Criminal oases. 

The High Court’s power of revision are in 

express terpis limited to. those conferred by 
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LETTERS PiTEHT— (Rangoon), (1922) 01. 36— 
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certain sections mentioned in S. 439. Section 526 
is not one of these. The Letters Patent does 
not confer any power of transfer over and 
above that conferred by S. 526 since 01. 28 is (^^uali- 
fied by 01. 36. {May Oung, J.). ASHU v. Mg. PO 
Khan. 77 I.C. 885=1 Rang. 632=2 Bnr.L.d. 236= 
25 Cr. L.J. 485 = A.I.R. 1924 Rang. lOO. 


—Cl. 36— Transfer of Criminal case. 

The High Court’s powers of revision are in 

express terms limited to those conferred by certain 
sections mentioned in S. 439. Section 526 is not one 
of these. The Letters Patent does not confer any 
power of transfer over and above that conferred by 
S. 626 since 01. 28 is qualified by 01. 36. (May 
Oung, iT.). ASHU v, MG. PO KHAN. 77 I.C. 885= 
1 Rang. 632=2 Bur. L.J. 236= 
25 Cr.L.J. 485= A.I.R. 1924 Rang. 100. 


LIBEL. 

See (1) TOBT— defamation. 

(2) PENAL CODE, SS. 499, 500. 

limitation ACT (IX of 1908) (As amended by 
XXYI of 1920, X of 1922, XXX of 1925, I & IX 
of 1927 and I of 1929, etc. 


— S. 5— <Jriminal Appeal. 

— Time cannot he extended* 

In an application of a criminal nature it 
would not be proper to extend the time given for 
the appeal even if the delay arises in consequence 
of any genuine mistake which could have been 
averted by a proper enquiry, (Kennedy, J.C. and 
Tmhji* A.J’.C.). Gibimal v * SHEWABAM. 

95 I.C. 316=20 S.L.R. 90=27 Cr. L.J. 780= 
A.l.R. 1928 Sind 215. 


— S. 5— Inability without fault. 

-Delay caused by the appellant not hav- 
ing knowledge of complaint under S. 476, 
Or. P. Code, can be excused. (Fawcett and Mirza, 
jj*). DAJA DBVJi u. Emperor. i108 I.C. 26= 
52 Bom. 164=30 Bom. L.R. 76=29 Cr. L.J. 815= 
9 A. I. Cr, R. 435= A.l.R. 1928 Bom. 64. 


— S. 5— Merits. 

Where the order against which the appli- 
cation for revision is preferred is illegal, the delay 
which is excusable to a certain extent should 
not operate as a bar. (Broadway, J,), Dwabka 
DAS 1?. The Grown. 86 I.C. 481= 

26 Cr.L J. 799 = 6 L.L.J. 160= 
A.l.R. 1924 Lah. 489. 


— S. 5— Mis taka in calculation. 

— — o^pin^one of two Judges about limi* 

tations-^A^pellant probably misled'--' Time should he 
extended* 

Where there was a case decided by two Judges 
of the High Oourt, where one was of opinion that 
an appeal under S. 476‘B, Or. P. Code, must he 
treated as an ordinary appeal under the Or. 
Code, but the other was of opinion that suoh an 
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LIMITATION ACT (1908), S. 12-JuJgment other 
than appealed from. 

appeal must bo treated as a miscellaneous civil 
appeal and regulated by 0. 41, 0. P. Code, 

Held, that the difference of opinion between two 
Judges may afford a reasonable ground for a party 
to suppose that suoh an appeal was a civil appeal 
and he had 90 days* time from the data of the 
order to prefer on appeal and in suoh a case exten- 
sion of time should be granted. (Suhrawardy and 
Cammiade, JJ.). BajANI KANTA Kayal w. Bisto 
Moni Dasi, 104 1. C. 456=46 C.L.J. 40= 

8 A. I. Cr. R. 433=28 Or. L.J. 840= 
A.l.R. 1927 Cal. 718. 

— S. 5 -Mistake of pleader— Honest mistake. 

The delay in filing an appeal caused by 

honest mistake of the patty’s Yakil in calculating 
the time is sufficient cause for excusing the deliy 
under 8. 5. A. I. R. 1925 Mad. 462, Foil* ; 
5 N.L.R, 25, Dist. (Prideaux, AJ,G,)* BABIN v* 
Emperor. 96 I.C. 857=7 A.LGr. R, 28 = 

9 N.L.J. 180=27 Cr. L.J. 1001 = 
A.l.R. 1926 Nag. 503. 


— S. 5— Procedure. 

Criminal appeals* 

A criminal appeal filed after the expity of 
the prescribed period of limitation may be admit- 
ed if the Oourt is satisfied that the appellant had 
sufficient reason for nob preferring the appeal with- 
in the period of limitation. But if the appellate 
Oourt is not satisfied that the appellant had suffi- 
cient reason for the delay, it cannot excuse the 
delay. If in suoh a case, the appellate Oourt 
desires to help the appellant the proper procedure 
would be to move the High Court to exercise its 
powers of revision. 

In this case where the lower Appellate Court 
had extended the period of limitation without 
being satisfied as to the sufficiency of the grounds 
for doing so and had admitted the appeal, the 
High Court in revision refused to interfere as 
there was no gross miscarriage of Justice 
occasioned by the lower Court’s action. 1 Lah. 
508 and A.I.B. 1923 Lah. 662, JRef* (Wallace and 
Madhavan Hair, JJ*), Janakiramayta v. N. 
BraHMAYYA. 88 I.C. 278=26 Cr.L.J. 1110= 
A.l.R. 1925 Mad. 709=48 M.L.J. 457. 

— S. 5 —Proceedings in wrong Court. 

Delay in filing a criminal appeal should be 

excused under S. 5 of the Limitation Act where 
it was erroneously filed in another Oourt since 
there is no question of a litigant losing a ** valua- 
ble right.” (Scott Smith, J), SURTA SiNGH o. 
EMPEROR. 59 L€. 556= 

22 Cr. L.J. 124 = 1 Lah. 508. 

— S. 12 - Judgment other than appealed from. 

Where an application under S. 476 of the 

Or. P. Code was treated as a separate miscella- 
neous civil case, and given a separate number and 
was treated quite distinct from the civil suit which 
gave rise to it and when the Court passed its order 
according to the approved practice, a formal order 
was drawn up on the printed form provided for 
suoh formal order in miscellaneous cases, embody- 
ing the result of the judgment passed in the case. 
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lilMITATION ACT (1908), — Art, 154— Applic- 
ability. 

ITeld^ that timo taken for obtaining a copy of 
the formal order should be deducted under the 
provisions of S. 12 of the Limitation Act 1920 
P. H. C. 0, 75, Foil (Byves, J*.). DAULAT Ram u. 
KANHAIYA LAL. 87 I.C. 417=47 All. 482= 

23 A. L.J, 297=26 Or.L.J, 961 = 6 L.R, A. Gr. 109 = 

AJ.R. 1925 All. 419. 

—Art. 154-"Applicability. 

Petition to Court to make a complaint under 

SSu 4:1 6* A and 41Q^B-- Appeal against order o?i— 
Article 154 applies. 

The scheme of the Ss. 476- A and 476- B is that 
if the Subordinate Court has neither made a com- 
plaint under S. 476 nor rejected an application 
for the making of a complaint then the Superior 
Court may take action and make a complaint. But 
where the Subordinate Court has rejected the ap- 
plication for the making of such complaint, then 
the procedure, which is contemplated by the Code 
is by way of an appeal to the Superior Court. Ap- 
peal Judge should consider whether the appeal is 
filed within the time specified in Art. 154. {Sander- 
son, CJ, and Panton, J.). Chundbr Kumar Sen 
V. MATHURIYA DSBYA. 90 I.C. 529 = 

52 Cal. 1009=26 Cr. L J. 1569=42 0. L. J. 120= 
29 C. W. K. 1035= A.LR. 1925 Gal. 1228. 

An application to a higher Court under S. 195 

(6) of the Cr. P. Code though akin to an appeal and 
though treated as an appeal is not an appeal for 
the purposes of Limitation Act and an application 
to the appellate Court cannot be time-harred under 
the Limitation Act. (Wilberforcet J.). PUNNA Lal 
V. Jamitu MAL. 60 I.C. 33=1 Lah. 602= 

22 Cr. L. J. 177. 

—Art. 1S4— Extension of time. 

The delay caused by the fact that an appel- 
lant’s not knowing that a complaint under S. 476, 
Or. P. Code, has been filed till after the thirty 
days prescribed by Art. 154 have expired, can be 
excused by the appellate Court under S, 5. {Fawcett 
and Mirmt *77.). DAG-A Devji PATID v. EMPE- 
ROR. 108 I.C. 26=30 Bom.L.R. 76= 

29 Cr. L. J. 315=9 A. I. Op. R. 435= 
A.LR. 1928 Bom. 64. 

—Art. 154— Starting point. 

Limitation for an appeal under S. 476- B, 

Or.P.Oode, begins to run for the purposes of 
Art. 164, Limitation Act from the date when the 
finding under S. 476, Cr. P, Code, is completed or 
supplemented by an actual complaint, A.I.R. 1927 
Lah. 64, Foil [Fawcett and Mima, JJ,), DagA 
Bbvji PAtil V, Emperor. 108 I.C. 26= 

SO Bom, li.R. 76=52 Bom. 164 = 
29 Or.L.J. 315=9 A.I.Cr.R. 485= 
A.LR. 1928 Bom. 64. 

—Art. 155 — Application for determining status 
of convict. 

' ■"' ^ ■■An appeal to the High Court in the words of 
S. 449 read with S. 443 is governed by Art, 166 
which is not limited only to appeals to the High 
Oqurt from the Sessions Courts in the mofussil, or 
from other Courts from which appeals to the High 
Oo^rfe Ue dirept, , , 


Cols. 1660—1759 Omitted. ^60 

LUNACY ACT (1912)-Part II-(Ss. 4 to 36)- 
Procedure. 

An application presented after 60 days from date 
of conviction for the determination of the status of 
the prisoner under S. 449 read with S. 443 is out of 
time. (0. C. Chose and Duval, 77). TOMAS v. 
Emperor. 98 LC. 248=53 Gal. 746= 

27 Cr.L.J. 1304= A.LR. 1926 Cal. 1203. 


—Art. 155— Leave to appeal to Privy Council. .. 

Or. P, Code, S. 449 (1) (c ^ — Application for 

leave to appeal comes within Art. 155. [Sanderson, 
C.J. and Panton, 7.). Gallagher v. Emperor. 

101 I.C, 657=54 Cal. 52=28 Cr.L.J. 481= 
A.I.R. 1927 Cal. 307. 


—Art. 155-Order under S. 476-B, Cr, P. Code. 

—Or. P. Code, S. 476-B— Appeal under, to 
High Court— Limitation Act, Art. 156, applied, 
A.X.R. 1925 Gal. 1228, Appl, [Suhrawardy and 
Cammiade, 77.). Rajani Kant Kayal v. Bistoo 
MONI DASSI. “ 104 I. C. 466=46 C.L.J. 40= 
8 A. I. Or. R. 433=28 Cr. L. J. 840 = 
A.I.R. 1927 Cal. 718. 

The limitation for an appeal under S. 476 B 

against an order refusing to file a complaint under 
S. 195 is the one provided by Art. 155 and not Art. 
156. [Daniels, J,). Sheo PRASAD v. Sheo Bans 
RAI. 93 LC.R31=24 A.L J. 868= 

7 L.R.A.Cr. 80= A.LR. 1926 All. 211. 


—Ark. 179— Criminal case. 

Quaere : Seeing that Art. 179 mentioned 

only civil cases, is the general rule of limitation 
of three years contained in Art, 181 to hold good 
in criminal oases? [Mookerjee and Chatter jee, 77.). 
PHILLIP E. BILLINGHURST V. EMPEROR. 

82 I.C. 763=88 C.L.J. 406=25 Cr. L J. 1371 = 
A.LR. . 1924 Cal. 388. 


LUNACY ACT (lY of 1912). 

—Part, II— (Ss. 4 to 36) -Procedure. 

Orders by District Magistrate--^ Executive and 

judicial— Executive orders not subject to revision by 
Sigh Court, 

The Act deals specifically and under separate 
headings with two branches of proceedings exe- 
cutive and judicial. Any person considering 
himself aggrieved by an executive order passed by 
the Dt, Magistrate may apply under Part III for a 
regular inquisition conducted by a judicial Officer. 
The result of such inquisition is conclusive and 
overrides and overrules any order which may have 
been passed summarily by the executive authority. 
Under this Act the orders passed by Ihe Distriob 
Magistrate under Part II are purely executive and 
cannot form the subjeot-noiatter of a revision appll- 
oatlon to the High Court. [Abdul Baoof and> 
Garrison, 77.). DoNAL v. THE Crown. 

73 1. Ci 696=4 Lah. 1=24 Cp. L. J. 664»! 

A.LB.1924LaJh69*; 
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MADRAS ABKARl ACl? (1 of 1886). | 

— Complaint— Procedure. i 

For complaints under the Abkari Act or iiuder the 
Opium Act (I of 1878), the ordinary Criminal Proce- 
dure Code, is not applicable, but the procedure con- 
tained in those Acts is to be strictly followed ; and as 
complaints by private persons are not provided for by 
the procedure in those Acts, they must be treated as 
not properly instituted : A. I. R. 1923 Mad. 339 and 
25 M, L. J. 577, Rel. on. (Odgers, J.) La2:ar Fer- 
nando V. Amirtham Fernando. 119 I. C. 174*= 

2 M. Cr. C. 168-52 Mad. 613-30 M. L. W. 112 = 
1929 M.W.N. 507 = 30 Cr. L. J. 1011 = 1929 Cr. C. 78 
=A. I. R. 1929 Mad. 604 = 57 M. L. J. 214. 
^■~~Ahkari Act and Opium Act. 

There is no essential difference between the proce- 
dure under the Abkari Act and the Opium Act. 
(Odgers,J.) L. Fernando v. A. Fernandck 

119 1. G. 174 = 52 Mad. 613 = 2 M. Cr. C, 168- 
30 M.L.W. 112-1929 M.W.N. 507-30 Cr. L. J. 1011- 
1929 Cr. C. 78= A. I. R. 1929 Mad. 604- 
57 M. L. J. 214. 

Offences both under Abkari Act and Penal 

Code. 

Where the accused has committed in addition to an 
offence under the Abkari Act a non-cognizable offence, 
under the Penal Code, the Police OfiScer would proba- 
bly be correct in taking up the more serious offence as 
the principal offence, that is, the one in which he 
could arrest without a warrant, namely, S. 55 of the 
Abkari Act, and in following the provisions of that 
Act, so far as it can be done, rather than of the Cri- 
minal Procedure Code and, if he can follow the pro- 
visions of both by ensuring that the accused should 
appear before the Magistrate it is obviously his duty 
to do so. The same procedure would be the proper 
procedure for a Police Officer to adopt when he is 
confronted with an offender whose offences are both 
under S. 55 of the Abkari Act and a cognizable offence 
under the Indian Penal Code, (Wallace and Madhavan 
Nair^ JJ.) Y. Venkanna, In re, 90 I. C. 436= 
22 M, D. W. 98 = 1923 M. W. N. 396= 
26 Cr. L. J. 1556 = A. 1. R. 1925 Mad. 856= 
48 M.L. Jf. 605. 

—Possession. 

Meaning of. 

In the absence of any indication to the contrary in 
the Abkari Act, the word “ possession ’* has its ordi- 
nary meaning. {Wallace, J.) Jayachandra Chetty 
In re. lOO I.G. 355 = 50 Mad. 745-25 M.L.W. 277 = 
38 M. D. T, 116=1927 M.W.N. 158- 
28 Cr.L. J. 275- A.I.R 1927 Mad. 413- 
52 M.Xi.J. 226. 

—Seizure or detection of liquor — ^By whom. 

Private individual ' has no authority to seize or 
detain liquor which he believes to be liable for. con- 
fiscation under the Act. Only Officers of a certain 
rank of the Revenue, Police and Abkari Departments 
are empowered to enter places where liquor is illicitly 
sold or stored. {Spencer ^J.) NaraYana, In re. 

82 LC. 149 = 20 M.h.W. 239 - 25 Cr.D.J. 1221- 
A.I.R. 1924 Mad. 816. 

— S. 15— Partnership. 

It is not illegal for persons to enter into a partner- 
ship for the purpose of carrying on a toddy shop 
business, for which they hope at a future date to 
obtain a license. 24 Mad. 401 ; 26 MM. 45P : and 
43 Mad. 141 ; Dist. (Reilly, J,) Narayana Mx)^rti v. 
Matlapudi Subramanyam. 114 I. b. 655- 

A. L R. 1928 Mad. 1197. 

— I*, 30— Arrest. 

, .Though an officer armed with his own report can 
arrest a j^son under S. 31 an officer armed vdth a 

Cr, D,— 111 


MADBiSiBKiBI ACT (1886), —S. 86— So<gie of. 

search warrant from the Collector under S. 30 is not 
authorized under that or any other section to arrest 
(Jackson,].) Public Prosecutor v. Munusami 
Mudali. a.. I. R. 1930 Mad. 448. 

—S. 31“Procedure. ^ j x 

An offender arrested under S. 31 may be bauM to 
appear before either a Magistrate or an Abkari Ins- 
pector, while one arrested under S. 34 can be sent 
only before an Abkari Officer. If the offender^ sent 
under either section before an Abkari Officer, there is 
an enquiry under S. 40 (3) and the offender is sent 
under S. 50 with a report to the Magistrate for tnal. 
But there is nothing in the Act to indicate what is the 
procedure to be followed when the offender is sent 
under S. 31 direct to a Magistrate. (Wallaoe and 
Mai/iiWffw Y. Venkanna, ^*1^' 

90 1. 0.436 = 22 M.L. W. 98=1923 M.W.S. 396= 
26 Cr, h. J. 1356=A. I. B. 1923 Mad. 856= 
48 M. D* J« 605. 

—S. 55— Breach under. 

A breach under S. 56 (b) is a breach distoct from 
those provided for in S. 55. Breaches under S. 56 are. 
from the fact that they do not entail liabuity to 
arrest, are of a less heinous kind than those under 
S. 55. Possession of an illicit quantity oj ar^kin 
breach of the license or permit or rule under the Act 
comes under S. 55 (a) and therefore does ^ot c<^e 
under S. 56 (b). (Wallace, ].) Jayachandra 
In re 100 I.C. 365 = 50 Mad. 748- 

25 M. L. W. 277 -38 M.D.T. 116- 
1927 M.W.N. 158-28 
A.I. R. 1927 Mad. 413=32 M. L. J* 226. 

— S. 35— Procedure— Applicability of Cr. P. ^ 

The Abkari Act is not sdf-contained in the patter 

of the procedure for the investigation of 
under S. 55. In such a case the procedure 
- lowed is laid down in S. 5 (2) of the Criminal 
I Code to be under that Code. (Wallace 
* Nair, ]].) Y. VENKANNA, In re h C. 4^~ 
22 M. li. W. 98=1925 M.W.N. 896-26 L. J. 15^ 
-A. I- R. 1925 Mad. 856=48 M. D. J. 605. 
—S. 55— Sale— When complete. . 

A sale is complete as soon as the price 
agreed to be paid for ascertained gooc^. u is n^ 
necessary for a completed sale that there should be an 
actual delivery of 'the thing sold. Therefore, takmg 
the money and bringing the bottle of h<l^or for 
the purpose of handing it over, constitutes offence 
under S. 55 (1) of the Abkari Act. (D^doss,]). 
Public Prosecutor v. Famabubbayya Ci^Tire. 

106 1.C. 716=51 Mad. 335=1 M. C^C. 5=^ ; 
29 Cr. h J. 124=27 M. L. W. 84= > 
A. I. R. 1928 Mad. 179=54 M. L. J, 712. 
— S. 55 —Transporting— What amounts to. ^ 

Ordering servant to carry arrack to anot^r place 
amounts to transporting. (Jackson, J.) QuaDiar 
Badsha Rowther V. Emperor. ^ 

1927 M. W. N..212-38 M. D. T. 1^^. 

A.I. R. 1927 Mad, ;47(K 

— S. 56 — Constructive Punishinea^^* 

A constructive offence under S* 56 read with 
is not punishable with imprisonment tmder the pro-' 
visotoa 64. {Jackson, J.) QuiDiAJt BamRA Row-- 
THKR V, Emperor. 1927 

38 M. L. X. 138=li I. |l. 1997 Mad. WO, 


100 1, O. 33)0=00 man. 

26. H. li. W. 2i7=8yi. 

1927 ttjjiir., isr. 2 ^ 

' J.l, R,lsb71IMd. 518 ==52111. 
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ABKARI ACT (1886), S. 56— Partner- 
—Sr 56— Partnership, 

A partnerslup formed prior to taking license to trade 
in toddy is not ill^al where there is no evidence that 
business was not begun before taking license. 
(4nanUfJirishna Ayyar, J.) Vazhnuni v. Natha- 
MUNJ. 128 L c. 342= A. I. R. 1930 Mad. 361. 

— S. 64 — Transportation. 

, , Pe|:sons transporting intoidcating drugs to shop not 
covered by license are guilty under S. 64 where their 
action not hona fide, {bevadoss, J,). Venkayya 
V. Emperor. Ill LC. 849 = 28 M.L. W. 611 = 

49^M,W.N. 788=1 M. Cr. C. 293 = 29 Cr. h. J. 929 = 
A.LR. 1928 Mad. 1130=55 M.L.J. 712, 
MADRAS. CANALS AND PUBLIC PERRIES ACT 
(2 ot 1890.) 

-rCons.trUjCtion. 

- Aisdras Canals and Public Ferries Act gives the 
Government powers ‘very seriously to restrict the 
liberty of people and these powers must be strictly 
ccMjstrued. {Reilly,},), Abdul Wahab Saeeb v. 
Emperor,-. 117 I.C. 728= 28 M-L.W. 699= 

1 Mad. Or. C. 269 = 30 Cr- L.J. 827= 
A.I.R. 1929 Mad. 50 = 56 M-L. J. 277. 

„ *-^S»‘SrT“lE^lidity of notification. 

^vefninent .Notification declaring ferry extending 
pvei^* both .banks of a river for twelve miles— 
Noti^tio^ mentioning five places as limits of ferry — 
Such notification is not ultra vires and Government 
iBU§t be presumed to declare five difierent ferries and 
not to prevent up and down navigation. (Reilly, J), 
A^ujl Wahab Saheb v. Emperor. 

2%M*i;W 699=1 Mad. Cr. C- 269=117 I.C. 728 = 
30 Cr. L. J. 827 = A J.R. 1929 Mad. 50 = 
56M,L.J.277. 

MADRAB CITJ MUNICIPAL ACT (4 of 1919) 

J6— PffBnce under. 

rrrr‘r— Giving false name and applying for slip, 
-Wh^re a person, appears before the identifying 
q^cer,,ahd giving a false name applies for a slip to be 
.tor applying for the ballot paper, but does not 
enter polling officer’s xobm, only makes pre^ration to 
ai^yfp? ballot paper is not guilty under 5.65 (2). 

Syed Hussain v. Munibathnam 
QSWY. 115 1. C. 813=1929 M. W- N. SOS = 

30 Cr. L, J. 528=12 A. LCr. R. 336 = 
A. L R. 1929 Mad. 489. 
Essentials for offence. 

,, essence of the ofience under S. 233 is the act 
of ci^^cting or reconstructing and not merely that 
oi m^ntamiug an already constructed building in 
( Curgenven ,},) M, A. Eazak u. King- 
50 Mad. 760=25 M. L. W. 613 = 
38 M. Jj, T. 336=102 I. q. 218=28 Cr. L* J. 522= 
8 ArJ., Pr. R, 174= A. I. R, 1927 Mad. 601 = 

. ; - 52 M. L. J. 620. 

— S. 288— Erection and use. 

■ : ■ i r^-^ I (ieense fee^^MaMnery dangerous to the puh- 
lU naisancerr-Oxm of proof-^Appeal to Stand- 
ing gig^mUee, 

, A license fee should be paid both for erection of 
nii«5^3inery as well as for its use, under S, 289. For 
easeodpu.xme has to pay only onpe while for use evpry, 
ye^if.Wihen machinery is removed from one place to 
set up at the latter place erection must 
be paid anew. Under 5. 288 license is necessary only 
pausing public nuisanc^e or danger. The 
n^^ prpyn:^ the existence of danger orhuisanpe 
li^in’^^rb^ecution. An accused's failure to appeal 
tG W S^wBa^Ccmmitte^ the imposition of 

not to him-lrom contending that 
habUxty imposed by 


MADRAS DISTRICT MUNICIPALITIES ACT 
(1884) S. 214— Applicability. 

S. 288. (Krishnan, J,) A. E. Smith, In re, 
81 1. C. 72=18 M. L. W. 879 = 33 M. L. T. 185 = 
25 Cr. L. J. 584= A. t R* 1924 Mad. 389 = 
45 M. L, J. 731. 


— S. 288 — Exemptions. 

Licenses granted under special Acts. 

By virtue of the special Acts under which the 
Madras Electric Tramways Ltd. and the Madras 
Electric Supply Corporation I^td, have been granted 
lictsnses by the Government, they are exempt from 
the operation of Ss. 288 and 289 of the City Municipal 
Act empowering the Municipality to i?sue licenses, the 
said sections being inconsistent with the powers granted 
by the Government under the Special Act ; City and 
Southern London Railway Company V. London 
County Council, (1891) 2 Q. B. 513, Foil. (Waller, J.) 
Corporation of Madras v. Madras Electric 
Tramways Ltd. 101 1. C. 396= 

A. I. R. 1927 Mad. 522 = 52 M. L. J. 474. 
— S. 288— Permission— When necessary. 

— Whether machinery is or is not nuisance ts 

immaterial — Permission has to he obtained. 

The question whether the machinery is or is not a 
nuisance is one for the Commissioner mone, and if he 
finds that it is, a nuisance he may refuse permission’ 
altogether. Whether it is a nuisance or not is imma- 
terial, permission has to be obtained in either case 
anH may be withheld in the former case, i^allace 
and Madhavan Nair, JJ.) P. Natesa Mudaliar 
In re. 99 I. C. 324=50 Mad. 733 =1927 M. W. N. 6 = 
28 Cr. L. J. 116=38 M. L. T. 166=7 A I Cr. R. 263 = 
26 M. L. W- 890= A. L R. 1927 Mad. 156= 
51 M. L. J. 704. 


MADRAS CITY POLICE ACT (3 of 1888.) 

— S. 76 — Breach by servant — Liability of Master. 

The master is liable for breach by his servant of 
the conditions of a license issued to him- (Devadoss, 
J.) CuNNiAH & Co. V. Emperor. 108 I.C. 636 = 
51 Mad. 341=29 Cr. L.J. 431=10 A. I.Cr R. 93= 
27 M.L.W. $7=A.I.R. 1928 Mad. 478=54 M.L.J. 315. 
MADRAS CRIMINAL RULES OP PRACTICE. 

R. 161— Presentation of appeal. 

‘Memo, of appearance— Vakalat %f necessary. 


A vakalat need not be filed in a Criminal A.ppeal for 
a proper presentation. A memo, of appearance is 
sufficient. (Wallace,}^) Manikonda Ljngayva v. 
Emperor. 75 I.C. 985=25 Cr-L-J. 73= 

1924'M.W.N. 51=33 M^L.T. 224=18 M.L-W. 960= 
A.I.R. 1924 Mad. 192=45 M.L.J. 683. 
— ^R. 238 — Joinder of Charges. 

Murder and Robbery. 


■ It is irregular for a Sessions Judge to try charges 
of robbery and murder together, the fifst with* a jury 
and the second with jurors sitting as assessors. 
(Devadoss and Waller, JJ.) Muni AN, In re 

98 I. G. 488=27 Cr. L. J. 1368=7 A. I. Cr. R. 450= 
A. I. R. 1927 Mad. 243. 

MADRAS DISTRICT MUNICIPALITIES ACT; 

(4 of 1884.) 

— S. 32 — ^Delegation of Powers. 

‘ Where the chairman authorises a person im^er 
S. 32 even to lodge a complaint, he need not be speci- 
ally authorised under S. 280 to complain in respect qf 
offence under the Act. {Ahdur Rahim and Ayling, Jjf^) 
Krishnasami Naidu, In re, 60 1. C. 1008= 

(1920) M- W. N- 648 = 22 Cr. L. J. 313=12 h, W. W 
— S. 214 — Applicability. ' 

Wi"OP9 heading to section — Effect of. 


Though S. 214, Act lY of 1884, is to pe fopnd.-qnto 
a portion of the Act, headed as '* Brains,'^' sfcp* me 
s^^ioh. ex^esfely deals with ptjyate tor&^^ '^d 
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MAD. DISX. MON. ACX. (1920)— Govt. Sanction. 

privies, the presence of that heading cannot affect the 
application of the section to any case to which it 
otherwise might apply. {Curgenven, J.) Masuli- 
PATAM Municipality v. Lakshmamma. 

100 I. c. 645-38 M. L. T. 334-25 M. L. W. 385- 

1927 M. W. N. 726- A. I. R. 1927 Mad. 1125= 

52 M. L. J. 335. 

MADRAS DISTRICT MUNICIPALITIES ACT 

(5 of 1920.) 

—Govt. Sanction. 

Criminal P. C., S. 196 — Offences under Madras 
Municipalities Act though punishable also under Ch. 
9-A, Penal Code, do not require Government sanction. 
A. 1. R. 1924 Mad. 487. Foil. (Mccdhavan Nair and 
Reilly, JJ,) Nune Panakalu v. R. Subba Rao. 

113 I. C. 625-1928 M. W. N. 801-1 M.Cr.C. 328- 
52 Mad. 695 = 30 M. L. W. 624-11 A. I. Cr. R. 556- 

30 Cr. L. J. 191 = 
A. I. R. 1928 Mad. 1158-57 M. L. J. 331. 
— S. 3— Reconstruction. 

—What constitutes. 

In cases where re-construction is partial only the re- 
erection to constitute “reconstruction” should be done 
after more than one half of the cubical contents of the 
building have been taken down or burnt down and it , 
is of no consequence, whether so many walls were 
rebuilt and such material alterations made that it can . 
be reasonably said that there was a reconstruction of 
the house. (Curgenven, J.) Venkata Sivayya v. 
Emperor, 100 I. C. 375-25 M. L. W. 475- 

38 M. L. T. 118=28 Cr. L. J. 296- 
7 A. I, Cr. R.445-A. I. R. 1927 Mad. 442, 
— S. 52— ^Municipal Officer. 

Chairman of Municipality if a Municipal 

Officer within S. 52' (2). 

The Chairman of a Municipality is not a Municipal 
officer within the meaning of S. 52 (2) and cannot be 
proceeded against under Ss, 52 (2) 56 and 57 as these 
sections do not apply to him : A. I. R. 1925 Mad. 877, 
Foil. (Madhavan Nair and Reilly, JJ.) NuNE Pana- 
KALU V, Subba Rao. 113 I.C. 625=30 Gr-L-J. 191 = 
11 A. I. Cr. R. 556-52 Mad. 695=30 M-L.W. 624= 

1928 M. W. N. 801 -A. I. R. 1928 Mad, 1158 = 

54*-0ffience, vjrhat is. 57 .M. L. J. 331. 

It is .not an offence to say of a candidate that he had 
failed in getting elected in his own place and came to 
another place ejtpecting to be elected. (Venkatasuhba , 
Rao, J.) SliVAPATHA MpDALIAR O. AbDUL Ra2AK. ! 

81 I.C. 599 - 1924 M.W.N. 490 « 
25 Cr.L.J. 951=AJ.R. 1924 Mad. 815-47 M-L.J. 199. 
— *S. 54— Sanction for prosecution. 

•i*‘>~-^Chairman emnmitting offences not in his 

official capacity. 

Although the Chairman of a Municipality is a public 
servant, if the offences alleged against him were not 
committed by him in the discharge, of his official duties 
no sanction of the Government under S* 197 (1) is 
necessary for prosecuting him : A.I.R. 1927 Mad. 566» 
FbH. ' (Madhavan Nair and Reilly, JJ*) Nune 
Pan AK ALU V. Subba Ra.0. 113 LC. 625— 

52 Mad. 695-30 M.L.W. 624=11 A.L Cr. R. 556- 
30 Cr. L. J. 191-1923 M.W.N. 801- 
AJ.R. 1928 Mad. 1158=57 M-L.J. 331, 
Ct*. P. C.,.S. 1,97. 

Chairman, of Municipality threatening . voter with 
Injury if he did not vote for a particular candidate. 

No sanction is necessary for the prosecution of a 
Presideia^ .of the Municipal Council charged with an 
offence .of. threatening a voter with iirjury to his pro- 
-p^yf with, intent to induoe ench voter to vote for any 
CS3 abstain from voting^ (Jacksoot^jJ) 
SttAf A "Rkfiipi % .EAtM>swAMV. 102 <!«(}. 347 «• 


MAD. DIST^ MUN. ACT, (1920), S. ISO—Encroachs- 
ment. 

50 MacU 754 = 38 M.L.T. 338=25 MX-W.^Og— 
1927 M.W.N. 423=28 Cr- L, J. 639at 
8 A.I. Cr. R. 170-A.I.R. 1927 Mad. 866= 
—S. 65—Sanction for Prosecution. 62 H.L.d. 64 Tj 
Abatement of an election offence, though forming 
an offence under S. 171 (a), Indian Penal Code, can 
be tried without sanction under S. 196, Criminal 
Procedure Code being obtained. (Odgers and 
Wallace, JJ.) Sesha Ayyar v. Venkatasubba 
Chetty. 77 I, C. 730-19 M. L. W. 201- 

33 M. L. T. 263-1924 M. W. N. 268- 
26 Cr. L. J. 442 -A. I. R. 1924 Mad. 487. 
—S. 58 — Sanction to Prosecute. 

No sanction is necessary to prosecute a Tahsildar 
for an offence under S. 58 while acting as a polling 
officer. (Madhavan Nair and Curgenven, JJ.) -S, .S* 
Jagannadhaswami V. T. Manikyam. 106 I. C.‘222— 
27 M.L.W. 81-28 Cr. L.J. 1038= 9 AJ. Cr. R* 200- 
51 Mad. 259=A.1.R. 1928 Mad. 161-54 M. L. J.,570. 
— S. OS—Deposit— Refund of. 

Failure to establish complaints 

Where the complainant fails but is not ordered ^ 
pay costs or compensation the deposit should he 
returned to him, (V enkatasubba Rao, J.) Siva* 
PATHA Mudaliar V. Abdul RA2AK. 81 1. C. 509- 
1924 M. W. N. 490-25 Cr. It, d. 051- 
A. I. R. 1924 Mad. 813—47 M. L. J. 19d'* 
— S. 59— Object. 

The provisions of S. 59 are introduced into the Act, 
partly with the object of preventing stories of election 
offences being invented and worked up at leisupdisy 
disappointed candidates or their partisans. Vague 
complaint should therefore be at once 
(Madhavan Nair and Reilly, JJ,) Nune PANAKxaiu 
'v, Subba Rao. 113 I. €. 628= 52 Mad. 695b6 

30 M. L. W. 624-11 A. I, Cr. R« 

30 Cr. L.J. 191=1928 M.W.N. 801-1 M. Cr. O 328- 
A. I. R. 1928 Mad. 1158 -^57 M. L* J. BSl* 
— S- 180 — Encroachment. 

Limitation for prosecution. 

Section 362 does not govern encroachment Off 
street. Three months* rule of limitation applies to 
prosecution both under Sections 362 and ISO. (J^risH*^ 
nan, J,) Jagannatham Naidu v, Rama Rao. 

85 I. C. 646-26 Cr. L. J, 650-20 M. L. W. 

A. I. R. 1925 Mad. 186 - 47 M. L- J* 917* 
— — Liability of owner or occupier. 

The only object of % 182 (1) in saying that the 
chairman may require the owner or the occupier to 
remove encroachment is to enlarge the class of jper- 
sonff against whom notice may be sent and not ^ 
restrict it. Either the owner naay be proceediod agaito 
or the occupier or both. There is nothing in the xm 
of the word “ or ’* in that section which restricts dtie 
municipality to choosing one out of the -two pWpeon 
iroceeded against. (Pandalm, J.) Public Prosecu- 
tor u. RaNPARAM. 31 M. L. W. 784- 

A. L R. 1930 Mad. 810=68 M. L. J. 622, 

Title perfected before the Act, of. 

No distinction is drawn between pisffjetttlbns 
which became lawful before the cornmerntfement of 
the Act and projections which became lawM after its 
commencement, and, therefore, a Mtinicipai Goundl 
is empowered to remove an enmroachmem the title to 
whidh became perfected before the coffttmeimemenf of 
Act. (Phillips and Odgers, JJ*) RANGAVtA 
t>. Rata^mundrv Municipality. 109 LG> 876*= 

51 Mad. M. W. % 

27 M. L. W* 41t 1928 MW^^is 

54M.L,J. Wit 
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MAD. DIST. MUN. ACT, (1920) — S. 180— Encroach- 
ment. . ^ 

Title acquired by prescription — Removal of — 

Oh ject of section . 

The object of the section is not to empower the 
Municipality to compulsorily acquire a private pro- 
perty, but its scope is limited to authorising the 
Municipal body, in the public interest, to cause 
obstructions and encroachments to be removed. If 
any person has acquired a prescriptive title to an 
encroachment, still he must observe any order for its 
removal though he can claim compensation. (Venkata- 
subba Rao^ J.) Public Prosecutor v. Varada- 
RAjULU hsfAiDU. 81 I.C. 894=47 Mad. 716= 

20 M.L.W. 573-*1924 M.W.N.880 = 25 Cr. L.J. 1070= 
l.I.R. 1925 Mad. 64=47 M.L.J. 470. 
— S. 195— Structures— Erection of. 

‘Necessity for permission. 

' When a person wants to put up roof, verandah or 
pandal or wall of a building of grass, leaves or mats 
or other inflammable materials he has to obtain the 
permission of the Chairman, and if he does not obtain 
the permission of the Chairman, he is liable to penalty 
under S. 313, But after he has once obtained I 
permission to put up a structure of the kind mentioned 
in S. 195, he is not bound to obtain a license from 
year to year ; S* 321, Cl. 7, does not apply. (Devadoss, 
J,) Conjeevaram Municipality v. Nageswara. 
109 1. C. 361=51 Mad. 870=1 M. Cr. C. 209= 
29 Cr, li. J. 937=28 M-L.W. 144= 
1928 M. W. N. 291= A. I. R. 1928 Mad. 846 = 
54 M. L. J. 642. 

219— Validity of removal order. 

Where a chairman ordered a tree to be removed as 
.dangerous, on some evidence the Court cannot ques- 
tion the correctness of his opinion. (Jackson t J.) 
-Chairman, Municipal Council, Chicakole v. 
Seetharamayya. 90 I. G. 152=21 M. L. W. 280= 
26 Cr. L.X 1496= A. I. R. 1925 Mad. 584. 

249— Injunction against prosecution. 

The Municipal Council should not be restrained by 
an injunction from launching a prosecution against the 
oymers of rice mills if they use their premises without 
the Chairman’s license and except in accordance with 
tlie conditions it specifies : A.I.R. 1924 Cal. 334, Ref. 
"(Mackay, J.) K. S. Rama Ayyar v. Municipal 
Council, Madura. 119 LC. 465= 

1929 M.W.N. 172=A.I.R. 1929 Mad. 345. 
— S. 249— Interpretation. 

Municipalities are statutory bodies and they are 
created by a statute for the benefit of the public ; and 
it is not proper that any provision of law relating to 
them should be so construed as to work hardship or 
injustice. The provisions of Municipal law prescribing 
periods of limitation under it, should not be understood 
as if they were articles of the Limitation Act. (Deva^ 
doss, J.) Municipal Council, Chidambaram v. 
Subramania Iyer. 112 I. C. 210=28 M. Ii. W. 501= 
1928 M. W. N. 784=1 M. Cr. G. 315^= 
29 Cr. L. J. 994= 11 A. I. Cr. R. 263= 

; : A. I. R. 1928 Mad. 1157=55 M. L. J. 495. 

— Machinery. 

Tli® machinery contemplated in the Act is machinery 
^prked by power such as steam, water, or electrical 
power, and should be confined to such forms of 
machinery as may reasonably be held to be in the 
same category as combustibles and unwholesome or 
dl^gerous trades, but machinery worked by hand 
as .tandlooms or sewing machines is excluded. 
Urishnan V . Municipal Prosecutor, 

fAliom MUNICIPALITY. . 92 I. C. 873= 

Cr. L. J. 361=, 1926 M.W.R. 463= 
ill 1926 MAd. ©0. 

'Dangerous fo human Ufe^ health or property^ 


MAD. DIST. MUN. ACT. (1920)— S. 249— Licensing 
power. 

The words “likely to be dangerous to human life, 
health or property ’ ’ are to be taken as qualifying each 
one of the previous clauses in (q) and not merely the 
last. The object seems to be to bring under munici- 
pal control by the method of issuing licenses the 
keeping or using of things which are dangerous to 
human life, healSfi or properly. Ordinarily any large 
machinery is dangerous to human life, but one cannot 
presume it with reference to any particular machinery. 
The conversion of paddy into rice is an industrial 
purpose. (Krishnan, J.) Ramachandra Rao, In re 
75 I. C. 631=18 M.L.W. 618=33 M. L. T. 234 = 
1923 M. W. N. 767 = 25 Cp. L. J. 3 = 
A. I. R. 1924 Mad. 375 = 45 M. L. J. 555. 
— Selling grain wholesale. 

Sale in large quantities or selling wholesale means 
selling to retailers or jobbers. (Oldfield 

and Krishnan, JJ.) Sesha Prabhu v. Emperor. 
66 I. C. 429=1922 M. W. N. 79=31 M. L. T. 314= 
A. I. R. 1921 Mad. 713 = 42 M. L. J. 149. 


-S. 249— License if necessary. 

'Place^ meaning of—Permission to construct 



obtained. 

The word “place” in S. 249 must be taken to in- 
clude not only a factory, workshop, or work-place as 
mentioned in S. 250, Cl. 1 (a), but any other place 
used for the purposes mentioned in Sch. 5. 

The places referred to in S. 250 are those of a more 
important character, and before any person can con- 
struct or establish any such factory, he is bound to 
get the permission of the council to do so. That per- 
mission is given solely for the construction, establish- 
ment or installation. S. 250 does not deal with user 
of such places but only with their inception. When 
the owner wishes to use them, and they are such as 
come within Sch. 5, Cl. (qj, S, 249 becomes applicable 
and the owner must take out an annual license from 
the chairman of the council : A.I.R. 1926 Mad. 1131 
Appr. SOM. L. -J. 384, A. I. R. 1926 Mad. 576= 
94 I. C. 411 ; Overruled. (Phillips, Wallace and 
Jackson, JJ.) MuthuBalu Chettiar Madura 
Municipality. 105 L C. 686=39 M. L. T. 848= 
1927 M.W.N. 835=28 Cr.L.J. 974 = 27 M.L.W. 239= 
9 A.I.Cr. R. 127= A.I.R. 1927 Mad. 961= 
— S. 249— Licensing power. 53 M. L. J. 683. 

— — S. 193— ms Local Boards Act'^Bffect of. 

Sect. 249 of the District Municipalities Act 
cannot be held as repealed by reason of the fact that 
Local Boards have similar power of licensing under 
S. 193 of the later Madras Local Boards Act 
(14 of 1920). (Jackson, J). PUBLIC PROSECUTORS* 
Ranganayakulu Chettiar. 101 1. C. 667= 

50 Mad. 845=25 M. L. W. 768 = 28 Cr. L. J. 491= 
38 M. L. T. 373=8 A. L Cr. R. 140= 
A. I. R. 1927 Mad. 602 = 52 M. D. J. 653. 
’-^-^^Permission to construct obtamed'^License if 
necessary. 

The object and scope of Ss. 249 and 250 are entire* 
ly difierent. The former contemplates an annual pay* 
ment for the use of the machinery, while the latter, a 
payment once for all for installing it, and therefore 
permission under S. 250 does not absolve the owner of 
a ric^-mill and engine from taking out licenses under 
S. 249 ; A.LR. 1926 Mad. 576, Diss. from. A.I.R. 1924 
Mad. 389. Appr. (Odgers and Madhavan Naifn 
JJ), MuTHU Balu Chetti, In re, 98 L 0. 886= 
50 Mad. 467 = 26 M. L* W* 893^^^ 
1927 M, W. N. 831 =27 Cr. U J. 1316= 
A. I. R. 1926 Mad. 1131=81 M. L. 490* 
— — ^The Act clearly fntends to dr'aw a distinction 
“weei what i-i describes as ♦'industries*^ and 
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MAD. DISX. MUN. ACT, (1920)— S- 249— License- 

Rice. 

ties,” and S, 249 applies only fo industries. It would 
be completely anomalous to bold that, after the Coun- 
cil had granted permission for the erection of a 
mechanical power factory, it is open to the Chairman 
to refuse a license for its being worked or to impose 
impracticable conditions on its working. (Devadoss 
and Waller, JJJ) Madura Municipality v. Muthu 
Balu Chetty. 94 I. G. 411 = 

27 Cr. L. J. 635=1926 M. W. N. 651 = 
A. I. R. 1926 Mad. 576=50 M.L.J. 384. 
— S. 249— License— Rice. 

“ Rice,” i. e., paddy without husk and ** broken 
rice” does not come within the meaning of the term 
“grain” in Cl. (c) of S. 5 of the Act, and so it is not 
necessary to take out licenses for godowns in which 
rice and broken rice etc., are stored for the wholesale 
trade. {Spencer and Madhavan Nair, JJ.) Munici- 
pal Council, Tuticorin v. Shunmuga Moopanar. 

92 I. C. 610-49 Mad. 219=23 M. L. W. 31 « 

1925 M. W. N. 880- 
A. I. R. 1926 Mad. 251=51 M. L. J. 62. 

— S. 250— Grant of License. 

S. 249 applies to industries only. After permission 
to erect factory under S. 250 is granted license for its 
being worked cannot be refused. {Devadoss and 
Waller, JJ.) Madura Municipality v. Muthu Balu 
Chetty. 94 I. C. 411 =27 Cr. L. J. 635 = 

1926 M. W. N. 651 = 
A. I. R. 1926 Mad. 576=50 M. L. J. 384. 

— S. 321 License— Cancellation of. 

— ^ — Grounds. 

The Municipality can cancel the license under 
S. 321 (5) only for contravention of any of its terms 
and it is not open to it to cancel the license for any 
reason that it thinks proper. {Devadoss, J.) Chidam- 
baram Municipality v, Thirunarayana. 

110 I.C. 454= 51 Mad. 876=10 A.L Cr. R. 406= 

1 M. Cr. C. 129=29 Cr. L.J. 710= 
28 M. L. W, 218 = 1928 M.W.N* 379 = 
A.I.R. 1928i,Mad. 847 = 55 M.L.J. 566. 
— S. 321— Structures. 

■ — ^^Der mission to cofitract obtained’^License if 
necessary. 

When a person wants to put up roof, verandah or 
pandal or wall of a building of grass, leaves or mats or 
other inflammable materials he has to obtain the 
permission of the Chairman, and if he does not obtain 
the permission of the Chairman, he is liable to penalty 
under S. 313. But after he has once obtained per- 
mission to put up a structure of the kind mentioned 
in S. 195, he is not bound to obtain a license from 
■year to year : S. 321, Cl. 7, does not apply. {Deva- 
d0SS,J.) CONJEEVARAM MUNICIPALITY V. NaGES- 
WARA Iyer. 109 I.C. 361 = 1928 M.W.N. 291 = 
28 M.L.W. 144=29 Cr. L.J. 537= 
61 Mad4 870=1 M. Cr. C. 209 = 
A.I.R. 1928 Mad. 846=54 M.L.J. 642. 
— S. 338— Jurisdiction. 

* " Rules — Enquiry into validity. 

It is not within the province of a Criminal Court to 
determine whether-the rules framed under the Act have 
been validly framed. The matter should be left for 
determination in Civil Court. {Phillips^ Wallace and 
%€kson,JJ). Muthu Balu Chettiar v. Madura 
Municipality. 105 I.C. 686 = 39 M.L.T. 548* 
1927 M.W.N. 835 = 28 Cr.L.J. 974*27 M-L.W* 239 = 
9 A.I. Cr. R. 127=A.I.R. 1927 Mad. 961^ 

53 M. L. J. 633 

338— License’^Cancellation of. 

.yalidity of order of camcellation-^Pnauiru 
Mo mlidity. 


MAD. DIST. MUN. ACT, (1920) Sch- 4— Warrant. 

Where the accused has properly obtained a license, 
the improper or illegal cancellation of it does not 
deprive him of the license, the terms of which he has 
not in any w£,y violated. The criminal Court, in trying 
the accused in such cases under S. 338, can inquire 
into the validity of an order of cancellation and, if the 
order is ultra vires, the license can be treated as not 
cancelled. {Devadoss, J.) Chidambaram Munici- 
pality V. Thirunarayana. 110 I. C. 454= 

51 Mad. 876=28 M.L.W. 218 = 1928 M.W.N. 379= 
10 A. I. Cr. R. 406=1 M.Cr. C. 129 = 
29 Cr. L. J. 710=A. I. R- 1928 Mad. 847= 
— S. 338— Scope. 55 M. L. J. 566. 

Commission agent. 

A commission agent, who is not merely an auc- 
tioneer or crier, selling grain wholesale on account of 
his customers for commission is also required to take 
out license. {Krishnan, J). Public Prosecutor 
V. Kalia Perumal. 93 I.C. 701=49 Mad. 432= 
23 M.L.W. 642 = 27 Cr* L.J. 477 = 
A.I.R. 1926 Mad. 722 = 50 M.L.J. 654. 
— S. 347— Notice 
Time for prosecution. 

Where no steps have been taken to enforce the first 
requisition issued by the Chairman under Ss. X46 and 
149, a Chairman is entitled to make a second and to 
institute a prosecution for failure to comply with it; 
and a prosecution launched within three months of 
second notice but beyond three months of the first is 
not barred; Jackson, J., in Cr. R. C. No. 164 of 1925, 
(Madras) Foil ; A. I. R. 1925 Mad. 1067, Not Foil. 
{Devadoss and Waller, JJ.) Ramchandra Chetty, 
In re. 96 I. C. 500=49 Mad. 880=27 Cr. L. J. 948= 
A. 1. a. 1926 Had. 763=50 M. L. J* 557« 
— S. 362— Applicability of. 

—^Limitation* 

Section 362 does not govern encroachment on street 
—Three months’ rule of limitation applies to both 
Sections 362 and 180. (Krishnan, J). Jagannadham 
Naidu V. Ch. Rama Rao. 85 I. Q. 646 

20 M. L. W. 884= 26 Cr* L. J. 550= 
A. I. R. 1925 Mad. 186 =47 M. L. J. 917. 
— S. 362 — Other material. 

Trees on municipal land when cut* 

Trees which are upon land, vested in the Municipal 
Council are, when cut, *' other material within the 
meaning of S. 362. {Krishnan Pcmdalai, J.) VEEra- 
RAGHAVA V, Municipal Council, Vaniyambadu. 

1930 M.W.N. 684. 

—Sch* 4, Para 30— Distraint varrant* 

— - • S ignature by facsimile — Validity of. 

Where an officer leaves a , facsimile stamp of his 
signature hehind him, which the peons continue to 
use, a waiirant issued stamped by such facsimile is 
quite irregular and invalid. iJacksor^J.) D. Ma0AR 
Sahib v. Emperor. -1930 Or. 335 = 

31 M. L. W. 205=1930 M. W 172 = 
3 M. Or. 0. 90=81 Or. !ii. t 
A. I. R. 1930 Had, 430=58 1I.IU. 193. 
—Sch. 4, Para 30— Warrant. 

— — Signature of Chcnrmcm^<^mrc0 tikeuses Act 
3 (28), Warrant ninst he issteek khMr sign. 

Under the District Muuicipahti^* a warronl 
must bear the si^ature of the Signature 

must be taken in its accepted sense of sign manual. 
Tbe fact that in S. 2 (20), ,C. P’; Code sign is used as 
including stamp , has no bearing, on the Madras 
District Municipalities, -Act* But M the Chainnan 
happens to be illiterate, under 3^ 3 (29). Madras 
General Qsausea Act, he n^y affix his mark. 
son.ij),* MADAniSA|l|IB|Uft;E;¥PnROR. 
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MAD. DIST. MUN. ACT. (1920) Sch. 4— Distraint 
warrant. ^ 

1930 M.W.N. 172=3 M. Cr. C. 90=31 Cr. L. J. 639= 
A.I.R. 1930 Mad. 530=58 M.L.J. 193. 
—Sch. 4. Para 31— Distraint warrant. 

Right to take the front door — Renal Code, Sec. 

332. 

' A distrainer having a warrant has no right to take 
the front door of a house, and if he threatens to do 
SO, such a proceeding renders the house unsafe calling 
for immediate defence of private property. Further 
if the accused resists such attempts he cannot be 
said to have exceeded his right of self-defence and any 
•conviction under Penal Code, S. 332, is liable to be 
set aside : 13 Mad. 518, Foil. (Jackson, J.) D. Madar 
Sahib V. Emperor, 1930 Cr. C. 335 = 

MiL.W. 205=1930 M.W.H. 172 = 3 M. Cr -C. 90 = 
31 Cr. Ii. J. 039 =A. I. R. 1930 Mad. 430 = 
^Sch. 5* — Scope* 58 M. D. J. 193. 

'Commission agent — License. 

' A commission agent who is not merely an auctioneer 
or crier, selling grain wholesale on account of his 
customers for commission is also required to take out 
license. (Krishnan,JY Public PRpsECUTOR-t>. 
.KalijA Perumal Naicker. 93 I.C. 701 = 

49 Mad. 432t=23 M. L. W. 642=27 Cr. L. J. 477= 
f : A. I. R.1926 Mad.722=50 M. L. J. 654. 


5, €1. t-qt)— interpretation. 

tt^dlooms which are worked without steam power 
eiddtric power,' but only with the hand cannot be 
•calted' ma«:hinery within the meaning of Cl. (q). 
^(Bevadoss, J.) Cannanore Municipal Council, 
V. AHahdah. 108 I. C. 740=61 Mad. 601= 

•27 Milj;lBf;728=AL.I.R.1928 Mad. 683=54 M.L.J. 454. 

'Dangerous to human^life-or health* 

(Quaere). Whether the words “v^ichis likely to ‘be 
«&hgefotis to human -life or health*’ in Cl. (q), govern 
‘tSe '^ords ‘*iaiiy fuel or machinery.” (Phillips, 
Jackson, JJ-) Muthu Balu Chettiar 
feiAB^iiA Municipality. ' 105 I. C. 686= 

1S7 MtL». ^=39ltt.L.T. 6®=1927 M.W.N. 835= 
. . . . .r. 28CP. L. JP. 974=9 As li Cr.R. 127 = 

A. I. R. 1927 Mad. M. Li IP. m (S. B.) 


—7 'Dafigeroks tt human life.* 

‘"t^e^expression “machinery likely to be dangerous 
Xb; Alixhan life” ip Sch. 5 (q) is not confined to m’achi- 
’ne^'dfin’g®^ous to the ottside public 'as human life 
life of any person whether he be within or 
‘trithbto^he premises of the factory. (Jackson, J.) 
Public PRoSECtmoR v. Ranganayakulu Chettiar. 

IQl-l.e. 067^28 Cr.L.J. 491 =38 M.L.T. 373= 
$ A.i. Cr. R: 140.-50 Mad 845=25 M.L.W. 768= 

' ^ A. I. &. 1927 Mad. 602=^^52 M.L.J. 683. 


riTT^^Qqljh^tionof Uaggoms. 

; ' ol maj^om^ is not machinery under 

iSqfe- ' (w* a^ense’ is not necessary for its 

'SIRISHNAH . n. municipal 
Prosecutor, Cannanqi^ Municipality, 

... 

^2^ ‘*~'^*'^*R* 'l^^^‘AI>ad. 480* 

WmmkB EBTATRS A^T (1 of 1908). 

duly mado.” 

a distraint is the act of taking out 
<81 of the realowner, land sudi act wSl 

the posses' 

t)dtl dwner^is coihpkte. L R. 192^ Mad 

SAnp-UANA^YANAMUEirHI 

4.^ftdMA¥8^ - C, Mad* 32®*=* 

a. 421^^198941^ m IL 929^ 
-•mi .!i|»l 1926 Mad. 1143= 

51 M. L. J. 401. 


MAD. CEN. CLAUSES ACT. (1891)— S. 3— Signa^ 

ture. 

— S. 212 — Interpretation. 

"Produce’*. 

The word “produce” in S. 212 (b) should be 
construed as meaning “ produce of the land or trees 
in the defaulter’s holding ; it does not include cattle.” 
(Krishnan, J.) Narayana Reddi v, Dynadeena- 
CHAR. 86 I. C. 813=48 Mad. 505 = 

21 M. L. W. 580=26 Cr. L. J. 877 = 
A. I. R. 1925 Mad. 578 = 48 M. L. J. 215. 
MADRAS FOREST ACT (5 of 1882). 

— S 21— Cattle trespass. 

A person cannot be said to permit cattle to trespass 
into a reserve forest, unless he knows that such 
trespass is likely to ba committed and neglects, with 
such knowledge, to take measure to prevant it. The 
essence of the offence consists either in misfeasance, 
as in the case of one wilfully pasturing cattle, or in a 
malfeasance as in his neglecting to take proper 
measures to prevent the cattle trespassing in circum- 
stances from which it may reasonably be inferred that 
such trespass might have been foreseen or known as 
the probable consequences of his negligence. The 
owner of the cattle cannot be found guilty merely 
because his cattle were found in the reserve forest. 
But it is not necessary that there should be an overt 
act on his part to make him guilty. 

The onus of proving that he did not “permit” his 
cattle is not upon the owner. In every case it is for 
the Magistrate who tries the case to find on the 
evidence whether the accused by some act or omission 
or by negligence allowed or permitted the trespass, 
and if from the prosecution evidence he could presume 
that the owner failed to take such care as a prudent 
owner is expected to take, then the onus of proof that 
he took all reasonable care to prevent cattle trespass- 
ing, or that the trespass was in spite of his care, or 
against his orders, would be on the owner. (Devadoss 
and Waller, JJ.) Ramadas, In re. 96 I. C. 861 = 
49 Mad. 875=1926 M. W. H. 790= 
27 Cr. L. J. 1CM)9=A. I. R. 1926 Mad. 1097 = 
61M.L. J. 502. 

— B. 35— Extemsion of time of permit. 

The Central Provinces Government cannot grant 
passes to authorise the transit of timber, which is 
already in the Madras Territory. Nor can it extend 
, the time after the expiration of the time fixed in the 
pass in respect of timber which has reached the 
Madras Territory already. (Oldfield and Bmme^ 

' sam, JJ.) KoTi Mallikarjunayya v. Secy, of 
State. 70 I.C. 400 = 16 M.L. W. 168 = 

1922 M.W.N. 491=A.I.R. 1922 Mad..427. 
— S. 55— Compensation. 

Offence compounded— Insufficiency of compehsatiou 
taken -is ho ground for starting fresh prosecution. 
(Devadoss, J.) LatchmA NaiH In re. 115 I.C. 241 = 
1929 M,W.N. 115=2 M. Cn. C. 54=* 
80 Cr. LJ. 385 = A.I.R. 1929 Mad. 252. 
—Under S. 55 it is open to the Forest officer, not only 
to collect the compensation for the offence on account 
of the prosecution, but also to collect the value of the 
timber concerned, which he would be entitled to 
detain and which would be liable to confiscation in 
case the prosecution succeeded. (Oldfield and Rame- 
sam, JJ.) Koti Mallikarjunayya v. Secy, ot 
State. 70 LC. 400 = i 6 M.L.W. 165^^ 

1922 M.W.N. 491=A.I.R. 1922 Iffeld. 427. 

MADRAS SEHERAL CLAUSES AST (I of 1891). 

3— Siguaiare. 

Under the Ii>«strict -Musidciijpalities^ awarftwat 
'mustdDear the signabure>of the Cb^rman.vt Signatim 
. must be taken in its accepted sense of sighi^iBsianiwl. 

that in S. 2 (20}| C. ?• Codei sign i$ used as 
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MAD. HIOH COURT RULES— R. 4 — Yacation 
jndge. 

including stamp has no bearing on the Madras Dis- 
trict Municipalities Act. But if the Chairman happens 
to be illiterate, under S. 3 (29), Madras General 
Clauses Act, he may affix his mark. {Jackson, J*) 
D. Madar Sahib v. Emperor. 124 1.C. 139 = 

1930 Cr.C. 335 = 31 M.L.W. 205 = 
1930 M.W.N. 172=3 M.Cr.C. 90=31 Cr.L.J. 639 = 
A.I.R. 1930 Mad. 430=58 M.L.J. 193. 
MADRAS HIGH COURT RULES. 

Appellate Side Rules. 

Criminal Rules of Practice. 

— Appellate Side Rules. 

R. 4 — 'Vacation Judge. 

The powers of the’ Vacation Judge are not to be 
looked for in the notification, as though it were a self- 
contained and exhaustive advertisement to the public 
of their scope and nature. For it need not and must 
not be regarded as more than a general statement of 
the powers, which the Vacation Judge ordinarily will 
exercise, and cannot be read as derogating from those, 
which by virtue of Statute and Rules, he possesses 
and of 'which he cannot, consistently with them, 
be deprived. (Oldfield and Devadoss, JJ,) 
Kunhahamad Haji V. Emperor, 72 I. C. 599= 
46 Mad. 382=24 Cr. L. J. 439= 
1923 M. W. R. 94= A. I. R. 1923 Mad. 426 = 

44 M. L, J-430. 

-KSrimiual Rules of Practice. 

"^R. 161 — ^Memo of appearance. 

. Vakalat need not be filed — Memo of appearance is 
sitfficient, {WaU(^ce, J.) Manikonda Lingayya 
Emperor. 75 I. C. 985=18 M. L. W. 960= 

33 M. L. T. 224 = 1924 M. W. N. 51 = 
25 Cr. L. J. 73=A. L R. 1924 Mad. 192= 

45 H. L. J. 683. 

— R. 19S — Confessions. 

Rule 195 is not a rule of law, but merely a rule for 
the guidance of Village Magistrates and, therefore, a 
confession recorded by a Village Magistrate after the 
police investigation .has begun is admissible apart 
from the fact whether the Magistrate knew that the 
investigation had begun. (Ramesam and Jackson, JJ,) 
Kuppathan V. Emperor. 105 I. C. 667 = 

1927 M. W. N. 824=28 Cr. L. J. 968= 
9 A. I. Cr. R. 148= A. I, R. 1927 Mad. 974= 
83 M. L. J. 789. 


— R. 196 (2)— Confessions, 

Where the Magistrate, before recording a confes- 
sion, a^ed the accused ** Do you understand that 
you ard af liberty tb ihake a confession or not as you 
like, arid 'are you aware that there is.no necessity, or 
compulsion on you to make ariy such Statement or con- 
fession which may be used in evidence agairist you?’-' 
H^ld : that tbe question satisfied the sjpirit of R. 196 
(2). The specimens of questions suggested ip the 
Criminal Rules of Practice seem to be leading quest 
tions suggesting torture or other ill-treatment by the 
police, and it seems to be' Uridesirable to put such 
questions in the form mentioned ip the rufe. The 
whole object and policy of R.' 196 is that a Magistrate 
should satisfy himself th$.t there is no compulsion by 
the police or ill-treatment so as to raise "^e suspicion 
that the statement of the accused is not ri voluntary 
statement, and so long as the spirit of 'the rule is, 
satined it is undesirable that questions should bo put 
in this form showing a tqtal want or trust in the 
(iRfinesgim and Jackson, JJ,) 

Emperor. 1,05 tp. ^67= 

. • 26C^L.^, 9I^5: * 

: ■ U«i4. 974=53 M L-J. 739, 


mad, local boards act, (1920)— S. 159— Bifc. 

croachment. 

MADRAS LOCAL BOARDS ACT (XIV Qf 1929) ' ^ 
— S. 3— Encroachment. 

^ A public road includes land which lies on either^ 
side of the road way up to the boundaries ,of the: 
adjacent property and includes a road poramboke 
used for conservancy purposes. Therefore refusal to 
remove encroachments thereon is -an offence punish-’ 
able under Ss. 159 ("1) and 207 (2). (Uadhavan Nair 
qnd Reilly, JJ,) PuBUC Prosecutor v. Palani- 
yandi. 106 I.C. 705—27 M.L.W. 16 =- 

29 Cr.L.J. 113=61 Mad. 619=1 M.Cr,C.46= 
A.I.R. 1928 Mad. 160=54 M.LJ.,261.. 

»S. 16 — Notice. 

A Local Board being a body corporate is other IhaUi. 
and much more than the sum of its individual meiriT 
bers. Its business therefore can be transacted, jouly at 
its duly constituted meetings. Giving notice of: 
resignation under S. 16 is one such business of t he - 
Board and can be transacted at a meeting of thei 
Board. By circulating the notice of resignation, 
each member and upon its receipt by each inember,;. 
the resignation , does not take effect, although accept., 
ance qf resignation is not necessary under S. 16. 

The President of a Local Board issued notice of his ‘ 
resignation to each member and its receipt *waa 
acknowledged by them. The Government alsotby itk 
order expressed its view that the resigriation iook^ 
effect, 

. Held : that the order of Government was not.conK 
elusive but expressed only an opinion- .Hie 
Government and it did not prevent a Court of law 
from coming to a contrary conclusion. - Theire wa&raioi 
proper notice of resignation and theretoe; 
did not take effect, (Curgenven, /.) SivasSA^araso 
PiLLAi n. Emperor,, .118 h G. 4^2^52 !Mad.4i46s 
28 M* U. 695 «= 2 iCi*. C, 49=r30 CpiL;jP. 164««i. 
12 A. I. Gk. E. ia3«?A. 1. R..49e8 8#i 


jh'. ju. o.. xoiw 


*—8.24—1500^6. 

The persons who can. bo expressly ajutjxorized undcir! 
S. 223^ to file complaint^ • are nsrt .confined to tiwa^to 
whom the President may delegate hiaa-uthority auidep 
3. 24. (WaUace, J,) * Pynw. Prc^BOTTOrji 
RAMAYYA.^UPALIAR. I09*l41:.805)«iit 

28 M.L.W/14971928 

29 Cr. J- 887:*=1 M, Cla*. C. 118= 
L P?. R, |ll8f=.4L. JU.R,i»28 Mad, 969= 




T“S. 1297rF)POhibitioii against filth. 

The failure of a Local Bg^^^q afi|^|ai|fr Ja 


not an.e;KCuse for Ipt^g; 
the nei^h]bourmg ,ro.a?. S, Xi29 ct/s 

liability IS not .governei^ by any . jppn^iti^’ 
liability shall not exist if there is qp. pr^pe 
in the street, /.) 

U 4 'an yn ' '•2. ' ,, 

-a, is^rrEnenoaotoani ' * 

Section 159. of the Act Is nqt veiqy > 

The re^X offence is.the "wnrongfuV qncirqf^wi^ 
is commi)itedby the. P^tspn."^ tVi® 
iuthe ^^eption is in a sense nberel^imffie ^natmb oi a 


conditidri ‘precedent to, 


and all that 
be prosecuted 




1775 


CEIMllTAL DIGEST 1924—1930 1776 


MiD. LOCAI. BOARDS ACT (1920) S. ISg— 

Encroachment on public road, 
even though a person commits an offence by thus 
disobeying the terms of the notice he should be 
deemed to commit a fresh offence every time the local 
authority chooses to give a fresh notice calling upon 
f>iTrt to remove the obstruction. {Srinivasa Aiyangar, 
r.) Ramanujachariar V. T. V. Kailasam Ayyar. 

87 LG. 969=48 Mad. 870=22 M.L.W. 736= 
1925 M.W.N. 472=26 Or. LJ. 1049=^ 
A.I.R. 1925 Mad. 1067 *49 M.L.J. 386. 
— S. 159 — Encroachment on public road. 

j ^otice and complaint by President^ District 

Board’^Dismissal of complaint on ground that 
ouonership of road was with Union Board — Fresh 
notice and complaint by President, Union Board — 
Validity, 

The accused having made an encroachment on a 
public road, the President of the District Board gave 
notice under S. 159, Madras Local Boards Act, direct- 
ing the removal of the encroachment and subse- 
quently preferred a complaint. The complaint was, 
however, dismissed on the ground that the ownership 
of the road was with the Union Board. The President 
of the Union Board issued a fresh notice under 
S. 159 and filed a fresh complaint. The accused 
having been acquitted under S. 403, Cr. P.C., held, 
that the second complaint was maintainable and that 
the acquittal was bad in law. (Krishnan Pandalai, 
J,) Union Board, Ayyampet v. Ramachandra 
Ayyah, 1980 M.W.N. 500. 

— S. 189~Owner. 

In order to make a person liable for disobedience 
under S. 159 he must be the owner or the occupier 
of any premises which causeid the obstruction or 
encroachment 

' Where the accused had before the date of the 
notice created a trust in favour of the whole commun- 
ity in respect of the nandavanam and divested himself 
of all interest in it, the fact that he constructed the 
compound wall or formed a nandavanam Vrould not be 
sufficieht to m. 2 ^e him an owner. 

.The mere fact that he ^vas a treasurer of some fund 
of the community would not make Hm a trustee of 
the nandavanam, or bring him within the meaning of 
the term owner’ as used in the Local Boards Act 
(Devadass, JT.) Vadugg Kumar Nadar v. Emperor. 

110 1.C. 583=51 Mad. 524=28 M.L.W. 73= 
10 A.I. Or. R. 897=1 M. Cr. C. 150= 
2943P. L.J. 727=A.I.R. 1928 Mad. 485= 
55 M.L.J* 206. 


— S. 166— -Liability to pay. 

Section 166 (1) is intended to mahe persons who use 
the road of a District Board ' for maddng money by 
tlsing^ motor vehicles upon it pay for 3iat privilege. 
The first part is intended to make persons who ply a 
motor vehicle for hire within the limits of the District 
Bc^rd pay for it by taking out a license, and the latter 
pari: of it is intended to make persons who pick up 
psBsengers at' separate fares outside the area of the 
Pistrict ]^ard and who carry those passengers oyer a 
road of the District Bo^rd also tsdce out a license : 


A XR, 1928 Mad. 166.T)ist. {Beasley, CJ, and Pan- 
(ShroEf) VeeIiappa U. EMPERok. 

^ 31 M.L.W. 262=1980 M.W.N. 187= 

3 M. Cr. C. 156=81 Cr. L-d. 625= 

’ 1930 Mad. 441. 

lessees are in law respbiisible ' fo|r all that 
do. ‘ The principle is that 'thb'act of the 
ns^e is the act 6i hfs niarief^ and that 
’who doek , evitythiiig that fe’ donb 
licenEfe. It is he whb hkdbrinkes tbf 
itkndto be1?t^n^le tkkt 


MAD. LOCAL BOARDS ACT (1920), S. 170— 
Applicability, 
no breach of it takes place. 

Where, therefore, a conductor of a motor plied the 
car on a road on which the licensee is prohibited to 
ply. 

Held : that the licensee is liable. [Wallace, J). 
SiVARAMA MuDALIAR V, MuTHANNANIENGAR. 

102 I.C. 502 = 50 Mad. 913 = 38 M.L.T. 320 = 

28 Cr. L.J» 566=26 M.L.W. 13=8 A.I. Cr.R. 215= 
1927 M.W.N. 925=A.I.R. 1927 Mad. 612= 

52 M.L.J. 561. 

— S. 166— Separate fares. 

What is meant by “ separate fares ” is individual 
fares as distinguished from a fixed amount for the 
whole vehicle. [Beasley, CJ.and Pandalai, J ,) 
(Shroff) Veerappa V. Emperor. 31 M.L.W. 202= 
1930 M.W.N. 187=3 M, Cr. C. 156= 

31 Cr. L.J. 625=A.I.R. 1930 Mad. 441. 
— S. 166 — Unlicensed plying. 

The act of plying for hire can only be done at the 
place and time that the hiring is effected. Therefore, 
a person who lets out his car for hire in M, a town 
within District T, and which is a municipality, need 
not obtain a license from the T District Board, if the 
car travels beyond the Municipal limits and traverses 
any of the T District Board roads. [Madhavan Hair 
and Curgenven, JJ,) Local Fund Overseer, 
Mayavaram V, Pakkirisami Thevan. 

106 I.C. 446=51 Mad. 527 = 1 M. Cr.C. 24= 

9 A.I. Cr. R. 289=29 Cr. L.J. 30 = 27 M.L.W. 66= 
A.I.R. 1928 Mad. 166=55 M.L.J. 213. 
— — The owner and the driver ofa bus are both liable 
for plying without license under S. 166. The conten- 
tion that the servant is merely obeying the orders of 
his master is no ground for relieving him of his liabi- 
lity when clearly the section covers the case of a per- 
son plying for hire, whether it is his own car or not : 
43 Mad, 438, Dist. ; A. I. R. 1927 Mad. 612, Foil. 
[Vevadoss, J ,) President. Dt. Bd., Anantapur v, 
Ismail Sahib. 27 MX.W. 28= 

A.I.R. 1927 Mad. 1195. 

—The fact that the person authorised to grant or 

refuse the license (in this case, the President, Local 
Board) did not exercise his discretion reasonably in 
refusing to grant the license is not one that could 
afiord an answer to a charge that, the accused has done 
something (in this case, plying motor car) for which 
license was necessary and for which he had no license. 
[Krishnan, J,) KrishnasWami Pillai v. Emperor,' 
86 I.C. 57=26 Cr. L.J. 681=21 M,L.W. 254= 
1925 M.W.N. 47=A.I.R. 1925 Mad. 476= 
4SM.L.J. 182. 

—S. 170— Applicability. 

A market is a place set apari for the meeting of 
the general public of buyers and sellers freely open to 
any such, to assemble together, where any seller may 
expose his goods for sale and any buyer, may pur- 
chase. 

The word " new ” in S. 170 is used in its ' ordinary 
signification as for the first time opened or kept 
open,” and therefore S. 170 doeS not apply to a market 
which was not opened after the coming into force of 
the Local Boards Act of 1920 but was in existence even 
prior to that Act. 

Under S. 170 it is not the owner of the premises but 
the person who keeps open this market, thstt is, pre- 
sumably the person who collects or has collected for 
him the fees levied ir^ the market for the exposure, and 
sale of the goods, who is punishable. [WallcfCCtJ^ 
Public 'Prosecutor v^hceru Kuxti. ^ 

. . , , 87 W. 973=?2f Op. L,J. 1053= 

’ AJ.R. 1 S 28 Mad. 1093, 
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MAD. LOCAL BOARDS ACT (1920), S. 177— 

Private market- 
-^S. 177 — Private market. 

Thiruvenkatachariar, J . — The Board cannot re- 
fuse to grant a license on the ground that the location 
of the private market, in the Board’s opinion, is detri- 
mental to public health. The Board may give a notice 
to the owner under S. 176 to carry out such works as 
may be considered necessary for rendering a private 
market a suitable one or they should acquire the 
owner’s rights in the private market under the Land 
Acquisition Act as provided in S. 180. Otherwise, it 
would be confiscating private rights without compensa- 
tion, which intention cannot be imputed to the legis- 
lature. {Jackson and 7'hiruvcnkatachariar, JJJ) 
Ellamal V. Emperor. 106 1.0.718 = 

26 M.L.W .-771 = 1927 M.W.N 801 = 29 Cr. L.J. 126 = 

1 M. Cr. C. 96=A.I.R. 1928 Mad. 164 = 
53 M.L.J. 810. 

— S. 184 — ^Levy of fee. 

Either under S. 184 or S. 164 fees are not legally 
leviable for the standing of an omnibus on a stand 
provided for by the Union Board for that purpose. 
{Waller and Pandalai, JJ,) Raheem Sahib, In re, 
118 I.C. 278=52 Mad. 714=2 M. Cr. C. 161 = 
30 M.L.W. 181=1929 M.W.N. 515 = 
30 Gp. L.J. 911= 1929 Cr. C. 56 = 
A.I.R. 1929 Mad. 600 =57 M.L.J. 317. 
— S. 193, Sch. 7 (j)— Kiln. 

The term “kiln” conveys the idea of an outer struc- 
ture of a permanent nature within which bricks are 
burnt. A.I.R. 1922 Cal. 194, Rel, on. {Ramesam and 
Jackson, JJ,) Public Prosecutor v, Vallai 
Udayan. Ill I.C. 736=11 A.I. Cr. R. 142= 

1 M. Cr. C. 302=29 Cr. L.J. 928 = 
A.I.R. 1928 Mad. 1195. 

— S. 193,— License. 

Where the President of a Local' Board thinks that a 
person should take out a license under S. 193, and 
that person refuses to do so, and carries on his industry 
without a license, the proper course is to prosecute 
him under S. '207 and not to apply under S. 221 for 
the recovery of the fee for the license. A.I.R. 1926 
Mad. 576. Foil. ; A.I.R. 1925 Mad. 1015, Commented 
on. {Devadoss and Waller, JJ,) Union Bd., Parama- 
kudi V, Chellaswami Thevar. 97 I.C. 947 = 
1926 M.W.N. 676 = 27 Cr. L.J. 1187 = 
A.I.R. 1926 Mad. 1068. 

— S. 193 — Notification. 

Under S. 193 (1), the authority which is to notify 
that a license for purposes mentioned in Sch. 7 should 
be obtained, is the Taluk Board and the license has 
to be obtained if the business is to be carried on with- 
in Union limits, from the l^esident of the Union 
Board and if the business is to be carried on outside 
the Union limits but inside the Taluk Board limits, 
from the President of Taluk Board. Notification by 
Taluk Board has, therefore, force within Union limits 
also. {Defoados$,J,) Union Board, Pothanur v, 
Ramasubba Aiyar. 114 I.C. 824= 

30 Cp. L.J. 367=2 M. Cp. C. 166. 
— S. 193— Power of licensing. 

. Madras District Municipalities (Act 5 of 1920) 
S;.249’— of licensing is not repealed by similar 
provision in S. 193. {Jacksott, / .) Public'.Prosecu- 
•TOR©. RANGANAyARULU. . 101 I.C. 667 = 

. 25'M.L.W. 768=28 Cr. L.J« 491=38 M.L.T. 373 = 
8 A.I. Cr. R. 140=50 Mad. 845= 
A.I.R. 1927 Mad. 602=52 M.L.J. 653. 
— S. 193— Proper authority to issue. 

. Under S. 193 of the Madras Local Boards Act (1920, 
the authority competent to notify that a license men- 

obtained is the Taluk 
and the license has to be obtained, if the busi- 
Cr.D.— 112 
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MAD. LOCAL BOARDS ACT (1920), S- 214— 
Licenses. 

ness is to be carried within Union limits from the 
President of the Union Board, and if the business is 
to be carried on outside the Union Limits but inside 
the Taluk Board Limits, from the President of the 
Taluk Board. {Devadoss, J,) President, Potha- 
nur Union Board v, Ramasubba Iyer, 

114 I.C. 824 = 30 Cr. L.J. 367. 
— S. 193— Unlicensed storage of fish. 

Forwarding agent collecting fish and keeping them 
in packages in a room before consignment — No license 
therefor — Conviction for unlicensed storage is justified 
29 Bom, 193, Dist , ; N,E, Ry, v. Kingston, 55 /.P. 
518, Ref, {Jackson, /.) Public Prosecutor v, 

K. Saidali Kutti. 102 I.C. 211 = 50 Mad. 752= 

38 M.L.T. 341 = 25 M.L.W. 655 = 
1927 M.W.N. 389=28 Cr. L.J. 515 = 

8 A.I. Cr. R.‘250=A.I.R. 1927 Mad. 624 = 

52 M.L.J. 559. 

— S. 207 — Compensation. 

A claim for compensation cannot be made a reason 
for non-compliance with notice : 21 L. W. 280= 

A. I. R. 1925 Mad. 584, Foil. {Curgenven, J,) 
Narayana Aiyar v. Subramania Chetty. 

104 I. C. 910=39 M. L. T. 205 = 
1927 M. W. N. 346=28 Cr. L.J. 894= 

A. I. R. 1927 Mad. 1113. 
— S. 207 — Disobeying the notice. 

Two notices issued— -Second disobeyed— Prosecu- 
tion can be based for disobeying the second. 

A. I. R. 1926 Mad. 763, Rel on. {Curgenven , J ,.) 
Narayana Aiyar v, Subramani Chetty, 

104 I.C. 910=39 M. L. T. 205=1927 M. W. N. 346= 

28 Cr.L.J. 894=A.I.R. 1927 Mad. 1118, 
— S. 207 — Disregarding the summons. 

Houses outside the limits of Union cannot be 
assessed — Summons issued to owners of houses out- 
side the limits of Union under S. 232 — ^Disregarding 
the summonses is no offence. {Reilly, J,) Presi- 
dent, Union Board v. Narayana. 113 I.C. 276= 
28 M.L.W. 657 = 1 M.Cr.C. 345 = 30 Cr.L.J. 116= 
12 A.I. Cr. R. 83=A. I. R. 1928 Mad. 1261 = 

55 M. L. J. 718. 

— S. 207 — Duty of Criminal Court. 

Whatever remedies may be open to the party it is 
not the province of the criminal Courts to go into the 
question whether the encroachment exists : 
A. I. R. 1925 Mad. 1015, Rel, on. {Curgenven, J,) 
Narayana Aiyar v, Subramania Chetty. 

104 I.C. 910=39 M.L.T. 205=1927 M. W. N. 346= 
28 Cr. L. J. 894=A. I. R. 1927 Mad. 1118. 
— S. 212— License. 

Jackson, J Board is bound to grant a license 
and if when it receives the application in due course, 
it confines itself to saj'ing that it will not grant the 
license, it is tantamount to passing no order on the 
application. Refusal to function under the Act is not 
passing an order under the Act. The order must be 
inira vires and an order ultra vires is no order at all. 
{Jackson and Thiruvenkata Charia¥, JJ,) Ella- 
MAL V, Emperor. 106 I. C. 718= 

26 M. L. W. 771=1927 M. W. N. 801 = 
29 Cr. L. J. 126=1 M. Cr. C. 96= 
JL. I. R. 1928 Mad. 164^:^63 M. L. J. 8;t0. 
— S. 214 —Licenses. 

As S. 214 requires all licenses to be granted in 
writing, it is not open to the President of the T^uk 
Board to grant a license orally. (Devadoss, J,) 
Union Board, Thiruvettiyore v, Atchu Acharv. 

Ill I. ,C. 835=28 M- L. W. 50a«^ 
1928 M. W. N. 700=11 A. I- Cr. R. 283= 
1 H. 292=29 Oy. L. J. 935. 
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MAD. LOCAL BOARDS ACT (1920). S. 221— 
Assessment. 

— S. 221— Assessment. 

The Magistrate is not competent to inquire into 
the propriety of assessment which is entirely within 
the province of the Board, He can only determine 
the amount if the amount claimed is disputed on the 
ground that it has been paid wholly or partly, or that 
some one else is the assessee and not he. When 
there is a dispute as to the arithmetical calculation of 
the amount he certainly would be entitled to say 
whether the amount is con*ect or not, but that would 
in no way give him jurisdiction to inquire into the 
propriety or otherwise of the assessment. (Deva- 
doss.J,) Rangesa Rao t?. Swaminatha Ayyar. 

108 I. C. 41^=27 M. L. W. 320= 
29 Cr. L. J. 389=10 A. I. Cr R. 53=1 M. Cr.C. 12= 
A. I. R. 1928 Mad. 495. 


— *S. 221— Defence under. 

Where an application has been made under S. 221 
for collection of a penalty demanded under S. 164 (1) 
the other party cannot be heard to say that the 
demand is illegal and all that the Magistrate has to do 
is to collect the penalty demanded : A.I.R. 1925 Mad. 
1015, Foil. (Devadoss and Waller, JJ,) Mustafa 
Saheb t?. Union Board of Kaveripatnam. 

97 I.C. 812=27 Cr.L.J. 1180 = 
1926 M.W.N. 678. 


— S. 221 — ^Encroachment. 

The Magistrate, to whom a case is referred under 
S. 221, for recovering a fine imposed for alleged 
encroachment, has power to go into the question 
whether the alleged encroachment was true and 
therefore justified the imposition of the fine ; 49 Mad. 
888=91 LC. 529= A.I.R. 1925 Mad. 1015 = 1081. C. 
414=A.I.R. 1928 Mad. 425; 104 LC. 910=A.I,R. 1927 
Mad. 1113=97 I.C. 947=A.LR. 1926 Mad. 1068 and 
97 I. C, 812, Overruled. A.I.R. 1928 Mad. 682; A.I.R. 
1929 Mad. 600; Cr. Revn. 1089 of 1928 and C.R. Rev. 
No. 247 of 1929, Confirmed. (Beasley, C. and 
Anantakriskna Ayyar and Curgenven, JJ.) Pilla 
Ramaswami V. President, Taluk Board, Tade- 
PALLi. 32 M.L.W. 269=1930 Cr. C. 96= 

A.LR. 1930 Mad. 766=59 M.L.J. 346. (F-B.) 
— S. 221— Failure by Local Board to take steps to 
compel a person to take out license to carry on 
trade. 

E ffect, 

Complaint for recovery of license fees under S. 221 
of the Madras Local Boards Act is not maintainable if 
the Local, Board had not taken steps to compel the 
person to take ont a license for carrying on the 
gade. (Wallace, J.) Health Inspector, Taluk 
Board, Kumbakonam v, Govinda Padayachi. 

« ^ 1121.0.391=29 Cr.L.J. 108L 

^S. 221 — Penalty for Encroachment. 

Local Board moving Magistrate to recover penalty 
tov encroacdiment— Defaulting party cannot plead in 
defence in Magistrate’s Court that there was no 
encroachment. A. I.R. 1924 Mad. 389 Dist. (Devadoss 
itnd Wallace, //OtRamachandra Servai v. Presid- 
ent, Union Board, Karaikudi. 91 LC. 529= 
27 Cr.L.J. 97=49 Mad. 888= 
22 M.L.W. 393=1925 M.W.N. 743= 
^-*^*1*®* ^925 Mad. 1015=49 M.L.J. 356. 
— S. 221— Recovery of dues. 

Application under S. 221 for recovery of dues — 
^her remedies not exhausted as enjoined by Govem- 
Orders-^overnment Orders being merely 
cannot decline to consider 
applie^jn. {Pandalai, /.) Pulavarthi Laksh- 
u. Abdul Khudayande Sahib Garu. 

IS6 LC, 110=1980 Qr.C, 760:= 


MAD. LOCAL BOARDS ACT (1920), S. 221— Reco- 
very of dues. 

3 M.Cr.C. 175=1930 M.W.N. 349= 
A.I.R. 1930 Mad. 703. 

— One G had erected a pandal without the permission 
of the Board. No license was applied for or granted 
before the pandal was erected. The Board, how- 
ever, instead of taking action under S. 219, took a 
lenient view of his act and agreed to license the 
pandal on payment of the fee. A default having 
been made, the Board moved the Magistrate under 
S. 221. 

Held : that there have been no grant of a license the 
license fee payable under the Act cannot be said to be 
due within the meaning of S. 221 and that section was 
inapplicable. (Phillips and Madhavan Hair, JJ,) 
Emperor v. Maridu Gopayya. 110 I.C. 233= 
57 Mad. 866 = 1 M.Cr.C. 136= 
29 Cr.L.J. 681=10 A.I.Cr.R. 369= 
28 M.L.W. 342 = 1928 M.W.N. 319 = 
A.I.R. 1928 Mad. 682=55 M.L.J. 27. 

In a proper case under S. 221 the defaulting party 

can plead by way of defence that no amount is due 
from him as he had not erected a pandal in contra- 
vention of S. 163; A.I.R. 1925 Mad. 1015. Not Foil.; 
A.I.R. 1926 Mad, 1068, Appr. (Phillips and 
Madhavan Hair, JJ,) Emperor v, Maridu 
Gopayya. 110 I.C. 233=51 Mad. 866= 

1928 M.W.N. 319 = 28 M.L.W. 342= 
10 A.I.Cr.R. 369=1 M.Cr.C. 136= 
29 Cr.L.J. 681=A.I.R. 1928 Mad. 682= 
55 M.L.J. 27. 

The’ accused were conducting trades which under 

S. 193 required licenses. They failed to take out 
license and the Board did not take steps in time to 
compel them to take out the licenses, but sought to 
recover the fees for these licenses under S. 221. 

Held', that fees for licenses are not due unless the 
licenses had been granted. The grant of a license is 
quid pro quo for the fee. The Board cannot neglect 
its duty and profit by that neglect : A. I. R, 1928 Mad. 
682, Foil. A. I. R. 1925 Mad. 1015, Expl. 
(Wallace,],) Health Inspector, Taluk Board, 
Kumbakonam v. Govinda Padayachi. 112 I.C, 391 = 
1 M. Cr. C. 234=29 Cr. L. J. 1087. 
— ^The term “by virtue of” has not a wider scope than 
the term “under” used in the previous Act. The new 
Act does not make any change in this respect. Conse- 
quently money due under a contract, such as a lease 
cannot be recovered summarily in a Magistrate’s Court 
(Ramesam ^d Jackson, JJ,) M. Ali Khan u. 
President, Taluk Boad, Kurnool. 84 1. 0. 323= 
1924 M. W. N. 645=25 Cr. L. J. 261= 
A. I. R. 1924 Mad. 898. 
— — The amount due under a contract of lease of the. 
tolls due to a Local Board is not “any iee, toll, costs, 
compensation, damages, penalties, charges, expenses 
or other sums due to a , Local Board” within S. 221 
and is not recoverable under the warrant of a Magis- 
trate. . . 

The words “ other sums ” in the section should be 
read ejusdem generis with what precedes them. 
(Krishnan and Odgers, JJ,) Punya Syamalo, In rfi* 
77 LC. 240 =4/ Mad. 381= 
25 Cr. L.J. 352=A.LR. 1924 Mad* 669. 
— — ^Imposition of fine in addition to recovery of fees 
due — Order is illegal and can be revised — Court 
acting under, acts as a Criminal Court — High Court- 
Revision. (Wallace, /,) Puniya Syamalu v. Em- 
peror, 72 I.C. 624=1922 M. W. N. 840« 

24 Cr. L.J. 404=17 M.L.W, 158- 
A.LR. 19?3 



1781 criminal digest 1924—1930 1782 


MAD. LOCAL BOARDS ACT (1920), S. 221‘-Scope. 
— S. 221 — Scope. 

It is open to a party appearing before a Magistrate 
under S. 221 to allege and prove that the fee claimed 
is not due from him “under or by virtue of the Act 
A.I.R. 1925 Mad. 1015, Held wrongly decided A.I.R, 
1928 Mad. 682 and A.I.R. 1926 Mad. 1068, Foil. 
(Waller and Pandalai, //.) Raheem Saheb, In re, 
118 I.C. 278=52 Mad. 714=2 M. Cr. C. 161 = 
30 M.L.W. 181 = 1929 M.W.N. 515 = 
30 Cr. L.J. 911=1929 Cr. C. 56= 
A.I.R. 1929 Mad. 600=57 M.L.J. 317. 
— S. 223 — Limitation. 

Board served the accused with a noticelin respect of 
an encroachment. Accused replied that there was no 
encroachment and invited the Board to make fresh 
enquiry. Board made further enquiries and issued a 
fresh notice on the accused. 

Held : that time under S- 223 would mn from the 
second notice, as in the circumstances both parties 
should be considered to have ignored the first notice 
and treated it as inoperative : 29 Bom. 35, Rel. on. 
(Waller and Madhavan Hair, JJ,) Raghavachariar 
V, President, Union Board, Tiruvellore. 

95 I. C. 600=23 M L. W. 620 = 27 Cr. L. J. 824= 
1927 M. W. N. 343=A. I. R. 1926 Mad. 806. 

It is not within the powers of the Local Board to 

extend the period of limitation of three months pres- 
cribed by S. 223, by giving fresh notice and constitu- 
ting the disobedience to each of such fresh notices as 
amounting to an ofience under S. 207. The real 
pi^dple underlying S. 223, is that it should not be 
within the power or province of a local authority to 
molest and annoy persons by prosecutions wlWch are 
not promptly undertaken by the local authority. 
(Srinivasa Aiyangar, /.) Ramanujachariar v, 
T. V. Kailasam Aiyar. 87 1. C. 969=48 Mad. 870= 
22 M. L. W. 736=1925 M. W. N. 472= 
26 Cr. L. J. 1049=A. I. R. 1925 Mad. 1067= 

49 M. L. J. 886. 

— 'S. 223— Scope. 

The persons who can be expressly authorized under 
S. 223 to file complaints are not confined to those to 
whom the President may delegate his authority under 
S. 24. (Wallace, J.) Public Prosecutor v. 
Ramayya Mudaliar. 109 I. C. 603= 

28 M. L. W. 140=1928 M. W. N. 293 = 
29 Cr. L. J. 587=1 Mad. Cr. C. 116= 
10 A. I. Cr. R. 318=A. I. R. 1928 Mad. 969= 

55 M.L.J. 673. 

—The license to carry on an oflensivo trade is granted 
for one year-r^the official year. Where the prosecu- 
tion was for a person’s not taking out licenses for the 
years 1923, 1924, 1925 and 1926. 

Held : that prosecution having commenced within 
three months of the expiry of the period for 1926 was 
valid. Prosecution not having commenced within 
three months of the expiry of the period for previous 
years failed. (Devadoss, J,) S. Arthur v. Appavu 
Velan. 108 1. C. 411=16 A. I. Cr. R. 52= 

29 Cr. L. J. 388= 
1 M. Cr. C. 44. 

225—Limitatjioii. 

Section 225 does not apply [to cases of this kind, but 
the ordinary law of limitation, namely three years, 
applies. If the Board is to sue as plaintiff it may be 
necessary for the President to obtain the sanction of 
the Board for instituting a civil suit. (Devadoss, J.) 
Tali-amraju Venkatsubba Rao V, President 
Taluk Board, Repalh. Ill I. C. 740= 

mm* h* W. 517= A. I. R* 1928 «ad* 981= 

56 M.L.J. 110. 


MAD. TOWRS NUISANCES ACT (1889), S. 6— Com- 
mon gaming house. 

MADRAS MOTOR VEHICLES RULES. 

— Rules. 

Rules as to the place of inspection and the ^officer in 
charge of inspection are vague and must be Madfe 
clear. (Spencer and Ramesam, JJ,) Secretary 
OF State v, Somayya. 97 I. C. 847 

24 M. L. W. 378= A. L R. 1926 Mad. 1084= 
51 M. L. J. 446. 

— R. 30 — ^Annually. 

The word “ annually “ means once sometime in one 
year and once sometime in the next year and so on. 
(Jackson, J.) Ganapathi Hedge v. Emperor. 
1C6 I. C. 110 = 33 M. L. T. 269=28 Cr. L. J. 1022= 
9 A. I. Cr. R. 163= A. I. R. 1927 Mad. 969. 
MADRAS STATE PRISONERS REGULATION 
(2 of 1819.) 

—Application of. 

Because judicial proceedings are started the regu- 
lation does not become inapplicable. Statement in 
the warrant that the necessary reasons exist in the 
opinion of the Governor-in-Council is sufficient and 
conclusive (see S. 2, cl. 3) and it is not open to the 
High Court to consider the correctness of the state- 
ment. (Ramesam and Wallace, JJJ) Etakandan 
Kunhokker V, Emperor. 76I.C. 187 = 

18 M.L.W. 517 = 33 M-L-T. 17«1923 M.W.N. 741 = 
25 Cr. L.J. 123= A.I.R. 1924 Mad. 372= 
45 M.L.J. 473. 

MADRAS SURVEY AND BOUNDARIES ACT (4 
of 1897.) 

— S. 13-~ Powers of Survey officer. 

The Act of 1897 gives no power to the Board of 
Revenue to fix the limits of the Unions. The Survey 
Officer has no power to alter the effect of the noti- 
fications of 1896 declaring the limits of the Union. 
(Reilly, J.) President, Union Board v. Kara- 
yana. 113 I.c. 276=28 M.L.W. 637 = 

1 M. Cr. C. 345=30 Cr-L.J. 116=12 A.I.Cr.R. 88= 
A.I.R. 1928 Mad. 1261=55 M.L.J. 718« 
—(8 of 1928). 

—S. ld*-ConcIusiYen6SS. 

Criminal trial — Survey Officer making order 

determining boundaries of suit land^-^riminal 
Court can go behind such order to determine ques^ 
tion of ownership to suit land, if not already de- 
cided by civil suit. 

Where no civil suit has beeh filed to determine the 
question, of the ownership of the land against the 
order of a Survey Officer under S. 13, or where such 
suit being brought its result is not known, a criminal 
court is not debarred from going into the question as 
to the ownership of the land in respect of which 
prosecution is launched before the ex^ry of three 
years from the date of the Survey Officer’s order. 
(Devadoss, J,) Palimuthu v. President, Union 
Board. 112 I. C. 589=28 M. L. W. 653* 

29 Cr. L. J. 1085=1 M. Cr. C. 336= 
52 Mad. 609= A. I. R. 1928 Mad427S= 
56 M* L« J* 360^ 

MADRAS TOWNS NUISANCES ACT (3 pf 1889). 

— S. 3— Jurisdiction 

An ofience under S. 3 (12) of the Act III of 1889 
falls within Cl. 2, R. 1 of the rules for the guidance of 
Bench Magistrates and the Magistrates have jurisdic- 
tion to dispose of the case, (13 Mad. 142 Foil.) 
(KHehnani /•) RAmaswAmi OhettiAk v, JMuthu- 
VBLU Mudai;i. 71 I.C. 238 =45 Mad. 843= 

1923 M.W.N. 57=16 M.L.W. 562=31 M.L T. 420= 
24 Cr. L.J. 110=A.I.R. 1923 Mad. 191. 
— 5— Coipmon gaming house. 

. The >tenn * commpji gaming house’ must at Iwt 
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MAD. TOWNS NUISANCES ACT (1889), S. 6~Ele- 
ments of the offence. 

imply that the house was one used as a place of public 
resort. A common gaming house is one in which a 
large number of persons are invited habitually to 
congregate for the purpose of gaming and it makes no 
difference that the house was not open to all persons 
who might be desirous of using the same for gaming. 
{Venkatasubba Rao, /.) Krishnaswamy Naidu In re 
11 1.C. 303=-^/ Mad. 426 = 19 M.L.W. 213 = 
1S24M.W.N. 237 = 34 M.L.T. 195 = 
23 Cp. L.J. 367 = A.I.R. 1924 Mad. 729 = 
46 M.Ii.J. 309. 

— S. 6““Elemeiits of the offence. 

To constitute an oflence under Ss. 6 and 7 the house 
must be proved to be a common gaming house, and to 
be a common gaming house, a house must be a pub- 
lic place of resort where a number of people are in 
1 the habit of resorting as a place well-known to them 
where they can get what they want in the way of 
gambhng : A.I.R. 1924 Mad. 729, Rel. oh. (Odgers.J.) 
Ramaswami Iyer v. Emperor. lly I,C. 163= 
1929 M.W.N. 267 = 2 M. Cr. C. 135= 
30 Cp. L.J. 1009=1929 Cr. C. 80= 
A.I.R. 1929 Mad. 603. 
— S. 7.-H3ommon gaming house. 

“ Common gaming house” means a place of pubhc 
resort where a number of persons are invited to con- 
gregate for the purpose of gaming: A.I.R. 1924 
Mad. 729, Rel. on.; 15 Hals. 584, Y oW, {Cur genven^ /.) 
Kandasami Chetti V. Emperor. 122 LC. 788 = 
1930 Cr. C. 17=31 Cr. L.J. 459=30 M-L.W. 721= 
1929 M.W.N. 793=3 M. Cr. C. 27 = 
A.I.R. 1930 Mad. 128. 
MADRAS yiLLAGE COURTS ACT (I of 1889 as 
amended by 2 of 1920) 

^Procedure. 

The C.P. Code does not apply to proceedings before 
village Courts and we cannot expect litigants in such 
Courts to adopt the procedure which it lays down. 
{Curgenvent J.) Arumugha Nadar v. Vyyapuri 
Chetti. A.I.R. 1930 Mad. 793. 

— S. 6-^Judge. 

Village Court executing decree by distraint is Court 
and the Village Munsif if he himself distrained, is 
Judge so as to attract provisions of S, 197, Or. 
P. Code. {Jackson, /.) Subha Naidu u. Emperor. 
113 LC. 53=1929 M.W.N. 67=29 M.L.W. 879= 
2 M. Cr.C. 39=30 Cr. L.J. 402= 
12 A.I. Cr. R. 370=A.LR. 1929 Mad. 236= 
36 M.L.J. 600. 

•“^S. 76— Revision. 

The High Court cannot interfere with the order of 
a Panchayat Court under Ss* 435 and 439 of the 
Cr. P. Code. But under S. 107 of the Government 
of India Act the High Court has powers of supervision 
over ail the criminal and civil Courts in the Presi- 
dency, and when a grave error of a Panchayat Court 
which is not governed by the provisions of the 
Cr.P.Code appears on the face of tho record the 
powers given by S. 107 of the Government of India 
Act could be mvoked to correct such error. 

Where the judgment of a Panchayat Court con- 
victing a person under S. 426 of the Penal Code, does 
not mention the value of the amount of loss or 
dpiage alleged to have been caused, the High Court 
will set aside * the judgment in the exercise of its 
po^efs of superintendence under S. 107 ' of the 
Government of India Act. {Devadcss, J ,) Munigadu 
EmpbIioR; 88 LC. 321=1923 M.W.N. 600= 

26 Dp, L. J. 1161= 
^A*LR. 1923- Mad^ 1144. 


M 

MAHOMEDAN LAW— Wakf—Mutwalli— Right of. 
MADRAS YILLAGE POLICE REGULATION. 
(Mad. Reg. 11 of 1816.) 

—Procedure. 

It is entirely contrary to the spirit of the regulation 
that a court acting in accordance with it should be 
required to adopt the ordinary rules relating to 
conduct of criminal cases, so long as it observes* the' 
fundamental dictates of justice, equity and good 
conscience. {Curgenven, J.) Suppan Chetti v, 
King-Emperor. • 103T.C. 801=26 M.L.W. 555 = 

39 M.L.T. 450=1927 M.W.N. 786 = 
28 Cr. L.J. 977=9 A.I. Cr. R. 140= 
A.I.R. 1927 Mad. 1022=33 M.L.J. 526. 
— S. 10— Confinement. 

The Village Magistrate has power only to enforce 
the sentence of confinement in the village choultry 
and nowhere else. {Abdur Rahim, J,) Ponnuswami 
PiLLAi, In re, 60 I.C. 64=44 Mad. 113= 

22 Cr.L.J. 208= A.I.R. 1921 Mad. 410. 
— S. 10 — ^Imprisonment. 

A Village Magistrate can sentence a person for 
certain oftences to confinement in the village choultry 
for a period not exceedmg 12 hours, but such a 
sentence of imprisonment must be either in the 
choultry or nowhere at all. Therefore a sentence of 
imprisonment in village common is illegal : A.I.R. 
1921 Mad. 410, Foil. {Curgenven, J,) Suppan 
Chetti v. King-Emperor. 105 LC. 801 = 

26 M.L.W. 555=39 M.L.T. 450= 
1927 M.W.N. 786=28 Cr.L.J. 977 = 
9 A.I. Cr. R. 140=A.LR. 1&27 Mad. 1022= 
53 M.L.J. 526. 

MAHOMEDAN LAW— Maintenanoe. 

— Divorced wife — R%ght of, 

A who was married to JB applied under S. 488, 
Criminal P. C., for maintenance. B proceeded to 
divorce her before Court. The question arose as to 
whether A could be granted maintenance and for 
what period. 

Held, that A could obtain maintenance against B 
during the period of iddat and was entitled to it for 
three months : 5 All. 226 and 19 All. 50, Rel. on.; 
17 O.C. 260, Dist. (Stuart, C, J,) Mt. Mariam v. 
Kadi Baksh. 6 O.W.N. 942=1929 Cr- C- 625= 
A.LR. 1929 Oudh 327. 

—Wakf— Creation of— User. 

Right to pray on another’s land does not exist in 
absence of express or implied permission by owner. 
(Ross, J,) Rampratab Marwari v. Sheikh Satif. 

91 LC. 76=6 P.L.T. 857 = 27 Cr. L.J. 44= 
1923 P. H. C. C. 64=A.LR. 1923 Pat. 435. 
— Wakf — Mosque. 

Ahl Hadis — Right to worship, 

Ahl Hadis have a right to worship at the same 
mosque as other Muhammadans. 15 P. R. 1902 (Cr.); 
13 All. 419 and 18 Cal. 448 (P, C.), Foil. (Daniels, 
A,J,C.) Abdur Rahman v. Emperor. 

62 I.C. 830=8 O.L.J. 282=22 Cr. L.J. 590. 
— Wakf— Mutwalli— Rights of. 

• Right to appoint servants of the mosque. 

The mutwalh of the mosque, unless he is dis- 
placed from his position as such, has power to manage 
the trust property. As the mutwalh, he has the right 
to appomt a servant of the mosque and if the congre- 
gation is not satisfied with the appointment made by 
him the only course open to them would be -to go to 
the proper Court to have the mutwalli removed or t© 
make him adopt the proper and legal mode of 
managing the wakf property. {Walmsley and 
SuhrawaMy, JJ,) Haji Md. Ismail v, Muhshi 
Ba^kat Ali. 71 LC. 506'=2fi G.W.N. 904= 

24 Cr. L.J. 154=A.1.R. 1922 Cal. 488. 
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MAINTENANCE ORDERS ENFORCEMENT ACT. 

• (1921), S. 7. — 'Eyidence. 

MAIMING. 

See Penal Code. 

MAINTENANCE. 

(2) Criminal P. C, S. 488. 

MAINTENANCE ORDERS ENFORCEMENT ACT 
(XYIII of 1921.) 

— S. 7 — Eyidence. 

General ^ower of taking further evidence is 

not affected by S. 7. 

Fawcett and Mirza, JJ. — S. 7 deals with the oppor- 
tunities to be allowed to the person affected by the 
provisional order to oppose its confirmation, and 
naturally, therefore, provides for the call of further 
evidence being taken when necessary for the purpose 
of defence, but the general power to call for further 
evidence in other cases, which is implied by sub-S. (4) 
S. 3 of the English Act, 1920 is not thereby affected. 
In a case where the evidence before the Indian Court 
cannot be tested by cross-examination and introduces 
matter not mentioned in the evidence on which the 
provisional order is based, the order of the Magistrate 
for further evidence is desirable. (Patkar and 
Baker, //. afterwards Fawcett and Mirza, JJ.) 
Pandurang and Katti V. Katti. 109 I.C. 337 » 
52 Bom. 262 = 10 A.LCr.R. 179=29 Cr. L.J. 513= 
30 Bom. L.R. 350=A.I.R. 1928 Bom. 117. 

Evidence of desertion subsequent to §raoi- 

sional order can be considered. 

Fawcett, J. — Sub-S. (4), S. 7 contemplates evidence 
of desertion subsequent to the provisional order for 
maintenance being taken into consideration, for it is 
relevant to the question whether there has been a 
real desertion, and the Court can either refuse to 
confirm the provisional order or confirm it without 
modification, or with such modifications as to the 
Court, after hearing the evidence, may seem just. 
(Patkar and Baker ^JJ., afterwards Fawcett and 
Mirza, JJ.) Pandurang S. Katti v. Katti, 

109 I.C. 337=52 Bom. 262=10 A. I. Cr. R. 179 = 
29 Cr. L.J. 513=30 Bom. L.R. 350= 
A.I.R. 1928 Bom. 117. 

— S. 7— Reyision. 

Order of Chief Presidency Magistrate con- 
firming order, of maintenance is revisahle by High 
Court, 

Patkar and Baker, J . — The order confirming a 
provisional order of maintenance of the Chief Presi- 
dency Magistrate is a judicial and not merely an 
executive or administrative order, and the High Court 
has jurisdiction to interfere with the order of the 
Chief Presidency Magistrate in revision. (Patkar 
and Baker, JJ., afterwards Fawcett and Mirza, JJ.) 
Pandurang S. Katti v. Katti. 109 I.C. 337= 
52 Bom. 262=10 A.I. Cr. R. 179= 
29 Cr. L.J. 513=30 Bom. L.R. 350= 
A.I.R. 1928 Bom. 117. 
MALABAR (RESTORATION OF ORDER) ORDIN- 
ANCE (I of 1921.) 

—Limitation. 

S. 5, Limitation Act under which the Court can 
excuse delay is not one of the provisions, the applica- 
tion of which is extended by Act X of 1922 to proceed- 
ings under a special or local law. (Oldfleid and 
Ramesam, JJ.) Mittoor Moideen Hajee, In re. 
71 I.C. 217=16 M.L.W. 764=24 Cr L. J. 89 = 
A.I.R. 1923 Mad. 95=42 M.L.J. 561. 
— S. (4) (2) (b)— Special Magistrates. 

- ^Who can be a pointed. 

The only persons, who under Ordinance I of 1922, 
Sect. 4 (2) (5) can legally be appointed Special Magis- 
trates* are ‘'Magistrates who have exercised the 


MALICIOUS PROSECUTION— Burden of Proof- 
Test as to. 

powers of a First Class Magistrate for not less than 
two years.” Where the Special Magistrate was, on 
the date of appointment retired Deputy Collector, 
and had before and up to his retirement exercised 
first class powers for not less than two years. 

Held, he had ceased to be a Magistrate and was 
not one when he was appointed a Special Magistrate 
under the ordinance. His appointment was therefore 
invalid. (Oldfield and Ramesam, J J .) Hamed Haji 
V. Crown. 72 I.C. 381 = 24 Cr. L.J. 381 = 

17 M.L.W. 426 = 32 M.L.T. 195 = 1923 M.W.N. 288 = 

A.I.R. 1923 Mad. 598=44 M.L.J. 428. 
— S. 10— Commission Examination. 

S. 10 of the Malabar (Restoration of Order) Ordin- 
ance I of 1922 read with S. 503 of the Cr. P. C. does 
not authorise a special Judge acting under the Ordin- 
ance to issue a commission for the examination of 
witnesses. (Ayling and Odgers, JJ.) AyarvaH 
PoKKER. 74 I.C. 982= 

18 M.L.W. 899 = 1923 M.W.N. 758 = 24 Cr. L.J. 840= 

A.I.R. 1924 Mad. 243 =45 M.L.J. 305* 
— S. 11 — Appeal. 

— Forum, 

Where accused was convicted and sentenced to 4 
years’ rigorous imprisonment and fine, held, that the 
appeal from the sentence lies to the Special Judge and 
not the High Court. Since Act X of 1922, S. 12 of the 
Limitation Act has been made applicable to this act 
also. (Oldfield and Ramesam, JJ.) Mittoor 
Moiden. In re. 71 I.C. 217 = 16 M.L.W. 764= 
24 Cr. L.J. 89=A.I.R. 1923 Mad. 95=43 M.L.J. 561. 
MALICE. 

See Tort. 

MALICIOUS ARREST 

See Tort. 

MALICIOUS PROSECUTION. 

Burden of proof. 

Civil Action. 

Damages. 

Elements to be proved. 

Innocence. 

Malice. 

Prosecution. 

Reasonable and probable cause. 

— Burden of Proof. 

Suit for damages. 

The burden of proving want of reasonable 
and probable cause is on the plaintiff and 
the existence of malice should be independently 
proved and cannot be inferred merely from the 
absence of probable and reasonable cause. 
(Jai Lal,J,) Nurkhan v. Jiwan Das. 99 I. C. 638= 

A. I. R. 1927 Lah. 120. 
—Burden of proof— Innocence. 

^Plaintiff must prove his innocence. 

In an action for malicious prosecution the plaintiff ’ 
has to prove first that he was innocent and that his 
innocence was pronounced by the Tribunal before 
which the accusation was made. 11 Q. B. D. 440 
followed. (Lindsay and Stuart, JJ.) OoBARtWHAN 
Singh v. Ram Badan Singh. 67 i. C. 68= 

44 AU. 485=20 A. L. J. 284= A.I. R. 1922 AIL 209. 
—Burden of Proof— Test as to. " 

The question is not : “Did the plaintiff com- 
mit the offence” or did defendant invent the 
offence against plaintiff ; the two queries exhausting 
the possibilities of the situation. The question iss 
Has plaintiff proved that defendant invented and 
instigated the whole proceJedings for prosecution. 
(Viscount Dunedin.) Baebbaddarsingh o. Badri 
Sm* 9A 1. (L 329=28 Bom. L. R. 921^ 
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MAI^ICIOUS PROSECDTIOK—Burden of^Proof— 
Test as to. 

1 Luck. 215=24 A. L. J. 453-3 O.W.N. 489= 
1926 M. W. N. 482=43 C. L. J. 521 = 
30 C. W. N. 866 = 29 0. C. 16i=7 P. L. T. 591 = 
13 0. L. J. 743 = A. I. R. 1926 P. C. 46= 
51 M. L. J. 42. (P.C.) 
——In order to show the absence of reasonable 
and probable cause, there < are minor questions which 
it is necessary to determine, the burden of proving 
each of those minor questions lies upon the plaintifis, 
just as much as the burden of proving the whole does. 
“The test” as to the burden or onus of proof which- 
ever term is used, is simply this to ask oneself which 
party will -be successful if no evidence is given, or if 
no more evidence is given than has been given at a 
particular point of the case, for it is obvious that as 
the controversy involved in the litigation travels on, 
the parties from moment to moment may reach points 
at which the Tribunal will have to say that, if the 
case stops there it must be decided in a particular 
manner. {Abdul Raoof and Campbell, JJ.) Abdul 
Shakur V, Lipton & Co. 72 I. C. 411 = 

6 L. L. J. 1=A. I. R. 1924 Lah. 1. 

action* 

'^■ P rinciples governing the rights 
Where damages are sought for the mere bringing 
and prosecution of a civil suit two main questions 
emerge. The first question is a question of the re- 
moteness of the damage. The mere institution of the 
proceedings may, having regard to their character, 
involve damage to credit or reputation, damage to 
property in the sense that the defendant is put to 
excuse, or damage to the person in the sense that he 
is liable to arrest. In such cases that damage is not 
remote but in any ordinary case the bringing of an 
ordinary action however maliciously and however 
great the want of reasonable and proper cause, will 
not support a subsequent action for malicious prose- 
cution. Injury to plaintiff’s business is not a ground 
for maintaining such a suit. The second question is 
as to what is meant by maUce- There is some 
authority for the view that it is actionable for one 
person wilfully to injure a man in his trade if damage 
results to him, provided that if the real purpose is 
not to injure another, but to forward or defend one’s 
own trade, then no wrong is committed and no action 
will lie, although damage to another ensues. In some 
cases malice is postulated as an element, meaning 
thereby that the act complained of is wilfully and 
knowingly done, or that it is done for the purpose of 
injuri^ smother, but not as connoting personal enmity 
or spite or some other evil motive. Wren v. Weild 
(1869). ; 4 Q.B. 730 and S<^ell v. Smith (1925) A. C. 
700, Foil, {Rfcnkin^ C. J. at(d C. C. Ghose, J,) 
Imperial Tobacco Co, y . Albert Bonnan. 
106 I.C. 277=46 C.L,J. 455=AJ.R. 1928 Cal. 1. 

’-•Acquittal on ap^al no bar. 

Conviction by -the tnal Court but acquittal by the 
Court of appeal do not conclusively show that the 
c^targe by the defendant against the plaintiff was a 
fide charge, and is no bar to a suit for malicious 
prosecnztion. (Mukerji, J.) Madho Singh u. 
MAnoal Singh. 79 I.C, 1023=5 I(.R.A. (Ciy.) 375= 
•HliirU action— Whan lies. A4.R. 1924 All. 636. 
> 1 , .. s anction proceedings. 

How far, proceedings for sanction to remove the 
W to the institution of a prosecution instituted by 
^ defendant, d^ose a sufi5cient cause of action to 
a claim qf damages in malicious prosecution is 
a of ponsiderable doubt. {Uukerji^ J.) 

Nati? vi B^saht Das. 57 Pal- == 
A4-R* 1930 Cal. 382. 


MALICIOUS PROSEGUTION-CiYil action— When 

lies. 

— Dismissal under S. 203, Cr, P. C. 

Where a complaint is dismissed under S. 203, 
Criminal P. C., before proceedings are commenced 
against the accused, no action for malicious prosecu- 
tion lies as the subject matter of the suit has not 
reached the stage of the prosecution. The mere fact 
that the accused was present and cross-examined the 
vritnesses on behalf of the complainant does not alter 
the character or the proceeding : 38 Cal. 880, Rel. 
on. ; 17 C.W.N. 554, Dist. (Das and Wort^ //,) 
SUBHAG u. Nand Lal. 118 LC, 133=8 Pat. 285= 
10 P.L.T. 415=A.I.R. 1929 Pat. 271. 
Dismissal under S. 107, Cr. P. C. 

Where the petition was one praying for action 
under S. 107 of the Criminal P. C., and was dismissed 
without issuing any notice to plaintiff, there was no 
prosecution of plaintiffs and consequently no action 
for damages for malicious prosecution would lie. 
(Coutts-Trotter, C. /. and Viswanatha Sastry, J.) 
Sanjeevi Reddi V. Koneri Reddi. 93 I.C. 8 = 
49 Mad, 316=23 M.L.W. 327 = 
A.I.R. 1926 Mad. 521=50 M.L.J. 460. 

— ’Prosecution initially bona fide. 

A prosecution may not be mala fide in the begin- 
ning ; but the continuance of such prosecution after 
it was discovered that the facts upon which it was 
based were not true may give rise to a claim for 
damages for malicious prosecution : Fitzjohn v. 
Mackinder, (1861) 30 L.J. C.P, 257 ; 30 -Bom. 37 ; 
30 All. 525 and 12 C.L.J. 410.Rel. on. (Suhrawardy 
and Garlick, JJ.) Rabindra Nath v. Jogendra 
Chandra. 114 I.C. 796=66 Cal. 432 = 

48 C.L.J. 339 = 33 C.W.N. 79 = 
Confession. A.I.R. 1928 Cal. 691. 

A person is liable for prosecution starting on 
account of his implicating another man in a confes- 
sion made by him though he himself did not lay any 
complaint. (Dalai, J. C. and Cuming, A. J. C.) 
Badri Sah v. Balbhaddar Singh. 79 I.C. 697 = 
lOO.L.J. 468=A.I.R.1924 Oadh 145. 
Wrongful Civil Suit. 

Wfiere the bringing of an action does, as a neces- 
sary consequence, involve an injury to property 
which cannot be compensated by the grant o± costs in 
the action, a subsequent action for damages by de- 
fendant is not barred. Defendant, after agreeing to 
have the dispute as to the property with plaintiff 
decided by the award of a competent arbitrator, 
resiled after the award had been made, and instituted 
a suit against plaintiff in consequence of which iie 
was deprived for a certain period of all rights to 
enforce the payment of certain debts due to her de- 
ceased husband with the result that their payment in 
certain instances became impossible owing to the 
action of the law of limitation : 

Held she could not recover compensation by way 
of costs or under S. 144, C. P. C. The suit was there- 
fore not barred. 42 C. 550 Diss, (Stuart and Kan- 
haiya Lal, JJ.) Arjun Singh v. Parbati. 

69 I.C. 173=20 A. L.J.636** 
44 All. 687 = A.I.R. 1922 All, 465. 

Sanction proceed in gs . 

^ The maintainability of a suit for malicious prosecu- 
tion does not depend on there having been a prosecu- 
tion in the sense in which the term is Used in the 
Code of Criminal Procedure. The application for 
sanction is a preliminary or mifial stage in a criminal 
prosecution and it is immaterial that this is ione as 
the law required in a Civil and not a 'Criminal Court. 
37 Cal. 358;, 38 C^l. 880, Dist. The ajlegatiou Aat the 
defendant m^douj^y and withput just, 
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MALICIOUS PROSECUTION— Damages— Assess- 
ment. 

and probable cause instituted proceedings for sanction 
and that the plaintift was obliged to defend the cases, 
are sufficient to disclose a cause of action. {Temion 
and Newbould, JJ,) - Narendranath De v. Jyotish 
Chandra Pal. 67 I. C. 705=49 Cal. 1035= 

27 C.W.N. 387=A.I.R. 1922 Cal. 145. 
—Damages— Assessment. 

Prtnciplcs governing. 

In a suit for damages lor malicious prosecution 
where it is found that the plaintift has not spent any* 
thin^ towards the expense of defence, the amount 
being paid by another person and there being no legal 
liability to repay the amount so provided, no damages 
can be awarded, the plaintift having failed to prove 
that he had sustained any damages as the result of 
prosecution. So also no claim for damage can be 
made on ground that plaintifi’s shop was shut during 
trial when no damage is proved from that cause. A 
mere statement that plaintiff pays a certain income- 
tax does not show that any part of it was earned in 
trading on a particular shop and does not serve as 
basis lor damages. (Young and Sen, JJ.) Gyasiram 
V, Kishore. 122 I.C. 185 « A. I. R. 1930 All. 165 . 
Principles governing. 

Damages for miicious prosecution are awarded to 
compensate the plaintift for expenses incurred in the 
prosecution, pain to mind and body, and the loss of 
reputation, etc., which he has actually suffered, and 
not for injunes which he might have suffered, if he 
had been convicted. (Kendall, J.) Sukh Nandan 
Saroop V, F/zul Husain. 100 I.C. 449= 

A.I R. 1927 All. 412. 
—In awarding damages to the successful plaintiff in a 
suit for malicious prosecution all legitimate expenses 
incurred by him or by her for establishing his or her 
innocence in the criminal case can be allowed. 
(Kinkhede, A. J, C.) Vithoba v. Bhimai. 

82I.C. 1014=A.I.R. 1925 Nag. 216. 
—Elements to be proved. 

Action for^Bleinents. 

The first thing a plaintift suing for damages for 
malicious prosecution must do is to show that he was 
acquitted of such charge. If he is found guilty by the 
Court before whom he was prosecuted, it cannot be 
said that he was maliciously prosecuted. 1 Luck, 215 
(P.C.), Ref. to. (Misra and PuUan, JJ.) Mata 
Prasad v. Secretary of State for India. 

5 Luck 157. 

■ - " '^ F alsity of Charge. 

In a suit for damages for malicious prosecution the 
plaintiff has not to prove that the charge brought 
against him was false ; A. I. R. 1926 P, C. 46, Foil. 
(Dalai, J.) Ramadhar Pande v. Amaraji. 

117 I. C. 368. 

— ^In an action for malicious • prosecution the 
plaintiff has to prove : (1) that he was prosecuted by 
the defendant ; (2) that the prosecution terminated in 
his favour ; (3) that it was instituted without any 
reasonable and probable cause ; and (4) that it was 
due to a malicious intention of the defendant. It is 
not at all incumbent upon the plaintiff to prove that 
he was innocent of the charge upon whidi he was 
tried. But, if the defendant pleads that his complaint 
was true and leads evidence to substantiate it, the 
question of the truth or falsity of the complaint may 
arise at the instance of the defendant. And, when 
such facts are professed to be wdthin the knowledge of 
the defendant, the question of the truth or falsity of 
,the complaint inay also determine the question of 
want of reasonable and probable cause. The judg- 
ments of the criminal Courts are conclusive for the 
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purpose of showing that the prosecution terminated in 
favour of the plaintiff, but the findings of the criminal 
Courts by themselves are not evidence of malice or 
want of reasonable and probable cause. It is for the 
civil Court to go into all the evidence and decide for 
itself whether such malice or caut^e existed or not : 
10 A,L.J. 423 ; 11 A.L.J. 125 ; A. I. R. 1924, All. 536 ; 
A. I. R. 1928 P. C. 46. Rel. on. ; 12 C. L. J. 410, and 
21 All. 26, Dist. (Sulaiman and Kendall, JJ.) 
Shubrati V. Shamsuddin. 110 I. C. 413= 

50 All. 713 = 26 A. L. J. 439 = 
A. I. R. 1928 All. 337. 
— ^In a suit for malicious prosecution even though the 
plaintiff has not to prove innocence still he has to 
prove not only that the criminal proceedings terminat- 
ed in his favour but also that the defendant (com- 
plainant) acted without reasonable and probable cause: 
A. I. R. 1926 P. C, 46, Foil. (Harrison, J .) Partap 
Singh v. Hari Singh. 108 I. C. 397= 

29 P. L. R. 366.(Lah.) 

Wicked Motive. 

In the class of actions to which a claim of damages 
for malicious prosecution belongs the state of the 
defendant’s mind at the time when he did the act is 
most important. The plaintiff cannot succeed unless 
he can show either guilty knowledge or some wicked 
or indirect motive in the defendant. The general 
principle of the Common Law is that an action for 
malicious prosecution lies whenever one man puts the 
process of the law in motion against another mali- 
ciously and without reasonable and probable cause. 
Even in cases in which personal element constitutes 
the essence of the offence there may be certain facts 
which may afford an answer to the prosecution and on 
determination of such facts, will depend the answer to 
the question as to whether there was or was not 
reasonable and probable cause for the prosecution : 
A. I. R. 1926 P. C. 46, Foil. ; (1889) A. W. N. 189 
and 11 A. L. J. 125, not Foil. {Wazir Hasan, J,) 
Shivaratan V. Ram Samran. 101 1, C. 274= 

2 Luck. 487 = 4 0. W. N. 270= 
A. I. R, 1929 Oudh 145, 
— To succeed in a case for malicious prosecution, the 
plaintiff must prove (1) that he was prosecuted by the 
defendant ; (2) that the proceedings complained of 
terminated in favour of the plaintiff, if from their 
nature they were capable of so terminating ; (3) that 
the prosecution was instituted against him without any 
reasonable and , probable cause; and (4) that it was due 
to a malicious intention of the defendant and not witifi 
a mere intention of carrying the law, into effect: 
A.I.R. 1926 P.C. 46, Foil. ; 8 L.B.R. 78, held no gpod 
law. (Bagulcy, J.) U. SoE v. Maung Nowe Tha. . 
106 L C. 654=5 Rang. 705= A. L R. 1928 Rang. 5L 
—In an action for malicious prosecution the plaintiff! 
has to prove that he was prosecuted by the defendant; 
that the proceedings complained of terminated in 
favour of the plaintiff if from their nature they were 
capable of so terminating, that the prosecudon was 
instituted against him without any reasonable and 
probable cause and that it was due to a xnaliqious 
intention of the defendant, and not wxtl?i a mere inten-i 
tion of carrying the law into effect. 

A prosecution comes to an end even when a Magis# 
trate declines to commit. (Viscount Duneiin} 
Balbhaddarsingh V. Badri sahi. *95 I.C. 329= 
1 Lu0k.215=24.A.L.J. 453=3 0,W.N. 499 = 
28 Bom. L.R. 921=1926 M-W-N. 482 = 
43 C.L.a. 521=39 866=29 0. 0. 163=e 

7 m=18 O.L.ar. 749= 

A. 1. R. 19261 m- 46=51 42. 
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MALICIOUS PROSECUTION— Elements to be 
proYed. 

— ^In a suit for malicious 'prosecution the plaintiff has 
to prove: first, that he was innocent and that his in- 
nocence was conclusively made out; secondly, that 
diere was no reasonable or probable cause for the 
prosecution ; and lastly, that the proceedings were in- 
stituted with a malicious spirit and not in furtherance 
of justice. {Fawcett and Madgavkar, JJ,) Alamkhan 
V, Banemiya. 95 I.C. 39=28 Bom. L.R. 439= 

A.I.R. 1926 Bom. 306. 
—In a case of damages for malicious prosecution the 
plaintiff must prove the absence of reasonable and 
probable cause : 8 O.L.J. 147. Foil. {Wazir Hasan, 
Nand Lal u. Debi Din. 91 I.C. 223. (Oudh ) 
— - — Proof of the former alone is not sufficient. 

To succeed in an action for malicious prosecution 
the plaintiff must allege and establish both (a) absence 
of reasonable and probable cause and (b) malice, and 
must fail altogether if he fails to establish both. The 
malice necessary to be established is not, even malice 
in law, such as may be assumed from the intentional 
doing of a wrongful act, but malice in fact ; malus 
animus indicating that the party was actuated either 
by spite or ill-will towards any individual or by indi- 
rect or improper motives though these may be wholly 
unconnected with any uncharitable feeling towards 
anybody.. {Abdul Raoof and Campbell, JJ.) Abdul 
Shakur V. Lipton & Co. 72 I.C. 411= 6 L.L.J. 1= 

A.I.R. 1924 Lah. 1. 
—Plaintiff has to prove in a malicious prosecution suit 
(1) prosecution by defendant, (2) plaintiff’s innocence, 

(3) want of reasonable and probable cause, (4) malici- 
ous intention of the defendants. 

Grounds raising suspicion about plaintiff’s guilt that 
would be sufiBcient to save plaintiff from conviction are 
not sufficient in a civil suit. {Dalai, J, C. and Cuming, 
AJ,C,) Badri Sah v. Balbhaddar Singh. 

79 I.C.;697=10 O.L.J. 468=A.I.R 1924 Oudh 145. 
—To succeed in an action for malicious prosecution 
the plaintiff must prove the following four essen- 
tials:— (1) that the defendant instituted criminal pro- 
ceedings against him before a judicial officer; (2) that 
in so doing he acted without reasonable and probable 
cause; (3j that in so doing he acted maliciously; and 

(4) that the proceedings terminated in the plaintiff’s 

favour. If at the commencement of the prosecution, 
reasonable and probable cause was in existence or is 
not shown to have been absent, theaction for malicious 
prosecution must fail. {Wazir Hasan, AJ.C.) Ka2IM 
Husain u. Basit Husain. 61 I.C. 970= 

8 O.L.J. 147=A.I.R 1921 Oudh 1. 
— Good faith— Plea of. 

A shop was closed by Sub-Inspector of Police and 
remained closed pending the criminal trial against the 
shop)-keeper. Application was made to the Court to 
release the shop alleging the shop was in the posses- 
sion of the Sub-Inspector, but consideration of such 
application was postponed till the disposal of the case 
With the consent of the applicant. 

• Held : that the applicant who subsequently brought 

a suit for malicious prosecution against the Sub-Ins- 
pector knew that the shop was under the control of 
the Court and he being lax in obtaining its release, the 
Sub-Inspector of Police who wa^ found to have acted 
in good faith was not responsible for the loss caused 
by the shop being closed. {Jackson, AJ-0.) Karan 
Singh t>. Nandkishore, 1929 Cr. C. 590= 

* ’ A.I.H. 1929 Hag. 334. 

Tri^ooeiace^ , . 

■rr- j T^B u^en of Proof of innocence, 

^ a*/mb|for malicious prosecution plaintiff should 
t<? prove t^at wa§,'iniio©Bnt of the 
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charge upon which he was tried. To throw the bur- 
den of proof on the plaintiff to prove that the charge 
brought by the defendant against him was false is 
tantamount to putting the piaintift to the proof of his 
innocence without giving him the benefit of acquittal 
obtained by him in the criminal Court. The burden 
of proof shifts to the defendants that the charge dis- 
believed by the criminal Court was true ; A.I.R. 1926 
P. C. 46 and 25 Bom. 332, Rel. on. {Dalai, J.) 
Kishun Mal V. Sakal Raj. A.I.R- 1929 All. 878. 

The first thing that the piaintift in a suit for ^ dama- 
ges for malicious prosecution has to prove is his inno- 
cence. Where the information to the Magistrate 
which led to proceedings under S. 107, Criminal P.C. 
being taken against the plaintiffs included more than 
one specific accusation. 

Held : that the fact that one of these accusations 
had not been supported by evidence was no ground 
for giving the plaintiffs a decree for damages for ma- 
licious prosecution, when the case as a whole had not 
been found to have been laid without reasonable and 
probable cause. (Ross, J,) Harihar Singh v, Das- 
RATH Ahir. 85 I.C. 476= A.I.R. 1923 Pat. 469. 
— Malice. 

•^Conspiracy to prosecute plaintiff — Suit 

against all defendants. 

In a suit for damages for malicious prosecution the 
finding was that all the three defendants conspired to 
prosecute the plaintifi maliciously and without reason- 
able and probable cause and that in furtherance of 
their design one of the defendants figured as the com- 
plainant in a cognizable offence of which information 
was lodged by him to the police and the latter prose- 
cuted the plaintiff on the faith of such information. 
Evidence, in the case, was given by all the three. 

Held : that under these circumstances, all the 
three defendants, including the police officer were 
rightly considered by the trial Court to have prosecut- 
ed the piaintift so as to entitle the latter to sue them 
for compensation for malicious prosecution : 30 All. 
525 (P.C.); A.I.R. 1926 P.C. 46. Rel. on. {Sen and 
Hiamatullah, JJ.) Md. Sharif n. Nasir Ali. 

A.I.R. 1930 All. 742. 
— — False accusation to knowledge of prosecutor — 
Inference of malice — Malice means indirect or im- 
proper motive. 

Where the accusation is false and false to the 
knowledge of the prosecutor, absence of reasonable 
and probable cause is obvious. The inference of 
malice is likewise irresistible where the object of 
launching a false prosecution is to provide defence in a 
connected case in which the prosecutor is the accused. 
In this connection malice does not necessarily mean 
enmity or hatred but any indirect or improper motive. 
Prosecuting another person on a groundless charge 
for the purpose of establishing false defence in another 
case is actionable. {Hiamatullah, J,) BaNSI^^, 
Hukam Singh. A. I. R. 1930 AIL 216, 

— — Proof of-— -Engaging Counsel in Criminal 
Ctfse* 

Where the police investigate a case and sends it up 
for trial, in the absence of proof that the informant 
intentionally gave false information, it cannot be 
said that he acted maliciously merely because he was 
told by some persons that the person complained of 
was innocent nor because the informant engaged a 
counsel in the criminal case. (Brown , /.) Ye Nam 
L ow V, Maung Pe-wun. ' 117 I.C. 62= 

A.I.R. 1929 Rang. 63. 
Maliciously bringing a dvU Action may 
lie hut not 4f th$ dbitcA i$ , fo defied' on^^s 
trade, ^ \ 
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MiLICIOUS PROSECUTION— Malice. 

Where damages are sought for the mere bringing 
and prosecution of a civil suit two main questions 
emerge. The first question is a question of the re- 
moteness of the damage. The mere institution of the 
proceedings may, having regard to their character, 
involve damage to credit or reputation, damage to 
property in the sense that the defendant is put to ex- 
pense, or damage to the person in the sense that he is 
liable to arrest. In such cases that damage is not 
remote but in any ordinary case the bringing of an 
ordinary action however maliciously and however 
great the want of reasonable and proper cause, will 
not support a subsequent action for malicious prose- 
cution. Injury to plaintifi^’s business is not a ground 
for maintaining such a suit. The second question is 
as to what is meant by malice. There is some autho- 
rity for the view that it is actionable for one person 
wilfully to injure a man in his trade if damage results 
to him, provided that if the real purpose is not to in- 
jure another, but to forward or defend one’s own trade, 
then no wrong is committed and no action will lie, 
although damage to another ensues. In some cases 
malice is postulated as an element, meaning thereby 
that the act complained of is wilfully and knowingly 
done, or that it is done for the purpose of injuring 
another but not as connoting personal enmity or 
spite or some other evil motive. Wren v. Weild (1869) 
4 Q. B. 730 and Sorell v. Smith (1925) A. C. 700, FolL 
{Rankin, C, /. and C. C. Ghose, J.) Imperial 
Tobacco Cc. v» Albert Konnan. 106 I.C. 277 = 
46 G.L.J. 4S5=A.I.R. 1928 Gal. 1. 

■ -Proof of malioe'-'-’-Gctting up false evidence. 

In a suit for malicious prosecution the fact that 
defendant lodged his complaint and got up false evi- 
dence in support of it, shows not merely that he had 
not sufficient and reasonable cause but that he was 
actuated by malice. {Fawcett and Madgavkar, JJ.) 
Alamkhan V, Banemiya. 95 LG. 39 = 

28 Bom. L.R. 459“i.I.R. 1926 Bom. 306. 

' Prosecution bona fide in origin malicious 

subsequently. 

A prosecution need not be malicious from the very 
commencement of it. It may have been undertaken 
at the instance of a Judge or Magistrate or it may 
have been commenced under bona fide belief in the 
guilt of the accused. But it may subsequently become 
malicious in any of the stages through which it has 
to pass, if the prosecutor having known subsequently 
of the innocence of the accused perseveres nialo 
animo in the prosecution with the intention of pro- 
curing a conviction of the accused. But in any case 
the foundation of an action for malicious prosecution 
is malice and this malice may exist at any time in the 
course of the enquiry.' (Kinkhede, A.J. C.) Vithoba 
V. Mt. Bhimai, 82 LG. 1014 =s 

A.LR. 1925 Nag. 216. 

■ Protecting one^s own interest does not imply 
malice. 

The mere institution of a prosecution without rea^ 
sonable and probable cause is not sufficient to justify 
a decree in a suit for malicious prosecution, if the 
defendant honestly believed that the accused (plain- 
tifis) had committed a criminal ofience ; it is fur- 
ther necessary to find that the prosecution was 
malicious. 

To protect one’s own interest is not necessarily 
malicious and is not incompatible with a real desire to 
serve the ends of justice. Where a prosecution is ob- 
viously false and not instituted in good faith, the 
Courts will infer malice but where a prosecution has 
been instituted under a bona . belief that the 
^^i^sed has committed an ofience, even though that 
Cr. D.— 113 
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belief is mistaken, the plaintiff’s cannot obtain a decree 
unless the prosecution is malicious as well, even if in- 
quiry would have shown that no offence had been 
committed. 1901 A. C. 495 Foil. (Pratt, J.) Maung 
Set Khaing v. Maung Tun hi vein. 92 I.C. 512= 

4 Bur. L.J. 69 = 3 Rang. 82=A.I.R. 1925 Rang. 221. 
^Anger and haste contra indicate malice. 

If there was an honest belief in the plaintiff’s guilt 
neither anger nor hastiness on the part of the defen- 
dant would evidence malice, and anger so far from 
being a wrong or indirect motive is one of the motives 
on which the law relies to secure the prosecution of 
offenders, while hastiness in the defendant’s conclu- 
sion as to the plaintiff’s guilt although it might account 
for his coming to a wrong conclusion, does not show 
the presence of any indirect motive. (Abdul Raoof and 
Campbell, JJ.) Abdul Shakur v. Lipton and Co. 

72. LG. 411=6 L.L.J. 1«A.I.R. 1924 Lah. 1. 

False allegations to the knowledge of the 

prosecutor indicate malice and advice of Counsel is 
no justification for the prosecution where true facts 
are not laid before Counsel. 

By an agreement between the parties plaintiff 
contracted with the defendant to take on lease a 
cinema which was to be constructed by the defendant. 
There was time limit for the building in the contract 
which was on four sheets of paper bearing a certain 
original date. The solicitor of both the parties added 
a fresh front sheet on a stamp paper each time the 
contract period was altered and it was signed and 
initialled by the parties. Owing to quarrels due to a 
desire to alter the contract in a particular way on the 
side of both parties, the defendant applied for prose- 
cution of the plaintiff for cheating and forgery on the 
ground that the plaintiff took the new front ^eet. 
attached to it the remaining bade sheets of the original 
agreement and tried to have the documents so prepared 
registered. The result of this prosecution was acquitt^ 
in the Sessions. Plaintiff sued for damages for mahei- 
ous prosecution, held, that as it was the intention of 
the parties that the new front sheet was to be a part of 
the document, the prosecution of the plaintiff was 
without reasonable and probable cause and was also 
malicious since the object of the defendant was to 
take undue advantage on account of a pending prose- 
cution of the plaintiff. No doubt where true facts-are 
laid fairly before the legal adviser and on his advice 
prosecution is started a party is ordinarily protected 
but not where facts are not fairly laid before the 
adviser. (Schwahe, C, J., and Rame^^am, J^ W. H. 
Nurse t;. Rustomji Dorabji. 77 1-C. 787 = 

19 M.L.W. 397=34 MX.IT- 25= 

, 1924 M.W.N. 382=A J.R. 1924 Mad. 565= 

46 85$- 

— »Where there was no reasonable and probable oasase 
for instituting the prosecution, and malice could be 
inferred from the circumstances, plaintiff is entitled to 
damages, (Macleod, C.J^, and FaWcett, J.) jAltf^JA- 
DAS Shivram V, Chunilal Hambirmal. ' ' 

59 LG. 520 =45 Bom. 227= 

Hi. 

— Measuire of Damage^. 

The fact that criminal proceedings end without even 
the issue of a process against the accused person will 
be an element for consideration On the question o£ the 
measure of damages for malicious prosecu^on. 
(Wazir Hasan and Gokarnath Misra, JJ,) OuR 
Saran BaS V, ISRAR HA3tDA)R. 103 LC. 583= 

1 Ju.C. 492=A.LR. 1927 Oudh 471. 

— ProsiecutioB. i 

< — Application ^nd$r Criminal 

prosegutiep^ : . ' i i 
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MALICIOUS PROSECUTION— Prosecution. 

The word * prosecution ’ has a very wide signifi- 
cance and does not merely mean an actual trial or an 
enquiry which may result in a conviction and the 
imposition of imprisonment or fine. Therefore, an 
application in revision under S. 436, Criminal P.C., for 
ordering an enquiry or a retrial is a prosecution : 
17 C. W. N. 554 ; 19 C.W.N. 935 ; 41 All. 503 and 
AJ,R 1922 Cal. 145, Rel.'On. (Sulaiman and JSliama- 
tullah.JJ,) B. Madan Mohan Singh it. B. Ram 
.S uNDAR Singh. 1930 A.L.J. 885 = 

AJ.R. 1930 All. 326. 

"^Correct information to police — Prosecution 

thereon*^Defendant not liable. 

In India the police have special powers in regard to 
the investigation of criminal charges, and it depends 
very much on the result of their investigation whether 
or not furtheriproceedings are taken against the person 
.accused. If , ’ therefore, a complainant does not go 
beyond giving what he believes to be correct infor- 
mation to the police, and the police without further 
interference on his part (except giving such honest 
assistance as they may require), think fit to prosecute, 
it would be improper to make him responsible in 
damages for the failure of the prosecution. But if the 
charge is false to the knowledge of the complainant ; 
if .he misleads the police by bringing suborned 
witnesses to support it ; if he influences the police to ’ 
assist him in sending an innocent man for trial before 
the .Magistrate, it would be equally improper to allow 
.him .to escape liability because the prosecution has not 
tec h n i cal l y been conducted by him. 

T^refore, it is impossible to hold that the defend- 
-ant i^ liable for damages where there is not an iota 
of evidence to suggest that he ever went beyond 
j giving a true information of the occurrence regarding 
a theft in his house and also a true statement of the 
feet that he suspected the plaintiff: 30 All. 525 (P.C.), 
{Mukerji^ J,) Nagendra*Nath v. Basanta.Das. 

57 Cal. 26 = A.LR. 1980 Cal. 392. 
—Prosecution is not commenced till summons is 
issued (obiter), Yates v. Queen, (1885) 14 Q.B.D. 
648, Rel. om {Mukerji, J,) Nagendra Nath v. 
Basanta Das. 57 Cal. 25=A.I.R. 1930 Cal. 392. 
- ■ Proceedings before police are proceedings 
anterior to Prosecution^^ — Semble. 

Setnble' — ^In the decision of the Judicial Committee 
■in the case of Balbhaddar Singh v. Badri Sah 
(A.I.R. 1926 P.C. 46) there is sufficient to indicate that 
proceedings before the police are proceedings anterior 
'to ‘^prosecution,” Thera is also enough in the deci- 
sion of.4he Judicial Committee iu the case of Gaya 
Prasad v. Bhagai Singh (30 All. 525) to indicate that 
police proceedings are distinct from a prosecution ” 
‘for the purpose of a suit for malicious prosecution, 
fiMukerji, /.) Nagendra Nath v, Basanta Das. 

87 Cal. 25= A.I.R. 1930 Cal. 392. 

. . P rosecution in the seme of the Criminal 
'^Procedure Code — condition precedent, 

A suit for malicious prosecution is not a statutory 
’I'liit if the facts alleged disclose a cause of action, 
’irntwitiffitanding that the suit has been named or 
described as such, that cause must be tried. For 
',^ere"are certain wrongs akin to malicious prosecution 
‘^hich csnritle the person aggrieved to sue, as for ' 
mstoce, n^cious abuse of the process of the Court, ’ 
’inalici^ns arrest, malicious search and malicious 
^ecuuoia. These kindred suits are sometimes, treated’ 
'^'being suits for malicious prosecution and this is the i 
the dictum *• that the maintainability of a , 
suit for malicious prosecution does -not d^?end xstx i 
havfeg'betot a prosecution in the sensed which 
that term is used in the Criminal Prccedwre ‘ Oodct” 
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The dictum is perfectly correct so long as it is meant 
to apply to these kindred suits : 38 Cal. 880, Rel. on, 
(Mukerii, J,) Nagendra Nath v, Basanta Das. 

57 Cal. 25=A.I.R. 1930 Cal. 392. 
— — ^Application under Sec. 195, Cr, P. C. is pro-- 
secutiott. 

The definition of ‘prosecution’ is not confined to 
prosecution before a Magistrate or a Criminal Court. 
If a Judicial Tribunal is moved which has the power 
to take criminal action against the person charged the 
requirement of the law is satisfied and a claim for 
damages for malicious prosecution will arise. The 
word “prosecution” includes such civil actions as may 
be the subject of a suit for malicious prosecution : 
(Case-law discussed.) A.I.R. 1922 Cal. 145, Rel. on. 
(Suhrawardy and Garlick, JJ.) Rabindra Nath v, 
Jogendra Chandra. 114 1.C. 796=56 Cal. 432 = 
48 C.L.J. 338=33 C.W.N. 79 = 
A.I.R. 1928 Cal. 691. 
— The institution of proceedings under S. 145, Cri- 
minal P. C., amounts to a malicious prosecution : 
17 C.W.N. 55 ; 41 All. 503, Rel. on. (Kendall, J,) 
SuKH Nandan Saroop V. Fa2al Husain. 

100 I.c. 449=A.I.R. 1927 All. 412. 

Giving information leading to prosecution is 

^'prosecution. 

In any country, where, as in India, prosecution is 
not private, an action for malicious prosecution in the 
most literal sense of the word, could not be raised 
against any private individual. But giving information 
to the authorities which naturally leads to prosecution 
is just the same thing. And if that is done and trouble 
is caused, an action will lie. (Viscount Dunedin), 
Balbhaddar Singh v, Badri Sah. 95 I.C. 329= 

1 Luck. 215=24 A.L.J. 433=3 C.W.N. 499= 
28 Bom. L.R. 921 = 1526 M.W.N. 482= 
43 C.L.J. 521=30 C.W.N. 866=29 O.G. 163= 
7 P.L.T. 591=13 O.L.J. 749 = 
A.I.R, 1926 P.C. 46 = 51 M.L.J. 42 (P.C.) 

Prosecution does not start until process is 

issued. 

Defendant filed a complaint before the Presidency 
Magistrate, George town, Madras, charging the plain- 
tiff with a criminal offence, vfe., criminal breach of 
trust. The Magistrate held an enquiry himself pre- 
sumably under S. 202 of the Criminal P. C., after 
issuing notice to the plaintiff and giving him an oppor- 
tunity to attend the enquiry. He did attend the 
enquiry and the result of it was that the Magistrate 
dismissed the charge. 

Held : that in law there was no “prosecution’’ of 
the plaintiff by the defendant and as there was no 
prosecution in law the plaintifi’’s claim for damages 
for malicious prosecution must fail : A.I.R. 1926 Mad. 
"521; and 37 Mad, 181, Foil. (Beasley, J,) 
A. A. Arunachella Mudaliar V, K. Chinnamunu- 
SAMY. 97 I.C. 351 = 24 M^L. W. 22 = 

1926 M.W.Nv 827. 

^M ere setting of law in motion, no iest^^ 
Conduct considered. 

In a case for malicious prosecution the mere setting 
of law in motion is not the test to find out who > the 
prosecutor really was. The conduct of the complain- 
ant before and after making the charge must be takein 
into account. Therefore if the complainant has n6t 
done anything beyond merely giving what he believed 
to be correct information to the police and if withoat 
further interference on his part the policte *baYe 
thought fit to prosecute, it is not proper ' to hold hife 
liablo m damages if the pi^osecution results in faihir^; 

, l^t if to the knowledge of the complainant! dhatge 
* fstjfe 'feoid If ’he misled the poliee fey 
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MAIilCIOUSPROSECDTION— Prosecution. 

suborned witnesses to support it and if the police were 
influenced by him to send an innocent man for trial 
before a Magistrate it will not be proper to allow him 
to escape the liability to pay damages simply on the 
ground that the prosecution was technically not con- 
ducted by him. (Kinkhede, A. J. C.) Vithoba v, 
Bhimai. 82 I.C. 1015=A.I.R. 1925 Nag. 216. 

— — Active participation in prosecution started 
already. 

Where the deft, had taken a most active part in 
carrying on the prosecution against the plfl. engag- 
ing a pleader at great expense to assist the Prosecu- 
ting Inspector and through the pleader conducting 
the examination and cross-examination of witnesses 
and where the prosecution % ould not have gone so 
far as it had done without him. 

Held that though technically the prosecution had 
not been started by him yet he was liable as the real 
prosecutor. (30 All. 525 P. C. Foil.) (Neave and 
Daniels, JJ,) Radha Kishan v. Kedar Nath. 

80 I.C. 874=46 All. 815=22 A.L.J. 761 = 

5 li.R.A. Civ. 536=A.I.R. 1924 All. 845. 

— suit for damages is maintainable against a person 
who supplied the information on which prosecution 
was launched though he may not have himself figured 
as the complainant in the Criminal Court. 42 Mad. 880, 
Foil. ; 26 Mad. 362, not Foil. {Sadasiva Aiyar 
and Spencer, JJ.) Shanmuga Udayar v. Kanda- 
swAMi Asari. 59 LC. 973=12 L.W. 170. 

-*■ Information to Police — Police prosecution 
on suspicion — Informant not liable. 

Deft, in whose premises burglary was committed 
gave intimation to the police and the police on suspi- 
cion arrested plfl, search his house, and found a great 
number of articles belonging to the deft. The deft, 
declared the articles were stolen from his premises 
and that the police may take such action as they 
thought admissible. Held, that deft, should not be 
said to have prosecuted the plfl, or taken part in the 
conduct of the prosecution so as to render him liable 
f or damages for malicious prosecution. The fact that 
he was examined as a witness for the prosecution is 
immaterial. 10 L.W. 235, Dist. {Wallis, C.J, and 
Krishnan, J.) Rajagopala Naick v. Spencer and 
Co., Ltd. 59 I.C. 2185:^12 L.W. 87 = 

28 M.L.T. 298. 

— Pposecution”-~-Meaniiig of. 

Complaint dismissed without issue of process— 
Mere institution of criminal proceedings is sufficient 
prosecution giving the accused a cause of action to 
sue for damages. 

The word “ prosecution” does not bear any techni- 
cal meaning in this connexion but only its natural 
meaning, viz,, the institution of criminal proceedings : | 
30 All. 525 (P.C.) ; 20 C. L. J. 518 ; 28 Bom. 226 and 
Fitzjohn V. Makinder (9 C. B. N. S. 505), Reh on: 
37 Mad. 181 ; 37 Cal. 358 ; and 38 Cal. 880 ; Expl. and 
Dis . from. {Wazir Hasan and Ookaran Nath 
Misled, JJi) Gur Saran Das v. Israr Haidar. 

105 I:C. 553=1 L.C. 492 = A.I.R. 1927 Oudh. 471. 
^-Rddisonahle and probable cause. 

Mided question of law and fact* 

In malicious prosecution the existence of reasonable 
and probable cause is a question for the Judge and 
not for the jury. In India the balance of authorities 
is in favour of the view that the question is a mixed 
one of law and fact and the inference deducible from 
proved facts may be examined by the High Court on 
second , appeal : 16 C. W. N. 540 ; 12 C, L, J. 410 and 
28 Cal. 591, Ref. {Mukerjh J^) Nagendra Nath v. 
Das. , 57 26 »= A 1930 Cal. 392* 


MALICIOUS PROSECUTION— Reasonable and 

probable cause. 

The plaintiff, a servant of the defendant’s neigh- 
bour, was earning Rs. 7 a month. About 14 years 
ago , he was imprisoned for six months on a conviction 
of theft. Thereafter, about 10 years ago, he stole 
some money by opening a trunk. He had the re- 
putation of a “ dagi ” in the village. Quite recently 
there was an inquiry preliminary to the starting of a 
case under Criminal P.C., S. 110, in which proceed- 
ings the defendant had taken a prominent part. 
There was a theft in the defendant’s house and the 
next day, in his information to the police, the defend- 
ant stated that he suspected the plaintiff in connexion 
with the theft. Upon this information the police 
arrested the plaintiff, kept him in hajat, and eventual- 
ly, finding no evidence bonnecting him with theft, 
submitted a final report on which the plaintiff was dis- 
charged. The plaintiff brought a suit for malicious 
prosecution. 

Held: that in view of all these facts it was exceed- 
ingly difficult to hold that there was want of reason- 
able and probable cause on the part of the defendant 
in suspecting the plaintiff and mentioning about this 
suspicion in the information of the occurrence that he 
lodged with the police. {Case law considered.) 
{Mukerji, J.) Nagendra Nath v. Basanta Das. 

57 Cal. 23=A.I.R. 1930 Cal. 392. 
— . - - ’.• A cquittal raises presumption of reasonable 
and probable cause. 

When a person comes to Court after' acquittal in 
the criminal Court, he has not positively to prov^ his 
innocence but only want of reasonable and probable 
cause before he would be entitled to claim damages* 
The proof of a want of reasonable and ' probable 
cause is not tantamount to proof of innocence. When 
a person has been acquitted, there would be a pro*- 
sumption of want of reasonable and probable cause 
in an occurrence when there was no scope for 
surmise and the evidence was given by the defendant 
of what he actually saw : A.I.R, 1926 ?. C. 46 Apph 
{Dalai, J.) Mahomad Daud Khan v. Jai Lal. 

118 I.C. 852 = A I.R. 1929 All. 265. 
— A certain person made charges against another 
which were false to his knowledge. He was sued for 
malicious prosecution. 

Held : that he had absolutely no reasonable and 
probable cause for bringing, the charges and therefore 
was liable. {Raza, J.) GAJRAJ v, Chandrika 
Prasad. 114 I.C. 501=^6 O.W.N. 1039* 

^Complaint under S. 212, Uadtas Estates 

Land Act, gives no cause of action for damages* 

— A suit claiming damages for malicious prosecution 
in respect of a complaint' of an offence under S. 212, 
Estates Land Act, in which it was alleged lhait the act 
amounted to robbery, will ' not lie, there being^ ' nn» 
scandal or damage to fair name therein* Pliintlffi 
must prove want of probable and reasonable' esusie. 
The tenants cannot be- held to be aware of the sMOtly 
legal rights of landlord : 31 M.1*.J. 479,^ Foil. 

{Phillips and Odgers, JJ.) NagaIj^na Naidh^ v. 
VENKATARAVULXJ NaIDU. 117 LC. 797 *» 

A.I.R. 1929 Mad. 286. 


—^.Test. 

, Even in cases in which personal element constitutes . 
'the essence of the offence there may be certain facts 
which may afford an answer to the prosecution and 
on determination of Such facts, r. will depend the 
answer to the question as to whether there was of 
was not reasonable and probable cause for the 
prosecution : A. I. R% Pn C* 46^, Foil* (?-880)r 
, A* W»N. X89 andill^ AW. 125, not FqIU {Wamr 
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MALICIOUS PROSECUTION— Seasonable and 

probalble cause. 

Hasan, J.) Shivaratan v. Ram Samran. 

101 I.C. 27i=2 Luck. 487 = ^ O.W.N. 270- 
A.I.R. 1928 Oudh 145. 

Honest belief in accused's guilt is reasonable 

and probable cause. 

“ Reasonable and probable cause ” means “ an 
honest belief in the guilt of the accused based upon 
a full conviction, founded upon reasonable grounds of 
the existence of the state of circumstances, which, 
assuming them to be true, would reasonably lead any 
ordinarily prudent and cautious man, placed in the 
position of the accuser, to the conclusion that the 
person charged was probably guilty of the crime 
imputed : Hicks v. Faulkner, (1882) 8 Q.B.D. 167, 
Foil. {Wadegaonkar, A.J,C,) Bapuji v, Kisan. 

89 I.C. 432 -A.I.R. 1926 Nag. 175. 

. P lat n tiff acquitted on appeal — Presumption 

is against absence of reasonable and probable 
cause. 

If the plaintiff has been convicted in the first in- 
stance and ultimately acquitted on appeal the 
presumption is against the absence of reasonable and 
probable cause unless the original conviction is proved 
to have proceeded on evidence known by the defen- 
dant to be false or on the wilful suppression by him 
of material facts: A. I. R. 1923 Patna 344; 21 All. 26 
and 12 C. L. J. 410, Appr. 

The defendant had impounded plaintiff’s cattle, 
plaintiff was required to pay Rs. 14-14 to the pound- 
keeper to have his cattle released from the cattle- 
pound, and this amount was extorted from defendant 
by the plaintifi by wrongfully confining him. Plaintiff 
was thereupon convicted under S. 384, I. P. C., by 
the trial Court, but ultimately acquitted. Plaintiff 
then filed a suit for damages for malicious prosecution. 

Held: that the prosecution was neither malicious 
nor was there absence of reasonable and probable 
cause. {Wadegaonkar, A. J. C.) Bapuji v. Kisan. 

89 I. C. 432= A. I. R. 1926 Nag. 175. 

Ih an action for malicious prosecution the question 
whether the prosecution was instituted against the 
plaintiff without any reasonable or probable cause is a 
question of fact. 25 Bom. 332 and 28 Cal. 591, Foil. 
{Dalai, Ag. /. C.) Mahadeo Prasad Chunni- 
lal. 86 I. C. 596=12 0. L. J. 88=2 0. W. N. 62 = 
28 0. C. 387= A. I. R. 1925 Oudh 369. 

' ^M eaning. 

Reasonable and probable cause means on honest 
belief in the guilt of the accused based upon a full 
conviction, founded upon reasonable grounds, of the 
existence of a state of circumstances, which, assuming 
them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of 
the accuser to the conclusion that the person charged 
was probably guilty of the crime imputed. (Abdul 
Faoof and Campbell, JJ.) Abdul Shakur v. 
Lipton Co. 72 I. C. 411=6 L. L. J. 1 = 

A.I.R. 1924 Lah. 1. 

Acquittal in appeal— -Presumption is against 

the absence of reasonable and probable cause. 

The true rule is that if the plaintiff has been con- 
victed in the first instance and ultimately acquitted on 
a^^al the presumption is against the absence of 
^Bsonable and probable cause unless the original 
eWridtion is ptoved to have proceeded on evidence 
by ihb defendant to be false or on the wflful 
Sufttt^ssioda by hiifi of material information* (Das 


MALICIOUS PROSECUTION— Suit for-Essentials. 
and Kulwant Sahay, JJ.) Jagnarain Dubeyey v. 
Bidapet Dubey. 72 I. C. 409=4 P. L. T. 202 = 
1 P. L. R. 332-A.I. R. 1923 Pat. 344. 

Test, 

The determination of the issue as to the absence of 
existence of a ‘ reasonable and probable cause ’ 
depends entirely on the circumstances of eacn case. 
The only possible rule to guide is ‘ that there must 
have existed a state of circumstances upon which a 
reasonable and discreet person would have acted. 
The rule prescribes not a standard of absolute 
rectitude and certainty but of reasonableness and 
probability in relation to a defendant’s mind. The 
question whether or not a reasonable man would or 
would not act upon the information given by another 
must depend in a great degree upon the opinion to be 
formed of the position and circumstances of the in- 
formant, and the amount of credit which may be due 
under those circumstances to the person who thus 
conveyed the information. In an action for a malici- 
ous prosecution where a person is proved to have 
acted upon the information of a trustworthy informant 
he cannot be said to have proceeded without reason- 
able and probable cause because he had not made 
inquiry of some one else who could have repeated 
and confirmed what was told him. The defendant’s 
persistence in persuing the accusation by filing the 
petition for revision would certainly be evidence of 
malice, but it is no evidence of the absence of reason- 
able and probable cause. (Wazir Hasan, A, J. C.) 
Kazim Husain u. Basit Husain. 61 I. C. 970= 
8 0. L. J. 147=A. I. R. 1921 Oudh 1. 

—Suit for 

A suit for malicious prosecution is not a statutory 
suit and if the facts alleged disclose a cause of action 
notwithstanding that the suit has been named or des- 
cribed as such, that must be tried. For there are 
certain wrongs akin to malicious prosecution which 
entitle the person aggrieved to sue, as for instance, 
malicious abuse of the process of the Court, malicious 
arrest, malicious search and’malicious execution. These 
kindred suits are somtimes treated as being suits for 
malicious prosecution and this is the origin of the 
dictum “that the maintainability of a suit for malicious 
prosecution in the sense in which that term is used 
in the Criminal Procedure Code.” The dictum is 
perfectly correct so long as it is meant to apply to 
these kindred suits; 38 Cal. 880, Rel. on. (Mukerji^ J.) 
Nagendra Nath v, Basant Das. 57 Cal. 25= 

A* I. R. 1930 Cal. 892. 
— No action to claim damages for malicious prosecu-' 
tion can He until there has been acquittal in the first 
Court. (Viscount Dunedin). Osumanyawa YaW 
Ewna V. Nana Sir Ofori Atta. 

AJ.R. 1980 ^.C. 260. (P.C.) 

—A suit for malicious prosecution can lie in 

respect of proceedings under S. 107 of the Criminal 
P. C. 17 A. L. J. R. 776 and 17 C. AY. N. 554, FoU.} 
13 M. L. J. 370, Not Foil, (fudball and PafiqUe,JJ.) 
Chiranji Singh v. Dharmsingh. 19 A.L.J. 191 = 
43 All. 402=AJ.R. 1921 All. 178. 
—Suit for — Essentials. 

It is not necessary, in order to succeed in an action 
for malicious prosecution, for the plaintiff to prove 
that he has suffered any special pecuniary loss through 
the conduct of the defendant* The unwarranted 
charge brought against him of criminal misconduct 
must of itself injure his reputation ; it might lead to 
an arrest for which he would be entitled to ftwrther 
compensaticm. (Wakir Hasdn and Gokaran 
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MASTER AND SERVANT— Master’s Liability. 
Misra, //.) Gur Saran Das v. Israr Haidar. 

105 I.C. 553=1 L.G. 492 = A.I.R. 1927 Oudh 471. 
MASTER AND SERVANT See also Tort. 

Master’s Liability. 

Offence by Servant. 

— Master’s Liability. 

^Tem^orary lending of servant — hiability of 

temporary master. 

Where one person lends a servant to another for 
particular employment, the servant, for anything done 
in that particular employment, must be dealt with as 
the servant of the man to whom he is lent although he 
remains the general servant of the person who lent 
him : Rourke v. White Moss Colliery Co., (1877) 
2 C. P. D. 205 and Donovan v. Laing, Wharton and 
Down Construction Syndicate, (1893) 1 Q. B. 629, 
Rel. on. {Rangnekar, J.) Kondiva GopAl v. 
Meskrejean. 109 I. C. 191=30 Bom. L. R. 162= 

A.I.R. 1928 Bom. 91. 
— A servant has no implied authority to engage a 
stranger to do work on behalf of his master, so as to 
render the master liable for the stranger’s acts or 
defaults except perhaps in a case of necessity, which 
term comprises only well known exceptional cases : 
(Case law discussed). {Mukerji J ,) Indra Mohan 
Roi V, Emperor. 110 I. C. 326=47 C. L. J. 460= 
10 A.I. Or. R. 414 = 29 Cr. L. J. 624= 
A.I.R. 1928 Cal. 410. 

—Offence by Servant. 

Criminal liability for servant's acts. 

Where a particular intent or state of mind is not of 
the essence of an offence a master can be criminally 
liable for his servant’s acts if an act is expressly pro- 
hibited but not otherwise and he cannot be so made 
liable if the Act provides for liability for permitting 
and causing a certain thing unless it can be shown 
that the act was done with the master’s knowledge and 
assent express and implied. (Greaves and Duval, JJ.) 
Yaraj Lall V. Emperor. 82 I.C. 137=51 Cal. 948= 
28 C.W.N. 854=25 Cr. L.J. 1209= 
A.I.R. 1924 Cal. 985. 

MAXIMS. 

Actio personalis moritur cum persona 

— Maxim does not apply to proceedings in respect of 
non-cognizahlc offences. 

In a case of non-cognizable offence instituted upon 
a complaint the^axiom of actio personalis moritur cum 
persona in civil law confined to torts does not apply 
and the trying Magistrate has discretion in proper 
cases to allow the complaint to continue by a proper 
and fit complaint if the latter is willing: 20 Cal. W. N. 
862, Appl. (Marten and Madgavkar,JJ .) Mahomed 
Azm V. Emperor. 93 I.C. 891=28 Bom* L.R. 288 = 
27 Cr. L.J. 491=A.I.R. 1926 Bom. 178, 
— — ^Ignorance of law is no excuse. 

Ignorance of the law is ordinarily very much of 
an excuse as it leads to a reduction of the sentence 
though it may not be ground for an acquittal. 
(H alii fax, A. J. C.) Sitaram Kunbi v. Emperor. 
1Q9 I.C. 234*24 N.L.R, 110=11 N.L.J. 46 = 
10 A.I.Cr.R. 215=29 Cr. L.J. 306= 
A.I.R.'1928 Nag. 188. 

— -^Remo dehet-his Vexari. 

' A witness made two conflicting statem^ents in a 
trial before a Sessions Judge who made a complmnt 
to the District Magistrate stating that the second of 
thfef two slatements was false; the Magistrate framed a 


MERCHANT SHIPPING ACT (1923)— S. 103 (4)— 
Trial under- 
charge in respect of the second statement only and 
convicted the accused : On appeal which was heard 
by the same Sessions Judge, re-trial was ordered. 

Held : that the accused is entitled to a decision 
from a Judge who approaches his case with an open 
mind ; and that the proceedings should be quashed 
on the ground that the complainant and the Appellate 
Court were one and the same and it would not be 
illegal but most inadvisable to submit the accused to 
a fresh trial because of the initial mistake of the Court 
in not framing the charge in the alternative and the 
principle of nemo debet bis vexari applies in the 
spirit if not in the letter. (Harrison, J.) Sai t». 
Emperor. 106 I.C. 342=8 Lah. 496 = 

28 P.L.R. 688 = 29 Cr.L.J. 6= 
A.I.R. 1927 Lah. 671. 

MEDICAL CERTIFICATE. 

See Evidence Act, S. 74. 

MEDICAL DEGREES ACT (VII of 1916) 

— S. 6— Offence Under. 

Addition of initials like M>D.B. or L.M.H, 

is no offence. 

Styling oneself M.D.B. i. e.. Doctor of Bio-Chemic 
Medicines or L.M.H. i.e., Licentiate of Homoeopathic 
Medicines does not by itself constitute an oflence. 

Query : Whether assumption of a title “Doctor” is 
an offence under Section 6. (Kennedy, J.C. and 
Raymond, A. J.C.) Atal Rai Kishenchand v. 
Emperor. 81 I.C. 197=17 S.L.R. 344= 

25 Cr. L.J. 709= A.I.R 1925 Sind 71. 
MEDICAL EVIDENCE. 

See (1) Evidence. 

(2) Evidence Act, S* 73. 

MENS REA. 

See Tort. 

MENTAL STATE. 

Sec Penal Code. 

MERCHANDISE MARES ACT (IV of 1889), 

T-S. 15— Offence. 

— — “ Offence ” means the offence charged^Time 
of the original infringement is immaterial. 

The offence specified in S. 15 is the particular 
offence charged and it makes no difference whether 
the original infringement took place two or five or ten 
years ago. The words “ first discovery ” mean when 
the complainant first discovered the offence and he is 
to take action within one year from that time. (Choiz^- 
ner and Gregory, JJ.) Akhoy Kumar v. Emperor. 

114 I.C. 131=30 Cr. L.J. 262= 
12 A.I.Cr. R. 136=82 C.W.N. 699= 
A.I.R.1928 Gal.495« 

MERCHANT SHIPPING ACT (XXI of 1923). 

^S. 103 (4)— Essence. 

The essence of S. 103 (4) is assault. (Rankin and 
Chotzner, JJ.) Alfred Laird v. Emperor. 

99 LC, 1033=81 C.W.N. 196=28Cr. L.J. 283= 
7 A.I. Cr, R. 386=AJ*R* 1927 Cal. 224. 

— S. 103 (4)— Trial under* 

^*^^Oonvietion under Calcutta Police Act, S. 68^ 
Trial under Merchants Shipping Act^ S. 103 (4) on 
the same facts is barred. 

Where the accused, an officer of a steamship, was 
convicted under S. 68 of the Calcutta Police Act on a 
charge of drinking and disorderly conduct creating a 
disturbance by assaulting the Captain of the vessel and 
s^tenced to pay a fine» and the Captain subse(j,uently 
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MOTOR YEHICLES ACT (1S15)— -Interpretation. 

filed a complaint on tiie same facts under S. 103 (4) of 
the Merchants Shipping Act charging the accused 
with having assaulted him and he was convicted under 
the said section and sentenced. 

Held : that the substantial charge under the Police 
Act being “ assault” Criminal P. C. S. 403 (1), 2nd 
part, is a bar to a second conviction upon the same 
facts under a difierent enactment, namely, the Mer- 
chants Shipping Act. {Rankin and Choizner, JJ). 
Alfred Laird v. Emperor. 99 I.C. 1033= 

31 C.W.N. 195=28 Or. L.J, 233 = 
7 A.I. Cr.R. 386=A.I.R. 1927 Cal. 225. 
MISAPPROPRIATION. 

See Penal Code. 

MISCARRIAGE. 

See Penal Code. 

MISCHIEF. 

See Penal Code, Ss. 425-440. 

MISDIRECTION. 

See Cr. P. Code Ss. 297, 298 and 307. 

MISTAKE OF FACT. 

See Penal Code, S. 52. 

MOTIVE. 

See (1) Criminal Trial. 

. (2) Penal Code, Ss. 300-302. 

MOitOR VEHICLES ACT, (YIII of 1915.) 
-^Interpretation. 

—I/. P. Rules, R, SZ'^Words ” if any person is 
injured ” in R, 32 govern whole clause. 

Rule 32 was made in order to provide for cases 
where people are injured and the words *' if any per- 
son is injured ” in R, 32 govern the whole of the rest 
Off th^e clause and the other construction of R. 32, viz., 
on the occurrence of any accident, if there is no 
police officer present, the driver or person in charge 
of the motor vehicle shall report the accident without 
delay at the nearest police station, though possible, 
cannot be accepted as correct. ’ {Young, J,) Mansa 
Singh v. Emperor. 119 I C. 570= 

1929 A.L.J. 1055=10.L.R.A. Cr. 137 = 
30Xr. L.J. 1088 “31 All. 996 = 
12. A.I. Cr. R. 337=1929 Cr. C. 353 = 
A.I.R. 1929 AIL 750. 

-^Offence under. 

— --^Offence ^ under^^S. 562, Criminal [P.C., .does 
not apply:-' 

Section 562 (1) (a) only applies to a certain limited 
clasS' of cases such as theft and so on under the 
I.P.C., but does not apply to an offence under a 
totally dffierent Act such as the Motor 'Vehicles Act. 
{Marten' and Madgavkar, JJ.) Emperor v, Pandu 
Ramaj^u 98 I.C. 992 =28 Bom. L.R. 297 — 

27 Cr. LJ. 328= A.I.R. 1926 Bom. 230. 

f or][hire. 

Punjab Motor Vehicles plying for hire Rules 
(1922);*P^. 8 and 7^Plying for hire — Meaning of, 

*' To ply for hire ” means to exhibit a velffcle in 
such a way as to invite those who fnay desire to do so 
tb hh:e,itr)r to travel in it* on payment of the^ usual 
fares and also to offer its use on payment to any 
meiifbfer^of the public thereby soliciting custom : 
AALR.tai928 Mad. 166- Foil.; English Cases consider- 
ed). {Zafar AH and Jai Lai, JJ,) Sardul Singh 
p^Emper^QR. 116 I.C. 885=30 Cr.LU- 7Q0= 

lO^L^. 506«13 A.i: Cr. R. 123=31 P.L R* 95= 
A.I.R. 1629 Lab. 522. 

r^TfltjejpSBrsKmjin charge of the car,, though -he may 
n®^!ibbithe»owit ^4 to whose orders the driver is in 
f^eiiislaibsin^ at the , time of the, accident * or im'me- 
. atneiua^ble't to^ this - section. 


MOTOR VEHICLES ACT, (1915)— S- 5— Dangerous 

driving. 

{Walsh and Berner ji,JJ.) Emperor o. Ramanjai 
Singh. 108 I.C. 230 = 26 A.L.J. 331 = 

9 A.I. Cr.R.‘351=S-L.R. A.Cr. 59=29 Cr-L.J. 337 = 

A.I.R. 1928 All. 261. 

—S. 5— Police officer. 

— Police officer stopping vehicle need not he one 

engaged in regulating traffic. 

Part (a) of the section requires that a driver should 
stop in three sets of circumstances, firstly that traffic 
may be regulated, secondly that a name and address 
may be obtained with a view to prosecution, and 
thirdly for the purpose of enforcing any of the provi- 
sions of the Act, such as checldng the license and 
inspecting a bus where it is suspected to be overloaded 
and it is not necessary that the police officer stopping 
the vehicle should be engaged in regulating traffic, 
(t urgenven , J.) RamanuJam Naidu v. Emperor. 

30 M.L.W. 568 = 2 M. Cr-C. 210=1929 M.W.N. 596 = 
31'Cr. L.J. 639 = A.I.R. 1930 Mad. 555 = 
37 M,L.J. 557. 

— S. 5— Convictions. 

Rules under R. 27-‘A'~-Conviction for breach 

of R, 27 -A — Subsequent conviction under S, 5 on 
same facts is not illegal. 

The accused driving a motor car while under the 
influence of liquor, ran into another motor car and 
damaged it. He was tried under R. 27-A framed 
under S. 16 and convicted on his plea of guilty, and 
he was again tried for rash and negligent driving on 
the same facts under S. 5 and was convicted. 

Held, that a breach of the R. 27-A would be com- 
mitted the moment the accused was driving the car in 
an intoxicating state and the act of rashnes in regard 
to which he was convicted was a subsequent event, 
and that, therefore, there was nothing illegal in his 
being separately charged and tried for each of the two 
offences; {Fawcett and Mirza, JJ.) Emperor v. 
Rama Deoji. 112 I.C. 101=11 A.I. Cp. R. 225= 
29 Cp. L.J. 981=30 Bom. L.R. 636= 
A.I.R. 1928 Bom. 231. 

— S. 5— Dangerous driving. 

Two cars were going under 15 miles per hour along 
the road from South to North, and while another car 
came in the opposite direction from North to South,, 
G’s baby car, passed the tmo cars going towards the 
North. G was going about 25 miles per hour. The 
road was at the place 40 to 50 feet wide as would give 
ample room for 4 cars to pass abreast with any amount 
of room to spare. There was no traffic of any kind on 
the road at the time except the 4 cars. G was not 
shown to be over the wrong side of the road. 

Held, that there would be ample room for a very 
small car like that of G to pass without trenching on 
the right hand side of the road. Even if he did go 
slightly over the middle line the car coming in the 
opposite direction had 20 feet in which to swing to its 
left. G^s driving could not therefore be assumed to 
be reckless or ^negligent ; an estimate speed of 25 
miles per hour could not be regarded as anything out 
of the ordinary, on that road. {Baguley, J.) S. Gan- 
GXJLi V, Emperor. 113 I.C. 900=30 Cr. L.J. 589= 
12 A.I. Cp. R. 352= A.I.R. 1929 Rang. l4. 
— - — rUnder S. 5 the accused is bound not to diive in 
a manner^ which would be dangerous to the public. 
In determining whether the manner of driving was 
dangerotis to the public or not regard must be had 
to all the circumstances of- the case and the amount 
of traffic which actually was at the time in the place. 
(Shah and Fawcett, JJ.) Khodabux v . Emperor. 

1 97 LC. 973=28 Bom.L.R.4006=?7 Cjp: L.J. 1213- 
i laW Bomt 5%, 
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MOTOR VEHICLES ACT, (1914)— S. 5— Dangerous 

driving. 

■ — W here the accused saw another car approach- 
ing him on its proper side of the road and where he 
ought to have drawn in behind the water-cart passing 
in the same direction as the accused and not have 
attempted to force his way past it*in front of the on- 
coming car, 

Held : that such conduct on the part of the accused 
came within the puiview of S. 5 of the Motor 
Vehicles Act, and that the conviction was a proper 
one. (Banerji, J.) Charan Singh v. Emperor. 

88 I.C. 998=23 A.L.J. 790=26 Cr. L.J, 1254= 

6 L.R.A. Cr. 150= 
A.I.R. 1925 All. 798. 

— Fine should he proportionate to means of 

accused — In case of professional drivers the best 
course is to exercise powers under S. 18 (2). 

The general rule is that the fine imposed on an 
accused person should not be excessive, having regard 
to his pecuniary means. The best way to stop 
dangerous driving by persons, who earn their liveli- 
hood by driving motor vehicles, is for the Court, on 
conviction of the offender, to exercise its powers 
under Sub-S. (2) of S. 18, under which such Court 
“shall cause particulars of the conviction to be 
endorsed” on any license held by the accused, and 
may (1) cancel or suspend that license, or even (2) 
declare the accused disqualified for obtaining a license 
either permanently or for such period as it thinks fit. 
The exercise of that power will have a very deterrent 
effect, especially in the case of persons who earn their 
livelihood by driving motor vehicles. {Fawcett and 
Madgavkar, JJ,) Emperor v. Basappa Rachappa. 
90 I.C 320=28 Cr. L.J. 1536=27 Bom. L. R. 1056= 

A.I.R. 1925 Bom . 526. 

^The accused was driving on a wrong side of the 

road at a sharp comer entering into a thoroughfare 
of considerable traffic with the result that he came 
into collusion with a motor bicycle, the side-car of 
which was damaged. It was due to the presence of 
mind of the person who was riding the motor bicycle 
that no further damage occurred. 

Held, that an offence under Section 279, Penal 
Code, was committed. The offence of the accused 
was more serious than that contemplated by Section 5 
of Act VIII of 1914. That section refers to a person 
who is driving a car in a manner which would in 
ordinary circumstances be proper, but owing to the 
special condition of the road at the time he is riding 
on it, is improper. , (Kennedy ^ J. C. and Madgavkar, 
A, J, C.) Yar Mohomad V. Emperor. 

84 I.C. 253=16 S.L.R. 147=26 Cp. L.J. 263= 
7 A.I. Or. R. 503= A.I.R. 1321 Sind 97. 
— S. 5 —License. 

Where, the accused had been driving cars regularly 
for about 13 years and had obtained a large number 
of good certificates from a variety of masters, and 
where he had never before had a conviction for bad 
driving. 

Held : that the verdict that he was unfit to hold a 
license because he -was not a good driver was ridicul- 
ous in view of his record and must be cancelled. 
(Banerji, /.) Charan Singh v. Emperor. 

88 I.C. 998=23 A.L.J. 790=26 Cp. L.J. 1254= 
6 L.R.A. Cp- 150=A,I.R. 1928 All. 798.; 
^S. 5— Summons. 

— Swmmons under the Act is to he in the form 
prescribed under S, 68, Criminal P. C; 

The procedure of issuing summonses by the Magis- 
terial Cdurts purporting to charge motorists, owners 
ior drivers of offences under the Act without giving the 
^K^^est/parUoulars of offenceahegediisnot jusMi 


MOTOR VEHICLES ACT, (1914)— S. 8— Dpivep. 
fied by law. S. 68, 'Criminal P. C., incorporates the 
form of summons, which is a statutory form contained 
in Sch. 5 to the Code, which summons is to be issued 
to accused persons. (Walsh and Banerji, JJ.) 
Emperor v. Ranjai Singh. 108 LC, 230= 

26 A.L.J. 331 = 9 A.I. Cp. R. 341=9 L.R.A. Cr. 49 = 
29 Cp. L.J. 357=A.I.R. 1928 All. 261. 
— S. 6 — Liability. 

Motor driven without owner'' s knowledge by 

an unlicensed driver-^Owner is not liable-^Nor is 
he liable even if his licensed driver had permitted 
the unlicensed driver to drive. 

Where a particular intent or state of mind is not of 
the essence of an offence, a master can be made 
criminally liable for his servant’s acts if an act is 
expressly prohibited, but not otherwise; and he can- 
not be so made liable if the act provides for liability 
for permitting and causing a certain thing unless it 
can be shown that the act was done with the master’s 
knowledge and assent, express or implied. 

Where a motor bus is driven by a person who has 
no license, without the knowledge of the owner, the 
owner cannot be convicted. Nor can he be convicted 
on the ground .that his licensed driver had given the 
unlicensed driver permission to drive : A.I.R. 1924 
Cal. 985, Rel. on: 38 Cal. 415 and 45 Cal, 430, Dist. 
(Mukerji, J.) Indra Mohan Roy v. Emperor. 

110 I.C. 326=47 C.L.J. 460= 
10 A.I. Cp.R. 414=29 Cp. L.J. 694 = 
A.I.R. 1928 Cal. 410. 

— S. 6 — License. 

A motor-bus owner allowing his driver to drive his 
omnibus without a license cannot plead in defenejB 
that the expiry of the driver’s license was not known 
to him. (Jackson, J,) Crown Prosecutor v. Kadir 
Mohideen. 105 I.C. 674=26 M.L.W. 508^* 

1927 M.W.N. 852=28 Cp. L.J. 962 = 
A.LR. 1927 Mad. 1080«^33 M.L.J. 7157. 
— S. 7— ‘To ply fop hipe.’ 

^Expression “to ply for hire” means to exhibit 

vehicle so as to invite public to travel in it. 

The expression "to ply for hire^* ordinarily means 
to exhibit a vehicle in such a way as to invite thdsre 
who may desire to do so to hire it or to travel in it on 
payment of the usual fares, and also to offer ite uae 
on payment to any member of the public, thereby 
soliciting custom. The owner of a bus driving it on a 
private errand cannot therefore be said' to laave been 
using it as a motor vehicle plying for hire : ' - A.I.R. 
1928 Mad. 166 and A.I.R. 1929 ’Jbah. 422, Rel. on*. 
(Mirza and Broomfield, JJ,) Ganesh RamchanjORA 
v.Emperor. 32 Bom.L.R. a37=A.IJR49ao Baia.1161. 
— S. 8— Applicfability 

Sections 8 > and 9 do not apply to permits under 
R. 24, United Provinces Motor Vehicles iRuie^prf 
1924, but to the driving license prescribed by S. 6ni£ 
the Act and Rr. 20*22. Consequently failnre'isfija 
driver of a public motor vehicle to produce 
demand a permit issued to him under fnot aa 

offence. (UcZflr/, JO Hasan Ahmad ;u. lEMPE^^toR. 

111 I.C. 127w60 

10 AJ. Gp,R. 334=9 L.R*li€iP. l^i=» 
29 CP.L.J. 799=26. AILX tm= 
A4.R. 1928 

— S. 8— Dpiver. 

No person is a driver within the mearrin'g 
unless driving. Further, rt 'Is only a Police (Meet 
who cein demand the license, and an order, req^ng 
the driver to attend a Magistrkte’^ house 'OrXomrt 
with his license is illegal. /.) Empbror 

SltARAM. 10lPC:WS=49m*%^ 
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MOTOR VEHICLES ACT. (1914)— S. 8*~License. 

7 A.I.Cr. R. 443 = 28 Cr-L J. 492= 
A.I.R. 1927 All. 478. 

— S. S^License. 

--‘'Right to demand license not restricted to a 

public place. 

Section 8 does not contemplate that police officer 
cannot ask a driver of a motor vehicle for his license 
in the private grounds of a private person and that he 
can only do so when a car is actually being driven by 
the person, whose license is demanded, whilst on the 
public road. {Bucknill, /.) Aklu v. Emperor. 

97 I.C. 48=7 A.I.Cr.R. 154= 

7 P.L.T. 542=27 Cr.L.J. 1072 = 
A.I.R. 1926 Pat. 446. 
^——^Non-production of license ' when demanded by 
police is a trivial and J technical offence under S. 8 of 
the Act. There is no prohibition against the driving 
of a car by a properly licensed person who has not 
got his license with him and it is no offence to do so. 
The order of suspension under S. 18 (2) along with 
the fine, if any is a part of the sentence and is appeal- 
able. {Hallifax, AJ.C,), Wheklia Kunbi v, \ 
Emperor. 65 I.C. 425=23 Cp. L-J. 73= 

A.I.R. 1922 Nag. 71. 

■ ■ - Driver must carry licence always with him. 

It is compulsory upon a driver of a motor vehicle 
to carry his licence with him ; he is bound to produce 
it at once, directly a police constable calls upon him 
to do so, and failure to produce immediately upon 
such demand is punishable under the Act. {Tud- 
balU /•) Emperor v. Madan Mohan. 43 All. 123 = 

A.I.R. 1921 All. 277. 

— S* 10 — Certificate. 

"B ombay Motor Vehicles Rules of 1915 as 
amended by Rules of 1918— 6 (1) (B) and Sche- 
dule D— Ultra Yires-— Fixing of time limit of the 
certificate is ultra vires. 

It is, ultra vires local Government to fix a 

time limit in the registration certificate and to make a 
corresponding change in the Schedule D as no power 
was given by S. 11 of the India Motor Vehicles Act to 
make rules for that purpose. Rule 6 of the Bombay 
Motor Vehicle Rules as amended is invalid and 
inoperative. (Madeod^ C,J, and Shah.J.) J. D. 
Sherston V. Emperor. 65 I.C. 633=46 Bom. 646= 
24 Bom. L.R. 50=23 Cr. L.J. 169= 
A.I.R. 1922 Bom. 42. 

— S. 11— Accident, 

Madras Rules under — R, 27' (c) providing for 

report of accidents to police is'not ultra' vires — 
** Accident meaning. 

Rule 27 (c) which provides that the driver of the 
motor vehicle shall promptly report all occurrences of 
accidents to the nearest police station is intended to 
Apply only to accidents happening to the car which 
one is driving and which results in some injury, 
annoyance or danger to the public or of danger or 
injury to public property or obstruction to traffic and 
so understood it is not ultra vires, 

, The petitioner was driving his car when on'’'the way 
the car went out of contr(^ and jumped over a culvert, 
the parapet of which was- only nine inches high, and 
fdl into a channel. As a result of the accident, the 
f xont of the car was bent and some chunain was 
knocked off on the eastern side of the culvert. Those 
who were in the car received slight injures ; but they 
were able to return to their homes in the same car : 
\Beid : that the incident is not an accident within 
,lhe meaning of the rule. 

J "* — ^ accident which makes the control of the 
impossible in the usual way or more difficult 
i^a^.be a aourpe of da^nger* tp other usesra 


MOTOR VEHICLES ACT, (1914), S. 16— Liability, 
of the road and a rule requiring the driver to report 
such an accident would be within the rule-making 
power under the Act, (Madhavan Fair and 
Reilly, JJ.) Nagaraja Mooppanar v. Emperor. 

108 I.C. 909=29 Cr. L.J. 461=51 Mad. 504 = 

1 M. Cr. C. 119=27 M.L.W. 425=9 A.I. Cr. R. 419= 
A.I.R. 1928 Mad. 364 = 55 M.L.J. 320. 
— S. 11 — Rules under Scope. 

V, P. Government Rules, R. 22. 

Rule 22 applies only to a person licensed to drive in 
another province and not licensed in the United Pro- 
vinces. {(Ashworth, J) Emperor v. Sita Ram. 

101 I.C 668=49 All. 754 = 25 A.L.J, 574 = 

8 L.R. A. 69=7 A.I.Cr. 443=28 Cr. L.J. 492 = 
A.I. R. 1927 All. 478. 

— S. 16— Applicability. 

— C/,P. Motor Vechicles Rules, R. 11 — R, 11 is not 

applicable to cars registered outside United Provin- 
ces, 

There is nothing in the wordings of these rules to 
show that R, 11 applies to cars registered outside the 
United Provinces. It is clear from the definition of 
“Registering Authority” in R. 3 that this expression, 
as used in R, 11, means the authority who had regis- 
tered the car under the rules in force in the United 
Provinces. Where therefore the applicant’s car is not 
registered in the United Provinces, but brought there 
for a short period, R. 11 has no application to his case. 
{Sen, J,) P.C. Chaudhri v. Emperor. 120 I.C. 272 = 
1930 Cr. C. 50=31 Cp. L.J. 40 = 
1930 A.L.J. 527 = A.I.R. 1930 All. 34. 
— S. 16— ConYiction. 

The fact that an unlicensed person was charged 
with driving a motor car without a license and pleaded 
guilty to that charge is not sufficient to justify a Court 
in convicting the motor driver of having allowed him 
to drive, where he was not specifically charged with 
that offence under Motor Vehicles Act, S. 16. 

{Barlee, J.C.) Mahomed Jamal v Emperor. 

119 I.C. 636 = 30 Cr. L.J. 1077 = 
A.I.R. 1930 Sind 64. 

— S. 16— Defect. 

Omission in a summons to specify the sections of the 
Motor Vehicles Act, or rules made thereunder for 
breach of which a person was being prosecuted 
is a serious defect; A.I.R. 1928 All. 261, Rel. on. 
{Dalai, J,) Hasan Ahmad v. Emperor. 

Ill I.C. 127=50 All. 876=10 A.I. Cr. R. 334= 
9 L.R. A.Cr. 124=26 A.L.J. 1381 = 
29 Cr. L.J. 799= A.I.R. 1928 All. 492. 
— S. 18 — Exemption from. 

There is no authority for the proposition that a motor- 
car which carries mails, and also carries passengers, is 
exempt from the operation of the ordinary rules about 
license for drivers and those restricting the number of 
passengers to be carried under the permit: (1890) Rat. 
Unrep. Cr. 0. 512, Dist. (Patkar and Baker, JJ,) 
Aha Appa Dharawade v. Emperor. 100 I.C. 1053^= 
29 Bom. L.R. 191=28 Cr. L.J. 397* 
A.LR. 1927 Bom. 154. 

— S. 16-^Interppetation. 

Oudh Government Rules — B. 79 — ^The word “ply” 

• in the permit form F must be read to mean “ply for 
hire.” {Stuart, CJ.) Emperor v. Mohommad Hanif. 

7 O.W.N. 464= A.LR. 1930 Oudh 251. 
— S. 16— Liability. 

‘-'Punjab Motor Vehicles Plying for Hire Rules 

(1922), S. 3— Owner is guilty of offence even though 
not Resent in case of breach of road certificate; 

Where the driver of a .motor Iwry doe^ not us?e 
the lorry in conformity^ with the oonditiens specified 
in th^ ^:oa4 ,oej:tjficato» the ownc^- 
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MOTOR VEHICLES ACT, (19H), S. 16— Liability. 

of an offence under S. 16, Motor Veliicles Act read 
with R. 3, Punjab Motor Vehicles Plying for Hire 
Rules, 1922, even though he is not present when the 
breach of the condition takes place. 

Where, therefore, a driver was found carrying 17 
(when only ten could be carried under the road certi- 
ffcate) and one passenger was sitting on mudguard, 
which was prohibited, 

Held\ that there being clear breach of the road 
certificate, the owner was liable under R. 3, Punjab 
Motor Vehicles Plying for Hire Rules, 1922, although 
he was not present : 38 Cal. 415 ; 45 Cal. 430 and 
A. I. R. 1924 Cal. 985, Rel. on ; 27 P. R. 1918* 
A.I.R. 1928 Cal. 410 and A. 1. R. 1924 Rang. 63, Dist! 
(Addison, /.) Devi Dayal v. Emperor. 

A.I.R. 1930 Lah. 865. 

^Patna Motor Vehicles Rules^R IZ^Person 

responsible for fixing^ hoard is the ozvner, 

The person responsible for having a board fixed 
upon the vehicle under R. 12 is owner and not the 
person who, from time to time, may have the use of 
the car. 

WTiere a car is purchased by an estate for the use 
of its manager the manager cannot be said to be the 
owner under R. 12. (Bucknill, J.) Aklu v. 
Emperor. 97 i.c. 48 =7 P.L.T. 542= 

27 Cr. L. J. 1072=7 A. I. Cp. R. 154= 
A.I.R. 1926 Pat. 446. 

•Calcutta Rules 3 and 16. 

Absent master is not criminally liable for fast driv- 
ing where he had cautioned the driver not to exceed 
the regulation speed and to drive with due care and 
caution. (Greaves and Duval, JJ,) Varaj Lall 
V. Emperor. 82 I. C. 137=51 Cal. 948= 

28 C.W.N. 854=25 Cp. L.J. 1209 = 
A.LR. 1924 Gal. 985. 

-Burma Motor Vehicles Rules 1915, R. 26 (3). 

Owner of a Motor car is not criminally liable for 
negligence of the driver in driving the car without 
properly illuminated rear light, if the owner has made 
provision for such illumination. 36 C. 415 and 
45 C. 430, Dist. (May Oung,J.) Mahomed Surty v. 
King Emperor. 76 I.C. 664 = 1 Rang. 600= 

2 Bup. L.J. 201 = 25 Cp. L.J. 196= 
A.I.R. 1924 Rang. 63. 

— S. 16— License. 

■ — Calcutta Motor Vehicles Rules, R. 28 — Co«- 

struction* 

Conditions of the permit apply to the licensed 
vehicles for the period of the license irrespective of 
whether it was in use at the time as a carriage stand- 
ing or plying for hire or the use was gratuitous : 
Hawkins v. Edwards, 2 K.*B. 169, Ref. (Courtney 
Terrell, C.J„ and X>havle,J,) EMPEROR v. Ram 
Tahal Singh. 9 Pat. 169=1929 Cp. C. 282= 

A.I.R. 1929 Pat. 522. 

—S' 16— Offence undep. 

There is no such thing as an offence under S. 16, 
Motor Act, at all and, in the second place, there is no 
offence in the Motor Vehicles Act of failing to give 
notice to the police that the accused driver has killed 
a boy. S. 16 is a penalty clause and prescribes the 
penalties which may be inflicted upon anybody who 
contravenes any of the provisions of the Act or any 
rule made under the Act. (Walsh and Banerji, JJ.) 
Emperor v. Rananjai Singh. 108 LC. 230= 

26 A.L.J. 331=9 A-I. Cp.R. 341 = 
9 L.R.A. Cp. 49 = 29 Cp. L.J. 357= 
A.I.R. 1928 AU* 261* 


NORTHERN INDIA CANAL AND DRAINAGE 
ACT ri873). S. 70. 

— S. 16— R, 41— Overloading. 

Suspension of a permit for an offence of overload- 
ing a motor cannot be permitted. (Wort, J.) Sheo- 
DATT Roy V. Emperor. 110 I.C. 803= 

29 Cp. L.J. 771 = 11 A.I, Cp.R. 43 = 
10 P.L.T. 429 = A.I.R. 1929 Pat. 64. 

— S. 16 — Proof. 

(Patna) Motor Vehicles Rules, R. 13 — Time at 
which car was found driven without proper lights 
must be accurately proved. (Bucknill, J.) Aklu v. 
Emperor. 97 I. C. 48=7 P. L* T. 542 = 

27 Cr. L. J. 1072=7 A.I. Cr. R. 154 = 
A. I. R. 1926 Pat. 446, 
— S. 16— Rules under— R. 19 — Tax. 

Municipalities outside Calcutta cannot tax motor 
vehicles plying for hire. (Newbould and B. B, 
Ghose,JJ.) Sudhamony Das v. Ghairman,*Krish- 
nagar Municipality. 88 I. C. 1045 = 

41 C. L. J. 566 = 26 Cr. L. J. 1269 = 
7 A. I.'Cr. R. 502 = 
A. I. R. 1925 Cal. 1026. 

MOVEABLE PROPERTY. 

See Penal Code. 

MUKHTEAR. 

See Legal Practitioner. 

MUNICIPALITY. 

See Local Acts. 

MURDER. 

See Penal Code, Ss. 299— 304-a. 

NEGLIGENCE. 

See (1) Penal Code, S. 304-a. 

(2) Tort. 

NORTHERN INDIA CANAL AND DRAINAGE ACT 
Yfll of (1873.) 

— S. 20 — Presumption* 

-—Where a water-course is ‘thirty years old a 

Court will be entitled to draw a presumption that’it 
was started by agreement or action was taken under 
S. 20 or S. 21. (Dalai, J.) Ganga Sahai v. Emperor. 

116 LG. 785=1929 A.L.J. 463 = 
10 L. R. A. Cp. 89=12 A. L Cr. R. 19= 
30 Cp. L.J. 669= A.LR. 1929 All. 271. 

— S. 70— Distribution. 

“ Internal distribution in a village by the village 
community is not an authorised distribution within 
S. 70 (4) as it is not formally approved or sanctioned 
by any canal authority ; where they have merely ac- 
cepted the distribution made by the villagers and dis-» 
turbing the arrangement of the village community 
does not justify conviction. (Chevis and Dundas^ JJ.) 
Emperor v. Pakhar Singh. 60 I.C. 59= 

22 Cp. L.J. 208=1 Lah- 604. 

— S. 70— Offence under. 

Where the petitioner was never told what rule he 
had violated and where though violation about rules 
of taking turns of water was alleged yet no autho- 
rized warabundi was produced : 

Held: that merely a general accusation of breach of 
rules made under S, 70 was wholly inadequate. 
(Johnstone, J,) Sandhi v. Emperor. 123 I.C. 530= 
1980 Cp- C. 22=31 Cp. L.J. 528 = 
A.I.R. 1930 Lah. 54. 

NOTICE. 

See (1);Cr. P. Code, S$, X95, 437 530. 


Cr* D.— 114 
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OATHS IGT (1873). S. 1— False statement.. 
NUISANCE. 

(1) Cr. P.Code, S. 133 etc. 

(2) Penal Code, Ss. 290-291. 

OATH. See Oaths Act. 

OATHS ACT (X of 1873.) 

— S. 1 — False statement. 

Evidence given under special oath is conclusive only 
as against the person who offers to be bound by it ; 
but does not prevent the court from attempting to 
establish that a particular statement made by the 
appellant was false in fact and false to his Imowledge. 
(Shah Ag,, C.J. and Fawcett, J.) Ramdas Vishnu- 
DAs, In re. 82 I.C. 359=26 Bom. L.R. 713= 

25 Cr. L.J. 1287 = A. 1 . 9 . 1924 Bom. 511. 
— S. l"^Special Oath. 

Evidence given under special oath is conclusive 
only as against the person who offers to be bound by 
it ; but does not prevent the Court from attempting to 
establish that a particular statement made by the 
appellant was false in fact and false to his knowledge, 
(Shah, Ag. C.J, and Fawcett, JJ.) Ramdas Vishnu- 
DAS, In re, 82 I.C. 359=26 Bom. L.R. 713 = 

26 Cr. L.J. 1287 = .A.I.R. 1924 Bom. 511. 
— S. 4 — False Evidence. 

Though the Act extends to the territories of Native 
Princes and States in alliance with His Majesty so far 
as regards the subjects of His Majesty, the Vyara 
Court in the Baroda State cannot be treated as a 
Court within the meaning of Ss. 4 and 14 of the Act, 
in relation to proceedings which were held before that 
Court entirely under the law of that State, and which 
had nothing to do with any proceedings in British 
India or under the law in force in British India. 

(Shah and Khajiji, JJ,) Rambharthi Hirab- 
HARTHI, In re, 47 Bom, 907=25 Bom. L.R. 772= 
25 Cr.L.J. 333=A.LR. 1924 Bom* 51. 
— S. 5 — Applicability. 

Section 5 was intended to apply to an accused per- 
son while he is under trial, \Sanderson, C, J. and 
Panton, J.) Gallagher v. Emperor. 

101 1. C. 637=54 Cal. 52=28 Cr. L. J. 481 = 
— S. 5— Child. A.I.R. 1327 CaL 307. 

A child of tender years should be examined as a 
witness only after the Court has satisfied itself that 
the child is intellectually sufficiently developed to 
enable it to understand sufficiently what it has seen ! 
and afterwards inform the Conrt thereof. If the 
Court is satisfied that the child has such intelligence, 
it should comply with the provisions of S. 6 of the 
Indian Oaths Act. {Kalumal Pahlumal, A, J. C) 
SvED Rasul v. Emperor. 120 I.C. 514= 

31 Cr. L. J. 114. 

— S. 11— Conclusive Evidence. 

^^^-^Scope of. 

The fact that a case was decided on the oath of the 
defendant is not a sufficient ground for refusing the 
defendant an opportunity to prove to the satisfaction 
of the Court that the claim had been brought on a 
false document, to support an .application under S. 476, 
Cr.P. Code. (Daniels, J,), King-Emperor v. Ram 
Narain. 96 LC. 877=7 L.R.A. Cr. 130= 

27 Cr. L.J. 1021= A. I. R. 1926 All. 577. 
— S. 13— Irregularity. 

- Section 13 cures the form of the oath and even an 
entire ommission to take the oath, but does -not cure 
absence of authority in the officer administering 
the oath. (Madgavkar and Baker, JJ,) Ganpet 
Devau V, Emperor. 116 I.C. 248= 

ti B(ra. L.R. 144=30 Cr. L.J. S93=A.I. Cr. R. 14= 

A.I.R. 1929 Bom. 136. 

OBSCENE PUBUCATION. 

. See Pb^TAI. et)DE, S. 292, ^ 


OPIUM ACT (1878), S. 9— Interpretation. 
OBSTRUCTING— Public servant. 

See Penal Code. 

Right of way. 

See (1) Cr. P. Code. S. 133. 

(2) Penal Code, Ss. 186, 283. 290. 

OCTROI. 

See U. P. Act (I of 1900). 

OFFENCE. 

See (1) Local Acts. 

(2) Penal Code. 

OFFICER. 

— Bad motive. 

If an officer has a power, the fact of his using it 
from a bad motive does not invalidate the exercise of 
that power. (Fawcett and Mirza^ JJ,) Shivbat v. 
Emperor. 109 I. C. 487=52 Bom. 238= 

30 Bom. L. R. 392=29 Cr. L. J. 551 = 
10 A. I. Cr. R. 308= A. L R. 1928 Bom.162. 
OFFICIAL ACTS. 

Evidence Act, S. 114. 

ONUS OP PROOF. 

See Evidence Act, S. 101. 

OPINION— Evidence. 

See Evidence Act, Ss. 45, 51. 

OPIUM ACT (1 of 1878). 

—Procedure. 

For complaints under the Abkari Act or under the 
Opium Act (1 of 1878), the ordinary Criminal Proce- 
dure Code, is not applicable, but the procedure 
contained in those Acts is to be strictly followed ; and 
as complaints by private persons are not provided for 
by the procedure in those Acts, they must he treated 
as not properly instituted : A.I.R. 1923 Mad, 339 and 
25 M,LJ. 577, Rel. on. (OdgersJ.) La2ar Fernando 
V. Amirtham Fernando. 119 I.C. 174 = 

52 Mad. 613=2 M. Cr. C. 168 = 
30 M.L.W. 112 = 1929 M.fif.N. 507 = 
30 Cr. L.J. 1011 = 1929 Cr. C. 78 = 
A.I.R. 1929 Mad. 604=57 M.L.J. 214. 

There is no essential difference between the 

procedure under the Abkari Act and the Opium Act. 
(Odgers, /.) La2ar Fernando v, Amirtham 
Fernando. 119 I.C. 174=52 Mad. 613= 

2 M. Cr. C. 168=30 M.L.W. 112= 
1929 M.W.N. 507=30 Cr.L.J. 1011 = 
1929 Cr. C. 78= A.I.R. 1929 Mad. 604 = 
57 M.L.J. 214. 

— S* 3— Morphia. 

Morphia is not included in the definition of 

opium under the Act and the sale or transport of 
Morphia without a license, though contrary to the 
rules, is not an offence under the Act. (Martineau, J,) 
SiTARAM V. Emperor. 59 LC. 40=1 Lah. 443= 
22 Cr.L.J. 8=2 Lah- L.J, 711* 

— S. 5— Keeping of accounts— Rules. 

Where a person to whom a license has been 
granted for selling opium omits to write up the ac- 
counts as soon as the transactions of- each day are over 
he commits a breach of Rffie 25 framed by Local 
Government of Oudh under S. 5 of Opium Act. and fe 
liable to punishment under S. 9 (g) of the Act. 
(Dalai A,J ,C,) Hajari t?. King-Emperor. 

89 LC. 250=12 O.L.J. 283=2 O-W.N. 303= 
26 Cr.L.J. 1306= A.I.R. 1925 Oudh 380. 
— S. S— Interpretation. 

The word “ preparation designates a completed 
or manufactured article and not an article in proce^ 
of manufacture, the test beihg whether the stage hats 
been reached at which it can be used. The word 
** admixtizre ” refers only td 'a ^mpleted article and 
can only' be applifed "after ^ the mixing been 
finished, and jtot' earlier. The articles designated by 
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OPIDM AGP, (1878), S- 8— Joint possession. 

both words only come within the scope of their res- 
pective definitions when they have been prepared or 
mixed as the case may be. (Harrison, /.) Mx, 
Hamiri V. The Crown. 73 LC. 700=4 Lah. 12= 
2^ Or. L.J. 668=A.I.R. 1924 Lah. 99 
— S. 9 — Joint possession. 

If it is' proved that a person is in possession on 
behalf of others as also of himself of opium the total 
quantity of which is less than all the joint owners are 
entitled to possess he would not be guilty of any 
offence. 

Two persons were found in possession of 9 mashas 
of chandu, the amount allowed by law to each person 
being 6 mashas i.e, they were in joint possession 
of less than the two of them could have held sepa- 
rately. 

Held : that neither of them could be convicted 
of an ofience under Opium Act : 34 P. P. 1905 Cr. 
and 31 P. P. 1902 Cr. Rel. ow ; 10 P. P. 1901 Cr. 
Ref; 13P. P. 1897 Cr,. Dist, (Shadi Lai, CJ.) 
Zanin Khan t?. Emperor. 121 LC. 292 = 

31 Cr.L.J. 240=31 KL.R. 140=A.LR.193O Lah. 342. 

^Two brothers were the joint owners of the 

shops from which illicit opium was recovered. The 
elder brother had possession of opium under a 
license previously. 

Heidi that the presumption might safely be made 
that the possession of the opium was that of the 
elder brother and that the younger brother should not 
be held guilty. (Broadway, J.) Nand Lal v. Crown. 
88 LC. 1044=6 Lah, 311=26 P.L.R. 493 = 
26 Cr. L.J. 1268=A.I.R. 1925 Lah. 477. 
-~S. 9 — Offence. 

Accused convicted for having possessed opium in 
excess of quantity shown in the stock register and 
hidden in the premises — Cakes of opium supplied by 
the treasury proved to be often of overweight-^ 
Excess cannot be assumed to be due to selling under 
weight — Conviction was set aside. (Mttkerji, J.) Nara- 
yanchandra V. Emperor. 112 LC. 901= 

11 A.L Cr. R. 400 = 30 Cr. L.J. 37 = 
A.I.R. 1928 Cal. 324. 

-^S. 9 — Possession. 

Temporary custody — If amounts to. 

Mere temporary custody does not amount to posses- 
sion within the meaning of S. 9 (e) of the Opium Act. 
(Findlay, J.C.) Ram Lal Lodhi v. Emperor. 

117 I.C. 212=30 Cr. L.J. 727. 

— T he term “possession”implies knowledge on the 

part of the alleged possessor, and before the accused ' 
person is required to account for opium there must 
be proof that such opium has been in his possession 
or under his control: (1872-92) L.B.R. 573, Foil. 
(Maung Ba,J.) Shwe Kyo v. Emperor. 

117 I.C. 248=7 Rang. 11 = 30 Cr. L.J. 753= 
A.I.R. 1929 Rang. 121. 

— S. 9 — Smuggling. 

Where a person under a pretended name consigned 
from Kotah, a native state, into Ca-wnpore in British 
India, bags of maize containing a considerable quan- 
tity of opium which was detected at Cawnpore and 
searched in his presence, 

Heidi that the ofience under S. 9 was committed. 
(Walsh and Ryves, JJ.) Gobind Ram v. Emperor. 
81 I. C. 100=46 All. 146=5 L. R. A. Cr. 46= 
A.LR. 1924 AIL 558»i25 Cr. L. J. 612. 
— S. 9— Sugar-mixed pillsi. 

Mere preparation of sugar-mixed opium pills is no 
ofience though prepared with intent to sell. (Harri- 
son, /.) JiwNA Ram V, The Crown. 81 1. C. 154= 

, ^ ^ ‘ 6L. L.J. 206«26 Cr.L.J. 666 

A. L R. 1924 Lah. 529. 


OUDH COURTS ACT, (1925)— S. 7— Scope. 

— S. 11 — Procedure — Owner. 

Improper conduct of owner of the vessel— Neither 
imputed nor proved — He should be given opportunity 
to be heard before confiscation of vessel. (Sanderson, 

C. /. and Pearson J.) Mohamad Keshab 
Emperor. 91 I. C. 703=30 C. W. N. 240 = 

27 Cr. L. J. 127=A. L R. 1925 Cal. 102L 
— S. 14 — Procedure. 

Seizure, 

Under Ss. 14, 15 and 16 it is only search that has to 
be carried out in accordance with the rules for 
searches under Cr.P. Code, and the rules have no 
bearing on seizures. (Baguley, j ,) Maung -San 
Myin V, Emperor. 121 I.C. 715=7 Rang. 771 = 

31 Cr. L.J. 303=A.I.R. 1930 Rang. 49. 

The provisions of S, 103 of the Cr.P. Code, 

are applicable to searches made under S. 14 of the 
Opium Act, but not to searches in an open place 
under the provisions of S. 15. (Mya Bu, J.) Kali 
Kumar De v. King.Emperor. 100 I.C. 980= 

6 Bur. L.J. 11=28 Cr. L.J. 372= 

7 A.I.Cr. R. 549=A.LR. 1927 Rang. 170. 

— S. 90 — Meaning of possession. 

Possession implies knowledge, and there would be 
no possession when there is no knowledge on the part 
of the ostensible occupant of the cabin or room as the 
case may be. Possession without knowledge can 
hardly have been meant since in that case the 
element pf criminal intention or knowledge would be 
entirely wanting. 

Where there is undoubtedly ground for grave stts* 
picion regarding possession against the accused, but 
the element of reasonable doubt is not excluded, it 
would not be safe to conclude that the accused^ had 
the knowledge which is necessary to convict him of 
the ofience. The onus of proving that knowledge is 
upon the prosecution, and relying solely upon the 
bare fact that the opium was found in the accused’s 
cabin without proof of any additional or extraneous 
facts to establish any connexion between him and the 
opium is not sufficient to discharge that onus. 
(Graham and Panckridge, JJ.) Cyril C. Baker v. 
Emperor. A.LR. 1930 Cal. 668* 

ORAL EYIDENCE, ADMISSIBILITY. 

See Evidence Act, S. 92. 

ORIGINATING SUMMONS- 

See Calcutta High Court Rules* 

ORDINANCE* 

See Martial Law— Ordinance. 

OUDH CHIEF COURT RULES (CRIMINAL.) 

— Ch. 5, R. 14— Irregularity. 

No objection was taken to the original selection of 
the jurors, eight of whom were present in the Court, 
and instead of conducting a second ballot, as required 
by R. 14, Ch. 5, Oudh Criminal Rules, the Judge 
chose five out of the eight present. The Judge asked 
the accused whether they had any objection to this 
selection but they had none. 

Held : that the irregularity was covered by S. 537. 
Cr. P. Code, and did not vitiate trial ; 8 Cal; 739* 
Foil. ; 33 All. 385, Not. Foil. [But see A.I.R. 1927 
Cal. 242.] (Raza and Pullan, JJ,) Ram Adhin v. 
Emperor. 114 LC. 814«6 O.W.N. 97- 

30 Cr. L.J. 384=A.LR. 1929 Oudh 154. 

OUDH COURTS ACT (U.P. lY of 1925.) 

— S. 7— Scope. 

— Ordinary original jurisdiction. 

Though it may be conceded that according to S. 7 
the Chief Court of Oudh has original jurisdiction in 
' civil matters over certain classes, yet it cannot be 
considered to be Court of “ordinary” original civfi' 
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OUDH COURTS ACT, (1925)— S. 40— Applicabi- 
lity. 

urisdiction^ as required by S. 195 (3), Cr. P. Code, 
because jurisdiction conferred by S. 7 is not an 
“ordinary” original civil jurisdiction. {Wazir Hasan,* 
/*) Panchu u. Jumman. 121 1.C. 90= 

6 O.W.N. 848=1929 Cr.C. 589=31 Cr.L.J. 205 = 
A.I.R. 1929 Oudh 515. 

— S. 40— Applicability- 

A District Judge may transfer to any Subordinate 
Judge under his administrative control any appeals 
pending before him from the decrees or orders before 
him. But an order of a Munsif under S. 476 refusing 
to prosecute a person under S. 193, Penal Code, is not 
an order of a Munsif within the meaning of S. 40, and 
the District Judge to whom the appeal from that order 
is preferred has no jurisdiction to transfer it, to be 
decided by a Subordinate Judge. {Stuart, C.J., and 
Raza, /.) Bismillah Khan v, Shakir Ali. 

114 1.C. 812=5 O.W.N. 882=4 Luck. 155= 
30 Cr. L.J. 382= 
A.I.R. 1928 Oudb 494. 

PARTNERSHIP. 

—Partners. 

Absent partner-^Breach of license by one 

partner-^Liahility of absent partner — Nature of 
partnership liability* 

Two excise licensees J. and T. who were partners in , 
a country liquor shop license had been convicted un- 
der S. 64 (c) of the G.P. Excise Act 1910 of commit- 
ting a breach of the conditions of the license by 
selling liquor out of the prescribed hours and also by 
selling adulterated liquor. T. was present at the shop 
when these ofiences were detected. J. the other 
licensee was not present and there was no suggestion 
that he knew anything about the irregular sales. 

Held : that J’s. conviction was right, he being 
equally guilty as T. (24 B. 423 and 9 A.L.J. 288 Ref.) 
The real test so far as agency is concerned is not the 
nature of the act but the nature of the business. The 
nature of the act is the test which decides the crimi- 
nality. The law of partnership is merely a breach of 
the law of agency just like the law of master and 


PATNA HIGH COURT RULES AND CIYIL CIRCU 

LAR orders— C h. 17, R. 5- A— Criminal Case- 
servant, and for this purpose two partners stand to 
one another in the same relation as master and ser- 
vant. (Walsh, J.) JwALA Prasad v. King-Empe- 
ror. 82 1.C. 139=45 All. 642= 

25 Cr.L.J. 1211=A.I R. 1924 All. 101. 
PATNA HIGH COURT RULES AND CIYIL 

CIRCULAR ORDERS. 

— R. 83 — Grounds for report. 

The accused were caught in the act of taking away 
thatching grass which another person had cut earlier. 
On that person remonstrating accused struck him with 
lathi. The Magistrate convicted each of them under 
S. 379 and some under S. 323. Sessions Judge recom- 
mended to the High Court to set aside conviction on 
the ground that no theft was established and further 
also under S. 323 as the injuries were trifling. Evi- 
dence of the Civil Surgeon showed that hurt was 
actually caused. 

Held : that the Magistrate had not committed any 
error of law in either of his convictions so as to justify 
a report under R. 83, Part 1, General Rules and the 
Circ^ar Orders of the High Court and, there was no 
reason for interfering with decision of the trial 
Court. (James, /.) Kishun Kumar Singh u. 
Emperor. 

117 I.C. 646=30 Cr.L.J. 842. 
— Ch. 17, R. 5-A— Criminal Case. 

— Entering, appearance by an AdvocatC'^Un- 

necessary. 

It has been the invariable practice in Patna High 
Court to allow advocates to appear and act for ac- 
cused persons in criminal cases without any authority 
in writing. The new R. 5-A of Chapter 17 of the High 
Court Rules makes it obligatory for an advocate of 
the Patna High Court to file an appointment in writ- 
ing in civil cases ; but it does not in any way interfere 
with the practice in criminal cases. (Ross and KuU 
want Sahay,JJ.) SuBDU Santal u. Emperor. 

94 I.C. 714=7 P.L.T. 524=1926 P.H.C.C. 126 = 
27 Cr. L.J. 666=A.I.R. 1926 Pat- 296. 


PENAL CODE 

(Act XLV of 1860) 


STATUTE 

Abandonment of child, S. 317 
Abduction defined, S. 362 
Abduction of child under ten years, S. 369 
Abduction to cause hurt or fcr slavery, S. 367 
Abduction to commit murder, S. 364 
Abductipn to compel marriage, S. 366 
Abduction to confine wrongfully, S. 365 
Abetment defined, Ss. 107, 108 
Abetment of assault by soldier on his superior 
Ss. 133, 134 

AbetoiCTit of bribery, S. 164 
Abetment of desertion by soldier or sailor, S, 135 
Abetment of insubordination by soldier or sailor 
S.T38 

Abetment of mutiny, Ss. 131, 132 ' 


INDEX 

Abetment of offence committed beyond Briti^ India, 
S, 108-A 

Abetment of offence committed by public or persons 
more than ten, S. 117 

Abetment of offence punishable with imprisonment 
where abettor or person abetted is public servant. 
S. 116 

Abetment of offence, punishable imprisonment whesO 
offence not committed. S. 116 

Abetment of offences, Ss. 107—120 (Chap. V*) - 

Abetment of suicide, S. 306 

Abetment of suicide by tifliild or insane pe|?sonv S* 306 

Abetment of waging war against Queen, S» 421 ^ 

A^tmcnt, punishment for„^ if science cotnmitted, 
5. 109 
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Abetment, punishment for, where abetment is of 
ofience punishable with death or transportation for 
life but the act is not committed, S. 115 
Abetment, punishment for, where abettor’s intention 
difterent, S. 110 

Abetment, punishment for, where. different act com- 
mitted, Ss. Ill, 113 
Abetting of counterfeiting coin, S. 236 
Abettor doubly liable, S. 112 
Abettor, presence, effect of, S. 114 
Absconding to evade service of summons, S. 172 
Accident, effect of, S. 80 
Accounts, falsification of, S. 477-A 
Accused believing himself bound by law, S. 76 
Accused believing himself justified by law, S. 79 
Act defined, S. 33 
Act doing slight harm, S. 95 
Act done by child, Ss. 82, 83 
Act done by consent of complainant, Ss. 87, 90, 91 
Act done for benefit of person injured, Ss. 88, 89, 91 
92..93 

Act done to ; revent or avoid harm, S. 81 
Act due to intoxication, Ss. 85, 86 
Act endangering safety, S. 336 
Act insulting to women, S. 509 
Act of person of unsound mind, S. 84 
Act pursuant to judgment or order of court, S. 78 
Acts, constituting more than one offence, punishment 
for, S. 71 

Acts done in private defence, S. 96 
Acts done under threat, S. 94 
Acts not affected by I.P.C., S. 5 
Additional punishment for escape from custody, 
Ss. 224, 225-B 

Adulteration of drugs, S. 274 

Adulteration of saleable food or drink, S. 272 

Adultery, S. 497 

Affray defined, S. 159 

Affray, punishment for, S. 160 

Age, S. 10 

Agent of landholder for whose benefit riot committed, 
Liability, S. 156 

Ameiicans, sentence in ’cases- of, S. 56 
Animal defined, S. 47 
Animals, neglect in taking care, S. 289 
Anonymous communications, S. 507 
Appearance of coin, difference in, S. 248 
Appearance of Queen’s coin, difference in, S. 249 
Apprehension, of another resistance or obstruction to, 
Ss. 225 , 225-B 

Apprehension, omissiopi to, by public servant. S. 225-A 
Apprehension, resistance to, Ss, 224, 225-B 
Arms, collection of, to wage war against Queen, 
S. 122 

Articles of war, person subject to, S. 139 
Assault by soldier on his superior, abetment of, 
Ss, 133, 134 
Assault defined, S. 351 

Assault deterring public servant in his duty, S. 353 
Assaulting Governor-General or Governor, etc., 
S, 124. 

Assaulting public servaht when suppressing riot, 
S. 152 

Assault in wrongfully confining a person, S. 357 
Assault on provocation, S. 358 
Assault to commit theft, S, 356 
Assault to dishonour a person, S. 355 
Assault to woman, S. 354 

Assault without provocation, punishment for, S- 352 

Assembling to commit dacoity, S. 402 

Aweswr, personation of, S. 229 

Assisting in concealing stolen property, S. 414 

Attempting seduction of sailor or solder, S. 131 


Attempt of dacoity or robbery With deadly weapons, 
S. 398 

Attempt of suicide, S. 309 
Attempt to commit culpable homicide, S. 308 
Attempt to commit offence, S. 511 
Attempt to commit robbery, S. 393 
Attempt to murder, S. 307 
Attempt to murder by life convict, S. 307 
Authority to adopt or transfer, cancellation or 
destruction, S. 477 

Authority to adopt or transfer, forgery of, S. 467 
Bank note defined, S. 489- A 
Bank notes, counterfeiting, S. 489-A 
Being hired for unlawful assembly, S. 158 
Benefit as used in Ss. 88, 89, and 92, meaning of, 
S. 92, Expl. 

Benefit of person injured is sufficient excuse, Ss. 88, 
89, 91, 92. 93 
Bigamy, S. 494 

Bigamy by concealing former marriage, S. 495 
Birth, concealment of, S. 318 
Body, offences relating to, Ss. 299 — 377 
Books, obscene, Ss. 292, 293 
Bound by law, belief as to, S. 76 
Breach of contract of service S. 490 
Breach of contract to serve at distant place where 
servant conveyed at master’s expense, S. 492 
Breach of contract to supply wants of helpless person, 
S. 491 

Breach of trust, S. 405 

Breaking open receptacle by one entrusted with its 
custody, S. 462 

Breaking open receptacle containing or supposed to 
contain property, S, 461 
British India defined, S. 15 
Building, neglect in repairing, S. 288 
Burial places, trespass on, S. 297 
Buying a slave, S. 370 
Buying minor for prostitution, S. 373 
Buying or bidding for property illegally, S. 185 
Cancellation of will, authority to adopt, etc., S. 477 
Causing death by negligence, S. 304-A 
Causing death, meaning, S. 299, Expl. 1, 2 
Causing disappearance of evidence, S. 201 
Certificate, issuing or signing false one, S. 197 
Charge, making falsely, S. 211 
Cheating and inducing to deliver property, S. 420 
Cheating by personation, S. 416 
Cheating by personation, punishment for, S. 419 
Cheating de^ed, S. 415 
Cheating, punishment for, S. 417 
Cheating with loss to one entitled to protection by 
offender, S. 418 

Child, exposure or abandonment of, S. 317 
Child, immunity, from punishment, Ss. 82, 83 
Child in mother’s womb, S. 299, Expl. 3 
Claim, false, to property to prevent seizure, S. 207 
Claim, mak^g falsely in court, S. 209 
Clerk, property in possession of, S. 27 
Co-habitation with woman by deceiving her to be her 
husband, S. 493 

Coin, counterfeit, import and export, S. 237 
Coin, counterfeiting, S. 231 

Coin defined, S. 230 

Coin, delivery of, knowing it to be altered, S. 250 
Coin, delivery of one, when alteration not first known. 
S. 254 

Coin, delivery -with knowledge of counterfeit nature, 
S. 239 

Coining instrument, taking from mint, S. 245 

Coin, known as counteri^it when firet posseseed, 
S, 242 ’ 
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Coin, making or selling instruments for counterfeit- 
ing, S. 233 

Coin not known as counterfeit when first possessed, 
S. 241 

Coin, offences relating to, S. 254 
Coin, preparation of different weight, S. 244 
Collection of arms to wage war, S. 122 
Combustibles, neglect of, S. 285 
Commencement of right of defence of property, S. 105 
Commencement of right of private defence, S. 102 
Commitment for trial illegally, S. 220 
Communication made for benefit, S. 93 
Commutation of death sentence, S. 54 
Commutation of sentence of transportation for life, 
. S. 55 

Composition of coin, difference in, Ss. 244, 246 
Compulsory labour, S. 374 
Concealmg deserters from Army and Navy, S. 137 
Concealing design to commit offence punishable vith 
death, S. 118 

Concealing design to commit offence punishable with 
imprisonment, S. 120 
Concealing stolen property, S. 414 
Concealing with intent to wage war, S. 123 
Concealment by husband or wife or vice versa, S. 212 
Concealment by public servant of design to commit 
offence, S. 118 
Concealment of birth, S. 31 8 
Concealment of property, S. 424 
Concealment of property to defraud creditors, S. 421 
Concealment of property to prevent its seizure, S. 206 
Confession, grievous hurt to extort, S. 331 
Confession, hurt to extort, S. 330 
Confinement, illegal, S. 220 
Confinement wrongful defined, S. 340 
Consent as excuse for an offence, meaning of, S, 90 
Consent, effect of, Ss. 87, 90, 9l 
Consent, impossibility to obtain one, effect, S. 92 
Consent not a sufficient excuse, S. 91. 

Conspiracy, Criminal, Ss. 120-A and 120-B (Chap, 
V-A) 

Conspiracy to wage war against Queen, S. 121-A 
Constraint, grievous hurt in, S. 329 
Constraint, hurt to cause, S, 327 
Construction of definitions in I.P.C., Ss. 6 and 7 
Contempt of lawful authority, Ss. 172 — 190 (Chap. X) 
Continuance' of right of defence of property, S. 105 
Continuance of right of private defence, S. 102 
Continuing nuisance after injunction, S. 291 
Convenience, offences rotating to, Ss. 268 — 294-A 
Conveying in overloaded or unsafe vessel, S. 282 
Corpse, indignity to, $. 297 
Corruptly making report by public servant, S. 219 
Counterfeit coin, export or import, S. 237 
Counterfeit, defined, S. 28 
Counterfeiting bank or currency notes, S. 489-A 
Counterfeiting coin, S. 231 
Counterfeiting coin; abetting of, S. 236 
Counterfeiting Govt. Stamp de^ed, S. 255 
Octenterfrtting instrument or material for preparing 
stamp, S« 256 

CountOTeiting mark used by public servant, S. 484 
Counterfeiting mark used for authenticating forged 
document, S. 475 

Counterfeiting, presumption as to, S. 28, Expl. 2 
Couhf^eiting Queen^s coin, S, 232 
Cbnnterfeitmg ti^e or property mark, S. 483 
Counterfeit Queen's coin, import and export of, 

Cotarterfeit seal, possession of, Ss. 472, 473 
Court, insult^ofi 2^B 


Creditors, fraud on, Ss. 421, 422 
Criminal breach of contract of service, S. 490 
Criminal breach of trust, S. 405 
Criminal breach of trust by clerk or servant, S. 408 
Criminal breach of trust by public servant, bank, 
merchant or agent, S. 409 
Criminal breach of trust, carrier, S. 407 
Criminal breach of trust, punishment for, S, 406 
Criminal conspiracy, Ss, 120-A and 120-B, (Chap, 
V-A.) 

Criminal conspiracy defined, S. 120-A 
Criminal conspiracy, punishment for, S. 120-B 
Criminal force defined, S. 350 

Criminal force, deterring public servant in his duty, 
S. 353 

Criminal force in wrongfully confining a person, 
S. 357 

Criminal force on provocation, S. 358 
Criminal force to commit theft, S. 356 
Criminal force to dishonour a person, S. 355 
Criminal force to woman, S. 354 
Criminal force without provocation, punishment for, 
S. 352 

Criminal intimidation, S. 503 

Criminal intimidation by anonymous letters, 
S. 507 

Criminal intimidation, punishment for, S. 506 
Criminal misappropriation, S. 403 
Criminal trespass defined, S. 441 
Criminal trespass punishment for, S. 447 
Culpable homicide, S. 299 
Culpable homicide, attempt to commit, S. 308 
Culpable homicide, punishment, S. 304 
Currency notes, counterfeiting, S. 489-A 
Custody, escape from, Ss. 224, 225-B 
Custody, escape from, suffered by public servant, 
Ss. 223, 225-A 

Dacoits, harbouring of, S. 216-A 
Dacoity defined, S. 391 
Dacoity, preparation of, S. 399 
Dacoity, punishment for, S. 395 
Dacoity with attempt to cause death or grievous hurt, 
S. 397 

Dacoity with deadly weapons, S. 398 

Dacoity with murder, S. 396 

Damage to place of worship, S. 295 

Danger to public line of navigation, S. 283 

Dealing in slaves, S. 371 

Dealing in stolen property, S. 413 

Death by consent, S. 300, excep. 5 

Death by negligence, S. 304-A 

Death by public servant, S. 300, excep. 3 

Death caused during miscarriage, S. 314 

Death caused under private defence, S. 300, excep. 2 

Death causing of, meaning, S. 299, expl. 1* 2 

Death defined, S. 46 

Death, effect of on levy of fine, S* 70 

Death in sudden fight, S, 300, excep. 4* 

Death of person not intended. S. 301 
Death of quick unborn child, S. 316 
Death, meaning of, S. 299 
Death sentence, commutation -of , S. 54 
Deceitful co-habitation, S. 493 
Decency, offences relating to, Ss. 292*294-A 
Defamation defined, S. 499 
Defamation, punishment for, S. 500 
Defiling place of worship, S. 295 
Definitions, construction, Ss. 6, 7. 

Defrauding creditors, Ss. 421, 422 

Delivery of coin, knowing to be. counterfeit, *8. 239 

Delivery of Que^n'S; coin knowing to be counterfeit; 
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Depredations on territories of powers in pace witH 
Queen, S. 126 

Deserters from Army and Navy, harbouring of, S, 136 
Desertion by soldier or sailor, abetment of, S. 135 
Destruction of document useful as evidence, S. 204 
Destruction of will, authority to adopt, etc., S. 477 
Detaining married woman, S. 498 
Disaffection defined, S. 124-A, expl. 1 
Disapprobation of measures of administrative actions 
of Govt, is no Sedition, S. 124, expl. 2 and 3 
Dishonestly making false claim in court, S. 209 
Dishonestly, meaning of, S. 24 
Dishonest misappropriation, S. 403 
Dishonest removal of property, S. 424 
Disobedience of law by public servant intending to 
cause injury, S. 166 

Disobedience of law by public servant to save offend- 
er. S. 217 

Disobedience of quarantine rule, S. 271 
Disobeying injunction to stop nuisance, S. 291 
Disobeying order of public servant, S. 188 
Disposing a person as a slave, S. 370 
Disturbing religious assembly. S. 296 
Divine displeasure, threat of, S, 508 
Document defined, S. 29 

Document, destruction of, to prevent its being used 
as evidence, S. 204 
Doubtful offence, punishment, S. 72 
Drink, adulteration of, S. 272 
Driving rashly, S. 279 
Drugs, adulteration of, S. 274 
Drunken person, misconduct in public by, S. 510 
Duration of right of defence of property, S. 105 
Duration of right of private defence, S. 102 
Effacing writing from Govt. Stamp, S. 261 
Endangering safety, Ss. 336, 337, 338 
Engaging in trade by public servant, S. 168 
Engraving defamatory matter, S. 501 
Enhanced punishment for previous convicts, S. 75 
Enmity between classes, promoting of, S. 153-A 
Enticing married woman, S. 498 
Erasing mark from Stamp, S. 263 
Escape from custody suffered by public servant, 
Ss. 223, 225-A 

Escape from lawful custody, Ss. 224, 225-B 
Escape of state prisoner aiding or harbouring, S. 130 
Escape of state prisoner allowed or suffered by public 
servant, Ss. 128, 129 
Europeans, sentences in cases, S. 56 
Evidence, causing disappearance of, to screen offend- 
er, S. 201 

Evidence, fabricating false one, S. 192 
Evidence, giving false evidence, S. 191 
Exhibition of false mark or buoy, S. 281 
Expectng to be a public servant, meaning of, S* 161, 
exph 

Explosives, neglect of, S. 286 
Export of counterfeit coin, S. 237 
Export of counterfeit Queen’s^coin, S. 238 
Exposure of children, S. 317 
Extent of S, 1. 

Extorting confession, grievous hurt in, S. 331 
Extorting confession, hurt for, S. 330 
Extorting confession, wrongful confinement for. 
S. 348 

Extortion after threat of death, Ss. 386, 387 
Extortion after threat of injury, S, 385 
Extortion by threat of accusation of offence, 
Ss. 388, 389 

Extortion defined, S. 383 
Extortion, grievousjhurt in, S. 329 
' Extortiofi; hurt to commit, * S. 327 
Extortion, punishment for, S, 384 - • ‘ ^ 


Extortion, when amounts to robbery, S. 390 
Extortion, wrongful confinement to commit, S. 347 
Extra-territorial offences, S. 4. 

False authentication of forged documents, Ss. 475, 476 
False certificate, issuing or signing, S. 197 
False certificate, using one, S. 198 
False charge of offence, S. 211 
False claim, making of, in court, S. 269 
False claim to property to prevent its seizure, S. 207 
False document defined, S. 464 
False evidence, fabricating, S. 192 
False evidence, giving of, S. 191 ’ ' 

False evidence, giving with intent to procure convic- 
tion of capital offence, S. 194 
False evidence giving with intent to procure convic- 
tion of offence punishable with transportation or 
imprisonment, S. 195 

False evidence, punishment for giving, S. 193 
False evidence, using of, S. 196 
False information, giving, S. 177 
False information, giving to screen offender, S. 201 
False information respecting an offence committed, 
S. 203 

False information to public servant, S. 182 
False mark on, packages of goods, S. 487 
False mark or buoy, S. 281 
False oath, S. 181 

False personation in a suit or proceedings, S. 205 
False property mark, use of, S. 481 
False statement in declaration using, as evidence, 
S. 199 

False trade mark, using, -S. 480 
False weight or measure, Ss. 264, 265 
Falsification of accounts, S. 477-A 
Feminine gender, S. 8 
Fictitious stamps, S. 263-A 
Fine, amount of, S. 63 
Fine, effect of death, S. 70 
Fine, levy of, S. 70 
Fine, non-payment, Ss. 64, 69 
Fine, partpayment, S. 69 
Fire, neglect of, S. 285 
Food adulteration, S. 272 
Force defined, S. 349 
Forfeiture of property, Ss. 61, 62 
Forged document defined, S. 470 
Forged document, using as genuine, S. 471 
Forgery defined, S. 463 
Forgery for cheating, S, 468 
Forgery for harming reputation, S. 469 
Forgery of court record or public register, S. 466 
Forgery of one^s own name, S. 464, expl, 1 
Forgery of will or authority to adopt, etc. S. 467 
Forgery, punishment, for, S. 465 
Fouling water of public spring, S. 277 
Framing incorrect document by public servant. S. ' 167 
Framing incorrect record by public servant to save 
offender, S, 218 . ' . * . ^ l 

Fraud on creditors, Ss, 421, 422 
Fraudulent claim to property to ■ prevent its sei^re. 
S. 207 . u 

Fraudulently going through marriage certoonly, S. ^9$ 
Fraudulently meaning of, S. 25 
Fraudulently obtaining decree, S. 210 ‘ 

Fraudulently suffering decree, S. 208 
Fraudulent removal of prope?rty, §. 424 
Fraudulent removal or boncealmiiaat of property. 
S,206 

Funeral ceremony, disturbance to, 297 
Furnishijag false information, §.‘177 
Gaining wrongfnlly, iheaning 6f, $. 23 
Gang of dacoits, S. 400 ’ 

Gang of thieves, 46l 
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Garb or token of public servaint, S. 171 
Gender, S. 8 

General exceptions, Ss. 76 — 106 (Cbap. IV) 

General explanations, Ss. 6 — 52 (Chap. II) 

Gesture to insult woman, S. 509 
Good faith defined, S. 52 
Government defined, S. 17 
Government of India defined, S. 16 
Government stamp, offences relating to Ss. 255 — 263 A 
Gratification for exercising personal influence with 
public servant, S. 163 
Gratification, meaning of, S. 161, expl. 

Gratification, taking of, by public servant, S. 161 
Gratification to influence public servant, S. 162 
Gratification to recover stolen property, S. 215 
Gratification to screen offender, Ss. 213, 214 
Grievous hurt by act endangering safety, S, 338 
Grievous hurt by dangerous weapons, S. 326 
Grievous hurt caused during lurking house trespass 
or house-breaking, S. 459 
Grievous hurt defin^, S. 320 
Grievous hurt on provocation, S. 335 
Grievous hurt, punishment for S. 325 
Grievous hurt to deter public servant from his duty, 
S. 333 

Grievous hurt to extort confession or restoration of 
property, S. 331 

Grievous hurt to extort property or constrain to ille- 
gsd act, S. 329 

Habitual deaUng in slaves, S. 371 
Habitually dealing in stolen property, S. 413 
Harbour as used in Ss. 212, 216, 216-A,‘ meaning of, 
S. 216-B 

Harbouring deserters from Army and Navy, S. 136 
Harbouring husband by wife or vice versa, S. 212 
Harbouring ofiender, S. 212 
Harbouring offender escaped from custody, S. 216 
Harbouring persons tried for unlawful assembly, 
S. 157 

Harbouring robbers and dacoits, S. 216-A 
Harm, acts causing slight harm, S. 95 
Harm caused to innocent person in exercise of 
private defence, S. 106 
Health offences relating, Ss, 268 — 294-A 
‘He' includes ‘she’, S. 8 
Hiring persons for unlawful assembly, S. 150 
Homicide (culpable), S. 299 

House-bre^ng after preparing to cause hurt, assault 
or wrongful restraint, S. 455 
House-breaking by night after- preparing to cause 
hurt* assault or wrongful restraint, S. 458 
House-breaking by night defined, S. 446 
House-breaking by night, joint liability, S. 460 
House-breaking by night, punishment for, S. 456 
House-breaking by night to commit offence punish- 
able with imprisonment, S. 457 
House-bresddng d^ed, S, 445 
House-breaking, punishment for, S. 453 
House-breaking to commit offence punishable with 
imprisonment, S. 454 

House trespass, after preparation for hurt, assault 
or wrongful restraint, S- 452 
House trespass, defined, S.442 
House trespass, punishmentdor, S. 448 
House trespass, to commit offence punishable with 
death, S. 449 

^ouse trespass to commit offence punishable with im- 
prisonment, S. 451 

House trespass to commit offence punishable with 
bfansportation for life. S. 450 
Hu man body, offences relating to, Ss. 299 — 377 
Hurt by act endangering safety, S. 337 
Hurt dangerous weapons or means*, S» 324 


Hurt by poison, S. 328. 

Hurt caused in committing robbery, S. 394 
Hurt defined, S. 319 
Hurt, offences of, Ss. 319 — 338 
Hurt on provocation, S. 334 
Hurt punishment for, S. 323 
Hurt to deter public servant from duty, S. 332 
Hurt to extort confession or compel restoration, 
S. 330 

Hurt to extort property or constrain to illegal act, 
S. 327 

Husband and wife, S. 212 
Illegal commitment or confinement, S. 220 
Illegal gratification, S* 161 
Illegally buying or bidding for property, S. 185 
Illegal, meaning of, S. 43 
Imitating soldier or sailor, S. 140 
Immoral books, Ss. 292, 293 
Import of counterfeit coin, S. 237 
Import of counterfeit Queen's coin, S, 238 
Imprisonment to be described by Court, S. 60 
Incorrect record, preparation of, by public servant, 
S. 218 

Indian Marine Service, application of Chap. VII to, 
S. 138-A 

Infection of dangerous disease, S. 269, 270 
Information, false information to public servant, 
S. 182 

Information giving false one, S. 177 
Information, omission to give, S. 176 
Injunction, disobedience of, S. 291 
Injuries to unborn children, Ss. 312—316 
Injuring place of worship, S. 295 
Injury defined, S. 44 

Innocent person, harm caused in exercise of right of 
private defence, S. 106. 

Instruments for forging Bank or Currency notes, 
S. 489-D. 

Insubordination by soldier or sailor, abetment of, 
S. 138 

Insulting modesty of of woman, S. 509 

Insult of judge, S. 228 

Insult to provoke breach of peace, S. 504 

Intercourse against order of nature, S. 377 

Intimidation, criminal, S. 303 

Intoxication as an excuse for offence, Ss. 85, 86 

Intoxication, misconduct in public by one with, S. 510 

Introduction, Ss. 1*^5 (Chap. 1.) 

Irrigation works, inj^ to, S. 430 
Joint liability in lurking house trespass or house break- 
ing by night if death or grievous hurt caused, 
S. 460 

Judge defined, S. 19 
Judge, insult of, S. 228 
Judicial Acts, S. 77 

Judicial proceedings, meaning of, S, 193, expl. 1 and 2 
Juror, personation of, S. 229 
Justified by law. belief as to, S. 79 
Keeping lottery ofiSce, 294-A 
Kidnapping child under ten years, S. 369 
Kidnapping from British India defined, S. 360 
Kidnapping from lawful guardianship defined, S. 361 
Kidnapping of two kinds, S. 359. 

Ifidnappmg, punishment for, S. 363 
Kidnapping to cause hurt or for slavery, S. 367 . 
Kidnapping to commit murder, S. 364 
Kidnapping to compel marriage. S. 366 
Kidnapping to confine wrongfully, S. 365 
Killing animal worth fifty rupees, S. 429 
Killing animal worth ten rupees, S, 428 

Knowingly joining unlawful assembly oommauded to 
disperse, S, 151 
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Landholders, on whose land unlawful 
held — Liability of, S. 154 
Lawful guardian in S. 361 defined, S. 361, expl. 

Legally bound to do, meaning of, S. 43 
Legal remuneration, meaning of, S. 161, expl. 

Levy of fine, S. 70 

Life convict, attempt to murder by, S, 307 
Life convict, murder by, S. 303 
Life defined, S. 45 

Life, offences affecting, Ss. 299 — 311 
Local law defined, S. 42 
Losing wrongfully, meaning of, S. 23 
Lottery office, S. 294-A 
Lunatic exempt from punishment, S. 84 
Lurking house trespass after preparing to cause hurt, 
assault or wrongful restraint, S. 455 
Lurking house trespass by night after preparing to 
cause hurt, assault or wrongful restraint, S. 458 
Lurking house trespass by night defined, S. 444 
Lurking house trespass by night — ^Joint liability, 

S. 460 

Lurking house trespass by night, punishment for, 
a 456 

Lurking house trespass by night to commit offence 
punishable with imprisonment, S. 457 
Lurking house trespass defined, S. 443 
Lurking house trespass, punishment for, S. 453 
Lurking house trespass to commit offence punishable 
with imprisonment, S. 454 
Machinery, neglect of, S. 287 
Maiming animal worth fifty rupees, S. 429 
Maiming animal worth ten rupees, S. 428 
Making false document defined, S. 464 
Making false weight or measure, S. 267 
Making instrument for counterfeiting coin, S. 233 
Making instrument for' counterfeiting Queen’s coin, 
S. 234 

Making instrument for counterfeiting stamp, S. 257 
Making instrument for counterfeiting trade or proper- 
ty mark, S. 485 

Making instrument for forging or counterfeiting bank 
or currency notes, S. 489-D 
Man defined, S. 10 

Marriage ceremony, fraudulently going through, 
S. 496 

Married woman, enticing or detaining, S. 498 

Measures, offences relating to, Ss. 264—267 I 

Member of unlawful assembly, S. 142 

Minor, sale and purchase for prostitution, Ss. 372, 373 

Mint employees, Ss. 244, 245 

Misappropriation, S. 403 

Misappropriation of property in possession of deceas- 
ed, S. 404 

Miscarriage, Ss. 312 — 316 
Miscarriage, punishment, S. 312 
Miscarriage without woman’s consent, S. 313 
Mischief after preparation to cause death or hurt, 

3^ 44Q 

Mischief by causing damage up to fifty rupees 
S* 427 

Mischief by fire or explosive, Ss. 435, 436 
Mischief by fire or explosives to destroy a vessel, 
S. 438 

Mischief by injuring one’s own property, S. 425,expl. 2 
Mschief by injury to irrigation works, S. 430 
Mschief by injury to land mark, S. 434 
Mischief by injury to lighthouse or sea mark, S. 433 
Mischief by injury to public drainage, S. 432 
Mischief by injury to road, river, bridge, or channel, 
S. 431 

Mischief by injury to vessel, S. 437 
MisQhief by killing animal worth fifty rupees, S. 429 
Mi^hM by killing animal worth ten rupees, S* 428 
Cr.P-llS 
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Mischief by running vessel aground to commit theft 
S. 439 

Mischief defined, S. 425 

Mischief, public, S. 505 

Mischief, punishment for, S. 426 

Misconduct in public by drunken person, S. 510 • 

Misfortune, offence due to, S. 80 

Mistake of fact, Ss. 76, 79 

Mistake of Law, Ss. 76, 79 

Month defined, S. 49 

Morals, offences relating to, Ss. 292, 294-A 

Motive or reward for doing, meaning of, S. 161 , expl. 

Moveable property defined, S. 22 

Murder, S. 300 

Murder, attempt to, S. 307 

Murder by life convict, S. 303 

Murder, punishment, S. 302 

Mutiny, abetment of, Ss. 131, 132 

Navigating rashly, S. 280 

Neglect in repairing buildings, S. 288 

Neglect in taking care of animals, S. 289 

Neglect of explosives, S. 286 

Neglect of fire or combustibles, S. 285 

Neglect of machinery, S. 287 

Neglect of poisonous substances, S. 284 

Negligently causing death, S. 304-A 

Non-attendance under an order of public servant, 

S. 174 

Non-payment of fine, Ss. 64, 69 
Non-production of document under order of public 
servant, S. 175 

Notes, Bank or currency, counterfeiting, S. 489-A 

Notice, omission to give to public servant, S. 176 

Noxious atmosphere, S. 278 

Noxious food or drink, sale of, S. 273 

Nuisance after injunction, S. 291 

Nuisance (public) defined, S. 268 

Number, singular includes plural, S. 9 

Oath defined, S. 51 

Oath, refusal to take, S. 178 

Oath, taking false oath, S. l8l 

Obscene books, Ss. 292, 293 

Obscene songs and acts, S. 294 

Obstructing public servant in discharge of his func- 
tions, S. 186 

Obstructing public servant suppressing riot, S. 152 
Obstructing sale by public servant, S. 184 
Obstruction to apprehension, Ss, 224. 225-B 
Obstruction to apprehension of another. Ss, 225, 225-B 
Obstruction to public line of navigation, S. 283’ 
Obstruction to taking property by public servant, 
S. 183 

Obtaining fraudulent decree, S. 210 
Offence as used in Ss. 176, 177, 1.P.C., meaning of, 
S. 177, Expl. 

Offence as used in Ss.'201, 202 and 203,:I.P.C. mean- 
ing of, S. 203 
Offence defined, S. 40 
Offence doubtful, punishment, S. 72 
Offence falling within separate definitions, punishment 
S. 71 

Offence made up of several offences, punishment 
S. 71 

Offence in S. 212 defined, S. 212 
Offences affecting health — safety, convenience Dec- 
ency and Morals, Ss. 268 — 294-A 
Offences affecting human body, Ss. 299— 377 
Offences affecting life, Ss. 299*— 311 
Offences against public justice, Ss. 191—229, 
(Chap. XI) 

Offences against property, Ss, 378 — 462 
Offences against public tranquility, Ss, 141—160, 
(Chap. VIII) 
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Offences against state, Ss. 121—130 (Chap, VI) 

Offences of hurt, Ss. 319^338 

Offences relating to Army and Navy, Ss, 131 — ^140, 
(Chap. VII) I 

Offences relating to coin and Govt, stamps, 
Ss. 230— 263-A 

Offences relating to public servants, Ss, 161 — 171, 

(Chap, IX) 

Offences relating to religion, Ss. 295 — ^298 
Offences relating to weights and measures, 
Ss. 264— 267 
Officer defined, S. 131 
Omission defined, S. 33 

Omission to apprehend by public servant, S. 225-A 
Omission to apprehend offender by public servant; 
S. 221 

Omission to apprehend person under sentence, S. 222 
Omission to assist public servant, S. 187 
Omission to give information respecting an offence, 
S. 202 

Omission to give notice or information, S. 176 
Overloaded vessel, conveying in, S. 282 
Part-payment of fine, S. 69 
Payment of fine in part, S. 69 
Penal servitude instead of transportation, S. 56 
Personating a public servant, S. 170 
Personation, false, m suit or proceeding, S. 205 
Personation of juror or assessor, S. 229, 

Person defined, S. 11 

Person for whose benefit riot committed, liability of, 
S.155 

Person of unsound mind exempt from punishment, 
S. 84 

Place of worship, injuring, S. 295 
Poison, hurt by, S. 328 
Poisons, neglect of, S. 284 
Possessing false weight or measure, S. 266 
Possessing forged document knowing to be forged, 
S. 474 

Possessing forged or counterfeit currency notes, 
S. 489-C 

Possessing instrument for counterfeiting trade or 
property mark, S. 485 

Possessing instrument for forging bank or currency 
notes, S. 489-D 
Possesion, meaning of, S. 27 
Possession of altered coin, S. 252 
Possession of altered Queen’s coin, S. 253 
Possession of counterfeit seal, Ss. 472, 473 
Possession of counterfeit stamp, S. 259 
Possession of instrument or material for using for 
counterfeiting coin, S. 235 

Possession of instrument or material for using for 
counterfeiting Queen’s coin, S. 235 
Possession of obscene matter, S. 293 
Preparation to commit dacoity, S. 399 
Presidency defined, S. 18 
Presumption as to counterfeiting, S. 28, expl. 2 
Preventing child being born alive, S. 315 
Preventing proclamation, S. 173 
Prev^ting service of summons, S. 173 
Previous convicts, enhanced punishment, .S 75 
Printing defamatory matter, S. 501 
Printing obscene matter, S. 292 

Rivate defence, commencement and continuation of 
S. 102 

Private defence exists against a public servant, S. 99, 
ejcpl. 1 and 2 

Private defence exists as against children, lunatics. 
etCr.'-S, 98 

Private. defence of bpdy aud property of self and 


Private defence of body extending to harm other than 
death, S. 101 

Private defence of body extends to causing death, 
S. 100 

Private defence of property, extending to causing 
death, S. 103 

Private defence of property, extending to causing 
harm short of death, S. 104 
Private defence no excuse in certain cases, S. 99 
Private defence, no right as against public servant, 
S. 99 

Private defence, right, as to, Ss. 96 — 106 
Private defence when harm caused to innocent person, 
S. 106 

Prohibition of fictitious stamps, S, 263- A 
Promoting enmity between classes, S. 153-A 
Property, forfeiture of, Ss. 61, 62 
Property in possession of wife, clerk or servant, S. 27 
Property mark defined, S. 479 
Property mark, tampering with, S. 489 
Property mark, use of false one, S. 481 
Property offences against, Ss. 378 — 462 
Property, restoration, grievous hurt for, S. 331 
Property, restoration, hurt to cause, S. 330 
Prostitution, selling and buying minors for, Ss. 372, 
373 

Provocation, S. 300, excep. 1 
Provoking riot, S. 153 

Public servant abetting offence punishable with im- 
prisonment, S. 116 

Public servant, allowing or suffering escape of prisoner 
of state, Ss. 128, 129 

Public servant, buying or bidding for property, S. 169. 
Public servant conceding design to commit offence, 
S.118 

Public servant corruptly making report in judicial 
proceeding, S. 219. 

Public servant defined, S. 21 

Public servant disobeying law to cause injdry to 
others, S. 166 

Public servant disobeying law to save offender, S. 217 
Public servant disobeying order of, S, 188 
Public servant framing incorrect document intending 
to cause injury, S. 167 

Public servant framing incorrect record to save offen- 
der. S. 218 
Public defined, S. 12 

Public health, offences relating to, Ss. 268— 294-A 
Public mischief, S. 505 
Public nuisance defined, S. 268 
Public nuisance general, S. 290 
Public register, forgery of, S. 466 
Public servant, obstructing while suppressing riot, 
S. 152 

Public servant, obstruction to, in his duties, S. 186. 
Public servant, omission to apprehend or suffering 
escape, S. 225-A 

Public servant, omission to assist, S. 187 
Public servant, omitting to apprehend offender, 
S. 221 

Public servant omitting to apprehend person under 
sentence, S. 222 

Public servant, personating one, S. 170 
Public servant suffering escape from custody, S. 223, 
225.A 

Public servant taking illegal gratification^ S. 161 
Public servant taking valuable thing by, withcrwt 
consideration, S, 165 

Public servant, threat of injury to, S. 189 ; . 

Public servant, unlawfully engaging in trade, S. 

Public servant, wearing garb or token of, S. 171 , 

Punishment, additional, for e^pe from 
‘ SSt 224{' 22'5^3 *1 * ^ > 
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Punistiment, enhancement of for previous convicts, 

S. 75 

Punishment for abetment if offence abetted is com- 
mitted, S. 109 

Punishment for abetment of offence punishable with 
death or transportation for life but the offence is 
not committed, S, 115 

Punishment for abetment where abettor’s intention 
different, S. 110 
Punishment for affray, S, 160 

Punishment for abetment where different act 
committed, S, 111 

Punishment for abetting offence by public or persons 
more than ten, S. 117 

Punishment for abetting offence punishable with 
imprisonment where offence not committed, S, 116 
Punishment for being member of unlawful assembly, 

S. 142 

Punishment for belonging to a gang of dacoits, S, 400 
Punishment for belonging to a gang of thieves, S, 401 
Punishment for cheating, S. 417 
Punishment for cheating by personation, S, 419 
Punishment for criminal breach of trust, S. 406, 
Punishment for criminal conspiracy, S, 120-B 
Punishment for criminal intimidation, S. 506 
Punishment for criminal trespass, S. 447 
Punishment for culpable homicide, S. 304 
Punishment for dacoity, S. 395 
Punishment for defamation, S. 500 
Punishment for extortion, S. 384 
Punishment for forgery, S, 465 
Punishment for grievous hurt, S. 325 
Punishment for house-trespass, S. 448 
Punishment for hurt, S. 323 
Pun^hment for kidnapping, S. 363 
Punishment for lurHng house-trespass or house 
breaking, S. 453 

Punishment for lurking house-trespass or house 
breaking by night, S. 456 
Punishment for mischief, S. 426 
Punishment for murder, S. 302 
Punishment for public nuisance, S. 290 
Punfehment for rape, S. 376 
Punishment for rioting, S. 147 
Punishment for robbery, S. 392 
Punishment for theft, S. 379 
Punishment for thuggee, S. 311 
Punishment for using false mark on packages, S. 488 
Punishment for using false trade or property mark, 
S.482 

Punishment for wrongful confinement, S. 342 
Punishment for wrongful restraint. S. 341 
Punishment, offence made up of several offences, 
S. 71 

Punishments, Ss. 53—75 (Chap. Ill) 

Punishments classified, S. 53 
Punishment, separate and separable offences, S. 71 
Punishment when offence doubtful, S, 72 
Punishment when offence falls within separate 
offences, S. 71 

Punishment where acts constitute more than one 
offence, S. 71 

Purchase of property by public servant, S. 169 
Quarantine rules, disobedience of, S. 271 
Queen defined, S. 13 
Queen’s coin, counterfeiting, S. 232 
Queen’s coin defined, S. 230 

(^een’s coin, delivery of knowing it to be altered, 
S. 251 

Queen’s coin delivery with knowledge of being 
counterfeit, S. 240 

Queens’S' coin, difference in weight or ccwnposition. 


1836 

Queen’s coin, known to be counterfeit when first 
possessed, S. 243 

Queen’s coin making or selling instrument, for 
counterfeiting, S. 234 
Questions, refusal to answer, S. 179 
Quick unborn child, death of, S. 316 
Rape, defined, S. 375 
Rape, punishment for, S. 376 
Rash navigation, S. 2^ 

Rash riding or driving, S. 279 

Reason to believe, meaning of, S. 26 

Receiving property stolen in committing dacoity, 

S. 412 

Receiving property taken in war or depredations, 

S. 127. 

Receiving stolen property, S. 411 

Record of Court, forgery of, S. 466 

Refusal to answer question, S. 179 

Refusal to sign statement, S. 180 

Refusal to take oath, S. 178 

Religion, offences relating to, Ss. 295—298 

Religious assembly, S. 296 

Religious feelings, wounding of, S. 298 

Remission of sentence^ violation of conditions. S. 227 

Removal of property in fraud of creditors, S. 421 

Removal of property to prevent its seizure, S. 206 

Removal of stamp from a document, S. 261. 

Repairs of buildings, neglect in, S. 288 
Reservoir, fouling water of, S. 277 
Resistance to apprehension of another, Ss. 225, 225-B 
Resistance to lawful apprehension, Ss. 224, 225-B 
Resistance to taking property by public servant, 
S. 183 

Restoration of property, grievous hurt to compel, 
S. 331 

Restoration of property, hurt to compel, S. 330. 
Restoration of property, wrongful confinement for, 
S. 348 

Restraint wrongful, defined, S. 339 
Return from transportation, S. 226 
Riding rashly, S. 279 
Right of private defence, Ss. 96—106 
Rioting, meaning of, S. 146 
Rioting, punishment for, S. 147 
Rioting, with deadly weapons, S. 148 
Robbers, harbouring of, S. 216-A 
Robbery with attempt ‘to cause death or grievous 
hurt, S. 397 

Robbery with deadly weapons, S- 398 
Robbery when amounts to dacoity, S. 391 
Robbery defined, S. 390 
Robbery, punishment for. S. 392 
Safety, offences relating to Ss. 268— 294-A 
Sale by public servant, obstruction to, S. 184 
Sale of adulterated drugs, S. 275 
Sale of counterfeit Govt, stamp, S. 258 
Sale of defamatory matter, S. 502 
Sale of drug, under wrong name, S* 276 
Sale of goods marked with counterfeit trade or pro- 
perty marks, S. 486 
Sale of noxious food or drink, S. 273 
Sale of obscene matter, S. 

Screening offender, S. 201 
Screening offender by gratification, Ss. 213» 214 
Screening offender, compoundable offence excepted, 
S. 214. expl. 

Section defined, S. 50 
Sedition, S. 124-A 

Seduction of soldier or sailor, S. 131 
' Selling false weight or measure, S, 267 
3eUing instrument for counterfeiting coin, S. 233 
Selling instrument for counterfeiting Queen’s coin, 
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Selling instrument for counterfeiting stamp, S. 257 
Selling minor for prostitution, S. 372 
Sentence of death, commutation of, S. 54 
Sentence of transportation for life, commutation, 
S. 55 

Separable offences, punishment, S. 71 
Separate ofiences, punishment, S. 71 
Statement, refusal to sign, S. 180- 
Stolen property defbaed, S. 410 
Sepulchre, trespass on, S. 297 
Servant of the Queen defined, S. 14 
Servant, property in possession of, S. 27 
Singular includes plural, S. 9 
Slaves, dealing in, Ss. 370 and 371 
Slight harm no ofience, S. 95 
Soldier defined, S. 131 

Soldier or sailor, abetment of desertion by, S. 135 
Soldier or sailor, abetment of insubordination by 
S. 138 

Soldier or sailor assaulting his superior, abetment of, 
Ss. 133 and 134 

Soldier or sailor, seduction of, S. 131 

Soldier or sailor, wearing garb or token of, S. 140 

Solitary confinement, limit of, Ss. 73, 74 

Solitary confinement , when and how awarded, S. 73 

Songs, obscene, S. 294 

Special law defined, S. 41 

Spread of dangerous disease, Ss. 269 and 270 

Stamp, ofiences relating to, Ss. 255 — 263-A 

Stolen property gratification for recovery, S. 215 

Sudden fight, S. 300, excep. 4 

Suffering decree to be passed fraudulently, S. 208 

Suicide, abetment of, S. 306 

Suicide, attempt of, S, 309 

Suicide of child or insane or intoxicated person, 
S. 305, 

Summoris, ’evading service, of, S, 172 
Summons, preventing service of, S. 173 
Taking away married woman, 8. 498 
Taking valuable thing by public servant, S, 165 
Tampering with property mark, S. 489 
Theft after preparation of death or hurt, S. 382 
Theft by clerk or servant, S. 381 
Theft in dwelling bouse, S. 380 
Theft, meaning of, 8. 378 
Theft, punishment for, S. 379 
Threat as an excuse for an offence> S, 94 
Threat of divine displeasure, 8. 508 
Threat of injury to prevent a person from applying to 
public servant, 8. 190 
Threat of injury to public servant, 8. 189 
Threat to cause death or grievous hurt, S. 506 
Thug, defined, 8. 310 
Thug, punishment for being, S. 311 
Trade by public servant, S. 168 
Trade mark, defined, S. 478 
Trade mark using false one, S. 460 
Transfer with false consideration, S. 423 
Transfer without consideration, S. 423 

commutation of sentence of 

o. 55 

Transportation for life means 20 years, S. 57 
Transportation instead of imprisonment, S 59 
Transportation, return from, S. 226 
Transportation, when begins, 8. 58 


Trespass, criminal, defined, S. 441 
Trespass on burial places, S. 297 
Unborn children, injuries to, Ss. 312 — 316 
Unlawful assembly, all members liable, S. 149 
Unlawful assembly armed with deadly weapons, 
8. 144 

Unlawful assembly being hired tor taking part in, 
8. 158 

Unlawful assembly, commanded to disperse, 
Ss. 145, 151 

Unlawful assembly defined, S. 141 
Unlawful assembly hiring persons for, S. 150 
Unlawful compulsory labour, 8. 374 
Unlawful return from transportation, S. 226 
Unnatural offence, S. 377 
Unsafe vessel, conveying in, S. 282 
Use of counterfeit Govt, stamp, S. 260 
Use of false weight, S. 264 
Use of used up Govt, stamp, S. 262 
Using false property mark, 8. 481 
Using false trade mark, S. 480 
Using forged document as genuine, S. 471 
Using forged or counterfeit currency or bank notes, 
8. 489 B 

Valuable security defined, S. 30 

Valuable security, forgery of, S. 467 

Vessel' defined, S. 48 

Violation of remission conditions, S. 227 

Vitiating atmosphere, S. 278 

Voluntarily causing grievous hurt, meaning, 8. 322 

Voluntarily causing hurt meaning of, S. 321 

Voluntarily, meaning of, S. 39 

Waging war against Queen, S. 121 

Waging war with Queen’s allies, S. 125 

Weapons, hurt and grievous hurt by, Ss. 324» 326. 

Weight of coin, difference in, Ss. 244—246 

Weights, ofiences relating to, Ss. 264 — 267 

What can be subject of theft S. 378, expl, 1 

Wife, property in possession of. S. 27 

Will, defined, S. 31 

Will, destruction or cancellation, S. 477 
Will, forgery of, S. 467 
Woman defined, S. 10 
Words to insult modesty of woman, S. 509 
Worship, place of, S. 295 
Wounding religious feelings, S. 298 
Wrongful confinement defined, S. 340 
Wrongful confinement for ten or more days, S. 344 
Wrongful confinement for three or more days, S. 343 
Wrongful confinement in secret, S. 346 
Wrongful confinement of kidnapped or abducted 
person, S. 368 

Wrongful confinement of person ordered to be re- 
leased, S. 345 

Wrongful confinement, punishment for, S. 342 
Wrongful confinement to extort confession or compel 
restoration of property, S. 348 
Wrongful confinement to extort property or constrain 
to illegal Act, S. 347 
Wrongful gain defined, S. 23. 

Wrongful loss defined, S. 23 
Wrongful restraint defined, S. 39 
Wrongful restraint, punishment for, S. 341 
Year defined, S. 49 


PEKAL CODE (1860)— Construction. 

of India and that of England difler in sundry respecfisj.* 
and the Cede has first of all to be construed in accord-* 
ance with its natural meaning and irrespeqfiye of any 
assumed intention on the part of its framers to leave* 
Unaltered the law as it existed before, (Lori^ Sumner^ 


PENAL CODE (1860). 

-’^Construction, 

JV aiura I meani ng tqjie given . 

India is prescribed by and so 
far as It goes is contained, in the Indian Penal Code- 
accordingly (as the Cede itself sho.t-s) The criS law 
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PENAL CODE (1860)-~Corp oration. 

Barendra V, Emperor. 85 I.G. 47= 

29 G.W.N. 181 = 1925 M.W.N. 26 = 
3 Pat. L.R. Cr. 1=6 L. R. P. C. Cp. 1 = 
27 Bom. L.R. 148=6 Pat.L.T. 169 = 52 I.A. 49 = 
52 Cal. 197 = 23 A.L.J. 314=41 G.L.J. 240 = 
26 Or. L.J. 431=26 P. L. R. 60 = 
A.I.R. 1925 P. G. 1=48 M.L.J. 543 (P.C.). 
— Corporation. 

^Damage to reputation — J^ot to mind or body. 

A corporation cannot well suffer damage in mind or 
body. An incorporated company may have a reputa- 
tion for the good conduct of the business or under- 
taking of the company and the company’s reputation 
may be quite distinct from that of any. {Richardson 
and Suhrawardy, JJ.) Superintendent and 
Remembrancer of Legal Affairs, Bengal v. 
Manmatha Bhusan Chatterjee. 84 I.G. 554= 
51 Cal. 250 = 28 G.W.N. 160 = 26 Cr. L.J. 330 = 
A.I.R. 1924 GaL 495. 

— Imprisonment. 

Meaning of. 

Punishment by imprisonment under Penal Code 
means that the ofiender shall go to jail and imprison- 
ment till the rising of Court is evading the statute. 
(Jackson, J) Kunhi Bava v. Emperor. 

114 I.G. 234=1929 M.W.N. 114 = 29 M.L.W. 673 = 
2 M. Cr. C. 75 = 30 Cr. L.J. 247= 
12 A. I. Cr. R. 215=A.I.R. 1929 Mad. 226 = 

56 M.L.J. 550. 

-~Rlght to prosecute. 

— — taken away by other statutes. 

If there exists a right to prosecute under the 
Penal Code, such right cannot be impliedly taken 
away by the provisions of another statute : 22 Cal. 
131, Dist. (Wallace, J) Molaiappa Goundan v. 
Emperor. 115 I.G. 242=30 Cr. L.J. 432= 

52 Mad. 7£ = 28 M.L.W. 621 = 1 M. Cr. C. 317= 
A.I.R. 1928 Mad. 1235=55 M-L.J. 716. 

— Scope. 

Code complete in itself — Earlier case law 

may throw light btit cannot add to. 

The Indian Penal Code is meant to be a codifying 
statute, as a statute intended to be complete in itself 
with regard to the subject-matter with which it deals. 
No doubt a codifying statute does not exclude refer- 
ence to earlier case-law on the subject covered by the 
statute for the purpose of throwing light on the true 
interpretation of the words of the statute where they 
are, or can be contended to be, open to rival cons- 
tructions, but it cannot be argued that matter out- 
side of the statute can be invoked, not by way of 
construing its provisions but of adding something 
to it which is admittedly not to be found within it. 
(Coutis-Tr otter, C. J., Phillips, Krishnan, Beasley 
and Madhavan Nair, JJ.) Tiruvengada Mudali 
t?. Tripur asundari Ammal. S6 I.G. 978 = 

49 Mad. 728=25 M.L.W. 207 = 
1926 M.W.N. 606=27 Cr. L.J. 1026= 
A.I.R. 1926 Mad. 906=51 M.L.J. 112 (F.B.) 
— S. 2^Natiye state. 


0//c«cc in and by subject of, 

A subject of the Native Stale, who is guilty of 
retaining stolen property within the Native State is 
not liable to be punished under the 1. P. C.: 
S All. 523, Foil. (Banerji, J.) GUNJRA v. Emperor. 

96 LC. 655=48 All. 687=24 A.L.J. 767= 
7 L. R. A. Cr. 142=27 Cr. L.J. 991 = 
AJ.R. 1927 AU. 80. 


2‘~*Soope. 

be read with S. 3. 

S^tkm .2, which provides that every person shall be 
liable to punishment ‘'under this Code and not other- 


PENAL CODE(1860), S. 4— Offence in British ship, 
wise” for every act or omission contrary to the provi- 
sions thereof of which he shall be guilty, must be 
read subject to S. 5 which clearly makes a reservation 
with regard to offences specified therein. (Jailal, J,) 
Faqir Singh v. Ali Mahomed. 115 I.G. 428= 
30 Cr. L.J. 460=12 A.I. Cr. R. 413= 
A.I.R. 1929 Lah. 217. 

— S. 4— Completion in India. 

— Foreigner — Triability. 

Where a foreigner is charged with an offence under 
Penal Code, it is immaterial whether the accused 
person is bodily present in British India where the 
offence was completed, or whether his presence there 
is derived by process and intendment of law ; in either 
case he is present in British India committing an 
offence under Penal Code, and that being so his 
character as a foreigner cannot avail him : 36 Bom. 
524, Foil. : Rex v. De Marry, (1907) 1 K. B,' 388 ; 
Rex V. Oliphant, (1905) 2 K. B. 67 ; Rex v. Keyn 
(1876) 2 Ex. D. 63 ; and Reg. v. Rogers, (1877) 3 
Q. B. D. 28 ; Rel. on. ; Macleod v. Attorney-^General 
for New South Wales, (1891) A. C. 455 ; 25 Cal. 20 ; 
7 S. L. R. 17 ; and 7 S. L. R. 128 ; Dist. (Wild,J. C. 
and Aston, A. J. C.) E.C.D. Wheeler v . Emperor. 

112 I.G. 673=29 Gr.L.J. 1089= 
A.I.R. 1928 Sind 161. 

*“S. 4 — False Complaint in Foreign Court. 

No offence. 

There is no provision in the Code which constitutes 
it an offence to lodge a false complaint in a foreign 
Court On this case the Court in Baroda State) or to 
give false evidence before such Court where the oath 
is not administered under the provisions of law in 
force in British India, but under the law of that ^ate 
in relation to proceedings before that Court. 

No offence under S. 182, Indian Penal Code, can 
be made out where it is not suggested that false in- 
formation was given to a public servant as defined by 
the Indian Penal Code, quite apart from the con- 
sideration that it was given without and beyond 
British India. {Shah and Kajiji, JJ.) Rambhar- 
THi Hirabharthi, In re. 77 I.G. 189= 

47 Bom. 907=25 Bom. L.R. 772= 
25 Cp. L.J. 333=A.I.R. 1924 Bom. 51. 
— S. 4-^Foreigner. 

— Brought over under Fugitive Offenders Aot-^ 

Trial in British India not illegal. 

A foreigner cannot be said to be brought illegally 
in British India in consequence of proceedings taken 
in England under the Fugitive Offenders Act, which 
were perfectly regular. 

Where a man is in British India and he is charged 
before a Magistrate with an offence under the Penal 
Code, it will not avail him to say that he was brought 
there illegally from a foreign country : 35 Bom. 225. 
Foil, ; Queen v. Nelson and Brand In re Parises , 
(1889) 5 T.L.R. 344 ; Ex parte Scott, ^829) 9 B «fc C 
446, Rel. on. {Wild,J.C. and Aston, 

E. C. D. Wheeler v. Emperor. 112 LC. 678= 
29 Gp.L.J. 1089=AJiR. 1928 Sind 161. 

— S. 4‘^In Foreign Territory. 

'^Offence by Br. Indian subject — Triability, 

Where crime has been committed by a British 
Indian subject in a foi-eign territory, fedtish Cotitt 
has jurisdiction to try him. {Stuart, C. /. and 
Raza, J.) Emperor, v. Bande All 106 LC. 580= 
4 O.W.N. 1121=29 Ci^.L-J. 68 = 
1.LR. 1927 Ohdh 627. 
4— Offence in British Ship. 

— ^By British Bubjeci^THahility. 

A Court in British L^jra,h^ jurisdiction under S. t 
of 12 and 13, Victoria Chap. ^ to try a British subject 
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PENAIi CODE (1860), S. 5 — Interpretation, 
for an ofience under the Penal Code committed 
during voyage on a British ship. Waller and 
Madhavan Nair, JJ,) Sengedai Vannan v. 
Emperor. 102 I.C. 351 = 38 M.L.T. S61 = 

1927 M.W.N. 276=28 CrX.J. S«3= J 
8 A.I.Cr.R. 182=A.I.R. 1927 Mad. 688. 

53 M.L.J. ICl. 

— S. 5 — ^Interpretation. 

— — Special or local lanso"' does not 'refer to Eng- 
lish Common Law. 

The types of the law covered by the phrase "special 
or local law” are such as the Opium Act, or the 
Gambling Act, and not a vast system like the English 
Common Law. (Rutledge, C. /. and Brown, J.) 
T.F.R. McDonnell u. Emperor. 92 I.C. 737= 

• 27 Cr. L.J. 321=4 Bur. L.J. 147=3 Rang. 524 = 
A.I.R. 1925 Rang. 345. I 
— S. S'— Offence punishable by special law. 

Where the abetment of an offence is punishable by 
a special law such as the Salt Act the Court cannot j 
impose punishment under S. 117, 1.P.C. (Hasan, C.J. 
and PuUan, J.) Oudh Bar Association, Lucknow, ! 
In re. 1 O.W.N. 8D5. | 

— S. 19 — Judge. 

— TFTio is. 

A person other than one who is officially designated 
as a Judge and who is empowered to give a definitive 
judgment, is a Judge only when he is exercising juns- 
diction in a suit or in a proceeding, (Jwala Prasad 
and Macpherson, JJ.) Ramchandra Modak v. 
Emperor. 93 I.C. 963=5 Pat. 110=7 P.L.T. 304= 
27 CP.L.J 499=A.I.R. 1926 Pat. 214. 
— S. 19— Legal proceedings. i 

—Meaning of. 

Legal proceeding in S. 19 means a proceeding 
regulated or prescribed by law in which a judicial 
decision mayor must be given. (Reilly, J.) Abboy 
NAidu V. Kanniappa Chettiar. 114. I.C. 817= 
30 Cr.L.J. 365=2 M. Cr. C. 143= 
A.I.R. 1329 Mad. 175. 

— S. 21— ConYict Warder. 

If a convict warder accepts gratification from a 
prisoner for smt^gling certain papers with some per- 
son outside the jafihe commits an offence under S.161, 
(Macleod, CJ. and Shah, J.) Saxfin Rasul v. 
Emperor. 83 LC. 342=26 Bom. L.R. 267 = 

25 Cr. L.J 1382= A.LR. 1924 Bom. 385. 
— S. 21— Finger Print Bureau. 

Police Officer in— Is a public servant. 

' A Sub-Inspector of Police belonging to the Finger 
Print Bureau and in the service and pay of Govern- 
ment, is a public servant within S. 21 (ix) even if he is 
not performing the ordinary duties of a police officer. 
It is a part of the duties of such officer to give evidence 
in Court in relation to an offence under Police Finger 
Bureau Manual part II, Cl. (b), Para 3. \Ahdul 
Qadir, J.) Karun Chand v. Emperor. 

_ . 69 LC. 445= A.I.R. 1924 Lab. 355. 

-"-‘S. 21— Municipal Committee. 

Mot a public servant^Menibers are. 

A Corporation such as a Municipal Committee, is 
not a. public servant though the members forming the 
90 i^poration are public servants. (Staples, A.J.C.) 
ISf“ANHE V. Municipal Committee, Jubbulpore. 

; 122 LC, 258=25 R.L.R. 194=1930 Cr. C. 89 = 

ii.S.IiJ'. 187=31 Cr.L.J. 382= A.I.R. 1930 Nag. 33. 

— »^Ci4mifial P.C., S. 439 — Manager in Munici- 
^^Comfnniee — Whether he is a public servant is a 
^^sU<kihf fact. 

Whether a manager in the office of a Municipality 
m a p^bHq servant is a q^uestion of fact and should not 
the fijrst time in revision, ^n this case he 


PENAL CODE (1860), S. 23— “Wrongful”. 

was assumed to be a public servant.) (Wallace, J.) 

Vanu Ramachandriah V, Emperor. 

105 LC. 829 = 51 Mad. 86=39 M.L.T.^613= 
26 M.L.W. 528=1927 M.W.N. 764= 
28 Cr. L.J. 1005 = 9 A.I. Cr. R. 180 = 
A.I.R. 1927 Mad. 1011=53 M.L.J. 723. 
— S. 21— Municipal Conservancy Officer. 

A conservancy officer of the Corporation of Cal- 
cutta is a public servant within the meaning of S. 21, 
I.P.C. and as such on the written complaint of such 
officer made in the discharge of his official duties it is 
not necessary to examine the complainant before is- 
suing process. (Cuming, J.) S. C. Nandi v. Corpo- 
ration OF Calcutta. A.I.R. 1930 Cal. 666. 

— S. 21— P. W. D. Lascar. 

A P.W.D. lascar distributing water according to 
agreement between two villages from public irriga- 
tion channels is a public servant acting within his 
duties within the meaning of Ss. 21 and 353 of the 
Penal Code. 12 Bom. H.CR. 1, not Foil; 7 Mad. 18 
Dist. and 28 Cal. 344 Foil. (Wallace and Madhavan 
Hair, JJ.) Public Prosecutor, Madras v. 
K. Annam Naidu. 91 I.C. 385 = 27 Cr. L.J. 81 = 
21 M.L.W. 704=48 Mad. 867= 
A.I.R. 1925 Mad. 1093=49 M.L.J. 192. 
— S. 21— Taluk Board, 

Member of. 

A member of a Taluk Board is a public servant 
under S. 21, Penal Code, and cannot therefore be 
prosecuted without the sanction of the Government, 
(Curgenven,J.) Sivasankaram Pillai v. Emperor, 
113 LC. 462 = 28 M.L.W. 695 = 2 M. Cr. C. 49= 
30 Cr. L.J. 164=52 Mad. 446= 
12 A.I. Cr. R. 108= A.I.R. 1929 Mad. 8 = 
56 M.L.J. 157. 

— S. 21— Warder of Jail. 

Warder of a jail is a public servant. (Hilton, J.) 
Maulo Baksh V. Emperor. 119 LC. 762 ■■ 

30 Cr. L.J. 1103=1929 Cr. C. 190= 
A.I.R. 1929 Lah. 631. 

— S. 22— Mortgage bond. 

Simple mortgage bond is moveable property for the 
purpose of procedure for attachment— (Case law dis- 
cussed) 15 All. 134 ; 26 Bom. 305 ; 18 P. R. 1909 ; 
37 Mad. 51; 50 I.C. 157 Foil. (Walsh, A. C. J. and 
Boys, J.) Lal Umrao Singh v, Lal Singh. 

80 I.C. 890=5 L.R.A. CiY. 674^22 A.L.J. 840= 
46 All. 917=A.LR. 1924 All. 796. 
— S, 22— Standing trees, 

Standing teak trees must be held to be immovable 
property. (Baguley, J.) U. Ka Doe v. Emperor, 
8 Rang. 13= A.I.R. 1930 Rang. 158. 
— S. 23—* Wrongful’. 

Forcible entry — Right to use force must he 

present — Mere legal right to enter — Not sufficient 

Per Marten, J. — The word " wrongful ” does not 
involve the idea that the dispossessor has no legal 
right to the possession of the property. Even a 
rightful owner, for instance, a landlord who is entitled 
to possession in a case where his tenant is wrongfully 
holding over, can only take possession peaceably. If 
his possession is opposed, however wrongfully, then 
the landlord has no right to break down the doors, to 
assault the inmates and to turn them vi et armis out 
of the building. He must go to the civil Court and 
get the necessary warrants or ejectment orders to 
enable, if necessary, the proper authorities to effect a 
forcible entry or a forcible ejectment according to 
law. There is dear distinction between forcible, 
entries which are rightful and forcible ehtries which 
are wrongful ; and that depends on whether the person 
entering was entitled to use force, and not merely on 
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PENAL CODE (1860). S. 24— Dishonestly. 

Per Pratt, /. — The phrase “forcibly and wrong- 
fully” has the same meaning as forcible entry without 
due warrant of law under the English statute. A 
forcible entry must be wrongful unless it is in execu- 
tion of a legal process. The word “ wrongfully,’* 
therofore, means no more than “ otherwise than in 
due course of law ” in S. 9 of the Specific Relief Act. 
(Fawcett and Madgavkar, JJ.) Bai Jiba v. Chandu 
Lal. 94 I.C. 709=27 Bom. L-R. 1353= 

27 Cr. L. J. 661=AJ.R. 1926 Bom, 91. 

— S. 24— Dishonestly. 

Securing acquittal — By using forged docu- 
ment — Section applies. 

Section 471 does not necessarily contemplate user 
for producing material gain or material loss to another 
as explained in S. 24 but it does apply to user for 
the purpose of securing an acquittal. Neither the 
acquisition nor the deprivation of property is an 
essential ingredient of the intent in an ofience under 
S. 471, The obtaining of an acquittal is very 
distinctly the obtaining of an advantage and brings 
the case within the definition of “dishonestly” in S. 24. 
(Courtney-Terrell, C, J,) Bajxj Gha v. Emperor. 
113 I.C. 712=9 P.L.T. 800=30 Cr. L.J. 236 = 
12 A.I. Cr. R. 236=A.I.R. 1929 Pat. 60. 
^' N ot exhaustively defined — Intention to cause 
loss or gain. 

Section 24 is not an exhaustive definition of the 
word “dishonestly.” The section does not say that 
the word “dishonestly” is applicable only when there 
is an intention of causing wrongful gain to one person 
or wrongful loss to another person but properly 
construed means that cases of intention of causing 
such wrongful gain or loss are to be considered as 
coming within the wider class of dishonest actions. 
(Courtney-Terrell, C. J.) Baju Gha v. Emperor. 

110 I.C. 712=9 P.L.T. 800=30 Cr. L.J. 236 = 
12 A.I. Cr. R. 286=A.I.R, 1929 Pat. 60. 
—The word “dishonestly” does not necessarily 
imply wrongful gain to accused himself. (Dalai, J, C.) 
F. S. Hay V . Emperor. 88 I.C. 833 = 

2 O.W.N. 469 = 28 O.C. 230=26 Cr. L. J. 1217= 
A.I.R. 1925 Oudh 469. 

— S. 24— ‘Gain.’ 

“Gain” must be taken to mean material gain. 
(MacColl, /. C.) Nga Ba Thein v. Emperor. 
76 I.C. 225=25 Cr. L.J. 129=4 U.B.R. 174 = 
A.I.R. 1923 Rang. 9. 
— S* 24— Intention to cause loss. 

Loss is not an ingredient of the ofience under 
S. 406 as the intention to cause wrongful loss by itself 
amounts to dishonesty. 28 P.R. 1916 Cr. Ref, 
(Shadi Lal, C. J.) Abdue Haq v. Emperor. 

69 I.C. 631= A.I.R. 1924 Lah, 353. 
— S. 25— Fraudulent use. 

A man can use a document fraudulently even 
though it is used for the purpose of supporting a good 
title. (Newbould and B. B, Ghose, JJ,) Emperor 
V, Bansi Sheikh. 83 I.C. 504=51 Cal. 469= 

26 Cr. L.J. 24=A.I.R. 1924 Cal. 718. 
— S. 25— Intent to defraud. 

— — Deprivation of proper iy-^]Sfot a necessary 
element. 

The expression “intent to defraud” implies deceit 
and consequent injury or intended injury, i,e,, the 
infringement or intended infringement of some legal 
right po^essed by the person deceived. It does not 
necessarily imply that the person deceived should be 
deprived of pro^rty. It includes deceit which causes 
or is likely to cause any damage or harm to the person 
(ieceived in respect of his property or otherwise. (Jai 


PENAL CODE (I 860 ) S- 27— possession and 
tody. 

Lal,J,) RamChand Gurvala v, King-Emperor. 

98 I.C. 599 = 27 Cr. L.J. 1383=A.I.R. 1928 Lah. 385. 

, ^ Causing loss not necessary. 

In order to do a thing fraudulently it is not ne- 
cessary that the person doing it should intend, or the 
doing of it should have the necessary consequence of, 
causing wrongful loss to any person. It is sufficient 
if the doing of it is intended to defraud some one with- 
out ultimately acquiring unlawful gain or causing 
wrongful loss. (Devadoss and Waller, JJ.) SiVA- 
NANDA Mudali, re. 96I.C. 850= 

7 A.I. Cr. R. 58=27 Cr. L.J. 994= 
A.I.R. 1926 Mad. 1072. 

— Meaning of. 

The expression “intent to defraud” in S. 25, I.P.C . 
means intent to deceive in such a manner as to expose 
any person to loss or the risk of loss, and loss means 
not only a deprivation of property but covers the 
infringement of any right possessed by a person, 
(Shadi Lal, C. J . and Moti Sagar, /.) Robinson v. 
Emperor. 63 I.C. 617=22 Cr. L.J. 681 (Lah.) 

— S. 25— Intent to gain unfair advantage. 

If a man intends to gain an unfair advantage by 
deceitful means and uses a false document for that 
purpose, his conduct is fraudulent, (Case Law 
considered.) (Devadoss and Waller, JJ.) Siva- 
nanda Mudali In re. 96 I.C. 850=7 A.I. Cr.R. 58 = 

27 Cr. L.J. 994= A.I.R. 1925 Mad. 1072. 

— S. 27 — Joint family house. 

Presumption as to possession of any one 

member. 

Where the portion of a house in which an article is 
found is not in the exclusive possession of any one 
member of the joint family, but is used by or accesd- 
ble to, all the members of the family there is no 
presumption that the article is in the possession or 
controLof any person other than the house-master 
or the head of the family. But it is open to the pro- 
secution to prove that the possession was with some 
other member of the family, and that member would 
then be liable to account for it : 15 All. X29, Foil. 
(Shadi Lal, C.J. and Agha Haidar, J.) DaeA Singh 
V. Emperor. 109 I.C. 209=9 Lah. 531 = ‘ 

10 A.I. Cr. R. 233=29 Cr. L.J. 481 = 10 L.L.J. 408 = 
29 P.L.R. 629=A.I.E. 1928 Lah* 2^2- 
— S. 27— Possession. 

— • — Musi be possession with knowledge, ^ 

Whether the possession is that of the owner or of 
another person, it is clear that the person who is said 
to possess the thing must have knowledge of the e^cisf-/ 
ence of that thing. In other words, possession to be 
punishable under the Criminal Law must be posses- 
sion with knowledge. (Shadi Lal, C,J, and Ag^ 
Haidar, J.) Daea SiNGH v Emperor.- 

109 I.C. 209=9 Lah. 331=10 A.I. Cr. R* 235- 
29 Cr.a.J. 481=10 L.L.J. 408=29 P.L^R. 629=^ 
A.I.R. 1928 Lah. 272-; 

—S. 27— Possession and Custody. 

— distinction^English Law distinguish^ 
ed, . ; 

The expression “ possession **’ in S- 27, Shovrs th?it ' 
the Indian law does not recognize the distinction , 
which the English law makes between ‘‘poss^icpV** 
and “ custody.” In the English law a moveable tnii^ 
is said to bb in the possession of a pefk)h when he is 
so situated with respect to it that he has the power to’ 
deal with it as owner to the' exclusion of all oth,er^ 
persons, and when the circunaetanc^ atre auch that he* 
may be presumed to intend to db so in case of need^ 
The word “custody” means such a relation tow^ji^l 
> the thing as would conbtitufd ^xassessioii if the p&kda 
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PENAL CODE (1860), S. 22 — Letters on trees, 
having custody had it on his own account. {Shadi 
LaU CJ* and Agha Haidar, J.) Dal a Singh v. 
Emperor. 109 I.C. 202 = 9 Lah. 531 = 

10 A.L Cr. R. 235=29 Cr. L.J. 481=10 L.L.J. 408 = 
29 P.L.R. 629 = A.LR. 1928 Lah. 272. 
— S. 29— ‘Letters on trees. 

—Imprinted by Forest department. 

Letters imprinted on the trees and intended to be 
evidence that the trees had been passed by the Forest 
Ranger, and so could be removed from the place 
where they were lying in the forest are a ‘document’ 
within the meaning of S. 29. (Macleod, C. J. and 
Coyajee, J.) Emperor v, Krishtappa Khandappa. 
87 I.C. 838=27 Bom. L.R. 699=26 Cr. L.J. 1014 = 
A.I.R. 1925 Bom. 327. 
— S. 30 — Counterfoil of Bank pay slip. 

A counterfoil of a paying in slip purporting to-be an 
acknowledgment of receipt of a sum of money by the 
bank is a document within the definition of valuable 
security in S. 30. (Walmsley and Maker ji, JJ.) 
A. H. Turner o. Emperor. 89 I.C. 248 = 

29 C.W.N, 868=26 Cr. L.J. 1304= 
A.I.R. 1926 Cal. 425, 

— S. 30 — Document about immovable property. 
— — Prima facie creating right — Sufficient. 

The use of the words “which is” or "purports to be" 
in S. 30 indicates that a document which, upon certain 
evidence being given, may be held to be invalid, but 
on the face of it creates, or purports to create, a right 
in immovable property, although a decree could not 
be passed upon the document, is contemplated within 
the purview of that section. {Banerji, J.) Ram 
Harakh Pathak V. Emperor. 90 I.C. 913 = 

48 All. 140=23 A.L.J. 990=6 L.R. A. Cr. 181 = 
26 Cr. L.J. 1617= A.I.R. 1926 All. 57. 
— S. 80— -Kabuliat. 

- — --^ R eferring to a barred right. 

A Kabuliat is a valuable security, though it relates 
to a period which has passed away, and though a suit 
thereon would be barred by time ; because, it can 
even then be used, at any rate to show the lessor’s 
r^ht to possession and the contract of tenancy during 
these years between him and the lessee. {Baker, 
J. C.) Ismail Panju v. King-Emperor. 

88 I.C. 283=26 Cr. L.J. 1115 = 
A.I.R. 1926 Nag. 337. 

— S. 32— Illegal omission— Criminal negligence. 

The amount of negligence that would make a man 
criminally responsible cannot be defined. The ques- 
tion is one entirely of fact in each case. {Kennedy, 
J* C, and Rupchand Bilaram, A. ‘^J, Cs.) Frank 
Crossley Woodward v. Crown. 92 I.C. 433= 
18 S.L.R. 199 = 27 Or. L.J. 257= 
A.I.R. 1925 Sind 233. 

— S. 32— Illegal omission— Gross neglect. 

—“—Extent of neglect necessary to incriminate. 
The expression “gross neglect” finds no place in the 
Indian Criminal Codes. The codified criminal Law of 
India does not render a mere casual inadvertance of 
duty criminal, but such neglect of duty as either 
directly restilts in loss of life or injury to person 
(S. 3p4-A, 337 and 338, 1.P.C. and in certain special 
cato) or such neglect as endangers life or property 
(Sb. m to J389, 1. P. C. Ss. 102 and 128 of the Indian 
Railways Act). {Kennedy, J, C. and Rupchand 
A. J. Qs.) Frank Crossley Woodward 
C^OWN- 92 I.C. 433=18 S.L.R. 199= 

^ ‘ ; 27 Cr.L.J. 257= A.I.R. 1928 Sind 233. 

Tdriminad act ” includes ah omission to act, for 
eiatole* an omission to interfere ^ in order to prevent 
a befo^re on^’s veiy eyes. , {puck- 


PENAL CODE (1860), S. 34— Applicability. 
worth and Maung Gyi, JJ.) Maung Twa v. Empe- 
ror. 95 I.C. 603=5 Bur.L.J. 12= 

27 Cr.L.J. 827. 

— S. 34— Applicability. 

Section 34 has no application in the construction of 
S. 398. {Mirza, J.) Emperor v. Mabibux Karim- 
BUX Mulla. 107 I.C. 705 = 52 Bom. 168= 

30 Bom. L.R. 88=29 Cr.L.J. 383= 
10 A.I.Cr. R. 11=A.I.R. 1928 Bom. 52. 

Section 34 deals with the doing of separate acts 

similar or diverse by several persons ; if all are done 
in furtherance of a common intention, each person is 
liable for the result of them all as if he had done 
them himself for “that act” and “the act” in the 
latter part of the section must include the whole 
action covered by a criminal act in the first part 
A.I.R. 1925 P. C* 1, Foil. {ZafarAH,J.) Mjan 
Khan v. Emperor. 109 LC. 122= 

10 A.I.Cr.R. 234=10 L.L.J. 366= 
29 Cr.L.J. 474. 

—Offence under S. 304, Part II, 1. P. C. 

Although to constitute an offence under S. 304. 
Part 2, there must be no intention of causing death or 
such injury as the offender knew was likely to cause 
death, there must still be a common intention to do 
an act with the knowledge that it is likely to cause 
death though without the intention of causing death. 
Each of the assailants may kuow that the act, they 
are jointly doing, is one that is likely to cause death 
but have no intention of causing death, yet they may 
certainly have the common intention to do that act 
and therefore S. 34 can apply to a case under S. 304, 
Part, 2. {Cuming and Gregory, JJ.) Adam Ali v. 
Emperor. 100 I.C. 718=45 C.L.J, 131 = 

31 C.W.N. 314 = 28 Cr.L.J. 334=7 A.I.Cr.R, 346= 

A.I.R. 1927 Cal. 324. 
~ — Does not apply to S, 397, 1. P. C. 

Section 34 does not apply to S. 397, so that if one 
in -a party of dacoits carries a deadly weapon it can- 
not be said that it would increase the gravity of , the 
offence in the case of his associates who were not 
similarly armed : A. I. R. 1923 Lah. 104, Foil.; 
16 P. R. 1901 and 15 P. R. 1901, not Foil. {Agha 
Haidar, J.) Bachanx?. Emperor. 99 I.C. 49= 
28 Cr.L.J. 17=A.I.R. 1927 Lah. 149. 

Ho application to in construing S. 397, 

I.P.C. 

All the High Courts in India have now taken the 
same view as to the applicability of S. 34 in dealing 
with punishment which may be awarded under S. 397, 
Penal Code. It is now finally established that S. 34 
has no application in the construction of S. 397. 
{Fforde, J.) Abdullah v. Emperor. 

96 LC. 501=8 L.L.J. 483=27 P.L.R. 627= 
7 A.LCr.R. 26=27 Cr.L.J. 949. 
Ho application to Ss, 397 and 398, I. P, C. 

Both Ss. 397 and 398 of the Penal Code are what 
may be styled individualistic. They only apply to the 
person actually armed, and cannot be utilized as 
against companions, who themselves were not armed 
with deadly weapons at the time when the substantive 
offence in question was committed. {Duckworth, J.) 
Nga Pu V. Emperor. 98 LC. 1B1= 

5 Bor. L.J. 103=27 Cr.L.J. 1288= 
A.I.R. 1926 Rang. 207. 

Section 34 deals with the doing of separate acts, 

similar or diverse, by several persons ; if ^1 are done 
in furtherance of a common intention;- each person is 
liable for the result of them all, as if he had done them 
himself : (Duckworth and Maung .Gyi, JJ.) MaUnG 
Twa V. Emperor, . 98 LC. Q03n^d^Biir.LJ. 12 
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PENAL CODE (1860), S. 34~'Applioa1>ility. 

Penal Code, 

Tlie doing to death of one person at the hands of 
several by blows or stabs under cimmstances in which 
it can never be known which blow or blade actually 
extinguished life, if indeed one only produced that re- 
sult is common in criminal experience and the impos- 
sibility of doing justice, if the crime in such case is 
the crime of attempted murder only has been gener- 
ally felt. 

S. 34 deals with tbe doing of separate acts similar 
or diverse by several persons ; if all are done in fur- 
therance of a common intention each person is liable 
for the result of them all as if he had done them him- 
self, for “that act’* and “the act’* in the latter part of 
the section must include the whole action covered by 
*‘a criminal act*’ in the first part because they refer to 
it. A.I.R. 1923 Cal. 453 : 40 All. 103. 21 and 24 P. R. 
1919 Cr. overruled. {Lord Sumner.) Barendra v. 
Emperor. 85 LC. 47=29 C.W.N. 181 = 

1925 M.W.N. 26 = 3 Pat. L.R.Cr. 1=6 L.R.P.Cr. 1= 
27 Bom. L.R. 148=6 P.L.T. 169 = 52 I.A. 40 = 
52 Cal. 197=23 A.L.J. 314=41 C.L.J. 240= 
26 CrX.J. 431 = 26 P.L.R. 50 = A.I.R. 1923 P.C. 1 = 

48 M.L.J, 543 (P.C.). 

Several Arsons intend one act — One or more 

do a different act — Po application, 

S. 34 refers fo cases in which several persons both 
do an act and intend to do that act : it does not refer 
to cases where several persons intend to do one act 
and some one or more of them do an entirely different 
act. In the latter type of cases S. 149 may apply but 
S. 34 cannot apply. {Walmsley and Mukerji, JJ.) 
Aniruddha Mana V. Emperor. 86 I.C. 475= 

26CP.L.J. 827 = A.I.R. 1925 Cal. 913. 
— application to S. 304, Part 2, 1, P.C, 

S, 34 which is based on a common intention cannot 
possibly be used with the second part of S. 304 which 
expressly excludes intention. {Walmsley and Mukerji, 
JJ.) Aniruddha Mana-i?, Emperor. 86 I.C. 475== 
26 Cr.L.J. 827=A.I.R. 1925 Cal. 913. 

■ T he words of S. 397 are not such as to exclude 
the operation of Ss. 1 14 and 34 of the Code. {Haiti- 
fax, AJ.C.) Shekh Ghassu v. King-Emperor. 

82 I.C. 43 = 25 Cr.L.J. 1181 = A.I.R. 1925 Nag. 136. 
— S. 34 has no materiality when the Court is con- 
struing the meaning of Ss. 397 and 398. {Page, J,) 
Emperor v. Ali Mir2a. 81 I.C. 800=51 Cal. 265= 
23 Cr.L.J. 1024=A.I.R. 1924 Cal. 643. 
—8. 84— Carrying deadly weapons. 

-—Owe member carrying weapon — Others not 
liable unless prcved[that that the carrying was in 
further ence of common object. 

Where an act is committed by a person which is 
not aii essential ingredient of the offence which is in- 
tended to be committed by a body of persons, no 
doubt the other persons composing the , body would 
not be, liable for the act of a single individual ; he 
does it on his own account. But, where the carrying 
of a deadly weapon cannot but be in prosecution of 
the common object, it cannot be said that the other 
persons composing the unlawful assembly cannot be 
punished under S. 148 read with S. 149. , 

If a deadly weapon is carried without the knowledge 
of the other members of the assembly for the private 
ends of a particular individual, no doubt the other 
persons would not be guilty under S. 148. ' But where 
that fact is not made out, but it is shown that one or 
more of the ipemberS of the assembly carried a, dead- 
ly weapon it cannot be said that the weapon was, not 
carried in prosecution of the common object ; and», 
therefore, all the members of the assembly are guilty 
under S. 148 i 22 Cab 27$? Expl, {Devados^, and 
‘Cr. D— 116 


PENAL CODE (1860), S. 34-p-Death by injiivles* " - 
Waller, JJ.) Mudurupalagadu In re, ■ : 

96 I.C. 158=27 Cr.L.J. 894 = A.I.R. 1926 Mad: 741=' 

30 M.L.J. 559. 

— S. 34— ' ‘Criminal Act done by several persons.*** 

^Expression explained. 

Per Cuming J. — It is impossible to conceive 'twb- 
individuals doing identically the same act. Such a 
thing is impossible. Therefore to have any meanings 
the expression “ Criminal act done by several per-' 
sons ” must contemplate an act- which can be divided 
into parts each part being executed by a different', 
person, the whole making up the criminal act which 
was the common intention of all. To put it in 
another way, the one criminal act may be regarded 
as made up of a number of acts do«ie by the indivi- 
dual conspirators, the result of their individual acts 
being the criminal act which was the common inten- 
tion of them all. The expression “ criminal act done 
by several persons *’ includes the case of a number, 
of persons acting together for a common object and 
each doing some act in furtherance of the final result,' 
which various, acts make up the final act. {Mookerjee, 
Richardson, C. C, Ghosh, Cuming and Page,JJ,) 
Emperor v. Barendra Kumar Ghose. 

81J.C. 353=28 C.W.N. 170 = 38 C.L.J. 411= 
25 Or. L.J, 817- A.I.R. 1924 Cal. 257 (F.B.).^ 
— S. 34 — Dacoity. 

By some only of an unlawful assemhj'if 

— Conviction of the others — When sustainable. 

The charge framed against the accused was, that' 
of being members of an unlawful assembly whose 
common object was mischief and hurt. In the course, 
of evidence it appeared that some two or three ob 
the accused beat some of the prosecution witnesses,* 
entered their houses and carried off some articles.: 
On this the accused were convicted of dacoity under^ 
Section 395, Indian Penal Code. 

Heldt}xo.t on the facts of the case a conviction, 
for dacoity can be sustained only by the .application’ 
of Sections 34 and 149, Indian.Penal Code and it was 
necessary to charge and prqve that the assembly as, 
a whole had for its common object the committing 
of dacoity or that each of the members knew that'; 
dacoity was likely to be committed in the prosecution 
of their common object ; and that there having bee^^ 
no such charge the conviction for dacoity was /bad' 
and illegal. (Odgers and Wallace, JJ,) KoxTOORA, 
Theven In^re. 77 I.C. 444=34 M.L.T. 867 ^ 
1924 M.W.N. 238=23 Cp.L.J. 396= • 
A.LR. 1924 Mad. 584=19 M.L.W. 21^?=/ 
46 H.L.J. 31X. 

— S. 34— Death by injuries, . , 

Joint attack — Who dealt fatal blow noi^ 

known — All are liable. 

Where the accU(Sed, in furtherance of their cdmrpou^ 
intention, struck the, deceased with lathis and a. 
fracture of the skull resulting in death is caused dyt 
one of the blows, the accused are guilty of an offence/ 
under S. 304, even though it cannot be ascertained? 
which of the blows was fatal : 52 Cal. 957. and , 
1925 P.C. 1, Foil. {Lindsay, J.) ChandaN' 
Emperor. 94 I*C. 363=7 L.R* A. Gr. 97 =, 

27 Qr.LJ* 619 (AIL) 

Joint attack — Immaterial whicjhblcew proved 

fatal* ' / 

If two or more . persons are foui^ to have l^ad % 
common intention of causing each bodily injury 
is , likely to cause death and such bodily injury 
caused resulting in death all of them are guilty of tHe 
offence of culpable homicide not amounting to murde?:. 
It is in^aterial which ^f tho^e persons caused the 
partic-vdar Jn ju^y wlji^ to tie death 
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PEKAL CODE (1860), S. 34— Death in assault, 
the injured man. 40 A 686; 25 A, 506; 35 A. 560 Ref. 
(Wazir Hasan, A.J,C.) Kedar v. Emperor. 

83 1.C. 636=26 Cp. L.J. 76=AJ.R. 1925 Oudh. 284. 
— S« 34-7-Death in assault. 

—'^Unlawful assembly— Immaterial which of 
them gave the fatal blow. 

Where in an assault by an unlawful assembly 
death is caused in furtherance of its common object, 
and the evidence cannot disclose who of the partici- 
pants was the actual person to inflict the injuries which 
caused the death, the culpability can be brought 
home to all the persons taking part in the fight. 
(Stuart CJ.) Gurdin v. Emperor. 95 I.C. 766= 

13 O.L.J. 204-6 O.W.N. 1146=27 Cr. L- J. 846= 
1 Duck. 180=A.I.R. 1927 Oudh 102. 
— S. 34 — Deaths in single combats. 

• Joint responsibility not applicable. 

Where a fight in response to a challenge resolves 
itself into two single combats and results in death of a 
pemon and injuries to the other the accused are 
individually responsible for their own act, there being 
no common intention but only single intention on the 
part of each of the accused to fight with his own op- 
ponent and the principles of joint responsibility 
provided for in S. 34 cannot be applied in such case. 
One accused cannot therefore be held responsible for 
the act of the other,. (Tapp, J,) Dhanwant 
Singh t?. Emperor. A.I.R. 1930 Lah. 485. 

— S. 34— Essentials of applicability. 

The crime of conspiracy is completely committed 
the moment two. or more have agreed that they will 
do, at once or at some future time certain things. It 
is not nece^ry in order to complete the ofience that 
any one thing should be done beyond the agreement. 
It is complete when they agreed. An offence under 
S. 34, I. P. C. is committed only when there is a 
common intention to commit a particular Act. 
(Crump, J,) Emperor v, Shafi Ahmad. 

31 Bom< L.R. 315. 
— • Common intention-^ Aiding or abetting by 
presence or otherwise in furtherance of— Liable for 
offence. 

The question whether a particular criminal act may 
be properly held to have been “ done by several 
persons within the meaning of the section cannot be 
answer^ regardless of the facts of the case. In order 
to convict a person for an offence with the aid of the 
provisions of S. 34 it is not necessary that that person 
should actuaUy with his own hand commit the criminal 
act. If several persons have the common intention of 
doing a particular criminal act and if in furtherance 
of that common intention all of them join together and 
aid or abet each other in the commission of the act, 
then although one of these persons may not actually 
with his own hand do the act, but if he helps by his 
^esence or by other acts in the commission of the 
atct, he would be held to have done that act within the 
meaning of S. 34. A. I. R. 1924 Cal. 257, Foil. 
(Kulwant Sahay, J,) HariHar Singh v. Emperor 
SO l.€. 154=26 Cr. L.J. 1498= A.I.R, 1926 Pat. 182. 

Xf conviction under Ss, 149 and 325 is not 

possible, conviction under Ss, 34 and 325 is less 
possible — A conviction undeir S, 34 is not sustain-^ 
able without a clear finding as to the accused having 
^ted in furtherance of a common intention,. 

^ in order to bring the accused within the scope of 
R,34, it is necessary to come to a definite finding that 
te^accused were acting in furtherance of the common 
of all. 

object (±aiged ,was quite 
TOtasrM, W' whefe itwa? fotuid thsat couyiction 


PENAL CODE (1860), S. 34— Drevious hurt, 
would not follow under S. 325 read with S. 149 of the 
I.P.C. 

Held : that a conviction under S. 325 read with 
S. 34 would not be sustainable without a clear finding 
that the accused were acting in furtherance of a 
common intention. (Sen,J.) Bhabataram Mahto 
V. Emperor. 90 I.C. 705=7 -P.L.T 388= 

26 Cr. L.J. 1601=1925 P.H.C.C. 278= 
A.I.R. 1925 Pat. 706. 

Common intention — Acts though several are 

all done in furtherance of. 

Per Mookerjee and Richardson, JJ, — To justify the 
application of S. 34 it is necessary to prove what may 
be briefly described as a common act and a common 
intention which will define the expression ** a criminal 
act is done ” when there is more than one person who 
has contributed to the result. It is not possible to 
frame a universal formula which will comprehend all 
imaginable combinations of circumstances. 

Per Richardson , J .S, 34 regards the act done as 
the united act ot the immediate perpetrator and his 
confederates present at the time and the language 
used is susceptible of that meaning. 

To put it differently, an act is done by several 
persons when all are principals in the doing of it. and 
it is immaterial whether they are principals in the first 
degree or principals in the second degree, no distinc- 
tion between the two categories being recognised. 

Per C. C. Ghose, J. — When a criminal act is done, 
that i<5, brought about or carried out by. several 
persons in furtherance of the common intention of all, 
each of such persons is liable for that act, in the same 
manner as if it were done or brought about or carried 
out by him alone. (Mookerjee, Richardson, C.C., 
Ghosh, Cuming, and Page, JJ,) Emperor 
Barendra Kumar Ghose. 81 I.C. 353= 

28 C.W.N, 170=38 C.L.J. 411=25 Cr. L.J. 817= 
A.I.R. 1924 Cal. 257 (P.B.) 

— S. 34 — Cfrievous hurt. 

Common intention to cause hurt— Joint at- 
tack — All liable — Conviction of one under S, 326 
illegal. 

Where it is found that all the accused persons joined* 
in inflicting injuries upon the complainant and that grie- 
vous hurt to him was caused in furtherance of the 
common intention of all, the Court can apply S. 34, 
I.P.C. and find all the accused guflty of an ofiehce 
under S. 325, I.P.C. But one of the accused cannot 
be convicted under S. 326, I.P.C., if the evidence 
shows that he caused only one injury which was iji 
itself grievous hurt and the grievous hurt was the re- 
sult of the aggregate of 26 injuries caused by all the ^ 
accused. (Curgenven, J.) Sanna Reddi, In re, 

113 I.C. 455=30 Cr.L.J. 167. 

Result of several simple injuries^All arc 

liable for the major offence. 

Where several persons join in inflicting injuries 
upon a man and grievous hurt is caused to him in 
furtherance of the common intention of all. they 
are all guilty of causing him grievous hurt under 
S, 325, although the grievous hurt is the result of the 
aggregate of several simple injuries. S. 34, can be 
rightly applied in such a case. (Curgenven, J,) 
Sanna Reddi v. Emperor. 113 i.c. 455= 

30 Cp.L.J. 167=2 M. Cr. C. 74-12 A.I.Cr.R. 70. 

N 0 proof as to who caused — All are liable. 
Where a party of men acting together with one 
purpose beat the complainants and inflicted on them 
many severe injuries, which appeared to be the result 
of blows with a cutting weapc^n , and it was not proved 
who used the cutting weapon; ' ' " 

Held : that the accused must be held constructively 
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guilty of causing grievous hurt unless they can prove 
that their action was in the circumstances legitimate. 
(Coldstream, J.) Lal v. Emperor. 99 LG. 90= 
28 Cr.L.J. 58=A.LR. 1927 Lah. 881. 

Common intent of forcible cd)duction^Arms 

carried — All are liable. 

When a number of persons join together to forcibly 
carry oft a girl while she is actually sleeping in her 
own house, and proceed to do so armed with dangs or 
chhavis, it is quite justifiable to assume that all of them 
had -the knowledge that it might be necessary to use the 
dangs and chhavis they were armed with, and that the 
use of such weapons would in all probability result in 
grievous hurt being caused to persons attempting to 
prevent the girl being carried off, and therefore, if, as 
a matter of fact, in the course of the attempt, grievous 
hurt is caused to victims, friends and relatives, all the 
accused must be regarded as being responsible for the 
grievous nature of the hurt caused. (Broadway, J.) 
Allah Rakha v. Emperor. 88 I.C. 273= 

26 Cr.L.J. 1105 = A.I.R. 1925 Lah. 565. 
— S. 34— 'Intention. 

— Common intention and common object 

distinguished* 

There is a difference between object and intention ; 
for though the object of an unlawful assembly is 
common, the intentions of the several members may 
differ and indeed may be similar only in the respect 
that they are all unlawful while the element of parti- 
cipation in action which is the leading feature of S. 34, 
is replaced in S. 149 by membership of the assembly 
at the time of the committing of the offence. Both 
sections deal with combinations of persons, who be- 
come punishable as sharers in an offence. Thus they 
have a certain resemblance and may to some extent 
overlap, but S. 149 cannot at any rate rel^ate S. 34 
to the position of dealing only with joint action by the 
commission of identically similar criminal acts a kind 
of case which is not in itself deserving of separate 
treatment at all. (Lord Sumner,) Barendra v. 
Emperor. 85 I.C. 47=29 C.W.N. 181 = 

1925 M.W.N. 26=3 Pat. L.R. Cr. 1= 

6 L.R.P. Cr. 1^27 Bom. L.R. 148 = 

6 Pat. L.T. 169 = 52 LA. 49 = 52 Cal. 197 = 
23 A.L.J. 314=41 C.L.J. 240=26 Cr.L.J. 431 = 
26 P.L.R.50= A.I.R. 1923 P.C.1=43 M-L.J. 543.(P.C.) 
— S. 34 — Interpretation. 

'-^Common intention and common object 

distinguished. 

The words “common intention’* ^ in S. 34 have not 
the same meaning as “common object’* in Ss. 146 and 
149. The object of an assembly as a whole may not 
be the same as the intention which several persons 
may have when in pursuance of that intention they 
perform a criminal act and it may well be that the 
object of the assembly was lawful whereas the inten- 
tion common to those of the assembly who_ jointly 
committed a criminal act was in itself criminal and 
joint criminal act must be equally imputed to 
all of them. 52 Cal. 197 (P.C.), Eel. on,, (Courtney- 
Terrell, C. J* and Adami, /,) Bhandu Das v. 
Emperor. 113 LC. 676 = 7 Pat. 758 = 

30 Cr.LJ. 203 «12 AT. Cr. R. 6= 
11 P.L.T. 111 = A.LR. 1929 Pat. 11. 

34^ Joint LlaMllty. 

pre-arranged-^Accused kept away 
iniruders-tPlea that he struck no blow will not 
(voaih 

Where all accused come on the spot armed before 
the murder is completed and the murder is a pre- 
arranged matter aud the accused has pac^t assigned to 
him from, hefore-haud auch as keeping away the 




PENAL CODE (1860). S. 34— Murder, 
intruders, it is of no avail to him to say that he struck 
no blow on the deceased nor can his presence be 
considered accidental : A, I, R. 1925 P. C. 1. Foil. 
(Courtney-Terrell, C. J., and Rowland, J*) 
Bhikari Pati V* Emperor. A.I.R. 1930 Pat. 545. 

■ — -•‘ " ‘Rule explained* 

The doing to death of one person at the hands of 
several by blows or stabs under circumstances in 
which it can never be known which blow or blade 
actually extinguished life, if indeed one only produced 
that result is common in criminal experience and the 
impossibility of doing justice, if the crime in such case 
is the crime of attempted murder only has been 
generally felt. It is not often that a case is found 
where several shots can be proved and yet there is 
only one wound but even in such circumstances it is 
obvious that the rule ought to be the same as in the 
wider class unless the words of the code clearly nega- 
tive it. Of course questions arise in such cases as to 
the extent to which the common intention and the 
common contemplation of gravest consequence may 
have gone and participation in a joint crime as 
distinguished from mere presence at the scene of its 
commission is often a matter not easy to decide in 
complex states of fact, but the rule is one that has 
never left the Indian Courts in much doubt. 21 A. 263, 

29 C. 495. 35 Cal. 659, 35 A. 329, 41 C. 154, Appr. 
(Lord Sumner, JJ*) Barendra v. Emperor. 

85 I.C. 47 = 29 C.W.N. 181=1925 M.W.N. 26 = 

3 Pat.L.R. Cr. 1-6 L.R.P Cr. 1=27 Bom. L.R. 148= 

6 Pat. L.T. 169-52 LA. 40=62 Cal. 197= 

23 A.L.J. 314=41 C.L.J. 240=26 Cr.L.J. 431 — 

26 P.L.R. 50= A.I.R. 1925 P.C. 1 = 48 M.L.J. 543(P.C.) 
— S. 34 — Murder. 

. . Mere presence at the commissiOH'-^onstruc* 

tive liability* 

Where four persons are accused of having commit- 
ted murder and have been proved to have been pre- 
sent at the time of the commission of the oftence, all 
of them are guilty. Even if two of them are alleged 
to have taken no active part in the affair, yet they are 
constructively liable on the application of S. 34,: 
A.I.R. 1925 P.C. 1. Rel. on. (Broadway and 
Tapp, JJ.) Emperor v. SadaBingh. 

A.I.R. 1980 Laih. 388. 

Joint attack — Common intention not prwed^ 

None liable. J 

In a case of murder in the absence of a nnatng of 
common intention on the part of several accused per- 
sons, none of them can be found to be guilty of 
murder without finding that he is the j man who ac-' 
tually struck the fatal blows. (Peroival, J-€, and 
Barlee, AJ.C.) Nurkhan v. Emperor. 

120. I.C. 520=31 Cr.L.J. 117=A.I.R^ 1930 Sind 99- 
—0/ one who was running away from the scene 
of Dacoity — Common intention^Not probable* 

It can hardly be natural that the coiAmon iatealuon^ 
of all the persons who took part in the robbery was 
to murder not only persons who resisted them Tri 
the execution of the robbery but also to murder 
the persons who ran away from the scene of the 
robbery and therefore a murder of a person running 
i from the scene of robbery cannot ' be said tb be in 
furtherance of the common intention of dacoits. 
(Harrison and Dalip Singh, JJ,) KARam Din r. 
Emperor. 115 LC. 1®*3(]^Cp.L.J. 385** 

^ wMAT.R. 1929 Lah. 338. 

’---Common intention to ne^sary to 

find who dealt the fatal 

Where two or more peo|jle bind themsdifVes 
together for the express pidirpeseof taking a manjsiile, 
[ it is not necessary tp^be able to prove whwdsi acGU»e4 
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delivered the particular blow which proved fatal, to 
pass the death sentence upon them, if the circum- 
stances otherwise merit it. {Coutts-Trotter, C. J. and 
Walsh, J.) Tirumaugadu v. Emperor. 

116 I.C. 135=52 Mad. 147=29 M.L.W. 387 
1929 M.W.N. 181= 2 M. Cr. C. 62=30 Cr. L.J. 628 = 
13 A.I. Cr. R. 32=A.I.R. 1929 Mad. 342 = 
66 M.L.J. 194. 

— ’“^Common intention, to rob and if necessary to 
ftill — All are liable. 

Four persons went to the house with the common 
intention to rob, and if necessary to kill, the inmates 
of the house or any other person who might raise an 
alarm or obstruct them in carrying out their design. 
In- furtherance of this common intention two women 
were put to death. 

- Held : each of them was guilty of murder : A.I.R. 
1925 P.C. 1, Foil. (Tekchand and Coldstream, JJ.) 
Shkr Mahomed v. Emperor. 104 I.C. 630= 

28 P,L.R. 583=9 A.I.Cr.R. 56=28 Gp.L.J. 854= 
A.I.R. 1927 Lah. 765. 
■^Intention that one should kill — All are guilty. 

Where four persons took a woman out with the 
knowledge and with the purpose that one of their 
number should murder her and one of their number 
did murder her, then that murder is done in further- 
ance of the common intention of all and all the four 
men are guilty of the crime as principals under S. 34. 
{’Kincaid, J,C, and Rupchand Bilaram, A.J,C.) 
Bukshan n. Emperor. 98 I.C. 113= 

27 Cp. E.J. 1265= A.I.R. 1927 Sind 85. 

RMery^Arms carried— All liable for death 

causedo. . 

Where the culprits went armed with fire-arms to 
conunit robbery, and death was caused by the shot of 
one of them in the commission thereof ; 

. Held : that they were all responsible for what was 
do;ie by one of thena in prosecution of the common in- 
tention of all ; A.I.R. 1925 P.C. 1, Foil. {Shadilal,. C.J, 
and Zafar Ali,J,)Shii> Nur v. Emperor. 

89 I.C. 719 = 26 Cr. L.J. 1407 = 
A.I.R. 1926 Lah, 140. 
^ r ^^Common intention to thrash— Use of spear by 
one— Others not liable for, 

. Where a joint attack was made by three persons 
who were icSuenced by the common idea of giving a 
thrashing and one of them used a spear and the 
wound caused by the spear resulted in death. 

Held : that the use of the spear by one of them was 
outside of and inconsistent with the common object 
and the other assailants were not guilty of murder but 
only under S. 323 of the Penal Coda (Dalai, J.C, 
and Heave, A.J,C,) Ramjan Ali v, King-Emperor. 

86 LC. 150=12 O.L.J. 54=26 Cp. L.J. 710= 
A.LR. 1925 Oudh 322. 
—^Pursuit with fire arms— Common intention to 
be proved’^AU are liable. 

Where the evidence showed that four men aimed 
with deadly weapons pursued the deceased and set 
upon him and killed him; 

Held ; that their common intention was to cause 
his 4eath or to cause such bodily injury as was likely 
tp cause death and under these circumstances all 
ihc^ who took part in the murderous assault upon 
to were^gufity of murder. (^cott-Smith, and 
Harrisgn^ JJ.) Bhag Singh v. Emperor. 

Jl , ' ^ ; 69 I.C. 449= A.LR. 1924 Lah. 415. 

1^84 ^4^0mU8f an. 

Harmless in fury originally intended— 
were suffered to he done’-"^mission to 
^rd^rf^e rcffders one liable, 

, joms wijh another to assault a ^^n^ 


PENAL CODE (1860), S. 40— Interpretation, 
even though the original intention may be merely to 
inflict relatively harmless injuries, and he sees his 
companion in a course of action which may reason- 
ably be expected to bring about the death of the 
deceased and takes no steps to interfere with that 
action or to assist the deceased, such an act is an act 
or omission which renders him liable under S- 304 ; 
A. I. R. 1925 P. C. 1, Foil. (Courtney-Terrell, C, J, 
and Adami, J.) Bhagwat Singh v. Emperor. 

114 I.C. 222=9 P.L.T. 826=30 Cr. L.J. 276 = 
12 A.I. Cr. R. 150=A.I.R. 1929 Pat. 65. 
— S. 34— Presumption of common intention. 

Joint assault with deadly weapons — Common 

intention ts presumed. 

There was a quarrel over a turn of water in which 
several persons arrived with Chhavis and assaulted 
A who died of the injuries caused to him. It was not 
certain as to who inflicted the fatal blow. All the 
accused were convicted under S. 326 with S. 34 and 
inflicted equal punishment. 

Held that considering the nature of the assault 
and the nature of the weapons, it cannot be said with 
regard to any one of them that he did not mean to 
cause serious injuries and S. 34, makes them equally 
responsible in such cases and each one of them was 
rightly given the same sentence. (Abdul Qadir, J,) 
iNDER Singh v. Emperor. 72 I.C. 513= 

24 Cr. L.J. 401=A.I.R. 1924 Lah. 216. 
— S. 34— Subsequent assistance. 

— Constitutes common object. 

The accused, five in number, had gone to complain- 
ant’s house with the object of asking the complainant 
to get his son to divorce a certain woman. The com- 
plainant refused to take any steps in the matter when 
a quarrel ensued and one of the accused called his 
companions to beat the complainant. 

Held : that the joining of the other accused in 
beating constituted a common object showing their 
common responsibility for the crime. (Kanhaiya 
Lal,J,C.) Mian Jan v. Emperor. 73 I.C. 61= 
24 Cr. L.J. 525 = 26 Cr. L.J. 67 = 83 I.C. 627 = 
A.LR. 1924 Oudh 248. 

-^S. 35— Distinct offences. 

Attempting to stop people from proceeding by a 
train and throwing stones at them after the train has 
started are distinct offences. (MoH Sagar, J.) Allah 
Ditta V, Emperor. 77 I.C. 723= 

25 Cr. L.J. 435= A.LR. 1924 Lah. 585. 
— S. 37— Joint attack. 

J oint attack — AH are equally guilty. 

If several persons - jointly attack the deceased with 
lathis fracturing his skull and inflicting a number of 
other injuries they are all equally guilty even though 
it may not be possible to prove which of them actually 
inflicted the fatal blow. 35 All. 506, Ref. (Daniels, J.) 
Gholam Hussain v, King-Emperor. 73 I.C. 769 « 
24 Cr. L.J. 673= A.LR. 1924 AIL 78. 
— S. 38— 'Separto sentences. 

Separate sentences cannot be passed under Ss, 323 
and 326 in the case of an assault upon a single person. 
Where it is found as a matter of fact, that one of the 
accused attacked with a spear and the others inflicted 
blows on legs and arms with lathis, it is not necessary 
to find that all the accused are guilty of an offence 
under S. 326. In such a case each accused, should be 
convicted for the offence of which he is actually found 
to be guilty. (Pullan, J,) Devi Sahai v. Emperor. 

103 I.C. 198 = 28 Cr. L.J. 662 = 1 L. C, 199= 
A.LR. 1927 Oudh 818. 

— S. 43— Interpratation. 

(Per Baguley,J,—In the order of reference )— 40 
refers to the definitioa of - the word offehce^r aud R 
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in no way refers to the punishment ot the oSence. 
(Rutledge, C, and Uauttg Ba and Heald, JJ.) 
Emperor v. Maung Pu Kai. 118 I.C. 637 = 

7 Rang. 329 = 30 Cr. L. J. 961=1929 Cr- C. 177 = 
A.I.R. 1929 Rang. 203 ( F.B). 

— S. 40— ‘Offence’. 

Offence ” in S. 441 includes offefice under 

S. 24. 

Entering the cattle pound with intent to commit 
an offence under S. 24, Cattle Trespass Act amounts 
to criminal trespass within the meaning of S. 447 and 
entering the pound with intent to intimidate the per- 
son in charge of the pound amounts to an offence 
under S. ^^7, (Ff or de and Addison, JJ.) Emperor 
v.-Bhola. 103 I.C. 201 = 8 Lah. 331 = 

28 Cr. L.J. 665 = 28 P.L.R. 519 = 

8 A.I. Cr.R. 293 = 9 L.L.J. 384= 
A.I.R. 1927 Lah. 495. 

— S. 43— ‘Illegal’. 

The word “ illegal” has an extensive meaning, in- 
cluding anything and everything which he prohibited 
by law which constitutes an offence and which fur- 
nishes the basis for a civil suit ending in damages. 

(Sen, JJ Bhagwan Din v. Emperor. 

120 I.C. 206=ll h. R. A. Cp. 8=31 Cr. L.J. 12= 
1930 A.L.J. 242=13 A. I. Cr. R. 128= 
1929 Cp. C. 663 = A.I.R. 1923 All. 93S. 

Threatening to ask complainant, in Criminal 

Trial, scandalous and indecent questions amounts 
to offence under S. 385. 

The word ” illegal” has been given in S. 43 a very 
wide meaning and it has the same meaning as unlaw- 
ful, To constitute an offence under S. 385 the threat 
need not necesssarily be of some conduct which might 
either constitute an offence in Criminal Law or 
which might be made the basis of a Civil action, 

F, a Mukhtar who appeared on behalf of an ac- 
cused S who was being tried for theft, threatened 
the prosecutor H to put questions to H and the ladies 
of his household in cross examination which were 
entirely irrelevant to the matters at issue, which were 
scandalous and indecent and intended to insult and 
annoy H, unless H paid him some money, in which 
case the case would be withdrawn. 

Held, that F was guilty under S. 385 as he threat- 
ened in order to extort money, to do an act prohibit- 
ed by law. (Terrell, CJ. and Macpherson,J ,) 

Emperor V. Fa^lur Rahman. 9 Pat. 728. 

- - = — What is^Distribution of a pamphlet causing 

provocation is illegal. 

The publication of a pamphlet ( which leaves no 
doubt as to the persons defamed) written in a pro- 
vocative and defamatory style, furnishing the persons 
defamed a ground for civil action is illegal under S. 43. 
The distribution of such a pamphlet readers the per- 
son concerned liable under S. 153. (Shah and 

Hayward, JJ*) Rahimatalli v. Emperor. 

62 I.C* 491=22 Cr. L*J* 513=22 Bora. L* R. 166. 
-HS. 43'^”Uiilawful.” , ^ • 

Per Pawcettt J.— The word “unlawful” is not 
defined in the Court but may be taken to correspond 
with the word “illegal” which is defined in S. 43. 
(Fawcett and Coyafee, JJ,) Vallabh Ram v. 
Emperor. 94 LC. 831=27 Bom* L.R. 1391= 

27 Cr. L.J. 689= A.I.R* 1926 Bom, 122. 
— S, aa-^ImprUonment and fine. „ u 

The offender convicted under S. 420 shall be 
punished with imprisonment and shall also be liable 
lo fine,” This means that some sentence of imprison- 
ment must be given and the Court has a discretion to 
add or refrain from adding a fine* for, to the latter an 
.offender is only ‘‘liable.’ * (Boys and Sen* JJ -) 


PENAL CODE (1860), S. 63— Capacity to pay. 
Emperor v. Durg. 114 I. C.‘733 = 

1929 A.L.J. 400=10 L.R. A. Cr. 59= 

30 Cr. L. J. 340=11 A. 1. Cr. R. 422= 

A. I. R. 1929 All. 260. 

Offence punishable with imprisonment and 

fine — Fine need not necessarily be imposed. 

Where the Indian Penal Code directs that in addi- 
tion to substantive sentence of imprisonment there 
shall also be a sentence of fine, it does not mean that 
a fine must be tacked on to a sentence of imprison- 
ment. The correct interpretation is that in such a case 
punishment of fine alone cannot be awarded, but 
there must be a sentence of substantive imprison- 
ment. (Balal, J. C.) Munwa v. Emperor. 

83 I.C. 481=26 Cr. L.J* 1= 
A.I.R. 1923 Oadh 298* 

— S. 53 — Maximum punishment* 

The maximum sentence whether of fine or of im- 
prisonment, provided for by law, represents the sen- 
tence to be inflicted in extreme cases. Because a man 
may easily pay a fine is no ground for ordering him 
to pay the maximum fine fixed by law, if the natute 
of the offence committed by him is not of the most 
serious character, having regard to the description of. 
the offence itself. (Mukerji and Niamatullah, JJ.) 
Ganga Sagar V. Emperor. 120 I.C. 433= 

1930 A.L.J. 26=31 Cr. L.J. 88 = 1929 Cr. C. 647= 

A.I.R. 1929 All. 919. 

— S. 53— Punishment, what is. 

■ — Order under S. 562 is not a punishinent. 

An order under S. 562 directing release upon pro- 
bation of good conduct cannot be said to be a punish- 
ment. It is not one of the various kinds of punish-= 
meats described in S. 53, Penal Code. Under S. 562 
the sentence of punishment is postponed and some- 
thing which is not a punishment is substituted there- 
for. (Kotval, A. J. C.) .Balu V. Emperor, 

741.0.66=22 K.L.R. 166=24 Cr. L.J. 733= , 
A.I.R. 1924 Nag. 37. 

— S. 60— Applicability. 

'•Offence under S. 459, I. P.C. '-•Substantial^ 

sentences of imprisonment — Sentence of fine in 
add it ion— Propriety. • ? ' » 

Four men were convicted under S. 459 of LP.C., » 
and sentenced to long term of imprisonment and j 
fine. It appeared that the accused belonged , to an 
humble walk of life. Held, that under those circum-. 
stances it was not necessary to impose fines in addi- 
tion to substantial sentences of imprisonnaent, * 
(Harrison, /.) Janu v*. Emperor. 117 I.C. 802=* 
30 Punj. L.R* 123=30 Cr. L.J. 888- 
11 L* L* J. 230.^ 

— S. 63— Capacity to pay. 

•Sentence Of imprisonment and fine— Accused* 

belonging to humble walk of life, fine unneoessdfU* 
Where a sentence of imprisonment and fine 
passed against persons belonging to a very humble ’ 
walk of Hfe, held in revision that the sentences oi &ne 
were unnecessary considering the position in life of 
the accused. (Harrison, J*) Sohan 

30 PunJ. L.R. 163. 
——A fine should not be imposed on an accused 
person which it is wholly impossible for him to pay 
without ruining himself and inflicting, great . hardship* 
on his family : A.l.R. 1924 Lah. iBroadwayt 

J.) Dip Chand v. Emperqr. 93 I.C. 704=’ 

8 L.L.J. 143=27 PvL.R. 199=27 Cr* L-J. 480* 

^Sentence of fine'—AbiUty to pay should he 

considered— Imprisonment to he preferred. 

However serious miy ba the offence, a flue should , 
nob be Imposed whu^ it is wholly ImpcosHula^ for 
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accused person to pay without ruining himself and 
inflicting great hardships upon his family, and the 
maximum fine to be imposed upon any individual 
should depend in every case upon his position m life, 
especially because no option is allowed under the 
Penal Code and the liability to pay the fine is not 
terminated by the serving of the sentence of impri- 
sonment, If the offence is of an aggravated type a 
sentence of imprisonment is obviously more suitable 
than a fine. (Harrison, /.) Abdulla v. Emperor. 

71 I.C. 998 = 5 L.L.J. 271=24 Cp. L.J. 278 = 
A.I.R. 1924 Lah. 81. 

— S. 64 — Enhancement, 

- Sentence — Imprisonment in default of fine 
can't he increased to exceed the aggregate punish- 
unent awarded in lower Court, 

Where the accused was sentenced to rigorous im- 
prisonment for two months and to a fine of Rs. 50 or 
in default one month’s rigorous imprisonment, and 
on appeal sentence was changed to one of one 
month’s rigorous imprisonment and fine of Rs. 200 or 
in default to two months’ rigorous imprisonment. 

Held : that the latter sentence amounted to an 
enhancement of the sentence passed by the trial 
Court for if the fine was not paid the accused would 
have to undergo three months rigorous imprisonment 
amd still be liable to the fine. The imprisonment in 
default of payment of fine of Rs. 200 was reduced to 
rigorous imprisonment for one month in default. 
23 All. 497, Foil. (Adami and Bucknill, JJ,) 
Bhola Singh -o. King-Emperor. 82 I.C. 50= 
3 Fat. 638=6 P. L.T. 622=25 Cr. Ii J. 1186 = 
A.I.R. 1924 Pat. 863. 

— S. 65— Applicability. 

‘ The provisions of Ss. 65 and 67 of the Penal Code 
equally apply to punishments inflicted under a special 
law like the Gambling Act : 22 Mad. 238 and 2 Bom. 
L. .R. 1081, Rei. on. (Kennedy, J. C. and Rup- 
cfiand Bilaram, A. J. C.) Emperor v. Radho. 
91 I.C. 394=20 S.L.R. 31=27 Cr. L.J. 90= 
A.I.R. 1926 Sind 144. 
-^S. 68"— Proportion of Imprisonment. 

' For an offence punishable with one year’s imprison- 
ment the infliction of five month’s imprisonment in 
default of ’ payment of fine is not legal in view of S. 65. 
(Kendall, A. /. C.) Nur-ud-din v, King-Emperor. 
ai LG. 985=25 Cr. LJ. 1161=A.1.R. 1925 Oudh 109. 
—St 71— Fresh sentence. 

— ^Accused already sentenced for dacoity — 
Sentence under S. 400 is not barred, 

A conviction can be had under S. 400 even where 
im actual' commission of a dacoity is proved. The 
dement' of the offence is association with the know- 
ledge that it is formed for the purpose of committing 
c^acoities habitually. Hence where sentence is already 
pfissed for the offence of committing dacoity there is no 
bar to the passing of a sentence under S. 400. (Dalai 
an4 Heave, A. /, Cs.) Muru Brahman v. King- 
EmferOR. , 89 I.C. 836=27 O.C. 383= 

. 26 Cr. L.J. 1412= A.LR. 1925 Oudh 374. 
— S. 71‘fH3frieYOU» hurt. 

' .ityioljence , being an essential element in an offence 
tinder S.. 459» separate convictions and sentences 
under Ss« 323 and 325 ^should not be passed. 
{garrison, J*) Janu v. Emperor. 117 I.C. 802 « 

- i 11 L.L. J. 230=30 P.L.R. 125=30 Cr. L.J* 838 
— Si ^If-Bhuse breaking and theft. 

.^Sfeparate sentences cannot be passed under S, 457 
addi»/8^80 of Indian Penal Code for housebreak- 
ing followed ^ immediately by theft . 2 W.R. (Cr. j 63 ; 

,O0r.) ; S W.R. (Cr,) 49 ; d*W.R. (Cr^ . 92 

49. ; ' Foil. (Ras^ akui ' 


PEHAL CODE (1860). S. 71— Unlawful assembly. 
Sahay,JJ,) Makhru Dusadh v. Emperor. 

96 I.C. 528=5 Pat. 464=27 Cr.L.J. 976 = 

7 P.L.T. 794=7 AJ.Cr.R. 3 = A.LR. 1926 Pat. 367. 

^Criminal P. C.. S, 35 — Offences under Ss. 3^ 

and 457 can be separately punished at one trial so 
as to justify consecutive sentences. 

There is nothing in S. 71 of the Indian Penal Code 
that in any way restricts the power of Court under 
S. 36 , of the Code of Criminal Procedure of 1923. 
Therefore separate sentences can be passed under 
S. 35, as amended for an offence of housebreaking at 
night with intent to commit theft under S. 457 of 
I.P,C., and of theft of ornaments from that house 
under S. 380 of I.P.C, and the sentences of imprison- 
ment can be made to run one after another, (^cw- 
bould and B. B. Ghose, JJ.) Kan chan Moll a v. 
Emperor. 88 I.C. 997=26 Cr.L.J. 1253= 

41 C.L.J. 563 -A.I.R. 1925 Cal. 1015. 
— S. 71 — Ho separate sentences. 

Where there is one offence punishable with two 
different provisions of law, one punishment only can be 
lawfully imposed. (Fforde and Addison, JJ,) BhagaT 
Singh v. Emperor. 121‘I.C. 726=31 P.L,R. 73= 
31 Cr.L.J. 290=A.I.R. 1930 Lah. 266. 

— Consecutive sentences in respect of convictions 

under Ss. 394 and 397, are illegal, if they are based on 
the same set of facts. (Fforde, J.) Mamre^; r. 
Emperor. 89 LC. 390=26 Cr.L.J. 1350= 

A.I.R. 1926 Lah. 47. 

— S. 71 — Separate dacoities. 

The offence under S. 120-B with S. 396 is a sepa- 
rate offence from the offence of participation in a 
particular dacoity or the dishonest reception of pro- 
perty stolen in a dacoity knowing it to be stolen. 
Separate sentence can be awarded to run consecuti- 
vely for participation in separate dacoities and to these 
can also be added a consecutive sentence of partici- 
pation in conspiracy. (Stuart, C. J. and Raza, J.) 
Hajari Beria v. Emperor. 115 I.C. 276 5 =^ 

5 O.W.H. 985=12 A.LCr.R. 252=3 J Cr.L.J. 478= 
A.I.R. 1928 Oudh 507. 

— S. 71— Separate sentences. 

——Offences under Ss, 376 and 366 — Separate 
sentences can be passed. 

A charge under S. 366 involves different elements 
and different questions of fact from a charge under 
S. 376, and therefore separate sentences for offences 
under Ss. 366 and 376 are not against the provisions 
of S. 71, 1. P. C. : 8 Bom, L,R. 120, FoU. (Broad- 
’^rry,J.) Ghulam MahomED v. EmpeROR. 

99 I.C. 344=7 Lab. 484=27 F.L.R. 802= 
28 Cr.L.J. iab=A.I.R. 1927 Lab. 88. 

— S. 71— Unlawful assembly. 

Where the copamon object of a member of an , un- 
lawful assembly was the very hurt which was perpet- 
rated by the accused the offence comes within provir 
sions of S. 71 and separate sentences tor offences under 
$s. 147 and 324, therefore, cannot stand. (Wort, J,) 
Ramdarsan Mahion V. Emperor. 116 I.C. 523= 
10 F,L.T. 136=30 Cr. L.J, 634=13 A. L Or- R. 59= 

A.ItR. 1929 Pat. 206* 

Separate sentences under S. 147 and 325 read 

with S. 149 are illegal in view . of the provisions of 
S. 71 : AJ.R, 1924 Cal. 77i, Foil. (Suhrawardy gmd 
Cammiade JJ.) Basiruddin .v. Emperor. 

101 I.C. 660=8 A.LCr«R. 163=31 C.W.H- 532= 
28 Cr.L*J. 484=A.I.R* 1927 Cal. 931. 

—To convict for rioting and voluntarily causing 

hurt, where the only violence which tomed the act of 
rioting was the hurt itself, ^offends againsl the^iwovisiaas 
of ,S. 71 : A.LR. -1922 Lah., 405 andMswL 
on; 
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PENili CODE (1880). S. 71—UnIawfttI assembly. 

NAMMAL Mayan v. King-Emperor 105 LC. 828 = 
28 Cp.L.J. 1004= A.I.R. 1927 Mad, 970= 
23 M.L.J. 656. 

^Accused can -be convicted both under S. 325 

and S. 149, 1.P.C., at one trial: 16 Cal. 442, Foil. 
{Findlay, J.O.C.) Deoji v. Emperor, 95 LC. 606= 
27 Cr. li-J. 830 = A. 1. R. 1926 Nag. 459. 

— 'Separate sentences for rioting and causing hurt 

are legal when each person has taken individual part 
in assault. 40 Cal. 511, Foil., A.I.R. 1923 Cal. 408Bist. 
(Newbould and B. B. Ghose, JJ ) ICapil Mandal v, 
RabbAni Sheikh. 89 LC. 241 « 

41 C.L.J. 471-26 Cp. L.J 1297 = 
A.LR. 1925 Cal. 1039. 

Separate sentences under S. 342 read with 

S. 149 are illegal. (Sanderson, CJ, and Walmsley, J,) 
Amiruddin V, Emperor. 92 LC. 216 = 

40 C.L.J. 306=27 Cp. L.J. 232= 
A.I.R. 1925 Cal. 217. 
— — Preparation for committing dacoity and as-, 
semUing for doing it arc distinct offences. 

Making preparations for committing dacoity and 
assembling for the purpose of committing dacoity 
when done at difterent times and on different occa- 
sions are distinct offences and though separate senten- 
ces can be awarded, the practice is to award con- 
current sentences. {Fforde,J.) Ghulam Rasul v. 
Emperor. 81 LC. 168=25 Cr. L.J. 680 = 

A.I.R. 1925 Lah. 119. 
— — — Separate sentences under S, 147 and under 
S. 325 read with S. 149 are legal when they are made 
to run concurrently — Order of the sentences is net 
material in deciding the legality of the respective 
sentences, (contra Sanderson C.J.) 

An accused was sentenced to two years’ rigorous 
imprisonment under S. 147, I.P.C. and a further- 
3 years under S. 325 read with S. 149 and both senten- 
ces were to run concurrently. 

Held (Per Sanderson, C.J,)-~-That the infliction of 
separate punishments for the two offences was illegal 
under para 1 of S. 71, I.P.C. and it did not make any 
difference that the sentences were directed to run con- 
currently. The sentence under S. 325 read 
with S. 149 must therefore be set aside 16 C. 442 F.B, 
foil. 

(Per Cuming, J.) — Where two separate sentences 
have been passed the illegality does not necessarily 
attach to the sentence which is passed second in point 
of time. Obviously this would possibly reduce the ques- 
tion as to what sentence the accused would get to a 
lottery depending on the order in which the Judge or 
Magistrate passed the sentences and result in a serious 
miscarriage of justice. The prohibition in S. 71, I.P.C. 
against punishing an accused with the punishment of 
more than one of the offences is obviously met by 
making all the sentences which have been imposed 
TOXi CQomn&aldy. (Sand€rson,CJ.and Cuming, J.) 
Kiamudx Karikar V* Emperor. 81 IX. 593= 

51 Cal. 79=28 C.W.N. 847 = 
25 Ct. L.J. 945= A.I.R. 1924 Cal. 771. 

Where the common object of the unlawful 
assembly is theft the accused cannot be separately 
convicted and sentenced under the two sections. 
Section 379 and 143 or Section 144, (Adami and 
Sent JJ,) Praya Gope The King-Empe.ror. 

$2 LC. 284=8 Pat. 1015=5 P-L.T. 571= 
1924 P.HXX. 247=25 Cp. L.J* 1276= 
A.LR. 1924 Pat. 764. 

•^S. 7B-^ApplioablUty. 

Section 73 applies only where a person has been 
conri^^ksted of an offence tinder the Indian Penal Code 
and ^5 not applicable to convictions tmd^r othey laws^ 


PENAL CODE (1860), S. 75— Considerations under* 

unless expressly made so, and therefore an, order for 
solitary confinement for failure to furnish security 
under S. 110, Cr. P. C., is without jurisdiction. 
(Sulaiman, J.) Emperor v. Phakkar. 

102 LC. 342=8 L.R.A.Cr. 74=7 A.IXr.R. 816=t 
28 Cr.L.J. 534=A.I.R, 1927 AIL 472- 
— S. 73— Scope and Applicability. 

Solitai^ confinement cannot he ordered 

under Criminal Tribes Act* 

Under S. 73 there is no authority for imposing a 
sentence of solitary confinement when a person is 
convicted under some other Criminal Act, The 
Criminal Tribes Act (No. Ill of 1911) makes no 
provision for imposing a sentence of solitary confine- 
ment on persons convicted under that Act. (Sulai* 
man,J.) Emperor v. Bidha. 811.0.142 = 

46 All. 114=21 A.L.J. 914=5 L.R.A.Cr. 19*4 
26 Cr.L.J. 654= A.LR. 1924 AIL 319* 

— - Solitary confinement cannot he awarded for 

convictions under Arms Act. ; 

Solitary confinement cannot be awarded for oflfenj. 
ces under Special or Local Acts. 17 P. R. 1889, (Cr.)-, 
20 P. R, 1870 (Cr.), 4 P. R. 1875 (Cr.), 24 P. R. 1879 
(Cr.), Ref. Petitioner was not represented. (Abdul 
Raoof, J.) Emperor v. Nazir Singh. 76 LC. 184= 
25 Cr.L.J. 120 = A.I.R^ 1924 Lah. 667v 
— S. 75 — Absence of charge. 

Where the Magistrate frames a charge gainst an 
accused under S. 392 and does not charge him specL 
fically under S. 75, though he admits previous con^ 
victions, but eventually holding the offence to fall 
more properly under S. 369 convicts the accused under 
S. 369 without amending the original charge, S. 238 
(2), Criminal P.C., cannot be applied. as an ofienoe 
under S. 369 can scarcely be held to be a zninot 
ofience in relation to S. 392, the circumstances attend, 
ing the two kinds of offences having considerable el©^ 
ments of difference between them. The accused canT 
not also be convicted under Ss. 379-75 in such a case, 
there being no formal charge under S. 75, (Currie, J.) 
Mangloov. Emperor. A.I.R. 1930 Lah., 544; 

— S. 75 — Applicability. 

Section 75 does not apply to attempts punishable 
under S. 511. (Coldstream, J.) Mohammed Hus- 
sain V. Emperor. 106 IX, 340=9 A.I.Cp.R. 328= 
29 P.L.R. 64=29 Cr.L.J* A 

—Under S. 75 only when an accused is convicted 

of an ofience under Ch. or Ch. XVIX Of the Penal 
Code he is liable under the circumstances set out in 
that section to enhanced punishment. Where the 
conviction is for an attempt to commit an offened 
under those chapters, the accused is not liable to en* 
hanced punishment, (Banerji, J.) BrIJ BekaEi 
Lal V. Emperor. 88 IX. 724=23 A.L.J. 926*^ 
6 L.R.A. Cr. 156=26 Cr.L.J. 1204= 

. A.I.R. 1926 Ail. m 

^Section 75 does not apply to an accused who 

commits second ofience after the^ date 'of;tbb > 
ofience but before his conviction for the latter: 
5 B.H.C. (Cr.) 36, Appr. (Marten and Ma^gavkar, 
JJ.) Sayad Abdul V. Emperor. SSLC. 54= 

28 Boin.L.R. 484= 27 Cr.I<.J. 726« 
A.I.R. 1926 Bern; 39A 

—S. 75— Considerations under. ^ ! 

— — Reason for reducing or enhancing of puntsh^ 
ment indicated. 

In considering either the enhancement or reduction 
of sentence the mere fact that an offence is not- of a 
serious nature cannot form a special reason. It must 
be something apart from the nature of the pfioHoe 
such asyouth, age; illness iand the internal , 0| 
; time^hfchto lapsed the acoused perso?^ 
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sidered. 

coming out of prison after serving the last sentence 
and the commission of the offence. 

Where therefore a period of about eight years had 
lapsed between serving the last punishment and 
commission of offence, the punishment was reduced 
from transportation to seven years : A.I.R. 1926 Mad. 
1165, Ref, (Beasley and Cornish, JJ.) Karuppa 
Thevan V. Emperor. 53 Mad. 80 = 

30 M.L.W. 710 = 2 M,Cr.C. 305 = 
1929 Cr.C. 609 = A.I.R. 1929 Mad. 841 
57 M.L.J. 743. 

— S. 75 — Conviction to be considered. 

— Previous conviction in non-British Indian 

Court — Whether can he taken into account, 

A previous conviction of the accused in a non-British 
Indiam Court like that of a Magistrate in a native state 
cannot be proved in a British Indian Court for pur- 
poses of S, 75, I.P.C. If however on information given 
by the police the Magistrate questions the accused as 
regards the previous conviction and the accused 
admits the same the court may consider the same in 
awarding sentence. (Jackson, J,) Syed Khader 
Sahib v. Emperor. 1930 M.W.N. 173. 

♦—Where a person is convicted for the first time 
under S. 379, and under S, 403 for the second time, 
at the time of enhancing the punishment of the | 
same person convicted under S. 379 for the third 
time, only the first conviction can be taken into con- 
sideration, the offence under S. 403 not being punish- 
able with imprisonment for a term of three years or 
more. (Coldstream, J,) Khanu u. Emperor. 

110 I.C. 804=29 Cp. L.J. 772=11 A.I. Or. R. 8. 
— Accused convicted under S, 326, Penal Code- 
Previous conviction under the same section — Magis- 
trate can take into consideration the previous con- 
motion at the time of awarding sentence indepen- 
dently of S,7S, 

In many cases in which the law does not prescribe 
enhanced maximum punishment for a second convic- 
lion,.it is nevertheless necessary to pass a severe 
sentence because the offender lias been previously 
convicted of a similar offence or some other offence 
indicating moral turpitude. 

It is the duty of a Court, whenever a previous 
jconviction not coming under S. 75 is brought to its 
notice, to consider the nature of the conviction and if 
it is of opinion that it constitutes a proper ground for 
passing a severer sentence than the Court would other- 
wise pa^ for the offence for which the accused is 
being tried, it should take evidence as to the previous 
conviction and it may enter the previous conviction in 
the charge in order that the accused may understand 
that it will be taken into consideration in passing the 
sentence. But the Court should not refer to S. 75 
unless the Court is competent to give enhanced punish- 
ment under S. 75. {Rutledge, C,], Carr, Cunliffe and 
JJ-) Emperor v, Nga Bashim. Ill LC. 453= 
6 Rang. 391 = 29 Gp. LJ. 869 = 
11 A.I. Cp. H. 126=A.I.R. 1928 Rang. 206 (F.B.) 
— — ^It seems somewhat anomalous that previous 
convictions of an accused for theft and burglary 
«Mald be taken into account in increasing his sentence 
where the subsequent offence is cheating by persona- 
tion under S. 419. (Addison, /.) Qaimi v, Emperor- 
100 I.C. 536=23 Cp. L-J. S1?= 
,, A.I.R. 1927 Lah. 220. 

, 1 , P revious conviction under S. 360— Subsequent 
^CSSf^^dffon under S. 448— S. 75 is not applicable, 
J,) Thakur Prasad Singh v, King-Em- 
' 84 I.C. 346=2 Pat. L.R. Cp* 205= 

’ ' ’ ^ 26 0|!S.L,J, 262=A.l.R.1^4< tat- 665i 
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conviction. 

— S. 75 — ^Duty of Court. 

In cases where S. 75, Penal Code is to be applied a 
great deal more care should be given to the inquiry 
and trial than is usually given to them. An accused 
person though he has several convictions behind him 
is eutitled to have his case treated as if it was not a 
foregone conclusion that he is guilty. (Boys and 
Young, JJ.) GoLi v. Emperor. 120 I.C. 202= 
1930 A.L.J. 82=1930 Cp- C. 33=31 Or. L.J. 8» 
A.I.R. 1930 A11, 17. 

— S. 75— Habitual criminal. 

One previous conviction does not necessarily mean 
that the convict is an habitual criminal though a subse- 
quent offence, shortly upon release from jail, is cer- 
tainly a matter which entitles the trial Court to impose 
a*more severe sentence than would be the case if there 
has been no other conviction. (Fforde, J ) 
Labh Singh V. The Crown. 94 I.C. 365 = 

8 L.L.J. 146=27 Cp. L.J. 621=27 P.L.R. 267 = 
A.I.R. 1926 Lah. 336. 

— S. 75— Old Conviction. 

Previous conviction 18 years old is no good ground 
for heavy sentence. (Rupchand and Barlee, 
A,J, Cs.) Murido V, Emperor. 1930 Cp. C. 122= 

A.I.R. 1930 Sind 58. 

A previous conviction which took place a consi^ 

derable time before a subsequent offence does not 
warrant the application of S. 75 which is directed 
against habitual offenders. (Fforde, J.) Kunj Lal 
V. Emperor. 114 I C. 719=30 P.L.R. 52 = 

30 Cp. L.J. 376= A.I.R. 1929 Lah. 278, 

An old offender cannot be sentenced to 

enhanced punishment as an old offender until there is 
some proof or admission by him before the Court that 
he is the person who committed the previous offences. 
Practice of the Presidency Magistrate’s Court, Madras 
to accept a police certificate lo the effect of an accused 
being an old offender was therefore deprecated. 
(Wallace, J,) Emperor v, Abdul Malik, 

121 I,C. 762=52 Mad. .795=30 M-L.W. 180= 
2M.CP.C. 201=1929 Cp. C. 337=, 
A.I.R. 1929 Mad. 744=57 M.L.J. 470. 

I An enhanced sentence should not be passed 

when the previous offence took place as much as 12 
years before the present one and there was only one 
previous offence. (Dalip Singh, /.) Allahdin v. 
Emperor. 106 I.C, 448=9 A. I. Cp. R. 309=, 

29 P.L.R. 59=29 Cp.L.J. 32, 

Long time passed since previous conviction— 

Court may not enhance sentence. (Dalip Singh, J,) 
Khushdil v. Emperor. 99*I.C. 416=28 Cp.L.J. 160= 

A.I.R. 1927 Lah. 647, 

'Conviction before 12 years— -Section does not 

apply. (Fforde, J,) Ishar Singh v. Emperor, 
96 I.C. 400=27 GP.L.J. 944= 
A.I.R. 1926 Lah. 617. 

— S. 75"--Ppoof of previous oouviotion. 

—Previous convictions should be proved accord- 
ing to S. 511, Criminal P. C., and not merely by ad- 
mission of accused. (Fforde and Dalip, JJ,) 
Dayaram n. Emperor. 119 I.C. 429=* 

80 P.L.R. 530=30 Cp.L.J. 1082=1929 Cp. C. 465=* 
A.I.R. 1929 LfOi. 768.’ 

—Mode of proving previous conviction in^ 

dicated. 

Where an accused is charged under the provi- 
sions of S. 75, it is absolutely essential that the 
previous conviction in question should jb^ qleariy 
l^ally proved. The proper * way to , prove, such a 
conviction is either (1) by an extract certified ui)der, 
^h^ haad Pf the oJBicer ^n ^wbp^^OHstody ^th^ 
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records of the Court which convicted; or (2) by a 
certificate under the hand of the officer in charge of 
the jail in which the punishment or any part thereof 
was undergone, or else by production of the actual 
warrant of commitment under which the punishment 
was suffered. In every case there must be evidence 
as to the identity of the accused person with the 
person so convicted. {Fforde, J.) Feroze Khan v. 
Emperor. 105 I.C. 673=:26 P.L.R, 843 = 

28 Cp.L.J. 961 = A.I.R. 1928 Lah. 107. 
— S. 75— Same Facts. 

——Where two sentences were passed in respect 
of two offences which appeared to arise out of the one 
and the same act it was doubted whether the sentences 
were justified but as the total sentence did not exceed 
the sentence which could legally be inflicted under 
the rival sections or which were not in excess of the 
powers of the trial Magistrate the High Court did not 
interfere. (Macleod, C. J, and Shah, J,) Saifin 
Rasul v. Emperor. 83 I.C. 342=26 Bom.L.R. 267 = 
25 Cp. L.J. 1382=A.I. R. 1924 Bom. 385. 

— S. 75 — Scope. 

Practice (Criminal) — Previous convictions can 

be used in determining quantum of sentence even in 
cases where it is not intended or possible to exceed 
Penal Code limits. {Wallace, /.) Suban Sahib v. 
Emperor. 115 I.C. 483=29 M.L.W. 194 = 

2 M. Cp. G. 65=52 Mad. 358=1929 M-W.N. 393 = 

30 Cr.D.J. 471=12 A. 1. Cr- R. 256 = 
A.I.R. 1929 Mad. 306=56 M.L.J. 595. 

— S* 75— Security order. 

——Enhancement of sentence should not rest on 
previous security bond when accused is not questioned 
about it. (Rupchand> and Barlee, A. /. Cs.) 
Murid u. Emperor. 1930 Cr. C. 122= 

A.I.R. 1930 Sind. 58. 
—A security order under S. 110, Criminal P. C. is 
irrelevant for the purpose of S. 75. (Coldstream, /,) 
Khanu v. Emperor. 110 I.C. 804= 

29 Cr.’L.J. 772=11 A.I.Cr. R. 8. 
— S. 75— Trivial offence. 

For an . offence trivial in. nature in itself, greatly 
enhanced punishment should.not be inflicted, merely 
because there have been previous convictions against 
the offender. {Fforde, J,) Harnam Das v. Emperor. 

1930 Or. C. 73=31 P.L.R. 333= 
A.I.R. 1930 Lah. 100. 
—That a man has been convicted several times -is 
no reason for passing a het^vy sentence on him for an 
offence which is trivial in itself : R, v. Taylor, 18 Cr. 
App. Rep. 143, Foil, (Fforde- and Dalip Singh, JJ,) 
Maulu V. Emperor. 121 I.C. 419= 

1929 Cr. C. 419=11 Lah. 115=31 Cr. L.J. 264= 

31 P.L.R. 217=A.I.R. 1929 Lah. 787. 

•’^-^’^Suhsequent offences trivial^Previous convic- 
Hons are not reasons for sentencing to transporta- 
iim for life. 

When an accused person has had a certain number 
of previous convictions against him, it is not in accord- 
ajnee with enlightened ideas of the administration of 
criminal justice to sentence him to transportation for 
life for the commission of a subsequent offence which 
is trivial in itself though of course the previous record 
of the prisoner is an dement which the Court should 
take into consideration in substantially increasing the 
punishment for a subsequent offence. The nature 
of the subsequent offence itself is the main element. 
(Pforde and Dalip Singh, JJ.) Daya Ram v. 
EbipeRPR. 119 I.C, 429=30 P.L.R. 580= 

30 Cr. L.J. 1082=1929 Cr. C. 465= 
A.I.R. 1929 Lah. 768. 


PENAL CODE (1860). S. 84— Applicability. 

— S. 76— Applicability. 

Accused's belief with regard to age is imma- 
terial. 

Section 361 is framed in such terms as to make it 
immaterial what the offender took the age of the girl 
or victim to be, S.76 has no application in such a 
case. (Dhavle and Fazl Ali, JJ.) Krishna Maha- 
RANA V, Emperor. 1929 Cr. C. 379= 

A.I.R. 1929 Pat. 631. 

— S. 76 — Mistake of fact. 

Police officer arresting a wrong person under a 
warrant under a mistake of fact is not liable, but is 
protected by section. (Macleod, C. J, and Crump, J.) 
Emperor v. Gopalia Kallaiya. 81 I.C. 317 = 
26 Bom. L.R. 133 = 25 Cr. L.J. 797 = 
A.I.R. 1924 Bom. 333. 

Where, under an order of the Commissioner of 

Police which was published in the Calcutta Police 
Gazette and which had been in force for a considera- 
ble time, the Dy. Commissioner made an order for the 
confinement of- a Head Constable and it was afterwards 
discovered the order published in the Gazette had not 
been granted the leave required under S. 9 of the 
Calcutta Police Act. Held, in a complaint by the 
Head Constable against the Dy. Commissioner for 
wrongful confinement, that the accused must be 
acquitted. (Sanderson, C.J. and Walmsley, J .) Pra- 
matha Nath v. P. C. Lahiri. 59 IX. 37= 

22 Cr. L.J. 5=47 Cal. 818. 

— S. 79— “Act Justified.^ 

The act of a mother-in-law in abducting her 
daughter-in-law and ^compelling her to marry against 
her will, which falls ^thin S. 366, is not one which 
she is justified by law in doing and S. 79 can afford no 
protection to her. (Tekchand and Agha Haidar, JJ,) 
Sant Ram v. Emperor. . 30 P.L.R. 573= 

1929 Cr. C. 305=A.I.R. 1929 Lab. 713. 
— S. 79 — Mistake of fact. 

Where accused assaulted a man believing him to be 
a ghost and the assault proved fatal : 

Held : that he was neither guilty under S. 302 nor 
S. 304, nor S. 304-A : 11 P. R. 1888 Cr., Expl, (Jai 
Lai and Dalip Singh, JJ.) Waryam Singh v. 
Emperor. 99 I.C. 71=28 Cr. L.J. 39= 

A.I.R. 1926 Lah. 634. 

— S. 79 — Teacher and Pupil. 

Child below 12 years — ^School master inflicting 
corporal punishment necessary for school discipline is 
protected under Ss. 79 and 89 — ^Extent of school- 
master’s control over a pupil depends upon circums- 
tances of each case. (Brown, J.) Emperor -v. Mg 
Ba Thaung. 94 I.C. 412=27 Cr. L.J. 636= 

3 Rang. 659= A.I.R. 1926 Rang. 107, 
— S. 80— Accident. 

B with some companions went into a jungle to 
shoot pig. He took up his position and waited, while 
his companions proceeded to beat a pig towards him. 
In due course a boar was driven in his direction and B 
fired at him. B, however, missed the boar and hit A 
causing him injuries which resulted in his death. ^ ^ 

Held : that the act of B in firing was neither negh- 
gent nor rash within the meaning of S..,304-A* LP.C* 
(Broadway, Ji ) Basant Singh v. Emperor, 

29 P.L.R. 45=9 L.L.J. 482 = 
A4.R^1627Iiah. 680. 
— S. 82— Capital sentence— Exemptions. i. 

Beyond the provisions of Ss. $2 and* 63 th® Pe^ 
Code does not say anything about there* being any age 
limit for the capital sentence. (W^Uotoe and Ananta^ 
krishna AiyarJJ.) Kolanda N4,VAK^n v. EMPEi^OR. 

(1930) M.W.N. 681=32 J4-W. 220. 
— S. 84-rAppUcabiUty. j 
I — that maot is wrong along with 
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PEN&Ii CODE (1860), S. 83— Enrden of proof. 

unsound mind is not covered by S, 84. 

Where the accused was of a unsound mind at the 
time of committing the murder but he knew perfectly 
well that he was doing a wrong thing, held, that S. 84 
did not apply to the case but that capital sentence 
should not be passed. The proper course is to sentence 
him to transportation for life so that he could be kept 
under observation. If the accused continues in a 
stage of apparent sanity for a sufficiently long period 
the local Government can pass such orders as clemency 
may suggest upon satisfactory medical report. (Mears 
C.J., and Stuart, J.) Lachhman v. Emperor. 

81 1.C. 171=46 All. 243=22 AX.J. 116= 
5 L.R.A. Or. 67=25 Or. L.J. 683= 
A.I.R. 1924 All. 413. 

84— Burden of proof. 

The onus of proof where the plea of insanity is 
taken on behalf of the accused lies on him and it must 
be proved affirmatively that the accused was insane at 
the time when he committed the act in question. 
(C. C. Ghosj and Jack, JJ.) Ba^lur Rahman o. 
Emperor. 115 I.G. 561=48 C,L.J. 307= 

33 C.W.N. 136=31 Cr. LJ- 484 = 
A.I.R. 1929 Cal. 1. 
- Where the evidence as to the insanity of 
accused is conflicting, the accused should be convicted 
^ on him lies the burden of proving insanity which 
in the“ case of conflicting evidence cannot be said to be 
sufficiently discharged. {Daniels, J.) Chandu Lal, 
u. The Crown. 77 I.C. 236=21 A.L.J. 776= 

4 L.R.A. Cr. 234=25 Cr. L-J. 348- 
A.I.R. 1924 All. 186. 

— ^S. 84 — ^De^ree of insanity. 

~^Uftsoundness of mind — Insanity to amount 
to unsoundness of mind within S, 84 must be such 
that the person, is incapable of understanding the 
nature of the act. 

The mere presence of five circumstances, viz . ; 
(1) the absence of any motive, (2) the absence of 
secrecy, (3) multiple murders, (4) want of pre-arrange- 
ment, and (5) want of accomplices does not fulfil the 
requirements of S. 84. A man may be suffering 
from insanity in the sense in which the words would 
be used by an alienist, but may not be suffering from 
unsoundness of mind as defined in S. 84. The law 
recognizes nothing but incapacity to realize the nature 
of the act, and presumes that where a man’s mind or 
his faculties of ratiocination are sufficiently clear to 
a;pprehend what he is doing he must always be 
ptesumed to intend the consequences of the action he 
takes: {Harrison and Dalip Singh, JJ.) Mani 
Ram V. Emperor. 99 I.C. 328=8 Lah. 114= 

8 L.L.J. 566=27 P.L.R. 823=28 Cr. L.J. 120= 
A.I.R. 1927 Lah. 52. 
— S. 84— 'Essentials for Applicability. 
-‘^-‘•~Insanity^Defence of— Quantum of proof. 

To establish a defence on the ground of insanity it 
must be clearly proved that at the time of committing 
the act, the party accused was labouring under such 
a defect of reason from disease of the mind as not to 
know the nature and quality of the act he was domg, 
or if he did know it, that he did not know that what 
he was doing was wrong. If the accused was 
conscious that the act was one which he ought not to 
do and if that act was at the time contrary to the law 
6f the land, he is punishable. The standard to be 
applied is whether according to the ordinary standard 
adSpted by reasonable men the act was right or 
(C, C. Ghose and Jack, JJ*) Ba:2LUR 
IUhiKn V . Emperor. 115 I.a 561=48 C.L.J. 307= 
38 136=30 Cr. L.J. 494= 


PENAL CODE (1860), S. 84— Grounds for infer- 
ence. 

The accused’s disease of the mind must have 

been formed before the act was done. (C, C. Ghose 
and Jack, JJ.) Ba2lur Rahman v. Emperor. 
115 I.C. 561 = 48 C.L.J. 307=33 C.W.N. 136 = 
30 Cr. L.J. 494= A.I.R. 1929 Cal. 1. 

-^Insanity — Plea of Prior and Subsequent 

Conduct — Relevancy. 

In considering the plea of insanity the antecedents 
and the subsequent conduct of the man are no doubt 
relevant to show what was the state of the mind of 
the accused at the time the act was committed, but 
the state of the mind at the time of doing the act is 
the chief thing to be taken into consideration. 

Where the evidence given did not go to the length 
of showing that the accused could not be conscious of 
the nature of the act he was doing at the time of the 
occurrence, but only proved that the accused was in a 
bewildered state of mind a day or two before the day 
of the occurrence: 

Held : the case did not come within the purview of 
S. 84. (Jwal a Prasad and Ross, JJ,) John Dow 
LAT Moon v. Emperor. 108 LC. 424= 

29 Cr.L.J. 393=10 A.I. Cr-R. 94= 
A.I.R. 1928 Pat. 363. 

Accused must be insane at the time of the act 

complained of — He must be unable to know the 
nature and quality of the act — Antecedent and subse- 
quent mentm condition is not per se sufficient — It is 
relevant only to show that at the time of the act he 
was mentally incapable. (Zafar AH and Tek 
Chand, JJ.) Tolaram v. Emperor. 102 I.C. 774*» 
8 Lah. 684=28 Cr.L.J. 598=29 P.L.R. 104= 
A.IR. 1927 Lah. 674. 
— S. 84 — Grounds for Inference. 

A' person is not entitled to claim relief under S, 84 
simply for the reasons that he is ailing for some time 
before commission of an offence, that he dees not 
take food for some days and that there is no apparent 
motive for committing the offence : 17 C.P.L.R. 113, 
Appl. {Subhedar, A. J. C.) Mohammad Sarwar v. 
Emperor. 120 I.C. 733=31 Cr.L.J, 164= 

1930 Cr.C. 151= A.I, R. 1930 Nag- 63. 

^Uncontrollable impulse co-existing with the full 

possession of the reasoning powers is no defence in 
law nor is moral insanity, i.e., existence of deln^ion^ 
which indicate a defect of sanity such as will relieve a 
person from criminal responsibility, and defence in 
law. (C.C. Ghose and Jack, JJ.) Ba2lur Rahman 
V. Emperor. 115 I.C. 561=48 C.L.J. 307= 

33 C.W.N. 136=30 CrX.J. 494= 
A,1.R. 1929 Cal. X 
— - — ^It is not mere eccentricity or singularity of 
manner that will suffice to establish the plea of in- 
sanity ; it must be shown that the prisoner had no 
competent use of his understanding so as to know that 
he was doing a wrong thing in the particular act in 
question. (C, C. Ghose and Jack, JJ.) Ba^jlur 
Rahman v. Emperor. 115 I.C. 561=48 C.L.J. 307= 
33 C.W.N. 136=30 Cr. L.J. 494« 
A.I.R. 1929 Cal- 1. 
— From absence of apparent motive in commit- 

ting crime conclusion of madness cannot be drawn* 
(C.C. Ghose and Jack, JJ.) Ba2LUR Rahman 
Emperor. 115 I.C. 561=48 C.L.J. 307=t 

33 C.W.N. 136=30 Cr.L.J, 494= 
A. 1. R. 1929 OaL 1. 
— —-^Evidence of premeditation and design or 
resistance o f arrest — Negative plea of insanity. 

If there is evidence of premeditation, and design' 
or evidence that the prisoner after the act in quesfiboi^ 
tried to resist .arrest, the plea of insanity may be ne- 
gatived. ^ A prisoner trying to resist arrest after he 
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had committed that act in question shows that he is 
well aware that he has committed an act which in law 
is criminal ; Per Erie, C. J, R. v. Leigh, (1866J 
4 F & F 915, Foil. (C. C. Ghose and Jack, JJ.) 
Ba2lur Rahman v. Emperor. 115 I.C. 561 = 

58 C.L.J. 307=33 C.W.N. 436=30 Gr. L.J. 585 = 

A.I.R, 1929 Cal. 1. 
— — Mere want of motive for the crime is not suffici- 
ent to base an inference of unsoundness of mind — 
Onus is on the accused to prove that he was incapable 
of knowing the nature of his act. (Fforde and Agha 
Haidar, JJ,) Emperor v, Bahadur. 106 I.C. 796= 
9 Lah. 371=29 Cr. L.J. 205= 
A.I.R. 1928 Lah. 796. 
I — * -' M otive — Apparent absence — Ho ground for 
inference. 

The circumstance of an act being apparently motive- 
less is not a Aground from which the existence of a 
powerful and irresistible influence of homicidal tend- 
ency^ can be safely inferred. The law recognizes 
nothing but incapacity to realize the nature of the act 
and presumes that where a man’s mind or faculties of 
ratiocination are sufficiently clear to apprehend what 
he is doing, he must always be presumed to intend 
the consequences of the action he takes : Reg v. 
Hayanes, 1 F. and F. 666; 40 P. R. 1905 Cr. : and 
A. I. R. 1927 Lah. 52 ; Foil. ; 23 C. W. N. 621, Rel, on. 
\Zafar Ali and Jai Lai, JJ,) Inayat v, Empekor. 

112 I.C. 222=29 Cr. L.J. 1006= 
11 A. I. Cr. R. 267 (Lah.) 

.» xhe fact that an accused is a person ot weak 
inhibitions does not make him insane. It is not every 
kind of frantic humour or something unaccountable in 
a man’s action that points him out to be a mad man 
to be exempted from punishment. It must be a man 
who is totally deprived of his understanding and 
memory and does not know what he is doing. The 
circumstance of the convict having acted under an 
irresistible influence to the commission of the offence 
is no defence if at the time he committed the act he 
knew he was doing what was wrong. Mere absence 
of motive for the crime is not sufficient to bring him 
nhder S. 84. (Addison, J,) Sardara v. Emperor. 

Ill I.C. 331=29 Cr. L.J. 827 (Lah.) 

\ In order to get an exemption from criminal 
liability, the accused must prove that he was suffering j 
from any such mental infirmity or disease as would 
prevent him from distinguishing between right and 
wrong or that what he was doing was contrary to law. 

The medical expert gave an opinion that the accused 
was a “a little weak-minded.” 

Held : that it was not sufficient to prove an exemp- 
tion from criminal liability. (Shadi Lal,C, J. 
and Agha Haidar, J,) Ismail v. Emperor. 

109 LC. 365=10 AJ.Cr.R. 212= 
29 Cr* L.J. 550 (Lahc) 
Accused a smoker of ganja, setting fire to a 
building and running away-^Accused pleading in- 
sanity*^Hi$ act was held not exempted under S, 84. 

In a case of mischief by setting fire to a thatched 
building the facts were that the accused took a torch 
kitchen, ran to the building, put into the 
thatch and then threw it on the roof of the kitchen 
^d ran away. The thatch caught fire and the school 
bmlding was completely destroyed. The accused 
pleaded insanity, on the ground of his being a smoker 
of ganja. It was proved that he used to threaten his 
father and children and used to beat his wife and run 
aWay in forest and used to throw away his food. 

Held i that the facts were not strong enough to give 
him exemption from the criminality of his conduct 
uaddr 84, and that the fact that he ran 
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away after putting the torch to the thatch showed 
that at the time he committed the offence he was 
what he was doing was wrongful. 
(Madhavan Hair and Cornish, JJ,) Public Prose- 
cutor V. Devasikamani. 106 I.C. 559 » 

27 M.L.W. 77=29 Cr. L.J. 63=9 A.I.Cr.R. 280 = 
1 M. Cr.C. 80= A.I.R. 1928 Mad. 196 «t 
55 M.L.J. 228. 

Weakness of intellect or emotion is not 
sufficient. 

The fact that the physical and mental ailments from 
which a man suffered had rendered his intellect weak 
and had affected his emotions and will cannot be suffi* 
cient^ to prove that his cognitive faculties had been 
impaired to a degree which is described in the last 
part of S. 84. 

It is not every kind of frantic humour or something 
unaccountable in a man’s actions that points him out- 
I to be such a mad man as is to be exempted from punish* 
ment ; it must be a man that is totally deprived of his 
understanding and memory and doth not know what 
he is doing, no more than an infant, than a brute or a 
wild beast; In re Edward Arnold: 16 St. Tr. 695, FolL 
(Zafar Ali and Tekchand.JJ,) Tola Ram v. Em* 
PEROR. 102 LC. 775=8 Lah. 685=28 Cr. L.J. 598 =9c 
29 P.L.R. 105=A.I.R. 1927 Lah. 675. 

, Even if it be proved that an accused charged 

of murder was conceited, odd and irascible, and his 
brain was not quite all right, it cannot be said that he 
was incapable of knowing that murder was wrong, so 
as to exempt him from criminal liability under S. 84. 
(Broadway and Skemp, JJ,) Abdul Rashid o. 
Emperor. 103 I.C. 69=f28 Cr. L.J. 638= 

8 A.I.Cr.R. 261-A.I.R. 1927 Lah. Wl* 
— — Absence of motive is evidence of insanity. 

Absence of sane motive is one of the indicia of the 
act being done by some kind of insane impulse. 

The accused asked H, and his wife to give him 
some water and after it was given he remained there 
and behaved in an extraordinary manner muttering 
that those were the people who had spoilt him. In 
the same afternoon the accused murdered H, and his 
wife when they were returning home. There was also 
absence of motive. The accused was held, in the 
circumstances of the case, to suffer from homicidal 
mania at the time he did the act- (Krishnan and 
Wallace, JJ.) Subbigadu v. Emperor. 91 LC. 78= 
27 Cr, L. J. 58=22 M.L.W. 530=1925 M.W.N. 659= 
A.I,R. 1925 Had. 1238=59 M.L.J. 598. 

-7 Insanity of accused to be determined from 

circumstances. 

In a case of murder by an insane person the circm^i- 
stances were ; There was no , motive for the murder^ 
the appellant made no attempt to disappear after the 
murder, or to offer any explanation in extenuation of 
his crime. Mis words at the time of arrest were 
“Arrest me, I have shed blood”. He took no interest 
in the inquiry prior to committal and the very first 
time the Medical Officer saw him be was found to be 
quite insane. For months prior to the occurrence he 
had shown symptoms of insanity and it was after a 
stay of nearly a year in the Lunatic Asylum that he 
was considered to be in a fit state to undergo his trial. 

Held that the inference seemed irresistible that the 
appellant had been in a continuous state of insanity 
and whatever act he did, he did in an irresponsible 
way and did not know the nature thereof or that it 
was wrong if it happened to be a wrong act accordix^ 
to law. {Dalai, A, J, C.) Bhagwaxi Prasad v. 
Emperor. 751 .C. 69=25 Cr. L.J. 751« 

A.LR. 1925 Ouah 106 
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PENIL CODE (1860), S. 84-Jnry. 

— S. 84— Jury. 

It is for the jury to determine whether the prisoner, 
when he committed the offence with which he stood 
charged, was incapable of distinguishing right from 
wrong or under the influence of any delusion which 
rendered his mind at the moment insensible of the 
nature of the act he was about to commit, since in 
that case he would not be legally responsible for his 
conduct. (C. C. Ghosh and Jack, JJ,) Kazx Bazlur 
Rahman v. Emperor. 113 I.C. 561=48 C.L«J. 307 = 
33 C.W.N. 136=30 Or. L.J. 494 =Jl.LR. 1929 CaL 1. 
It is a mistake to suppose that in order to satis- 
fy a jury that the plea of insanity is well-founded, 
scientific eYidence must be adduced. If the existence 
of facts is such as to indicate an unsound state of 
mind, that is quite sufficient : Per Bret, L. J. R., v. 
Dart, (1878) 13 Cox C.C. 143, Foil. (C. C. Ghose 
and Jack, JJ,) Bazlur Rahman v. Emperor. 

115 I.C. 561«48 C.L.J. 307=33 C.W.N. 136 = 
30 Cr. L.J. 494= A.I.R. 1929 CaL 1. 

^S. 84— Test. 

To ascertain a person is incapable of knowing the 
nature of the act or that he is doing what is either 
wrong or contrary to law, a very common test is to | 
ask, in the circumstances, whether the man would 
have committed the act if a policeman would have 
been at his elbow. (Rankin, C. J, and Chotzner, JJ.) 
Karma Urang v. Emperor. 114 I.C. 159= 

30 Gr. L.J. 247=32 C.W.N. 342 = 
A.I.R. 1928 CaL 238. 

•^S. 84— ‘Unsoundnes of mind’. 

A man may be suffering from some form of insanity 
in the sense in which the words would be used by an 
alienist but may not be suffering from unsoundness of 
mind as defined in S.84 Penal Code. The law recog- 
nises nothing but incapacity to realise the nature of 
the act and presumes that where a man’s mind or his 
faculties of ratiocination are sufficiently clear to ap- 
prehend what he is doing, he must always be presum- 
ed to intend the consequences of the action he takes: 
A.I.R. 1927 Lah. 52, Foil, {Broadway and Agha 
Haidar, JJ,) Jalal v. Emperor. 119 I.C. 270= 

30 Gn. L.J. 1024. 

^S. 85 — Drunkenness. 

— ’-‘^^Drunkenness io be defence must he such as to 
result in incapacity to intend^Firing at parttcu- 
lar individual is not necessary to constitute crime 
under Penal Code, S. 300, CZ. 4. 

Evidence o1 drunkenness falling short of a proved 
incapacity in the accused to form the intent necessary 
to constitute the crime and merely establishing that 
his mmd was affected by drink so that he more readily 
gave way to some violent passion, does not rebut the 
presumptiou that a man intends the natural conse- 
‘quences of his act. And even if he did not intend to 
fire at any particular individual at the time but merely 
fired at the general mass of villagers and killed some 
of them his act would still come within the category 
of murder as defined in Cl. 4. S. 300 of the Penal 
Co^e, {Fforde and Hilton, JJ.) Bishan Singh v. 
Emperor. 116 I.C. 707 = 30 P.L.R. 387 = 

30 Gr. L.J. 662=1929 Cr. C. 188= 
13 A.I. Cr. R. 73= A.I.R. 1929 Lah. 637. 
•"•—•^Voluntary drunkenness is no reason for not 
inflicting death sentence. 

The reasons justifying the infliction of the lesser 
penalty under S. 367 (5) must be such as are-in accord 
‘“^ifh established legal principles; unless drunkein- 
fiess either amounts to unsoundness of mind so as to 
enable insanity to be pleaded by the way of defence, 
or the degree of drunkenness is such as to establish 
ifieapad^?' in the accused to form the intent necessary 


PENAL CODE (1860), S. 89— Chastisement by 
Teacher. . . , 

to constitute the crime, drunkenness is neither a de- 
fence nor a palliation and is not a reason for inflicting 
a'sentence of transportation for life instead of the death 
sentence: .<8 P.R.(Cr.) 1917, Expl. (Harrison and 
Fforda,JJ,) Waryam Singh v. The Crown. 

95 I.C. 284=7 Lah. 141=27 P.L.R. 332= 

27 Cr. L.J. 764= A.I.R. 1926 Lah. 428. 

— — Evidence merely establishing that the accused 
was a drunkard is not sufficient. 

Evidence of drunkenness falling short of a proved 
incapacity in the accused to form the intent necessary 
to constitute the crime, and merely establishing that 
his mind was affected by drink, so that he more readily 
gave way to some violent passion, does not rebut the 
presumption that a man intends the natural conse- 
quences of his act: 28 P.R. Cr. 1917, Dist.; Director 
of Public Prosecutions v. Beard, (1920) A.C. 479, Foil. 

Where the accused proceeded to the scene of the 
incident, declared their intention of assaulting the 
deceased, and walked about a mile, pursued their 
victim, and inflicted upon him a large number of 
blows, but were careful enough not to deal a deadly 
blow on the head or any other vital part of the 
body. 

Held: that the attack was a premeditated one and 
that the mere fact that they had taken some liquor 
i should not be regarded as a sufficient reason for not 
imposing the penalty of death. (Shadi Dal, C,J, and 
Le Rossignol, J,) Sheru v. Emperor. 94 I. C. 406= 

7 Lah. 50=27 P.L.R. 294= 
27 Cr. L.J. 630= A.I.R. 1926 Lah. 232. 
— S. 86— Absence of intent- 
Evidence of drunkenness falling short of proved in- 
capacity in the accused to form the intent necessary 
to constitute the crime and merely establishing that 
his mind was affected by drink so that he more readily 
gave way to some violent passion, does not rebut the 
presumption that a man intends the natural conse- 
quences of his acts. Director of Public Prosecutions 
V. Beard, (1920) A.C, 479, Ref. (Adami and 
Chatter p, JJ,) Judagi Mallah v. Emperor. 

121 I.C. 452=8 Pat. 911=31 Cr. L.J, 243= 
A.I.R. 1930 Pat. 168. 

— S. 86— Intention. 

If the accused knew what the natural consequences 
of his acts were, ordinarily he must be deemed to have 
intended to cause them. Though ordinarily intention 
is to be inferred from knowledge, there may be cases 
where intent must be found as a fact and cannot be 
assumed, in which cases voluntary drunkenness may 
be relied on to show that the required * intent* is 
absent : 38 Mad. 479, Rel. on. (Uadhavan Hair 
and Cornish, JJ.) Public Prosecutor v, Devashu- 
mani. 106 I.C. 639=27 M.L.W. 77=29 Cr. L.J. 6S= 
9 A.I. Cr. R. 280=1 M.Cr.C. 80= 
A.LR. 1928 Mad, 196=58 M.L.J. 228. 
— S. 86— ’‘Intoxicated”. 

Ordinary drunkenness makes no difference to the 
knowledge with which a man is credited and if an ac- 
cused knew what the natural consequences of his act 
were, he must be presumed to have intended to catise 
them : 38 Mad. 479, Folk (Adami and Chatter ji, JJ *) 
JL’UAGI Mallah v. Emperor. 121 I.C. 482= 

8 Pat. 911=31 Cr. L.J. 248= A.I.R. 1980 Pat. 168. 

— S. 89— Chastisement by Teacher. 

Child below 12 years— School master inflicting 
corporal punishment necessary for school 'discit)lin5 is 
protected under Ss. 79 and 89 — Extent , of schooL 
master’s control oyer a pupil depends upon circum- 
stances of each case, , 

The infliction df chastisement by way ’*ojf^jpajc€8&| 
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discipline by the parent or guardian would come 
within the scope of S. 89 provided it was inflicted in 
good faith for the benefit of the child. And when a 
child is sent by its parent or guardian to a school, the 
parent or guardian must be held to have given an im- 
plied consent to the infliction of such reasonable 
punishment as may be necessary for the purposes of 
school discipline. Limits within which the power of 
the school-master extends to inflict punishment for 
offences committed out of school depend largely on 
the facts of each case whether the school-master had 
authority to act : Cleary v. Booths (1893) 1 Q. B. 
465, Appl. 

A school-master was charged under S. 323 for can- 
ing one of the school-boys who the master believed 
had assaulted another school-boy. The circumstances 
were that the school was closed for two days. The 
boys, but for an accident, would have actually been 
attending night school at, the time the assault was 
committed and the boy who was assaulted was on the 
scene because he had been called by another boy to 
visit his master, and it was presumably as pupils of 
the school that the boys had collected together on the 
road, and a direct complaint was made to the school- 
master by the mother of the boy who was assaulted. 

Held : in the circumstances it was a reasonable in- 
ference that the implied consent of the parents of the 
boy to his being under the discipline and control of 
the school-master extended to the alleged offence for 
which the school-master found it necessary to punish 
him, and that the boy must be held at the time to have 
been under the authority of the school-master. 
(Brawn, J.) Emperor v. Maung Ba Thaung. 

94 I.C. 412 = 27 Cr.L.J. 636=3 Kang. 656= 
A.I.R. 1926 Rang. 107. 

— S. 94— Applicability. 

Accused helping removal of dead body from his 
master’s house — Master threatening to kill accused if 
help refused — ^Accused is guilty under S. 201, but is 
protected by S. 94. (Walsh and Sulaiman, JJ>) 
Emperor v. Autar. 86 I.C. 52= 

26 Cr.L.J. 676=47 All. 3C6=23 A.L.J. 25= 
6 L.R.A.Cr. 68=A.I.R. 1925 All. 315. 
— S. 94— Extent of protections. 

Compulsion by threats of instant death is good de- 
fence except for “murder” and offences against state-^ 
“Murder” in the above does not include abetment 
thereof punishable under S. 109. (Ncwbould and B, 
B. Ghose, JJ.) Umadasi Dasi v. Emperor. 

83 LC. 491=52 Cal. 112=40 C.L.J. 143 = 
28 C.W.N. 1046=26 Cr.L.J. 11= 
A.I.R. 1924 Cal. 1C81. 

— S. 95— Defamation. 

— Imputation of being outcaste* 

Imputation to a Hindu that he is an outcaste is 
defamatory and is not covered by S. 95. (Dalai, J,) 
Mohan Lal Ram Charan. 108 I.C. 690= 

29 Cr.L.J. 451 -S L.R.A.Cr. 44= 
9 AJ.Cr.R. 298=26 A.L.J. 361 = 
A.I.R. 192$ All. 213. 

— S. 95— Exchange of abuse. 

Prosecution should not lodge a complaint where it 
is simply a case of exchanging abuse in a public 
street. (Harrison, /.) The Crow^n v, Atma 
Singh. 94 I.C. 888=8 L.L.J. 82= 

27 P.L.R. 176=27 Cr.L.J. 696 = 
A.I.R. 1926 Lah. 412. 

— S. 95— Exchange of words. 

Complainant’s counsel S cited an authority but he 
could not find his book at the time of argument. 
Complainant asked him to search for the book in the 
books thinking that it might be mix^ up 
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With them. Accused who heard the suggestion, re* 
sented it and said to S that he was not in the habit of 
stealing like him. S filed a complaint under S. 500 : 

Held : that the accused’s reply was not defama- 
tion because he did not mean to call him a habitual 
thief. It is at the most akin to abuse. The matter 


was too petty to be brought into *the criminal Court. 
ijai Lal, J,) Jas Raj Jagga v. Emperor. 

115 I.C. 72=30 Gr. L.J. 379= 
A.I.R. 1929 Lah. 234. 
— S. 96— Harmless statement. 

Statement in a newspaper that another newspaper 
has borrowed a certain sum and the lender is “lead- 
ing the paper by the nose” is not defamation under 
S. 499, but is covered by S. 95. (Heald,J.) Maung 
Sein V. King-Emperor. 99 LG. 347 = 

4 Rang. 462=28 Cr. L.J. 139= 
A.LR. 1927 Rang. 43. 


— S. 96 — Obstruction. 

The charge of obstructing peons of municipality is 
very slight, so slight that no person of ordinary sense 
and temper would complain of such harm, and where 
the municipality has not been active in proving the 
other offences of gravity, namely, evasion of octroi 
duty and causing hurt to peons the complaint agamst 
' the accused should be dismissed. (Dalai, J.) Abdul 
Rashid v, Harish Chandra. 120 I.C. 121= 

30 Cr. L.J. 1153=1980 A.L.J. 2)8= 
11 L.R.A.Cr. 26=1929 Cr. C. 668 = 
A.LR. 1629 All. 940. 

— S. 66— Applicability. 

■■ Assembly unlawful from beginning^Question 
of self-defence does not arise. 

Where the object of an assembly was from the very 
outset unlawful and every one of the accused was 
clearly a member of an unlawful assembly, no ques- 
tion of self-defence arises in the case ; 20 All. 459, 
Appr. (Kinkhede, A. J. C.) Mohamad Ibrahim v. 
Emperor. 112 LC. 902=30 Cr. L.J. 38= 

11 A.I. Cr. R. 526 = A.LR. 1929 Nag. 48. 
— S. 96— Causing death. 

— ■ Offence under S. 149 cannot be sustained 
where a person has a right to a certain thing and 
where it not unlawful for him to prevent others 
obstrlicting that right. 

People ol the village S having assembled, proceeded 
to cut the bandh. People of village K resisted but 
were turned back. Meanwhile a large crowd collected 
on both sides, armed with lathis* spears, and garases* 
People of K, seeing that the people of S were not 
likely to listen to their remonstrances, proceeded in a 
body to prevent them from cutting the bandh and to 
drive them away. A free fight ensued ; one man from 
village S. received mortal injuries and died on his way 
to the hospital. The Sessions Judge convicted ihe 
accused who were residents ot K under S. 302 read 
with Ss. 147, 148 and 149, LP.C. 

Held : that the people of S had no right io dtit "the 
bs-ndh under the circumstances mentioned and^ when 
they actually proceeded to destroy it the pedple of jK 
had certainly a right to prevent them from dofij^ 

Held : further that the people of K had * '^ectfed a 
Bandh in their own village and at the tinie of the 
occurrence they were in possession of ‘ fhe bandh and 
there had been no lawful order passedt Jby any 
tent Court directing them or autho^;^ tfeopie ofJK 
to remove the bandh. This being so it. was nolt unlaw- 
ful on the part of the appellant to prevent the fjeople 
of S. from iordbly cuttmg the bandh, and that conse* 
quently their convictions under Ss. X47, 148 and 14^ 
eould not be sustained. ^ _ . . , , t t ^ ^ ; 

Held : also that xmd^v^iiko circuxastances.of.the 
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and keeping in view tl e fsct that mortal injuries were 
caused to the deceased m a free fight and in the exer- 
cise of tl e right of private defence of person and pro- 
perty, the conviction of the accused appellants under 
S. 302 could not be sustained, especially when the 
deceased had received injuries Ircm scveial other 
assailants. The conviction was therefore altered to 
one under S. 326, and the sentence of transportation 
for life passed was reduced to one of three years’ 
rigorous imprisonment. {CcurLney-Terrell, C. J. and 
Faze,l AH, J.) Tilak Kohar v. Emperor. 

1929 Cr.C. 2£3 = AJ.R. 1929 Pat. 523. 
—Accused first httting — Ihtn runntny away 
from attack with lathis — Accused striking in self- 
defence^Death — Accused is justified. 

Where the accused had picked the quarrel and 
tried to hit another but ran for his safety from the 
subsequent attack with lathis and after running some 
distance, the accused found that he could not very 
well make his escape and turned round and hit a blow, 
Held : that it must be held that he hit in self- 
defence. 

Held : further, that an attack with lathis was likdy 
to create reasonable fear of grievous hurt being caus- 
ed to the accused and he would be jusufiec m stnking 
with a lathi in self-defence to the extent of causing 
grievous hurt or even death. {Mukerji^J,) Ram 
S i^WAK V, Emperor. 85 l.C. 882=23 A.L.U. 131 = 
6 L.B.A. Cp. 58 = 26 Cr. L,J. £42 = 
A.I.R. 1925 All. 313. 
——Where one party was in possession of land and 
in the scu£5e that resulted from another party trying 
to oust the former by force, a member of the pany 
in possession killed one of the aggressive party who 
had struck his companion with a lathi on his head, 
held, that the right of private defence obtained and 
was not exceeded. [Mocker fee and Chatter fee, JJ,) 
Emperor v, Akbar Molla. 81 l.C. 2bi = 

26 Cr.L.J. 773-51 Cal. 271=38 G.L.J. 379 = 
A.I.R. 1924 Gal. 449. 
— S. 96— Duties of Magistrate. 

Magistrates should not, in their-zeal to suppress crimes 
of violence, overlook the importance of the provisions 
of law as regards the right of private defence. [Agha 
Haidar, J.) Ahmad Din v. Emperor. 

100 l.C. 124=28 Cr.L.J. 252=7 A.LCp. R. 401- 
A.I.R. 1927 Lah. 194. 

96 — ^Exceeding right. - 

Where in a marpit brought about by the illegal act 
of the dead person himselt the accused while resisting 
the attack of the deceased happens to hit him on the 
rather harder than perhaps he intended to have 
c[cine and thus kills him, he cannot be said to be ex- 
ceeding his right of self-defence and should not be 
cotivicted. (young, J,) Chhattar v. Emperor. 

1929 CrX. 489 =A.I.R. 1929 All. 897- 
— S. 96— Existence pf right* 

Whether a person acctised of an ofieuce has or has- 
not justified the commission ot that- offence by pro- 
ving th?it it was committed in the course of his defend- 
ing himself is a matter which h^s to be decided on the 
(Broadway and Zafar AU, JJ,) Mxjho- 
MED V, Smperor, 88 l.C, 485=^6 L-D-J. 626- 
26 Cr.Ii.J. 817 = A.I.R. 1925 Eah. 276. 

66— Extent ot right. 

•9^ — Pfirsim inflicting wounds in d pending him- 
self is mt i^ilty, 

law does not require a citizen to behave like a 
,® 06 i&xo^ard on any occasion. The right of self-de- 
lemce as defined by law must be fostered in the citi- 
zens of every free country. If a man is attacked he 
away and he would be perfectly justified 
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in the eye of law if he holds his ground and delivers a 
counter attack to his assailants provided always that 
the injury which he inflicts in self-defence is cot out 
of proportion to the injury with which he is threatened. 

Where the accused is attackeo by a party of men 
armed with dangs and having no alternative but to 
defend himself to the best of his ability retaliates, he 
ads in private defence alihcugh in doing so he inflicts 
injuries some of which prove latal. [Aga Haidar, J,) 
Mahandi V, Emperor. 1930 Cr.C. 109 = 

A.I.R. 1930 Lah. 93. 

— S. Intent. 

Where both parties have come down armed with 
a full determination to settle their quarrel by force, no 
right of private defence exists, 20 A. 459 Foil. [Daniels 
J. C.) Mdlla V, Emperor. 89 l.C. 158= 

12 O.L.J. 83'i=2 O.W.N. 332=26 Cr.L.J. 1294= 
29 O.C. 92=A.I.R. 1926 Oudh. 438. 
—S. ££— Omission of plea. 

Even if the accused aid not plead self-defence, it is 
open to the Court to consider such plea if the prose- 
cution evidence would support it. [Devadoss and 
Waller, JJ.) Jogate Bhaigo Naiks, In re. 

97 l.C. y68 = 2/ Cr-L.J. 1198 = A.1.R. 1927 Mad. 97. 
— S. 9€ — Riot. 

— — Impending attack by one faction on another 
— Members of latter collecting together to resist'^ 
Riot — Latter party were held to act in self defence. 

There were two tactions, A and B, in a certain vil- 
lage. A member of group A was severely beaten and 
hurt by the members of B. Two days later, the 
members of A gathered together to take revenge on 

B. On hearing the news, the members of B also col- 
lected together. The members of A marched against 
B and in the result there was a not. One of the mem- 
bers of A used a fire-arm whose shot brought down 
a member of B. A member of B thereupon shot the 
man ’in A who had used the fire.arm. 

Held : that if the members of B had a reasonable 
apprehension that if they separated they would be in- 
dividually pursued and pumshed; they were justified 
in remaining together and resisting the attack. 

Held : further, that considering the state of feeling 
between the parties, this w^as the fact and that B were 
justified m resisting the attack of A and that a member 
of their group was justified in shooting the man who 
had shot another member of their party. [Hears 

C. J. and Sulaiman, J.) Ajudhia Prasad v. Em- 
peror. 67 l.C. 697 = 26 Cr.L.J. 997 = 

6 L.R.A.CB. 81= A.I.R. 1925 All. 664. 

— S. 96— Scope. 

There carji be no room for a plea of self-defence 
against persons who carry no arms. The suggestion 
that the persons were approaching the house of the 
assaulter is not a sufficient basis for a plea of defence 
of property. (Dawson Miller C.J. and Foster, J.) 
Parbhu Dusudh V. Emperor. 104 LC. 708 = 

28 Cr. L.J, 868=A.I.R. 1928 Pat. 46. 
— S. 97— Another’s property. 

Property of even another person can be protected 
and right of private defence can be claimed against an 
act which is theft, robbery or criminal trespass or an 
attempt to commit theft, robbery or criminal trespass. 
(Sulaiman, J.) Dalganjan v. Emperor. 

77 IX. 881=22 A.L.J. 81 = 6 L.R.A. Ci?. 61= 
25 Cr. L.J. 481= A.I.R* 1924 All. 696. 
— S. 97— Applicability. 

Owners while carrying away their tree, Attacked by 
a party armed with dangs— Former have a right of 
private defence. A.I.R. 1923 All. 194, Foil. (A^Ha Hai- 
dar, J.) Ujagar SiNcaa V. Emperor. 102 LC. 769= 

8 A.I.CVR. 243*28 Cr.L.3. 6gs*A.LS.1927 Lab.m 
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— S. 97— Burden of proof. 

Plea of private defence — Accused must prove justi- 
fying circumstances. (Cuming and Gregory, JJ.) 
Adam Ali v. Emperor. lOO I.C. 718= 

45 C.L.J. 131=31 C.W.N. 314=28 Cr. L.J. 334 = 
7 A.I.Cr.R. 546-A.I.R. 1927 Cal. 324. 

Onus lies on the person bringing .the plea of 

self-defence. (Tekchand, /.) Hafura Singh v. 
Emperor. 104 I.C. 454=28 Cr. L.J. 838 = 

A.I.R. 1927 Lah. 786. 

Where a plea of private defence of propert> is 

raised, the burden of proving that the property be- 
longed to them, is on the accused. (Ross and Kul- 
want Sahay, JJ.) Farman Khan v. Emperor. 

98 I.C. 394=5 Pat, 520=27 Cr. L.J. 1322 = 
8 P.L.T. 319 = A.I.R. 1926 Pat. 433. 
— S. 97— Co-owners. 

Where one joint-owner was collecting rent from 
tenants of joint-land to the exclusion of the other 
owner. 

Held, the other co-owner was justified in using 
force in preventing this wrongful act being done by 
the former. (Wazir Hasan, J. C.) Mahesh Singh 
V, King-Emperor. 84 I.C. 942=11 O.L.J. 743= 
26 Cr. L.J,398 = A.I.R. 1925 Oudh 251. 
— S. 97— Evidence. 

In order to establish the right of private defence of 
property the accused need not prove his possession 
afi&rmatively but may rely on the presumption of 
continuance or possession arising in his favour. 
(Ross, /.) Jainath V, Emperor. 100 I.C. 383 » 
28 Cr. L.J. 303 = A.I.R. 1927 Pat. 181. 
— S. 97— Exceeding of right. 

In the excitement and confusion of a fight or 
scuffle, it is too much to expect that an average man 
would weigh the means that he intends to &opt at 
the spur of the moment for self-defence, though, of 
course, the counter attack should not be out of all 
proportion to the form employed in the original 
attack. (Agha Haidar, J.) Ahmad Din. v, Empero r. 

100 I.C. 124=28 Cr. L.J. 252= 
7 A.I. Cr. R. 401= A.I.R. 1927 Lah. 194. 
— The question of exceeding the right of private 
defence does not always depend upon the amount of 
injuries caused, (Jwala Prasad, /.) Udit Singh v. 
Emperor. 86 I.C. 988 -O P.L.T. 838 = 

26 Cr. L.J. 924=A.I.R. 1925 Pat. 762. 
— S. 97— Exercise of right. 

* ^Where A finds his stolen animals in B’s pos- 

session and to recover them drives Ids as well as B’s 
cattle along with his, B’s right of private defence of 
property arises. (Campbell, J.) Karam Ali o. 
Emperor. 103 I.C. 798=9 L.L.J. 260 = 

28 P.L.R, 299=28 Cr. L.J. 750=8 A.I.Cr. R. 412= 

A.I.R. 1927 Lah. 355. 

* Defence cannot he nicely modulated^Retir^ 

ing, because violence is expected, is not compulsory 
•^Assembly can be guilty of exceeding right of 
private defence against criminal force, 

. Where, possession -is undisputed or where there 
is no time to seek assistance of the authorities there 
is no obligation upon a person, entitled to exercise the 
right of private defence and to defend his person, or his 
property, to retire the field merely because his assailant 
threatens him with violence. A man acting under an 
apprehension of death cannot be expected to judge 
too nicely the force of his own blow ; and the common 
law of England, which is substantianlly also the law 
in India on this topic, says that he is not bound to 
modulate his defence step by step according to thef 
attack before there is reason to believe that the attack 
i$ over ; he is not obliged to retreat but may pursue 
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his adversary till he finds himself out of danger ^d 
if in a conflict between them he happens to kill 
such killing is justifiable. The law is 

if the members of an assembly act with the common 
object of exceeding the right of private defence, then 
they are not only all generally guilty of rioting but 
also of the particular ofience constituted by such 
excess of user. An assault is a crime except under 
cert^ special circumstance. But in one sense 
criminal force is a continuing wrong and there is a 
limit where the plea of justification ceases to operate 
and the liability to punishment revives; if one 
member in prosecution of the common object of an 
assembly exceeds that limit every other member 
shares with him the guilty of his act. 13 C. W N 
1180, Foil. 39 Cal 896 ; 35 Cal. 368 Dist. (Mullick 
and Adamt, JJ,) Narshi Singh v. Emperor. 

82 I.C. 156 = 2 Pat. 595=6 P.L.T. 87= 
25 Cr. L.J. 1228=3 Pat. L.R. Cr. 163= 
A.I.R. 1924 Pat. 388. 

— S. 97— Illegality in search. 

In the course of lawful search by a Police Inspector 
he illegally laid hands on a woman. The accused, a 
near relation of her’s, having come to her assistance 
an altercation ensued, in the course of which he was 
sti-uckwith a stick; he then snatched it and struck 
the Police Inspector two blows on the head. The 
Police Inspector died as a result of the injury. 

Held that there was no voluntary causing of death 
and the accused was protected by the right of private 
defence. (Boys and Ashworth, JJ,) Emperor v. 
PaRam STTKh. 91 I.C. 43=23 A.L.J. 1037= 

6 L, R. A. Cr. 173=27 Cr. L. J. 11 = 
A I R. 1926 ill 147. 
— S. 97— Parties determinedi to fight. 

Right of private defence is not available to-, 

parties determined to fight. 

According to the Penal Code no right of private 
defence arises in circumstances such as those when 
both parties arm themselves for a fight to enforce 
their right or supposed right and deliberately engage ir^ 
very large numbers in a pitched battle killing one mao 
and wounding others: 35 Cal. 368, Foil.; 40 Bom, 105 • 
20 All. 459; A.I.R. 1925 Oudh 438. Ref.; 10 O, C,iM- 
A.I.R. 1923 All. 194;17 0.C. 21; A.I.R. 19^ ® 
167 and A.I.R. 1925 Oudh 425, Dist. QJanccvum 
J.) ISBAt Husais u. Emperor, 7 

A.I.B. 1890 Oildh 2Sa. 

Obiter i "When a body of xnen ate determined to 
vindicate their rights or supposed rights, by umlovM 
force, and -wh^ they engage in a fight with men who« 
on the other hand, are equally determined to viadi- 
cate by unlawful force their rights or supposed ri g iii fe, , 
no question of self-defence arises. Neithw side 
trying to protect itself, but each aide is trviiK to «« 
the better of the other ,: A»I.R. 1926 Patna, ^3 
20 AH. 459 Foil. (Kincaid, J.C. and liuiohaind .mkf^ 
ratn,A.J.C.) Emperor n. SuLLEtiAN KHAiT.r 
98 I.C. 567=21 S. L. R. 151=27 dp. I,.J.,13*7!a 
A.LA ijK!7'Sliul.92. 
—S. 97 — ^PoBsession of pponepty. 

Kghtof private defence does «nt case»jn- 

which there is time to have reccmrse., to the pfotecribn 
of public authorities and, therefore, a pfesson, vahei* 
dispossessed of land, can claim no, ri^t ,of defence of 
property as against the complainant asBOning hto to be 
a trespasser who had just entered the land! A. L R. 
1924 Pat. 143, Foil, (Broadway^ Js.) .PaWA Singh 
V. Emperor, IM ttfc ^=38 OpiL-J. 8^ 
A 1927 X,a]|. 705, 
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—Decree-holder given possession of property in 
execution of his decree — ^Judgment-debtor only permit- 
ted to remove his crops — Judgment-debtor is not 
competent to resist decree-holder’s entry on the plea of 
private defence. (Jai Lai, J,) Lajja v. Emperor. 

100 LC. 232=9 L.L.J. 209=28 Cr. L.J. 264= 
28 P.L.R. 273=A.I.R. 1927 Lah. 193. 
~^Right of private defence of property — Person 
setting up must show that he xvas in peaceful pos- 
session — Mere right to possession is not sufficient. 

Before an accused person can set up a right of 
private defence of property, he must show that the 
property was his property and that he actually was in 
peaceful possession of it: A.I.R. 1926 Patna 433, Foil. 

The mere right to have possession restored by a 
civil Court does not justify an individual in taking the 
law into his own hands: 10 Bom. L. R. 285, Foil. 
(Kincaid, J. C. and Rupchand Bilaram, A. J. C.j 
Emperor v. Sulleman Khan. 98 I.C. 467= 

21 S.L.R. 141 = 27 Cp. L. J. 1347 = 
A.I.R. 1927 Sind 92. 
— ^ — ^Where neither party was in possession of the 
land in dispute and the accused was found to be at 
tempting to obtain possession even when the dispute 
was pending in Rev. Court and the deceased while 
obstructing the accused was struck dead by the ac- 
cused : 

Held : that he was not protected by the right of 
private defence. (Simpson, A. J. C.) Sheo Shan- 
kar t». Emperor. 91 I.C. 238 =27 Cr.L.J. 62= 
2 O.W.N. 862- A.I.R. 1926 Oudh 148 
•— S. 97 — Seizure of cattle. 

I njury caused to complainant while rescuing 

cattle led by accused to cattle pound — Accused have 
the right of private defence. 

Some cattle belonging to the complainant were do- 
ing damage to the accused’s field. They consequently 
seized them and were taking them to the pound. In 
the meantime the complainant and his men came and 
began to rescue the cattle by the use of force. The 
accused, however, succeeded in taking some of the 
cattle to the pound. But the accused’s party inflicted 
some injuri^ on the party of the complainant. 

Held : that the act of the complainant in rescuing 
the cattle was unlawful and therefore the accused were 
jorotected by their right of private defence. (Jwala 
Prasad, J.) Udit Singh v. Emperor. 86 I.C. 988 = 
6 F.L.T. 838=26 Cr.L.J. 924=A.I.R. 1923 Fat. 762. 

— ‘The complainant’s party had no right to seize 

the cattle of the accused after the cattle had left the 
field and the accused were consequently entitled to the 
right of private defence of property. Held, on these 
findings, it cannot be held that the accused constitut- 
ed an unlawful assembly. The only person who can 
be convicted is the one who actually inflicted the 
mortal wound and thus exceeded his rights of private 
defence and no person other than him can be held to 
be guilty. 26 P.R. 1914 (Cr.), Rel. on. (Shadi Lai, 
/.) Ahamau V. Emperor. 66 I.C. 185= 

1 Lah. L.J. 243=23 Cp.LJ. 249 =26 R.W.R. 1919= 

97 F.L.R. 1919. 

•^S. 97— Self-defence* what is. 

' In a fight between two parties the accused insulted 
fibe deceased. The deceased then struck the accused. 
lEhe accused retaliated with a heavier blow which 
eaiceed: his opponent’s death. 

Held^ that“ the accused was protected .by his right 
efte^-defenc^ \(Harrison,J*) Imam Dinu. Empe- 
MiMn 21S»^ ^L.R. 14=26 Cn^ L.J. 730-« 

AJrB* 1928 Ll*. 814- 
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— S. 97— Test. 

Accused Causing death under situation brought 

by himself— 'Ojfence of culpable homicide, not 
murder. 

In considering a plea of self-defence it is not the 
triviality of the injuries inflicted upon the accused that 
has to be taken into consideration nor is it a question 
whether the accused had any injuries at all on him. 
But the question is whether the accused had any 
reasonable apprehensioa of grievous hurt or death to 
himself. Where the evidence showed that it was the 
accused who used violence first and that after the 
deceased fled from the spot he pursued him and there- 
upon the deceased attacked him with a knife and the 
accused then killed him with a knife, held, that the 
accused having put the deceased in that position, he 
cannot be exonerated from all liability, because of the 
plea of self-defence, and that he was liable to be con- 
victed for culpable homicide though not for murder. 
(Wallace and Anantakrishna Aiyar, JJ,) Kesavalu 
Naidu V. Emperor. 1930 M-W.N. 502. 

— S. 97— Threat of extortion. 

—Threat amounting to attempt to commit 

extortion — Person using threat physically capable 
of carrying out threat — Right of private defence 
arises. 

Where threat uttered constituted an offence of an 
attempt to commit extortion either by intentionally 
putting the accused in fear of injury or by attempting 
to put him in fear of injury in order to the com- 
mitting of an extortion and it was clear from the 
facts proved that as between the accused and the 
person using threat, the latter was stronger of the two, 
and his threat was accompanied by a preparation to 
take or extort money from the accused by declaration 
to him that he would not be relieved unless the money 
were paid. 

Held', there was sufficient ground for the accused to 
believe that his life was in danger and that he was 
entitled to use his right of private defence. (Kinkhede, 
A.J.C.) Sitaram -v. Emperor. 83 I.C. 731= 

26 Cr. L.J. 587= A.I.R. 1925 Nag. 260. 
— S. 99— Against dacoits- 

—^Dacoits about to break into piouse^Accused 
firing at them which caused death of one — Right of 
private defence. 

Certain dacoits, with the- intention of committing 
dacoity, were about to break into the house of the 
accused, but the Jowner of the house, the accused, 
hearing some noise noticed two or three persons, and 
fired at them owing to which one- ,of them fell down 
and died : 

Held : that the firing was in the right of -private 
defence of property against intended robbery and 
house-breaking by night, and there was no reason to 
believe that more than necessary harm was inflicted. 
(Dalai, J.) Dher Ram v. Emperor. 113 I. C. 609*^= 
1929 A.L.J 148-10 L.R.A. Cr. 81= 
11 A.I. Cr. R. 288=30 Cr. L. J. 804=f 
A.I.R. 1929 All. 299. 

— S. 99— Amount of force. 

A person on whom lathi blows were being shoWeted 
is justified in striking' the assaulter with a spear and 
he does not exceed his right of self-defence; (Zafar 
Mi and Jailal, JJ.) Surain Singh v. EMpERbR. 

110 LC. 787=10 A. I. Cr.l8:'673= 
29 Cr. L.J. 755=A.LR. 1928 

The deceased assaulted the appe%jqf' 

about to hit him with a clod of earth ^en .the /appel- 
lant struck him two violent blows with a hartchet 
which he held, in his hand aad thereby caused his 
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death. The deceased was of a stronger physique than 
the appellant. 

Held : that the accused was not under apprehen- 
sion of grievous hurt and thus he exceeded his right 
of private defence in causing the death of 'his assailant. 
(Dalip Singh, J.) Gulam Rasul v. Emperor. 

95 I.C. 276=8 L.L.J. 435 = 27 P.L.R. 430= 

27 Cr. L.J. 786. 

——The accused weie lawfully engaged in irrigating 
their fields when the complainant’s party came on 
and molested them and forcibly stopped the irrigation: 
a fight followed in which the accused’s party used 
lathis and severe injuries were sustained. 

Held : that the force which the accused were justi- 
fied in using in their self-defence could not be gauged 
exactly and that no excessive force could be held to 
have been employed. {Wazir Hasan, A. J. C.) 
Baitnath V. King-Emperor. 85 I.C. 353= 

27 O.C. 292=26 Cr- L.J. 513 = 
A.LR. 1925 Oudh 425. 

— S. 99 — Assault. 

—Right of private defence. 

An amin assisted by a karinda, the karinda’s master 
and accompanied by the police and some servants 
who were probably employed as lathials of the 
zamindar went to attach a crop. The party went in 
some force because they had information that the 
attachment would be resisted with violence, and 
was in fact resisted with violence. The 
zamindar was struck to the ground and received 
several injuries. Thereupon the zamindar’s men 
rushed on his assailants and severely beat two, with 
some minor injuries to one or more. The two men 
severely beaten were the man whose crop was to be 
attached and his father, they being also the two 
who were said to have commenced the attack on the 
attaching party. Both these two severely injured 
men died. 

Held : that the fact that the assailants did not 
actually succeed in assaulting anyone but the zamin- 
dar did not show anything by way of intention of 
assailants in the light of the fact that the counter- 
attack by the zamindar’s men in defence of the 
zamindar was probably instantaneous and zamindar’s 
men were entitled to plea of right of private defence. 
(Boys, J.) Chhotay v. Emperor. 

1930 Cr. G. 888 = A-I.R. 1930 AIL 596. 

— S. 99 — Burden of proof. 

•-^^Prosecution must prove that accused exceeded 
right of private defence. 

Where it is quite as likely and as consistent with the 
evidence that the deceased commenced by attacking 
the accused and the accused armed themselves with 
pieces of wood to retaliate the attack and the accused 
had thus caused the death in the exercise of their 
private defence. 

Held : that the accused were entitled to acquittal 
unless it was proved -that they, exceeded the right of 
their private defence. (Daniels, J,C.) Pahlad v. 
Emperor. 83 I.C. 889=11 O.L.J. 50= 

26 Cr.L.J. 61 = A.LR. 1924 Oudh 334. 
•— S. 99— Conditions of exercise. 

Matter not urgent and sufficient time available to 
have recourse to authorities — ^No right of private de- 
fence of property arises. A.I.R, 1926 Lah. 516 Foil. 
(Agha Haidar, J,) Ujagar Singh u. Emperor. 

102 I.C. 769= 8 A. I. Cr.R. 243=23 Cr.L.J. 598= 
A.I.R. 1927 Lah; 740. 

— S. 99— Drunken men. 

,^]^en though drunken men are entitled to the pro- 
the law, if they break the law and attack 
Cn^P— 118 
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either the person or the property of the people, any 
member of the public is entitled to exercise the right 
of private defence provided that he does no more harnr 
than the necessities of private defence require. 
(Heald, J.) Mani Karki v. King Emperor. 

101 1.0.477 = 5 Bur. L.J. 223=28 Cr.L.J. 445= 

A I.R. 1927 Rang. 121* 

— S. 95— Extent of Right. 

• Test — Extent — Person assaulted is entitled 

to carry on his defence till he finds himself 
out of danger — In cases of dangerous assaults 
allowance should he made if the right is a little 
exceeded — Possibility of carrying out the threat 
should always he considered. 

Where right of private defence is pleaded the 
essence of the case should be to ascertain who was the 
aggressor and whether the accused party acted in the 
exercise of his or their right of private defence or 
otherwise. But man who is assaulted is not bound to 
modulate the defence step by step according to the 
attack before there is reason to believe that the attack 
is over. He is entitled to secure his victory as long as 
the contest is continued. He is not obliged to retreat^ 
but may pursue his adversary till he finds himself out 
of danger ; and if in any conflict between them he 
happens to kill, such killing is justifiable. And of 
course, where the assault assumed a dangerous form 
every ^lowance should be made for one who with the 
instinct of self-preservation strong upon him, pursues 
his defence a little further than to a perfectly cool 
bystander would seem absolutely necessary. The 
question in such cases will be not whether there was an 
actually continuing danger, but whether there was any 
reasonable apprehension of such danger. It must* 
however, be remembered that every attempt or threat 
to commit the offence would not, much less an idle 
threat would, entitle a man to take up arms. He 
must pause and reflect whether the threat is intended 
to be put into execution immediately because there 
are many threats which people use as a form of abuse, 
but which are never intended to be taken seriously, 
and, still others, of which the persons saying them, 
have not the capacity to put into immediate execution 
for it is only against a danger present and imminent 
that the right of private defence avails. Under pro* 
per circumstances exaggeration of the danger that 
the accused wes facing will not be unreasonable and 
law will always make just allowance for the sentiment 
of a person placed in situation of peril, who has no 
time to think. His blood is then hot and his sole 
object is to strike a decisive blow so as to ward oB the 
danger. But Courts should not at the same time for- 
get that the right of private defence is a very limited 
right. It cannot be converted into a right of reprisal* 
(Kinkhede, A. J, C.) Sitaram v. Emperor. 

85 I.C. 731=26 Cr.L.J* 587=A.I-R. 1925 Nag. 260. 

—S. 99 -Illegal acts of public serYauts. 

If without aUy emergency for arrest contemplated 
by S.151, a police officer arrests or attempts to arrest a 
person, the arrest or the attempt to arrest is not only 
not strictly justifiable by law but is illegal and the 
person who is arrested or attempted to be arrested, is 
entitled to offer resistance. If further, such person 
apprehends hurt at the hands of armed constables 
sent for the arrest, and such constables use^ crifiaifial 
force tows^d^sulih person, who retaliates it causing 
them^Sithple injtiry it danUot said that he has ex- 
ceeded his right of private defence : 24 Cal. 320 ana 
A.LR, 1926 Lah. 1^; Rel. on. (Zafar Ali arid 
JJ>) ' t?. Emperor. 121 I.C. 734^ 
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31 PX.R. 285=31 Cr.L.J. 294= 
A.I.R. 1930 Lah. 348. 
— — ^Xhere is no right of private defence against the 
arrest effected by a constable acting under colour of 
his office even though such arrest is not strictly justi- 
fied by law. (Tek Chand, /.) Munshi Singh v. 
Emperor. 106 I.C. 581=29 Cr. L.J. 63 = 

9 A.I.Cr.R. 287 (Lah.) 
——A person beating a public servant entrusted 
with the duty of executing a warrant of attachment 
though the warrant be illegal is guilty under S. 323 
and is not justified in beating under S. 99. {Shad 
Lai, C. JO Thaba Singh v. Emperor. 

105 I.C. 684=28 P.L.R. 290=28 Cr. L.J. 972 = 
A.I.R 1927 Lah. 851. 
—Under S. 99, I.P.C., the right of private defence 
against an injury apprehended to be done by a 
public servant extends only to those cases in which 
there is a reasonable cause of apprehension of death 
or of grievous hurt being caused, by the act of such 
public servant, {Tek Chand, J.) Rangha Mae v. 
Emperor. i05 I.C. 817=9 L.L.J. 424= 

28 Cr.L.J. 993= A.I.R. 1927 Lah. 706. 
— — P ublic servant acting illegally in the dis- 
charge of his duty, S, 99 applies — Income-tax officer 
acts illegally in forcibly entering a firm to inspect 
account* 

Although an Income-Tax officer is empowered 
under S. 22 (4) of the Income-Tax Act to serve the 
proprietors of a firm with a notice to produce their 
accounts, there is no provision of law by which he 
can insist on their producing the accounts if they 
decline to comply with the notice. He has no autho- 
rity under the Act to enter the firm’s premises in 
order to inspect the accounts, or to remain on the 
premises for that purpose against the will of the pro- 
prietors, and if he does so he commits criminal trespass 
and the proprietors have a right to forcibly turn him 
out as S. 99, Penal Code, would not deprive them of 
their right of private defence. {Martineau, J.) 
Achhru Ram v. Emperor. 95 I.C. 308 = 

7 Lah. 104=27 P.L.R. 298=27 Cr.L.J. 772 = 
A.I.R. 1926 Lah. 326. 
—^Public servant acting without jurisdiction-^ 
Section does not apply. 

A police officer found the accused at night time 
carrying a an. He suspected that the accused 
was going to kill a certain person with whom he had 
enmity and demanded the kulhari but the accused 
refus^ to give. Thereupon the officer tried to 
snatch it from the accused. The accused assaulted the 
officer. 

Held : that the action of the Sub-Inspector was 
wholly without jurisdiction, and therefore Section 99 
was not applicable. 

Held : also that the circumstances did not give rise 
' to any right of private defence on the part of the 
accu^. {Scott^Smith, J.) Haq Dad v. The 
Crown. 90 I.C. 927=6 Lah. 892 = 

26 Cr.L.J. 1631=26 P.L.R. 808 = 
A.I.R. 1926 Lah. 19 
—Even if the arrest by police is wholly illegal, 
yet the person arrested or die persons who assist the 
arrested person are not entitled to use more force 
than is necessary for protection against illegal arrest. 
(Kincaid, J. C. and Kennedy, A. J, C.) Hardayal 
Singh p. Emperor. 94 I.C. 404=20 S.L.R. 85= 
27 Cr.L.J. 628=A.I.R. 1926 Sind 190. 

. . . w . - Section 99 applies to acts where jurisdiction is 
^’^f?^gly exercised not where there is complete absence 
w juti^ction. (Qreaves and Dnval, //.) ^qgendra 
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Nath Laskar v. Hiralal Chandra Poddar. 

83 I.C. 481 = 51 Gal. 902=39 C.L.J, 452- 
26 G.L.J. 2=A.I.R. 1924 Cal. 959* 

— S. 99--Killing burglar. 

Right of killing offender found committing 

burglary given by S. 103 is subject to provisions of 
S. 99. 

The right in exercise of right of private defence of 
property of killing of offender who is found commit- 
ting burglary given by S. 103 is subject to the provi- 
sions of S. 99. 

Where the deceased was found committing house- 
brealdng and was set upon by the owner of the house 
and his son when he was coming out of the hole and 
was beaten to death with lathi blows. 

Held : that the accused were guilty of au offence 
under S. 304. The Exception (2) ta S. 300 applied to 
their case : The accused had no in Lent ion of commit- 
ting more harm than was necessary for the purpose 
of their defence of private defence of property, but 
without premeditation they in fact exceeded their 
right of private defence of property as the deceased 
was at their mercy while coming out of the hole and 
he could have been easily overpowered and secured. 

It was not necessary to beat him to death with lathi 
blows. 

But as the accused were villagers who hardly 
realized that in killing a thief caught flagrante delicto 
they were committing any serious offence, severe 
punishment was not called for ; A, I. R. 1925 Oudh 
425 ; A. I. R. 1926 Lah. 28 and A. I. R. 1923 All. 194, 
Dist. {Raza and Ranavutiy, JJ.) Mahabir v. EMpe- 
ROR. 7 O.W.N. 797=1930 Cr. C. 948= 

A.I.R. 1930 Oudh 408* 
— S. 98— ‘OmiBsion to raise plea. 

The plea of private defence, though not taken before 
the trying Court w’here the accused altogether denied 
the offence is open to them in Appellate Court, but 
such plea will not assist them if their object was not to 
save a third party, but to beat his assailants and when 
for defending him it was not necessary to inflict the 
injury actually caused : 40 All. 284 and 11 M.L.T, 
251, Foil. {Baker, J. C,) Rahimaushah u. Emperor. 

90 LC. 400=26 Cr. L.J. 1552= 
A.I.R. 1926 Nag. 202. 

— S. 99— 'Pre-arranged fight. 

No question of self-defence arises in a pre-arranged 
fight. {Shadi Lai, O.J., and Campbell, J.) Madat 
Khan v. Emperor. 92 I.C. 459=7 L.L.J. 628= 
27 P.L.R. 47 = 27 Cr. L.J. 283= 
A.I.R. 1926 Lah* 221* 

— S. 99— -Public servaut not known as such. 

A right of private defence exists in a case where the 
alleged offender does not know and has no reason to 
believe that the person doing the act was a public 
servant. (Mukerji,J.) Emreror v. Kishan Lal. 
83 I.C. 243=22 A.L.J. 501 = 5 L.R.A. Cr.l77» 
26 Cr. L.J. 601=A.I.R. 1924 All. 645. 
— S. 99— Purpose of exercise. 

— '——Force can he used to defend possession of 
property but not for recovery. 

Every one has got a perfect right to employ force 
within limits for the purpose of protecting ‘ his pro- 
perty against forcible invasion and also to say that he 
pur^rts to do so in the event of a threatened fordbie 
invasion taking place. But he is not entitled to respft 
to the use of force for the purpose of recovferfii^ 
property. His remedy m the latter case lieSr a Civil 
Court where he can sue to recover possessipn or to.get 
his possession confirmed. {Ha^lifax^ A. J. C.) EM- 
PEROR V. Mt. Fhuxaiya. . Bl'LC. 933= 

C(. hJ. im Ma j. lii, 



1877 


CBIMINAL DIGEST 19^4—1930 


1878 


PENAL CODE (1860), S. 98-^Recourse to authori- 
ties. 

S. 99 — Recourse to authorities. 

Where the matter is not urgent and no serious loss 
of property is threatened, and there is ample time to 
have recourse to the authorities, the accused cannot 
be said to have been acting in the exercise of the right 
of private defence of property. (Le Rossignol, J) 
Data Ram v. Emperor. 91 I.G. 39 = 

26 P.L.R. 267=27 Cr. L.J. 7 = 
A.I.R. 1626 Lah. 316. 
—The law does not intend that when a person is 
attacked while doing a lawful act, he is not entitled to 
stand his ground and defend himself, but must run 
away. Where the accused are molested and attacked 
while they are engaged in doing a legal act they need 
not abandon the enjoyment of their legal rights and 
run away to seek the protection of the authorities. 
(Wazir Hasan, AJ,C.) Baijnath v, King-Em- 
PEROR. 85 I.c. 333-27 O-C. 292=26 Cr. L.J. 513= 

A.I.R. 1925 Oudh 425. 
— S. 96-~Self-d6fence against drunkard. 

Even though drunken men are entitled to the pro- 
tection of the law, if they break the law and attack 
either the person or the property of the people, any 
member of the public is entitled to exercise the right 
of private defence provided that he does no more 
harm than the necessities of private defence require. 
(Heald, ],) Manikarki v. Emperor. 101 I.C. 477 = 

5 Bur. L.J. 223=28 Cr. L.J. 445= 
A.I.R. 1927 Rang. 121. 

— S. 99—Wrong-doer. 

The law does not require that when a person is 
being wrongfully deprived of property of which he is 
in possession he should leave the thief alone and run 
to a thana at a distance of a kos to seek redress from 
the police and such person has right of private defence, 
but the wrong doer has no such right. {Zafar AH 
and Bhide, JJ,) Har Chand v. Emperor, I 

120 I.C. 600 « 31 Cr. L.J. 129 = 
A.I.R, 1930 Lah. 314. 

—S. lOC-^Amount of force. 

In the heat of the moment, and while defending 
oneself from a man armed with a stick it is practically 
impossible to calculate with accuracy the exact force 
which one is entitled to employ in self-defence. 
(Harrison^ J,) Imam Din v. Emperor. 86 I.C. 218 = 
26 P.L.R. 14=26 Cr. L.J. 730 = 
A.I,R. 1923 Lah. 314. 

— S. 100— Apprehenaion of death. 

Fight tn self-defence — Gun levelled against 

accused’^Accused stahbing’-*Ho offence is com- 
mitted- 

Where the accused was one of a party escorting 
ladies according to the latters’ wish and where there 
was a fight due to the party being obstructed in its 
progress, and where the accused stabbed the person 
obstructing, who had levelled a gun against the 
accused. 

Held : the accused was not guilty of murder. 
{y7alsh and Sulaiman, JJ -) KamI^ani u* Emperor. 

86 I.C> 43=23 A.L.J. 68 =26 Cr.L.J. 669 = 

6 L.R.A,Cr. 97= A.I.R. 1623 AIL 319. 

Accused obnoxious to assailantS’^Assailants 

armed with sticks and knives trying to break ac- 
cused's house^^Accused is justified tn his private 
defence in firing at his assailants and causing 
death of some of them- 

Where a person who was obnoxious to his assailants 
has his house attacked and the assailants armed with 
sticks and knives try to break into his house there is 
ev^sry reason for the owner of the house to suppose 
that lie would be roughly handled or even murdered 
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and under the circumstances he is justified in firing at 
his assailants and in continuing to fire if the attack 
went on. Facts unknown to the person assailed at the 
time of the attack, but proved before the Court at the 
trial should not be taken into account and made the 
basis for finding against the plea of self-defence. The 
law does not require that the person placed in such 
circumstances should weigh the arguments for and 
against "in golden scales.” It is unnatural to expect a 
man to do so and the law in fact does not require any 
such thing from such person . The question to be 
asked is not what a perfectly cool by-stander would 
think absolutely necessary but whether there was rea- 
sonable apprehension of danger to life or property on 
the part of the accused having regard to all the cir- 
cumstances : 28 Mad. 454; A.I.R. 1925 Lah. 49, Ref* 
{Wallace and Ananthakrishna Ayyar, JJ-) Kuppu- 
samier V- Emperor. 1929 M.W.N. 511= 

1929 Cr C. 330=2 M.Cr.C. 193 = 
A.I.R. 1929 Had. 748. 

— S. IOC — Apprehension of grievous hurt. 

Grievous hurt apprehended — ^Death caused in self* 
defence is no offence. (Zafar Ali.) Mangal Singjm 
V- Crown. 89 I.C. 249=7 L.L.J. 167*? 

26 P.L.R. 496 = 26 Cr.LJ. 1305 = 
A.I.R. 1925 Lah. 370» 

— S. 100— Assault. 

Accused striking deceased after .latter struck 

farmer and accidentally causing deaths is entitled 
to the benefit of the section - 
The accused along with his father, uncle and cousin 
was proceeding to the threshing floor in order to get 
the half share of the produce claimed by them from 
the deceased. He had in his hand a wahda such as 
Zemindars usually carry. The other three had no 
weapon with them. On seeing them coming the de* 
ceased came out with a dang, and struck a blow on 
the head of the accused which fell on his shoulder^ 
The accused retaliated by striking on the head of the 
deceased with the wahola which he was carrying. 
This blow fractured his skull and resulted in his death. 

Held that the assault committed by deceased was 
such as might reasonably cause to accused the appre* 
liension that death or grievous hurt would result to 
him if he did not strike, and therefore he is clearly 
entitled to the benefit of S. 100. (Scott-Smith^ J.) 
Muhammad Afbar v. Emperor. 72 I.C. 520= 
24 Cr.L.J. 408= A.I.R. 1924 Lah. 227. 

Persoft attacked by another with *‘slang** can 

cause death of assailant - 
A "slang” (fork with a long handle) is no less 
formidable weapon than a dang. A person therefore 
attacked with a "slang” is entitled to the right of 
private defence extending to the causing of death of 
the assailant. (Bhide, J.) Bishen Singh v. Empbror. 

120 I.C. 185=30 P.L.R. 97=11 L.L.J. 80= 
31 Cr.L.J. 47=1929 Cr.C. 2= A.I.R. 1929 Lah. 443. 
— S. 100— Defending possession. 

I Causing death in defending j^sses^on from 

opponent^ is protected- 

Where one party was in possession of land and 
in the scuffle that resulted from another party trying 
to oust the former by force, a member of the party 
in possession killed one of the aggressive party who 
had struck his companion with a lathi on his head, 
hcldt that the right of private defence obtained and 
was not es^Cceded. {Mocker jee and Chatter fee JJ-) 
Emperor v* Akbar Molea. 81 LO. 261= 

51 Cal. 271=38 C.L.J. 379=25 Cr.L.J. 773= 
A.LR. 1924 Cal. 449^ 

— S. ICC— Extent of Right. 

of privaie defence arises only wheft 
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there is no recourse for safety — Accused must not he 
the creator of necessity for self-defence — No right of 
self-defence exists when both parties are determined 
to vindicate their rights by show of criminal force. 

Before a person can avail himself of the defence, 
that he used a weapon in defence of his life, he must 
satisfy the Court that that defence was necessary, that 
he did all he could to avoid it and that it was 
necessary to protect his own life or to protect himself 
from such serious bodily harm as would give him a 
reasonable apprehension that his life was in immediate 
danger. A man cannot, in any case, justify killing 
another by pretence of necessity unless he were 
wholly without fault in bringing that necessity upon 
himself. When a body of men are determined to 
Vindicate their rights, or supposed rights, by unlawful 
force, and when they engage in a fight with men who 
on the other hand are equally determined to vmdicate 
by unlawful force their rights or supposed rights, no 
question of self-defence arises. {Ross and Kulwant 
Sahay, JJ,) Farman Khanz;. Emperor. 98 I.C. 395= 
5 Pat. 520=27 Cp.L.J. 1322=8 P.L.T. 319= 
A.I.R. 1926 Pat. 533. 
—--^Extent of right of private defence depends not on 
actual danger but on reasonable apprehension of such 
danger— Though accused and his party are engaged 
in an action amounting to civil trespass, accused is not 
guilty, if he is firing his double barrel gun when he 
is attacked by a number of men armed with lathis. 
{Scott Smith and Fforde, JJ.) Bagh Singh v. 
Emperor. 81 I.C. 113=23 Cr.L.J. 625= 

A.I.R. 1925 Lah. 59. 

100 — Proof of right. 

In order to establish the exercise of the right of 
private defence, it is absolutely necessary to detail the 
exact circumstances which led the accused to strike 
the blow in question. Obviously such a defence can 
seldom, if ever, successfully be made out when the 
accused’s case is that he did not strike the blow at all. 
(Cuming and Lori Williams, JJ). Ajgar Shaikh 
V- EmREROR* 117 I.C. 596=30 Cr. L,J. 799 = 

58 C.L.J. 138=32 C.W.N. 839 = 
A.I.R. 1928 Gal. ^dO. 

— S. 102 — Amount of force. 

An offence is excused only so far as the right of 
private defence is rightly exercised. {Sulaiman, J*) 
Umrao V. Emperor. 81 I.C. 181=5 L.R.A. Cr. 43= 
25 Cr. L.J. 693= A.I.R. 1924 All. 441. 

102— <>ontiuuance of right. 

Trespasser out of property^No right of 

private defence exist against him. 

, One Jamuna Prasad was irrigating his Jagir land at 

A when the accused who were servants of Tika- 
ri IRaj came up in a mob of whom the two petitioners 
*3w6irds; and directed him to desist as they 
\^qhjd.^f^e the water to Punawan ; wh^ .he refused 


PENAL C6d^ (1860), S. lOS— Cattle trespass, 
he received a sword blow on his right arm from 
Ritlal. He ran away but was pursued by the mob 
who surrounded him in another field ; there he was 
struck by the accused with their swords, by Tilkoi on 
the left arm and by Ritlal on the head, and then the 
whole mob assaulted him with swords and lathis till 
he was unconscious. Held : that the right of defence 
of property had come to an end when Jamuna fled 
away from the field. (Macpherson, J .) Ritlal 
Singh v. King-Emperor. 74 LC. 717= 

5 P.L.T. 198=24 Cr. L.J. 813= 
A.I.R. 1924 Pat. 275. 

— S. 103 — Killing burglar. 

Where the accused found a burglar in his house 
at midnight and struck him during the scufQe which 
ensued between the accused and the burglar. 

Held that the accused did not exceed his right of 
private defence as he had every reason to suppose 
that either the burglar had committed theft or was 
going to do so and that if he met him he would pre- 
sumably strike him. (Harrison, J.) Ismail i?, The 
Crown. 91 I.C. 70=6 Lah. 463=27 Cr. L.J. 38 = 
26 P.L,R. 719 = AJ.R. 1926 Lah. 28. 

— S. 103 — Prevention of theft. 

. — Right of private defence is available also 

while preventing the entry of theft. 

Under S. 103 the right of private defence of pro- 
perty to the extent of causing death arises not only 
when the house is broken into but when an attempt 
is made to break into the house. It is not the inten- 
tion of the law that the right to defend property is 
available only when the thief has already effected 
entry, for property may be protected by attacking the 
theif inside the house as much as by preventing his 
entry into it. 

A person who, under a mistake of fact kills a per- 
son while that person is attempting to enter the ao 
cused’s house, thinking him to be a burglar while he 
is not a burglar, does not exceed his right of private 
defence of property and he is not guilty of any 
offence. 1 Holes P.C. 42, Fol. (Sahrawardy and 
Duval, JJ-) Ali Mea v. Emperor, 98 I.C. 188- 
43 C.L.J. 532=27 Cp. L.J. 1287 = 
A.I.R. 1926 Cal. 1012. 

— S. 105— Cattle trespass. 

Right of private defence^Trespass by cattle 

^Cattle can be chased even outside the fields tres- 
passed. 

Certain cattle belonging to accused trespassed 
field where they were grazing. An attelhpt was ‘fijader 
by the owner of the field to seize them in orde^ tc 
take them to cattle pound. The cattle ran towards- 
the field of the accused where the chasers followed 
the^. Theaccus^ inflicted, mortal ihjuiri^ on 



1^8i ORlMiNAL DIGEST 1984—1930 1888 


PENAL CODE (1860). S. 105-~Extent of right, 
of the chasers, who consequently died. It was urged 
that the chaser had no right to pursue out of the 
field trespassed and the accused were entitled to a 
right of private defence. 

Held ; that notice of trespass being taken at once, 
the mere fact that the cattle had left the land, before 
they could be seized, did not deprive the owner of the 
field of the right of seizure conferred upon him by 
S. 10, Cattle Trespass Act, and no case for private 
defence was proved : A.I.R. 1925 Nag. 50, Dist 
(Shadilal, C. J.) Waryami v. Emperor. 

116 I.C. 563 = 30 Cp. L.J. 627 = 
13 A.I. Cr. R. 39=A.I.R. 1928 Lah. 692. 
— S. 103— Extent of right. 

— — Right of private defence of property ceases 
after the offender has effected his retreat^ or before 
the retreat, property is recovered, or assistance of 
public authority is obtained — After retreat is 
effected the right cannot' again revive whenever the 
j^operty is traced. 

As soon as the offender has ejected his retreat 
with the property, no right of private defence of that 
roperty against theft subsists but, until the offender 
as so completed his retreat the right of private 
defence of that property continues until the property 
has been recovered, t.e., during the retreat of the 
offender, or until the assistance of the public authori- 
ties is obtained. Right of defence cannot he revived 
so as to allow stolen property, whenever seen again 
in the possession of anybody, may be taken by owner 
from that person by the use of all the violence not 
extending to the causing of death which may be 
found necessary. The reason why a person is permit- 
ted to take the law into his own hands during the 
retreat of a thief with stolen property is that there is 
no doubt regarding the identity of the thief and the 
right to the property; also because the owner of the 
property is entitled to maintain his possession and to 
prevent the completion of the removal of the pro- 
perty from his possession. A very different state of 
things, however, arises if the owner of a stolen article 
be permitted to take the law into his own hands at 
any subsequent time and to use violence against any 
person who may or may not be an innocent holder in 
order to retrieve from his possession similar article 
which may or may not be the one stolen. If serious 
disorders are to be avoided the right of private 
defence must be strictly confined within the limits 
fixed by statute. 3 N.L.R. 177, Dissented* (Le JRos- 
signol and Pforde, //.) Mir Dad v. Crown. 

96 I.C. 883=7 Lah. 21= 
27 Cr. L.J. 929«27 P.L.R. 280= 
A.I.R. 1926 Lah. 74. 

— S. 107— Abetment* what is. 

Husband looking on while wife beats daugh^^ 

:ttr'4n4a'ei?^Ro conspiracy preved'^Husband is not 
guilty of abetment. 

Although it may be a moral -duty of a person who 
sees a second person beat a third, to interfere, it is 
not a legal duty in the sense that the omis^on to do 
So is punishable. A private person is entitled to interfere 
to prevent the commission of an offence, but he is not 
in general legally bound to do so, and it is only in the 
case of a non-cognizable and non-bailable offence that 
he is entitled of his own motion to arrest the offender. 
{Daniels^ J* on Difference between Walsh, A,C,J» 
and Ryves, j) Emperor v, Chanda. 

83 I.C. 130=26 Cr. L. J. 470*^ 
5 L.R*A. Cr. 161= A.LR. 1923 All. 126. 
— 107— Conviction. 

It is not open to a Court to find a man guilty of 
^]t>etment of an offence on a, charge of the offence 


PENAL CODE (1860), S. 107— Personation, 
itself: 11 Bom. H. C. R. 2^0, Foil. (Ptdlan, JJ,) 
Mahabir Prasad v. Emperor. 97 I.C. 430= 

24 A.L.J. 9eS=7 L.R.A. Cr. 1S0=27 Cr. LJ. 1118 = 

49 All. 12C= A.I.R. 1927 All. 33. 

— S. 107— Driving without license. 

Where a motor driver allows an unlicensed person 
to drive the motor car, who injures passengers by 
upsetting the car and who thereby is convicted for an 
offence under S. 337, the motor driver cannot be 
convicted as an abettor under S. 107 as it cannot be 
said that he intended the car should be driven rashly 
and negligently. (Barlee, J, C.) Mahomed Jamal 
V, Emperor. 119 I.C. 336=30 Cr. L.J. 1077 = 

A.I.R. 1930 Sind 64. 

— S. 107— Essentials. 

Mere knowledge or standing while an offence under 
S. 379 is being committed by others cannot be covered 
by the definition of abetment. It may well be that 
there is neither conspiracy nor instigation nor inten- 
tional aid by some act or illegal omission. (Rupchand 
Bilaram, and De Souza, A, J, C5.) MAtaRO v. 
Emperor. Ill I.C. 732=23 S.L.R. 8= 

29 Cr. L.J. 924= A.I.R. 1929 Sind 9- 

If the person who lends his support does not 

know or has no reason to believe that the act which 
he is aiding or supporting was in itself a criminal act 
it cannot be said that he intentionally aids or facili- 
tates the doing of the offence: A. I. R. 1925 All, 230, 
Foil. 

Abetment by omission would only be punishable if 
the omission were an illegal omisston : 9 Bom. L. R. 
159. Foil. 

In order to convict a person of abetting the com- 
mission of a crime, it is not only necessary to prove 
that he has taken part in those steps of the trans- 
action which are innocent, but in some way or other 
it is absolutely necessary to connect him with those 
steps of the transaction which are criminal : 20 W. R. 
Cr. 41, Foil. (Kinkhede, A, J, C.) Mt. SHEVANTI v. 
Emperor. 109 I.C. 497=29 Cr. L.J, 361 = 

10 A.I. Cp. R. 338= A.I.R. 1928 Nag. 257. 
— S. 107— Evidence of. 

Admission of a person, who is not a licensed vendor 
that he, at the request of licensed vendor, made 
endorsement on and entries in sale register in respect of, 
stamps sold by the latter is not suSicient evidence to 
hold that he abetted the offence of a breach of R. 11, 
framed under S. 74, Stamp Act, wii;hin the meaning of 
S. 107, Penal Code. (Perctvah /* Rupchand, 

A. J. C.) Nenumal Vishindas v. Emperor 
118 I.C. 206=30 Cr, L.J. 881 = 1929 Cr. 0. 104= 
A.I.R. 1929 Sind 118. 
— S. 107— Master and servant. 

Where a riot is committed by some persons for 
benefit of thejr master the latter cannot be convicted 
of abetment of the riot merely on suspicion. (Baker, 
J,C,) feAJMAL Marwadi V, Emperor. 88 I,c. 13= 
26 Cr. L.Ji 1069=* A.I.R. 1925 NA|. 372. 
--S. 107— Personation. 

A person, who identified another, who intended td 
cheat the Treasury Ofi&cer by personation, made' the 
identification on the assurance of another in whom he 
had confidence, but did not tell the Treasury Officer 
that he identified only on such assurance, could not lie 
convicted of abetting the offence unless it is definitely 
proved that he knew that the offence com- 

mittedi that to say, that the man whom he identified 
was not the same. (Jwala Pr^sad^a 0 td Jatnes,JJ,) 
Radha Kishun V. Emperor. 116 I.C. 753= 

89 Cr. L.J* 642 10 P-li.T, 657=13 A.l*Cr. R. 133= 
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PENAL CODE (1860), S. 107— Principal offence 
not proyed. 

— S. 107— Principal offence not proved. 

It is not a general proposition that in every case 
where an abettor and principal are tried together the 
abettor if charged with having abetted the principal 
in the commission of an ofience must be acquitted if 
the principal is acquitted. In the majority of cases 
this would necessarily follow but there might be excep- 
tions to the general rule. {Newbould and B. B. 
Ghose.JJ.) Umadasi Dasi v. Emperor. 

83 I.C. 591=52 Cal. 112=50 C.L.J. 153 = 
28 C.W.N. 1056=26 Cr. L.J. 11= 
A.I.R. 1925 Cal. 1031. 

- If the principal ofience is not substantiated, the 

charge of abetment falls through. {Sanderson, C. /. 
and Maker jee, J) Raj A Khan v. Emperor. 

61 I.C. 800=22 Cr. L.J. 558=32 C.L.J. 578. 

— S. 107— Unintentional aiding. 
~^—^Unintenti(mally aiding is no abetment » 

A mere giving of an aid will not mahe the act an 
abetment of an ofience, if the person who gave the 
aid did not know that an offence was being committed 
or contemplated. The intention should be to aid an 
offence or to facilitate the commission of an offence. 
If the person who lends his support does not know or 
has no reason to believe that the act which he was 
aiding or supporting was by itself a criminal act, it 
cannot be said that he intentionally aids or facilitates 
the doing of the offence. (Maker ji, J.) Ram Nath v» 
Emperor. 85 I.C. 715=57 All. 268 = 

22 A.L.J. 1106=26 Cr. L.J. 362=6 L.R.A. Cr. 25= 

A.I.R. 1925 All. 230. 

— S. 109— Cheating. 

- - -^Sending false claim papers as to quantity of 
paddy burnt amounts to attempt. 

The appellant had insured his stock of paddy which 
was burnt by fire ; he made a claim on the basis that 
75,040 baskets of paddy were stored. It was found 
that the mill godowns could not accommodate more 
than 15,000 baskets. 

Held, that the claim was not a mere exaggeration 
but was a false statement as to the quantity stored : 
that the 1st appellant having sent the notice of the fire 
and also the claim papers, must be regarded as having 
gone beyond the mere stage of preparation to the 
stage of attempt. 

V^ere A let B use his mill for storing paddy and 
his cover notes on the mill and stated to witnesses that 

75.000 baskets of paddy were in the mill when it was 
bumf knowing that the capacity of his mill was only 

15.000 baskets, and further having stocked paddy 
refuse in the godowns pretended it was paddy. 

' Held : A had aided and abetted the attempt to 
cheat under the second clause of S. 107 I.P.C. 
(May Oung, J.) Mg. Po Hmyin v. King-Emperor. 

82 LG. 39=2 Rang. 53=3 Bur. L.J. 1= 
28 Cr. L.J. 1175 =A.LR. 1925 Rang. 251. 

— S. 109— Breach of bye-law. 

The abetment of a breach of the bye-laws framed 
by a District Council under the authority of the 
Kurd Self-Government Act is not punishable 
nSder 3. 109, I.P.C. , as it is not an abetment ot an 
office within the meaning of that section : 23 P.R. 
l694Cr.'*.Rel. on. (Mya Bu, J.) Ma Khwet Kyi 
V. Em?ERO^i. 116 I.C. 665=6 Rang. 791= 

: . 30 Cr. L.J. 809=12 A.I. Cr. R. 307= 

, A.I.R. 19?9 Rang. 75. 

‘10,9-^Cnnyiotion. 

"^pe^n charged under S. 379 cannot be convicted 
lOS^fdr^ibetment of theft, if he is not charged 
wd» 2^ Poll. (Ross^ J.) Darbari 


PENAL CODE (1860), S. 115-Applicability. 
Chowdhuryv. Emperor. 60 I.C. 999= 

22 Cr. L.J. 311. (Pat.) 

— S. 109— Interpretation. 

'"Punishment praoided for the offence '* — 

Meaning. 

Although a Penal law must be interpreted as far as 
possible in favour of the subject still the Court is not 
justified in adding at the end of the section a qualifying 
or explanatory phrase which is not to be found in the 
section itself. That being so the Court is not justified 
in saying that the words “punishment provided for the 
offence” in S. 109 mean punishment provided for the 
offence either in the Penal Code or in some special or 
local law : 7 L. B. R. 63, Discussed and not Appr. 
(Rutledge, C. J., Maung Ba and Heald, JJ.) 
Emperor v. Maung Pu Kai. 118 I.C. 637 = 

7 Rang. 329=30 Cr. L.J. 961 = 1929 Cr. C. 177 = 
A.I.R. 1929 Rang. 203 (P.B.). 
— S. lOS— Master and Servant. 

Where a person orders his men to beat the other 
party and in consequence of that order the people of 
that party are beaten and as a result some men are 
killed, that person is guilty of abetment of murder. 
A. I. R. 1928 Pat. 100, Foil. (C. C. Ghose and Jack, 
/J.) Nawabah V . Emperor. 116 I.C. 372= 

30 Cr. L.J, 621=13 A.LCr.R. 61= 
A.I.R. 1928 Cal. 752. 

— S. 109— Murder. 

It was found that two accused and the approver 
conspired to commit theft and in pursuance of that 
conspiracy to kill H in order to enable them to commit 
theft but there was no direct evidence as to who dealt 
the fatal blow. 

Held : that the accused are guilty of abetment of 
murder under S. 302 read with S, 109. (Adami, J.) 
Sheo Barhi V . Emperor. A.I.R. 1930 Pat. 165. 
— S. 109— Offence not committed. 

Assistance in the preparation of an offence which 
ultimately was not committed cannot amount to an 
abetment either under Section 109 or under Section 
511 of the Penal Code. (Wazir Hasan and Pullan, 
A. /. Cs.) Surat Bahadur v. King-Emperor. 
81 I.C. 986 = 28 Cr. L.J. 1162=11 O.L.J. 650 = 
A.I.R. 1928 Oudh 158. 

— S. 115— Applicability. 

To come within S. 114, Penal Code the abetment 
must be complete apart from the presence of the 
abettor at the scene of offence : 42 Cal. 422 : A. I. R. 
1925 Mad. 364, Foil. (Madhavan Hair, J.) 
ViJAYARANGA NaiDU V . KiNG-EmPEROR. 

106 LC. 585=39 M.L.T. 589=26 M.L.W. 659= 
29 Cr. L.J. 72= A.I.R. 1927 Mad. 1115= 
53 M.L.J. 760. 

— Abettor present at the time of the offence and 

abetting at the time. 

When a person who abets the commission of an 
offence is present and helps in the commission of the 
ofience he is guilty of the offence and not merely of 
abetment except in a few cases like rape or bigamy 
where the person committing the offence alone 
can be guilty of the offence. S. 114 applies to a case 
where a person abets the commission of an Offence 
some time before it takes place and happens to be 
present at the time when the offence is committed, 
and is not applicable to a case where the ab^xnent h 
at the time when the offence takes place and the 
abettor helps in the commission. (Devadoss and 
Waller, JJ.) Jogali Bhaigo Naiks In re. 

97 I.C. 958 =27 Cr. L.J. 1198 = 
A,I.R. 1927 Mad. 97. 

’^A^hetment is a crime in itself while along 

with presence i% is an offence under S. 114» 



1885 


CRIMINAL DIGEST 1924—1930 


1886 


PENAL CODE (1860), S. 113— Applicability. 

S. 114, is a provision which is only brought into 
operation when circumstances amounting to abetment 
of a particular crime have first been proved and then 
the presence of the accused at the commission of that 
crime is proved in addition. Abetment does not in it- 
selfinvolve the actual commission of the crime abetted. 

It is a crime apart. The section is evidentiary not puni- 
tory. Because participation dc facto may sometime 
be obscure in detail, it is established by the presump- 
tion juris et de jure that actual presence plus prior 
abetment can mean nothing else but participation. 
The presumption raised by S. 114 brings the case 
within the ambit of S. 34. (Lord Sumner,) 

Barendra V, Emperor. 85 I.C. 37 = 

29 C.W.N. 181-1925 M.W.N. 26== 

3 Pat. L.R. Cr. 1=6 L. R. P. C. Cr. 1 = 

27 Bom. L. R. 138 = 6 Pat. .L.T. 169 = 52 I. A. 30= 

52 Cal. 197=23 A. L. J. 313=31 C.L.J. 230= 
26 Cr. L. J, 331=26 P. L. R. 50= 
A.I.R. 1925 P. C. 1 = 38 M. L. J. 533 (P.C.) 

— T he words of S. 397 are not such as to exclude 

the operation of Ss. 114 and 34 of the Code, 

(Hallifax, A, J, C.) Shekh Ghassu v. Emperor. 

82 I.C. 35=25 Cr. L. J. 1181= 
A. I. R. 1925 Nag. 136. 
— S. 113 — Applicability and Scope. 

r/zg section deals with a person whose abet- 
ment is complete apart from his presence and 
defines liability of such a person if he was present 
at the time when offence was committed. 

S. 114 deals with a person whose abetment is com- 
plete apart from his presence, that is, the person who 
would be guilty of abetment independently of any act 
done when the ofience was committed and the section 
defines the liability of such a person if he was present 
at the time of the ofience, (Venkatasuhha Rao, J.) 
Annavi V. Emperor. 82 LC. 262 = 21 M.L.IN. 19= 
25 Cr. L.J. 1253=A.I.R. 1925 Mad. 363. 
— S. 113— Conspiracy. 

— Cr, P. Code, S. 221 — Where conspirator is 

sought to he made liable as principal under S. 114, 
I. P, C., that section must he mentioned with the 
main offence in the charge. 

Where a conspirator is present at the commission 
of the offence he may under the provisions of Section 
114, 1.P.C., be deemed to have committed the offence, 
but if that is the way in which the accused is to be 
made responsible for the offences he should be specifi- 
cally charged with such offence as read with the provi- 
sions of S. 114, 1.P.C. 

Where the only evidence of the accused being a 
conspirator was his presence at the commission of the 
offence, there may arise a further question, viz., 
whethe r it would be permissible to infer conspiracy 
from mere presence, and again to make him liable as 
principal by taking into account the fact that he was 
present at the commission of the offence. (Walmsley 
and Mukherji, JJ,) Alimuddi Naskar v. King- 
Emperor. 85 I.C. 231=30 C.L.J. 531 = 

29 C,W.N. 173=52 Cal. 253=26 Cp. L.J. 387 = 
A.I.R. 1925 Cal. 331. 

113— Conviction. 

In the absence of a definite charge of abutment 
being framed against an accused which he had no 
opportunity to meet, his conviction for abetment of 
murder under S. 302 read with S. 114, Penal Code,, is 
wholly illegal. (Staples and Suhhedar, AJ.Os.) 
Kisan Das v . Emperor. 118 I.C. 378= 

1929 Cr. C. 529=30 Cr. L.J. 933= 
A.I.R. 1929 Nag. 825. 
— S. 113— 'Instigation by approval. 

^ ^ Where, when were maltreatn^ a 


PENAL CODE (1860). S. 113-Sentence, 
tenant for the purpose of committing extortion, the 
accused instigated the commission of the offence by 
expressing his approval of the conduct of the zamin- 
dars and suggesting that the tenant having lost them 
heads they should be given a sound beating and i? 
pursuance of this some blows were inflicted. 

Held : that the accused was guilty under S. 114 
read with 330. (Iqbal Ahmad, /.) Nazir Ahmad v. 
Emperor. 100 LC. 537=25 A.L.J. 139= 

7 A.I. Cr. R. 201 = 8 L.R. A. Cr. 28= 

28 Cr. L.J. 313= A.I.R. 1927 AU. 730. 

— S. 113 — Liability as principal. 

A person, who is punishable under the particular 
section of the Code read with S. 114, is punishable 
not as an abettor but as a principal and is guilty of the 
substantive offence and not merely of abetment of 
that offence : 10 Bom. L.R. 26 Discussed atrd 
Doubted. (Rutledge C.J., Maung Ba and Heald,JJ.) 
Emperor v. Maung Pu Kai. 118 I.C. 637= 

7 Rang. 329=30 Cr. L.J. 961=1929 Cr. C 177= 
A.I.R. 1929 Rang. 203 (P.B.) 

— S. 113 — Murder. 

If certain persons assist an accused to commit 
murder whether by themselves assaulting the deceased 
or by preventing his friends from assisting him they 
are guilty of the same offence as the accused, whereas 
if they merely go to the spot with some innocent 
intention and the accused suddenly commits a murder 
without their assistance, and possibly contrary to their 
wishes, they can only be guilty of the offence, if any, 
which they themselves commit. (Wazir Hasan and 
Pullan, Jj.) Jadunandan Brahman v. Emperor. 
103 I.C. 232=2 Luck. 605=3 O-W.N. 699= 
28 Cr. L. J. 802= A.I.R. 1927 Oudh 321. 

■ — Where a woman was at the time of mui'dor 

sitting on a charpoy at a distance of about eight yards, 
and was urging the assailants to kill* their victim, 

Held : her act amounted to an abetment of the 
offence of murder, and she can be convicted under 
S. 302 read with S. 114. (Shadi Lal,CJ. and Jai 
Lai. J.) Dhani V. Emperor. 99 I. C. 117 

8 L.L.J. 509=27 P.L.R. 716=28 Cr. L.J. 85, 

— S. 113— Scope. 

Presence makes abettor licdtle as principal hut 

is punished only once as principal. 

Per Richardson, J. — ^S. 114 would appear to servo 
two purposes. Firstly, it marks the fact that where iit 
can be proved that the accused, if absent, would bo 
Uable as an abettor, his mere presence wheu the 
offence is committed is, without more sufficient ptopf 
of common intention, to make him an accessory at the 
fact or principal. Secondly, it marks the fact that in 
those circumstances the accused cannot be punished 
twice, once for the abetment and once for b^g 
present as am accessory af the fact. The section 
remembles S. 34 in this, that it rather re^ulntcs ptp«- 
dure and punishment than creates an ciffeftce. 
jee, Richardson ,C,C. Ghosh, Cuming and JJ 
Emperor v. Barendra Kumar GH6sE. 6i LC. 383- 
28 C.W.N. 170=38 C.L.J. 311=25 Cr. L.J. 6J7^ 
A.I.R. 1923 CaJ, 257 

—S. 113— Sentence. < - 

Four accused were sent up for trial, under Bt, 

Two of them were convicted under 8. 302* 
sentenced to transportation for Jife^ .The ,QtheL>twp 
were found guilty pf abetm^t s were found tQ be 
offence was , committed? and were. . seUr 
lo imprisonment' for, : 

J Held : that the sentmto^ lespedt 

of^^Hhe^u^ed the 
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were liable to receive either the capital sentence or 
one of transportation for life, {Broadway and 
Tap,JJ*) Emperor V. Sada Singh. 

AI.R. 1930 Lah. 338. 
. — xf a person is convicted of an offence under a 

particular section of the Code read with S. 114 and if 
the offence under the particular section of the Code 
renders the offender liable to whipping in lieu of or in 
addition to any other punishment either under the 
Whipping Act or under Burma (Amendment) Act (8 
of 1927), the person so convicted is punishable with 
whipping in lieu of or in addition to any other punish- 
ment; 7 L.B.R. 63, Appr. and Dist. (Rtdtedge CJ, 
Maung Ba and Heald, JJ.) Emperor v* Maung Pu 
Kai. 118 I.C. 637=7 Rang. 329=30 Cr. L. J. 961 = 
1929 Cr, C. 177=A.I.R. 1929 Rang. 203 (F-B.) 
— S. 114— Trespass. 

— Abettor :preseni when offence committed — 

Abettor is guilty of the offence. 

Where a person inciting others to commit an 
offence under S. 447 is himself present when the 
offence is committed, he is guilty under S. 447: A.I.R. 
1925 P.C. 1, Foil. {Fawcett and Madgavkar^ JJ.) 
Patelhuva Raojibala V. Emperor. 97 I.C. 737 = 
28 Bom. L.R. 1029=27 Cp. L-J. 1153= 
A.I.R. 1926 Bom. 512. 

— S. 116— Offering bribe. 

^ Where the, doctor in charge of a Government hos- 
jiital has already decided to discharge a patient but 
that patient is still in the hospital he cannot be regard- 
ed to be functus officii as his duties and responsibili- 
ties to the patient still remain and an offer of a bribe 
to him to retain the patient for a longer period is an 
offence under S. 161 and the refusal of the bribe 
brings the case under illustration (a), S. 116: A,1.R. 

1929 Mad. 756, Dist. (Pandalai^ J.) Btjrham Sahib 
V. Emperor. 32 M.L.W. 17=A.I.R. 1930 Mad. 671. 
—Where a person is accused of abetment of brib- 
ing a Head Constable of Police, the first part of S. 116 
is appHcable and not the second part as an offence 
under S. 161 is not cognizfable hy the police and is not 
one, the commission of which it is the duty of the 
head constable to prevent. (Jailal, J.) Puran Singh v. 
Emperor. 109 I.C. 681=10 LX.I. 364= 

29 Cp. L.J. 601=10 A.I.CP.R. 356= 
A. I; R. 1928 Lah. 840. 

— The principle of the illustration applies as much 

to the other purposes set out in S. 161 as to doing or 
forbearing to do any official act: A.I.R. 1923 Bom. 44; 
21 C. W, N. 552 andAJ.R. 1924 Mad. 851, Dist. 
iWallace, /.) vano Ramachandriah v. Emperor. 
105 I.C, 829=81 Mad. 86 =89 M.L.T. 615= 
26 M.L.W, 829=1927 M.W.N. 764= 
28 CP.L.J. 1005=9 A.I. Cp. R. 180= 
A.I.R. 1927 Mad. 1011=58 M.L.J. 723. 
— S. 117— AppUoability. 

- Exhorting Sikhs to form jathas under the 
S.G.P. Committee and io collect funds for the epw- 
"mfbtee is not an offence under Criminal Law 
d^ndment Act, S. 17 hut is on$ under S.117, Penal 

^Ekhbrting the Sikhs in a meeting to enlist them- 
selves for shahidi jathas for the purpose- of g^fng to a 
collecting funds for a committee 
mich'^as declared as unlawful by the Government 
an offence under S. 17 (1) and S. 17 (2) of the 
- law Amendment Act, but is an 
“ S; 117, « Penal tode, aS 
the acm^d-. instigated people to become 
of ^^^a, under the.orders of the said com- 
be an tplawfojiia^eiation 


PENAL CODE (1860), S. 120-A— Essentials, 
within the meaning of S. 16: A.I.R. 1924 Lah 44n 
Ref. (Scott-Smith, J.) Kikpal Singh t?. Emperop 
89 I.C. 462 = 26 Cp. L.J: 1374^* 
26 P.L.R. 412=A.I.R. 1926 Lah. 115 , 

Instigating the formation of unlawful associa 

tion and coutiibiuing towards it is an abetment of an 
offence under S. 17 (1) of the Criminal Law Amend 
meat Act and if it is by a class of persons exceedincr' 
10 it IS an offence under S. 117.LP.C. (Broadway and 
Moti Sagar, JJ.) Emperor v. Mihan Singh. 

89 I.C. 392=5 Lah. 1 - 

26 Cr. L.J. 1352 = A.I.R. 1924 Lah. 440. 
— S. 117— Offonce punishable by special law 

The punishment under S. 117, LP.C. for abkment 
of an act which is an offence under the Indian Salt 
Act and not an offence under the Penal Code is illegal 
because S. 9 of the Salt Act prescribes speciEc punish- 
ment for such offence. (Hasan, C.J. and Pullan t \ 
OuDH Bar Association, Lucknow, Xn re. ’ 

7 O.W.N. 895. 

— S. 120* A— Conspiracy and offence. 

The offences of conspiracy and offences committed 
in pursuance of that conspiracy form one and the 
same transaction: 19 C.W.N, o72, Rel, on. (Maun/i 
and Doyle, JJ.) Abdul Rahman v, Emper^ 
94 I.C. 717=4 Bur. L.J. 218= 

27 Cr. L.J. 689 = A.I.R. 1926 Rang. 58. 
— S. 120-A— Essentials. 

For the offence of conspiracy, it is not necessary to 
prove that any illegal act at all has actually been 
performed in pursuance of the conspiracy. What it 
is necessary to prove is that there has been a general 
agreement to commit an illegal act or a series of 
illegal acts. (Mya Bit and Broxm, JJ.) Him 
Gyaw t?. Emperor. 109 I.C. 491=6 Rang. 6= 
29 Cr. L.J. 356 = 10 A. I. Cr. R.249= 
A.I.R. 1928 Rang. 118. 

Obiter — In a charge of abetment by conspiracy 

it is not necessary that all those engaged in it should 
consult together. It is enough if they did an act or 
acts in pursuance of that conspiracy. (Maung Ba and 
Douglas, JJ.) Abdul Uahman v. Emperor, 

94 I.C. 717 = 4 Bur. L.J. 213=27 Cr. L.J. 669= 
A.I.R. 1926 Rang. 53. 
— — Overi act is not necessary to base conviction 
unless agreement is not to commit an offence^ 
Common intention is nveessary^Perfions doing un- 
lawful acts in furtherance of common object but 
without knowledge of ems piracy arc not guilty. 

Conspiracy is a substantive offence and has nothing 
to do with abetment. Thoug5i an overt act may be 
specified in the charge yot this is not (except when the 
end of the conspiracy is not to commit an offence) 
nece^ary. It may be specifiod in a charge that a 
certain act has been committed which could not 
possibly be committed by ono of the alleged cons- 
pirators, nevertheless such conspirator may be guilty 
of that conspiracy in the course of which such act 
was committed. It is not by any moans necessary 
that each conspirator should be aware of all the ads 
done by each of the conspirators in the course of 
conspiracy. His offence is the conspiracy. The ads 
done by any of the conspirators in furtbenutise 
of the purpose of the conspiracy are relevant 'is 
indication of what the object of the conspim^ 

What is necessary, however, is that there should be 
one conspiracy and not a series of conspiracies and 
criminal acts unconneofced by -unity of inte»tkm*^T£ 
TOyl»e-that ferthe ptirpoaeof eoaspiMy 
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arms* 

necessary to procure the doing of unlawful acts by 
persons who are not members of the conspiracy. In 
that case, if the persons so seduced into unlawful 
acts are not aware of the conspiracy the fact that 
they do unlawful acts does not make them members. 
(Kennedy, J. C. and Tyahji, A.J.C.) Chandiram v. 
Emperor. 92 I.C. 482=20 S.L.R* 140= 

27 Cr. L.J* 286=A.I.K. 1923 Sind 174* 

— S. 120-A-~Possession of arms. 

Cons^iracfy — Offence under S. 19 (/) of the 

Arms Act — What has to he proved by the prosecu- 
tion — Overt act. 

When the proof of a conspiracy depends upon proof 
of the participation of the accused in an overt act 
which itself amounts to an offence, the proper course 
is to put the accused on their trial for that oftence. 
Where all that is shown against a person is evidence 
of his association with any of the conspirators that 
would not be sufficient to convict him of being one of 
the parties to the conspiracy. Held, that on the evi- 
dence in the case, the accused were guilty of a cons- 
piracy to get possession of arms and ammunition 
by illegal means and in contravention of the Arms 
Act. (Chitiy and Richardson, JJ.) Kali Das Basu 
v. Emperor. 83 I.C. 613=26 Cr. L.J. 33= 

39 C.L. J. 151. 

— S* 120- A— Proof of C onspiracy * 

• Conspiracy — Origination need not be by all — 

Proof of conspiracy — Elemen ts . 

Where the charge is that there was an agreement 
between several accused to cheat such members of 
the public as they could defraud by deceitful means, 
it is not a bad charge. It is also immaterial if all the 
accused had concocted in the scheme of the charge or 
that all of them should have originated it. It is suffi- 
cient if it originated with some of them and others 
had subsequently joined the original conspirators; 
R. v. Murphy, (1838) 8 C. and P. 297, Ref. 

It is open to the Crown to prove the conspiracy by 
direct evidence, or by proof of circumstances from 
which the Court may presume the conspiracy. The 
fact that criminal acts done in pursuance of the 
conspiracy were in themselves substantive offences 
casts no obligation on the Crown to prosecute the 
individual offenders for such specific offences or 
deprive the Crown of its right to proceed against all 
of them for conspiracy pure and simple. (Kennedy, 
J, C. and Rupchand Bilaram, A.J.C.) Kishan- 
CHAND V. Emperor. 92 I.C. 419=20 S.L.R* 18 = 
2? Cp.L.J. 243=A.I.R. 1926 Sind 171. 
— S. 120-A— Scope of. 

— Offence complete when agreed — Any further \ 

act unnecessary. 

The crime of conspiracy is completely committed 
the moment two or more have agreed that they will 
do, at once or at some future time certain things. It 
is not necessary in order to complete the offence that 
any one thing should be done beyond the agreement. 
It is complete when they agreed, (Crump, J.) 
Emperor v. Shafi Ahmed. 31 Bom. L.R. 315. 
S. 120-B— Acquittal of one. 

Where two persons are charged under S. 120-B of 
conspiracy and the charge does not show that any 
other person was concerned in the conspiracy then if 
one of the accused is acquitted, the other also should 
be acquitted. (Cuming and Gregory, JJ .) Kasim Ali 
V. Emperor. 101 I.C. 481=8 A.I. Cr. R. 64= 

43 C.L.J. 204=28 Cr. L.J. 449 = 
A.I.R. 1927 Cal. 949. 
"- T he gist of an offence under S. 120-R is an 
^^greement between the accused persons. When one 
Cr, D— 119 
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of the two accused is acquitted and discharged under 
S. 120-B read with S. 302, I. P. C., the other accused 
cannot be convicted of the charge. (Sanderson, C. J, 
and Cuming, J.) Emperor v. Osman Sardar. 

81 I.C. 824=39 C.L.J. 264=25 Cr. L.J. 1048= 
A.I.R. 1924 Cal. 809. 

— S. 120 B — Acquittal of two. 

Where two of three persons charged for conspiracy 
are acquitted, the third is entitled to an acquittal as a 
matter of course. (Cuming and Mukerjt, JJ.) 
Prafulla Kumar Roy v. Emperor. 91 I.C. 883= 

30 C.W.N. 94=27 Cr.L.J. 14?=A.I.R. 1926 Cal. 345. 

— S. 12fl-B — Application of. 

The words “Where an express provision has been 
made in the Code for the punishment of such a 
conspiracy appearing in S. 120-B, Penal Code, do not 
mean that where there is proof of an abetment of an 
offence the charge should be for such abetment ; it is 
optional for the Crown to proceed for abetment of the 
offence committed in pursuance of conspiracy or of 
the offence of conspiracy. 10 S.L.R. 69 Rel. on. 
(Kennedy, J. C. and Rupchand Bilaram, A.J ,C.) 
Kishanchand V. Emperor. 92 I.C. 419= 

20 S.L.R. 18=27 Cr.L.J. 243=A.I.R. 1926 Sind 171. 

— S. 120-B — Contents of charge. 

Recital of specific offences committed in pursuance 
of a conspiracy are at most a surplusage and may be 
ignored : A.I.R. 1926 Sind 171 Rel. on. (Percival, 

J. C. and Rupchand, A. J. C.) Mohan Singh v. 
Emperor. 1930 Cr. C. 649= A.I.R. 1930 Sind 164. 

—Omission to specify in the charge the ^persons 

who were parties to the conspiracy is an irregularity 
curable by S. 537, Cr. P. Code., (Percivt^l, J. C, 
and Rupchand Bilaram, A.J.C.) HaJi Sams v. 
Emperor. 101 I.C. 458=8 A.I.Cr.R* 11« 

28 Cr. L.J. 426 = A.I.R. 1927 Sind 161, 

— S. 120-B.*— Duty of Court. 

In cases of conspiracies it is difficult for the 
prosecution to secure outside and independent 
evidence. The prosecution has to depend upon evi- 
dence of people who are engaged in detecting mmes 
of this sort. In a case like this therefore the evidence * 
of such person should be scrutinhied and received 
with a great deal of caution. (Suhrawardy and 
Panton, JJ.) Nirmal Chandra u. Emperor. 

100 I.C. 113=31 C.W.N, 239=28 Cr* L.J. 241 = 
A.I.R. 1927 Cal. 266. 

— S. 120-B— Elements of offence. 

Agreement of parties makes offence (pmplete 

-•Conspiracy to possess firearms — -Conspirdcy ift 
respect of particular fire arms need not be proved. 

An offence under S. 120-B consists in the conspiracy 
without any reference to the subject-matter of the 
conspiracy. 

It is true that the law does not tahe notice of the 
intention or the state of mind of the offender and 
there must be some overt act to give expression to 
that intention, but that overt act in a case of 
conspiracy under S. 120-B consists in the agreement 
of the parties ; Mulcahy v. The Queen, (L, R. 3 H. L. 
306, 1868), Rel. on. 

The defmition of conspiracy in S. 120-B excludes 
the agreement to commit an offence, from the category 
of such conspiracies, in which it is necessary that 
the agreement should be followed by some act. It 
is not therefore necessary in a case of conspiracy to 
possess firearms, for the prosecution to specify in the 
charge or to prove that the accused conspired to 
possess any particular fireadns : 42 Cal. 957, Rel. on. 
(Suhrawardy and Panton^ JJ-) Nirmal Chanoba 
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V . Emperor. 100 I.C. 113-31 G.W.N. 239= 

28 Cp. L.J. 2ii=A.I.R. 1927 Cal. 265. 
— S. 120-B— Essentials. 

The offence of conspiracy may be complete, 
although the particular means are not settled and 
resolved on at the time of the conspiracy. {PercivaU 
J, C. and Rupohand 'Bilaram^ A.J.C,) HaJi Samo 
V . Emperor. 101 I.C. 458=28 Cr. L-J. 426- 

8 A.I. Cr. R. 11- A.I.R. 1927 Sind 161. 

■ — i For a charge of conspiracy only an agreement 

is sufficient, so it is sufficient to include in the 
charge the agreement which is alleged to have been 
arrived at between the conspirators. {Dalai, J^C,) 
Bishambher Nath Tandon v. Emperor. 

90 I.C. 706-2 O.W.N. 760-26 Cr. L.J. 1602= 
A.I.R. 1926 Oudh 161. 

.—The law of conspiracy is no longer in a fluid 

state in India and recognizes the principle that a 
conspiracy need not be established by evidence of an 
actual agreement between the conspirators and that 
overt acts raise a presumption of an agreement and 
knowledge of the purpose of the conspiracy- 
(Dalal, /.C,) Bishambhar Nath Tandon v. Em- 
peror. 90 I.C. 706= 26 Cr. L.J. 1602= 

2 O.W.N. 760=A. I. R 1926 Oudh 161. 
—The gist of the offence of criminal conspiracy 
to commit an offence or offences under S. 420, Indian 
Penal Code, lies in the agreement of common intention 
and not in acts. (Sanderson, C^J., and Richard- 
son, J.) P, E. Billinghurst t?. Emperor. 

82 I.C. 545=25 Cr. LoJ. 1313-27 C-W.N. 821 = 
A.I.R. 1924 Cal. 18. 

— S. 120-B — ^Incriminating articles in house. 

- •^ I ncriminating articles found in a house^^ 

Other facts also suggesting implication of all in- 
mates in conspiracy-— Innocence of person present 
there must he proved. 

Where there are no means of discriminating bet- 
ween the cases of the various persons found in a house 
where incriminating articles are discovered and the 
circumstances point to the conclusion that every 
person found in the house was a member of the 
conspiracy, absence of proof that a particular person 
was there innocently leads to the conclusion that no 
one*s presence was innocent. (Buckland, Suhrawardy 
and Cammiade, JJ.) Hari Narayan Chandea v. 
Emperor. 106 I.C. 545=46 C.L.J. 368= 

29 Cr. L.J. 4S=9 A.L Cr. R. 228= 
A.I.R. 1928 Cal. 27 (F.B.) 

— S. 120-B— Misappropriation. 

Where an accused was aware of the fact that a 
large amount of jewellery had been handed over to 
another accused in order that he might deposit it for 
safe custody in a bank and of the fact that the latter 
had pawned the jewellery and kept the proceeds, and 
he did not inform the person, whose property had 
been misappropriated, of the fact, but told her deliber- 
ate untruths upon the subject, 

Held : that both accused were engaged in a 
criminal conspiracy in committing an oflence under 
S. 409. (Stuart, C. and Raza, J.) Md. Hadi 
Husain v. Emperor. 112 I.C. 103=3 Luck. 4si4= 
11 A.I. Cr. R. 226=5 O.W.N. 281=29 Cr. L.J. 983= 

A.I.R. 1928 Oudh 277. 

— S. 120-B—Pickettiiig. 

——Pickettingmay bean offence where agreement 
to stop sale of intoxicants in a bazar constituting 
Ct^iminal conspiracy is arrived at. 

Certain national volunteers went to a small village 
bazar for the purpose of picketting the sale of country 
hquor; etc. Outside the bazar the shopkeepers and 
th^a^ts.of the' Zamindar told them that no inter- 
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ference with the ba 2 ar would be tolerated. The 
volunteers finding themselves too few in numbers 
retired but their leaders distinctly told the interlocut- 
ors that they would return on the following market 
day. A large meeting of the volunteers was then con- 
vened by the leaders at which the persons present 
entered into an agreement to stop the sale of intoxi- 
cants, etc., at the bazar. 

Held (1) that the agreement was an agreement to 
commit the offence of criminal intimidation and 
amounted to a criminal conspiracy. 

(2) that whatever might be said m defence of peace- 
ful picketting when undertaken in the market of a 
large town by individuals or by small groups of earnest 
and enthusiastic men or women it had no application 
to the present case where it was proposed to flood a 
small village bazar by a body oi men whose mere 
presence there would put a stop to all business which 
could only be carried on with their consent or indeed 
with their active assistance. (Mears, C. J. and 
Piggott, J.) Abdullah v. Emperor. 92 I.C. 145= 
4 L.R.A. Cr. 145=27 Cr. L.J. 193= 
A.I.R. 1924 All. 233. 

— S. 120-B— Proof. 

A charge of conspiracy may be proved by evidence 
of circumstances from which the Court may presume 
the conspiracy : 9 S. L. R. 223 and A. 1. R, 1926 
Sind 171, Foil. : 42 Cal. 957, Expl. (Rupchand 

Bilaram and Ldbo, A. J. Cs.) Abdulla v. Emperor. 

101 I.C. 453 = 21 S.L.R. 244=28 Cr..L.J.421= 
A.I.R. 1928 Sind 73, 
— S. 120-B— Proof of Conspiracy. 

Merely that a person was an associate of the per- 
sons who were party to a criminal conspiracy, is not 
of itself sufficient for the foundation of the conviction 
of that person ; nor can the fact that the person was 
endeavouring to extricate himself from being accused 
of anything connected with the conspiracy help the 
case against such person. (Rankin, C.J. and C, C. 
Ghose and Mallik, JJ.) Rarhal Chandra Has v. 
Emperoe. A.I.R. 1930 Cal. 647 (P.B.) 

—That immediately after occurrence person was 
anxious to escape observation and was doing his best 
to conceal his whereabouts is not enough to infer 
complicity. (Rankin, C./., Ghose and Mallik, JJ.) 
Rakhal Chandra Das v. Emperor. 

A.I.R. 1930 Cal. 647 (P.B.) 
— To establish a charge of conspiracy, the agree- 
ment is very often to be inferred from circumstances 
raising a presumption of a common concerted plan to 
carry out the unlawful design. It is unavoidable in 
such cases to have a large mass of evidence which 
taken separately may not appear to be relevant against 
every person accused of the offence, but taken in 
conjunction with the other evidence in the case may 
establish the conspiracy. (Mirza and Murphy, JJ*) 
Emperor v, C. E. Ring. 120 I.C. 340= 

53 Bom. 479 = 31 Bom. L.R. 543=1929 Cp.C. 114*« 
31 Cr. L.J. 65=A.I.R. 1929 Bom. 296. 

-One S kept a bomb, pistol and cotton wool for 

some three months in his possession and then for fear 
of the police made them over to one G. The bomb 
and pistols were subsequently discovered at G^s house 
and both G and S were arrested. There was nothing 
in their statements to show that the bombs and patois 
were to be used for any innocent purpose. 

Held : that even if G knew nothing about the 
possession of these thmgs by S before they were made 
over to him, it is quite clear that from the moment 
that these things were made ovef by S to G, fhere 
was an agreement between these two persons to keep! 
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the bombs, pistol and gun cotton and to keep them 
for the purposes described in sub-S. 4 (b), Explosive 
Substances Act, namely, with intent either themselves 
to endanger or to enable other persons by means of 
them to endanger life. The charge under S. 120-B 
had therefore been clearly brought home to both the 
persons. {Cuming and Lort Williams^ JJJ) GouR- 
CHANDRA Das V, Emperor. 115 I.C. 359 = 

32 C.W.N. 1004=30 Cr. LJ 475 = 
A.I.R. 1929 Cal. 14. 

Conspiracy may he established by direct evi- 
dence ’or presumed from circumstances proved — 
Specifying unlawful act is sufficient — Means 
adopted by cofispirators need not be specified. 

A charge for conspiracy may be established either 
by direct evidence of an agreement between the 
conspirators, or it may be established by evidence of 
circumstances from which the Court may raise a 
presumption of a common concerted plan to carry 
out the unlawful design : 9 Bom. L.R. 347 ; 37 Cal. 
467; 20 C.W.N. 292; 42 Cal. 1153 and A.I.R. 1926 
Sind 171, Rel. on. 

The gist of the ofience of criminal conspiracy is the 
agreement itself, and where the object of the agree- 
ment is to do an unlawful act by an unlawful means 
it is sufficient to specify the unlawful object without 
specifying the means adopted by all or any of the 
conspirators to gain that object : R. v. Gill, (1818) 2 
B & Aid. 204, Rel. on. (Percival, J .C. and Rupchand 
Bilaram, AJ.C.) Haji Samo v. Emperor. 

101 I.C. 458=28 Cr. L.J. 426=8 A.I. Cr. R. 11 = 
A.I.R. 1927 Sind 161. 
-^S. 120-B— Two trials for same offence 
~—Cr. P, Code, S. 4,03 — Trial for conspiracy 
to kill Europeans is untenable on basis of facts 
proved in previous trial ending in conviction for 
conspiracy to overawe Government by killing Bri- 
tish officers. 

There do not exist two conspiracies, one for the 
overawing the Government and the other for killing 
Europeans, where a conspiracy to overawe the Govern- 
ment by means of criminal force, namely, by causing 
bombs to be thrown at British officers is proved. The 
conspiracy is one and the same, the killing of Euro- 
peans being only the means to an end, viz., the object 
of overawing the Government by criminal force. In 
such a case when once there has been a conviction 
under S. 121-A a fresh conviction, under S, 120-B can- 
not be founded on the same facts. (Martineau, J.) 
Hussain alias Umar v. Emperor. 82 I.C. 169 - 
23Cr.L.J. 1241 = A.I.R. 1925 Lah. 157. 
— S. 121 — Contents of charge. 

In a case under S.' 121, I.P.C., even if the charge 
does not set out the speeches alleged to be seditious it 
would not vitiate 'the proceedings. {Odgers and 
Wallace, JJ.) M. P. NarayanA Menon, In re. 

77 I.C. 481=25 Cr.L.J. 401=AJ.R. 1925 Mad. 106. 
— S. 124-A. 

Disaffection. 

Evidence. 

Hatred and contempt. 

Intention. 

Offence under. 

Principles of Construction. 

Printer. 

Privy Council. 

Procedure. 

Sentence. 

— S. 124-A— Disaffection. 

At present to advocate expulsion of Englishmen 
India i^ tantamount to asking for the subversion 
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of Government now established by law. {Zafar Ali, 
/.) Satya Pal v. Emperor. 121 I.C. 425= 

31 Cr.L.J. 266 = 31 P.L.R. 11 = 
A.I.R. 1930 Lah. 309. 

and **warrring against Government'* 

do not necessarily make speech seditious. 

The word *'jung” in Urdu is often used metaphori- 
cally and means the same thing as the implication of 
the word war in such expressions as “warring ele- 
ments,** “warring opinions’ ’and so on, and unless there 
is something expressly to the contrary in a speech the 
expression “war against the Government” does not 
transgress the border line between exciting discontent 
and exciting disaffection. {Zafar Ali, J.) Satya Pal 
V, Emperor. 121 LC. 425=31 Gr-L.J. 266= 

31 P.L.R. 11= A.I.R. 1930 Lah. 309. 
Speech in which the speaker approves of vio- 
lence as means of achieving self Government 
amounts to offence under S. 124-A. 

A speech in which the speaker exhorts his audience 
to persuade Congress to alter their constitutional 
policy of non-violence into a policy of anarchy is in- 
tended to excite disaffection towards the established 
Government and amounts to an offence under 
S- 124-A. To advise a person to persuade others to 
adopt violence as a means of attaining a political goal is 
no less objectionable than advising that person to com- 
mit violence himself for that purpose. In either case 
the advice is to pursue a course of action which is cal- 
culated to disturb the tranquillity of the State. It is a 
recommendation lo oppose the established Government 
by force. Such a speech as a whole is obviously cal- 
culated to cause disaffection towards the Government 
established by law and the speaker must be deemed to 
have that intent. {Fforde, J.) Anand Kishore v. 
Emperor. 121 I.C. 76=31 Cr.L.J. 201 = 

A.I.R 1930 Lah. 306. 

Speeches imputing evil moiiveS'^Bxhortation 

to escape English rule — Speech is seditious. 

Where a speech attributed evil motives to the Gov- 
ernment such as desire of addicting the people to evil 
habits and of ruining them, and dwelt on the unfair- 
ness and partiality in the administration of justice, and 
the total ffisregard for the life of an Indian soldier by 
an English officer, and concluded with exhorting them 
not to live under the Englishmen, and was coupled 
with a wholesale denunciation of the Government, the 
speech was considered seditious, (Bhidc, J) Kedar- 
NATH V. Emperor. 1929 Cr.C. 442= 

A.I.R. 1929 Lah. 817. 
—^Article attributing to Government deliberate 
policy of fomenting communal troubles — Readers are 
likely to be thereby disaffected towards Government 
and hold it in contempt — Writer is guilty of sedition. 
(Courtney Terrel, C, J, and Allanson, J.) Jagat 
Narain Ball v. Emperor. 113 I.C. 696= 

9 P.L.T. 784=30 Cp. L.J. 218=12 A.I. Dr.R. 110= 

A.I.R. 1929 Pat. 10. 

Conditions at present in India are much 

more in favour of free expression than about 20 
years ago — To ascribe to Government the intention 
of dividing and ruling so as to destroy indigenous 
culture etc. and to state that Government was 
ruling by brute force are seditious — Though a phrase 
like ''Punjab atrocities" is commonly used by some 
people, yet, if it is used for generating disaffection, 

\ it is an offence. 

Conditions at present in India are quite different 
from those which existed in X897 and far greater free- 
dom is given to the press now than was given in those 
days and things which may now be said and written 
with impunity would have^been treated as seditiou&at 
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the end of the last century. But we have to consider 
the state of the minds of the people at present and 
the present conditions and to decide whether this 
article is now likely to engender feelings of hatred, 
enmity or disloyalty in the minds of the readers. 

The ascription to the Government of the object as a 
root principle to divide the races of India so as to 
strengthen its rule and to destroy the language, cul- 
ture, trade, commerce, arts and .industries by strang- 
ling regulations, as well as the description of the Gov- 
ernment as a Government which rules by brute force 
in an arbitrary manner over a people who have no 
voice in the administration cannot fad to cause a feel- 
ing of disaffection and contempt if not hatred in the 
mind of the Indian reader. 

Even the adoption of a phrase like the “ Punjab 
atrocities” may be seditious if the intention is to stir 
up disaffection against Government though that phrase 
may be commonly used by portions of the public. 
(Adami andMacpherson, JJ.) Nageswar Prasad 
V, Emperor. 83 I.C. 638 = 1325 P.H.C.C. 283= 
26 Cr.LJ. 7S«1.I.K. 1925 Pat. 99. 
-^S. 124-1— 'Evidence. 

^ Evidence of other speeches — Admission of — 

Illegality, 

It is not open to a Magistrate to admit any evidence 
with regard to speeches other than those for which an 
accused is prosecuted, or to consider them in deter- 
mining the guilt or other'wise of the accused for having 
made the speeches for which he is prosecuted, nor 
even for the purpose of determining die sentence to 
be awarded to the accused. (Jai Lai, JJ) Professor 
Indra V. Emperor. 31 P.L.R. 625= 

1930 Cr. C. 914= A.I.R. 1980 Lah. 870. 
— — Where certain speeches form part of a series of 
speeches or lectures on one topic delivered within a 
short period of time, any of such speeches or lectures 
are admissible under S. 14, as evidence of the inten- 
tion of the speaker in respect of the speech which 
forms part of the prosecution in the present case. 
And a period of six months cannot be described as 
long for this purpose. (Ta^p, JJ) Om Parkash v. 
Emperor. A.I.R. 1930 Lah. 867. 

~ — In a case under S. 124-A, whatever the memory 
of witnesses, their memories as to actual words used 
should not be relied upon after a considerable time. 
(Hilton, JJ) Ram Chandra v. Emperor, 

120 I.C. 798=1930 Gp. C. 331 = 31 Cr. L.J. 168= 
A.I.R. 1930 Lah. 371. 
- — f-^-In the absence of other evidence, the mere fact 
that the title-page of pamphlet bears the accused’s 
name does not justify the conclusion that he and 
nobody else could be the author and publisher 
thereof. Such evidence is not sufficient to attribute 
tb e authorship of the book to the accused. (Zafar 
Ali, J.) Ranjit Singh Taj war v. Emperor. 

88 LC. 356=26 Cr. L.J. 1124=26 P.L.R. 403 = 
A. I.R. 1925 Lah. 569. 
124-A~Hatred and contempt. 

Any advocacy for change in Government that 

brings present Government into hatred etc., comes 
within section. 

The words used by the legislature in S. 124-A are 
the “Government established by law in British India.” 
The section does not contemplate the probability of 
attempts being made to excite hatred and contempt 
against abstractions, but uses a clear phrase fora 
definite thing and, therefore, it is no defence to say 
that the attempt to excite hatred and contempt was 
directed solely against the particular form of Govern- 
ment now obtaining in India and not against the fact 
pf theJ'GoF^enmeBt. Any advocacy regarding change 
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tempt. 

in the form of Government as bringing into hatred 
or contempt or exciting disaffection towards the 
present Government comes within the mischief of 
S. 124-A. (Rankin, C. J., Suhrawardy and 
Pearson, JJ ,) Sojoni Kanta Das, In re, 

34 C.W.N. 217= A.I.R. 1930 Cal. 244 (F.B.) 

It is not necessary that rebellion of any form 

should be advocated in article — Government may be 
brought into hatred and contempt by abuse of 
officials. 22 Bom. 112 and A.I.R. 1929 Cal. 309. Ref. 
to. (Rankin, C.J. and C.C. Ghose,JJ) Satya Ranjan 
Bakshi V. Emperor. 121 I.C. 749 = 

36 Cal. 1085=1930 Cr. C. 220=31 Cr. L.J. 313 = 
A.I.R. 1930 Cal. 220. 

Writer can discuss policy of Government hut 

attributing base motives to Government amounts to 
offence. 

It is of course open to a writer to criticize any 
policy of the Government as permitted by Explana- 
tions to S. 124-A but if he proceeds to attribute base 
motives to Government of having deliberately ruined 
the subjects etc., he will be liable to be punished 
under S. 124-A. 

Where the article as a whole is calculated to bring 
the British Imperialists, whose policy is criticised, into 
hatred and contempt and there are clearly references 
to the acts of Government of India leading to the 
inference that the Government of India is included 
among the Imperialists an offence under S. 124- A is 
committed. (Bhide, J.) Arjan Singh v. Emperor, 
1930 Cp. C. 129= A.I.R. 1930 Lah. 186. 

Where allegations bring Government to hatred 

and contempt, writer is guilty. 

An article in a newspaper contained following para- 
graph ; “Under their rule the English have displayed 
such acts of oppression, highhandedness, excesses, 
tyranny, repression and dishonesty as are making the 
world civilization feel ashamed. English rule in India 
depends upon those bad characters of number 10 of 
England who have become notorious for their folly, 
barbarity and hard heartedness. Such cruel, un- 
mannerly and foolish persons are sent as officers of 
this country as might be considered burdensome for 
England’s soil. This is the reason why the general 
massacre of Julianwala Bagh, the bloody field of 
Guru-ka-Bagh and the Karbdas and bloody scenes of 
Nankana Sahib and Jaito are being seen in India.” 

Held : that the object of the article was evidently 
to bring the Government into hatred and contempt 
and to threaten it with vengeance and destruction. 
The writer was therefore guilty of offence under 
S. 124 (2). (Bhide, J.) Lachhman Singh v. Empe- 
ror. 1930 Cp. C. 164=A.I.R. 1930 Lah. 156, 

— — — Publication bringing British Government into 
hatred etc., in any form whatever amounts to 
offence. 

If the subject matter of a publication is likely to 
bring Government into hatred or contempt or excite 
disaffection towards it and if it has been published with 
the intention of producing such effect, it would be 
immaterial for the purpose of S. 124-A whether the 
publication assumes the form of a life-sketch or a 
poem or an allegory or some other form. 

The publishing of the life sketch of a person who 
was admittedly a member of a society whose avowed 
object was to overthrow the Government established 
by law in British India is an offence under S. 124 
when no reasonable explanation is forthcoming as to 
why the author thought it fit at that particular time to 
publish the life sketch. The crucial point for de«i- 
siou in such case is the intention with which the hfe 
sketch has been publi^ed which is to be gathered 
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from the subject-matter as well as the surrounding 
circumstances. (Bhide, J,) Arjan Singh v. Empe- 
ror. 1930 Gr.C. 161 = A.I.R. 1930 Lah. 153. 

' — Article can he both seditious and provocative 

of class enmity* 

To attack the policy of the British Government 
does not necessarily involve attacking the British 
people and the one need not necessarily be hated 
when the other is blamed. It is possible that the 
same article published in a newspaper criminates its 
author both under Section 124-A and Section 153-A. 
{Kennedy, J* C, and Raymond, A* /. C.) Emperor 
V, Nabibux. 81 I.G. 102=17 S.L.R. 3^1 = 

25 Cr.L.J. 61-i«*A.I.R. 1925 Sind 59. 
— S. 12i-A— Intention. 

It is the duty of a historian to make an endeavour 
to be impartial and not to make a presentation only of 
the evil deeds of those with whom he is dealing. 
(Boys, Banner ji and King, JJ,) R. Saigal v. Em- 
peror. 1930 A.L.J. 713 = 

A.I.R. 1930 All. iOl (F.B.) 

Speech professing non-violence, hut covertly 

praising violence — Offence* 

It is true that the gist of the offence under S. 124-A 
lies in the intention of the speaker or writer. But in- 
tention is connected with consequences. To intend a 
thing is to act in such a way as to expect that certain 
consequences would follow. Intention, therefore, is 
correlated with the natural consequences which would 
follow from a particular act. Where a person says in 
his speech that he himself is the follower of the pre- 
cept of non-violence but at the same time says that he 
is nobody to find fault with people who dn their anger 
at oppression as is witnessed under the present Gov- 
ernment use more violent methods and shoot at 
members of the Assembly and where throughout his 
speech he insinuates various disabilities of village life 
to be due to the present Government, there is an in- 
tention on his part to bring the Government into hat- 
red and he commits the offence under S. 124-A. 
(Dalai, J.) V. S. Dandekar v. Emperor. 

122 I.G. 596=11 L.R.A.Gp. 40 = 13 A.I.Gr.R. 214 = 
31 Gp. L.J. 429=A.I.R. 1930 All. 324. 
Intention how to be inferred — Rule stated. 

Intention is essential to the offence under S. 124-A 
and in fact the essence of the crime of sedition con- 
sists in the intention with which the language is used 
and although in inferring the intention the principle 
that a man must be presumed to intend the natural 
and reasonable consequences of his action must be 
applied, the articles should be read in a fair, free and 
a liberal spirit and if any doubt should arise in regard 
to the intention, the benefit of that doubt should be 
given to the accused. Consequently if on reading 
through the articles and having regard to time, place, 
circumstances and occasion for publication, the rea- 
sonable, natural and probable effect on the minds 
of people to whom they are addressed, appears to be 
that feelings of hatred, contempt or dissatisfaction 
would be excited towards the Government, then it is 
justifiable to say that the articles are written with 
that intent and that they are an attempt to create the 
feelings against which the law seeks to provide. 
22 Bom. 122; 2 Bom. L.R. 286; 23 C.W. N, 986 (P.C.) 
Rel. on. P.R, No. 1 of 1905, Diss. (Graham and S,K. 
Ghose, JJ*) Satyendranath Majumdar v* Em- 
peror. 84 G-W.N. 1095. 

—^Intention is necessary in the offence punishable 
under S. 124-A I.P.C. But the intention is to be 
gathered from expression used by the accused. 
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(Jai Lai, J.) Professor Indra v* Emperor. 

A.I.R. 1930 Lah. 870. 
Publisher of article must be deemed to in- 
tend the natural result of his words, 

A publisher of an article must be deemed to intend 
that which is the natural result of the words used 
having regard to the character and description of 
people expected to read them. 

Where an article exceeded all the limits of fair and 
reasonable criticism, vilified the police as a body, in 
the most approbrious language and contained a 
threat or warning to Government that if the police 
continue to act as they have in the past the Empire 
will be brought to ruin, it must be concluded that 
the article was clearly intended to create feelings of 
hostility to Government and create disaffection : 
2 Bom. L.R. 286; A.I.R. 1919 P.C. 31, Rel. on*(Suhra- 
wardy and Graham, JJ.) Satya Ranjan v. Em- 
peror. 117 LG. 834=30 Gr. L.J. 850= 

A.I.R. 1929 Gal. 277. 

Where a speech was addressed to an audience 

consisting, mostly of ignorant zamindars and the inten- 
tion for holding the Darga in which the speeches were 
delivered was unknown, 

Held : that the intention had to be gathered solely 
from the speeches themselves and the effect they 
were likely to create on that ignorant audience. 
(Bhide, J,) Kedar Nath v* Emperor. 

1929 Cr. G. 442=A.I.R. 1929 Lah. 817. 
— — The gist of the offence under S. 124-A lies in the 
intention of the writer to brjmg into hatred and con- 
tempt the Government and is not to be gathered from 
isolated or stray passages here and there but from a. 
fair and generous reading of the article as a whole. < 
Further, in gathering the intention allowance must be 
made for a certain amount of latitude for writers in 
the public press. (Addison, J.) Ramchandra v, 
PEROR. 108 I.G. 372 = 10 A.I. Gr, R, 18 = 

29 Gr. L.J. 381 (Lah.) 
Intentional attempt to rouse feeling of dis- 
affection must exist— Meaning of language used, as 
understood by the readers, is the meaning of the 
writer. 

The law as codified in India in S. 124-A represents 
in substance the English Law of sedition, although it 
is much more compressed and more distinctly ex- 
pressed. 

In a charge under S. 124-A, the prosecution must 
prove to the hilt that the intention of the writer or 
the speaker, whoever he may be, is to bring or at- 
tempt to bring into hatred or contempt or exdte or 
attempt to excite disaff'ection towards the Government 
established by law in British India. The essence of 
the crime of sedition, therefore, consists in the inten- 
tion with which the language is used. What is ren- 
dered punishable by S. 124-A is the intentional 
attempt, successful or otherwise, to rouse as against 
Government the feelings enumerated in the section, 
and a mere tendency in an article to promote such 
feelings is not sufficient to justify a conviction. 

The intention of a writer or a sp^Jter, however, 
has to be gathered from the language used in the 
particular article or speech which is the subject- 
matter of the charge. When a man is charged in 
respect of anything that he has written, the meaning 
of what he wrote must be taken to be his meaning 
and that meaning is what his language would be 
understood to mean by the -people to whom it is ad- 
dressed. (C. C. Ghose cmd Gregory, JJ,) Satya 
Ranjan Bakhshi V, Emperor. 103 LG. 771=’ 
45 G.L4. 688=28 Gi*. L.j; 723=^. 
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Intention will he presumed from language 

and conduct of accused who must rehut presunvf- 
tion* 

Intention is an essential element in the oftence of 
sedition, though the section does not expressly say so. 
It is not necessary for the prosecution to prove the 
intention directly by evidence which in most cases 
would be impracticable. The law will presume the 
intention, whether good or bad, from the language 
and conduct of the accused, and it will be then for 
him to show that his words were harmless and his 
motives innocent. 

The article was written in Gurmukhi at the time 
when the relations between the Government and the 
Sikhs were very much strained. The Government was 
therein charged with having resorted to various 
excesses in order to humiliate the Sikh community. 
Its policy was designated as a double-faced policy and 
it was insinuated that in order to gain its ulterior 
objects the Government had not hesitated to disregard 
even the religious scruples and prejudices of the Sikh 
community. 

Held ; that it was seditious. (Mofi Sagar, J,) 
JiWAN Singh v. Emperor. 82 I.C. 674= 

6 L.L.J. 379=25 Cr- L.<r. 1342= 
A.I.R. 1925 Lah. 16. 

• ^Books intended to educate fuhlic opinion — Ho 

offence, 

A book or report published in England like Ramsay 
MacDonald^s “ Awakening of India ” or a despatch 
of the Secretary of State is intended to inform the 
public in England of this day about the state of 
affairs in India and it can have no intention of causing 
disaffection in this country or of bringing the Govern- 
ment established in this country into contempt. 
Those publications would in any case come under one 
of the two explanations even if published in India. 
(Adami and Maephersont JJ,) Nageswar Prasad 
V, Emperor. 83 I.C. 638 = 1924 P.H.C.C. 283= 
26 Cr. L.J. 78 = A.I.R. 1925 Pat. 99. 

■ --Intention to cause disaffection is necessary. 

Court must look to the real intention and spirit of 
the article. It has to see whether the general tendency 
of the article is such as to show an intention to excite 
the feelings mentioned in the section. The amount or 
intensity of the disaffection is absolutely immaterial, 
for if a man excites or attempts to excite feelings of 
disaffection at all even in the smallest degree, he is 
guilty under the section. The class of paper in which 
the article appears and the class of people among 
whom it will be circulated are important points. 
Though the ultimate object of the writer may be 
unobjectionable, if explaining that object, he uses 
language which is likely to bring the Government into 
contempt or to excite disaffection, S. 124-A will apply. 
{Adami and Maepherson, JJ.) Nageswar Prasad. 
V, Emperor. 83 I.C. 638 = 1924 P.H.C.C. 283- 
26 Or. Ii.J. 78=A.I.R. 1925 Pat. 99. 
- — -•'^Proof of — Articles in same issue can be used 
to prove intention. 

Articles published in the same issue of a paper and 
forming the subject matter of one or other of the 
charges may he admitted to prove intention. {Graham 
and S. K, Ghose, JJ.) Satyendranath Majumdar 
V, Emperor. 34 C.W.N. 1095. 

— -S. 124-A-“Offen€e under. 

It cannot be said that the speech even if it brought 
tbe Government into hatred and contempt can be 
CDiM^ered to be innocuous because such hatred and 
oexitempt cannot be increased from the standard that 
alri5My hxiets the minds of the people. {Dalai, J.) 

Emperor. 122 I.C. 696= 
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11 L.R.A. Cr. 40=13 AJ. Gr. R. 214 = 
31 Cr. L.J. 429 = A.LR. 1930 All. 324. 

A Historical article — Suppression and consis- 
tent avoiding truth or anything that is in Gevern- 
ment's favour amounts to sedition. 

No exception can be taken to an article so far as it 
sets forth in chronological sequence the various land 
marks in India’s struggle for independence. But if the 
writer does not content himself with a mere recapitu- 
lation of events but in places makes comments which 
indicate that his purpose was not merely to appeal to 
the interest of his readers in a historical retrospect but 
evinces further object of inflaming opinion against the 
Government, specially when the striking feature of the 
articles is consistently one-sided studiously avoiding and 
suppressing the truth or anything that goes in favour 
of the Government, the article comes within the 
mischief of S. 124. {Graham and S. K, Ghose,JJ,) 
Satyendranath Majumdar v. Emperor. 

34 C.W.N. 1095. 

Vilification of Government by contrast'^- 

Offence, 

It is one thing to hold up an admired character as a 
pattern in a speech and quite another to vilify the 
British by contrast ; but a speaker cannot be allowed 
to use the former as a cloak for the latter if the result 
of what he says in fact be to inspire his audience with 
hatred and disaffection towards Government. Where 
tbe speaker, in his speech, oversteps the boundary 
line, he is guilty under S. 124-A. {Pearson and 
Patterson, JJ), Jnanajan Niyogi v. Emperor. 

A.LR. 1930 Cal. 368. 
Political s<feech^Reference to economic ex- 
ploitation — InferencC’^Sentence for offence — 
Consideration, 

Where the accused in his speech referred to the 
“ war of independence ” of 1857 which “ unluckily 
failed ” and advised his hearers to attain the same 
object though by different means, but it appeared that 
he nowhere advocated violence, Held, that the 
accused was liable to be convicted under S. 124-A. I.P.G. 
Held however that the mere reference to the economic 
exploitation of India will not constitute an offence 
under the section ; considerations in passing sentence 
under S. 124-A indicated. {Tek Chand,J.) Ram Saran 
Das V. Emperor. 31 P.L.R. 688 = 

A.LR. 1930 Lah. 892. 

A speaker representing in his speech that the 

Penal Code enforced by the Government attacks every 
religion is guilty under S. 124-A. 

Where reading the speech as a whole there cannot 
be the least doubt that it is an attempt to excite, dis- 
affection to the Government by law established, the 
speaker is guilty under S. 124-A. {Cunriel, J,) 
Mauk Amir Alan v. Emperor. 

A.l.R. 1930 Lah. 885. 

Seditious article in newspaper— Responsibi* 

lity of Editor, 

If an article constitutes an offence under S. 124-A, 
the fact that it was not written by the editor does not 
affect the question of his guilt whatever effect it may 
have on the question of sentence. 

When therefore an editor, though not the author of 
an article falling under S. 124-A is willing to take the 
responsibility which is legally his, but adds that he 
published it at a time of stress when he was not in a 
position to fully discharge his liability as an editor and 
publisher, he deserves to be treated leniently, 
specially when the policy of the newspaper ordinarily is 
in favour of non-violence. {Abdul Qadir, J,) Khushal 
Chand Khxjrsand t?. Emperor. , ,, 

A.LB* 1930 Lah- 878^ 



1902 


1901 ORIMINAL DIGEST 1934—1930 


PENAL CODE (1860), S. 12M— Offence under. 

If certain alleged facts are used as a peg on 

wHch to hang seditious comments, the truth of the 
facts does not excuse the seditious commentary : 
19 Bom. L.R. 211, Dist. (Hilton, J,) Ramchandra 
Emperor. 120 I.C. 798 = 1930 Cr. C. 331 = 

31 Cr. L.J. 168 = A.I.R. 1930 Lah- 371. 

■ — ^Allegations against Home Government do not 
amount to offence under S. 124-(A). 

A paragraph containing following statements was 
printed and published by editor of a newspaper. The 
writer said that the English had made a fine move for 
taking possession of Kabul by their duplicity. On the 
one hand the Afghan King had been made to introduce 
European fashions in his country and on the other 
the Afghan subjects had been incited to rebel against 
their King, 

Held : that the allegations did not fall within the 
scope of S. 124-A. There was no reference in the 
paragraph to the Government established by law in 
British India. The policy criticised was that of Home 
Government and not of Indian Government. The 
language also was not such as could be reasonably 
held to be calculated to excite disaffection towards His 
Majesty or the Government of British India. 
(Bkide, J.) Lachhman Singh v, Emperor. 

1930 Cr. C. 164 = A.I.R. 1930 Lah. 166. 

■ — Report of speech not verbatim — ^Portions taken 

down correctly taken down — Excerpts fair representa- 
tion of general drift and subject matter bringing 
speech under S. 124-A — Conviction is justified. 
(Dulip Singh, J.) Sant Ram v. Emperor. 

123 I.C. 872 = 1930 Cr.C. 102 = 31 Cr. L.J. 562= 
A.I.R. 1930 Lah. 86. 
—An article attacking the police comes within the 
purview of S. 124-A since the police is one of the 
human agencies through which Government acts ; 
19 Bom. L.R. 211, Rel. on, (Suhrawardy and 
Graham, JJ.) Satya Ranjan v. Emperor. 

117 I.C. 834=30 Cr. L.J. 850= A.I.R. 1929 Cal. 277. 
•-—-^Mere printing is sufficient, publication is not 
necessary. 

In a case under S. 124-A, the mere authorship of a 
seditious leaflet which has been published by others 
would be sufficient to constitute the offence. So 
where a person is proved to have caused the leaflet to 
be printed, he is liable to be dealt with under S. 124-A, 
whether he was responsible for its publication or not. 
{Darwood, J,) Cheelam Pillai v. Emperor. 

117 I.C. 49=30 Cr. L.J. 707= A.I.R. 1928 Rang. 276. 
— S. 124-A.— Principles of Construction. 

The book must be judged as a whole with its intro- 
duction and acknowledgement or dedication. (Boys, 
Saner ji and King, JJ.) R. Saigal y. Emperor 
1930 A.L.J. 713= A.I,R. 1930 AIL 401.(F.B.) 
—In properly construing a speech, it has to be 
read as a whole in a fair, free and liberal spirit, and 
one should not pause ou an objectionable sentence 
here or a strong word there : 19 Bom. L. R. 211, Foil. 
(Bhide, J,) Kedar Nath v. Emperor. 

1929 Cr. C. 442»- A.I.R. 1929 Lah. 817. 

■ —A rticle must he considered as a whole. 

An article, alleged to be seditious, must be read as 
a whole to see if it is likely to bring the Government 
into hatred or contempt or is liable to excite disaffec- 
tion against it. (Courtney-Terrell, C. J. and 
Allanson, J.) Jagat Narain v. Emperor. 
113 I.C. 696=9 P.L.T. 784=30 Cr. L.J. 213= 
12 A J.Cr.R. 110=A.I.R. 1929 Pat. 10 

Section should he narrowly construed — Article 

should he read as a whole’^Some latitude to public 
press should he allowed. 

' The ^st of the offence lies in the intention of the 


PENAL. CODE (1860), S. 124-A— Printer, 
writer. The mtention is not to be gathered from 
isolated or stray passages here and there. It must be 
gathered from a fair and generous reading of the article 
in respect of which the charge has been laid. In 
gathering the intention, allowance must be made for 
a certain amount of latitude to writers in the public 
press. S. 124-A is in such wide terms that unless it is 
very strictly or narrowly construed, there is a real 
danger that legitimate criticism may be stifled altoge- 
ther : A. I. R. 1927 Cal. 698, and A. I. R. 1927 
Cal., 747. Rel. on. 

Where it was plainly suggested in the article that 
the riots which took place in Calcutta in the summer 
of 1926 were allowed to continue because of the motive 
which the Government had, namely to keep the 
Hindus and Mahomedans apart by favouring the 
Mahomedans, 

Held : that the argument of the writer was to show 
that the only obstacle to Hindus and Mahomedans 
coming together was the presence of a third party, 
namely the Government who were animated by a bad 
political motive and that the writer was therefore 
guilty. (C. C. Ghose and Gregory, JJ,) Gopal Lal 
Sanyal p. Emperor. 105 I.C. 228=46 C.L.J. 156 = 

9 A.I.Cr.R. 47=28 Cr. L.J. 900 = 
A.I.R. 1927 Cal. 751. 
'—Words used should he tonsirued liberally* 

The expression in the section “calculated to bring 
into hatred or contempt or excite or attempt to excite 
disaffection” must, as a rule of construction, be very 
narrowly construed so as to interfere as little as 
possible with the liberty of the subject and the 
freedom of speech. If a party publishes any matter 
in a newspaper and it contains no more than a calm, 
dispassionate and quiet discussion showing possibly a 
little feeling in the man’s mind, that will not be 
sedition ; but if the article goes beyond and attributes 
improper and dishonest or corrupt motive and there- 
by is calculated to excite tumult then it is sedition. 

While a very large amount of latitude is and must' 
be allowed to writers in the public press, the interests 
of the State must at the same time, be not lost sight of 
and writers cannot under the guise of criticism of 
public affairs, be allowed to indulge in attributing 
base, improper or dishonest motives to those who 
carry on the work of the Government of the country. 
(C. C. Ghose and Gregory, JJ.) Satya Ranjan 
Bakhshi V. Emperor. 103 I.C. 771= 

45 C.L.J. 638=28 Cr.L.J. 723= 
A.I.R. 1927 Gal. 698 
—Article as a whole should be taken — Single sentences 
or expressions should not be looked to— Undue 
importance should, not be given to inflated or turgid 
language. (Adami and Macpherson ,JJ.) Nageswar 
Prasad v, Emperor. 83 I.C. 838= 

1924 P.H.C,C. 283=26 Cr.L^J. 7$=. 

A.I.R. 1923 dd. 

— S. 124-A— Frlntep. 

Knowledge can be presumed frOm circUm^ 

stances, » 

Knowledge by a printer of the nature of the matter 
printed is a question to be determined on the particfilar' 
facts of a particular case. 

Where the seditious pamphlet was a small one AhtT 
the title page contained seditious matter prominently 
displayed and the press was not a large business wfth 
numerous employees and a Manager who was not the 
keeper. 

Held X that it must be presumed that the keeper of 
the press must have had Imbwledge of . the contents of n 
the pamphlet {pcmpheUi%) BAitAN Pat 
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PENAL CODE (186C), S. 124- A— Procedure. 
Emperor. 84 I.C. 446=26 Cf.L.J. 302** 

A.I.R. 1925 Lah. 298. 

-^S. 124-A“Procedure. 

" - — C omplaint under S. 124-A, Penal Code — Alle- 

ged s^ech not attached, nor mentioned in complain- 
nanfs statement^^ornplaint held not proper. 

A complaint was filed under Penal Code, S. 124-A 
but no original or translation of alleged speecli was 
attached to it. Sanction of the Local Government 
required under S. 196, Cr. P. Code, was attached. 
Although in the sanction order attached to the com- 
plaint a short abstract of the words used was given, 
it was not mentioned by the complainant in his state- 
ment. On application by the accused for granting 
bail the Magistrate refused bail. 

Held : that there was no proper complaint and the 
Magistrate did not direct his mind to question of 
presence or absence of proper complaint and the 
order refusing bail was not passed on proper appre- 
ciation of the facts and non-bailable warrants should 
not have been issued. (Dalip Singh, /.) Ram Chand 
V. Emperor. 120 I.C. 10=30 Cr- L-J. 1129 = 

A.I.R. 1929 Lah. 284. 

A trial for sedition under S. 124-A, I. P. C., 

should be by a special jury ; (1908) 10 Bom. L,R. 848, 
Foil. {Fawcett , /.) Emperor v. Phillip Spratt. 

108 I.C. 509=30 Bom. L.R. 313= 
29 Cr. L.J. 411=9 A.I. Cr. R. 433= 
A.I.R. 1928 Bom. 74. 
— a leaflet is printed at R, the mere fact that 
it was publi^ed elsewhere would not oust the juris- 
diction of R Court to try the case, one of the ingre- 
dients of the offence, viz., the creation of the written 
words having tahen place within the jurisdiction of R 
Court. {Darwood,].) Chellam Pillai v. Emperor, 
117 I.C. 49=30 Cr. L.J. 707 = 
A.I.R. 1928 Rang. 276. 

— S. 124-A— Sentence. 

- •’^ M itigating circumstances* 

Where the accused reproduced in this paper an 
article in another paper which was headed ‘Swaraj or 
death’ and which was seditious, Held that the 
accused was liable to be convicted under S. 124-A and 
the fact that he copied the articles and that the writer 
of the original article was not convicted, though good 
ground for passing a lesser sentence, did not exculpate 
the accused from guilt. Held also that the fact that 
the accused aimed at weaning the members from the 
coundl would also be a mitigating circumstance as 
regards the sentence. {Boys, J,) Krishna Gopal 
Sharma V* Emperor. 1930 A.L.J. 1215. 

——Where the speaker in his speech does not in 
terms advocate violence in any shape and there is 
nothing in the speech which might by implication or 
innuendo suggest its use, a heavy sentence is not 
caUed for : 108 I. C. 372, Ref. (Tek Chand, J.) 
Ram Sarah Das v* Emperor. A.I.R. 1930 Lah. 892. 

— In considering the question of sentence with 

regard to an offence under S, 124-A each case must 
be dealt with on its own particular facts and the 
circumstances and atmosphere of the time when it was 
delivered must be considered. {Currie, J.) Malik 
Amir Alam v. Emperor. A I.R. 1930 Lah* 885. 
"—Accused guilty where intention to create dis- 
affection towards Government is clear — ^But where 
Speech is not in intemperate language and accused 
is old man severe punishment is not called for. 
(Currie, J,) Sham Das v* Emperor. 

A J.R. 1930 Lah. 874. 

In the case of violent political speeches the 

between culpability and an hphest desire 


PENAL CODE (1860), S. 141— Disobedience of 

order. 

to obtain redress from Ihe Government is very thin. 
Where the accused in one speech appealed to people 
to carry on the independence movement regardless 
of consequences and in the other pleaded for non- 
payment of taxes as a means of remedying agrarian 
grievances. 

Held that the first speech alone was seditious but 
even that did not call for a severe sentence, {Jai 
Lai, J.) Indra V, Crown. 31 P. L. R. 625= 

1930 Cr. C. 914=A.I.R. 1930 Lah. 870. 
—Where the offence is a first offence and com- 
mitted by a person of peaceful character on the 
impulse of the moment, the sentence U 12 months’ 
rigorous imprisonment and a fine of Rs. 500 is some- 
what severe and should he reduced to wit, to what 
had been undergone. (Fforde,J.) Anand Kishore 
V Emperor. 121 I. C. ’ie=31 Cr. L. J. 201= 

A. 1. R. 1930 Lah. 308. 
The object of the Crown, in instituting pro- 
ceedings of this nature, is not to take vindictive action. 
(C. C. Chose and Gregory, JJ.) Satya Ranjan 
Bakhshi V. Emperor. 103 I. C. 771= 

45 C. L. J. 638 = 28 Cr. L. J. 723 = 
A. I. R 1927 Cal. 6£8. 

— S. 141— “Assembly”. 

When two or more mobs start from different 
localities, operate independently and never mingle to- 
gether at any time or place, the mere fact that they 
have a common intention will not make them one 
assembly. The question whether two groups of men 
do or do not form one “assembly’ is a question of 
fact m each case. {King, J.) Wazid Ali v. King 
Emperor. lOO I.C. 817=4 O.W.N. 240= 

28 Cr. L. J. 337=7 A. I. Cr. R. 567= 
A. I. R. 1927 Oudh. 151. 

— S. 141— Charge under. 

The charge ot unlawful assembly with the common 
object of ‘harassing Hindus* is not too general and 
uni air or unjust to the accused. What is necessary 
is that the accused shall have reasonably distinct 
notice of the common object imputed to them and of 
the manner in which that common object is to be 
brought within the language of S, 141. {Ayling and 
OdgerSjJJ.) Ayamad, In re, 74 I.C. 1044= 

18 H. L. W. 350=24 Cr. L. J. 832 = 
A. 1. R. 1924 Mad. 376. 

— S. 141 — Common object— Finding — Need for. 

Where the common object of an unlawful assembly 
is to cause a particular kind of hurt, and the whole 
judgment is directed to the question whether that 
hurt was caused or not, it is unnecessary to come to 
a definite finding in terms of the common object. 
{Wort,J.) Ramdarson Mahton v. Emperor. 

116 I,C. 623=10 P.L.T. 136=30 Cr. L.J. 634= 
13 A. I. Cr. R. 39 = A.I.R. 1929 Pat. 206. 

— S. 141— Compulsion to omit act. 

It is not sufficient to prove that the common object 
of the accused’s party was to compel the complainant 
by means of force to omit, for the time being, to do a 
certain act. The act omitted must be one which the 
complainant was legally entitled to do and if it was not 
such an act cl. 5 cannot apply. (Wazir Hasan, 
AJ.C.) Baijnath V, Emperor. 85 I.C. 853= 
27 0. C. 292=26 Cp. L. J, 618== 
A. I. R. 1926 Oudh 425. 

— S. 141— Disobedience of order. 

Where the ofience which is alleged to be the com- 
mon object of an assembly is an offence under 
S. 188 it comes within Cl. 1, S. 40., and as such falls 
uAder s. Wl. Cl. (3): A. I, R. 1923 Pat. I (S, P.), Ref.' 
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PENAL CODE (1860), S. 141— "Enforce a right". 
(Patkar and Wild, JJ.) B. LalchaNDRA Trimbak 
V. Emperor. 31 Bom. L. R. 1151 = 

* 1929 Cr. C. 543 = A.I.R. 1929 Bom. 433. 

— S. 141— "Enforce a right.” 

Enforce a right' relates only to an initial 
act in furtherance of a right. 

The true import of the expression ‘ to enforce any 
right’relates to an initial act when it is done in further- 
ance of any right and not to an act when it is done to 
maintain a position already achieved in the lawful 
exercise of that right. 

Where the accused, being molested while watering 
their fields in the exercise of their lawful rights, resort- 
ed to force, 

Held : that they were not liable. A.I.R. 1923 All. 
194:9 O.L.J. 291 and 10 O.C. 196. Foil. {Wazir 
Hasan, A./.C.) Batjnath, v. Emperor. 85 I.G. 353= 
27 O.C, 292=26 Cr. L.ir.513= 
A.I.R. 1923 Oudh 425. 
— S. 141— Enforcement of right. 

In a village an agreement had been entered into by 
leaders of Hindus and Mahomedans that the former 
would not slaughter pigs and the latter would not 
slaughter cows in public places. This agreement was 
observed by both parties for about a year. Later on, 
a mob of Hindus, suspecting that Mahomedans were 
going to slaughter a cow in a certain place, assembled 
in a large number with lathis, etc. It was argued 
that their common object, if at all, was to maintain a 
right which they had enjoyed for a long time. 

Held : that their object must be deemed to be to 
enforce a right with a sho^y of criminal force and that 
they were rightly charged with it. (Adami and 
Wort,JJ,) LachHmi Singh o. Emperor. 

109 I.C. 503=10 A.I. Cr. R. 328 = 29 Cr. L.J. 567= 

A.I.R. 1928 Pat. 562. 

— S. 141— ^Entry by force. 

Persons effecting entry on land by means of criminal 
force are members of an unlawful assembly. {Mullick, 
Ag. C.J. and Wort, /.) Emperor v, Bandhu Singh. 

106 I.C. 691 = 6 Pat. 794=29 Cr. L.J. 99 = 

9 A.I. Cr. R. 258=A.LR. 1928 Pat. 124. 
— S. 141 — ^Essentials. 

The law does not declare the mere assemblage of 
men however large illegal. What it requires is that 
in order to be illegal it must be inspired by an illegal 
object. (Kinkhede. A.J,C.) Sitaram v. Emperor. 
86 I.C. 731 = 26 Cr. L.J. 587=A.I.R. 1925 Nag. 260. 
— — Immediate pur^se to carry out common 
d}ject must exist’-^Deliherations for future indivi- 
dual action do not constitute an assembly unlawful. 

To constitute an assembly an unlawful one it must 
be a part of the plan of the meeting that the common 
object should be forthwith carried into effect. If men 
meet only to arrange plans for future action it cannot 
be said that there was any fear of the breach of the 
peace without which tnere can be no unlawful assem- 
bly. There must be some present and immediate 
purpose of casing into effect the common object. 
A meeting for deliberation only and to arrange plans 
for future action to be taken individually ind not 
jointly is not an unlawful assembly. {Brown, J.) 
Emperor v, Nga Tun Maung. 92 I. C. 849= 

4 Bur. L.J. 169=27 Cr. L.J. 337= 
A. 1. R. 1925 Rang. 362. 

— S.141— ^Obstruction. 

. Order of Court in effect though not in terms to cut 
a bundh— Order vague — ^Assembly engaged in resisting 
the cutting is not unlawful. and Pantok, JJ,) 
Abdul Jalil o. Emperor. 84 I. C. 843= 

28 C,W.N. 732=26 Cr. L.J. 279= 
A* I. R, 1924 Cal. 996, 


PENAL CODE (1860). S. 143— Defence of rights. 

— S. 141 — Obstruction to police. 

Where the immediate object of an assembly when 
it reached the Police station was to obstruct by threat, 
the police in the discharge of its duty, 

Held, that the object in itself and apart from any 
of the other clauses of S. 141 is sufficient to bring the 
case within the purview of the 3rd clause of the 
section. IMears, C,J, and Piggott J,) Abdvl.'LaKv* 
Emperor. 92 I.C. 145 = 

4 L.R.A- Cr. 143 = 27 Cr. L.J. 193 = 
A. I. R. 1924 All. 233. 
— S. 141 — Proof of Common intention. 

Common intention is a matter of inference. 

In order to establish the common intention of any 
unlawful assembly it is not necessary to prove that its 
members actually met and conspired to commit an 
offence, but such intention can be inferred from the 
circumstances of the case. In the case of concerted 
attack by five or more persons it is a perfectly valid 
and reasonable inference that they all had a common 
intention and were, therefore, members of an unlaw- 
ful assembly. [Jailal, J ) LojjA v. Emperor, 
100 I.C. 232 = 9 L.L.J. 209 = 
28 Cr. L.J. 264=28 P.L.R. 273 = 
A.I.R. 1927 Lah. 193. 

In a charge of rioting, the common object of 

which is to enforce a right, or a supposed right, it is 
necessary for the prosecution only to show that the 
accused was not in actual possession at the time 
of the occurrence. (Newbould and Mukerji, JJ.) 
Chhakari SHaik V, Emperor. 85 LC. 711 = 

26 Cr. L.J. 567 = A.I.R. 1926 Cal. 439. 
— S. 141— Religious procession. 

Every one has right of conducting religious - 
procession through public street— Knowledge of 
forcible opposition by another party does not constitute . 
the members of the procession unlawful assembly — ^ 
But party going out for the express purpose of fighting 
constitutes an unlawful assembly. (Simpson, A. J, C.) 
Dilli V, Emperor. 89 I.C. 269 = 

2 O.W.N. 589-26 Cr. L.J. 1325= 
A.I.R. 1923 Oudh 656. 
— S. 141— Taking possession by force. 

Accused party having title to the disputed property ' 
and therefore taking possession from complainant by 
force — Unlawful assembly is formed. {Maopherson, /.)' 
Jasuram Marwari V, Emperor. 74 I.C. 73= 

2 Pat. L.R. Cr. 13=24 Cr. L.J. 745= 
A.I.R. 1924 Pat. 143. 

— S. 142— Resistance to attachment, . . 

The fact that a Court exceeded its jurisdiction in 
issuing a warrant of attachment is no defence for a 
charge on an assault committed on the Court’s officer 
who was acting in good faith, (Teunon and Ghose, JJ,) 
Durga Komar De v, Samedur Raja Chaudhuri. / 
61 I.C. 167 = 22 Cr. L.J. 343 (Cal.)- 
— S. 143— Common object— Inference of. 

Where a crowd has dispersed without taking any 
action, the intention and common object of that 
crowd can only be inferred from the surrounding 
circumstances, and among other circumstances the 
attitude and demeanour of the crowd itself is one of 
the points which must be taken into consideration, 
(Jwala Prasad, J,) Jagi Raut v, Empbror. 

105 I.C. 234=9 P.L.T. 260=28 Cr. LiJ. 906 = 
A.I.R. 1928 Pat. 98; 

— S. 143— Defence of rights. 

It is little short of self-evident that in defending a 
right which the accused are po^essed of and bona 
fide beKeve that they have a right to, whether it be 
tangible property or such a right as that to a supply 
of water, they are not crh^ajly punishable if they 
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PEKAIi CODE (1860). S. 153— Defence of rights, 
form an assembly for that purpose : 24 Cal. 686 ; 

36 Cal. 865 ; A.LR. 1925, Lah. 49 ; 17 C. W. N. 1132, 
Foil. ; 16 Cal. 206, not Appr. (Curgenven, J.) 
Veerabadra Pillai V. Emperor. 

105 I.C. 657=51 Mad. 91=26 M.L.W. 559 = 
1927 M.W.N. 828-28 Cr. D.J. 953 = 

9 A.I. Cr. R. 120=A.I.R. 1927 Mad. 986 = 

53 M.L.J. 686. 

—The ‘phrase “ to enforce a right ’* can only 
apply when the party claiming the right has. not pos- 
session over the subject of the right and therein lies 
the distinction between “ enforcing a right ” and 
"maintaining a right.” A party in possession is entitled 
to resist and repel an aggression and -his action in so 
doing would be for the maintenance of his right. 
[ScotUSmith and Fforde, JJ), Bagh Singh v. 
Emperor. 81 I.C. 113=23 Cr. L.J. 625= 

A.I.R. 1925 Lah. 59. 

— S. 153— Exercise of rights. 

Where water draining from the complainant’s 
mill is polluting the water supply and so damaging 
the crops and rendering the water unfit for drinking, 
the accused in taking steps to prevent the contami- 
nation of their drinking water, act under colour of a 
right so to do and they, therefore, cannot be con- 
victed of forming members of an unlawful assembly 
and committing mischief : 23 M. L. T. 210. Expl. 
and Dist. (Curgenven.JJ,) Veeraswami u. Kana- 
KAYYA. 121 I.C. 159 = 1929. Cr. C. 581= 

1929 M.W.N. 711=2 M.Cr.C. 318 = 31 Cr. L.J. 223= 

A.I.R. 1929 Mad. 833- 
— S. 153— Ingredients of offence. 

The mere fact that the accused went to a particular 
place armed with lathis with more than five persons 
will not ordinarily constitute an offence under S. 143. 
(Suhrawardy and Cammiade, JJ.) Dibakas v. 
Saktidhar KabiraJ. 101 I.C. 180=55 Cal. 576 = 
31 C.W.N. 527 = 28 Cr. L.J. 505=8 A.L Cr. R. 56= 

A.I.R. 192/ Cal. 520. 

— S. 153 — Public meeting. 

Public meeting lawfully convened — Some members 
of it attempting by show of force to coerce the others 
into taking a certain course — Whole assembly does 
not become unlawful. {Browns J.) Maung Oh 
Eyan V, Emperor. 88 I.C. 706 = 

26 Cr.L.J. 1186=5 Bur.L.J. 80= 
A.I.R. 1923 Rang. 253. 

— S. 153— Theft. 

Where the common object of the unlawful assembly 
is theft the accused cannot be separately convicted 
and sentenced under the two sections. Sections 379 and 
143 or Section 144 and the conviction and the sentence 
under one of these two sections must be set aside. 
(Adami and Sen, JJ.) Prayag Gose v. Em- 
peror. 82 I.C. 285=3 Pat. 1015 = 

5 P.L.T. 571=1925 P.H.C.G. 257= 
25 Cr.L.J. 1276 = A.I.R. 1925 Pat. 765. 
— S. 145 — Prosecution of common object. 

Common object of shooting and looting — Some 

members arming themselves with gun-^Offenoe, 
Where the accused assembled and formed the com- 
mon object of shooting the deceased and some came 
vnth guns, held, the carrying of guns was not prepa-, 
ration but was au act made in prosecution of the com- 
mon object and that all the members were liable to be 
convicted under S. 144 read with S. 149 of the Penal 
Code. The word ‘prosecution’ means following up. 
{J^allaoe and Jackson, JJ,) RAmaraju Tevan, In re, 

1930 M.W.N. 377. 

-rflj* 156 — Common motive. 

/ V^|ire,the members of a crowd are actuated by a 
Jhgle motive and they make a series of ’ attacks with 


PENAL CODE (1860), S. 157— Common object, 
the same object in view each time, only a single riot is 
committed and not a number of separate riots although 
the crowd may vary in its composition. {Pullan, 
A,J. C.) Prag V, Emperor. 82 I.C. 33= 

11 O.L.J. 693 = 25 Cr.L.J. 1169= 
A.I.R. 1923 Oudh. 65. 

— S. 156 — Interpretation. 

""Common intention ""in S. 34 does not mean 

the same thing as "'common object'^ ’ in Ss, 146 and 
149. 

The words “common intention” in S. 34 have not 
the same meaning as “common object” in Ss. 146 and 
149. The object of an assembly as a whole may not 
be the same as the intention which several persons 
may have when in pursuance of that intention they 
perform a criminal act and it may well be that the 
object of the assembly was lawful whereas the inten- 
tion common to those of the assembly who jointly 
committed a criminal act was in itself criminal and 
joint criminal act must be equally imputed to all of 
them. 52 Cal. 197 (P.C.), Rel. on. {Courtney Terrell, 

C, J, and Adami, J.) Bhondu Das v. Emperor. 

113 I.C. 676=7 Pat. 758 = 30 Cr.L.J. 203= 

12 A.LCr.R. 6=11 P.L.T. 111= 
A.I.R. 1929 Pat. 11. 

— S. 156 — Sentence. 

Organized fights with each side armed with lathis 
are grave infractions of the law and frequently result 
in the death of one or more combatants. The in- 
troduction of the pistol is an added aggravation and 
in suck cases transportation for life is the only ap- 
propriate sentence that could be passed against the- 
combatant who uses the fire-arm and brings down a 
man to the ground though n')t dead, at least wounded. 
(Mears, C.J, and Sulaiman, J,) AJudhia Prasad 
V, Emperor. 87 I.C. 597=26 Cr-L.J. 997 = 

6 L.R.A.Cr. 81 = A.I.R. 1925 AIL 665. 

-S. 15;— 

Common object. 

Conviction, alteration of. 

Conviction and sentences. 

Conviction of some only. 

Evidence and onus. 

Lawful acts and private defence. 

Possession. 

Rioting. 

Violence. 

What constitutes offence. 

Miscellaneous. 

— S. 157 — Common object. 

Where once a party entitled to possession forcibly 
takes possession, his retaining possession subsequently 
by force is not with the common object of takiiig 
possession by force and the opposite party has no , 
right to eject them forcibly. (Newhould and , 
Maker ji, JJ.) Ahed Fakir v. Emperor. 87 I.C. 98 

26 Cr.L.J. 956=53 C.L. J. 2m^ . 
A.LR. 1925 CaL 1233- 

, ^If certain persons jointly enter on certain land; 

in defiance of an order that has been passed under - 
S. 144, Cr. P, Code, though some may be guilty of the* 
offence under S. 188, 1.P.C. and others of abetment of 
that offence nevertheless the common object of them 
all is one and the same. {Newboi^ld and Mukerji, JJ»^ 
Nayan Ullah V. Emperor, ■ ,85 I.C. 818= 

26 Or. L.J. 595= A I R.. 1923 

Charge for offence with one common object . 

will vitiate conviction for offence with.anpthei' com-.- 
' mon object. (Kulx^ant Sghay, J,) Shafayet Khan 
V, Emperor, . Jl LC. 795=25 Cr.L.J* 1018 = 

A.I.R.192I^Pftt 152, 
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PENAL CODE (1860), S. 157—Coninion object. 

— Cofivnioti object oficc alleged fczUifiQt c^fiother 

cannot he invented. 

Where the common object assigned in the charge 
as framed to support a case under S. 147 has not been 
sustained, another common object cannot be invented 
in order to support the conviction. 41 Cal. 43, 
33 Cal. 295, 2 C.L.J. 516, 24 Cal.686, Foil. {Mookerjee 
and Chatter jee, JJ,) Emperor v. AkbAr Molla. 

81 1.C. 261=51 Cal. 271 = 38 C.L.J. 379 = 
25 Cp.L.J. 773=A.I.R. 1924 Cal. 449. 
—S. 147 — Common Object— Proof of. 

The mere fact that 20 or 30 persons assembled and 
some of them had sticks in their possession would not 
be sufficient to establish that their intention was to 
accomplish their object by the use of criminal force. 
24 Mad. 124, FoU. 

Injuries inflicted by these persons in course of de- 
fending a sudden unexpected attack do not render the 
assembly unlawful. The common intention of an 
unlawful assembly to use criminal force must be 
established as a fact by legal evidence. {^Srinivasa 
Avyanaar.J,) Ramaswami v. Emperor. 91 I.C.549~ 
27 Cr. L. J. 108 = 1925 M.W.N. 666 = 
A.I.R. 1925 Mad. 1213. 


— S. 147 -Common object— Specification. 

Omission to specify common object in the charge 
does not vitiate the trial unless the omission has pre- 
judiced the accused or resulted in a failure of justice. 
{Fawcett and Mirza, JJ.) Hasanali v. Emperor. 

115 I.C. 399 = 30 Bom. L.R. 653=30 Cr. L-J. 467 = 
12 A.I.CP.R. 303=A.I.R. 1928 Bom. 236. 

The principle and the prominent common 

object should form the subject of the charge under 
S. 147, and not the incidental happenings. 

The principal and the prominent common object 
should form the subject of the charge under S. 147, 
and not the incidental happenings. 

In his first information complainant charged the ac- 
cused who constituted an unlawful assembly with the 
common object, of destroying a hut. That charge was 
not substantiated but it was proved that the complain- 
ant was beaten incidentally by the assembly. Beating 
the complainant was not the principal or the sole ob- 
ject of the assembly. However, the accused were 
convicted under S. 147. holding that the common 
object of the assembly was to assault. 

Held : that the conviction was bad. (Jwala Pra- 
sad,!,) Aklu Miak V, Emperor. 108 I,C. 421 = 
29 Cr. L.J. 330 = 10 A.I.Cr.R. 132 = 
A.I.R, 1928 Pat. 405. 


Omission to state the common object in the 

charge tinder S. 147, does not vitiate a conviction if 
there is evidence on record to show it. {Raza,J,) 
Ekadashi V, Emperor. 99 I*C. 235= 

28 Cr.L.J. 107=A.I.R. 1927 Oudh 85. 

In the case of rioting it is necessary that the 

common object of the unlawful assembly should have 
b6en clearly stated in the charge. {Zafar AU, J,) 
Allah Dad v. The Crown. 75 I.C. 731 = 

23 Cr.L.J. 43 = AJ.R. 1924 Lah. 687. 
-^S. 147 — Coil Yiction, alteration of. 

— - — —Persons originally charged under S, 147, and 
353 — Evidence not definitely disclosing which of 
the accused actually struch’^Conviction can be alter- 
ed to one under S. 149, in apj^al* 

Section 149 does not provide for a separate offence, 
but merely is a declaration that persons found in cer- 
taih circumstances cannot set up as a defence the fact 
that they themselves did not commit that ofience by 
tk^r own hands. ^ *. j j 

Certain persons were originally charged under 
S. 147 and 353 for assaulting a constable with a view 


PENAL CODE (1860), S. 147— Conyiction and sent- 
ences. 

to resist him and to rescue a certain prisoner. But 
evidence did not disclose which of the accused actual- 
ly struck the constable. In consequence, conviction 
from one under S. 147 and S. 353 was altered to a con- 
viction under Ss. 149 and 323 in appeal. It was con- 
tended that the conviction was bad because they were 
not charged under S. 149. 

Held ; that the conviction was right. (Adami and 
Wort, JJ.), Ramasra Ahir v. Emperor. 

110 I.C. 104=7 Pat. 484=9 P.L.T. 738 = 
10 A.I. Cr. R. 424=29 Cr. L.J. 648= 
A.I.R. 1928 Pat. 454. 

— S. 147— Conyiction and sentences. 

On a conviction from rioting and hurt under 
Ss. 147 and 323 of the Indian Penal Code, separate 
sentences for the offences are not illegal. {Zafar 
Ali,J,) Faqiria V, Emperor. 114 I.C. 331= 

30 Cr.L.J. 295. (Lah). 

^Where five people were charged under Ss. 147, 

149 and 325 : 

Held ; that convictions for three separate offences 
was bad as it is perilously like convicting them twice 
over for the same offence and as it offends against the 
maxim ''nemo debet bis nemo debet bis vaxari etc''* 
(Harrison, J,) Bvt A V, ’Eufbko'r, 120 I.C. 283 = 
31 Cr.L.J. 82=13 A.I.Cr.R. 226 = 
A.I.R. 1929 Lah. 498, 

Rioting and causing hurt — Separate senten^ 

ces can be passed. 

Causing hurt and using force are not the same 
thing and the word “force” does not appear in the 
definition of hurt.” The use of criminal force is no 
doubt an ingredient of the offence of rioting, but the 
force necessary to constitute these offences may 
fall far short of “causing bodily pain,” and if further 
force is used which does cause bodily pain, then the 
offences which involve and are complete by mere use 
of criminal force have been exceeded and that excess 
constitutes another offence, viz., that of causing hurt, 
or causing whatever more serious form of bodily hurt 
has been the result : Mad. Cr. Revn. Cases 248 of 
1924 and 982 of 1926, Diss. from. {Wallace, J,) 
Anthoni Udaiyan V, Rayappudayak. 

105 1.0.306 = 39 M.L.T, 543 = 
1327 M.W.N. 850=28 Cp. L.J. 982= 
9 A.I. Or. R. 160=A.I.R. 1928 Mad. 18 = 
53 M.L.J. 653. 

Unlawful assembly— ‘Members assaulting 

public officers in furtherance of their common in-^ 
tentioH'^^They are liable to he convicted under 
S, 353-354 also. 

Where the common object of the unlawM assem- 
bly was to compel by criminal force the excise officers 
to stop the house searches and this was effected by 
smashing up the handis, and when the excise officers 
expostulated with the rioters, they proceeded to attack 
them, 

Heidi that the members thereof were liable to be 
convicted both under S. 147 and Ss. 353-354: 
41 Cal. 8^6, Foil. {Allanson and Sen, JJ.) Gendo 
Narayan V, Emperor. 106 I.C. 591=6 Pat. 828= 
29 Or. L.J. 79=9 A.L Or. R. 256= 
9 P.L.T. 167=A.I.R. 1928 Pat. 115. 

Inflicting separate sentences for the offences of 

rioting and hurt are not justified. When the causing 
of hurt by some members of the assembly converts it 
into unlawful one, separate sentenceB for rioting and 
causing hurt are not justifiable. {(Tek Chand J.) 
HazuRa Singh v. Emperor. 10,4 1.0- 454= 

28 Cr.L-J. 838=A.I.R. 1927 Lah. 786 
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PENAL CODE (1860). S. 147— Gonyiction and sen- 
tences. 

— Conviction under both Ss. 147 and 323 is not 

illegal, 

S. 149 creates no substantiye offence in itself. It is 
merely declaratory of the law and makes a person 
who has been a member of an unlawful assembly 
liable for the offences committed by any other member 
of it. But S. 147 is a substantive offence in itself and 
makes a person guilty of the offence of rioting as dis- 
tinct from actually causing any injury or hurt. Simi- 
larly S. 323 is a distinct offence in itself; therefore 
there is nothing illegal in convicting a person of 
ofiences under both these sections. As soon as the 
first injury is caused to any person force is used and 
the offence of rioting is complete. Subseq.uent injuries 
though inflicted m pursuance of the same common 
object wonld be distinct in injuries justifying a con- 
viction under S. 323; 17 Bom. ^60 (F.B.) Appr. 6 

AH. 21; Dist. 9 All. 645 and 14 A.L.J. 738, foil. {Sulai^ 
inan, J,) Chhidda v. Emperor. 92 I.C. 463 = 

24 A.L.J. 178=7 L.R.A. Gr. 13 = 
27 Cr. L.J, 287=A.I.R. 1926 All, 225. 
— Separate sentences under Ss. 147 and 332 of 
the I. P. C. are not illegal in view of amended 

S. 36: A.I.R. 1926 Bom. 64 and 49 Bom. 916, Foil. 
{Dalip Singh, J,) Rahman v. Emperor. 96 I.G. 600= 

27 Cp. L.J. 824= A.I.R. 1926 Lah. 621. 

; Separate sentences may be passed under S. 147 

and any other section under which the accused may 
be found guilty, e.g. separate sentences can be passed 
for rioting under S. 147 and for house trespass after 
preparation for causing hurt under S. 462: 17 
O.C. 184, Foil. (Stuart, C,J ,) Sheo Nath v. Emperor. 

97 I.C, 804=3 O.W.N. Sup. 92 = 
27 Cp. L,J.1172. 

Where the members of an unlawful assembly 

commit a riot in pursuance of their common object 
of insulting and attacking Tazias, only one offence 
is committed and not two and the offenders are not 
liable to punishment separately under the two sec- 
tions, (Pullan, A.J,C,) Prag v. King-Emperor. 

82 I.C. 33=11 O.L.J. 693 = 26 Cp. L.J. 1169 = 
A.I.R. 1926 Oudh 66. 

In the case of rioting resulting in grievous 

hurt, convictions and separate sentences under S. 325 
axe legal where it is shown that the accused actually 
joined in the assault. Some of these assaults may 
have resulted in simple hurt, others in grievous hurt, 
but all the actual assailants are under S. 149, I. P, C. 
Hable for all the results, 17 B. 260 (F. B.) Foil. 
(May Oung, J.) Nga San Minand v. Emperor, 

82 I.C. 473 = 3 Bup. L.J. 49=25 Cp. L.J. 1305 = 
A.I.R. 1924 Rang. 291. 
— -S. 147— Conviction of some only. 

'^Assembly of five or more persons — Conviction 

of persofis less than five. 

The essential question in a case under S. 147 is 
whether the number of persons who took part in the 
crime was five or more than five. The identity of the 
persons who were members thereof, relates to the 
determination of the guilt of the individual accused. 
II, however, it is only possible to convict less than 
five persons, S. 147, still applies. (Jai Lai, J.) 
Feboze Din v. Emperor. Ill i,c. 443 = 

29 Cp. L.J. 869 = 11 A. I. Cp. R. 164= 
A.I.R. 1929 Lah. 59. 

Nine persons originally charged as members of 
unlawful assembly— Four only identified to have been 
m^bers of the assembly and convicted— Conviction 
wias h,eld to be right. (Adami and Wort, JJ,) 
RAMASjfcAY Ahir V. Emperob, 110 I.C. 164= 


PENAL CODE (1860), S. 147— Evidence and onus. 

7 Pat. 484 = 9 P,L.T. 738=10 A.I. Cp.R. 424 = 
29 Cp. L.J. 64S=A.I.R. 1928 Pat. 454. 

14 out of 17 persons acquitted on a charge of 

unlawful assembly for not being properly identifi- 
ed — Remaining three may be still found guilty, 
(Raza,J,) Ekadashi u. Emperor. 99 I.C. 236 = 
28 Cp.L.J. 107= A.I.R. 1927 Oudh 85. 

Five persons charged but four acquitted— One 

can be convicted under S. 147. A.I.R. 1923 Lah. 692, 
Dist. (Dalip Singh, J.) Rahman v. Emperor. 

95 I.C. 60li=27 Cp.L.J. 824= A.I.R. 1926 Lah. 621. 

^Where there were originally 13 persons charged 

under S. 147, Penal Code, nine of whom have been 
acquitted the conviction of remaining four is not 
illegal, if it is found that a very large number of 
persons had joined in the attack. (Sulaiman, J,) 
Ram Adhin v. Emperor. 81 I.C. 613= 

21 A.L.J. 839=4 L.R.A.Cp. 240=25 Cp.L.J. 965= 

A.I.R. 1924 All. 230. 

—Conviction for rioting of a person who has been 
found to be the leader of a gang forming an unlawful 
assembly whose common object is to assault passers- 
by, is not illegal. (Macleod, C, J, and Shah, J,) 
Sujat Ali Nyamatali V, Emperor. 66 I.C. 192= 

24 Bom. L.R. 110. 

— S. 147—Evideiice and onus. 

Where persons are charged with rioting in a case of 
confused not, all-that the prosecution needs to establish 
is that the accused were voluntarily members of the 
crowd of rioters who committed the ofience alleged* 
(Findlay, J, C.) Ramadhin Brahmin v. Emperor. 

112 I. C. 51=29 Cp. L.J. 863=11 A.I.Cp.R. 802= 

A.I.R. 1929 Nag. 36* 

—No one who intentionally joins or .continues in 

an unlawful assembly can be allowed to say that he 
was merely a harmless spectator. He must prove that 
he was there owing to no fault of his own and that he 
I could not get out of the crowd. Otherwise he is 
I liable to be convicted under S. 147. (Allanson and 
Sm,JJ.) Gendo Uraon V. Emperor. 

106 I.C. 591=6 Pat. 828=29 Cp. L.J. 79- 
9 A.I. Cp. R. 256=9 P.L.T. 167 = 
A.I.R. 1928 Pat. 115* 

Where in a case under S. 147 the evidence of 

the prosecution is aU interested and a considerable 
amount of enmity exists between the factions who are 
concerned in the affair, it is necessary to scrutinize 
the evidence of the prosecution witnesses very care- 
fully. (Dalip Singh, J,) Majhi v. Emperor. 

lOd I.C. 413=28 Cp. L.J. 685= 

8 A.I. Cp. R. 360=9 L.L.J*369 = 
A.I.R. 1927 Lah. 617. 

When it is found that the part assigned to any 

particular accused is falsified by the medical evidence, 
and further when the locality and the motive for the 
fight are not established, it cannot be said that the 
accused had taken part in the fight. (Dalip Singh, J»} 
Majhi v. Emperor. 103 I.C. 418= 

28 Cp. L.J. 685=8 A.L Cp. R. 360= 

9 L.L.J. 369=A.I.R. 1927 Lah. 617* 

^Evidence conflicting — No discrimination bet^ 

ween parties is possible. 

Where the evidence in a riot case was so conflicting 
and unsatisfactory that individual responsibility for 
the death of one of the party could not be fixed upon* 
any one and there was no reliable information avail-' 
able about the manner in which tliat death was 
caused but the evidence against both parties esta- , 
Wished clearly that they were guilty of rioting and 
neither side had been able to establish any justifica- 
tion for their attack upon the other. 

Held : there were no grounds for discriminatulig^ 
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PENAL CODE .(I860), S. 7— Lawful acts and 

private defence. 

between tlie two parties. {Cambell, /.) Saadullah 
V. The Crown. 81 I.C. 631=6 L.L.J. 170= 

26 Or. L.J. 983 = A.I.R. 1924 Lah. 482. 
— S. 147— Lawful acts and private defence. 

Assembly does not become unlawful by reason of 
its lawful acts, exciting others to do unlawful acts. 
{Kinkhede, AJ.C.) Mohamad Ibrahim v. Emperor. 
112 I.C. 902=30 Cr. L.J. 38 = 11 A.LCr. R. 626 = 
A.I.R. 1929 Nag. 43. 

Where K being attacked hy M &, friends and 

partizans of K arrived on the scene and attacked K's 
assailants causing them various injuries, Held their 
conviction under S. 147 was not sustainable, the com- 
mon object of the crowd being to rescue K, the per- 
son originally assaulted, and not to assault M & N, his 
assailants. Further, the users of excessive force alone 
were liable to be punished for the assaults committed 
by them and not the other members of the assembly; 
'A.I.R, 1922 Pat. 498, Foil. {Broadway and Zafar 
Ali.JJ,) Nawab X?. Emperor. 109 I.C. 673= 

29 Cr. L.J. 593 = 10 A.I. Cr. R. 337 = 
10 L L.J. 2S8=29 P.L.R. 727- 
A.I.R. 1928 Lah. 277. 

Where a person is maintaining his own right 

and not enforcing it he cannot be punished under 
the sections. (Ross, J.) Anwar Ali v. Emperor. 

98 I.C. 187 = 27 Cr. L.J. 1291= 
A.I.R. 1927 Pat. 96. 
—The detention and arrest of members of the 
public are not matters of caprice, but are governed 
by and must be conducted upon certain rules and 
principles which the law clearly lays down. To 
arrest persons without any justification is one of the 
most serious encroachments upon the liberty of the 
subject which can well be contemplated. 

The fact that because a. party of persons are in a 
certain place at a certain time it cannot be said simply 
from these circumstances that they are about to 
engage in a criminal act, and therefore there is no 
legal justification for the arrest of those persons by 
the police, and they are not guilty of rioting if they 
oppose their arrest. (Buckmll, J.) Ramprit Ahir j 
V , Emperor. 90 I.C. 712=7 P.L.T. 218= I 

26 Gr.L.J. 1608=A.I.R. 1926 Pat. 560. 
—Where a large party of armed men went to 
escort certain ladies who wanted to go with them. 

Held : that the party was not an unlawful assem- 
bly. When they were resisted or obstructed they 
were entitled to fight in self-defence and did not, by 
so doing become a body of rioters. (Walsh and 
Sulaiman, //.) Ramzani v. Emperor. 

86 I.C. 45 = 23 A.LJ. 68=26 Cp. L.J. 669 = 

6 L.R. A. Cp. 97= A.I.R. Iy25 All. 319. 

Where the common object of the unlawful as- 
sembly is alleged to be looting of crops, the fact that 
the title to the land is uncertain and that a hona fide 
dispute exists about it, obviates offence under Sec- 
tion 147. (Kulwant Sahay, J i) Bhagawat Jha t?. 

Emperor. 81 I.C. 45=6 P.L.T. 310= 

25 Cr.L.J. 557=A.I.R. 1925 Pat. 168. 
— P ersons not engaged in criminal act'^ Arrest 
of'-r-Resisiancc — If amounts to rioting. 

Certain persons who were found on the Railway 
lines were arrested by the police though they were 
not actually committing any criminal acts. They re- 
sisted the attempt to arrest, and a fight , ensued. 
Subsequently they were convicted under S, 147, I. P. 
C. Held, the conviction was wrong, as the arrest 
was without any justification. (Buckmll, J,) Ramprit 
A]HiR u. Emperor. 90 I.C. 712 (Pat)= 

26 Cp. L,J. 1608=7 P.L.T. 218= 
A.I.K. 1926 Pat. 560. 


PENAL CODEjdOeO), S. 147— Rioting. 

— S. 147 — Possession. 

If in a case of rioting with common intention of 
taking possession of complainant’s land, the Magistrate 
does not decide as to possession on the ground that 
another case under S. 145 is pending and acquits the 
accused, his decision ought to be set aside. 
(C. C. Ghose and Duval, JJ.) Surendra NatH 
Singh v, Janaki Nath Ghose. 96 I.C. 527= 

53 Cal. 4il = 27 Cp. L.J. 975=7 A.I. Cp.R. 56 = 
A.I.R. 1926 Cal. 945. 

‘Landlord and Tenant — Tenancy^After 

cessation of tenancy possession of tenant is 
wrongful and landlord can forcibly eject him but 
without undue force. 

The tenant whose right is determined has no right 
to remain forcibly upon the land and say to his land- 
lord that he will cultivate that land till such time as 
he is evicted by a Civil Court. From the moment the 
title of the tenant expires, the landlord is in possession 
in the eye of the law, and provided that he does not 
use undue force, he is entitled to go upon the land and 
if necessary to use force for the purpose of asserting 
and maintaining his possession. (Mullick and 
Buckmll, JJ,) Gita PBasad SiNgh v, KiNg-EmpeboR. 
81 I.C. 535 = 3 Pat. L.R.Cp. 27=5 P-L-T. 656= 
1924 P.H.C.C. 29=25 Gp.L.J. 919 = 
A.I.R. 1926 Pat. 17« 

Order under S, 144, Cr, P, C,, is not evidence 

of possession. 

An order under S. 144, should not be treated as 
substantive evidence of possession in a case of rioting. 
No importance should be attached to a temporaiy 
injunction under S. 144, Criminal P. C., which is 
intended for emergencies. The judgment in such a 
case is certainly not admissible as a judgment. The 
fact of the order may be admissible under S. 13 of the 
Indian Evidence Act, but having regard to the peculiar 
jurisdiction conferred by S. 144, no inference can be 
drawn from it as to the possession. (Mulhckand 
Bucknill, JJ.) Gita Prasad u. Emperor. 

81 LC. 935=5 P.L.T. 656 = 3 Pat. L.R.CP. 27 = 
1924 P.H.C.C. 29 = 25Cp.L.a. 919 = 
A.I.R. 1925 Pat. 17. 

Finding as to possession necessary. 

Where the common object of the unlavriul assembly 
was to remove paddy reaped and stacked by another, 
Court should record a finding as to who had raised 
the crop. (Mookerjee and Chatter jee, 

Mamgru ChowdHury V, Emperor. 81 I.C. 264= 
51 Cal. 418=38 C.L.J. 39/ =25 Cr.L.J. 776= 
A.I.R. 1924 Cal« 828. 

^S. 14/-7-Riotiiiig, 

^Villagers assembled to resist attack of rival 

villagers’^hatter having no right established by 
Courts 

People of village S not heeding the Sub-las- 
pector’s warning, having assembled, proceeded to cut 
the bandb. People ox village K resisted but were 
turned back* Meanwhile a large crowd collected oa 
both sides, armed with lathis, spears and garases# 
People of K seeing that the people of S were not likely 
to listen to their remonstrances proceeded in a body 
to prevent them from cutting the baadh aad to drive 
them away. A free fight ensued; one man from 
village S received mort^ injuries and died on his way 
to the hospital. The Sessions Judge convicted the 
accused who were residents of K under S. 302 read 
with Ss. 147, 148 and 149 1. P. C. 

Held, thfit the people of S had no right to cut the 
bandh under the circumstances mentioned and when 
^ey actually proceed^ to destroy it, the p^ple of K 
had certainly a right to prevent them from doiag 
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PENAL CODE (1860), S. 147—yiolence. 

Held, further that the people of K had erected a 
bandh iu their village and at the time of the 
occurrence they were in possession of the bandh and 
there had been no lawful order passed by any com- 
petent Court directing them or authorising people of 
K to remove the bandh. This being so, it was not 
unlawful on the part of the appellant to prevent the 
people of S from forcibly cutting the bandh and that 
consequently their convictions under Ss. 147, 148, and 
149 could not be sustained. {Courtney Terrell, C. J. 
and Fazal AU, J>) Tilak Kohae v. Emperor. 

1929 Cp.C. 283 = A.I.R. 1S29 Pat. 523. 
-r33‘ 147— Violence. 

Chasing one or two persons who do escape or merely 
advancing to attack, amounts to an assault or prepara- 
tion to use force or violence, but does not amount to 
the use of force or violence. {Ktng, J.) WaJid Ali v* 
Kinq-Emperor. 100 I.C. ^il7=4! O.W.N. 240== 
28 Cr. L.J. 337=7 A.LCr. R. 567 = 
A.I.R. 1927 Oudh 151. 
r-S. 147 — What constitutes offence. 

— : — Forcible abatement of alleged nuisance — Ease- 
ment not proved to exist — Conviction is justified. 

Where more than four persons forcibly stopped the 
construction of a wall alleging that they were abating 
a nuisance but were not able to prove that any ease- 
paeut of theirs had been interfered with, the convic- 
tion of even four of them under S. 147 is correct as 
they had taken the law in their own hands. 11 Bom. 
Le. R. 849, Appr. : 23 W. R. Cr. 25, and 3 Cal. 573, 
Disi {Allanson,J,) Kishan Gopal Marwari 
‘EMPEROR. 114 I.C. 477=30 Cr. L.J. 305 = 

A.I.R. 1929 Pat. 44. 


^ Biotin g and dacoity — Common object proved 

,’^Any persondaking part in disturbance is guilty 
fif both* 

Where it is established that the common object of 
■the Mahomedan rioters was both to hurt any mem- 
bers of the Hindu community whom they might 
hftppAn to find and to rob the shops and houses of the 
Hindus, any person who is proved to have taken a 
part in the disturbance must be found guilty not only 
of the offence of riot but also of the offence of 
‘dacoity. {Stuart, C, J,) Daulat v. Emperor. 
99 I.C. 238=3 O.W.N. (Sup.) 304 = 28 Cr. L.J. 110 = 
2 Luck. 264=A.I.R. 1927 Oudh 70. 

u ^Intention lo attack police being clear, on attempt 

by police to disperse assembly by force, if attack on 
police and murder follows, every member is liable 
fipoless his separation is proved. (Mears, C. J. and 
Piggott.J,) Abdullah t?. Emperor. 92 LC. 145 = 

^ 4L.R.A. Cr. 145 = 27 Cr. L.J. 193 = 

A.I.R. 1924 All 233. 
i : — Persons going in a large body to cut bandh 
without any right to do so intending to carry out their 
object by force are guilty. {Adami, J,) Basdeo 
SlifGH V, King-Emperor. 84 I.C. 322= 

2 Pat. L.R. Cp. 184=26 Cr. L.J. 258 = 
— S, 147— Miscellaneous A.I.R. 1924 Pat. 704. 

' Persons may riot without actually committing an 
Offence under S. 352 and the theory that S. 147 
^bVaces S. 352 is fallacious. {Jackson, J,) Skini- 
VxisbLU Naicken, In re, 106 I.C. 338= 

39 M.L.T. 409=29 Cr. L.J. 2=A.I.R. 1928 Mad. 21. 


^S. 148— <Joiiyiction. 

A - — ^^0 Proof as to who were the aggressors — 
l^fnboo stocks two inches thick whether deadly 
^Atpons — Both sides equally to blame^Sentence. 

^ a conviction for rioting it' does not much matter 
aggressors are if the persons who are on the 
khd vl^ho hce attacked themselves riot and bse 
« '^Bamboo sticks two inches in thick- 


PENAL CODE (1860), S. 148— Offence under. 

ness are deadly weapons if they are used on a vulner- 
able part of the body. Held also, that both sides 
being equally to blame it was not a case in which a 
heavy sentence should be passed. (Beasley, C. J. 
and Cornish, J.) Pedda Ham payya v. Emperor. 

1929 M.W.N. 583. 

— S. 148 — Distinctions. 

Some of the persons carrying deadly weapons 

•^Others having knowledge whether guilty, 

S. 149, 1. P. C., constitutes a separate offence of its 
own. Hence if persons who are not carrying deadly 
weapons themselves are rioting and are found to be 
guilty they can only be found guilty under S. 148 
coupled with S. 149, 1. P. C. If all the accused were 
not proved to have been armed with deadly weapons 
only those who have been proved to have been so 
armed can be convicted under S. 148 in the absence of 
a charge under S. 149. {Beasley, C, J, and 
Cornish, J.) Suppiah Servai v. Emperor. 

1929 M.W.N. 888. 

— S. 148 — Furtherance of Common Object. 

— One member of unlawful assembly carrying 

deadly weapon — Other members are liable unless it 
is proved that the weapon was not carried in fur- 
therance of common object, 

A person who is a member of an unlawful assembly 
is guilty under S. 148 though he himself is not armed 
with a deadly weapon, when some other member of 
the assembly is so armed. 

Where an act is committed by a person which is 
not an essential ingredient of the offence which is 
intended to be committed by a body of persons, no 
doubt the other persons composing the body would 
not be liable for the act of a single individual ; he 
does it on his own account. But, where the carrying 
of a deadly weapon cannot but b© ^ prosecution of 
the common object, it cannot be said that the other 
persons composing the unlawful assembly cannot be 
punished under S. 148 read with S. 149. 

If a deadly weapon is carried without the knowledge 
of the other members of the assembly for the private 
ends of a particular individual, no doubt the other 
persons would not be guilty under S. 1^8. But where 
that fact is not made out, but it is shown that one or 
more of the members of the assembly carried a deadly 
weapon it cannot be said that the weapon was not 
carried in prosecution of the common object ; and, 
therefore, all the members of the assembly are guilty 
under S. 148 : 22 Cal, 276, Expl. (Devadoss and 
Waller, JJ,) MuDurupayalagadu, In re, 

96 I.C. 158=27 Cp. L.J. 894- 
A.I.R. 1926 Mad. 741=50 MX.J. 559. 
— S. 148 — Joinder. 

A charge for an offence under S. 148 with S. 149 is 
an incongruous and impossible charge. {Jwala Pra- 
sad and Coutts, JJ,) Jiwa-n Raut v, King-Em- 
PJERORr 72 I.C, 519=4 P.L.T. 602*5 

1 Pat. L.R. Cr. 56=24 Cr. L.J. 407*; 

A.I.R. 1924 Pat. 380. 

— S. 148 — Offence under. 

Where five persons assembled at the water-head to 
take water by force and armed themselves with 
deadly weapons to strike and vanquish anybody who 
should stand in their way and prevent them from 
accomplishing their purpose. 

Held that they constituted an unlawful assembly 
and became guilty of rioting when they used thdr 
deadly weapons in ‘pursuance of their common object, 
and further that as every one of them knew that 
these weapons were likely to be used with deadly 
eflect, they were all responsible if any one of them 
inflicted a fatal injury. A.I.R. 1925 Lah. 49 Pist, 



1917 


OBIMINAL DIGEST 1924—1930 


1918 


PENAL CODE (1860), S. 148— -Private defence. 
{Zafar Ali and Jailal, JJ^) Hari Singh v. Em- 
peror. 92 LC. 217=7 L.L.J. 576=26 P.L.R. 820= 

27 Cr. L.J. 233=A.I.R. 1926 Lah. 4. 
— S. 148 — Private defence. 

' Where accused are charged as being members of 
an unlawful assembly the common object of the 
assembly being to beat a certain person, then in the 
absence of prosecution presenting a true account how 
that person was killed it is not necessary for the 
accused to plead private defence and show that they 
had not exceeded that right. {Ross and Sen,JJ.) 
Radhe Sahi V. Emperor. 85 I.G. 935= 

2 Pat. L.R. Or. 217 = 26 Cr. L.J. 647 = 
A.I.R. 1925 Pat. 175. 

—S. 148 — Sentence. 

R ights between factions — Use of deadly wea- 

ponsS years' rigorous imprisonment — Appropriate- 
ness of sentence* 

Fights between factions must be stopped, and where 
in such factions one party uses weapons such as chop- 
pers and spears and serious injuries are inflicted upon 
members of the other it cannot be said that five years’ 
rigorous imprisonment is too trivial a sentence for a 
person who is found to have taken an active part in 
such an active fight. {Beasley and Cornish, JJ,) 
SuppiAH Servai V. Emperor. 1929 M.W.N. 888- 
— S. 149— Conviction. 

• ‘Principal offender convicted for murder — 

Other members can be convicted of grievous hurt. 

It is not necessary that all the members of the un- 
lawful assembly should be convicted of the same 
offence as that of which the principal offender has 
been y convicted. Where, for example, the principal 
offender has been found guilty of grievous hurt as 
well as murder and is convicted for the latter offence, 
other members can legally be convicted of grievous 
hurt and it is not necessary that they should either be 
convicted of murder or acquitted : A.I.R. 1923 Patna 
50 . Diss. from ; 7 OX.J. 671 and A.I.R. 1924 All. 670 
Rel. on. {Kincaid, J,C. and Barlee, A.J.C,) Ahmed 
V. Emperor. 99 LC. 93=21 S.L.R. 159 = 

7 A.L Cr. R. 454=28 Cr. L.J, 61 = 
A.I.R. 1927 Sind 108. 
——Where all the accused had been convicted under 
Ss. 304-149 and Ss. 325-149 not for any injury caused by 
them individually but on account of the injuries caused 
by some members of the unlawful assembly of which 
they also were members. 

Held : that a conviction under Ss. 325-149 was not 
legal in the face of the conviction under S. 304-149 as 
the major offence included the minor. {Jai Lai, J,) 
Qadir Baehsh V, The Crown. 91 LC. 804= 

27 Cr. L.J. 132=26 P.L.R. 648 = 7 L.L.J. 368 = 
A.I.R. 1925 Lah. 539. 

— In the case of rioting resulting in grievous hurt 

convictions and separate sentences under S. 325 are 
legal^ where it is shown that the accused actually join- 
ed in the assault. Some of these assaults may have 
resulted in simple hurt, others in grievous hurt, but 
all the actual assailants are under S. 149, 1.P.O. liable 
for all the results, 17 B. 260 (F.B.) Foil. {May Oung,J.) 
Nga Son Min v, King-Emperor. 82 1.C. 473= 
3 Bur. L.J. 49=25 Cr. L.J. 1305 = 
-A.1.R. 1924 Bang. 291. 

—S. 149— Conviction under different section. 

— — ^Charge of unlawful assembly with common 
object of mischief ‘^Evidence of dacoity against 
some accused — Conviction for dacoity illegal. 

The charge framed against the accused was, that 
of being members of an unlawful assembly whose 
common object was mischief' and hurt. In the course ' 
of eYideace it appeared that some two or three of the 


PENAL CODE (1850), S. 143— Offence— Meaning, 
accused beat some of the prosecution witn^'ses, 
entered their houses and carried off some^ articles. 
On this the accused were convicted of dacoity under 
S. 395, Indian Penal Code. 

Held, that on the facts of the case a conviction for 
dacoity can be sustained only by the application of 
Ss. 34 and 149, Indian Penal Code and it was neces- 
sary to charge and prove that the assembly as a whole 
had for its common object the committing of dacoity^ 
or that each of the members knew that dacoity 
likely to be committed in the prosecutipn of their 
common object : and that there having been no such 
charge the conviction for dacoity was bad and illegaU 
(Odgers and Wallace, JJ,) KottooRA ThevaN, In re 
77 LC. 444=19 M.L.W. 211 = 34 M.L.T. 307'=^ 
1924 M:W.N. 238=25 Cr. L. J. 396= 
A.I.R. 1924 Mad. 584=46 M.L.J. 311, 

— 'S, 143 — Essentials. 

Where it is not proved that five persons took part 
in the assault accused cannot be held constructively 
guilty of murder under S. 149 read with S. 302 of the 
Penal Code, because S. 149 only applies where there’ 
is an unlawful assembly. {Scott-Smith and Zafar 
Ali,JJ,) Maulu V, Emperor. 85 LC. 371=, 

26 Cr. L. J. 531= 6 L. L. J. 434=' 
A.I.R. 1925 Lah. 53?|, 

Original object being to cause hurt — Some 

persons carrying deadly weapons'— Knowledge of the 
rest— Charge under S. I49 against all the accused'^ 
Sustainability. 

The object with which persons may set put may b^ 
that of causing hurt but if they know that .those 
persons whom they accompany are carrying deadly, 
weapons and that if such deadly weapons are used 
is likely to cause grievous hurt to any one, the charge 
against the accused is properly framed under .Si 1^,'. 
I. P. C. {Beaseley, C. /. and Cornish, J.) SuPPlAil* 
Servai v. Emperor. 1929 M. W. If- 888. 

— S. 149— Interpretation. 

The word “ knew ” in S. 149 cannot be made t6 
bear the sense of ** might have known,” {Broadway , 
and Fforde,JJ.) Dial Singh v. Emperor. , , 

93 I.C. 1043 = 27 Cr. LJ. 347= 
A.LR. 1926 419.' 

—S.. 149— Legality of conviction. * r « 

When a charge has been framed under , 32o ‘ 
and 149, I. P. Code conviction under S. 326. ,1. 1’ 
Code is not necessarily bad, the legality of the con- 
viction depending on whether the accused hAs or has* 
not been materially prejudiced by the form of ‘thb"* 
charge.( Spencer, Krishnan and Ramesam,JJ.) 
TheethumaLai Goitndar, In re. 82 I.G. 465=^ 
47 Mad. 746=20 M.L.W. 261=35 M.L,X. 21 =n 
25 Cr. L.J. 1297=A.LR. 1925 

47 M.L.J. 221 

— S. 149— Offence'-Meaning. 

Word ^ offence*' is confined io offen<^mA^i 

Penal Code and so conviction under S. 
ways Act, with reference to S, 149 iilegal» 

The term ” offence ” in S. 149^ Penal 'Code, is 
confined to offence under the Penal Code and so a 
conviction under S. 128, Railways - Act, withi t^erenc^ 
to S. 149 is illegal and cannot be sust^neti 
1923 Mad. 187 and A.I.R. 1925 Mad. 23?, FoH., 

Where a large body of men s^ out to obstr^t a 
railway line and thfow ston^ at trains they- foj^^ 
an unlawful assembly and if in carrying but 
common object they coruniit offences undbf'^ Ssr, 
and 128, Radlways Act, only those of thetu wh9 ''',ircr 
proved- themselves to have coippiihitted these offend^ 
under Ss, 127 and 12$ can , qbfivicted ui^^ thosg 
eectiohs. The rest ’ Hbi ‘ constnrcti’Ytdy' W 
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S. 149 cannot be invoked against them although the 
offences committed by them are the very offences 
they set out to commit and committed in prosecution 
of their common object. {Waller and Anantha- 
krishna Ayyar, JJ.) Vasudeva Mudaliar v. 
Emperor. 118 LC. 68-52 Mad. 882 = 

SOM.L.W. 108=1929 M.W.N. 522 = 

2 M. Cr. C. 173=30 Cr. L.J. 869=1929 Cr. C. 624 = 
A.I.K, 1929 Mad. 880=57 M.L.J. 114. 
—The term oflence in Section 149, of the Penal 
Code covers only offences punishable under the Penal 
Code and is not indusive of an offences under Sec- 
tion 126 of the Indian Railways Act or Section 7. (c) 
of the Malabar Martial Law Regulation. {Wallace 
and Madhavan Nair, JJ.) P. Athami, In re. 

86 LC. 283 = 26 Cr.L.J. 747=20 M.L.W. 914= 
A.I.R* 1925 Mad 239. 

-"S. 149— Offence under. 

„ , C ertain persons who were members of party A 
had the common unlawful object to resist a process- 
server and agents of the decree-holder who formed 
another party B and to cause hurt to their ^ persons. 
Marpit began between the two parties in which, party 
A was faring badly. Then suddenly S, a member of 
party came on the scene and inflicted a blow with 
his stick on P, a member of party A, and in return P 
gave a blow to S causing a wound on his head which 
proved fatal. 

Held : that the members of party A other than P 
were not guilty for the offence of murder on account 
of their constructive liability under S. 149: 20 W. R. 
Cr. 5 (F.B.). Foil. 

Held further : that under the circumstances P 
could not be said to have committed offence under 
S* 302, but only of culpable homicide punishable 
under S. 304. (Mohiuddin, A,J. C.) Umed Hussain 
u* Emperor, 114 I.C. 449=30 Cp. L. J. 307= 

A.I.R; 1929 Nag. 14. 
Some Memders armed xxHth knives^One stab^ 
bing — All are guilty. 

Where a certain number of persons were armed 
with knives to the knowledge of the others and stab- 
bii^ was committed by a member thereof, in prose- 
cution, of the common object of the assembly : 

Held : that all the members composing the assem- 
bly must be found to have known that such an offence 
vto likely to be committed in the prosecution of the 
object and that all the appellants are constructively 
guilty of the offence under S. 326. {Stuart, C.J. and 
Raza^ J.) Bashir v. Emperor, lOl I.C. 485= 
4 O.W.N. 313=28 Gp.L,J. 453= 
A.I.R. 1927 Oudh 609. 
"" — Where in an assault by an unlawful assembly 
death is caused ia furtherance of its common object, 
and the evidence cannot disclose who of the partici- 
pants was the actual person to inflict the injuries which 
caused thejdeath, the culpability can be brought home 
to all the persons taking part in the fight, (otu- 
art, C* J.) .Gurdin v. King Emperor. 95 I.C. 766= 
1 Luck. 180=13 O.L.J. 204=6 C.W.N. 1146= 
27 Cp. L.J. 846=A.I.R. 1927 Oudh 102. 


K nowledge of likelihood of hurt and actual 
hurt make all members equally liable for the hurt. 

Where accused were members of ^ unlawful 
assembly being determined to resist by violence any 
attempt by complainant to exercise his rights and 
'^here it must have been within the knowledge of all 
accused that grievous hurt was likely to be 
ion the other side in the course of the fight. 

1 ; all the accused were guilty of an offence 
with S. 149 of the Penal Code 
injury inflicted upon pin* pf 
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knowledge. 

the other side and of an offence under S. 323, read 
with S. 149 of the Code with regard to the injuries 
inflicted upon others. {Le Rossignol, J.) Data Ram 
V. Emperor. 91 LC. 39 = 26 P.L.R. 267 = 

27 Cr. L.J. 7=A.LR. 1926 Lah. 516. 
Rioting — Offence of murder — Conviction, 

The accused who were proved to be the aggressors 
went to the spot armed in order to assert a supposed 
title and to establish possession by force. A murder 
was. committed in prosecution of the common object 
by rioters. Held, that the accused were rightly con- 
victed under S. 302, read with S. 149, 1.P.C. (Waller 
and Cornish, JJ.) Tiruvu Tevan v. Emperor. 

1929 M.W.N. 889. 

— S. 149 — Omission of section in charge.. 

Omission of S. 149 from charge is not illega- 
lity. 

S. 149 creates no offence, but is like S. 34 merely 
declaratory of a principle of the common law and its 
object is to make it clear that an accused who comes 
within that section cannot put forward as a defence 
that it was not his hand which inflicted the grievous 
hurt. A person cannot be tried and sentenced under 
S. 149 alone, no punishment being provided by the 
section. Therefore, the omission of S. 149 from .a 
charge does not create an illegality by reason of 
S. 233, Criminal P. C. which provides that for every^ 
distinct offence of which any person is accused there 
shall be a separate charge. {Spencer, Krishnan and 
Ramesam, JJ.) Theethumai Gounder, In re. 

82 I.C. 465 = 25 Cr. L. J. 1297=47 Mad. 746 = 
20 M.L.W. 261=35 M.L.T. 21 = 
A.I.R 1925 Mad. 1=47 M.L.J. 221 (P, B.) 
——The accused has been convicted, inter alia, of 
an offence under S. 126, Railways Act, the conviction 
being by force of S. 149, Penal Code. The charge, 
framed against them made no mention of S. 149. 
Penal Code. Held : the conviction by force of S. 149, 
Penal Code, was illegal. (Ramesam and Wallace, JJ.) 
Thaikkottathil Kunheen. 76 LC. 644= 

18 M.L.W. 948 = 33 M.L.T. 210 = 1924 M.W.N. 47 = 
25 Cr. L. J. 212= A.I.R. 1924 Mad. 338. 
— S. 149— Presence and sympathy. 

Riot — Accused standing by and sympathizing 

the principal offender, hut not taking active part ’ 
and inducing the principal offender to leave off the 
victim'^-Accused is exduded from operation of 
S. 149. 

Where the accused was present at the riot and he 
was not only the brother of the principal offender but 
a sympathizer with the attacking party, but the 
evidence of the actual participation by the use of the 
lathi on the part of the accused, was vague and 
general, and the evidence showed that the accused 
was actually kicking the principal offender, sayings 
“ let him off, he will die.’’ 

Held : that the accused was clearly excluded from' 
the general liability which may otherwise be imposed 
upon him by the application of S. 149. {Walsh and 
Dalai, JJ.) Sheoraj v. Emperor. 96 LC. 122=. 

48 All. 375=24 A.L.J. 394=7 L.R.A. Cr. 85 = ' 
27 Cr. L.J. 874=A.I.R. 1926 AIL 840. 
^S. 148-""Presumptiott of knowledge. 

Gang starting out to abduct women — Two 

armed xvith pistols^Knowledge that death is likely 
to result can be presumed. 

When a number of persons set out to abduct ' 
woinen and some of them are armed with pistols the 
obvious inference to be drawn is that the pistols were!’ 
mtende<J tp be used, if necessary, tg overcome 
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resistance that might be ofiered. The members of 
the gang would, therefore, know that murder was 
very likely to be committed, and where murder is 
actually committed all the members are equally liable. 
(Scott-Smith and Fforde, JJ.) Momsha Siwgh v, 
Ci^oWN. 86 LC. 357=7 L.L.J. 51=26 Cr. L.J. 763 = 

A.I.R. 1925 Lah. 371. 

— S. 159 — Private Defence. 

Where both parties are armed and prepared for 
fight and the riot is premeditated, there is no right of 
private defence unless it can be shown that the object 
of the assembly was to repel forcible and criminal 
aggression ; 20 All. 459 Foil. {Courtney-Terrell, C. 
and Rowland, JJ,) Ram pal Das v. Emperor. 

1929 Cr. C. 577=A.I.R. 1929 Pat. 705. 
— — There is nothing unlawful on the part of five or 
more persons in congregating together for exercising 
a lawful right and resist opposition, if necessary, 
provided they do not exceed the limits of the right 
of private defence of their property or persons ; and 
if some one or more of them exceed that right, 
unless the individuals can be identified the mere 
presence of the accused at or near the spot is not 
’sufficient to bring home to them guilt for the acts . of 
others who exceeded their rights. {Dawson Miller, 
C, J,, and Foster f J ,) Saha Ahir t?. Emperor. 

97 I.C. 55=27 Cr. L.J. 1078=7 A.I. Cr. R. 152 = 
A.I.R. 1927 Pat. 27. 

—Defence cannot he nicely modulated^Retir- 
ing, because violence is expected, is not compulsory — 
Assembly can he guilty of exceeding right private, 
defence against criminal force. 

Where, possession is undisputed or where there is 
no time to seek assistance of the authorities there is 
no obligation upon a person, entitled to exercise the 
right of private defence and to defend his person, or 
his property, to retire from the field merely because 
his assailant threatens him with violence. A man 
acting under an apprehension of death cannot be ex- 
pected to judge too nicely the force of his own blow ; 
and the common law of England, which is substan- 
tially also the law in India on this topic, says that he 
is not bound to modulate his defence step by step 
according to the attack before there is reason to be- 
lieve that the attack is over ; he is not obliged to re- 
treat but may pursue his adversary till he finds him- 
self out of danger and if in a conflict between them 
he happens to kill, such killing is justifiable. Obiter, 
—The law is that if the members of an assembly act 
with the common object of exceeding the right of 
private defence, then they are not only all generally 
guilty of rioting but also of the particular offence con- 
stituted by such excess of user. An assault is a crime 
except under certain special circumstances. But in 
one sense criminal force is a continuing wrong and 
there is a limit where the plea of justification ceases 
to operate and the liability to punishment revives ; if 
one member in prosecution of Sie common object of 
an assembly exceeds that limit every other member 
shares with him the guilt of his act. 15 C.W^N. 1180, 
Foil. 39 Cal. 896 ; 35 Cal. 368, Dist. (Mullick and 
Adami, JJ.) Nareshi Singh v. Emperor. 

82 I.C. 156=2 Rat. 595=6 R.L.T. 87= 
25 Cp.L.J. 1228=3 Rat* L.R.Cr, 168= 
A.I.R. 1925 Pat* 388. 

— S. 159 — Rvooeduve. 

When the accused persons were chatgod* under 
S. 155, 1. P. C., and some of them were also charged 
for rioting which was the foundation of the former 
charge : Held,ihsX the case under S. 155, 1. Fi C>, 
should be postponed till the disposal of the rioting 
p^^sad, /.) Sheikh Abdue AlJv. 
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Emperor. 59 LC. 51=22 Cp-L.J* 9= 

1 Rat.L.T. 556. 

— *S. 159— "Prosecution of common object." 

Preparation towards common object is prosc^ 

cution. 

After people have formed themselves into an un- 
lawful assembly and decided upon their common ob- 
ject, preparation towards that common object is prose- 
cution or following up, and if the preparation happens 
to be an offence then they are all equally liable. 
(Wallace and Jackson, JJ.) K. Ramaraju Tevan. 
v. Emperor. A.I.R. 1930 Mad. 857. 

Section 149 ought to be strictly construed. The 

prosecution of the common object must mean some- 
thing immediately connected with the commctn object. 
(Kincaid, J. 0., and Barlee, A. J. C.) Ahmed v. 
Emperor. 99 LC. 93=2A S.L.R.* 159= 

7 AJ.Cr. R. 555=28 Cr.L.J. 61 = 
A.I.R. 1927 Sind 108. 

— S. 159 — Scope. 

S, 149 creates no substantive offence^ but 

Ss, 147 and 323 do — So conviction under both 
Ss. 147 and 323 is not illegal, 

S. 149 creates no substantive offence in itself. It is 
merely declaratory of the law and makes a person 
who has been a member of an unlawful assembly 
liable for the offences committed by any other mem- 
ber of it. But S. 147 is a substantive offence in itself 
and makes a person gnilty of the offence of rioting 
distinct from actually causing any injr^ or hurt. 
Similarly S. 323 is a distinct offence in itself ; there- 
fore there is nothing illegal in convicting a person of 
offences under both these sections. As soon as the 
first injury is caused to any, person force is used and 
the ofi:ence of rioting is complete. Subsequent in- 
juries, though inflicted in pursuance of the same 
common object, would be distinct injuries justifying a 
conviction under S. 323*; 17 Bom. 260 (F.B,), Appr, 
6 All. 21, Dist.; 9 All. 645 and 14 A. L. J. 738, Fol}. 
(Sulaiman, J,) Chhidda v, King-EmperoR. 

92 LC. 563=25 A.L.J. 178=7 L.R.A.Cr. 13= 
27 Cr.L.J. 287=A.I.R. 1926 AIL 22^- 

^It is true S. 149 is an offence in respect of 

which there has been participation. It prescribes a 
new set of conditions to which the * section shall be- 
come applicable, but in the end the guilt of the person 
shall be the guilt attaching to the principalis crime. 
(Mullick and Kulwant Sahay, JJ ) Ram sunder 
Isser V. Emperor. 98 I.C. 976 =5 Ritt- 238= 

7 R.L.T. 178=27 Cr.L.J. 512 :^^ 
A.I.R. 1926 Rat. 253. 


S. 34 refers to cases in which several persons 

both do an act and intend to do that act : it does not 
refer to cases where several persons intend to do one 
act and some one or more of them do an entirely 
different act. In the latter type of cases S. 149 may 
apply but S, 34 cannot apply. (Watmsley afid 
kerjifJJ,) AniRUDha Mana V, Empeeor- 

86 LC. 575 =26 Cr.LJ. 827= 
A.I.E. 1925 Cal. 913. 


— ^ — -Section covers two clas$es>of cases*Sne is dot 
done for the common object and ihe other is act 
known by acoused as likely to be caused in prosecut- 
ing their common object, i 

Per /.—Section 149 covers two -classes of 

acts. The two parts of the . section^ are quite distinct 
though the same act may and freigL^aeaniy does fall 
under both. The first class of acts are thosfe committed 
in prosecution of the common , object of the assembly. 
The act naay be that of on^indi^dual accused, but if 
I it is committed in fur1ihemn«^ the end which they 
I hav^ in yiew, aJI fte accused are liable for it. The 
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second class of acts are those which the accused knew 
to he likely to be committed in connection with the 
carrying out of their common purpose. 

Per Boys^ /.-^Ordinarily if accused persons go 
armed with spears in superior force intending to carry 
out by force a purpose (in this case capturing a 
woman) which they know others will resist, each of the 
accused must be tien to have known at least, that a 
death caused by one of his party was likely to be 
caused. (Daniels and Boys, //.) Behari v, King- 
Emperor. *83 LC. 714=5 li.R. A. Cr. 113 = 

26 Cr. L.J. 154=A.LR. 1924 AIL 670. 
— S. 149— Security order. 

— — Order under S. 106, Cr, P, C. does not lie 
where accused is convicted under any section of 
I.P,C, read with S. 149. 

The amendment to S. 106, by the Act XVIII of 
1923 has made an order under S. 106 impossible where 
'the only section under which the accused are con- 
victed is a section of the Penal Code which is read 
with S. 149. The amendment is not very happily 
worded for it speaks of an ofience punishable under 
S. 149. No offence is punishable under S. 149 alone ; 
there must be some substantive offence charged to be 
read with S. 149. 

Where the accused were convicted under S. 325 
read with S. 149. 

Held : that under S. 106, as it now stands, an 
order cannot be passed against them. (Adami and 
Bucknill ,//.) Chhedi Singh v. The King-Emperor. 

85 I.C. 42 = 6 P.Ii.T. 330= I 
3 Pat. 870=26 Cr. L.J. 426= 
A.I.R. 1925 Pat. 117. 

— S. ISO— Conviction different from charge* 

"Where a person is charged with an offence under 
S. 304 read with S. 150 of the Penal Code and the 
charge against him is a definite one of having engaged 
a person fo commit culpable homicide not amounting 
to murder, and the Jury holds that the latter did not 
commit the culpable homicide, the person charged 
with having engaged him caimot be convicted of 
constructive homicide under the provisions of S. 150 
of the Penal Code. (Newbould and Mukcrji, //.) 
Nayan Ullah V, Emperor. 85 I.C. 818= 

26 Cr. L.J. 594= A.I.R. 1925 Cal. 903. 
— S. 153-;-»Processions. 

' — H indu procession proceeding in particular 
miihorised street — Mahomedan procession coming 
in opposite direction ignoring orders of police to go 
"by another route<~-Accused are guilty under S. 153. 

In ordinary circumstances undoubtedly a police 
constable has not the power to stop a person from 
proceeding along a particular street and order him to 
go by another. He can stop him for a certain time 
in order to regulate traffic so as to prevent the traffic 
getting mixed up and obstructing passage along the 
street. Where the accused Mahomedans formed 
themselves into a procession, and proceeded along a 
certain route at the time when another procession of 
• Hindus was passing in the opposite direction along 
i the same route as settled by authorities, ignoring the 
orders of policemen stationed there to control .traffic 
that they should go by another route, and a riot with 
injury to many persons was the result : 

Held : that the act of the accused in refusing to 
i comply with the orders of the police was an offence 
under Penal Code, S. 153 the orders of the police 
L)being valid under Bombay District Police Act, S, 53. 

, 0awceH and Mirza, //.) Gulamkadar Saheb v. 

109 I.C. 217 =30 Bom. L.R. 367= 

. » iO A L Cp. R. 204=29 Cp. L.J. 489= 
iXR. 1923 Join* 166. 
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PENAL CODE (1860), S. 153-A — Comments on 
religion* 

— S. 153— Throwing bricks at Temple. 

Person deliberately throwing hrteks at a temple 

— He is guilty neither under S, 336 nor S, 153, 

G deliberately threw bricks at a temple hoping that 
the Hindus would believe that the bricks came from 
the Mahomedan quarter and that thereby the Hindus 
would be enraged against the Mahomedans and there 
would be a riot between the Hindus and Mahomedans. 
Nobody, was hurt by the act. 

Held : G desired a certain result to follow from the 
throwing of bricks and he deliberately threw the 
bricks at the temple for that purpose. There was 
neither rashness nor negligence in the act. G was not 
guilty under 336. 

Held : further that the throwing of a brick at a 
temple is not declared to be an offence, nor is it pro- 
hibited by law. G’s act was not therefore illegal and 
he was not guilty under S. 153. (Dalai, /.) Gaya 
Prasad v. Emperor, 112 I.C» 592= 

29 CP.L.J. 1088 = 10 L.R. A. Cp. 25= 
51 All. 465 = 1929 A.L.J- 175=11 A.I. Cr.R. 207 = 

A.I.R. 1928 All. 745. 

— S. 153-A. See also Penal Code, S. 124- A. 

— S. 153-A— Burden of proof. 

——Burden of proof shifts on accused when he 
asserts that natural inference does not hold good in 
his case. 

Where the articles can bear a meaning only that 
they are calculated to produce hatred and enmity 
between two classes the natural inference from the 
publication of such articles and writing is that the 
person who published them had the malicious inten- 
tion that they should produce such hatred and 
enmity. The burden of proof shifts to the accused 
when he asserts that the natural inference to be 
drawn from the publication of the articles does not 
hold good in his case : A.I,R. 1927 Cal. 215, Dist. 
(Mirza and Broomfield, JJ,) Kanchanlal Chunni- 
LAL V, Emperor, 32 Bom. L.R. 585= 

A.I.R. 1930 Bom. 177. 

Onus that forfeited matter does not fall 

under S. 153-A, is on applicant. 

Where an application is made under S. 99, Cr.P.C. 
to have an order of forfeiture set aside on the ground 
that the matter published does not fall within the 
mischief of S. 153-A, I. P. C.; it is for the applicant to 
convince the Court that for the reasons he gives the 
order is a wrong order. (Tfh/s/z, A, C, /., Lindsay 
and Banerji, JJ ) Kalicharan Sharma v. Em- 
peror. 49 All. 856= A I-R. 1927 All. 649 (S.B.) 
— S. 153-A — Comments on founder of a religion. 

A Hindu who ridicules the Mahomedan Prophet in 
a book not out of any eccentricity but in the prosecu- 
tion of a propaganda started by a class of persons 
who are nbt Mahomedans. is punishable under 
S. 153-A, as such a book would certainly promote 
feelings of enmity and hatred, between Hindus and 
Mahomedans : A.I.R. 19iJ7 Lah. 390, dissented from. 
(Dalai, J.) Kalicharan Sharma v. Emperor. 

i04 LC. 225=8 A. I. Cr. R- 204= 
8 L. R. A. Cr. 124=25 A.L.J: 846= 
28 Cr. L.J. 785=A.I.R. 1927 AIL 654. 
— S. 153-A— Oomm^nts on religion. 

— ' — Liberty to criticise religion does not mean 
license to use abusive language. 

It must be recognized that in countries where there 
is religious freedom a certain latitude ihustofkeces^ 
sity be conceded in respect of free ex^res^on of 
religious opinions together with a certain measure of 
liberty to criticize the reK^us beliefs *of others* ^ 

. it is contrary to $1} reason ^ that liberty lo 
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PENAL CODE (1860), S. 1S3-A — Comments on 

religion. 

criticize includes a license to resort to vile and abusive 
language. (Walsh, A, C. Lindsay and Banerji, 
JJ,) Kalicharan Sharma V. Emperor. 

59 All. 856- A.I.R. 1927 All. 639 (S.B). 
—Explanation^Strong comment on a religion 
or its founder to induce persons to change religion 
may he permitted. 

It is possible to conceive the writing of a reasoned, 
critical and strong attack on a religion or its founder, 
written by way of comment on that religion or on its 
founder with a view to induce persons to forsake that 
religion for another, which might fall within the 
explanation, for the reason that though there may be 
a tendency in the language employed to promote 
hatred or enmity, the language used did not of neces- 
sity convey that intention or where the writer has 
been able to prove by evidence that that was not his 
intention even in part ; but a scurrilous and vitupera- 
tive attack on a religion or on its founder would 
require a considerable amount of explanation to take 
it out of the substantive part of S 153-A and bring it 
within the four corners of the explanation. Though 
any criticizm of a religious leader, whether dead or 
alive, may not fall within the ambit of S. 153-A the 
writing of a scurrilous and foul attack on such a 
religious leader would prima facie fall under the 
said section. (Broadway and Skemp, JJ,) Devi 
Sharan Shorma V. Emperor. 103 1.C. 233= 

28 P.L.R. 397=28 Cr. L.J. 793- 
A.I.R. 1827 Lah. 393. 
•“S. 153-A“^piticism on deceased. 

Section 153-A was intended to prevent persons from 
making attacks on a particular community as it exists 
at the present time and was not meant to stop pole- 
mics against deceased religious leaders however 
scurrilous and in bad taste such attacks might be. 
(Dalip Singh, /.) Raj Pal v. Emperor. 

103 I.C. 769 = 28 P.D.R. 513=28 Or, L.J. 721 = 
9 L.L.J. 379=8 A I. Cr.R. 303 = 
A.I.R. 1927 Lah. 590. 
— S. 153-A — Essentials for conviction. 

The fact that the article m a newspaper was not 
conducive to an improvement in the feelings of the 
two communities towards one another is no ground 
for conviction under S. 153-A because even ii it w^as 
not, the prosecution has to establish that ii was 
published with intent to incite Hindus against 
Muhommadans or to stir up feelings of hatred and 
enmity between the two communities. The act of 
recalling to the mind of the Hindus of a place, the 
painful experiences of people of their community in 
other places would naturally have the effect of 
embittering their feelings against the alleged oppres- 
sors, but those who suffer have the right to complain, 
ipd if the complaint is made in a sober language and 
is free from exaggerations and incisive comments, it 
can lawfully be published, for the consideration of 
public officers and others concerned with a view to 
their taking necessary action to prevent a repetition 
of what had previously taken place. (Zafar AH, j.) 
Deshbandhu Gupta v. The Crown. 

81 I.C. 623=6 L,L.J. 162 = 26 Cr. t.J. 976=;= 
A.I.R. 1923 Lah. 502. 
— S. 153-A-*-Pact8 to he considered. 

— I ntention of writer, policy of the journal, 
class of readers and state of communities to be 
affected should he considered'^Intention is to he 
gathered internally as well as externally — Ante- 
cedents of writer may he considered in atvarding 
punishment. 

Section i53-A, I, P. C. does not mean that^ariy per- 
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son who publishes words that have a tendency to 
promote class hatred can be convicted under that sec- 
tion, The words “promotes or attempts to promote 
feelings, of enmity” are to be read as connoting a suc- 
cessful or unsuccessful attempt to promote feelings of 
enmity. It must be the purpose or part of the purpose 
of the accused to promote such feehngs and, if it is no 
part of his purpose, the mere circumstance that there 
may be a tendency is not sufficient. The intention is 
to be collected, in most cases, from the internal evi- 
dence of the words themselves, but there is no autho- 
rity for saying that other evidence cannot be looked at. 
The explanation shows quite conclusively that in any 
matter on which other evidence could assist, it may be 
taken. It is permissible to examine the general policy 
of the paper and also take into consideration the per- 
sons for whom it was written and the state of feeling 
between the two communities at the time of publica- 
tion : A. I. R. 1926 Cal. 1133, Appr. and FoU. 

The fact that the writer had previously published 
matter which necessitated warnings from Government 
on three separate occasions would justify the award of 
substantial punishment. (Broadway and Skemp, JJ,) 
Devi Sharan Sharma v. Emperor. 

103 I,C. 233=28 P.L.R, 397=28 Cr.L.J. 793= 
A.I.R. 1927 Lah. 393* 
— S. 153-A—HatPed and enmity. 

There is no authority for the contention that the 
object of S, 153-A is to prevent the promotion of 
hatred and enmity between classes and that this 
hatred and enmity should be reciprocal and not 
merely unilateral. (Broadway and Skemp, JJ ) 
Devi Sharan Sharma v. Emperor. 

103 I.C. 233=28 P.L.R. 397=28 Cr. L.J. 793= 
A.I.R. 1927 Lah. 893. 

-*S. 153-A—Intention. 

Although the internal evidence of the words pub- 
lished will generally be decisive on the question of 
intention they are never more than evidence of inten- 
tion and it is the real intention of the accused that is 
the test. Ill-feeling may or may b© likely to result 
from published matter is not in itself sufficient : 
A. I. R, 1926 Cal. 1133. Foil. (Rankin, C. /. and 
C. C. Ghosc, J.) Satva Ranjan v. Emperor. 

56 Cal. 1090= A.I.R. 1929 Cal. 309. 
If the words used naturally, clearly and indubi- 
tably have the tendency to incite one community 
against another then the intention to do it should be 
inferred: 47 Cal. 190, Foil. (Rankin, C. J. and C. Cm 
G hose,J.) Satya Ranjan v. Emperor. 

60 Cal. 1090=A.I.R. 1929 Cal. 309. 

The intention of the writer has to be judged not 

only from the words used in a particular part of an 
article in a newspaper but from the article taken as a 
whole. (C. C. Ghosc and Gregory, JJ.) Ishwara 
Prasad v. Emperor. 103 I.C. 228— 

36 C.L.J. 163-9 A.LCr.R. 33=28 Cr* L-J. 897= 
A.I.R. 1927 Cal. 737* 

■ ■ I ntention of writer should he judged pri^ 
marily hy the language — Truth of language i$ im- 
material. 

The intention of the writer of a book must be 
judged primarily by the language of the book itself 
though it is permissible to receive and consider extern- 
al evidence either to prove or to rebut the meaiaing 
ascribed to it in the order of forfeiture under S. 99- A, 
Criminal P. C. If the language is of a nature cal- 
culated to produce or to promote feelings of enmity or 
hatred the writer must be presumed to intend that 
which his act was likely to produce. This intention 
^ould also be judged from the nature of the language 
he. has used and from the circumstances in which the 
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book was published ; in cases like these the truth of 
the language can neither be pleaded nor proved ; it is 
immaterial Burdetfs case (4 B. and A. 120J, Appl. 
(Walsh t A^C,J. Lindsay and Banerji, JJ,) Kali 
Charan Sharma V. Emperor. m All. 856= 

A. I. R. 1927 All. 649 (F.B.) 
— ~The editor of a newspaper has certain public 
duties, one of which is to publish matters which, it is 
to the public interest, that it should be known and if he 
does so honestly he is evidently not liable to be dealt 
with by a criminal Court. (Chotzner and Duval, JJ). 
Hemendraprasad V. Emperor. 99 I. C. 941= 
31 C.W.N. 168 = 28 Cr. L.J. 205 = 
45 C.L.J. 432=A.I.R. 1927 Cal. 215. 
— ^The essence of an offence under S. 153 A. is 
malicious intention, and if there is no malicious inten- 
tion in the publication, honesty of purpose may 
safely be inferred : A. I. R. 1926 Cal. 1133 ; Appl. 
(Chotzner and -Duval, JJ.) Hemendraprasad v. 
Emperor. 99 I.C. 941=31 .CW.N. 168 = 

28 Cr.L.J. 205=45 C.L.J. 432=A.I.R. 1927 Cal. 215. 

Intention is essential — Truth of statements 

charged is material to determine intention and 
for sentence. 

Intention is an element in the offence under S. 153-A 
and the Court must be satisfied that the accused had 
a conscious intention of promoting, causing or exciting 
enmity and hatred; 10 P. B., (Cr.) 1907. Foil. The 
question of the truth of the statements made by the 
accused is material so far as the accused’s intention is 
concerned. Moreover evidence given to show that 
the statements made by the accused were true, or be- 
lieved by him to be true, even if insufficient for the 
purpose of proving him to be innocent of intending to 
promote class hatred, would be relevant on the ques- 
tion of the sentence to be passed in the event of his 
conviction. (Mariineau, J). King- Emperor n. 
Raj Pal, 93 LC. 1052=7 Lah. 15=27 Cr. L.J. 356 = 
27 P.L.R. 207= A.I.R. 1926 Lah. 195. 

Evidence of Intention to promote feelings 

of enmity is necessary — External evidence is not 
excluded on the question of intention — Words used 
are mereley evidence of intention hut real intention 
is the test. 

Section 153-A does not mean that any person 
who publishes words that have a tendency to 
promote class hatred can be convicted under that 
section. The words “promotes or attempts to promote 
feelings of enmity” are to be read as connoting a 
successful or unsuccessful attempt to promote feelings 
of enmity* It must be the purpose or part of the 
purpose of the accused to promote such feelings 
and, if it is no part of his purpose, the mere 
circumstance that there may be a tendency 
not sufficient. It is quite true that whe- 
ther or not the promoting of enmity is the intention is 
to be collected in most cases from the internal evi- 
dence ^ of the words themselves, but there is no 
authority for saying that other evidence cannot be 
looked art; and the explanation shows quite conclusive- 
ly that in any matter on which other evidence could 
^sist it may be taken. But although other evidence 
is not excluded, it is true that from the nature, of the 
case, the internal evidence of the words used aind the 
meaning of the words used will very generally be 
decisive of the question whether or not the Court is 
confronted with a successful or unsucessful attempt to 
^omote feelings of enmity. . They will be decisive in 
intention is expressly declared ; 
v^fords used naturally, clearly and indubitab- 
**^^^'**' then it must -be presumed 

that is the Bf^^tuxal 


PENAL CODE (1860), S. 154--Essentials. 
result of the words used; 47 Cal. 190 (S. B.), Rel. on. 

Malice is not to be imputed without definite and 
solid reason. The words used and their true meaning 
are never more than evidence of intention and it is 
the real intention of the accused that is the test; 
47 Cal. 190 (S.B.); 38 Cal. 214; and 43 Mad. 146, Rel- 
on. (Ranktn and Mukerji, JJ). P.K. Chakravarti 
V. Emperor. 97 LC. 738=34 Cal. 39= 

44 C.L.J. 172=30 C.W.N. 933= 
27 Cp. L.J. 1134 = A.LR. 1926 Cal. 1133. 
—S. 153-A;— “Promotes”. 

Article printed in periodical exclusively 

subscribed by Hindus under signature of correspond 
dent which had effect of causing excitement 
amongst Mahomedant — Editor held responsible and 
liable under Ss. 153-A and 295-A irrespective of fact 
how it came to notice of Mahomedans. 

C, was Editor, printer and publisher of a periodical 
called Shuddhi Samachar, printed in Hindi language 
and script and having ten thousand subscribers all 
Hindus. The periodical contained a signed article 
contributed by a correspondent, contents of which 
were such that if read by Mahomedans they were 
hkely to promote feelings of enmity and hatred bet- 
ween the Hindus aud the Mahomedans. Some 
Mahomedans somehow got to know of the contents of 
the article in question with the result that at a meeting 
held in Juma Mosque, Delhi, speedties were made 
protesting against the article and condemning what 
was contained therein. 

Held : that it was immaterial how article came to 
the notice of the Mahomedans and C. was held 
responsible for the result making him liable under 
Ss. 153-A and5295-A, Penal Code; A.I.R. 1927 All. 649 
and A. I. R. 1927 Lah. 594, Rel. on. A, I. R. 1927 
Lah. 570, Dist. (Fforde and Addison, JJ.) 

Chida Nand V. Emperor. A.I.R. 1930 Lah. 350. 
— S. 153-A— Scope. 

An explanation appended to a section is not the 
same as a proviso. Explan^on " to S. 153-A cannot 
be used to enlarge the provisions of the substantive 
section ; any more than a proviso can be used to 
enlarge the provision to which it is a proviso; West 
Derby Union v. Metropolitan Life Society, (1897) A.C. 
647, Ref. (Rankin and Mukerji,J J.) P. K. Chakra- 
varti V. Emperor. 97 I.C. 738=54 CaL 59= 

44 C.L.J. 172=30 C.W.N. 953=27 Cr.L.J. 1154= 
A.I.R. 1926 Cal. 1133. 

— S. 153-A-^Twofold offence. 

To attack the policy of the British Government does 
not necessarily involve attacking the British people 
and the one need not necessarily be hated when the 
other is blamed. It is possible that the same article 
published in a newspaper criminates its author boi 
under Section 124- A and Section 153-A. (Kennedy, 
J. C. and Raymond, A, J. C.) Emperor v. Nabibux. 

81 I.C. 102=17 S.L.R. 841=23 Cr.L.J. 614= 
A.LR:. 1925 Sind 59. 

-*S. 154— Application. 

Very greatest caution is required before proceed- 
ings are started against persons under Section 154. 
(Hewhoul^, C. C. Ohose and Cuming, JJ.) 
Nripendra Biiusan Ray v, Gobinda Bandhu Ma.?;- 
UMDAR. 82 LC. 266=39 C.L.J. 236= 

25 Cr.L.J. 1258= A.LR. 1924 CaL 1018. 
— S. 154— Essentials. 

Per C. C. Ohose, J. — Knowledge on the pari: of th6 
owner or occupier of th^ land of the acts or intehtiohs 
of the agent is not an essential element of an offi^hoe 
under this section and he may be convicted under it 
though he may be in entire ignorance the keffs'df 
his agdttt'or manager.' (He^bbnH* ©i Ohodemd 
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PENAL CODE (1860). S. 160— ApplicabUity. 
Cuming, //.) Nripendra Bhusan Ray v, Gobinda 
Bandhu MazumdaR. 82 I.C. 266 = 39 C.L J. 236= 
25 Cr.L.J. 1258=A.I.R. 1924 Cal. 1018. 
— S. 160— Applicability. 

■ — Section postulates commission of definite 

assault or breach of peace* 

Accused was quarrelling with a debtor. There was 
no evidence of exchange of blows. The lower Court 
convicted accused because the accused was quarrelling 
with his debtor in the public street and but for police 
intervention there was danger of breach of peace. 

Held*, that whatever offence the accused might have 
committed he was not within the purview of S. 160, 
as the section postulates the commission of a definite 
assault or breach of peace. {Broadway, J.) Ganesh 
Das V. Emperor. 116 I.C. 180=12 A.I. Cr. R.446= 
30 Cr. L.J. 571 = A.I.R. 1928 Lah. 813. 

^Prosecution should not lodge a complaint 

simply for exchanging abuse in a public street. 
(Harrison,].) The Crown v. Atm a Singh. 

94 I.C. 888-8 L L.J. 82=27 Cr. L.J. 698- 
27 P.L.R. 176»A.I.R. 1926 Lah. 412. 
— S. 161— Accomplice in offering bribe. 

A person who ofiers a bribe to a public officer is 
an accomplice. Persons who actually pay the bribes 
or co-operate in such payments or are ins- 
trumental in the negotiations for the purpose 
are also accomplices of the person bribed, 
and a person who with knowledge that the 
bribe has to be paid advances money is clearly an 
abettor and as such an accomplice: 14 Bom. 331; 
26 Bom. 193 and 27 Cal. 144. Rel. on. (Kinkhede, 
AJ,C,} Mahamed Yusofkhan v. Emperor. 

114 I.C. 457 = 30 Cr. L.J, 311= 
1929 Cr. C. 110=A.I.R. 1929 Nag, 215. 
^S. 161— Applicability. 

Even where an act is not within the exercise of the 
official duty of a public servant, if a public servant 
erroneously represents that the particular act is within 
the exercise of his official duty he would be liable to 
conviction under S. 161, if he obtained a gratification 
by induciitg such an erroneous belief in another 
person: 1 A.L.J. 207, Notes Appr., A.I.R. 1924 Mad. 
851. Diss. from, (Dalal^J.) Ajodhia Prasad v. 
Emperor. 113 I.C. 179=51 AIL 467= 

11 A.I. Cr. R. 205 = 1929 A.L.J, 153 = 
10 L.R.A. Cr. 23=30 Cr. L.J. 67= 
A.I.R. 1928 All. 752. 

— 'Section 161 is not confined to cases in which 

the gratification is taken for doing an official act under 
it. It is an offence if a public servant accepts any 
gratification other than legal remuneration as a 
motive or reward for rendering or attempting to render 
any service to any one with any public servant as 
suoK (Wallace, J.) Vend Ramachandraiah v. 
Emperor. 105 I.C. 829=51 Mad. 86= 

39 M.L.T. 615=26 M.L,W. 529= 
1927 M.W.N. 764=28 Cr. L.J. 1005= 
9 A.I. Cr. R, 180=A.LR. 1927 Mad: 1011. 

53 M.L. J. 723. 

— :-r-Itis necessary that the gratification need 
actually be produced. (Wallace, J.) Vend Rama- 
chanpraiahu. Emperor. 105 I.C. 829= 

51 Mad. 86=39 M.L,T. 615- 
26 M.L-W. 529=1927 M.IN.N. 764= 
28 Cr. L.J. 1005=9 A.I. Cr- R. 180= 
A.I.R. 1927 Mad. 1011=53 M.t^.J. 723. 

^ —Statement that. Government servant worked for 

money in favour of a candidate at an election is not 
cjiarging him with bribery as such work is not ih dis- 
ctoge of his official duty. It is on the contrary profit 
litt^ (Boss and Kulwant 'Sdhai^ JJ.) Nirsu NAEa- 
txfi V. Emperoe. 1. C. 33S=iePat. 223^ 
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7 RIi.T. 608=1926 P.H-C.C. 314=27 Cr. L.J.. 1090= 

&. I. R. 1926 Pat. 499. 

— S. 161— Attempt to bribe. 

G overnment Hospital — Doctor’^Bribe, offer of 

to induce him to retain patient. 

Where the doctor in charge of a Government hos- 
pital has already decided to discharge a patient but 
that patient is still in the hospital he cannot be regard- 
ed to be functus officio as his duties and responsibili- 
ties to the patient still remain and an offer of a bribe 
to him to retain the patient for a longer period is an 
offence under S. 161, and the refusal of the bribe 
brings the case under illustration (a), S. 116 : A. I. R. 
1929 Mad. 756, Dist. (Pandalai, J,) Burham SahiB 
x;. Emperor. 32 M.L.W. 17= A. I. R. 1930 Mad. 671. 

A mere offer to pay an illegal gratification to a 

public servant is an attempt to bribe ; actual money 
or other consideration need not be produced at the 
time the offer is made, (Bucknill and Adami, JJ.) 
Rameswar Singh v. Emperor. 83 I.C. 679= 

3 Rat. 647 = 3 Pat. L.R. Cp. 61=26 Cr. L.J. 119*i 

A.LRr 1925 Pat. 48, 

— S. 161— Bribing police. 

Where a person is accused of abetment bribing a 
Head Constable of Police, the first part of S. 116, i8 
applicable and not the second part as an offience 
under S. 161, is not cognizable by the police and ia 
not one, the commission of which it is the duty of the 
head constable to prevent. (Jai Lai, J.) PURAN 
Singh v. Emperor. 109 I.C. 681=10 L.L.J, 364= 
29 Cr. L.J. 601=10 A.I. Cr. R. 356= 
— S. 161— Essentials. A, I. R. 1928 Lah. 840. 

Mere knowledge that a bribe was to be given would 
not make a person who has the knowledge,, a partici*. 
pator in the giving of the bribe. (Mirjsa and Mur^ 
JJ-) Emperor v. C. E. Ring, 120 I.C. 340= 
63 Bom. 479=31 Bom. L.R. 545=1929 Cr. €. 114= 
31 Cr.L.J. 65= A.I.R, 1929 Boim-296t 

—No favour need be shown to the briber as ai 

fact ; it would be sufficient if he was led to believe 
that the matter would go against him if he did not give 
the Officer a present. (Macleod, CJ. and Crump, J.) 
Bhimrao Narasimha Hubeikab V. Emperor, 

86 I.C, 72=27 Bom. L.R. 120=26 Cr.L.J. 696 = 
A.LR. 1925 Bom, 261, 

—For a conviction under S. 161, 1.P.C. the illegal 

gratification must be proved to have been received 
with one of the intents mentioned hi fhe sectfon/ 
(Moii Sagar, J,) Ajodhia Parshad v. Emperor, 

89 I.C. 455=26 Cr. LiJ. 1367=1 L.C. 522. (Li^.>’ 

^Motive of adcused mtist .relate to official act^ 

Wnaf is departmentally reprehwsible merely isdis-’ 
tinct froin what is criminal — Kamam taking bribe for 
getting darkhast commits no offence. (Jacksqtt^ /.) 
PuLiPATi Venkiah. In re. 84 LG. 946= 

20 H.L.W. 618=1924 M-W-N. 894 =26 Cr, D.Ji 396=' 
&.I.R. 1924 Had. 831=47 H.i:i;d. 6e2;- 
— S. 161— False report. 

Lnhore High Court Rules^FrtScess SeiVfer ndt 
authorised to conduct Court Sale— Fa&e repoarf 
Liability. (Broadway, J.)Dalip Singh o. Emperor. ' 
1930 Gr.C. 10a=A.r,S:. 1980 Lah. 92.! 
— S. 161— IlltistrAtibhs. 

The principle of the illustration ap|ili«5 as much tO' 
the other purposes set but in S. 161 as tb doing br' 
forbearing to do any official act ; A.X.R. 1923 
44 ; 21 C.W,N, 552, and A.I.R, 1924, Ma;d. 851; thst. 
(Wdllace, J,) Vanu RAMAcHAl^Diri-H v. Emperor. 

IpS IiC. 820=31 Had. 86=^9 III. Cr.R:’lS0= 
39 K.E.I. 6l8*2pM.'li.lir'.*»^l927 H-W.!*. 764= 

' 28 Cr. . L.I; I.m 1927 HUd.. lCtl= 

■’ ■" V/ . , 83 
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PENAL CODE (1860), S. 161— Officer functus 

officio. 

— S* 161- -Officer functus officio. 

If a man in the vain hope of gett ing a public officer 
to reconsider a question, as to which that public 
officer is functus officio offers a bribe he commits no 
offence whatever. 

Amendment of the present law suggested. {Coutts 
Trotter, CJ, and Walsh, JJ.) Venkatarama Naidu 
o. Emperor, 119 I.C. 315-30 M.L.W. 235= 

1929 Cr. C. 334=1929 M.W.N. 693=2 M. Cr. C. 230 = 
30 Cr. L.J. 1035-A.I.K. 1929 Mad. 756= 
37M.L.J. 239. 

— S. 161— Present for obtaining Employment. 

The accused, a candidate for service, went to inter- 
view an officer and after saying that he wished to 
apply for a post in his department offered him 20 
currency notes of Rs. 10 each saying, “I have brought 
this as a present for you”. The officer immediately 
caught hold of the accused, and, after getting the 
notes counted by his servant turned the accused out 
of his quarters. 

Held : that a clear case under S. 161 was made out. 
(Scott‘Smiih and Mariineau, JJ.) Crown v. Bimal 
Parshad. 88 I.C. 837 = 6 Lah. 98=26 P.L.R. 263= 
26 Cr. L.J. 1241=A.I.R. 1925 Lah. 401. 
— S. 161— Proof of Offence. 

Keteiving bribe even for doing a just and 
proper act is an offence — People of locality 
accustomed to pay bribes^Independent proof of 
offence is necessary. 

The fact that the people of a particular tract of the 
country have been given to the practice of making 
payments in money or in hind to subordinate officials 
to win their favour, does not relieve the prosecution 
of the necessity of strict and condusive proof of the 
offence of bribery. 

* When a bribe has been proved to have been 
given Tt is not necessary to ash what, 
if any, effect the bribe had on, the mind of the re- 
ceiver and it is an offence even when the act, done 
for the bribe given, is a just and proper one. The 
gist of the offence is a public servant tahing gratifica- 
tion other than legal remuneration in respect of an 
official act. A./.C.) Anani Wasudeo v. 

^MPERbR. 89 I.C. 1033=8 N.L.J. 138 = 

26 Cr. L.J. 1467=A.I.R. 1925 Nag. 313. 
— S. 161— Public Beuvant. 

If a convict warder accepts gratification from a 
prisoner for smuggling certain papers with some per- 
son outside the jail he commits an offence under 
S. 161 , {Macleod, C, J, and Shah, J,) Saifin Rasul 
V. Emperor. 83 I.C. 342^^=26 Bom. L.R. 267= 

, 25 Cr. L.J. 1382=AJ.R. 1924 Bom. 385. 

-“S. 161— Punishment. 

Punishment must he deterrent — Mere fine is 

not enough. 

Punishments in the case of offences by or relating 
to^ the public servants, and particularly those of ob- 
taining pr giving bribes by or to public servants, 
ought to be deterrent as their object is to chech re- 
p^tion of the offences not only by Ihe actual cul- 
prits, but also by the other public servants. A lenient 
3j>unishment as of a mere fine chi hardly act as a 
corrective, or deter men frqtn committing similar 
offences. {Kinkhede, A, C.) EMPEitOR v, MahA- 
GaKESh: 86 I.C. 469 = 

: . 26 Cr. L.J. a2i=JlI.B. 1925 Nag. 321. 

~A^6^fiancfeibn. 

, necessary fqr^e , prosecution for 
^ Excise lil^peefor in as He is 
Kis office tWE^isS'Conunjs- 


PENAL CODE (1860). S. 171-P—ibetment of pep- 
sonation. 

sioner. (Dalai and Boys, JJ,) Jalaluddin u. Em- 
peror. 92 I.C. 857=48 All. 264=24 A.L.J. 230= 
27 Cr. L.J. 345=7 L.R.A. Cr. 41 = 
A.I.R, 1926 All. 271. 

— S. 167— Forgery. 

The offence under S. 167, is included in the offence 
under Ss. 467-471, and, therefore, conviction, both 
under S. 167 and Ss. 467-471, is not maintainable. 
(Stuart, C, J,) GUL2ARI Lal v. Emperor. 

99 I.C. 122=3 O.W.N. 760=7A.I. Cr. R. 51 = 
13 O.L.J. 817=28 Cr. L.J. 90= 
A.I.R. 1926 Oudh 615. 
— S. 167— Tampering with records. 

Any official, however humble, , .who deliberately 
tampers with official records, and issues false copies, 
whatever his motives, deserves severe punishment, 
not merely for his own conduct, but as a deterrent to 
others who may be tempted to follow his example, 
(Walsh, J,) SUKHNANDAN LAL V, KiNG-EMPEROR. 

99 I.C. 63=28 Cr. L.J. 31= 
7 L.R. A. Cr. 162= AJ. R. 1926 All. 719. 

— S. 171-A— Applicability. 

— — Acts amounting to offence under S. 52, 
Madras District Municipalities Act no offence 
under Penal Code, 

In the matter of the Election Offences Act 
(introduced as Chap. 9-A in the Penal Code) bearing on 
elections to the Legislative Council there is no section 
corresponding to S. 52, District Municipalities Act. If 
an allegation is made in the matter of an election to 
the Legislative Council that a candidate committed 
acts which would amount to an offence under S. 52, 
District Municipalities Act, it could not be an offence 
under the Election Offences Act relating to the 
Legislative Council. (Ramesam, J.) Narayana- 
SWAMI CHETTIAR V, SUBBARATNAM AiYAR. 

122 I.C. 33 =30 M.L.W. 889= A.I.R. 1929 Mad. 910= 

57 M.L.J. 551. 

— S. 171-C— Offence— Essentials. 

Where the complainant, a candidate for election, 
was prevented from coming out of his house and 
going to the voters by his rival candidate and the 
latter*s supporters who were picketing the former’s 
house. 

Held’, that the accused, the rival candidate, is not 
guilty of an offence under S. 17] -C. (Shadi Lah C./.) 
Ram Saran Das v. Emperor. 93 I.C. 692= 

7 Lah. 218=27 P.L.B. 190=27 Cr. L.J. 468= 
A.LR. 1926 Lah. 297. 

— S. 171-D— Applicability. 

In a Municipal electoral roll Mohammad Din, son 
of Faqir Mohammad, was recorded as a person 
entitled to vote. The accused Mohammad Din whose 
father’s nS.rae was admittedly Abdulla asked fora 
ballot paper in the name of Mohammad Din, sen of 
Faqir Mobammad; and when questioned he asserted 
more then once that his father’s name was Faqir 
Mohammad. The contention that the officer who 
prepared the electoral roll intended to put the accused 
on the register and that Mohammad Din, son of Faqir 
Mohammad had no existence at all, was not proved. 

Heidi that the accused was guilty of personation: 
Reg v. Parrick Pox, 16 Cox, cr, C, 166, Diet* 
(Shadi Lal, C, J.) Mahomed DiN v. Emperor, 
117 I.C. 883=30 Cr.L.J. 853=^A.X.R. 1929 52- 

— S. 171-P— Abetment of personation. 

Voter to be identified by candidate^^Candidate 
identifying without aseert^ing identity o!'tlle"rot€i:— 
He is guilty of abeftffient of personatttto ^ -brection 
{blears, Q. J;, Wal^, J.)‘-fHe is only 
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PENAL CODE <1860). S. ITl-F — ^Enhancement of 
sentence. 

guilty (Iqbal Ahmad). (Mears^ C./., Walsh and Iqbal 
Ahmad, JJ.) Emperor v, BAdan Singh. 
118 I.C. 577«=30 Cr.L.J. 933 = A.I.R. 1928 All. 130. 

— S. 171-F— Enhancement of sentence. 

Abetting personation at election — Abettor an M.L.C. 
— The fact is not a justification for enhancing the 
sentence (Iqbal Ahmad, J. contra Hears, C. J. and 
Walsh, J.) {Mears, C,J, Walsh and Iqbal Ahmad, 
JJ.) Emperor v. Badan Singh. 118 I.C. 377 = 
30 Cr.L.J. 933 = A.I.R. 1928 AIL 150. 
— S. 171-F— 'False signature. 

The offence of false preparation of signature sheet 
at an election being specifically described and desig- 
nated by the legislature, it is not open to any Court to 
say that, although the offence may be specifically one 
under S. I7l (f) of the Penal Code, it falls equally 
under S. 465 of the same Code and therefore, it is 
open to the Court to try the offender under either of 
the two sections, (Mukerji, J.) Ram Nath v. Em- 
peror. 84 I.C. 714=47 All. 268-22 A.L.J. 1106 = 
26 Cr. L.J. 362=6 L.R.A.Cr. 23= 
A.I.R. 1925 All. 230. 

— S. 171-F-^Gist of offence. 

^—^Fraudulently detaining signature slip is no 
offence under S, 171 (/) read with S. 511. 

The accused went to the officer who had the cus- 
tody of signature slips. He did not give out his name 
but produced a certain piece of paper which bore a 
certain number. The officer looked at that number 
then looked at the electoral roll and discovered that 
against that number the name of one L. appeared. On 
being asked by that officer if he was L. the applicant 
said he was. A patwari of the village was there and 
he said that the applicant was not L. but was one M. 
There was a dispute and ultimately the applicant ad- 
mitted that he was M and not L. 

Held \ that the obtaining of the "signature slip” 
was an act which by itself would not have amounted 
to an application for a voting paper. (Mukerji, J,) 
Malkhan Singh v, King-Emperor. 

84 I.C. 711=22 A.L.J. 1102=6 L.R.A.Cr. 20 = 
26 Cr.L.J. 859=A.I.R. 1925 AIL 226. 
S. 171-F-“Iiigpedient of offence. 

Mens rea is an ingredient in the offence under 
171 (f) and where the corrupt intention is absent, 
the offence of personation cannot be committed : The 
Stepney Case, A O. M. & H. 34, Foil. (Beasley, C,J, 
and Pandalai, /.) Venkayya v. Emperor. 

121 1.C. 763=1930 Cr.C. 199= 
31 M.L.W. 71 =81 CP.L.J. 329= 
3 tt.Cr.C. 1=1930 M.W.N. 174= 
A.I.R. 1930 Had. 246=58 M.L.J. 111. 

— S. 171-F— Lenient view. 

, li^al Ahmad, J, — ^The system of election in India 
is still in its infancy, if not in its experimental stage. 
The degree of solemnity that attaches to elections in 
England does not attach to elections in this 
country, and these possibly are the reasons that 
influenced the legislature in providing for compara- 
tively lenient and alternative punishments for offences 
committed at elections in India as compared with fhe 
punishments provided in England. (Meters ^ C. 
Walsh and Iqbal Ahmad, JJ,) Emperor v, BSai^n 
Singh, 118 I.C. 577=30 Cr.L.J. 933= 

A.I,R. 1928 AIL 15Q. 

—S. 171-F— No offence. 

. Candidate attesting voting slips after honestly 
making due enquiries of voters’ identity in polling 
officer’s presence is not guilty of abetment. (Sulai^ 


PENAL. CODE (1860), S. 174--Inability to attend, 
man, J.) Ram Nath n. King-Emperor. 

94 I.C. 897=24 A.L.J. 180-7 L.R.A.Cr. 18 = 
27 Cr. L.J. 705= A.LR. 1926 AIL 231. 
— S. 172 — Scope. 

The provisions of S. 172 do not cover the abscond- 
ing from a warrant of arrest : 5 W. R. (Cr.) 71 ; 
2 C.L.J. 625 ; and 4 A. H.C.R. 302 ; Rel. on. (Dalai, 
J.) Sheo Jangal Prasad v. Emperor. 

113 I.C. 740=30 AIL 666 = 9 A.I.Cr.R. 443= 
9 L.R.A.Cr. 68 = 30 Cr.L.J. 203 = 
26 A.L.J. 443= A.LR. 1928 AIL 232. 
— S. 173— Refusal of notice. 

Refusal to accept a notice by a Police Officer under 
S. 160, Criminal P. C., does not amount to an oflence 
of intentionally preventing service. (Kanhaiya Lai, J,) 
Bahadura V, Emperor. 92 I.C. 460= 

24 A.L.J. 215=27 Cr.L.J. 284=7 L.R.A.Cr. 37 = 
A.I.R. 1926 All. 304. 

— S. 173— Refusal of summons. 

Mere refusal to take a summons does not amount 
to disobedience under S. 173 and so is not an offence. 
(Lindsay, J.) Banwari v. Emperor. 

91 I.C. 814=24 A.L.J. 216- 
7 L.R.A.Cr. 24=27 Cr.L.J. 142. 

—Where a police constable took a summons to 

the accused for the purpose of serving it on him and 
the accused refused to take the summons and sign an 
acknowledgment. 

Held, that this is not enough to constitute au 
offence under S. 173. (Mukerji, J,) Debigiri 
Tapdhari u. Emperor. 86 LG. 973= 

23 A.L.J. 148=26 Cr.L.J. 909= 
A.LR. 1923 All. 822. 

— S. 178-^Tender. 

Getting away from the serving officer and 

shutting oneself in house amounts to ^'intentionally 
preventing service 

Personal service may be made either by delivering 
or tendering, but the tender must be real tender of a 
document which is understood by the person to be 
served,, and he must have voluntarily waived actual 
delivery arid indicated in some way that a tender was 
sufficient. 

A man who gets away from the serving officer with 
the obvious intention of not allowing him to hold any 
communication with him at all and shuts himself in 
his house, is intentionally preventing service either by 
tender or by delivery ; 40 All. *577 and 5 Mad, 199, 
Diet, (Walsh, J,) Budhna v. EmperOr. 

107 l.C. 568-26 A.L.J. 107=0 L.R.A.Cr. 1= 
29 Cr.L.J. 263=9 A.I.Cr.R, 82^=* 
A.LR. 1928 All. im 
— S. 174— Inability to attend. * 

'—Accused an advocatc-~^ummon$ On-^teade¥ 
appearing for — Advocate engaged elsewkei’e on date^ 
of hearing — Ho offence. 

Magistrate ordered ^the issue of summoiik tb the peti- 
tioner, who was a barrister^ to appear on. the 12th 
April and answer a charge under the Burma Motor 
Vehicles Act. The suinmons was. not i served iiU 
5 p* m. on the ’ llth April. Next morning another Bar^r 
rister, appeared ^before the Magistrate on petitioner’s 
behalf and stated that the petitioner was appearing. aS; 
counsel in a^^case before the Court and that 
therefore he Was unable to attend. . Thb ^earused 
Magistrate^ noted that the expla;^tiQn was .unsaffs-, 
factory but adjourned the case 'tffi 19t!h April 1923, 
On th^ 19th* the petitioner , 4uly appeared aUd, aft^' 
the motor case had been disposed of was cajl^‘ ispbh, 
to an^er another cliarge ^naipoly that of disobey^J 
the summons to attend on me 12th, ’ ' ' ' ^ 
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PENAL CODE (1860), S. 179— Late service. 

Held that no offence under S. 174 was made out. 

^ Held further that the petitioner did not intend to 
disobey the summons but, placed as he was, he found 
himself unable to abandon his client’s interests and 
therefore instructed a barrister to represent the cir- 
cumstances to the Magistrate. (May Oung, J.) 
J. R. Dass 17. Emperor. 76 LC. 693= 

1 Rang. 559=2 Bup. L,J. 156=25 Cp. L.J. 229 = 
A.I.R. 1925 Rang. 35. 

— S. 175 — Late seryice. 

U. P. Land Revenue Act, S. 147— Citation served 
*on accused evening previous to date for appearance — 
Accused not appearing on the day fixed — He cannot 
be convicted under the Penal Code, S. 174. 
{Sulaiman, Ag, and Boys, Banerji, Kendall 
and Weir, //.) Emperor v. Tikeram. 

Ill LC. 670=9 L.R. A. Cp. 130=26 A.L.J. 1201= 
10 A. I, Cr. R. 390=29 Cp. L. J. 910= 
A.I.R. 1928 All. 680 (F.B.) 
— S. 175 — Omission of place. 

Sub-poena not stating definite place for attendance 
-—Disobedience thereof is not an offence. 5 All. 7, 
Foil. (Daniels, J.) Hukam Singh v. Emperor. 
95 LC. 889=25 A.L.J. 536=7 L. R. A. Cr. 132= 
27 Cr. L. J. 697=A. 1. R. 1926 All, 575. 
,r^S. 175— Order ‘Uultra yires*. 

Section 36 does not authorize the District Magis- 
trate to compel the attendance of an alleged tout in 
the proceedings or 1o receive orders in the case, and 
therefore he cannot be charged under S. 174, Penal 
Code, if he fails to attend the Court. (Carr, /.) 

P. J. Money v. Emperor. Ill I. C. 672 = 

6 Rang. 529=29 Cr. L. J. 912= 
A.LR. 1928 Rang. 296. 

^S. 175 — ’‘Summons.” 

. (Per Boys and Young, JJ,) A citation issued to a 
person who is in arrear of Government revenue under 
S. 147, Land Revenue Act is not a summons within 
the meaning of S. 174, Penal Code and the person so 
served is not bound to appear in obedience to it and 
by Hs failure to attend he is not guilty under S. 174, 
Penal Code ; (Sen, J, Contra) (Cases considered), 
{Boys, Young ^and Sen, JJ,) Emperor v, Human- 

chai. Singh. ' 123 I.C. 673=31 Cr. L. J. 556= 

1930 A.L.J. a55=A.LR. 1930 All. 265. 

Person disobeying the order under S, 147, 

Up P, Land Revenue Act is liable, 

1 Section 147, U* P. Land Revenue Act, when it 
l^ves a revenue ofiScial exercising fiscal functions 
authority to issue a citation to a defaulter to appear, 
gives authority to order that person to appear 
before him and the person is obliged to appear be- 
fore him if so order^ under the penalty laid down 
by S. 174. Penal Code : 13 O. C. 35, Foil. ; A. I. R. 
1P27 All, 122, Diss. (Stuart, C,J^ and puUan, J,\ 
Chandhka Singh v. Emperor. „ 106 I.jD. 686= 
5 0. W. N. 1211=29 Cr. L. J. 95*“ 
% A.L Cr. R. 336= A. 1. R. 1928 Oudh 122. 
-T^— The issue of a citation to an alleged defaulter 
under S. 147 of the Land Revenue Act does not in.. 
iiobfe him in any legal UabiHty to attend and therefore 
no bffence unde^^ S. 174 committed by non-appea- 
rance : Government Appeal No. 821 of 1925, Foil. 
(BuUjdmaini J,) Banwari Lal v. King^Emperor. 

mhQ, 509=25 AX.J. 88=7 L*R,A, Cr. 

- ^ L.J. 153= 59 All. 215= A.LR. 1927 AU. 59. 

issue of a dtation: to an alleged defaulter 

« 3. 1'47 oi the Land Reveime ' Apt dbeS not in* 
hit m ^y leg^l HabiHty to atfeitd; and a pdrsen 
bffpnce puni^able' undep'S. 174 if 
dtatloni ■ 


PENAL CODE (1860), S. 17S-Ittdirect answer. 
Boys,JJ,) Emperor v, Bhirgu Singh. 99 I.C. 60= 
59 All. 205 = 25 A.L.J. 1001=28 Cr. L.J. 28 = 

8 L.R.A. Cr. 51=7 A.L Cr. R. 175 = 
A.I.R. 1927 All. 122, 
— S. 175 — Sammons on wrong form. 

Where in an application for action to be taken 
under S. 107 of the Cr. P. C. the Sub-Divisional 
Magistrate directed the Tahsildar to make inquiry 
into the matter, and the latter sent summons to the 
parties on forms provided for cases under S. 193 of 
the Land Revenue Act, and on the parties failing to 
appear, convicted them under S. 174 of the Penal 
Code, held that the proceedings were illegal ah initio, 
that the order of the Sub-Divisional Magistrate was 
ultra vires that there was no summons issued accord- 
ing to law, and that the conviction is not maintaina- 
ble. (Gokul Prasad, J,) Behari Lal v. Emperor. 
59 LC. 333=22 Cr. L.J. 79=L.R. 2 A. (Cr.) 3. (All). 
— S. 176— Applicability. 

The fact that some persons bound to give informa- 
tion have given that information while other persons 
who might be bound to give that information have 
omitted to do so is no ground for their prosecution 
and conviction under S. 176. 4 Cal. 623 ; 20 Cal. 316 
and 7 Mad. 436, Yo\\,(Kinkhede, A.J.C.) Bhagawant- 
RAo V, Emperor. 90 LC. 155=26 Cr. L.J. 1589= 

A.I.R. 1926 Nag. 217. 

— S. 176— Recovery of excess rent. 

Where a zamindar collecting more than the record- 
ed rent from the tenants has not been asked the in- 
formation by Qanungo or the Patwari, his failure to 
inform the officials concerned the fact of such collec- 
tion does not amount to an offence under S. 176, 
Penal Code. (Banerji, J,) Budh Singh v. Emperor. 

98 LC. 587=7 L.R.A. Cr. 196=27 Cr. L.J. 1367= 
A.LR. 1927 All. 111. 

— S. 177— Essentials. 

The essence of offence under S. 52, Income tax Act 
and Penal Code, S. 177 lies in the verification of an 
untrue statement, and provided the statement was 
deliberately false or not believed to be true, subse- 
quent rectification cannot make it any the less an 
offence, though it may be considered as an extenua- 
ting circumstance in awarding sentence. (Mukerji 
and Hiamatulla}i,JJ,)GmGk Sagar v. Emperor*. 
120 LC. 535=1930 A.L.J. 26=31 Cr. L.J. 88= 
1929 Cp. C. 657= A.LR. 1929 All. 919. 

— S. 179— CoildTict of accused. 

* S. 179 has nothing whatever to do with the conduct 
of accused persons in Court. {Schwabe, CJ, and 
Waller, J,) S. Tirumaea Reodi, In re, 77 LC. 522= 
57 Mad. 396=19 M.L.W. 292=35 M.L,T. 381= 
1925 M.W.N. 151=25 Cr. L.J. 875= 
A.I.R. 1925 Mad. 650=56 M.L.J. 50. 
— S. 179— Essentials. 

Where the question for the refusal tb answer which 
the witness was sought to be tried under Section 179 
of the Indian Penal Code had no beating whatsoever 
on the facts of the case. 

Held that his prosecution under that section was 
injudicious. (Wazir Hasan, J,C,) Chedi Lal v, 
Emperor. 81 LG. 951=14 QX.J. 858= 

25 Cr. L.J. 1127=A.LR. 1025 Oudh 502. 
-^S. 179 — Indirect answer. 

Where ^ witness, though persistently asked by thb 
Court to give certain information, persisted in* giving 
an indirect answer, • 

Held : that this amounted ta refuedlHfd ^ answer 
questUm and ilisk i ^ Ui^ :vfras 

eoinmjtted im not under 

- . ■ j ,hi . ..‘v ’ : :u , Mi. n ; q 
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PENAL CODE (1860), S- 179— Refusal what is. 

HaE NaraiN V. EmpeEoe. 84 I.C. 706 = 

22 A.L.J. 1100=6 L.R.A. Cr. 14=26 Cr. L.J. 354= 

A.I.R. 1925 All. 239. 

— S. 179 — Refusal what is. 

Where a Court asks a witness the name of his 
grandfather to which the witness replies that he does 
not remember, it is not refusal to answer within the 
meaning of S. 179 ; if the answer is false he may be 
proceeded with under S. 193. {Broadway, /.) 
Kallu V. Emperor. 92 I.C. 428 = 27 Cr. L.J. 252= 

A.I.R. 1926 Lah. 240. 

— S. 182— Affidavits. 

Criminal case — Transfer application by complain- 
ant’s advocate — ^Affidavit by third person in support of 
petition— False information in — ^Deponent if liable. 
{Wallace and Madhavan Nair, JJ,) Public 
Prosecutor v, K. Prakasam. 83 I.C. 343= 

25 Cr. L.J. 1383=1925 M.W.N. 146 = 
20 M.L,W. 624=A.I.R. 1925 Mad. 123= 
47 M.L.J.658. 

— S. 182— Applicability. 

For a conviction under S. 182, it is not necessary 
that the false report must be taken down from dicta- 
tion. 6 A. L. J. 236 Dissented from. (Stuart, C.J.) 
Ram Juawan v. Empebor. 95 I.C. 598= 

3 O.W.N. Sup. 96=27 Cr. L.J. 822= 
A.I.R. 1926 Oudh 448. 

—A prosecution under S. 182, I. P. C., will lie 

quite irrespective of whether the action which a public 
servant is asked to take on information given to him is 
a legal one or not. To take the view that if he is not 
legally entitled to take action a prosecution will not lie 
will reduce S. 182, 1. P. C. to^reductio ad ahsurdum» 
(Pi^, /. C.) Sant Ram c?. Diwan Chand. 

75 I.C. 289=24 Cr.L.J. 913 (Lah.) 
— S. 182— Comparative Scope. 

Sections 182 and 211, Penal Code in reality differ 
fundamentally as regards the ingredients of the offence 
concerned- 

section 182 is primarily intended for cases of false 
information whidi do not ordinarily involve a 
particular allegation or charge against a specified md 
definite person. S. 211 covers cases where there is a 
definite information or charge with reference to a 
criminal offence against a particular person. 
{Findlay, J. C,) Bholu v. PUNAJI. 105 LG. 454= 
23 N.L.R. 136 = 10 N.L.J. 191=28 Cr.L.J. 934 = 

9 A.I.Cr,R. 87 = A.I.R. 1928 Nag. 17. 
— S. 182— Essentials. 

To constitute the offence punishable under S. 182, 
I.P.C. it is necessary that the information given should 
be that which the accused person knows or believes to 
be false. It is not sufficient that he had reason to believe 
it to be false, or that he did not believe it to be true, 
there must have been positive knowledge or belief 
that it was false : 32 P. R. 1 884 Cr. and 29 P. R. 1894 
Cr., Foil. Sard AR Khan v. Emperor. 

119 I.C. 230 =30 P.L.R. 635=80 Cr.L.J. 1008= 
1930 Cr.C. 22=11 L.L.J. 495=A.I.R. 1930 Lah, 54. 
——It is an essential ingredient of an offence 
under S. 182 that the offender should intend to cause, 
or diould know it to be likely that the information 
given by him to the public servant will cause the 
public servant to do or omit anything which such 
public servant ought not to do or omit if the true state 
of facts respecting which such information is given or 
known by him, or to use the lawful power of such 
public setvant to the injury or annoyance of any 
person. A. I. R, 1925 Pat. -717, Ref. (Courimy- 
Terrell, C. J., and Dhavle, /.) Banti Pande v, 
Emperor. A.I.R. 1930 Pat. 550. 

, — XJnder S. 182, accused must have known or 
iklkvedinformation to be false while 
Cr. D— 122 
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if he had reasons to believe it to be false it is enough* 
Under S. 211 of the Penal Code if the accused 
makes his complaint vrithout any just grounds and 
acts without due care or caution it is enough to consti- 
tute an offence. But under S. 182 the inform^on 
given to a public servant should not only be false in 
fact but it must be false to the knowledge or belief of 
the informant and the mere fact that the accused had 
reasons to believe it to be false is not sufficient. 
(Ru^chand Bilaram, A, J * C,) X v. Emperor. 

82 I.C. 718=19 S.L.R. 91=25 Gr. L.J. 1358= 
A.I.R. 1925 Sind 184. 
— S. 182— Evidence and Proof. 

The fact that an information is shown to be false 
does not cast upon the party who is charged with an 
offence under S. 182 the burden of showing that 
when he made it, he believed it to be true. The pro- 
secution must make out that the only reasonable 
inference was that he must have known or believed 
it to be false. It is necessary for the prosecution to 
prove, not merely the absence of reasonable or pro- 
bable cause for giving the information, but a positive 
knowledge or belief of the falsity of the information 
given: 26 Mad. 640; 31 Bom. 204; and 35 P.R, 1890 
Cr.; Foil. (Tek Chand- and Agha Haidar, JJ), 
Emperor v. Kartarsingh. 110 I.C. 785= 

10 A.I. Cr. R. 357=29 Cr. L.J. 733 (Lah.) 
— S. 182— False Report. 

'-^Police prosecuting for different offence — Per- 

softs giving false report whether liable to be con- 
victed. ^ 

A made a false report of dacoity. The police did 
not proceed on his complaint but prosecuted certain 
persons under S. 324. This offence was also not 
brought home to them and the police made a com- 
plaint against A requesting his prosecution under 
S. 182 for making a false report of dacoity. A was 
convicted. Held that the conviction was leg^. The 
complaint was properly made under S. 182. The 
only persons who could take action in the case were 
the police and not the Court which not having tried 
any case of dacoity was not in a position of being 
able to say a false complaint h^ been made of 
dacoity before it. (Pullan, J,) Ganga Prasad v* 
Emperor. 7 O.W.N. 736=1930 Cr. C. 954= 

A.I.R. 1930 Oudh 414. 


-S. 182— “Grives information.’’ 

There is nothing to justify the reading in of the 
vord “voluntarily” before the word “gives” in S. 182. 

Where a driver oi a motor-car driving without a 
icense, when asked for his name by the Superirrtte- 
ient of Police gave a wrong name. 

Held: that the Superintendent of Police was not 
hiolding an investigation and the question put to the 
iriver was not put under S. 161, Cr. P. Code, so ds 
:ogive him benefit of S. 162. He is guilty under 
3. 182. 1.P.C., because the words “gives informatioJ^” 
n that section should not be intei^reted oM neces- 
sarily meaning “volunteers information”: 35 P.W.R. 
Zx. 1914, Dist. 10 Bom. 124 and A, I. R. 19^ Pat: 56, 
Rel. on. (Allanson, J*) Emperoe v* 'LhcmkA^ 
Singh. 113 LG. 587=7 Pat. 715=10 P-L-C. ?44f 
30 Cr; L.J. 177-11 4*1^ Ct.R; 667= 
A.Lfc i929 Pht. 4. 

^Xhe words “give inform^^iop” shotdd hek’ lie 

interpreted as necessarily meaninij" “voluntary infor- 


^me 


lation,” i,e*, that it must be 
latter which is not already 
mblic servant. ’ . .. . ,j , ^ ^ * 

Statements’ made by persdns in the natu^ye m esn- 
lenoe given before an officeif areittfwina. 

iotras cQntemplatecf the' section? Iv 
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PENAIi CODE (I860), S. 182— “Gives information.*’ 
Rel. on; 31 Mad. 506 and 227 P.L.R. 1914 Cr.. Dist. 
(Allanson, J.) Bishwanath Singh v. Emperor. 

104 I.C. 712=28 Cr.L.J. 872=9 AJ.Cr.R. 54 = 

9 P.L.T. 342=A.I.R. 1928 Pat. 56. 

-Obiter-^lihe word “give” in S. 182 cannot be 

given the restricted meaning o£ the word “volunteer”. 
227 P.L.R, 1914 and 2 Cr. L. J. 474. not Foil. 
{Maung Ba, J.) Sultan v. De M. Welbourne, 

90 I.C. 316=28 Cr.L.J. 1532=4 Bur. LJ. 261 = 

3 Rang. 577 = A.I.R. 1925 Rang. 364. 
— S. 182 — Graver and minor offences. 1 

There is no bar to cognizance being taken of an I 
offence under Penal Code. S. 211 on the complaint of 
the investigating police ofl&cer though he is not also 
an officer referred to under S. 195 (1) (a), Cr. P. 
Code ; but if the charge under Penal Code. S. 211 
fails, there cannot by reason of Cr. P. Code, S. 195 
(1) (a) be a conviction under Penal Code, S. 182. 
(Macpherson, J.) Kantir Missir v. Emperor. 

117 LC. 37=30 Cr. Ii. J. 710=1930 Cr. C. 74= 
11 P.Ii.T. 88=A.I.R. 1930 Pat. 98. 
— S. 182— Inability to prove. 

— Inability to substantiate claim is no offence, 

A person who makes a false statement in his peti- 
tion cannot be held to have committed an oflence 
under S. 182 simply because his claim is not sub- 
stantiated, even assuming that some false statement, 
which was not directly the subject of complaint, was 
made with the object of inducing and that he did 
induce the Court to take some action, as it cannot 
be said that the Court was thereby induced to do 
what it ought not to have done. (Jwala Prasad, J,) 
Amir Ali v. Dukhan Momin. 109 I.C. 805= 

10 A. I. Cr. R.320= 29 Cr. L.J. 613= 

A.I.R. 1928 Pat. 574. 

— S. 182— Intention. 

A driver of a motor car was driving without license. 
The Superintendent of Police asked for his name and 
he gave a false and fictitious name. The eflect of the 
false information was that difficulties and obstacles 
were put in the way of his prosecution. 

Held ; that although the effect of the wrong in- 
formation was merely to obstruct the prosecution of 
.the real offender, yet it is the intention in the mind of 
the informant, that is important. In giving the false 
name the driver’s intention was to cause the police 
officer to take steps for the prosecution of a person, 
who did not exist and to omit to take steps against 
himself. The false information given by him, there- 
fore, came within the mischief of S. 182 (a); 13 
All. 351 and 13 Bom. 506, Rel. on. (Allanson,J,) 
Emperor v, Lachman Singh, 113 I C. 587= 

7 Pat. 715 = 10 P.L.T. 244= 30 Cr. l!J. 177= 

11 A.I. Cr. R. 567=A.I.R. 1929 Pat. 4- 
— S. 182— Jurisdiction. 

Person making complaint to police— Police taking 
no action— Complmnt bled in Court of Magistrate- 
Magistrate ordering preliminary inquiry — Police 
subsequently filing cotnplaint in Court of another 
Magistrate against the informant charging him under 
Ss, 182 and 211— Latter Court cannot take cognizance 
of complaint filed ty police. A.I.R. 1927 Cal. 95 ; 
A.LR. 1927 Mad. 651 ; A. I. R. 1928 Rang. 254, Rel. 
on^ {Wild ,J*C, and Aston, A, J. C.) Ramchand t?. 
Emperor. 115 l. C. 313= 23 S.L.R. 223= 

30 Cr. J. 399=1^23 Cr- C. 1C6= 

. ^ A.I.R. 1929 Sind il5. 

.rf-S, 182-rNp offence. 

Person identifying before Treasury Officer another 
■^e ptpper pa^ee of a certain money, rashly and 
PI care to ascertain as to the truth of his 
under §, l'^ pj ' S. 420 '9vhere it 


PENAL CODE (1860), S. 182— What constitutes 
offence* 

is held that his intention was not dishonest. (Rankin 
and Mukerji, JJ.) Emperor v. Chandra Kumar 
Dey. 99 I. C. 57= 44 C.L J. 230=28 Cr. L.J. 23 = 

7 A.I. Cr. R. 177 = A.I.R. 1927 Cal. 78. 
— S. 182— Power to prosecute. 

The petitioner filed a complaint before the Magis- 
trate who after examining the petitioner sent the 
complaint to the Sub-Inspector for inquiry and report. 
The Sub-Inspector reported the case to be malicious- 
ly false, recommended the prosecution of the peti- 
tioner under S. 211, Penal Code, and preferred a 
complaint of that offence against the petitioner. The 
petitioner filed a petition (impugning the report and 
praying the Magistrate to make a judicial inquiry. 
The Magistrate directed the Sub-Inspector to submit 
a report for prosecution under S. 182 and on receipt 
of the “ report for prosecution ” issued summons on 
the petitioner under S. 182. 

Held : that the order was wrong in law, that S. 195 
(i)- (a), Cr. ?. Code, bars a complaint by the Sub- 
Inspector of an offence under S. 182 since he was not 
“the public servant concerned” or the superior of 
such public servant to whom the false information 
punishable under S. 182 was given and that S. 195 (i) 
(b) was a bar to cognizance being taken of it except 
on the complaint of the Magistrate. (Macfherson, J,) 
JoKHi Mian v. Mahmad Dafadar. 115 I.C. 882= 
10 P.L.T. 77 = 30 Cr. L.J. 545= 
12 A.I.Cr.R. 363= A.I.R 1929 Pat. 92, 

False report to the police — Similar complaint 

subsequently to Magistrate — Police can institute pto- 
ceedings under S. 182 — Discretion or power of the 
police to proceed is not limited in any way by the 
discretion vested in the Magistrate. (Boys and Iqbal 
Ahmad, JJ.) Jang Bahadur Singh v. Emperor. 

114 I.C. 189=26 A.L.J. 533=9 L.R. A. Cr. 73= 
9 A. I. Cr. R. 458=30 Cr. L.J. 272= 
A.I.R. 1928 All. 342. 

-Accused persons not taking action under 

S. 211 — Court has authority to complain against the 
false complainant. [Dalai, J.) Ram Das v, Ganga 
Ram. 112 I.C. 770=9 L. R. A. Cr. 71 = 

9 L. R. A. Cr. 78=9 A. I. Cr. R. 446= 
9 A. I. Cr. R. 475 = 30 Cr. L.J. 2= 
A.LR. 1928 All. 333. 


— S. 182— Public servant. 

-Information to any but a public servant as 

defined by Code — Ho offence. 

No oftence under S, 182. Indian Penal Code can be 
made out where it is not suggested that false informa- 
tion was given to a public servant as defined by the 
Indian Penal Code, quite apart from the consideration 
that it was given without and beyond British India. 
(Shah and Kajiji, JJ,) Rambharthi HiRABHii RA- 
THi, In re, 77 I.C. 189=47 Bom. 907= 

25 Bom. L.R. 772=25 Cr. L.J. 833= 
A.I.R. 1924 Bom. 51. 
— S. 182— What constitutes offence. 

A made a false report of dacoity. The police did 
not proceed on his complaint but prosecuted certain 
persons under S. 324. This offence also was not 
brought home to them and the police made a com- 
plaint against A requesting his prosecution under 
S. 182 for making a false report of dacoity, A was 
convicted. 

Held : that the conviction was legal. The com- 
plaint was properly, made under S,182. The only 
persons who could take action in the "case were. fihe 
police and not the Court which not having tried 
case of dacoity 'vVas hot in a position of ibeipg able to 
say a false gopaplaipt bad, been made, pf dac^ 
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PENAL CODE (1860), S. 183— No offence- 

before it : A.I.R. 1928 Rang. 254, Dist. {Pullan.J.) 
Ganga Prasad r. Emperor. 7 O.W.N. 756*= 

1930 Cr. C. 955= A.I.R. 1930 Oudh 515. 
—S. 183 — No offence. 

Where certain property is entrusted to a firm for 
sale and subsequently the management of the owner’s 
estate is handed over to the Court of Wards, any 
refusal by the firm to deliver the property entrusted 
to them until their general account is settled does not 
amount to any resistance to the taking of any pro- 
perty by the lawful authority of any public servant, 
nor voluntary obstruction to a public servant in the 
discharge of his public functions, by reason of S. 171 
of the Contract Act. (Stuart, C, J.) E. H. Parakh v. 
Emperor. 92 I.C. 755=1 Luck. 133= 

3 O.W.N. 160=27 Or. L.J. 328= 
A.I.R. 1926 Oudh 202. 
— S. 186 — Conviction and sentence. 

Separate convictions under both sections are bad 
when the accused is found to have refused to follow 
the Court peon when arrested under civil warrant and 
threatened to use violence — Whole occurrence falls 
under S. 189, Penal Code. (Kulwant Sahay, /.) 
Jagarnath Singh v. Emperor. 82 I.C. 165= 

25 Cr. L.J. 1237 = A.I.R. 1925 Pat. 183. 
— S. 186--^Escape from custody. 

Escape from lawful custody of a process server 
does not amount to obstruction to a public servant in 
the discharge of his duties, nor does the act of a 
person in running away and shutting himself up in a 
room and refusing to come out constitute voluntary 

obstruction,” but it constitutes an ofience under 
S. 225-B. 2 B.H.C. 128 (F.B.), Foil. (Tck ChandJ.) 
JAMNA Das V, Emperor. 1Q3 LC. 833= 

9 L.L.J. 508=3 A.L Cr. R. 553= 
28 Cr. L.J. 783«A.I.R. 1927 Lah. 708. 

— S. 186*— Essentials. 

The word “obstruction” as used in S. 186 means 
“physical obstruction,” i, e., actual resistance or 
obstacle put in the way of a public servant. The word 
implies the use of criminal force, and mere threats or 
threatening language is insufiScient : 7 A. L.J. 1174 and 
38 All, 506; Ref. (Shadi Lai, C. /.) Mt. Darkan v. 
Emperor. 110 I.C. 101=10 A.I. Cr. R. 586 = 

29 Cr. L.J. 655= A.I.R. 1928 Lah. 827. 

— S. 186— Illegal warrant. 

Prayer for symbolical possession only — Warrant 
issued for actual possession — ^Warrant is illegal— Ob- 
struction by person in possession not bound by decree 
—No offence is committed. 

Obstruction to illegal warrant is not unlawful. 
{Krishnan,J,) Murugappa Naicker v. Emperor. 

85 I.C. 286 = 26 Cr. L.J. 750= 
21 M.L.W.82 = A.I.R. 1925 Mad. 613= 
58 MX.J. 97. 

The execution of a writ of attachment after the 

date fixed for its return has expired, is illegal and 
therefore* resistance to such an execution is not an 
offence under S. 186. (Sultan Ahmed, J.) Tanuk 
Lal Mandar V. Emperor. 60 I.C. 335= 

1 Pat, L.T. 655=22 Cr. L.L 222= 
1920 P.H. aC. 286 (Pat) 
— S. 186— -Invalid warrant. 

When the date fixed in a warrant of attachment has 
expired, then the warrant is no longer in force and 
capable of execution, and if any person offers resist- 
ance to execution purporting to be made under the 
time-expired warrant then he is not guilty of any 
offence under S. 186 : 10 Cal. 18 ; 37 Cal. 122 ; 31 
Cah424aad 1 Pat. L. J. 550^ Foil.; 40 Cal. 849 Dist. 


PENAL CODE (1860), S. 186 — Public functions. 
(King, /.) Mahadeo v. King Emperor. 

99 I.C. 513=2 Luck. 50=5 O.W.N. 53 = 
28 Cr. L.J. 157=7 AX Cr. R. 56= 
A.I.R. 1927 Oudh. 91. 
^Attachment under invalid writ — Attached pro- 
perty claimed by owner judgment-debtor from attach- 
ing peon’s possession — Peon delivering possession of 
property— Judgment-debtor is not guilty under S. 186. 
(Adatni and Bucknill, JJ •) Badri Gope o. Em- 
peror. 93 I.C. 156=5 Pat. 216=7 P.L.T. 30= 
27 Cr. L.J. 518= A.I.R. 1926 Pat. 237. 
— S. 186 — No offence* 

The refusal of a patwari to allow the Kanungo to 
go through his books and to check them is only an 
act of insubordination and is not a criminal act. 
(Mukerji, J,) Kishori Lal o. Emperor. 

83 I.C. 821 = 26 Cr. L.J, 597=6 L.R.A. Cr. 53= 
A.I.R. 1925 All. 509. 

Resigning membership of Panchayat and 

instigating others not to accept the memberships 
No offence. 

The accused a member of a village Panchayat 
when asked to sit with a member of the depressed 
classes, refused to do so and told the S. D. O. that 
the Panchayat would cease to exist and instigated his 
fellow Panchas and other persons not to sit with the 
members of the depressed classes in the Panchayat. 

Held : that though the Sub-Divisional Officer was 
no doubt hampered in the performance of his public 
duty by the refusal of the applicant and by his insti- 
gations, the applicant’s conduct did not amount to 
voluntary obstruction within the meaning of S. 186* 
(Stuart, /.) Ram Gulam Singh v. Emperor. 

87 I.C. 515=57 All. 579=23 A.LJ. 352= 
26 Cr. L.J. 978=A.I.R. 1925 All. 501. 

— S. 186—“ Public Servant”. 

Obstruction to helpers of the public officer is 

not obstruction to public officer. 

The Naib-Tahsildar of Income Tax visited the 
village of the accused where he was told by the 
Lambardars that the petitioners kept several shops 
and ought to be assessed. A dispute then took place 
between the Lambardars on the one side and the 
petitioners on the other and it was alleged that the 
Lambardars were in the course of the quarrel 
assaulted and beaten and thereupon they declined to 
render any help to the Naib Tahsildar. Held, that 
the mere fact that the Lambardars so refused to 
render help to the Naib Tahsildar, does not amount to 
obstruction to the Naib Tahsildar, within S, 186. 
(Shadi Lal, C, J,) Matu Ram v. Emperor, 

73 I.C. 338=25 Cr. L.J. 595= 
A.I.R. 1925 Lah. 238, 

— S. 186--Passive conduct. 

The word “ voluntarily ” contemplates the com* 
mission of some overt act or obstruptiou ; mere 
passive conduct is not intended to be 'p^alisedt 
(Moti Sagar, J,) Jaswant Singh v. Emperor. 

81 I.C. 209=25 Cr. L*J. 721* 
A.I.R. 1925 Lah. iM 

— S. 186-^Procedupe. 

In the Central Provinces a complaint in respect Of 
an offence under S. 186, 1.P.C., in respect of a process- 
server, can be made by a Nazir, or a District jndge^ 
or the Judicial Commissioner; but not a Sub-Jud'ge 
nor an Additional Judicial Commissioner. (Hal^U 
fax, A.J,C,) MRitYONjAY Prasad v, RamraO. 

96 I.C, 866=27 Cr. L.J. 1010* 
A*I.R* 1926 Nag. 585, 

— ‘8. 186— Public function|, 

“Public functions” le^ or legitimately authjo- 
rised pahHc functions and d)o not cover etety 
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undertaken to be performed by public functionary and 
bona fide belief of tbe public servant that he is acting 
in the discharge of his duties does not make resistance 
or obstruction to him an ofience. (10 P.R. 1905 Cr.; 

13 Bom. 168; 23 Cal. 896, Foil). {Motisagar^ J.) 
JASWANT Singh v. Emperor. 81 1.G. 209 = 

25 Cr. L.J. 721 = A.I.R. 1925 Lah. 139. 
— S. 186— Sanction. 

District Munsif cannot dispense with on enquiry in 
granting sanction under S. 186, I.P.C. (Ramesam 
and Wallace, JJ,) Mulliah Goundan v, Chinna 
Nallappa Goundan. 83 I.C. 702=19 M.L.W. 392 = 
1924 M.W.N. 358 = 26 Cr. L.J. 142 = 
A.I.R. 1924 Mad. 615. 
— S. 186— Want of jurisdiction. 

• Officer acting beyond jurisdiction — Ohstrucr 

tion to him is not ^nishahle* 

. Section 186 does not apply to an officer, who, is 
acting wholly outside his jurisdiction or authority. 

Where a range Forest Officer was acting in perfect 
good faith, but he had no jurisdiction whatever to 
seize timber under S. 82 of the Indian Forest Act, or 
under any other enactment, 

Heidi obstruction offered to such officer is not 
punishable under S. 186: 15 Bom.L.R. 315, and 13 
Bom. 168, Foil. 

(Patkar, J.) The public functions mean legal and 
legitimately authorised public functions and do not 
cover any act which a public functionary may take 
upon himself to perform: 22 Cal. 286; 13 Bom. 168 and 
15 Bom. L.R. 315, Ref. (Fawcett and Patkar,JJ.) 
Emperor v, Kadarbhai Usafalli. 103 LG. 593 = 
51 Bom 826=28 Cr. L.J. 705 = 

8 A.I. Cr. R. 346s=29 Bom. L.R. 987= 
A.LR. 1927 Bom 483. 
—^Person is not guilty of offence under S. 186 
where the warrant was directed by Munsiff to a place 
beyond his jurisdiction. (Walmsley and Suhrawardy 
J7,)SarbeshawAr Nath v. Emperor. 39 C.L.J. 33= 

A.LR. 1924 Cal. 501. 

— S. 186— What Constitutes offence. 

Obstruction offered to a person acting under the 
orders of a public servant while fixing the boundaries 
under Cl. 2. S. 119, Bombay Land Revenue Code, is 
equal to an obstruction offered to the public servant. 
i3' Bom. 160 and A.LR. 1927 Bom. 483, Dist: A.I.R. 
1928* Bom. 135, Rel on. (Patkar and Baker, JJ.) 
Limba Satya V, Emperor. 31 Bom. L.R. 800= 
1929 Cr. C. 321= A.LR. 1929 Bom. 385. 
^ ^ — ^Execution of distress warrant against person 
assessed to incometax— Peon attaching property and 
giving custody to surety — ^Another peon sent to sell 
it wifli’ direction to attach other property failing the 
one first attached — Surety denying custody and fact of 
suretyship— Other property attached — Resistance to 
such attachment is offence under S. 186. {Courtney 
Bertel, C./. and Rowland, 7.)Pichit Lal Misser u. 
Emperor. 119 LC. 886=80 Cr. L.J. 1099= 

1929 Cr. C. 255 = A.LR. 1929 Rat. 803. 

^Physical obstruction to person acting under 
ihe direction of public servant present at the time 
is an offence under S. 186, 

\ Jn the case of removing an encroachment, a public 
sfJTV^t has ordinarily only to' see that the encroach- 
, removed. He is not, either by law or practice, 

r^uk^ to do the whole act of removing theen- 
ckbachment by his own hands. He can employ 
|gents for such a nlanugl. tiask and if the agent 
obstructed iu doing' what he is legitimately 
n^tiirda^d do by the pubUc sepapt i^tually present 
’ ne of. the removUr; is an obstruc- 


PENAL CODE (1860), S. 188 — Evidence and proof. 

he is doing by the hand of that agent is really, in the 
eyes of the law, something he is actually doing him- 
self and the person obstructing is guilty under S. 186 : 
A.LR. 1924 Lah. 401 and A.LR. 1925 All. 401, Dist. 
{Fawcett and Mirza, JJ.) Bhaga Mana v. Empe- 
ror. 109 LG. 353 = 52 Bom. 286=30 Bom.L.R. 364= 
10 A.I. Cr, R. 197=29 Cr.L.J. 529 = 
A.LR. 1928 Bom. 135. 

—Where a constable entered a house and found 

in a room three articles alleged to have been stolen, 
but before the constable could remove them the ac- 
cused caused the door of the room to be shut and also 
threatened to kill the constable if he removed the 
articles, 

Held : the acts constitute obstruction of a public 
servant in the discharge of his public functions. 
15 Mad. 221, Dist. {Venkatasubba Rao,J,) Narayana 
Raju V. Emperor. 83 I.C. 657 = 1824 M.W.N. 438 = 

20 M.L.W. 717=35 M.L.T. 126 = 26 Cr.L.J. 97 = 
A.I.R. 1924 Mad. 760. 
— S. 188 — Disobedience long after order. 

Orders passed under S. 144, Cr. P. Code, being in- 
tended to provide for cases where a speedy remedy 
was desirable, do not have more than a temporary 
operation. Where an order had been passed on 7th 
February 1873 presumably under the said section 
prohibiting religious processions with music in any 
but certain specified thoroughfares in Bareilly City, a 
person could not now be convicted under S. 188 of the 
Penal Code for disobedience of that order long after. 

5 Cal. 7 (F.B.), 10 All. 115 ; 2 Mad. 140, Ref. {Walsh, 
J,) Ram Das v. Emperor. 59 LC. 34= 

22 Cr. L.J. 2=18 A.L.J, 857. 

— S. 188 — Essentials. 

In order to constitute offence under S. 188 it is not 
sufficient merely to find that a person was a member 
of a crowd which disobeyed a lawful order but it must 
further be found that the disobedience of the crowd 
of which that person was a member, tended to cause 
danger to human life, health or safety, or caused or 
tended to cause a riot or an affray : 32 Cal. 793 ; 
A.I.R. 1928 M[ad. 591, Rel. on. {Tek Chand,J-) Din 
Muhammmad V. Emperor. Ill LC. 461 = 

10 Lah. 281=29 P.L.R. 647=29 Cr.L.J. 877 = 
11 A.L Cr. R. 137 -A.LR. 1929 Lah. 378, 

—It is not sufficient in order to affect a person 

with the knowledge of an order under S. 144 and to 
render him liable to conviction under S. 188 to show 
that the order had been duly promulgated. It is 
necessary to prove by positive evidence that he has the 
knowledge that the order has been made : A.I.R. 1927 
Cal. 28 and 22 Cr.L.J. 705, Ref. {Cuming and Gre- 
gory, JJ.) Abdul V. Emperor. 100 I.C. 830= 
31 C.W.N. 340=45 C.L.J. 202=28 Cr.L.J. 350= 
7 A.L Cr. R. 640 = A.LR. 1927 Cal. 306. 

I ^P romulgation of order is not sufficient — 

Accused must be proved to have knowledge of the 
order. 

Section 188 requires that it should not merely be 
proved that there was an order which was duly pro- 
mulgated under S, 134, Cr. P. Code, but also that 
the accused person who is going to be convicted under 
the section was aware of it. The promulgation of the 
order is not sufficient to establish this knowledge : 
22 Or. L.J. 725, Foil. (Mukerfee and G. JV. Roy, JJ,) 
Ram Das Singh v. Emperor. 99 LC. 36 — 

54 Cal. 152=28 Cr* L.J. 4=44 C.L.J. 250= 
A.LR. 1927 Cal. 28. 

— S. 188— Evidence and Proof. 

Section 144 makes provision for a contingency tMt 
local and temporary orders may, at times, bie m4de 
wiffiout there being a real d^t^ger of bre^h^ 
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PENAL CODE (186C), S. 188 — Evidence and proof, 
peace or other reason justifying it. Accordingly 
under that section it has to be proved that the accui 
ed not* merely disobeyed the lawful order but that the 
act of disobedience was such as caused or involved 
the risk of a breach of the peace or other danger 
or trouble. {Rankin, C. J, and Patterson^ J.) 
Babiruddin Mohammad v. Emperor. 

ISSOCr.C. 131 = A.I.R. 1930 Cal. 131. 

* Where having regard to the circular issued by 

the accused and bis admissions that he convened the 
meeting, there is adequate ground for drawing the 
inference that the accused knew that the disobedience 
of the order of the Commissioner of Police would at 
least result in a conflict with police the disobedience 
of the order under S. 23 (3) in such a case fulfils all 
the conditions necessary to constitute an offence under 
Penal Code, S. 188 : A. I. R. 1923 All. 606, Ref. 
{Patkar and Wild, JJ,) Bhalchandra Trimbak 
Ranadive V. Emperor. 1929 Cp. C. 5^5= 

31 Bom. L.R. 1151 = A.LR. 1929 Bom. 433. 

—In the absence of a finding to the effect that 

the disobedience was likely to cause or tended to 
cause obstruction, annoyance or injury or risk of 
obstruction, annoyance or injury to any person 
or any one of the things mentioned in Cl. 3, the 
mere disobedience of a duly promulgated order is not 
an offence under S. 188. {Devadoss, /.) Paramasiva 
Mooppan v. Emperor. 109 LC. 606= 

1928 M.W.N. 70=29 Cr.L.J. 590= 
10 A.I.Cp.R. 238 = 1 M. Or, C. 30= 
A.I.R. 1928 Mad. 591. 

• Sale of arrack in contravention of an order 

promulgated by the District Collector is not punish- 
able under S. 188 in absence of proof of causing or 
tending to cause obstruction, annoyance or injury to 
any one. (Wallace and Madhavan Nair, JJ.) 
Y. Venkanna, In re. SO I.C. 436 = 22 M.L.W. 98= 

1925 M.W.N. 396 = 26 Cp. L.J. 1556 = 
A.I.R. 1925 Mad. 856=48 M.L.J. 605. 

— It is the duty of the prosecution in every case 

under S. 188 to prove by positive evidence that the 
accused had knowledge of the order with the dis- 
obedience of which he is charged. The proof of 
general notification promulgating the order does not 
satisfy the requirements of the section. (Abdul Raoof 
and Moti Sagar, JJ,) ' Emperor v. Abdullah. 

68 I.C. 865=22 Cp.L.J. 705 (Lah.). 
—S. 188'--lntepppetatian. 

Per Sulaiman,J, — ^To be justified in directing a 
certain act to be done or not to be done is one thing, 
and be legally empowered to order its commission or 
omission, with the consequence of the disobedience 
being punishable under Section 188 of the Indian 
Penal Code, is quite another. (Walsh, Ag, C. J. and 
Sulaiman, J.) King-Emperor v, Raghunath 
Venaik. 85 I.C. 823=47 All. 205=22 A.L.J. 1049= 
26 Cp.L.J. 599-6 L.R.A. Cp. 1 = 
A.I.R. 1925 All. 165. 
^S. 188--Offeiice undep Special Acts. 

^ Order under Bombay City Police Act — Dis- 
obedience of, is offence under section. 

The offence of disobedience of an order duly 
promulgated by a public servant under certain pres- 
cribed conditions is an offence under S. 188, LP.C., 
and S. 23 (3) enlarges the ambit of the existing 
offence under S. 188, I. P. C. by including an act 
prohibited by S. 23 (3) within it. Though the dis- 
obedience of the order of the , Police Commissioner 
under S. 23 (3) is an offence punishable under S. 127, 
yet it would be equally punishable under S. 188, 
I, P. 0. if all the conditions laid down by that section 
fulfilled ; I^we v, Dorling Son, (1906) 2 K. B. , 


PENAL CODE (1860), S. 189— Separate convic^ 
tions. 

772 and Rex. v. Wright, (1758). 1 Bur. 543, Ref. 

(Patkar and Wild, JJ.) Bhalchandra Trimbak 
Ranadive v. Emperor. 1929 Cp.C. 545= 

31 Bom. L.R. 1151= A.I.R. 1929 Bom. 433. 
— S. 188 — “ Ppomulgate.” 

■'—Meeting convened against order of Police 

Commissioner — Order held duly promulgated under 
S, 188. 

On.l5th July 1920, the Commissioner of Police issued 
an order, styling it a “notification” under S. 23 (3) 
prohibiting the President, the Secretary, the mem- 
bers of the managing Committee and the members of 
the Gimi Kamgar Union from holding, convening, or 
calling together any assembly of mill hands or em- 
ployers of the textile mills of Bombay for one week 
from the date of the order. The notification was 
duly promulgated in the mill area. On 13th July 1929, 
a circular was issued purporting to be signed by six 
persons including the accused inviting the strikers to 
attend the meeting. The meeting was held in the 
evening and in consequence the accused were placed 
before a Magistrate who convicted them under I.P.C. 
S. 143. 

Held : that in issuing the order under S. 23 (3) the 
Commissioner of Police properly exercised his discre- 
tion for the preservation of the public peace and 
safety and that it was lawfully promulgated within the 
meaning of Penal Code, S. 188, 

Held further: that the order in writing was not 
vitiated by the misdescription as a notification ; 
Sharp V. Wakefield, (1891) A. C. 17 A.I.R. 1924 
Bom.l, Ref. (Patkar and Wild,JJ.) Bhalchandra 
Trimbak Ranadive v. Emperor. 

1929 Cp. C. 545=31 Bom. L. R. 1151= 
A.I.R. 1929 Bom. 133. 
“Per Walsh, Ag, C.J. — Prima facie “promul- 
gate” seems to indicate, if not a formal document 
printed or written, at any rate , some form of publica- 
tion. The View that it must be printed or written 
may be rejected- (Walsh, Ag. C, J. and Sulaiman, J,) 
King-Emperor v, Raghunath Venaik. 

85 I.C. 823=47 All. 205=22 A.L.J. 1049= 

26 Cp. L. j. 599-^6 L.R.A. Cp. 1= 

AJ-R. 1925 All. 165, 
-^S. 188— What is offence undep* . 

—Order under Cr. P. C. l^5--Re$istance to. , 

Where a person was not only aware of proceedings 
under S. 145 but has acted in collusion with Ofie 
party in order to deprive the other party of the 
fruits of their success in S. 145 case. 

Held', that the order under S. 145 was binding on 
such person and any resistance to execution of the 
order will justify conviction under S. 188. (Pearson 
and Mallik, JJ.) Satya CHaraK De v. Emt'e^ror. 

33 C.W.N. 1002 = 1930 Qr. C. iS = 
A.LR. 1980 Cal. 63. 

S. 188— Injui*y» what is. 

Injury in S. 189 implies an illegal ^arin; but 
the mere threat to bring a legal complaint eithOr be*‘ 
fore a Court or before a constable’s superiors ^s'not 
an injury. (Le Rossignol, J). SRARbAD KhaN v. 
King-Emperor. 93 I.C. 48=6 tiah* 358^ 

27 Cp. L. J. 409=27 P.L.R. 8i7« 

4.1.$;. i026 ILAh. 1^, 
— S. 18S— Sepapate conl^lctious^ 

Separate convictions under Ifoth secliofis ^ ' bad 
when the accused is fomqd to h^ive f <?fused tfi j follow 
the Court peon when arreatecj Jfidier civil warrant and ' 
threatened to use viol^ep- whole ocQurrehce fallA' 
under S. 180, Caae, [Kulwaki SaHay.jf.f 
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PENAL CODE (1860), S. 190— Injury, what is. 

JAGARNATH SiNGH V. KiNG-EMPEROR. 

82 I.C. 165 = 25 Cr.L.J. 1237 = 
A.I.R. 1925 Pat. 183. 

— S. 190 — Injury, what is. 

A threat for the institution of a civil suit for a mere 
declaration of right against a person who is objecting 
to that right cannot be said to be an injury within 
S. 190. {Sulaiman, J.) Mulai Rai v. Emperor. 

92 I.C. 863=24 A.L.J. 314=27 Cr.L.J. 351 = 
7 L.R A.Cr. 51= A.I.R. 1926 All. 277. 

— S. 191— Affidavits. 

A person making an affidavit containing a false 
statement made in support of an application for trans- 
fer of a case is guilty under S. 191, 20 Cal. 724; 
5 S.L.R. 102; and 10 S.L.R. 64, Dist. {Tyahji, A.J.C,) 
Sanwal V, Emperor. 99 I-C. 341 = 

28 Cr.L.J. 133=A.I.R. 1927 Sind. 113. 
— S. 191— Essentials. 

In Order to sustain an indictment for perjury the 
prosecution must establish, inter alia, two things : 
(1) that the statement was false ; and (2) that it was 
known or believed to be false or not believed to be 
true. In other words, the statement must be inten- 
tionally false. (Shadi LatyC.J.) Taj Mahommad 
V. Emperor. 107 I.C. 100=29 P.L.R. 14= 

29 Cr.L.J. 212 = 
9 A.LCr.R. 305= A.I.R. 1928 Lah. 125. 
— S. 191— Evidence. 

—Two depositions contradictory — They must he 
wholly irreconcilable to prove per;iury* 

Where two depositions of a witness contradict each 
other, in order to establish the charge of perjury it is 
necessary to prove that the two statements are wholly | 
irreconcilable. 

There are cases in which a person might honestly 
and conscientiously swear to a particular fact from 
the best of his recollection and belief, and from other 
circumstances at a subsequent time he might be con- 
vinced that he was wrong and swear to the reverse, 
Without meaning to swear falsely on either of the two 
occasions, {Shadi Lai, C. J.) TaJ Mohammao v. 
Emperor. 107 I.C. 100=29 P.L.R. 14= 

29 Cr.L.J. 212= 

9 A.I.Cr,R. 305 = A.I.R. 1928 Lah. 125. 
— S. 191— Offences under. 

The offence of perjury is intimately connected with 
the statements made. There would be as* many diffe- 
rent offences as there are false statements. (Mukerji, 
/.) Nanhu Singh v. Emperor. Ill I.C. 122 = 
10 A I.Cr.R. 269=9 L.R. A.Cr. 121 = 
29 Cr.L.J. 794=A.I.R. 1928 All. 706. 

— S. 192— False dying declaration. 

—~False dying declaration by man, who does 
nothing to communicate with authorities does not 
come, under either S, 192 or S, 194. 

While a false dying declaration may well, in 
certain circumstances, go in as evidence, the intent 
that it may appear in evidence in a judicial proceed- 
ing and cause an erroneous opinion to be entertained 
touching a point material to the result of such a pro- 
ceeding, whieh is an essential ingredient in the defini- 
tidiv ,eannot easily be inferred of a man who was 
tlbo^httb bedying atthe time and did nothing by 
hfij^lf or by to friends to communicate with or seek 
fdordss from the authorities. The intent of 
^wledge n^^ary under S: 194 presents an even 
uiffi^utty in the application of that section, for 
j^ling in the mind of the petitioner 
W wks impossiblei . {Courtney-Terrell, 
Banti Pand^ v. Emperor. 

1980 Bat. 850. 


PENAL CODE (1860),S. 193— Basis of prosecution. 
— S. 192 — Procedure. 

Where a party who has brought a civil suit has not 
himself fabricated the evidence in relation to that suit 
but is challenging certain evidence the opposite party 
might produce against him, to his prejudice as being 
false and fabricated and it is not produced and the 
party succeeds in the suit, party is entitled to file a 
complaint against the other party under Ss. 192 and 
193, Penal Code, and it is not necessary that the 
Court should file complaint under S. 195 (b), Cr. P. 
Code : A.I.R. 1923 Bom. 105 and 39 Mad. 677, Dist. 
{Mirza and Broomfield, JJ.) Mohaniraj Krishna 
Korhalkar, In re, 32 Bom. L.R. 589 = 

A.I.R. 1930 Bom. 337. 

— S. 192 — Tutored Evidence. 

The tutoring of a man to give false evidence 
amounts to the “ causing of a circumstance to exist” 
within S. 192 : 29 All. 351, Foil ; 16 Cr. L. J. 667, 
Diss. from. {Lindsay, Ag, C. /.) Surnath Bhaduri 
V. Emperor. 105 I.C. 662=25 A.L.J. 1077= 

8 A. I. Cr. R. 342=8 L. R. A. Cr. 140= 
28 Cr. L. J. 950 = A.I.R. 1927 All. 721. 

— S. 193. 

Appeal and revision. 

Basis of prosecution. 

Complaint and charge. 

Contradictory statement. 

Essentials. 

Fabrication of false evidence. 

False statements. 

Grounds for conviction. 

Purpose of being used. 

Retracted statements. 

Sanction. 

Sentence. 

Miscellaneous. 

— S. 193— Appeal and revision. 

Perjury committed in administrative enquiry— No 
appeal lies against order for prosecution. {Sen,]*) 
RaJa Ram V* Emperor. 120 I.C. 122= 

30 Cr. L.J. 1154=1930 A.L.J. 251 = 
1929 Cr. C. 664-A.I.R. 1929 All. 936. 

Revision Court cannot direct further inquiry 

into an ofience under S. 193, where the sanction of 
the Court in which that offence , was committed is 
wanting. {Dalai, ],} Meharban Ali Khan v. Sita 
Ram. 118 I.C. 232=1929 A.L.J. 512= 

10 L.R.A, Cr. 9=30 Cr. L.J, 874= 
12 A.I. Cr. R. 22=1929 Cr. C. 1= 
A.I.R. 1929 All. 374. 
— S. 193— Basis of prosecution. 

^Perjury case written complaint, no basis 

for-^But examination on oath can be basis. 

As a written complaint is not verified nor is it re- 
quired by law to be verified it cannot by itself be used 
as a basis for prosecution for perjury. But the exa- 
mination of the complainant under S. 200 being taken 
on oath and signed by the complainant can be so 
used though it does not bear any certificate by the 
Magistrate that the same was read over to the com- 
plainant. The evident object of getting this substance 
of the examination of the complaint signed by him or 
her is to make use of it, in case of need : as against 
the complainant’s subsequent deposition as a witness 
for starting against him, if need be, a prosecution for 
perjury on the ground that the two statements contra- 
dict each other. 6 C.W.N. 840, Rel. on. {Kin- 
khede, A.J.C.) Bhagirathi Bai v. Emperor. 

89 I.C. 713=28 Cp. L.J. 1401 = A.I.R. 1926 Nag. 141. 
-——Deposition not read over to witness, oan^t b^ 
basis of prosecution. 

Where the provisions of Order 18, Rale .5 bf the 
Civil Procedute Code havb not been fully complied’ 
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PENAL CODE (1860), S* 193 — Basis of prosecation. 

with when the deposition of a witness has not 
been read over to him after it is recorded it is not per- 
missible to prosecute the witness on his previous state- 
ment thus informally recorded and to supplement 
such omission by means of extrinsic evidence, 
although every departure from the letter of the law 
not ofiending against the spirit of it, should not dero- 
gate from the evidentiary value of a record of Court. 
42 Cal. 240, Foil. 28 Mad. 308, Foil. 45 Cal. 825. Dist. 
(Suhrawardy and Cuming, JJ.) Emperor Nabab 
Ali Sarkar. 81 1.C- 803=51 Cal. 236= 

25 Cr. L.J. 1027 = A.I.R. 1924 Cal. 705. 

— Perjury trial — Opinion of handwriting ex- 

pert and judge's opinion — Conviction had. 

Where in a trial for perjury in respect of a pro- 
missory note which the accused said on oath was in 
his handwiiting, the Magistrate admitted in evidence 
the opinion of a handwriting expert against the 
accused without his being examined on oath and also 
had his own opinion after comparing the handwriting 
of the promissory note with various other hand- 
writings, that the writing was not of the accused. 

Held that a conviction under S. 193 based on 
these materials is bad. The proposition that a Judge 
should not import his personal knowledge into his 
judgments and that if he wishes to rely on facts 
within his knowledge, he must go to the witness box 
and depose to them on oath is no doubt correct in 
the main, but it does not apply to facts of which a 
Judge is permitted to take judicial notice and nowhere 
in the Indian Evidence Act is it laid down that a 
Judge must not look at exhibits produced in Court 
or partly base his judgment on them. 1 1 W.R. Cr. 25, 
Foil. 

No man can be convicted of giving false evidence 
except on proof of facts which, if accepted as true, 
shew not merely that it is incredible, but that it is 
impossible that the statements of the party accused 
m^e on oath can be true. If the inference from the 
facts proved falls, short of this, there is nothing on 
which a conviction can stand; because assuming all 
that is proved to be true, it is still possible that no 
crime was committed. (Mac Coll, J.) S. C. Gupta v. 
Emperor. 76 LG. 425=1 Kang. 290= 

26 Cp. L. J. 185 = A. I. R. 1924 Rang. 17. 
^S. 163 — Complaint and charge* 

Complaint under Ss, 193 and 211, J. P. C. — 

Provisions of S, 198 Cr, P, Code complied with — 
Magistrate can frame charge under S. 500, J. P, C. 

Where the complaint purported to be under Ss. 193 
and 211, Indian Penal Code, but the Magistrate, 
after hearing the evidence, framed the charge of 
defamation, under S, 500, Indian Penal Code, and 
convicted the accused under that section, 

Held : It is quite sufficient that the complainant 
shall state the true facts in his own language, and it 
is for the Magistrate to apply the law to those facts. 
If. in the opinion of the Magistrate, the offence dis- 
closed fell under S. 500, Penal Code the Magistrate 
was at liberty to proceed and frame a charge under 
that section, provided the complainant satisfied the 
conditions of S. 198 of the Or, P, Code whatever 
may have been the section of the Penal Code recited 
in the complaint. 10 All. 39.; 27 Mad. 61; 29 Cal. 415, 
Dist. 23 P. R. (Cr.) 1895 Foil. (Z/<? Rossignol and 
pforde, JJ,) Mt. Naurati v. Emperor. 

95 LC. 305=6 Lah. 376=26 P.L.R. 552 = 
27 Cr. L.J. 769 = A.I.R. 1925 Lah* 631. 
— — ^ C omplaint under — Particulars necessary* 

A complaint generally ought to contain sufficient 
particulars as to the offence with which a man is 
charged^ aud in the gas?* of an offence under S. 193 


1950 

PENAL CODE (186C), S* 193— Contradictory state- 
ment. 

a complaint ought to mention the particulars, for 
S. 193 consists of two parts : one relating to 
false statements and the other to the fabrication 
of false evidence. If it is a false statement 
that is complained of then' the false statement 
should be set out in detail. It should not be left 
to the trying Court to find out what statements are 
false and what statements are not false. (Devadoss 
and Wallace, JJ.) Seshayya v, B. SubbarayudU. 
90 I.C. 661 = 26 Cr. L.J. 1589 = 1925 M.W.N. 470= 
A.LR. 1925 Mad. 1157. 

K complaint of offence under S. 193, 1.-P. C. 

must state what was the false evidence given by the 
accused. 

It is not for the Magistrate to fish about in order to 
find out what statements the complaining Court may 
have considered to be false. The complaint itself 
must make it clear ; otherwise a complaint under 
S. 193 cannot stand, (Wallace and Madhavan Hair, 
JJ,) Kalyanji (dead) v. Ram Deen Lala, 
86 I.C. 449 = 48 Mad. 395 = 21 M.L.W. 664= 
26 Cr. L.J. 801 = A.I.R. 1925 Mad. 609= 
48 M.L.J. 290. 

Charge must set out the specific answer 

alleged to he false, 

A charge under S. 193, was as follows: “That you 
intentionally gave false evidence in answer to certain 
of the following questions put to you in the course of 
your evidence before the said Court.” Then followed 
the 50 questions and the answers thereto. Which 
answers were alleged to be false did not appear in the 
charge sheet. 

Held that no accused person reading such a charge 
could say what he was called on to answer. 
(C. C. Ghose and Cuming, JJ,) R. H. E. Oates v. 
Emperor. 76 I.C. 417=25 Cr.L.J. 177= 

38 C. L.J. 168=A.LR. 1924 Cal. 104. 
— S. 193— Contradictory statement. 

In every case of contradictory statements it is not 
desirable to prosecute a witness. A prosecution in 
these circumstances should be undertaken when it 
appears to Court that it is expedient in the interest of 
justice that a complaint should be made under S. 476, 
Cr.P. Code, A.LR. 1928 Cal. 862, Ref. (Suhrawardy 
and Graham, JJ,) Kamiki Kumar v. Emperor. 

33 G.W.N. 664=1929 Cr. G. 26= 
A.LR. 1929 Cal. 390. 
- — There is no provision of law which requires- 
that a witness should be given an opportunity to ex- 
plain discrepancies in his evidence. But it is open to a 
witness if he wishes to do so to explain at the time 
when the deposition is read out to him. (Suhrawardy 
and Graham t JJ*) Kamini Kumar Chakravarty 
V, Emperor. 33 G.W.N. 684? 

1929 Gr. G, 25= A.LR. 1929 CaL 39pt 

Contradictory statements in same 

— Ho conviction for perjury. 

If a witness makes a statement and later in the 
course of the same deposition contradicts it and says ^ 
was untrue, the whole deposition amounts to no more 
than the second statement. He cannot be convicted 
of perjury in the alternative, in one on , the other ojf 
the two statements, and if the first can^ be .proved to 
be false he cannot be convict^ of more than attempt 
to commit perjury. (HalUfaXt A^,C,) Local 
Governments. Gambhir ^hxjia. ' 103 LC. 101 = 

23 N.L.R. 35=28 Cr. L.J. 643= 
A.LR. 1927 Hiag. 189; 

—Where one pf the poptradictpry, statements 

was made by the witness af^ the accu§^ ya? djf*’ 
<?harged frgtn the gase^ ,, 
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PEN All CODE (1860). 5. 193— Essentials. 

Held: that that statement cannot be availed of by 
the accused for applying for prosecution of the witness 
for perjury: 42 Cai. 240, Rel. on. (Kinkhede, AJ.C,) 
Bhagirathibai V, Emperor. 89 I.C. 713= 

26 Cr. L.J. 1401 = A. LR. 1926 Nag. 141. 

— S. 193— Essentials. 

Por offence of perjury to he complete deponent 

must leave Court under lie with which he begins by 
deceiving it. 

The gist of an oftence of perjury is the fact that it 
amounts to an attempt to mislead and deceive the 
Court. For the offence to be complete the deponent 
must leave the Court under the lie with which he 
began by deceiving it. 

Where a witness makes a statement in his examina- 
tion-in-chief contradictory to his previous deposition 
but in his cross-examination goes back to his previous 
position, the whole evidence must be read together 
and no offence of perjury is committed: A.I.R. 
1927 Nag. 189, Afdrmed. {Findlay,]. C.) Tarachand 
Marwadi V. Emperor. 117 I.C. 210= 

30 Cr. L.J. 724=1929 Cr. C. 456 = 

A I.R. 1929 Nag. 279. 

There can be no offence if a statement though 

false was made without an intention to make it,. and 
it is only the intentional making of a false statement 
the law condemns and punishes: 28 Bom. 533; 

7 All. 44; 10 Cal. 405 andai W.R. (Cr.) 25. Rel. on. 
(Kinkhede, AJ.C.) Bhagirathi Bai v. Emperor. 

89 I. C. 713=26 Cr. L.J. 1401 = 
A.I.R. 1926 Nag. 141. 
—.^^Statement capable of reasonable construction 
—^0 perjury. 

The intention to commit perjury must be clearly 
present before a person charged with that offence can 
properly be convicted of it and a statement capable of 
being construed in any reasonable way in such com- 
mitting that it does not show a clear intention of com- 
mitting perjuiry oi a deliberate attempt to 
make a false statement, does not per se 
contain the elements of the offence. {Bucknill, J.) 
Ramgobind Ram v. King Emperor. 72 LC. 887 = 
1 Pat. L.R. Cr, 17=24 Cr. L.J. 471= 
A.I.R. 1924 Pat. 381. 
T— To support a conviction under S. 193, there 
must be absolute certainty about the falsity of the 
statement and the accused’s lack of full faith in his 
own words. (Bucknill, J) Lalmoni Nonia v. Empe- 
ror. 72 LC. 161=4 P.L.T. 683= 

1 Pat. L.R. Cr. 142=24 Cr. L.J. 321 = 
A.I.R. 1924 Pat. 276. 

— S. 193— Fabrication of false evidence. 

Accused sending waste paper by insured 

packet; purporting to contain currency notes in 
satisfaction of his debt due to a ddressee'~-^Applt ca- 
tion to jile the acknowledgment in suit by the 
addressee’-^Accused is guilty under section. 

A owed B certain amount. He sent a registered 
and insured packet to B, purporting to contain 
Currency notes in settlement of debt and got 
acknowledgment of the receipt of the packet. The 
packet was found to contain waste paper. B sued A 
tdrthe debt A applied to Court to admit the 
icknbwledgment in evidence. 

' Held ; that A was neither guilty under S* 417 for 
nor of attempt to cheat. A’s action amounted 
MM^pairatibn. 

the definition of cheating there must be 
d^tion, and the act itself must involve 
' Ith not enough to say that the 
Signed sdk«awledgmient is likely to be ilsed to 


PENAL CODE (1860), S. 193— False statements, 
cause damage ; the act of signing itself must be likely 
to cause damage. 

Held : further that A was guilty under S, 193 for 
fabricating false evidence in relation to judicial pro- 
ceedings and sanction under S. 195, Cr. P. Code, 
was necessary. (Jackson, J.) KuNJu t?. Emperor. 

99 LC. 102=24 M.L.W. 725=28 Cr. L.J. 70= 
38 M.L.T. 187=7 A.L Cr. R. 7 = 
A.LR. 1927 Mad. 199 = 51 M.L.J. 800. 

^Where the accused forged a kabuliyat, 

Held : that the inference that the intention of the 
accused in preparing the document was that the docu- 
ment in question should be used in a judicial proceed- 
ing, even though such a proceeding, had not in 
fact been instituted, is a reasonable one. (Suhrawardy 
and Panton, JJ.) Hamed Ali v. Emperor. 
90 LC. 534=42 C. L. J. 215=26 Cr. L. J, 1574= 
A.LR. 1926 Cal. 224. 
— — A person fabricating a false rent note showing 
that a house has been let to him for a certain period 
is guilty under S. 193 of the Code. (Shah and 
Crump, JJ.) Rajaram Bhavanishankar v. 
Emperor. 59 LC. 135=22 Cr. L.J. 28= 

22 Bom. L.R. 1229. 

— S. 193— False statements. 

Written statement in suit — False verifica- 
tion to — Liability. 

Since under O. 6, R. 15, C, P. Code there is an ex- 
press provision of law requiring the defendant to con- 
firm the truth of the statement made by him in the 
preceding clauses of his written statement, if he does 
so knowing that that verification is false, he is de- 
clared by legislature in S. 191 as giving false evidence 
thereby making him liable under S. 193 : 6 All. 626; 
A.I.R. 1927 All. 383 ; 27 P.R, 1894 Cr.; 25 C.W.N.886; 
43 Cal. 1001 and A. I. R. 1927 All. 383, Ref. 
(Boys and Young, JJ.) Emperor v. Padam Singh. 

1930 A.L.J. 955=A.I.R. 1930 All. 490. 

—If the statement made is designedly false the 

accused is liable irrespective of the fact whether the 
statement had a material bearing or not upon the 
matter under enquiry before the Court. The mate- 
riality or immateriality can have a bearing upon the 
sentence to be passed. (Sen, J.) Raja Ram v. 
Emperor. 120 I.C, 122=30 Cv.L.J. 1154= 

1930 A.L.J. 251=1929 Cr. C. 664= 
A.I.R. 1929 All. 936. 

Where a patwari, in order to save the trouble 

of taking down the evidence, was directed by a re- 
venue Court to prepare a written statement according 
to his papers and file it, and where the patwari made 
such a statement on oath, the statement cannot be 
called a public document which it was his duty to 
prepare, and therefore on proof of patwari’s state- 
ment being false, he could not be prosecuted for an 
offence under S. 218 but under S. 193, Penal Code, 
for giving false evidence : 5 All. 553, Foil. (Dalai, J.) 
Meharban Ali v. Sita Ram. 118 LC. 282= 

1929 A.L.J. 512=10 L.R.A.Cr. 90=12 A.LCv.R. 22= 
30 Cr.L.J. 874=1929 Cr. C. 1=A.LR. 1929 AIL 374. 
-^False affidavit intended to be used in a judi- 
cial proceeding but voluntarily made — It is an 
offence both under Ss. 193 and 199, 

Where an identifier swore a false affidavit intended 
to be used in a judicial proceeding although no 
affidavit was required from the identifier, 

Held : that the offence of fabricating false evidence 
within the meaning of S. 193, was complete. 

Held : further that the false affidavit is also punish- 
able under S. 199, as the Court was authorised under 
the circular orders of the High Court and O. 

C. P, Code, to receive an affidavit from an identifi^ ^ 
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PENAL CODE (1860), S. 193 — False statements, 
evidence of the fact of service of summons. {MuUick 
Ag, C» J* and Wort, J.) Kari Gope v, Manmohan 
Das. 106 I.C. 703*6 Pat. 760*29 Cr.L J. 111 = 

A.I.R. 1928 Pat. 161. 

— False statements by a witness at difierent times 

and on difierent subjects during one deposition — 
Each statement is separate offence. (Crum;p, /. (on 
difference between,) (Shah and Fawcett, JJ,) 
Sejmal Punamchand V. Emperor. 100 I.C. 981 = 

7 A.I.Cr.R, 505=28 Cr.L.J. 373«51 Bom. 310 = 
29 Bom.L.R. 170=A.I.R. 1927 Bom. 177. 
A person presenting a verified petition for subs- 
titution of parties, containing a false statement of the 
death of a defendant cannot be considered to fall 
within the mischief of S. 193, as verification is not re- 
quired for a petition for substitution of parties. (Ross 
and Foster, JJ,) Purandar Jha Nunnlal Jha. 

102 I.C. 215=6 Pat. 185 = 8 P.L.T. 512 = 
28 Ci?.L.J. 518=8 A.I.Cp R. 99 = A.I.R. 1927 Pat. 197. 
——’A person renders himself liable to prosecution 
for false statements made in an afiidavit in support of 
an application under S. 439 as required by S. 539-A. 
Cr. P. Code, 20 Cal. 724 and 5 S, L. R. 102, Dist. 

( Kincaid, J, C, and Barlee, A,J. C.) Emperor v. 
Kundan. 99 I.C. 600=28 Cr.L.J. 168 = 

7 A.I.Cr.R. 336=A.I.R. 1927 Sind 128. 
•^~-^Transfer i^etition — False statement in. 

An application for transfer is not a part of the de- 
fence of an accused person and statements made by 
an accused in an affidavit in support of an application 
for transfer do not enjoy the immunity conferred by 
S. 342 of the Cr. P. Code, upon answers to ques- 
tions put to the accused by the Court trying the case. 
A.I.R, 1922 Lah. 113 foil. 28 All. 331 and 33 All. 163 
dissented. (Le Rossignol, J.) Mt. Allah Wasai v. 
Emperor. 89 LC. 557=26 Cr.L.J. 1369= 

A.I.R. 1926 Lah. 12. 

“-Evidence given under special oath is conclusive 

only as against the person who offers to be bound by 
it ; but does not prevent the court from attempting to 
establish that a particular statement made by the 
appellant was false in fact and false to his knowledge. 
(Shah, Ag.C, J, and Fawcett, J ,) Ramdas Vishnu- 
DAS, In re, 82 I.C. 359=26 Bom. L.R. 713 = 

26 Cr. L.J. 1287=A.I.R. 1925 Bom. 511. 
—Making false claim against railway for detention 
of goods by over-stating of value is punishable under 
S. 193. (Baker, J, c.) Parmanand Parwar v, 
Kartarnath. 75 I.C. 703=26 Cr. L.J, 15= 

A.I.R. 1925 Nag. 35. 

— S. 193 — Crounds for conyiction. 

Where accused’s statement is proved to be false, 
it can be presumed that he “intentionally” gave false 
evidence — Accused in execution Court making state- 
ment that decree against him was adjusted on certain 
dates— Dates material factor for trial of case-^In trial 
Court accused never suggesting that he gave those 
dates on mistaken belief — Held statement was false 
and accused did not believe it to be true while making 
it 22 O.C. 236. Foil; 26 All. 509; 36 All. 362, Rel. 
on.; A.I.R. 1927 Nag. 170, Ref. (Subhedar, A. J, C.) 
Janakilal V, Emperor. 116 I.C. 653= 

30 Cr. L.J. 655=1929 Cr. C. 83= 
13 A.I. Cr.R. 78= A.I.R. 1929 Nag. 193. 

, — False evidence^Conclusive proof of the charge 

— Necessity, 

During the proceedings of a certain case, a witness 
stated that he had no knowledge of the fact that his 
son was proceeded against and avoided conviction by 
apologiang. Proceedings were then taken against 
him tinder S. 193, 1.P.C., for false evidence. During 
Cr. D— 123 


PENAL CODE {I860), S. 193— Retracted State- 
mentSt 

^he trial it was not conclusively proved that he was 
present in the village at the time of arrest of his son. 

Held : that the conviction was illegal. The mere 
fact that the accused heard of the arrest of his son 
between certain periods was not sufficient to warrant 
his conviction on the charge laid against him. 
(Broadway, J.) Natha Singh v. Emperor. 

106 I.C. 98=9 L.L.J. 515=28 Cr. L.J. 1010= 
A.I.R. 1927 Lah. 875. 
—No man can be convicted by giving false evi- 
dence except on proof of facts which, if accepted as 
true, show not merely that it is incredible, but that it 
is impossible that the statement of the party accused 
made on oath can be true. If the inference from the 
facts proved falls short of this, there is nothing on which 
a conviction can stand ; because assuming all that is 
proved to be true, it is still possible that no crime was 
committed. (Mac Coll, J.) S.C. Gupta v. Emperor. 

78 I.C. 525=1 Rang. 290=25 Cp. L.J. 183= 
A.I.R. 1925 Rang. 17. 

Mere malice or absence of reasonable enquiry 

as to the facts alleged is not sufficient for a conviction 
under S. 193 of the Code. It must be proved that 
the statement must be false to the knowledge of the 
person or that he did not believe the facts to be true. 
(Ryves,J,) Ashutosh Gangoli v. Brij NaEain 
Lal. 61 I.C. 521=22 Cr. L.J. 393 = 

L.R. 2 A. (Cp.) 95 (All.) 

— Grounds of conviction^Suit on promissory 

note-^Presumption as to passing of considera^ 
Hon for pronote — Applicability to criminal trial* 

In a prosecution for perjury under S. 193 pi the 
Code arising out of a civil suit on a promissory note 
in which the accused denied the receipt of considera- , 
tion it is for the prosecution to prove the passing of 
consideration, as the presumption of law under the 
Negotiable Instruments Act as to the passing of con^ 
sideration for a promissory note is not applicable to a 
criminal trial. (Gokul Prasad, J,) Sakhawat Haidar ' 
V, Emperor. 59 I.C. 198=22 Cr. L.J. 55= 

18 A.L.J. 1151. 

— S- 193 — “Purpose of being used.” 

The purpose with which a document might have 
been prepared is a matter of inference. (Suhrawardy ' 
and Panton, JJ,) Ahmed Ali o. Emperor. 

90 I.C. 535*52 C.L.J. 215=26 Cp. L-J. 1575= 
A.I.R. 1926 Cal. 225. 
— S. 193 — Retracted Statements. 

Where the accused retracts his false statements, - 
made Pn solemn oath in a witness box, only when he 
discovers that his fraud has been detected, no Court 
can infer from the subsequent correction or retrac* 
tion that there is no intention to give false evidence 
19 Bom. L.R. 61; 4 S.L.R. 255; 16.0. C, 81; 26, 
Mad. 55 and (1864) W.R. 10. Dist. (Peroival, J,C, and 
Aston, AJ,C,) Emperor o. Badalmal. 

120 I.C. 507=1980 Cp. C. 125 = 
25 S.L.R. 7=31 CP.L.J. 135 = 
A.I.R. 1980 Sind 61. 

^It is inadvisable to prosecute a man under 

S. 193 if he has reverted to the truth in the course of 
the trial, (Dalip Singh, J.) Allah Wasayav. 
Emperor. 112 I.C. 568=29 Cp. L.J. 1055= 

11 A.I. Cp. R. 398 (Lah.) 

Witness withdrawing his previous statement 

in same deposition as being false^No offence is 
committed, 

A witness should be given a locus peniientiae and 
, an opportunity to correct himself, and if he.corrects 
himself immediately afterwards, or on a second 
thought in the same deposition, a prosecution fop 
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PENAL CODE (1880), S. 193— Retracted State-’ 
ments. 

perjury would not lie. The essence of the offence of 
perjury consists in an attempt to mislead and deceive 
the Court : 26 Mad. 55, Dist. (Sen, /.) Hit Narayan 
Singh V. Emperor. 96 I.C. 505=27 CrX.J. 953= 

A.I.R. 1926 Pat. 517. 

, — ^When a false statement is made and is at once 
retracted by the witness and is admitted by him that 
he made it through mistake, he must not be convicted 
under S. 193. 34 P.W.R. 1911 (Cr.), Foil. (Abdul 
Raoof, J.) Fakir Chand v. Emperor. 

89 I.C. 1028=26 Cr. L.J. 1580 « 
A.I.R. 1925 Lah. 646. 

'Retracted statements — Immediate retraction 

on fresh thought 4s no per jury, 

A witness is entitled to locus peniientiae and an 
opportunity, to correct himself and if, when he gets 
that opportunity, he recalls to his mind any fact 
about which he had made a statement which was not 
quite accurate, a prosecution for perjury will hardly 
be desirable. No statement made by a witness in a 
deposition can be regarded as completed statement 
until the deposition is finished and corrected, if 
necessary, for till then it is open to the witness to 
qualify any statement- or to correct it himself. 16 | 
O.C.*81 Foil, (Kanhaiya Lal,J,) Maharaj Prasad v. 
King-Emperor. 74 LC. 443 = 21 A.L.J.673= 

24 Cr. L.J. 779=A.I.R. 1924 All. 83. 
—A witness is not guilty of perjury if he corrects 
a statement of his, previously made in the same de- 
position. (Wazir Hasan, J, C.) Lal v. Em- 
peror. 83 I.C. 490=26 Cr. L.J. 10= 

11 O.L.J. 309 « A.I.R. 1924 Oudh 373. 
— S. 193— Sanction. 

Sessions Judge can take action even though ofience 
is committed before his predecessor. A. I. R. 
1924 Lah. 101, Foil; 6 P. R, 1909 (Cr.) Dist, (Addison, 
J.) Barkat Au V, Ghulam Hussain.. 93 LG. 991 = 
27 Cr. L.J. 527= A.I.R. 1926 Lah. 394. 
— S. 193— Sentence. 

G iving false answers to questions which should 
not have been asked but were asked — Perjury is 
committed but sentence should be light. (Bucknill 
and Ross, J/.) Tunia v. Emperor. 90 I.C. 715= 

7 P.L.T. 428=26 Cr. L.J. 1611 = 
A.I.R. 1926 Pat. 168. 

— S. 193— Miscellaneous. 

■ "A prosecuting B for perjury — B. acquitted 
and A prosecuted for the same offence upon the 
Magistrate's complaint^A found not guilty^A 
applying that B should he again tried for perjury 
— is improper to continue such cycle of prosecu^ 
tion^^riminal trial. 

There is no such invariable rule that justice must 
ultimately be done. Cases occur where a matter 
is left in doubt and real justice is not done. It is 
inadvisable that in following such a will-o’-the-wisp as 
absolute justice parties should be put to enormous 
expense and the time of Courts should be wasted. 

On the motion of A, B was prosecuted under 
S. 477-A, Penal Code and was acquitted by the 
Magistrate upon whose complaint A was tried for 
perjury. The Magistrate holding the enquiry came 
to the conclusion that A was not guilty and he was 
accquitted. Thereupon A applied that B should be 
tried for perjury. 

- , Held ; tl^t such cycle of cases should be stopped 
•and it was improper to continue such criminal prose- 
ppticm^ R^isim 232 of 1917, Relied on. 


PENAL CODE (1860). S. 196— Essentials. 

(Dalai, J,) Dubi Dutt Tewari v. Emperor. 

110 I.C. 816 = 26 A.L.J. 1327=9 L-R.A. Cr, 137= 
10 A.I. Cr.R. 442=29 Cr. L.J. 784= 
A.I.R. 1928 All. 548. 

The fact that no oath was administered to the 

accused is no bar to his prosecution under Penal 
Code, S. 193. (Mukerji, J.) Mote Ram v. Emperor. 
85 I.C. 710=26 Cr. L. J. 566 = 6 L.R.A, Cr. 44= 
A.I.R. 1925 All. 410. 

A person was charged of having given false 

evidence in a will case. 

Held : that the judgment in the will case and the 
depositions of other witnesses in the will case are not 
admissible against the acccused in the perjury case, 
the depositions would be relevant only to corroborate 
the statements of the same witnesses at their trial. 
(C. C. Ghosh and Cuming, JJ.) R. H. E. Oats v. 
Emperor. 76 LC. 417=25 Cr.L.J. 177= 

38 C.L.J. 163 = A.I.R. 1924 Cal. 104. 

Inquiry under S. 11 o/ the Frontier Crimes 

Regulations is not a judicial proceeding. 

Inquiry by the Magistrate, elaka under orders from 
the District Magistrate to find out whether action 
under S. 11 of the Frontier Crimes Regulation is 
necessary, is not a judicial proceeding and giving false 
evidence therein is no ofience under S. 193. (Scoi^ 
Smith, Ag.C. J. and Malan,J,) Jahangir v. The 
Crown. 82 LG. 710=6 L.L.J. 375= 

25 Cr.L.J. 1350 = A.I.R. 1924 Lah. 729. 

— S. 194— Intention— Presumption of. 

False dying declaration — Hot Communicated 

to authorities — Neither intention nor knowledge 
presumed. 

While a false dying declaration may well, in certain 
circumstances, go in as evidence, the intent that it may 
appear in evidence in a judicial proceeding and cause 
an erroneous opinion to be entertained touching a 
point material to the result of such a proceeding, 
which is an essential ingredient in the definition, 
cannot easily be inferred of a man who was thought to 
be dying at the time and did nothing by himself or by 
his friends to communicate with or seek any redress 
from the authorities. The intent of knowledge neces- 
sary under S. 194 presents an even greater difficulty 
in the application of that section, for it postulates a 
feeling in the mind of the petitioner that his recovery 
was impossible. (Courtney-Terrell, C. J., and 
Dhavle, J,) Banti Pande v. Emperor. 

A.LR. 1930 Pat, 550. 

—S.?196— Essentials. 

Knowledge of the falsity. 

In the absence of any evidence that the accused 
knew that the interpolation in an account complained 
about, was a false statement, the mere fact that it was 
he who produced the accounts into Court cannot 
support a conviction under S. 196, (Wallace and 
Madhavan Hair, JJ.) Kalyanji v. Ramdeen. 
86 I.C. 449=48 Mad. 895 = 21 M.L.W. 664= 

26 Cr.L.J. 801=A.I.R. 1923 Mad, 609= 

48 M.L.J. 290. 

'^Corrupt use — Production of document under 

Court's orders — Swearing as to its genuineness. 

It is an essential element of the offence under S.196 
that the documents should have been corruptly used 
or attempted to be used as true or genuine evidence. 

Where the appellants produced the documents in 
Court, in obedience to an order of Court to that 
effect, 

Held : that the appellants were not guilty under 
S. 196 as independent volition on their part -vyas 
entirely absent, 36 Mad, 387 Foil, 



1958 


i95'3' criminal digest 19^-1930 


PENAL CODE (1860), S. 196— Income-tax ppoceed- 
• ings— Applicability. 

Held : further that their having sworn in evidence 
that the documents were genuine does not make them 
guilty under this section, 36 Mad. 392 Foil. 
{Godfrey, /,) Ma Ain Lon v. Ma On Nu. 

85 I.C. 253 = 26 Cr. L.J. 309=3 Bur. L.J. 349 = 

3 Rang. 36 = A.I,R, 1925 Rang. 191. 
— S. 196— Income-tax proceedings— Applicabi- 
lity. 

Production of false acccnint hooks. 

Section 37, being a penal section, has to be constru- 
ed strictly. There is no reference whatsoever in the 
section itself to S. 196, I. P. C., therefore, a person 
cannot be prosecuted under .S. 196 for producing 
account books in pursuance of notice under S. 23 (2) 
where the books were found to be false. (C.C. Ghose, 
and Cammiade, JJ.) Lal Mohan Poddar v. 
Emperor. 104 I.C, 903=31 C.W.N. 996 = 

46 C.L.J. 550=8 A.L Cr. R, 445=28 Cr. L. J. 887 = 

A.I.R. 1927 Cal. 724. 

— S. 196 — Punishment. 

Must be deterrent. 

The offences under Ss, 196 and 465 are indeed 
serious and difficult to detect and consequently call 
for deterrent punishment. {Fawcett and Mad- 
gavkar, JJ,) Emperor v., Jorabhai. 97 I.C. 805 = 
50 Bom. 783=28 Bom. L.R. 1051 = 
27 Cr. L.J. 1173 = A.I.R. 1926 Bom. 555. 
— S. 197— Applicability. 

•^Certif cate under Post Office Savings Bank 

rules not certificate contemplated by S, 197. 

The certificate given under the Post Office Savings 
Bank rule that in the case of female depositors with- 
drawing by their authorised agents under Rule 18 the 
agent must sign a certificate on the application for 
withdrawal to the effect “Certified that the depositor 
is on this day alive and sane” is not a certificate 
either prescribed by the Government Savings Banks 
Act or by statutory rules made thereunder. The rule 
is made for the general conduct of the Post Office 
business and therefore signing such certificate after a 
female depositor’s death is not an offence under 
S. 197. 

Per SuJirawardy, J , — The certificate contemplated 
by S. 197 is a certfficate which is required by law to 
be given or signed for the purpose of being used in 
evidence in the course of administration of justice. 
{Suhrawardy and Duval, JJ.) Birendra Nath 
Chatterjee V. Umananda MukherJee. 

91 I.C. 988 = 42 C.L.J. 557=30 C.W.N. 120= 
27 Cr. L.J. 182 = A.I.R. 1926 Cal. 258. 
— S. 197— False affidayit. 

—^Accused not protected. 

Where the law does not prohibit the administration 
of an oath or solemn affirmation and where in fact the 
practice of the Court directs that an oath or solemn 
affirmation must be administered before the affidavit is 
accepted, there cannot be any protection for an accus- 
ed person who commits perjury in such a document. 
The fact the affidavit was made for supporting trans- 
fer application in a case in which he was an accused 
is immaterial ; 12 Mad. 451,. Dist. ; 19 All, 200 and 
28 AIL 331, Doubted and not Foil. {Stuart, C, J, and 
Faza,J.) Prag Dutt v. Emperor. 123 I.C. 854“ 
1930 Op. C. 158=31 Cr. L.J. 600= 
7 O.W.N. 9 = A.I.R. 1930 Oudh 62. 
— S. 199— Affidavits. 

—^Oath administered by one having no autho- 
rity to administer^Section does not apply, 

A naaar of civil Court has no authority to administer 
oath for the purposes of an affidavit or statement to 
be used in a criminal Court and a person making such 


PENAL CODE (1860), S. 201— Essentials, 
statement cannot be -convicted under S. 199 ; 14 Cal. 
653 ; 35 All. 58 ; and A.I.R. 1926 Pat. 214, Rel. on. 
{Madgavkar and Baker, JJ,) Ganpat Devaji v. 
Emperor. 116 I.C. 248=31 Bom. L.R. 144= 

30 Cr. L.J. 593=13 A.L Cr. R. 14= 
A.I.R. 1929 Bom. 136. 
— — Under S, 539-A, Cr, P, Code — Grounds of 
belief not stated — Section applies. 

Where a deponent while swearing an affidavit 
under S- 539-A, Cr. P. Code swears of his personal 
knowledge of the truth of his allegations and the alle- 
gations are ultimately found to be false, he is guilty 
under S. 199, I.P.C. , although he has not separately 
stated what facts he had reasonable grounds to believe 
to be true as required by third clause of the section : 
14 Cal. 653, Dist. {Jwala Prasad and James, JJ,) 
Ramsarup Singh v. Emperor. 1161.0.755 = 
30 Cr. L.J. 645=13 A.I, Cr.R. 91= 
A.I.R. 1929 Pat. 156. 

— S. 19S — Barden of proof. 

— — Ow prosecution. 

In the case of a prosecution for making a false 
statement it is for the prosecution to prove that the 
statement of the accused was false, and not for the 
accused to prove that it was true. {Boys, J.) Baddu 
Khan v. Emperor. 108 I.C. 124=29 Or. I4.J. 336= 

9 A.I. Cr.R. 91=9 L.R. A.Cr. 3= 
A.I.R, 1928 AU. 182. 

— S. 199 — Written statement, 

— False declaration verified in — No offence. 

An allegation m a written statement is not evidence 
of any fact, which a Court is bound or authorized by 
law to receive and, therefore, false declaration in a 
written statement which is verified as required by the 
provisions of O. 6, R. 15, C.P. Code, but of which the 
Court has not ordered proof by affidavit, cannot be 
the basis of a conviction under S. 199. {Dalai, J,) 
Janki Rai V, Emperor. ICO I.C. 707=49 All. 482= 
25 A.L.J. 327 = 8 L.R.A. Cr. 62=28 Cr. L.J. 323 = 

7 A.I. Cr.R. 405= A.I.R. 1927 All. 383. 
— S. 2C1 to 203— Omission to give information. 

-^Grave and sudden death — Obligation to in- 
form — Failure — Liability. 

In the case of grave and sudden death the offender 
himself is under an obligation to give information and 
he can be convicted for breach of thatJaw under Ss. 201 
to 203, I.P.C. In practice, if he has been convicted of 
the offence itself, no court will think it worthwhile to 
convict him also under Ss. 201 to 203, I.P.C. But if 
the commission of the main offence is not brought 
home to him, then he can be convicted under Ss. 201 
to 203, LP.C. {Wallace and Jackson, JJ,) Chinna 
Gangappa v. Emperor. 1930 M.W.N. 489. 

— S. 201 — Applicability. 

The section applies merely to the person who 
screens the principal or actual offender and not to the 
principal or actual offender himself : 22 Cal. 638, Foil. 
{soott-Smith and Martineau, JJ ) Ahmad v, Empe* 
ROR. 91 I.C. 541=27 Cr. L.J. 109= 

A.I.R. 1926 Lah. 209« 

Causing evidence of one^s own offence to dis- 

appear^^eetton does not apply, 

S 201 does not apply to a criminal causing evidence 
of his own crime to disappear but applies to a person 
who screens the actual offender and no question of 
abetment can possibly arise in such a case: 22 CaL 638; 
12 C.P.L.R. 17 (Cr.) FoU. {Prideaux, A.J,C.) 
Kgdaon V, Emperor. 91 I.C. 236= 

21 N.L.R. 86=27 Cr.L.J. 60i= 
A. I. R. 1925 Nag. 407. 

— S. 201— ’Essentials* 

—^^Yolition and intention to screcf^, 
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FEHiL CODE (1860), S. 201— Essentials. 

The essence of S. 201 is that the accused caused the 
evidence of the commission of the offence to disappear 
with the intention of screening the offender from legal 
punishment. 

P murdered H and ordered B to help him, carrying 
the corpse to a ditch and burying the wearing ap- 
parel. 

Held : that the offence under S. 201 was not prov- 
ed against B in helping to carry the corpse to the 
ditch was acting under orders of P and she appeared to 
have been bullied into doing the act. B^s acts were 
not voluntary nor done with the intention of screening 
the offence from punishment. {Young and Sen,JJ.) 
Mt. Bakhta wari v. Emperor. 120 I.C. 268 = 

31 Cr. L.J. 37 = 1930 Gr. C. 61 = A.I.R. 1930 All. 45. 

- I ntention to screen necessary — Mere know- 
ledge not sufficient — Presumption as to intent. 

Under S. 201 mere knowledge on the part of the 
accused that his act is likely to screen the principal 
offender is not sufficient, but actual intention must 
be established. Whether the requisite intention is 
proved or not is a question to be decided on the 
facts of each case. Ordinarily where the Crown 
has satisfactorily proved that (a) an offence has been 
committed for which some person is criminally res- 
ponsible and (b) that the accused caused the disap- 
pearance of the evidence of the commission of the 
.offence or gave false information concerning it, as 
the case may be, a presumption arises in favour of 
the Crown tiiat the accused did act with the requisite 
intent. That presumption may, however, be rebut- 
ted by circumstances or by direct evidence. Where 
it is so rebutted the accused is entitled to be acquitted 
except where he is charged with giving false infor- 
mation, in which case he may still be convicted 
under S. 203. {Rupchand Bilaram and Lobo, AJ,Cs.) 
Tajan V , Emperor. 103 I.C. 402 = 21 S.L.R. 206 = 

8 A.I.C .R. 353=28 Cr.L.J. 674= 
A.I.R. 1927 Sind 241. 
—^Offender need not hc specified. 

There is nothing in the section to require the 
Crown to prove that the accused intended to screen 
a specified offender. An intention to screen an 
offender unknown to the Crown is sufficient ; A.I.R. 
1925 Sind 257. Expl. {Rupchand Bilaram and 
Lobo,'AJ,Cs.) Ta JAN iJ. Emperor. 103 1.0.402 = 
21 S.L.R. 206 = 8 A.LCr.R. 353 = 
28 Cr. L.J. 674 = A.I.R. 1927 Sind 241. 

• *--Intcniion to screen a specified offender, 

necessary. 

One of the ingredients of the offence under this 
section is the intention to screen a specified offender, 

3 All. 279. Foil. In order to justify a conviction under 
the section it is necessary that an offence for which 
some person has been convicted or is criminally 
responsible should have been committed. (Ken- 
nedy, J,C, and Rupchand Bilaram, A,JjC.) AuHO 
V , Emperor, 88 I.C. 981=19 S.L.R. 6= 

26 Cr. L.J. 897 = A.I.R. 1925 Sind 257. 

‘—8. 201— Evidence, sufficient. 

•^Knowledge of murder and of the place 

where the bodies were — Jewellery on the body traced 
to accused — Confession to lambardar, 

A who was charged under S. 302 knew where the 
bodies of the murdered persons were. He also knew 
. that murder had been committed. The jewellery 
removed by him from the dead body was subse- 
quently produced and identified. Moreover he 
‘fxmfessed his guilt to the lambardar of the village. 

Hc/d:that it was not safe to rely upon tie 
confession made to the lambardar and therefore he 
QOUld not be' convicted under S. 302. But the evi-» 


PENAL CODE (1860), S. 201- “Offender.” 
dence was sufficient to convict him under S. 201. 
{Broadway and Agha Haidar, JJ,) Des Haju 
V. Emperor. Ill I.C. 449 = 29 P.L.R. 486 = 

29 Cr. L.J. 865 = A.I.R. 1928 Lah. 858. 
“* — Motive for crime — Tracks of accused 
traced — Shoe and body discovered at his instance — 
Ample evidence. 

B and S were charged under S. 302, Penal 
Code, for the murder of R, who, according to the 
village rumour, was in intrigue with G’s wife, M, 
sister to B. S was the brother of G, A tracker followed 
the tracks with directions from villagers to the Ahata 
of S and G. Shoes of R were recovered at the instance 
of B. The tracker found tracks of B and S; leading 
to the place where the body was later found buried. 
Dead body of R was found at the instance of the con- 
fession made by S. 

Held: that the evidence was not sufficient to esta- 
blish charge under S. 302 but was ample to establish 
an offence under S. 201, Penal Code. (Addison and 
Coldstream, JJ.) Bulaqhi v. Emperor. 

112 I.C. 347 = 9 Lah. 671=29 Cr. L.J. 1019 = 
11 A.I. Cr. R. 284 = A.I.R. 1928 Lah. 476. 

— S. 201-“Legality of conviction. 

— "^Acquittal of principal offence-^Ho bar to convic- 
tion for proved offence. 

When an accused person has been acquitted of 
a charge of committing a crime, the fact that he 
had been suspected and tried of the principal offence 
would not prevent his conviction under S, 201, if there 
is clear proof that he has caused the evidence to dis- 
appear in order to screen some unknown offender from 
legal punishment: 6 P. R. 1902 Cr.; 1 P. R, 1904 Cr.; 
46 Cal. 427; A. I. R. 1926 All. 737; A. I. R. 1923 Bom.. 
262; 1 L. B. R. 316; and A. I, R. 1925 P. C. 130 
(P.C.); Foil: 22 Cal. 638; 3 C. L. J. 333; and A. I. R. 
1925 Nag. .407; Diss. from.; A.I.R. 1926 Lah. 209, 
Dist. (Agha Haidar, J.) Ditta v. Emperor. 

110 I.C. 682=10 Lah. 213 = 30 P.L.R. 402 = 
10 A.I. Cr. R. 562=29 Cr. L.J. 746 = 
A.I.R. 1928 Lah. 908. 

— . — -—Suspicion of principal Offence — Conviction 
under — Hot illegal. 

A conviction for the accessory offence under 
S. 201 is not illegal merely because it is suspected, 
but not proved or admitted, that the accused commit- 
ted or was one of several persons who committed the 
principal offence. A. I. R. 1925 P. C. 130 and Pat. 
Un. Cr. C 799, Foil.; 6 Cal. 789. and 22 Cal. 638. Ref. 
(Rupchand Bilaram and Lobo, A. J, Cs). TaJan 
Emperor. 103 I.C. 402=21 S.L R* 206 = 

8 A.I. Cr. R. 333=28 Cr. L.J. 674= 
A.I.R. 1927 Sind 241. 

— S. 201-^‘ Offence’ . 

the offence committed^Qf fence the ac- 
cused knew had been committed. 

Under S. 201, 1.P.C., it is necessary for the Court to 
decide not so much what the offence, the evidence of 
which had been concealed, had been committed, as 
I what offence the accused knew or had reason to be- 
lieve had been committed. The Court must treat him 
to be a stranger to the crime, who had merely wit- 
nessed it. (Wallace and Jackson, JJ.) Chinna 
Gangappa V. Emperor* 1930 M.W.N. 489. 

— S. 201— “Offender”. 

Not the person charged. 

It is settled law that a principal cannot be convicted 
as an accessory and it may well be presumed that in 
enacting this section the legislature never intended' to 
depart from that rule, if it be so, the offender in 
S. 201 must needs refer to a person other than to 
person charged. "A. I. R» 1923 Bom. 262; 19^5 
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PENAL CODE (1S60), S. 201--RemoYal of Corpse. 

Sind 306, and A. I. R. 1925 Nag. 407, Foil.; A. I. R. 
1926 All. 737, not Foil. {Rupchand Bilaram and 
Ldbo, A. J, C's). Taj AN v* Emperor. 

103 I.C. 402=21 S.L.R. 206=8 A. I. Cr. R. 353 « 
28 Cr. L.J. 674=A.I.R. 1927 Sind 241. 
— S. 201— Removal of Corpse. 

Constitutes offence. 

The mere removal of a body from one place to 
another so as to remove traces of the place where the 
murder took place, or indications which might impli* 
cate a particular individual, even though such removal 
does not remove undoubted evidence that a murder 
has taken place, is within the section. (Walsh and 
Pullan, JJ.) Emperor v. Mt. Har Piari. 

97 I.C. 44=49 All. 57«24 A.L.J. 938- 
27 Cr. L.J. 1068 = 7 L.R. A. Cr. 156= 
A.I.R. 1926 All. 737. 
•—^Itself an offence^Destruction of all evi- 
dence — Not necessary. 

Removal of dead body from the house to a distant 
place does amount to causing an evidence of the 
commission of the ofience to disappear. S. 201 
cannot be confined to the destruction of the evidence 
of the murder itself. The words ‘any evidence of the 
commission of that offence ’ clearly include any evi- 
dence of the commission by the offender of that 
offence. (Walsh and Sulaiman, JJ,) Emperor t?. 
Autar. 86 I.C. 52 = 26 Cr. L.J. 676 = 

47 All. 306=23 A.L.J, 25=6 L.R.A. Cr. 68= 
A.I.R. 1925 All. 315. 

— - Causing evidence about the locality to dis- 

appear^Intention to screen — A question of fact. 

The ordinary inference to be drawn from the 
conduct of persons who have been concerned -in a 
murder in a house, and who have removed the body 
to another place, is that they do so with the intention 
of causing, at any rate, the true evidence about the 
locality, in which the murder took place, to disappear. 
Whether such evidence was caused to disappear, 
with the intention of screening the offender from legal 
punishment is a question to be decided from the 
circumstances of the case ; 47 All. 306, Rel. on. 

Three men were sleeping close to the deceased man. 
Some one came in the night and struck the man with 
a violent blow severing the neck from body. Subse- 
quently these persons removed the corpse to another 
room, broke bars of the windows and obliterated 
blood marks in original place, thereby causing evi- 
dence of locality of murder to disappear and putting 
police on wrong scent as to murderer. 

Held : that the fact that none of them was dis- 
turbed was improbable and it must be held that those 
persons must ^ve had an intention of screening the 
murderer or murderers. (Stuart, CJ., and Raza,J*) 
Mata Din v. Emperor, 123 I.C. 886= 

31 Cr. L.J. 575 = 6 O.W.N. 1017 = 
A.I.R. 1930 Oudh 113. 

— S‘ 201— Removing traces of crime. 

can be guilty of, 

A person who has actually committed a crime 
himself, whether murder or any other crime, cannot 
be said to be less guilty of removing traces thereof if 
it is proved against him that he has done so, because 
he was the person who actually committed the 
offence : A J.R. 1925 All. 315, Appr,; 8 All. 252, Piss, 
from. (Walsh and Pullan,JJ,) Emperor v. Mt. 
Har Piari. 97 LC. 44=49 All. 57=24 A L-J. 958 = 
27 Cr. L.J. 1068=7 L.R.A. Cr. 1S6- 
A.I.R. 1926 All. 737. 


PENAL CODE (1860), S. 210— Jurisdiction. 

— S. 201— Sentence. 

—Depends on the offence that accused knew 
was committed. 

For the purposes of calculating the punishment to 
be awarded under S. 201, it is necessary for the 
Court to decide, not so much what offence, the evi- 
dence of which has been concealed has been com- 
mitted, as what offence the accused knew or had 
reason to believe had been committed. Where, 
therefore, a person himself charged but acquitted of 
the actual crime, is convicted under S. 201 the Court 
must treat him as a stranger to the crime, as one who 
had merely witnessed it, while calculating the sen- 
tence to be passed. (Wallace and Jackson, JJ.) 
Chinna Gangappa V. Emperor. 

A.I.R. 1930 Mad. 870. 

— S. 206 — Interpretation. 

''Civil suit^' must be actually pending. 

The words “intending thereby to prevent that pro- 
perty from being taken into execution of a decree or 
order which has been made or which he knows likely 
to be made by a Court of justice in a civil suit” refer 
to a civil suit which is actually pending before a 
Court. (Carr, J.) M. S. Ponnuswami v. Emperor. 

8 Rang. 268= A.I.R. 1930 Rang. 128. 

— S. 209— Essentials. 

Knowledge of falsity. 

To justify a sanction to prosecute for an offence 
under S. 209 of the Penal Code, a mere dismissal of 
the plaintiff’s suit is not enough. It must be proved 
that the claim was to his knowledge false. (Jwala 
Prasad, 7.) RamnandAn v. Public Prosecutor. 

61 1.C. 995=22 Cr. L. J. 467 (Pat;) 

— S. 210-^Execution Petition. 

- “^Omission to enter part satisfaction'^Fraud 
must be established, 

H had obtained a decree for Rs. 578-12-0 against 
one U, A sum of Rs. 276-12-0 was recovered in 
execution. H put in another application for execu- 
tion of his decree claiming the full decretal amoimt, 
t.e., Rs. 578-12-0 with costs. The sum of Rs, 276-12-0 
which he had realized in part satisfaction of the 
decree was not shown in the appropriate column. 
Eventually a house was sold in satisfaction of the 
decree and the full amount was realized by H, 
V the applicant subsequently discovered that B had 
recovered more than what was really due on the 
basis of the decree and applied to the execution Court 
for sanctioning prosecution of H under S. 210, 
Penal Code. 

Held: for sustaining a charge under S. 210 it must 
be established that the person charged acted ‘fraudu- 
lently.* Although H omitted to state the amount 
realized in his application for execution, it was very 
doubtful, if he acted fraudulently. The Judgment;* 
debtors did not raise any objection as to the excess 
claimed by the decree-holder for nearly two years 
although they raised various other objections in the 
meantime. The case was therefore not a fit case for 
sanctioning prosecution of H under S. 210. (Bhide, 
J.) Hari Ram v. Emperor. 116 LC. 711= 

11 L.L.J. 103=30 P.L.R. 392=30 Cr.W. 666= 
13 A.I. Cr. R. 99=A. I. R. 1929 Lafi. 676. 
— S. 210— Jurisdiction. 

-^Decree fraudulently obtained for claim di&^ 

allowed in another court — Latter cannot tat^e, 
action. 

Where a plaintiff first instituted a> suit in one 
Court and obtained a decree for a part of his claim 
and then proceeded to present a fresh plaint in res- 
pect the item disallowed and obtained an ex part^ 
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PENAL CODE (1860), S. 21C— Over-stating claim, 
decree, the action under S. 210, Indian Penal Code, 
can only be taken by the Court in which later suit 
was filed or by the Court to which they are both 
subordinate, as the filing of the second suit cannot 
be held to be an offence committed in relation to 
proceedings in the first Court. {Harrison^ J.) 
WiSHNu Ram v. Crown. 90 I.C. 660 = 

26 Cr.L.J. 1688 = 26 P.L.R. 717=8 Lah. 545= 
7 L.L.J. 351=A.I.R. 1925 Lah. 525. 
— S. 210 — Over-stating claim. 

Sanction, 

The applicant a dealer in saltpetre brought a suit 
against the East Indian Railway for damages for 
detention of his goods and obtained a decree. It was 
found that the value of the goods when purchased 
was overstated in the suit with a view to the claim for 
damages, and the depositions of both the applicant 
and his munim on this point were apparently false. 

Held : that a sanction to prosecute them under 
S. 193, 1.P.C. was rightly granted. (Baker, J, C.) 
Parmanand Parwar V. Kartarnath. . 

76 I.C. 703=25 Cr.L.J. 15 = 
A.LR. 1925 Nag. 35. 

— S. 211— Applicability. 

’——No charge in any Court nor trial nor proceed- 
ing for offence complained — Section’ does not 
<^ppiy. 

Where the person at whose instance proceedings 
under S. 211, Penal Code, are initiated against a false 
complainant, is never charged in any Court, nor is he 
ever put upon his trial before any Magistrate, nor 
were any proceedings taken against him before the 
Court in which another person who was alleged by 
the false complainant to be his accomplice wao in- 
volved, it cannot be said that the offence under S. 211, 
Penal Code, was an offence which was committed in 
or in relation to any proceeding in Court, though 
another person against whom also false complaint was 
made in the same transaction is tried in Court : A.I.R. 
1924 All. 779, FoU.: 19 P.R. 1917 Cr. and 34 All. 522, 
no longer -good law ; 43 Cal. 1152 and 44 Cal. 650, 
Ref. to, (^adi Lai, C.J. and Agha Haidar, J,) 
Muhammada V, Emperor. 109 I.C. 685= 

9 Lah. 508=10 L.L.J. 218 = 29 Or. L.J. 605= 
10 A.I.Cr.R. 313=29 P.L.R. 515= 
A.I.R. 1928 Lah. 259. 
—^False information to Police'^Complaint dis- 
missed^-Offence under S. 211 and not under 
S, 182. 

The false information to the police was followed by 
a comp|laint to the Magistrate on the same facts and 
the same charge. The Magistrate tried the comp- 
laint and classified it to be false. The*police preferred 
a complaint tmder S. 182 for false information fgiven 
to them. 

Held: that the offence alleged fell under S. 211 
and a complaint by the Magistrate before whom the 
charge was made was necessary. {Pratt, J,) Maung 
Pe V. Maung Chaw. 112 I.C. 568 = 

29 Cr.L.J. 1055=11 A.I.Cr.R. 272 = 
A.l.R. 1928 Rang. 253. 

— S. 211— Burden of proof. 

^Rests on prosecution. 

Where a person is charged under S, 211 of making 
*a false report it is not for him to make out that his 
report was true until it has been clearly traversed by 
evidence produced by the prosecution showing that it 
was false. ' (Reilly, J,) Sankaram Servai, In re, 

i 113 555 =2 M.Cr.C. 78=30 Cr.L.J. 167 = 
80 M.L.W. 795=12 A.I.Cr.R. 71 = 
1929 Mad. 596. 


PENAL CODE (1860), S. 211‘—Dismissal of com- 
plaint. 

— S. 211— Charge. 

— Charge against several — Only some proceeded 

against in Court — No charge against the rest. 

Where a charge is made against several people but 
one of them is not proceeded against and is not 
charged in Court, the fact that the others are charged 
in Court does not make the charge against the former 
a charge in Court : 34 All 522, Dissented from. 
(Walsh, Ag. C. J. and Ryves, J,) Kashiram v. Em- 
peror. 82 I.C. 167 = 22 A.L.J. 829 = 

5 L.R.A.Cr. 137=25 Cr.L.J. 1239= 
56 All. 906 = A.l.R. 1925 All. 779. 
— — What amounts to. 

Merely stating facts and suspicions is not “ charge ” 
but alleging belief in guilt of particular person and 
desiring he should be proceeded against is charge. 
(Walsh, ' Ag, C.J, and Ryves, J.) Kashi Ram v. Empe- 
ror. 82 I.C. 167=22 A.L.J, 829= 

5 L,R.A.Cr. 137=25 Cr.L.J. 1239= 
56 All. 906 = A I.R. 1925 All. 779. 

Causing police search to be made — Indicating 

guilt — Amounts to. 

Causing police search to be made and identifying 
property as being unlawfully in complainant’s posses- 
sion and indicating to the police that the complainant 
was guilty amounts to charge within the meaning of 
S. 211. (Walsh, Ag, C. J, and Ryves, J.) Kashi Ram 
V, Emperor. 82 I.C. 167 = 22 A.L.J. 829 = 

5 L.R.A.Cr. 137 = 25 Cr.L.J. 1239 = 
56 All. 906 = A.I.R. 1925 All. 779. 
— S. 211 — Condition precedent. 

Material sufficient for prima facie case — 

Mere hclief^Dismissal of Coniplaint-^No 
grounds, 

A mere belief without any foundation whatsoever 
does not justify a Court of justice to send a man for 
trial. Before a Court orders a prosecution under 
S. 211, there must be enough materials to justify a 
complaint being filed, i. e,, there must be enough 
materials to show that there is a prima fade case. A 
dismissal of complaint does not justify a Court in 
prosecuting the complainant under S. 211. (Banerji, 
J,) Din Mahomed v. Emperor. 98 I.C. 565 = 

27 Cr.L.J. 1355=A.I.R. 1927 All. 107. 

— Statement or examination q/ complainant 

not taken — No prosecution lies. 

Where a criminal charge is filed by a complainant 
before a Magistrate but the Magistrate does not exa- 
mine the complainant on oath, nor does he take down 
his statement in writing, the complainant, even if the 
charge turns out to be a false one, cannot be prose- 
cuted under S. 211. (Martin and Coyajee, JJ.) 
Pampappa Ballabroo Desai, In re, 95 I.C. 68= 

28 Bom. L.R. 590=27 Cr. L.J. 750= 

A.l.R. 1926 Bom. 285. 
— 'S. 211— Definite statement to police» 

'^Different from mere information to Police^ 

Section applies. 

There is an essential difference between a mere in- 
formation to the Police and a definite statemeiit to it 
that a certain person has committed a certain parti- 
cular offence. In the latter case, which is much 
graver than the former, S. 211 of the Penal Code 
applies. A.I.R. 1924 All. 779, Ref. (Mukerji J.) SANO- 
KHAN V, Emperor. 85 I.C. 818=26 Cr. L.J. 395= 

6 L.R.A. Cr. 71= A.LR. 1923 All. 572. 
— S. 211— Dismissal of complaint. 

-^Same Magistrate acting under S , Zll^Compe* 

tenoy. 

Where a false complaint is lodged and dismissed, the 
Magistrate dismissing the complaint is not competent 
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PENAL CODE (1860), S. 211— Dying declaration. 

to proceed against the complainant under S. 211, 
Penal Code. He should make a complaint under 
S. 195, Cr. P. Cede (Ross and Kulwant Sahay, J.) 
Ambica Singh v. Emperor. 96 I.C. 651= 

5 Pat. 450=7 P.L.T. 716=27 Cr. L.J. 987= 
7 A.I. Cr. R. 20=A.I.R. 1928 Pat. 368. 

-^S. 211— Dying declaration. 

■ — Accusation contained in — Made to a Magis- 
trate — Does not amount to complaint. 

An accusation contained in a dying declaration made 
to a Magistrate stands on no better footing than an 
accusation made to a private individual, such as the 
compounder in the hospital, without any statutory 
obligation to move in the matter at all : 11 I.C. 617 ; 

17 Cal. 574; 30 Cal. 415; 19 Bom. 51 and 26 Mad. 640 
Ref. (Courtney—Terrell, C./., and Dhavle, J.). 
Banti Pande V. Emperor. A.I.R. 1939 Pat. 550 

— S. 211— Essentials. 

-^Complaint without just causC'^Action without 

due care or caution — Sufficient ground — S. 182 dis- 
tinguished. 

Under S. 211 of the Penal Code if the accused 
makes his complaint without any just grounds and 
acts without due care or caution it is enough to 
constitute an offence. But under S. 182 the informa- 
tion given to a public servant should not only be false 
in fact but it must be false to the knowledge or belief 
of the informant and the mere fact that the accused 
had reasons to believe it to be false is not sufficient. 
(Rupchand Bilaram A.J.C,) X v. Emperor. 

82 1.0.718 = 25 Or. L.J. 1388=19 S.L.R. 91 = 
A.I.R. 1925 Sind 184. 
—^^Malice or failure to make reasonable en- 
quiry — Rot sufficient ground* 

A man cannot be convicted of perjury for having 
acted maliciously or for having failed to make a reason- 
able enquiry with regard to the facts alleged by him 
to be true. It must be proved that he made some 
statements which he knew to be false and which he 
believed to be false or which he did not believe to be 
true. (RyveSf J.) Ashutosh Ganjoli v, Brij 
Narain Lal. 61 I.C. 821=22 Op. L.J. 393= 

L.R. 2 A. (Or.) 94 (All.) 
— S. 211 — Eyidence and proof. 

— -Aftsewce of reasonable grounds^Knowledge of 
the same — Burden on prosecution. 

In order to bring home a charge under S. 211 the 
prosecution must establish that there are no just and 
lawful grounds for the action taken and that the ac- 
cused knew this. The mere communication of a 
suspicion to the police does not amount to a charge of 
a criminal offence. (Scott-Smith, J,) Abdul Gafur 
V, The Crown. 88 I.C. 525=6 Lah. 28 = 

26 Cr. L.J. 1165=26 P.L.R. 131 = 
A.I.R. 1925 Lah. 325. 
— S. 211— Failure to prove case. 

——Rot sufficient ground — Intent to cause injury 
or knowledge of falsity essential. 

The fact that the complainant fails to prove his case 
is by itself not sufficient to sanction a prosecution under 
S. 211 of the Indian Penal Code. It must be esta- 
blished satisfactorily in the mind of the Judge or the 
Magistrate that the complaint was made with intent 
to cause injury or that it was a false complaint made 
with the Imowledge that it was false. (Kulwant 
Sahay t /,) Bhuan Kahar v. Emperor. 

83 I.C. 701=6 P.L.T. 365=26 Cr. L. J. 141- 
A.I.R. 1925 Pat. 329. 
——Failure to prove a case is not the same thing as 
the institution of a maliciously false case* (Adami, 


PENAL CODE (1860), S. 211— False information 
to police. 

/.) Chhedi Upadhya V, King-Emperor. 

72 I.C. 76=4 P.L.T. 703=1 Pat. L. R. Cr. 50= 
24 Cr. L.J. 316-A.LR. 1924 Pat. 379. 
— S. 211— False charge against public servant. 

—-~To,whom made, 

A false charge against a public servant must be 
made to an officer who has power to investigate and 
send it for trial : 6 Cal. 620, Foil. (Pearson and 
MalUk, JJ.) Amanat Ali v. Emperor. 

33 C.W.N. 1058=1929 Cr. C. 360= 
A.I.R. 1929 Cal. 724. 
— S. 211— False information to police. 

— — To a police officer charging his subordinate 
officer — S. 211 and not S. 182 applies. 

Where the charge against the accused was that he 
gave false information to a public servant, namely, the 
Superintendent of Police that he and his mother had 
been unlawfully confined by a certain Police Officer 
and that money had been extorted wrongly from 
them, held, that the offence fell under S. 211 
and not under S. 182, I. P. C. and that the case 
could not be tried summarily. (Cuming, J.) 

Tofa^el Hoosein X?. H. C. Hunt. 

34 C. W. N. 556 = 1930 Cr. C. 1111= 
A. I. R. 1930 Cal. 711. 

Report to police — Subsequent complaint to 

Court — DisfUissed^Sanction not necessary, 

P complained on 9th October 1927 to the police 
that certain persons committed an offence. Subse- 
quently he lodged a complaint in the Court of a 
Magistrate on the same allegations on 17th October 
and the complaint was dismissed after inquiry. The 
Superintendent of Police, then sent a written com- 
plaint to the District Magistrate for the prosecution of 
P. 

Held : the offence, if any, committed by P was 
complete before he went to Court with his complaint, 
and therefore it could not be said that the offence was 
committed in, or in relation to any proceeding in any 
Court. Sanction of the Court under S. 195 (1) (b) 
was therefore not necessary. A. I, R. 1924 All, 779. 
Foil. : A. I. R. 1926 All. 613 ; Dist.: 44 Cal. 650, Diss. 
from. (Dalai, J.) Prag Datt TiWARi v Emperor. 
Ill I.C. 858=29 Cp. L.J. 938=10 L.R.A. Or. 19= 
1929 A. L. J. 68=51 All. 382= 
11 A.I. Cr. R. 152=A. I. R. 1928 All- 765. 

Ro complaint under S, 195, Cr, P, Code 

necessary. 

When a false charge has been made only to the 
police, but the person making the false charge has 
not applied to the Magistrate and no Court proceed- 
ings whatever have ensued, no complaint is necessary 
under S. 195, Cr. P. Code, before a prosecution 
under S. 211, Penal Code, can be instituted against 
the informant : 43 Cal. 1 152, Foil. ; A. I. R. 1924 All. 
779, Appr. ; 34 All. 522, Doubted. (Findlay, 

Bholu PuvaJi. 105 I.C. 454=23 N. L. R* 186= 
10 N.L.J. 191=28 Cr. L.J. 934 = 9 A.I. Cr. R. 87= 

A.I.R. 1928 Nag. 17. 

Amount to instituting criminal ^oceedings, 

A false information given to the Police is a proceed- 
ing instituted on a false charge within the meaning of 
S. 211 as a charge laid before the poHce is a criminal 
proceeding, 17 Cal. 574 (F. B.) Foil. (MuUick and 
Bucknill, JJ*) Parameshwar Ial v. Emperor. 

92 I.C. 885=4 Pat. 47*=*7 P.L.T. 657 = 
27 Cr. L.J. 378=A.I.R. 1925 Pat. 678. 
—^Followed by complaint to Couri^Court not 
iHvestigating—Sanction necessary* ^ 

Where an information to the police is followed by. 
a comidamt to the Coiut based on the same allegadons > 
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PENAL CODE (1860), S. 211^False information 

to police. 

and the same charge, the sanction of complaint of the 
Court itself under S. 195 (1) (b) of the Code is neces- 
sary before the Court could take cognizance of an 
offence punishable under S. 211 of the Indian Penal 
Code, in respect of the false charge made to the 
police, on the ground that it was an offence committ- 
ed in relation to a proceeding in Court. The fact 
that the complaint was not investigated by the Court, 
does not make any difference, 43 Cal. 1152 and 
44 Cal., 650 followed. {Bucknill and Ross, JJ,) 
Shaikh Muhammad Yassin v Emperor. 

86 I.C. 825=5 Pat. 323=6 P.L.T. 557 = 
26 Cr. L.J. 889 = A.I.R. 1925 Pat. 583. 

—Court proceedings followed accused discharg- 
ed^Offence Committed ** in relation to procee- 
dings.'^ 

The petitioner himself planted a mould in respon- 
dent’s house and gave information to the Police that 
Respondent was counterfeiting coin. The Respon- 
dent was prosecuted but was discharged. Subse- 
quently the Court granted an application for sanction 
to prosecute the Petitioner for an offence under S. 211, 
I. P. C. On application to revoke the sanction on 
the ground that the offence was not committed “ in or 
in relation to any proceeding in the Court,” 

^ Held : that the facts alleged against tie petitioner 
did constitute an offence in relation to the proceedings 
before the Magistrate. (Carr, J.) Ani v. Ah Yoke. 

85 1. C. 863=2 Bur. L. J. 289=26 Cr. L. J. 383= 
A. 1. R. 1925 Rang. 211. 
— S. 211-— “Falsely charging.” 

“ Falsely charging” means a false accusation made 
to any authority bound by law to investigate it or to 
tske any step in regard to it. 32 Mad. 258, Ref. 
{Courtney-Terrell, C. and Dhavle,J) Ban7I 
Pande V, Emperor. A.I.R. 1930 Pat. 550- 

— S. 211 — Graver and lesser offence. 

Of fence falling under Ss. 211 and 182 — Pro- 
secution for minor offence under S. 182 improper. 

P went to the police station and made allegations 
against one B and A to the effect that they had joint- 
ly committed robbery on him, in the course of which, 
one of them caused hurt to him. The police investi- 
gated the case, found it to be false and finally classifi- 
ed it as such ; thereupon, P lodged a complaint in 
Court against B and A on the same facts and for the 
same offence. The Magistrate on receipt of it 
directed the police for enquiry and report. On receipt 
of the police report, the Magistrate dismissed the 
complaint, classifying the case as “false.” Then the 
officer-in-charge of the police station filed a complaint 
against P under S. 182, Penal Code. 

Held : that though the offence alleged against the 
Ijetitioner fell under both S. 182 and S. 211, prosecu- 
tion under S. 182 was quite improper. To- permit 
such ^ prosecution will be contrary to the general 
I^ciple that a prosecution for a lesser offence should 
not be launched when the facts constitute a graver 
offence ; 5 Cal. 184 ; 32 Cal. 180 ; 15 All. 336 ; 44 Cal. 
650 ; AJ.R. 1925 Pat. 483 ; 7 Bom. 184 ; 32 Cal. 180 ; 
and 2 U.B.R. 95 ; Rel. on. (Mya Bu, J.) Rambrose 
V. Rmperor, 115 I.C. 688=30 Cr. LX 352= 

6 Rang. 678 = A.I.R. 1928 Rang. 285. 

jurisdiction for the grave^Investigation 
b^magistratejnto the lesser^If empowered. 

a Magistrate has no jurisdiction to take 
cc^id^ce of an offence under S, 211 for want of 
ptd]^i 0 p^mplaint he can investigate the complaint as 
Wa 0U;tUch md Jwala Pms0d, jff.} 


PENAL CODE, (1860) S. 211— Jurisdiction. 

Daroga Gope V. Emperor. 88 I.C. 1055= 

5 Pat. 33=6 P.L.T. 515 = 
26 Cr. L.J. 1269=1926 P.H.C.C. 106 = 
A.I.R. 1925 Pat. 717. 

— S. 211— Institution. 

False information to superior Police Officer 

— If constitutes. 

Lodging false information with Superintendent of 
Police that the informant and his mother were wrong- 
fully confined by a police officer constitutes institution 
of criminal proceedings within the meaning of S. 211, 
(Cuming, J,) Topzal Hossain v. H. C. Hunt. 

A.I.R. 1930 Cal. 711, 

— S. 211— Interpretation. 

—Charge and proceedings --Must he made in 

British India. 

On general rules of construction it seems that the 
criminal proceedings and false charge within S. 211 
must mean proceedings and charge in British India 
where the Indian Penal Code is in force though a 
person may be able to institute such proceedings or 
mahe such a charge while he is actually in foreign 
territory. The criminal proceedings taken and the 
false charge made before the Vyra Court in the 
Baroda State are not within the scope of the section. 
(Shah and Kajiji, JJ.) Rambharthi Hira Bhar- 
THi, In re. 77 I.C. 189=57 Bom. 907= 

25 Bom. L.R. 772 = 25 Cr. L.J. 333 = 
A.I.R. 1925 Bom. 51. 
— S. 211— Inyestigation by police. 

JS! on-cognizable offence — Police have no power 

— Complaint must he preferred. 

The petitioner made a statement to the Village 
Munsif that a dacoity was committed in his house and 
mentioned certain persons as having taken part in the 
dacoity. The Village Munsif forwarded the complaint 
to the Police, who held an investigation and referred 
the case as false. The Sub-Magistrate to ’whom the pa- 
pers were sent, accepted the referred charge-sheet and 
struck the case off his file. The police put in a charge 
sheet before the Sub-Divisional Magistrate against the 
petitioner for an offence under S. 211, I. P. C. The 
Sub-Divisional Magistrate transferred the case to the 
Second Class Magistrate who had acted on the refer- 
red charge-sheet in the alleged dacoity case. 

Held ; that this was not a case in which the police 
could start proceedings of their own accord. The’ 
offence under S. 211 is a n on-cognizable one and the 
Police were not empowered to investigate into a non- 
cognizable offence and charge the petitioner. It was 
open either to the accused in the alleged dacoity case 
or to the Village Munsif, or any Police Officer to 
prefer complaint under S. 190, Cr. P, Code, in which 
case the Magistrate before whom the complaint is 
made might take the case on his file after taking a 
sworn 'Statement from the complainant. As such 
course was not adopted in this case, the proceedings, 
were illegal. (Devadoss and Wallace, JJ.) PerUMAL 
Naick V. Emperor. 90 I.C. 398 = 

1925 M.W.N. 317=22 M-L.W. 209=26 Cb-L.J. 1880=* 

A.I.R. 1928 Mad. 672. 

— S. 211— JuBisdiotion. 

— — "■ Erroneously and in good faith taken over by 
magistrate — Prosecution for false complaint^Nht 
sustainable. 

If a Magistrate not empowered by law to take cog« 
nizance of an offence under S, 190 (X) (a) erroneously 
and in good faith does so, although his proceedings 
shall not be set aside merely on the ground of his not 
being so empowered, it will not have the effect of 
makffig the complainant liable foy prosecution for a 
complaint by reason of the Magistrate’s 
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PENAL CODE. (1860) S. 211WuriBdictioii. 
taken cognizance of it without power to do so: A. 

^ 1926 Pat. 400, Foil: 17 Cal. 574 and 32 Mad. 258, Dist. 
{Courtney-Terrellf C. J, and Dhavle, /.) Banti 
pANDE V. Emperor. A.I.R. 1930 Pat. 550. 

Preliminary inquiry on complaint ordered 
hy one Court — Subsequent complaint by police to 
another Court — Latter Court has no jurisdiction. 

A person made a complaint against Abkari Inspec- 
tor’s Naik to the police and as the police took no 
action he filed a complaint in the Court of a Magis- 
trate and the Magistrate ordered a preliminary enquiry. 
The police subsequently filed complaint against the 
person in the Court of another Magistrate charging 
him under Ss. 182 and 211 with regard to the com- 
plaint which he had made to the police. 

Held : that the latter Court could not take cog- 
nizance of the complaint filed by the -police against the 
person, the preliminary enquiry of the first Court not 
having been completed and no complaint by the first 
Court having been made : A. I. R. 1927 Cal. 95 ; 

A, I. R. 1927 Mad. 851; A. I. R. 1928 Rang. 254. Rel. 
on. (Wild.J.C., and Astofi, A. J. C.) Ramchand 
V, Emperor. 115 LC. 313=23 S.L.R. 225= 

30 Cp.L.J. 399 = 1929 Cr.C. 106 = 
A.LR. 1929 Sind 115. 

— S* 211— No offence. 

Complaint filed in Court — Ho report to police 

— Police cannot ^oceed under S. 211. 

Accused filed a complaint of dacoity in the Court 
and afterwards in reply to certain questions put to 
him by the Sub-Inspector of Police made a statement 
that he had been dacoited by certain persons and that 
he had filed a complaint in Court. Police upon in- 
vestigation found that the complaint was false and the 
accused was sent up for trial on a charge under 
S. 21 1 by the Police. 

Held : that the statement to the police did not 
amount to a report and as proceedings were started in 
Court, complaint by Court was necessary to initiate 
proceedings under S. 211 and that police was not com- 
petent to proceed against the accused. {Banerji^ /.) 
Ghaslawan Singh v. Emperor. 96 I.C. 870= 
27 Cr.Ii.J. 1014=24 A.L.J. 816=7 L R.A.Cr. 143 = 

A.I.R. All. 613. 

— S. 211— Notice. 

Notice to show cause prior to prosecution need not 
be issued unless complaint challenges police report. 
A.I.R. 1927 Pat. 402 ; 6 Cal. 496 and 14 Cal. 707 
(F.B,), Dist. (Adami and Chatter ji,JJ,) EmpeROR. 
V. Sobarati Sain. 120 IX. 48=1929 Cr. C. 378= 

8 Pat. 734=30 Cr. L.J. 1144= 
A.I.R. 1929 Pat. 650. 
—Circumstances dispensing with. 

False information was given to the police in a cog- 
nizable case. The investigating police officer com- 
plained against the informant under S. 211. The in- 
formation was prim a facie false and it would have 
been impossible for the informant to establish its 
^truth. Until proceedings had been taken under 
S, 211, the informant never protested against mode of 
the investigation. The Magistrate was not uncertain 
as regards the regularity ot the investigation. 

Held : that the Magistrate could dispense with 
calling on the informant to show cause against the 
proceedings. (Adami and Wort, JJ.) Maguni 
Padhan V. Emperor. 117 I.C. 647=7 Pat. 408= 
30 Cr. Ii.J. 842=10 P.L.T. 827- 
A.I.R. 1929 Pat. 70. 
— S. 211— Opportunity to prove case. 

— — Trial bad, if accused not given* 

A trial for an offence under S. 211, merely on the 
report of the police that the mforination given by the 

Cr.D— 124' 


PENAL CODE (1860) S. 211— Withdrawal of-com^ 
plaint. 

accused was false, without giving the accused an 
opportunity to prove the truth of the information 
given by him, is bad. (C. C. Ghose and Duval, JJjj 
Akshoy Kumar v. Emperor. 99 I.C. 408= 

31 C.W.N. 124=28 Cr. L.J. 152= 
A.I.R. 1927 Cal. 175. 

Must be given before sanction is ordered. 

A Magistrate does not exercise a proper^ discretion 
in ordering a complainant to be prosecuted un d er 
S. 211, 1.P.C., merely on the receipt of a police 
report that the complaint is false. The compliant 
should be given a reasonable time and full opportu- 
nity to prove his case before sanction is given for his 
prosecution. (Das, J.) Tenhu Dhanuk v. Emperor. 

103 I.C. 63=8 A.I. Cr. R. 259^= 

8 P.L.T. 662 = 28 Cr. L.J..639,= 
A.I.R. 1927 Pat- 40?. 

— S. 211— Original case. 

^Must have been investigated. ^ , 

It is not open to a Magistrate to lodge a compls^t 
for making a false charge against a complainant untjl 
he has first investigated according to law the original 
complaint which the complainant has made. (Marten 
and Coyajee, JJ.) Pompappa Ballabroo Desai, 
In re. 95 I.C. 68=28 Bom- L.R. 490= 

27 Cr. L.J. 740= A.I.R. 1926 Bom. 284. 

— S. 211— Sanction. ' * " 

Accused not party in proceedings-^Court may 

proceed suo motu. ’ 

Court may make a complaint against a person, 
under S. 476 for an offence under S. 211, Penal Codd 
if it is of opinion that the proceedings before thfe 
Court were caused to .be started by that persoA 
though he was not a party to a proceeding before if. 
A.I.R. 1925 Rang. 321, Foil.; 37 Call. 250 and 7 C.L.J 
(Suhrawardy and Costello, JJ.) Akhla 
Kulla Chaudhury V. Emperor. 

A.I.R. 1930 Cal. 671*. 
- ^ Complaint should be dealt with. 

As a matter of judicial prudence, sanction to pro- 
secute for making a false complaint ought not to be 
granted until the complaint is properly dealt with and 
dis>xaS^s^d,(Kotwal, AJ,C.) Mahapu v. Emperor. 

75 I.C. 643-24 Cr- L.J. 954= 
A.I.R. 1924 Hag. 116. 

— S. 211— Scope. 

— Ss. 211 and 182 distingiushed. 

Sections 182 and 211, Penal Code in reality . differ 
fundamentally as regards the ingredients of tl^e 
offence concerned. i 

Section 182 is primarily intended for cases of false 
information which do not ordinarily involve a parti- 
cular allegation or charge against a specified and 
definite person. S. 211 covers cases where the^’e is 
definite information or charge with reference .to^ a dF|- 
minal offence against a particular person. (Ptndlay 
J*C.) Bholu v.Punaji. 105 I.C. 434=23 N.L^R- 126^* 
28 Cr, L.J. 934=9 A.I. Cr. R. Wlj 
10 H.L.J. 191=A.I.B^ lOMiHRg. lit. 
— S. 211 — Taking action under* 

'^Court has power suo motu. , 

Even where accused persons do not desire to tfto 
action under S. 211, 1.P.C. a Court of law has auihLO" 
rity to complain against a fal^ complainant nnd^ 
S, 182 (Dalai, J.) Ram Das v. Ganga Ea^. 
112 I.C. 770=30 Cr. L.J. 2=9 A-L Cr, R. 476?^ 
9 A.I. Cr. R. 446=9 L-UA* 

9 L.R,A. Cr. 7i=J«LR. 1928 J.U. 33^3. 
— S. 211— Withdrawal oJf oomplRint. 

Worh^en's Breach gf Contract- 

Hot a criminal proof edi^g* 
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PENJLL CODE (1860), S. 212— Interpretation. 

The mere initiation of a proceeding under the preli- 
minary portion of S. 1 of the Workman’s Breach of 
Contract Act for execution of the work or for repay- 
ment of the advance, which is withdrawn before any 
order is passed therein, is not a criminal proceeding 
within S. 211 of the Cr. P. Code. {Ayling and Contis 
Trotter, JJ,) Hussaina Beari v. Emperor. 

59 l.C. $3 = 22 Cr. L.J. 13=^3 Mad. 443. 
— S. 212 — Interpretation. 

—No proof -of accused having Knowledge or 
reasonable belief — Conviction bad — ''Know'' "has 
reason to believe" and "offender" explained, 

A person can be supposed to “know” where there is 
a direct appeal to his senses. Person “has reason to 
believe” under S. 26 if he has sufficient cause to 
believe the thing but not otherwise. The word 
* 'offender” used under S. 212 means a person who 
has contravened the provisions of any criminal law, 
which is punishable either with death, transportation, 
imprisonment or fine. Where there is neither 
a^maative nor any circumstantial evidence to bring 
home to the door of the accused that he knew or had 
reason to believe that the person he was harbouring 
was an offender within the meaning of S. 212, his 
conviction under S. 212 cannot be sustained. {Young 
and Sen, JJ.) Emperor v, Latoor. 121 l.C. 549= 
1930 Cr.C. 49=31 Cr.L.J. 288 = A.I.R. 1930 All. S3. 
*-^S. 213 — Essentials for Conviction. 

— Actual concealment or screening must be 

proved-Suhsequent prosecution — Offence not purged. 
For conviction under S. 213, actual concealment or 
screening even for a short time may be sufficient, but 
there must be some concealment or screening actually 
proved. If such is proved and there is further the 
acceptance of or attempt to obtain or agreement to 
accept the gratification or restitution as a consideration 
for the same, the offence is complete. The fact that 
the very same person subsequently did prosecute even 
to conviction would not purge the offence. 
{Newbould and Mukerjee, JJ,) Hem Chandra 
Mukherjee V, Empekor. 84 l.C. 649 = 

62 Cal. 151=40 C.L.J. 278=26 Cr.L.J. 845 = 
A.I.R. 1926 Cal. 85. 

— S. 21fi— Defence. 

’•^ — Accused being the thief "^No defence, 

‘ It is no defence to a charge under S. 215 for the 
accused to say that he was the actual thief of the 
stolen property. The accused must take steps to bring 
the offender to justice : A. I. R. 1924 All. 783, Rel. on. 
(Percival, J, C. and Aston, A, J, C.) Emperor v, 
Gula. 110 I. C. 592=22 S.L.R. 450 = 

29 Cr.LJ. 736 = A.1.R. 1928 Sind. 168. 
— S. 215 — Object and Scope. 

Punishment of trafficking in crime does not 

apply to the thief — Failure to trace, not knowing 
the offender — No offence. 

The primary aim of the section is to punish all 
trafficking in crime, by which a person knowing that 
property has been obtained by crime, and knowing 
the criming, makes a profit out of the crime, while 
screening the offender from justice. The section is 
not intended to apply to the actual thief, but to some 
one who, being in league with the thief, receives 
some gratification on account of helping the owner 
to recover stolen property, without at the same time 
using all the means in his power to cause -the ^ef to 
be apprehended and convicted of his offence. 

Whefe Ih^ accused was offered a certain sum to 
fece bht' au'd id restore certain horses which had 
lost to their rightful owner and which work he 
•tJlwJsrtbofc butTailed and there was no evidence that 
ever-knew who -the offender wa»; 


PENAL-CODE (1860), S. 216— Giving meal. 

Held: that offence under S. 215 was not established. 
(Mcars, C. J, and Lindsay, /.) MaNgu v. 
Emperor. 106 l.C. 437=50 All 186« 

29 Cp.L.J. 21=8 A.I. Cr. R. 651=8 L.R.A. Cr. 158= 
25 A.L.J. 866=AJ.R. 1928 All. 22. 
— S. 215— Offence under. 

The thief himself offering to recover — Guilty 

of. 

Where a bullock was stolen and the accused took 
money in order to bring back the animal which he 
knew to be stolen and where he took no steps to bring 
the thieves to justice, 

Held he was guilty though -he might be himself 
the thief. (23 A. 81 Overruled,) {Walsh, Ag,C,J, and 
Ryves,J.) Emperor t?. Mukhtara. 85 l.C. 226= 
22 A.L.J. 838=5 L.R.A. Cr. 145 =46 All. 915 = 
26 Cr.L.J. 481 = A.I.R. 1924 All. 783. 
— S. 215— Scope. 

S. 215 does not apply to the actual offender: A.I.R. 
1925 Lah. 563, Foil. {Broadway, J.) GodhA v. 
Emperor. 103 l.C. 206=8 Lah. 263= 

28 P.L.R. 433 = 28 Cr. L.J. 670 = 
A.I.R. 1927 Lah. 500. 

—Does not apply to the thief, 

S. 215 is not intended to apply to the actual thief, 
but to some one who takes any gratification on 
account of helping the owner to recover the stolen 
property without at the same time using all the 
means in his power to cause the offender to be 
apprehended and convicted of the offence. 23 All. 
81: 26 M.L.J. 598, Foil. {Scott-Smith, J,) Kehr 
Sing v. Emperor. 88 l.C. 353=7 L.L.J.477= 
26 Cr.L.J. 1121=26 P.L.R. 303= 
A.I.R. 1925 Lah. 563. 

— S. 216— Essential. 

-^Legal warrant of arrest — Intention to pre- 
vent apprehension. 

In order to convict a person under S. 216 it. -must 
be shown that the warrant to arrest the alleged 
offender was a legal one, and that the harbouring 
was with the intention of preventing him from being 
apprehended. {Patkar and Baker, JJ,) Shripad 
Chandavarkar, In rc. 108 1.0.27 = 

62 Bom. 151=30 Bom. L.R. 70=29 Cr- L.J. 317= 
9 A.I. Cr. R. 563= A.I.R. 1928 Bom. 184. 
•-—^'^Harboured persem need not be found guilty 
— Order of apprehension sufficient — Acauittal, a 
consideration in sentence. 

It is not an essential ingredient of the offence under 
S. 216 that the person harboured should be found 
guilty. It is enough to show that against the person 
harboured order of apprehension had been issued for 
an offence, that is to say, for an offence alleged 
against him. Although, however, the acquittal of the 
person harboured cannot affect the legality of the 
conviction, it may well be taken inle consideration in 
awarding sentence : 3 All. 279 ; 20 W. R. Cr. 66 ; 
12 All. 432 ; 23 Cal. 420 ; and 37 Bom. 658 ; Dist. 
(Curgenven, J.) Rangaswami Goondan v. Em- 
peror. 113 l.C. 645 = 52 Mad. 73=1 H. Cr. C. 253 = 
1928 M.W.N. 588=28 M-L.W. 403 = 
30 Cr. L.J. 133=12 A.I. Cr. B:. 51= 
AJ.R. 1928 Mad. 1147=55 M.L.J. 503. 

‘Accused must know that the person harboured 

is a proclaimed offender. (Campbell, J,) Harnam 
Singh v. Emperor. 84 l.C. 1055=6 L.L.J. 478= 
26 Cr. L.J. 415= A.I.R. 1926 Lab. 103. 
— S. 216— Giving meal. 

By itself no offence. 

The mere giving of A meal to those who are pro- 
claimed offenders is noljan -offence within the meaning 
of S. 216 because in the absence of any evidence to 
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PENAL CODE (1880), S. 216 — Knowledge subse- 
quent to harbouring. 

that effect it cannot be held that the intention of the 
appellants was to prevent them from being appre- 
hended. (Scott-bmith, Offg*, C.J.) Hukam Singh 
V. Emperor. 84 I.C. 1050=6 L.L.J. 481 = 

26 Cr. L.J. 410= A.I.R. 1925 Lab. 289. 
— S. 216 — Knowledge subsequent to harbouring. 

Harbouring first without knowledge — Assist- 

ing evasion of apprehension after kncmledge-— 
Offence committed. 

A person was charged for harbouring a proclaimed 
offender. There was no satisfactory evidence on 
record to show that the accused knew that the person 
harboured was a proclaimed offender till police officer 
informed him to that effect. But after the police 
officer had so informed him, tbe accused gave false 
information in order to assist evading apprehension 
and eventually the offender was found in his house. 

Held : that the false information given after 
having been informed that person was a proclaimed 
offender is sufficient to bring the accused within the 
purview of S. 216 : A.I.R. 1926 Lah. 206, Rel, on. 
iBhide, J.) ViR Singh v. Emperor. 1930 Cr. C. 73= 
11 L.L.J. 377= A.I.R. 1930 Lah. 99. 
— S. 216-A-~Applicability. 

-^Harbouring dacoits — 5’. 216-A, J. P, C. and 

not S. 110, Cr. P. Code applies. 

The legislature did not desire that the provisions of 
S. 110, Cr. P. Code should be applied to a person 
suspected of harbouring dacoits, the intention being 
that such a man should be dealt with under the 
substantive portion of the Penal Code, i.e., S. 216- A. 
(Dalai, J.) Manni L4l Awasthi v. Emperor. 

116 I.C. 804=1929 A.L.J. 93=51 All. 459 = 
11 A.I. Cr. R. 250=10 L.R.A. Cr. 34= 
30 Cr. L.J. 694= A.I.R. 1928 All. 682. 
— S. 216-A — Essentials. 

-Hot Dacoits in general — Connection with a 

particular Ducoity essential. 

It is not enough to attract the penalty of the section 
that a person should be harbouring dacoits in general 
but the section renders it penal to harbour persons 
who intend to commit a particular dacoity. (Ken- 
nedy, J, C. and Aston, A. J.C.) Emperor v. Sun- 
DERDAS. 87 I.C. 916=19 S.L.R. 111 = 

26 Cr.L.J. 1028=A.I.R, 1925 Sind. 29£. 
— S. 216-B"-Assistance, What is. 

Every kind of assistance — Warning of ap- 
proach of Police. 

The words “assisting a person in any way to evade 
apprehension” are general and will include every kind 
of assistance. 

The accused’s brother was wanted by the Police; 
on the appearance of the police to apprehend his 
brother, the accused gave a sign to him by which he 
took warning and escaped. 

Held : that the accused was guilty though to a very 
slight extent. 25 All. 261 Diss. 26 C. L, J, 241 Foil. 
(Dalai, A. J, C.) Balkaram Singh v. Emperor. 

89 I.C. 152 = 12 O.L.J. 270=2 O.W.N. 260 = 
26 Cr.L.J. 1288 = A.I.R. 1925 Oudh. 423. 
— S. 216-B— “ Harbonring ”. 

—^False information — Warning. 

Giving false information to police about proclaimed 
ofiender or warning him of approach of police in order 
to enable him to escape is offence. 25 All. 261, Dis- 
sented : 21 C. W. N. 1062. and 72 I. C. 949, FoU. 
(Shadi Lai, C, J.) Tara Singh v. King Emperor. 

94 I.C. 131=7 Lah. 30= 
27 P.L.R. 218=27 Cr.L.J. 563= 
A.X.H. 1926 Lah. 206. 


PENAL CODE (1860), S. 218-GuiIt of offonder. 
—S. 216-B;— Harbouring, What is. 

' Assistance in any manner to evade appre- 
hension‘— Warning of the approach of Policer^An 
offence. 


S. 216 (B) lays down that the word “ harbour ” in- 
cludes the assisting a person in any way to evade ap- 
prehension. The idea that it, nevertheless, does not 
include giving false information to the Police with a 
view to assisting an outlaw to escape appears little 
short of a negation of the law, and one might almost 
say that such a view constitutes a direct encourage- 
ment to defeat the forces of law and order in dealing 
with what can only be described as a menace to the 
public. A warning given to a proclaimed offender of 
the approach of the police is an ofience under S. 216 B, 
I.P.C. (Pipon, J, C.) Akbar Ali v. Emperor. 

72 I.C. 949 = 24 Cr.L.J. 485 (Lah.). 

“S. 216-B — Lending pony. 

Where a pony was lent to the dacoits merely to 
facilitate them in removing the loot, Held the offence 
under S, 216-B was not committed, (Ryves, J,) 
Damuri V. Emperor. . 83 I.C. 711= 

22 A.L.J. 496 =6 L R.A.CP. 90= 
26 Cr.L.J. 151 = A.I.R. 1924 All. 676. 

“S. 218— -Applicability. 

Patwari filing false statement on oath^Ho 

duty to prepare'— Liable under S. 193 and not under 
S. 218. 


Where a parwari, in order to save the trouble of 
taking down the evidence, was directed by a revenue 
Court to prepare a written statement according to his 
papers and fie it, and where the patwari made such a 
statement on oath, the statement cannot be called a 
public document which it was his duty to prepare, and 
therefore on proof of patwari’s statement being false, 
he could not be prosecuted for an offence under S.218 
but under S. 193, Penal Code, for giving false evidence: 
5 All, 553, Foil. (Dalai, J.) Mehar Ban Ali u, 
SiTARAM. 118 I.C. 232=1929 A.L.J. 512 = 

10 L.R.A.Cr. 90=30 Cr.L.J. 874= 
12 A.I.Cr.R. 22 = 1929 Cr.C. 1= 
A.I.R. 1929 All. 374. 

— S. 218 — Essentials. 

^Recording statements not made — Destroying 

those made — Recording circumstances not tranS'> 
pired. 

A conviction under S. 218 can be maiutained only 
where it is established that during the investigation 
the accused recorded statements which were not made 
before him or destroyed the statements that were 
actually made or made a record of circumstances, 
which, as a matter of fact, did not transpire before 
him. 


Where a Sub-Inspector recorded what was stated 
before him and he recorded what he actually ^tn^ss^ 
ed, and where it was possible that he had a motive for 
recording the statement made before him knowing 
them to be false. 

Held : that the last mentioned fact alone was no 
ground for a conviction under S. 218., (Jai Lal^J,} 
Moxi Ram v. Emperor. 86 1.C. 661= 

7 L.LJ. 331=26 Cr.L.J. 837= 


26 P.L.R. 584=A.I.R.,l92f Lah. 461. 
— S. 218^Guilt of Offender. 

Immaterial — Sufficient ifi offenfi/e is brought 

to notice officially. , , 

For the purposes of a charge ui^Lder- S. 21,8 
actual guilt or otherwise of the ► pfifender. alleg^ as 
sought tp be screened frotp^ ppj|fshpent is immaterial^ 
It is quite sufficient tl^at the commission of a cogniz- 
able ofience has been brought, to ,t;|ie pf ef the 
[accused officially and that in brd^ ''to 
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PENAL CODE (1860), -S. 218-Inteppretation. 

offender the accused prepared tlie record in a 
manner which he knew to be incorrect. ( Jai Lai, J.) 
Moti Ram v. Emperor. 86 I.C. 661= 

7 L.L.J. 331 = 26 Cr. LJ. 837=26 P.L.R. 594= 
A.I.R. 1925 Lah. 461. 

*— S. 218 — Interpretation. 

"'Charged'^ 

‘ The word ‘charged’ in Sec. 218 is not restricted to 
the narrow meaning of enjoined by a special provision 
of the law. 27 Cal. 144 Rel. on. {Tekchand, J.) 
Nathumal V. Abdul Haq. 123 I.C. 841= 

31 Cr. L. J. 584= A.I.R. 1930 Lah. 159. 
MS. 218— Offence under. 

' •^Police officer — Rejxirt knowingly incorrect — 

Intent to injure — Guilty. 

• Where a Sub-Inspector of Police makes a report 
knowing it to be incorrect and with intent to cause in- 
jury to the complainant his act is clearly covered by 
S; 218. The word “charged” in S. 218 is not restricted 
to the narrow meaning of enjoined by a special provi- 
sion of the law. 27 Cal. 144 Rel. on. {Tekchand, J.) 
Nathumal v. Abdul Haq. 123 I.C. 841 = 

31 Cr. L.J. 584= A.I.R. 1930 Lah. 139. 
— S. 221— Applicabiliiy. 

Private and ‘public duties — Legal obligation 

wanting^No offence. 

The duties of a chowkidar as a private citizen ought 
not to be confounded with his duties as a public ser- 
vant. Where the legal obligation of the chowkidar to 
or’detain has not been established, there is no 
der^ction from his statutory duty within the purview 
bf SJ 221: and the chowkidar cannot be penalized for 
intentionally suffering a pilferer to escape from his 
detention. (Sen, J.) Bhagvan Din v. Emperor. 

, 120 I.C. 205=11 L.R.A. Cr. 8 = 31 Cr. L.J. 12» 

1930 A.L. J. 242 = 13 A.I. Cr.R. 126 = 
1929 Cr. C. 663 = A.I.R. 1929 All. 935. 
222— Intentionally aiding.’ 

— ■> Preparation to escape-^Facilitating attempt 

•^Attempt frustrated — ImmatcriaL 
The fact that the acts proved do not amount to an 
attempt to escape but constitute only a preparation 
to escape does not exculpate the accused because the 
offence of which he has been charged and convicted 
is the offence of intentionally aiding the prisoners in 
attempting to escape. It cannot be gainsaid that when 
the accused does acts done in order to facilitate the 
attempt of the prisoners to escape and that he does 
thereby facilitate an attempt to escape he can be pro- 
perly convicted under S. 222 and it makes no differ- 
ence that the attempt was in fact frustrated by other 
circumstances. (Hilton, J.) Maula Bakhsh v. 
Emperor. 119 I.C. 762 = 30 Cr. L.J. 1103 = 

1929 Cr. C. 190- A.I.R, 1929 Lah. 631. 
224 — Applicability. 

• Proceedings under S. 109, Cr, P, Code 

pending, 

A pe]^n who escapes from Police custody while 
proceedings under S. 109, Cr. P. Code, are pending 
against him commits an offence under S. 225-B and 
not under S. 224. (Kincaid, J. C, and Ken- 
A, C.) Emperor v. Khanu Kcri. 
77 I.C. 814=18 S.L.R. 301=25 Cr.L.J, 482 = 

^ ^ A.I.R. 1923 Sind 193. 

"--S. 224— Rgsentials. 

To sustain a charge under S. 224 or S. 225 the 
towt and detention should be legal, (KrisHnan, J,) 
Arumuga Goundan V, Emperor. 81 I.C. 312= 

’ 18 K-L-W. 818=25 tfr. L.J. 792- 

A:I.R. 1924 Mad. 384. 

offence” md **charged^* ex- 


PENAL CODE (1860), S. 225-A— Legal custody. 

plained — Escape from lawful arrest on charge 
subsequently not proved — Still guilty. 

An accused person legally arrested for an offence 
must submit to be tried and dealt with according to 
law. If he gains his liberty before he is delivered by 
due course of law he commits the offence of escaping 
from lawful custody under S. 224 ; 18 Mad. 401 and 
31 Mad. 271, Foil. 

The words “for any such offence” in S, 224 mean 
for any offence with which a person is charged or of 
which he has been convicted. 

The word “charged” is used in the popular sense 
as implying inculpation of an alleged offence as 
distinguished from a charge formulated after trial. It 
would therefore be an offence for a man to escape 
from custody after he has been lawfully arrested on a 
charge of having committed an offence although he 
may not have been subsequently convicted of such 
latter oftence : 28 Cal. 253 Foil. (Patkar and 
Baker, JJ.) Kalia Amra v. Emperor. 100 I.C. 988 = 
29 Bom. L.R. 168=28 Cr. L.J. 380= 

7 A.L Cr. R, 486=A.I.R, 1927 Bom. 96. 
— S. 224 — Obstruction. 

Assemblage of crowd with lathis^Arrest 


abandoned through fear — Ho obstruction. 

Where when a Sub-Inspector of Police was about to 
arrest an accused, a crowd carrying lathis began to 
assemble and the Sub-Inspector considered their 
appearance so formidable that he desisted from his 
intention of arresting the accused. 

Held : that the persons forming the crowd cannot 
be said to have caused illegal obstruction within the 
meaning of S. 224 or S. 225 nor was the person to be 
arrested guilty under S. 224. (Daniels, J,) 
Lalji V, Emperor. 86 I.C. 350=23 A.L.J. 32= 
6 L.R.A. Cr. 95=26 Cr.L.J. 766= 
A.I.R. 1925 All. 308. 

— S. 225— Lawful custody. 

Arrest by Forest officer without warrant— S, 225 

Under S. 63 a Forest Officer cannot arrest, without 
warrant, persons committing an offence under S. 29 
and his custody is not a lawful custody under S. 63 
within the meaning of S. 225, Penal Code. (Rankin 
and Duval, JJ,) Moslem Sirkar v. Emperor. 

102 I.C. 498=54 CaL 296=28 Cr. L.J. 562= 
A.I.R. 1927 Cal. 516. 

— S. 225— Offering resistance. 

With a view to prevent arrest amounts to. 

Threatening a Sub-Inspector of Excise in order to 
prevent himfrom making an arrest amounts to offering 
a resistance and illegal obstruction to lawful appre., 
hension of an offender, but where the obstruction 
has not been such as to constitute a serious offence 
the case does not call for heavy punishment. 
(James, J,) Bechu Mian v. Emperor. 

123 I.C. 68=31 Cr. L.J. 465=A.I.R. 1930 Pat. 344. 
— S. 223-A— Legal custody. 

Arrest without warrant under S, 55. Cr. Pro, 

Code^-Confinement of arrested person -- Legal 
custody. 

Section 55, Criminal P, C., is independent of 
Chap. 8 of the Code, which includes S. 110, although 
proceedings under that chapter might follow an arrest 
under S. 55 as a natural sequence and a police officer 
can therefore arrest or cause to be arrested without 
warrant or an order of a Magistrate any person who 
comes within provisions of S. 55. And where such 
person is arrested without warrant or order of 
Magistrate, confinement of such person is legal 
custody within the meaning of S. 225-A. : A.I.R. 1925 
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PENAL CODE (1860). S. 225-A— Negligence. 

Lah. 623, Dist. ; 35 All. 407, Ref. {Macpherson, J.) 
Ramnandan Singh v. Emperor, 

124 r.C. 638-1930 Cr. C. 7S = 
A.I.R. 1930 Pat. 103. 

— S. 225-A— Negligence. 

-^Omission to close door. 

Where a person properly arrested is confined in a 
ropm, omission to secure the door of the room, the 
main cause of escape of the prisoner from custody, 
is an indication of negligence. {Macpherson, J.) 
Ramnandan Singh v. Emperor. 124 I.C. 638- 
1930 Cr. C. 79-A.I.R. 1930 Pat. 103. 
-^S. 225-B— Applicability. 

“Search warrant to find a woman unlawfully 

detained in a house — Woman found in a field and 
taken custody of — 'Rescue from custody — No offence, 
A search warrant was issued to a police officer to 
search a house of a particular person to find out a 
woman who was alleged to be unlawfully* detained. She 
was not found in that house but was found in a field 
and was taken custody of. Accused rescued her from 
police custody. 

Held : accused cannot be convicted under Ss. 225-B 
and 353 as they did not rescue the woman from lawful 
custody within the meaning of S. 225-B, the woman 
not being taken custody of in accordance with the 
warrant. {Wort,J,) Chepa Mahton v. Emperor. 
113 I.C. 578-30 Cp. L-J. 175-11 P-L.T, 31 = 
12 A.I. Cr.R. 24-A.I,R. 1928 Pat. 550. 

— S. 223-B—- Arrest by oral declaration. 

Legality, 

An arrest by mere oral declaration not a legal 
arrest and consequently a person so arrested cannot 
be convicted under S. 225-B, of the Penal Code. 
{Kinkhede, A.J,C,) Harmohan Lal v. Emperor. 

113 I.C. 288-30 Cr. L.J. 128. 
— —An arrest by mere oral declaration is insuffici- 
ent. (Kinkhede, A, J^C.) Harmohan Lal v. Em- 
peror. 118 I.C. 288-11 N.L.J. 259- 

30 Cr. L.J. 128=12 A.I. Cr.R. 95. 

—S. 225-B— Authority to arrest. 

— ^ — ^Burden on prosecution to prove^Auihoriiy 
under some other provision of law^^Not sufficient. 
When a constable arrests a man and tells him 
expressly that he is doing so under a particular 
authority, which he claims to have, to arrest him and 
if such arrest is resisted, it will be for the prosecution 
^terwards to establish that the constable who arrested 
the man had power to act under the authority 
that, he claimed to have. It is not sufficient for 
the prosecution afterwards to say that the constable 
had authority under some other provision of law. 
A man is entitled to know when a constable is arrest- 
ing him. under what power he is acting and if he 
(constable) states that he acts under certain power, 
which the man knows he has not got, he is entitled to 
object to arrest and to escape from custody when he 
is arrested. (Krishnan, /.) Appaswamy Mudali, 
In re, 81 I.C. 51=47 Mad. 442- 

19 M.L.W. 504-34 M.L.T. 95-25 Cr. L.J. 563- 
A.I.R. 1924 Mad. 555-46 M.L.J. 447. 

— S. 225-B^Escape. 

^ '“•““From lawful custody — Not d>struetion^But 

offence under S, 225-B. 

Escape from lawful custody of a process server 
does not amount to obstruction to a public servant 
in the discharge of his duties, nor does the act of a 
person in running away and shutting himself up in 
a room and refusing to come out constitute volun- 
tary ** obstruction ”, but it constitutes an. otience 
S. 225-B. 2 B.H,C. 128 (F.B.) FoU. (Tefc“ 


PENAL CODE (1860), S. 225-B— Invalid warrant. 

chand^J,) Jamna Das v. Emperor. 103 I.C. 833— 
9L.L.J. 408 -8 A.LCr.B. 443- 
28 Cr.L.L 753-A.I.R. 1927 Lah. 708, 

Arrest not justified, , 

Where an arrest of a person by the police is not 
justified by law, and the person escapes fror(i police 
custody, he is not guilty under S. 225-B. {I^e 
Rossiqnol, J.) Kala v, EmpeBOR. 89 I.C. 400- 
26 Cr. L.J. 1360 -A.I.R. 1925 Lah. 623; 

^proceedings under Cr, P,C, S* 109 pending, \ 

A person who escapes from Police custody while 
proceedings under S. 109, Criminal P.C. are pend- 
ing against h jm commits an ofience under S. 225-3 
and not under S, 224. (Kincaid, J,C, and Kennedy^ 
A.J,C.) King Emperob v, Khanu Ko^. , 

77 I.C. 814-25 Cr. L.J. 462«» 18 S.L.R. 301- 
A.I.R. 1925 Sind 193. 

— S. 225-B— Essentials. 

Intentional resistance. 

An offence under S. 225-B is committed only 
when the resistance to arrest is intentional and that 
can only be when the person who makes the resia- 
tance knows that he is being or is about tp be arret- 
ed. {Dalip Singh, J,) Holmes, G.P.C. v, EmpeRoBa 
107 I.C. 772=29 Cr. L.J. 286=9 A.L Cr. R. 499— 
A.I.R. 1928 Lah. 824. 

— S. 225-B— Illegal custody. 

Judgment-debtor in the custody of a peon, 

A Civil Court is not empowered to leave a Judgment** 
debtor in custody of a peon after giving him tipa.e to 
pay up a decretal amount and such detention is not 
lawful custody within the meaning of the Penal Code. 
(Piggott, J,) Emperor v, Madho Singh. 

86 LC. 801-23 A.L. J. 189-26Cr.L.J. 865- 
47 All. 409-A.I.R. 1925 All. 8l8, 

—S. 225-B--IUegaI order. x xt 

Detention in Court under^Escape^No 


fence, , 

A Court passed order under 0. 38, R. 3, as followSJ 
“Surety is discharged. Judgment-46htor will reipsin 
arrested unless he can produce another sprety.’^, , ^e 
was also orally directed not to leave the C^urt. , In 
defiance to the order he left the Court. On being, 
prosecuted under S. 225-B. : ^ 

Held : as no order to find fresh, security was pass^,. 
the order was illegal and the judgment-debtor could 
not be convicted. (Fforde and SkemptJJ*) 

Singh v. Crown. 116 I.C. 7D9«30 F.L*R. 14T=?^< 
30Cr.LJ. 663-13 A.?.C|r.R. 

A.I.R. 1929 Lah. 

— S. 225*-B— Illegal warrant. 

Warrant for non-payment of tax ultra ytceSiT^, 


Resistance not punishable. 

Under S. 225-B resistance or obstruction to the ^ 
prehension of a person is made punishable only if me 
apprehension was “lawful,” but where the imposition 
of the tax, for the non-payment of which, 
are issued, is itself illegal and ultra vires^ 
tance to their execution cannot be punishable. ^ 
chand* J.) Dasoudhi v. Emperor. 197 LCk ff 
9 Lah. 424-9 A.LCrwR. 488-30 F.^R.^ 

29 Cr.L.J. 265- A.U- 


—S. 225-B^lEvalid warrant 

— of seahr-Resistanee no offence^ * 
The omission of the seal of the Oburt on a wajnan'6 
renders it void and a person .oljeriag resistance to .bjh 
prdiension on such a warraoit .does not 
offence under S. 225-B : 42 18 iipJ|;Lvd36i 

Ref. {'Mekchand, J:) < . .Dasoudhi v. Emperor. 

107 I.C. 601=9 Lah. 424^.1 
30 
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PENAL CODE (1860), S. 226-6— Legality of war- 
rant. 

— S. 225-B— Legality of warrant. 

> — Time extension hy one not empowered — En- 

dorsement by competent officer^Warrant is legal. 

The Nazir of the Court is incompetent to extend 
the time for the execution of a warrant, but where ex- 
tension is endorsed by the same officer who has ori- 
ginally issued the warrant and the endorsement ap- 
pears on the warrant itself the warrant is legal. 
(C. C. Ghose and Duval, JJ») Salimaddin v. Em- 
peror. 93 I.C. 1049 = 43 C.L.J. 234= 

27 Cr LJ. 553=1.I.R. 1926 Cal. 605. 
— S. 225-B— RcYision. 

— — Report hy munsijf — Treated as complaint'^ 
Prosecution irregular — Acquittal — No revision lies. 
The High Court will not -interfere in revision with 
an order of acquittal, passed by Magistrate of com- 
petent jurisdiction, on a prosecution for an alleged 
offence under S. 225-B of the Penal Code, irregularly 
instituted on a report sent in by a Munsif which was 
treated as a complaint. (Piggott, J.) Emperor v , 
Madho Singh, 86 I.C. 801=23 A.L.J. 189 = 

26 CP.L.J. 865=47 111. 409 = A.I.R. 1925 All. 318. 
^S. 225-B^Showing warrant. 

*^Warrant not shown when demanded — Arrest 

illegal. 

Any man who is being arrested, has a right to ask 
the officer arresting him to show him what power he 
has to do so. If the arrest is under a warrant, the 
man arrested is entitled to ask that the warrant be 
shown to him to see that he is being properly arrested 
and when the warrant is not shown to him and the 
arrest is made such an arrest will not' be a legal arrest. 
(Krishnan, J,) Appaswamy Mudaliar, In re, 

81 I.C. 51=48 Mad. 442=19 M.L.W. 504 = 
34 M.L.T. 952=5 Cp.L.J. 563 = 
A.I.R. 1924 Mad. 555=46 M.L.J. 447. 
—S. 227 — Nature of evidence required. 

-What must be proved hy documentary evU 
dence—What by oral. 

In a case under S. 227 the conviction of the accused, 
its date and the sentence passed should be proved by 
documentary evidence. Further the facts that the ac- 
cused person was granted a remission of punishment 
and that the conditions on which the remission was 
granted must also be proved by documentary evidence. 
But the fact that the accused is the person convicted, 
sentenced and granted remission and that he has com- 
mitted a breach of a condition of remission may be 
proved by oral evidence. The Magistrate should not 
overlook the requirements of documentary evidence 
and the accused should not be questioned at all until 
proper evidence is on the record. {Carr, J,) Nga. Po. 
Ngwe V, Emperor. 120 I.C. 692=7 Rang. 355= 
1929 Cp. C. 446 =31 Cp. L.J. 174= 
A.LR. 1929 Rang. 278. ! 

— S. 227— Sentence. 

— Exceeding powers under Cr, Pro. Code — 
Illegal, 

There is nothing in either S. 227, Penal Code or 
Burma Act to empower any Magistrate to pass a 
sentence in excess of that which he is empowered 
under the Criminal P. C., to pass. Thus if a Magis- 
trate sentences a person, convicted under S. 227 of the 
Code, and under S, 2, Burma Act, for a period which 
is in excess of his power, the sentence is illegal. 
(fiarr, J,} Nga Mya v. Emperor. 120 I.C. 693= 
7 Rwsg. 368=1929 Cr. C. 464=31 Cp. L.J. 175= 
A.LR. 1929 Rang. 279. 

a mffioient justification in a 


PENAL CODE (1860), S. 228 — Ingpedients of off- 
ence. 

The mere fact that an apology has been tendered 
by the accused is not a sufficient reason to secure for 
him impunity from punishment in a serious and grave 
contempt case. Rex v. Almon, (1765) Wilmot’s Opi- 
nions 243, applied. {Broadway, Addison and Cold^ 
stream, JJ.) Habib Sadullah Khan, In re. 

89 I.C. 833 = 6 Lah. 528 = 26 P.L.R. 772 = 
26 Cr. L.J. 1409=A.I.R. 1926 Lah. 1 (F.B.) 
■— S. 228— Contempt, what is. 

Marriage with a ward of Court without 

consent. 

The marriage of a ward of Court requires the con- 
sent of the Court and a marriage, or connivance of 
marriage, with a ward of Court without such consent 
is, apart from any other consequences which might 
follow, contempt of Court liable to be severely punish- 
ed : 42 Cal. 351, Foil. {Rupchand Bilaram and 
Desouza, A.J,Cs.) Premji Kanji v, Mt. Jeewibai. 
1081.0.668=23 S.L.R. 75=A.LR. 1928 Sind 129. 
— S, 228 — Exercise of discretion. 

— Technical, slight or trivial — Court may con- 

done — Likely interference with justice-^May not 
interfere unless fa%r trial is prejudiced. 

The contempt of Court is not a matter of mere form 
or technicality but of substance, and the jurisdiction to 
punish for contempt has to be very carefully and 
cautiously exercised. It is well settled that when the 
offence is technical or of a slight or trivial nature the 
Court may condone it. Even if the observation on 
the subject-matter of a proceeding may be likely to 
interfere with the course of justice and may techni- 
cally amoimt to contempt, the Court may not inter- 
fere, if it is not satisfied that such comments were 
calculated to prejudice the fair trial ; In re New Gold 
Coast Exploration, (1901) 1 Ch. 860. Ref. {Sulaiman, 
J.) Dangi u. Sheppard. 1930 A.L.J- 665= 

A.LR. 1930 All. 483. 

— S. 228 — Indipect answeps. 

Liable under S, 179 not S, 228. 

Where a witness, though persistently asked by the 
Court to give certain information, persisted in giving 
an indirect answer, 

Held : that this amounted to a refusal to answer 
question and that an offence under S. 179, was com- 
mitted but notone under S. 228. {Mukherji, J.) 
Har Narain V, Emperor. 84 I.C. 706= 

22 A.L.J. 1100=26 Cr. L.J. 354=6 L.R.A. Cp. 14. 
— S- 228— Ingpedients of offence. 

Intention to insult. 

The chief ingredient of the offence contemplated 
by Section 228 of the Indian Penal Code, is the inten- 
tion of the offender. The question is not whether a 
Judicial Officer felt insulted, but whether an insult 
was actually offered and intended. {Moti Sagar/j,) 
Parshotam Lal V. The Crown. 93 LC. 698= 
27 Cp. L.J. 474=A.LR. 1925 Lah. 210. 
'^Intentional interruption. 

Where there were two accused and where, when 
the Magistrate was examining the first accused, he 
found that the two accused were exchanging remarks : 

Held : that for a conviction under Penk Code, 
S. 228, there should be an intentional interruption to 
the Court and the action of the accused in the Magis- 
trate’s Court in the present case did not reasonably 
suggest such intention and would appear undoubtedly 
to have been adopted, in good faith in liieir own in- 
terests : 10 C. W. N. 1062 Ref. {Findlay, O, J, C,) 
Mahadeo $ingh V. Emperor. 91 LC. 242= 

8 N.L4. 190=27 Cp. L.J. 66=22 N-L-R^ 1= 
A.LR. 1925 Nttg. 
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PENAL CODE (1860), S. 228—Legal practitioner. 

— S. 228— Legal practitioner. 

-Disciplinary power over-^Suhordinate Court — 

Jurisdiction. 

(Per Full Bench .) — No power to punisli for con- 
tempt of an inferior Court now exists independently of 
the Indian Penal Code and the Contempt of Courts 
Act and no disciplinary power over legal practitioners 
or power to ‘punish for contempt outside the provi- 
sions of the Indian Penal Code is vested m the sub- 
ordinate Courts. (Mears, C. J., Sulaiman, Boys, 
Banerji, Young, Sen and JYiamatullah,JJ.) 

Mahant Shantha Nand v. Basudeva Nand. 

1930 A.L.J. 402=A.LR. 1930 All. 225. (S.B.) 
— S. 228 — Printed article- 

—Past life of accused — When amounts to con- 
tempt. 

Matter published in a news paper relating to the 
past life of an accused or to his antecedent character, 
particularly if it suggests an offence similar to that 
with which he is charged, is contempt of Court, as it 
must tend to interfere with the fair trial of that 
charge. (Sulaiman,J.) Dangi v. Sheppard. 

1930 A.L.J. 66S==A.I.R. 1930 All. ^83. 
— — Public criticism — Limit of— Test. 

If the scope of the inquiry or defence is very wide, 
it cannot be expected that, while the trial is going on, 
public criticism on all the various subjects involved in 
the inquiry should be entirely withheld. General 
comment on these various matters or historical events, 
so long as they do not directly refer to the part played 
by the accused, cannot be seriously objected to. Such 
criticism would not be a comment on pending pro- 
ceedings at* all nor would the publications of such ! 
comments ordinarily tend to interfere with the course 
of justice. The test to be applied is whether the 
publication is likely to prejudice mankind in favour of 
or against a party before the case is finally heard or 
whether it is likely to interfere with the due- course of 
justice. {Sulaintan, J.) Dange v. Sheppard. 

1930 A.L.J. 668=A.I.R. 1930 All. 483. 

Pending trial. 

The publication of comments on a case which is 
pending trial in a Court amounts to a contempt of 
Court if the comments are such as are likely to 
prejudice the administration of justice in the case. 
{Carr and MyaBu, JJ,) Emperor v, Maung Tin 
Saw. 109 I.C. 675 - 6 Rang. 39 = 29 Gr. L. J. 5S5 = 
10 A.I. Cr. R. 266 = A.I.R, 1928 Rang. 115. 

■ Decided case. * 

The publication of an article in a newspaper refer- 

ring to a case which has been decided may amount to 
and be treated as contempt, R. v. Gray^ (1900) (2 Q. B, 
36 and A.I.R. 1922 Bom, 426, foil. (Broadway, Addi- 
son and Coldstream, JJ.) Habib, In The Matter 
of. 89 I.C. 833=6 Lah. 528=26 P.L.R. 772 = 

26 Or. L.J. 1409= A.I.R. 1926 Lah. 1 (F.B.) 
— S. 228'— Sub-Registrar. 

Tiot a Court. 

In the absence of a direction by the Local-Govern- 

ment as regards the Sub-Registrar being a civil Court 
within the meaning of Ss. 480 and 482, Criminal P.C., 
an offence under S. 228, Penal Code, if committed be- 
fore a Sub-Registrar cannot be dealt with under 
Ss. 480 and 482, Criminal P. C. (Rankin, C, J. and 
Patterson, J.) Probhat Chandra v. Emperor. 

84 C.W.N, 56=A.I.R. 1930 Cal. 366. 
— S. 228— What is contempt. 

—Reasonable argument or expostulation — Ffoi 
contempt—StatCfnents amounting to—Vndermining 
of authority. 

If reasonable argument or expostulation is offered 
against any judicial act as contrary to law or the public 


PENAL CODE (1860), S. 235-Esseiitials. 
good, no Court could or would treat that as contempt 
of Court, but it is a very grave and serious contempt 
to accuse a Judge of High Court of having decided a 
case not according to the dictates of justice but in 
order to please and curry favour with others and to 
say that the door of justice (clearly including the door 
of High Court) has been closed against a particular 
community. Any act done or writing published, cal- 
culated to bring a Court or a Judge of the Court into 
contempt, or to lower its authority is a contempt of 
Court. Such contempt belongs to the category 
characterised as “ scandalising a Court or a judge.” 
R. V. Gray, (1900) 2 Q. B. 30 and In re Read Huggon^ 
son (1742) 2 Atk. 291, applied. 

The principle which is the root of and underlies the 
cases in which persons have been punished for attacks 
upon Courts and interferences with the due execution 
of their orders is not the purpose of protecting either 
the Court as a whole or the individual Judges of the 
Court from a repetition of them, but of protecting the 
public, and especially those who, either voluntarily or 
by compulsion, are subject to its jurisdiction, from the 
mischief they will incur if the authority of the Tribu- 
nal be undermined or impaired. Rex v. Davies (1906) 

1, K. B. 32 Foil. (Broadway, Addison and Cold- 
stream, JJ.) Habib, In the matter of. 89 I.C. 833= 

6 Lah. 528=26 P.L.R. 772 = 26 Cb.L.J. 1409= 
A.I.R. 1926 Lah. 1 (F.B.). 

— S. 230— Applicability. 

■ Coin used as ornamentStill Queen's coin— 

A coin may still, within the meaning of S. 230, be 
deemed to be a Queen’s coin even though it has 
ceased to be used as money, and the mere fact that a 
coin is being used as an ornament by soldering a ring 
to it does not transform it absolutely into a new 
article. By removal of that ring the coin in a defaced 
form will re-appear and may be capable of being 
accepted by ignorant villagers. The rules in the 
Resource Manual themselves require that a person 
who wants to have the defaced coins exchanged must 
at his own cost remove the solder and then tender 
the coins. The rules speai of a silver coin which has 
been defaced. It is obvious, therefore, that when 
these coins are tendered to a Bank they are not ten- 
dered as ornaments or other articles into which coins 
have been transformed, but are tendered as coins 
which have been defaced. (Sulaiman, /.) Mehtab^ 
Rai V. Emperor. 93 I.C. 154= 

27 Cv. L.J. 426=48 AIL 603= 

7 L.R.A. Cr. 59 =24 A.L.J. 842= 
A.I.R. 1926 All. SSJi: 

— S. 232— Sentence. 

Possessing implements and counterfeiHng— 

One transaction-^Sentences for both offences— 
Illegal. , , i 

The accused were charged under Ss. 235 and 232* 
Penal Code with being in possession of implements 
and materials for counterfeiting King’s coins and with 
actually counterfeiting King’s coins, and senteimed to 
various terms of imprisonment under each seotk)m 
Held that the possession of such inaplemeni^ and 
materials is part and parcel of the transaction of 
counterfeiting coin and therefore the sentences passed 
on the appellants under S. 235, Penal Code, were 
illegal. 14 P.R. 1904 Cr. Foil. (Abdul .Raoof^ 
Bishan Das v.. Emperor. < 71 LCL 1K)0= 

5 L.L.J. 272=24 €r. LJ;t2^= 
A>LR. 1924 Lah. 78. 

— S. 288— Essentials. a , ‘ 

—Mere possession np'offencs^InUnf^, ^0 

counterfeit necessary. * 
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PENAL CODE (1860), S. 235— Sentence. 

Mere possession of mstruments and materials cap^ 
ble of counterfeiting coins is no offence. To consti- 
tute an offence under S. 235, possession of such instru- 
ments should be with the intention of counterfeiting 
coins and the intention must be proved to establish 
the chmrge. 

Where the dies found were incapable of striking a 
complete coin. 

Held : it cannot be inferred against the accused 
that his intention was to manufacture coins. (Zafar 
AH, J.) Khadim Husain v. Emperor. 

84 I.C. 247 = 5 Lah. 392= 
26 Cr.L.J. 247 = A.I.R. 1925 Lah. 22. 

235—Seiitence. 

. E xemplary — Separate convictions for posses^ 

Sion of parts — Illegal. 

The offence of counterfeiting coin is very serious 
^nd an exemplary sentence should be given. But 
when a man is being convicted for being in possession 
of instruments or materials for counterfeiting coin, it 
is hardly right to convict him separately for being 
in possession of various parts of such instruments, or 
materials. {Dalip Singh, J.) Allah Wadhaya v. 
Emperor. 123 I.C. 525=1930 Cr.G. 19= 

31 Cp.L.J. 527 = A.I.R. 1930 Lah. 51. 

— P ossession and counterfeiting^Separate sen- 
Unces — IllegaL 

The accused were charged under Ss. 235 and 232, 
Penal Code with being in possession of implements 
^d materials for counterfeiting King’s coins and with 
actually counterfeiting King’s coins, and sent^ced to 
various terms of imprisonment under each section. 

Held, that the possession of such implements and 
materials is part and parcel of the transaction of 
counterfeiting coin and therefore the sentences passed 
on the appellants under S. 235, Penal Code, were 
illegal. 14P. R. 1904 Cr. Foil. (Abdul RaoofJ.) 
Pishan Das v. Emperor. 71 I.C. 700= 

5 L.L.J. 272=24 Cp.L.J. 236« 
A.l.R. Ib24 Lah. 78. 


PENAL CODE (1860), S. 268— What is nuisance. 

Mehtab Rai V. Emperor. 48 All. 603= 

7 L.R.A.Cr. 59=24 A.L.J. 842= 
A.I.R. 1926 All. 321. 

— S. 285— Essentials. 

Intention to defraud — Onus on prosecution. 

Where the accused was getting his grain measured 
with two kathas, which he borrowed for the purpose 
from another person, who told him that the kathas 
were passed by the Notified Area Committee and 
which were seized by the police, who found them to 
measure five tolas more than the standard katha and 
prosecuted the accused who was convicted under 
S. 265. 

Held : that the accused could not be convicted un- 
less it was proved that he knew that the kathas were 
incorrect or that before he used them, he tampered 
with them. Unless this was established, fraudulent 
intention on the part of the accused so as to convict 
him under S. 265 could not be presumed, one of the 
principal ingredients of the offence being the use of 
talse measure with intent to defraud. (Subhedar, A. 
J. C.) Bakhatlal V. Emperor. 116 I.C. 671= 
30 Cp.L.J. 692=1929 Cp.C. 263= 
13 A I.Cp.R. 120 = A.I.R. 1929 Nag. 239. 

— S. 268 — Encpoachment. 

Encroachment however small, upon public street is 
offence. 20 Cal. 665 Biss. 20 Mad. 433 and 14 Cal. 
656 Foil. (Le Rossignol and Fforde, JJ.) Emperor 
V. Nisal Muhammad Khan. 86 I.C. 1006= 

6 Lah. 203=26 Cp.L.J. 942= 
26 P.L.R. 127 = A.l.R. 1925 Lah. 454. 

— S. 268 — Essentials. 

-^Injury to public. 

The injury which constitutes public nuisance must 
be to the people in general, and not to particular 
class of people : 34 All. 345, Dist. (Dalai, J.) 
Munna Tewari V. Chandarbali. 110 I.C. 213= 
50 All. 871=26 A.L.J. 1285= 
10 A.I.CP. R. 201-9 L.R.A.CP. 118= 
29 CP.L.J. 661=A.I.R. 1928 All. 627. 


^S. 240^Knovledge as to countepfeit coin. 

Ho evidence as to, when he became possessed'^ 
S: 241 applies. 

there was no evidence as to whether at the 
ffme he became possessed of the counterfeit coins the 
accused knew them to be counterfeit, held, that the 
accused could not be convicted for an offence under 
Ss. 243 or 240, 1.P.C., and that the accused could only 
be convicted under S. 241 of the Penal Code. (Shadi 
Lalf C. J.) Bhan Singh v. Emperor. 

124 I.C. 688=31 P.L.R. 235=31 Cp.L.J 736. 


-S. 247*^Di)tninishing weight. 

•^oin soldered to ring and used as ornament 


— Cutting and clipping and making up deficient 
by solder — Offence under. 

V The rules in the Resource Manual themselves re- 
^re that a' person who wants to have the defaced 
coins exchanged must at. his own cost remove the 
solder and then tender the coins. The rules speak of 
h silver coin which has been defaced. It is obvious 
therefore,, that when these coins are tendered to a 
Baidt. they are not tendered as ornaments or other 
axheles into, which coins have been transformed, but 
tetidered as coins which have been defaced. If 
tekhfobe, an accused person dips and cuts away a 
ocw&ilhad makes., up- the deficit! weight by solder with 
intention b£ subsequently delivering it to a Bank, 
% would certainly be guilty of fra^p^bntly defacing 
g ]^revious ‘ dcc^ipn the coin 
[ as a ’we^iring orha^n^nt. J.) 


— S. 268 — Right to prosecute. 

— By public officer as such. 

A public ofiScer’s right to prosecute as a member of 
the public, is not taken away because he did not pro- 
fess to complain as an ordinary person but as a public 
ofi&cer. (Wallace, J.) Molaiappa Goundan v. Em- 
peror. 115 I.C. 242=30 CP.L.J. 432= 

52 Mad. 79=28 M.L.W. 621 = 1 M.Cp.C. 317 = 
A.I.R. 1928 Mad. 1235-55 M.L.J. 715. 

— S. 268^What is nuisance. 

— -^-Slaughtering of cattle. 

Slaughtering of cattle in a village in a particular 
area surrounded by walls is not necessarily a public 
nuisance. (Addison, .J) Chuhar v. Emperor. 

116 I.C. 706-30 CP.L.J. 660=13 A.I.Cp.R. 70= 
A.I.R. 1929 Lah. 252. 

-^Closing channel outlet inundation of villages 

— Public nuisance. 

Where the water which used 1o be collected in the 
neighbouring villages, and which used to pass through 
a natural channel by way of an opening in a bandh, 
had been stopped, resulting in the inundation of a 
large area in that locality covering lands of several 
villages and in the destruction of the entire crop sown 
in that area and also making it impossible to. sow 

further crops thereon. 

Held : that the case was covered by S* 268 and the 
nuisance must be considered hot to be a nuisance of a 
private character but one which may Ibgiffmately be 
called a public nuisaacc. (Ook^mn Mi^ra, J 
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PBNAL CODE (1860), S. 268— What is nuisance. 

Bhagwan Bakhsh V. King-Emperou. 

99 LG. 939=^4 O.W.N. 76=28 Cp.L.J. 203= 
7 l.I.Cr.R. 540=A.LR. 1927 Oudh 122. 
-^—^Spread of prickly pear. 

Allowing prickly pear to spread on to a road used 
by the public is a public nuisance within the definition 
of S. 268. {Wallace, J.) Molaiappa Goundan v. 
Emperor. 116 1.C. 242=30 Cp.L.J. 432= 

62 Mad. 79 = 28 M.L.W. 621 = 1 M.Cr.C. 317= 
A.LR. 1928 Mad. 1233 = 56 M.L.J. 715. 
— S. 272— Mixing of pig’s fat in ghee. 

Mixing of pig’s fat with ghee and selling the mixture 
would be noxious to the religious and social feelings of 
both Hindus and Mahomedans but such an act would 
not come within the meaning of the expression 
'noxious as food’ which occurs in S. 272. The word 
“noxious” had it stood by itself, might have had a 
wider meaning. (Sulaiman , J ,) Ram Dayal v. 
Emperor. 83 I.C. 1004=46 All. 94= 

21 A.L.J. 875=5 L.R.A. Cp. 20=26 Cp.L.J. 220= 
A.LR. 1924 All. 214. 
— S. 273 — Mixing milk and water. 

Milk is not rendered noxious by being mixed with 
water. The mixture of milk and water is often used 
as drink in the summer. So a person who exposes for 
sale milk adulterated with water is not guilty of an 
offence under S. 273. (Shadi Lai, C. J.) Dhawa v. 
Emperor. 89 I.C. 961=26 Cp. L.J. 1441 = 

A.LR. 1926 Lah. 49. 

— S. 278 — Scope. 

— Public, not private nuisance contemplated. 

Throwing of a human skull in a highly offensive 

condition out of malice into a private dwelling a bouse 
does not warrant conviction under S. 278. The section 
is directed against a public and not a private nuisance. 
(Fazl AliJ^ Rahim Mian u. Emperor. 116 I.C. 48 = 
10 P.L.T. 87=S0 Cp. L.J. 556 = 12 A. L Cp. R. 441 = 

A.LR. 1929 Pat. 113. 

— S. 279— Enhanced sentence. 

Injury — Victim left unheeded— ^Additional 

sentence. 

Every case of collision between a motor-car and a 
pedestrian must be judged on its merits. 

A person was fined Rs. 20 for injuring a woman 
caprying a Idad of grass, in a spacious street, by 
driving his car rashly and negligently. He left her 
lying in the street after she was so injured and went 
on his way. He was fined I^s. 20 by the trial Court. 

Held : that the offence was a serious one and 
justified an additional punishment of 3 months 
rigorous imprisonment. {Stuart, C. J, and Haza, /.) 
Emperor V. Aghan. 104 LC. 910=4 O.W.N. 768= 
28 Cp. L.J.894=A*LR. 1927 Oudb 441. 
— S. 279-~Bssentials. 

—-^’^Danger to public. 

If there is no danger to the public, outside the car 
who are using the road no offence under S. 279 is 
committed. {Barlee, J, C.) Mahomed Jamal v. 
Emperor. 119 I.C. 536=30 Cp. L-J. 1077 = 

A-LR^ 1930 Sind 64. 
279— OjBfence undep special law. 

— — ■ -- T rial under either legal. 

The facts which have to be proved . in both cases, 
i, a,, under S. 279, 1. P. C. and Motor Vehicles Act, 
S. $, are substantially the same, and the ofience 
comes eq[ually well under either definition ; and there 
can be no question of prejudice to the accused 
whether the conviction is under the one or the other. 
{Bgfnerji, J,) Charan Singh v. Emperor. 

88 I.C. 998=23 A.L.J. 790=26 Cp. L.J. 1254 = 
6 L.R.A. Cp, A-LR. 1926 AIL 798- 
Cr. D— 125 


PENAL CODE (1860), S. 287— Applicability. 


'—Not proved— no conviction under Section, 

The finding of a Magistrate that the accused was 
not guilty of an offence under S. 34 of the Police Act 
necessarUy and logically means that the accused 
could not be convicted of an offence under S. 279 of 
the Penal Code. {Saner ji,J,) Dhum Singh v. 

Emperor. 88 LC. 1=23 A.L.J. 436 = 

6 L.R.A. Cp. 143=26 Cp. L.J. 1057= 
A.I.R. 1925 All. 448. 


— S. 278 — Rash and negligent manner. 

—Forcing way past a car in front. 

Where the accused saw another car approaching 
him on its proper side of the road and where 
he ought to have drawn in behind the water-cart 
passing in the same direction as the accused and not 
have attempted to force his way past it in front of the 
oncoming car. 

Held : that such conduct on the part of the accused 
came within the purview of S. 5 of the Motor 
Vehicles Act, and that the conviction was a proper 
one. {Saner ji, J,) Charan Singh u- Emperor 
88 LC. 988=23 A.L.J. 790=6 L-R.A. Cp. 130 = 
26 Cp. L.J. 1254 = A.LR. 1925 AIL 798. 
— S. 279 — Separate convictions. 

- —Convictions under Ss. 337 and 304-A, 1, P, C, 
— Separate conviction under S. 279Sustainability, 
Held, that a conviction under S. 279, 1.P.C. cannot 
separately stand if the accused is convicted under 
Ss. 337 and 304 of the Code. {Waller and Anantha- 
krishna Iyer, JJ.) Collett v. Emperor. 

1929 M. W. N. 395. 
— S. 283— Essentials fop oonviction 
—Obstruction causing danger or injury neces- 
sary for coftvicHon, 

Proof of obstruction to the road so as to cause 
danger or injury to any person using the road is 
necessary for conviction. Therefore where one 
accused pleaded to be excused, admitting that he 
obstructed the road under mistake without admitting 
that danger or injury was caused to any person, con- 
viction cannot be had. {Moti sagar, J,) Emperor v, 
Ghulam Baza, 81 L C. f95=25 Cr. L. J. 707= 

A. L R. 1928 Lah. 153. 
— S. 283 — Public way, what is. 

Pathway over private land— 'Customary 

right of way — How established, 

A pathway, which lies over a private land and 
which is used by the villagers and perhaps by the 
inhabitants of some of the villages, but with regard 
to which there is no testimony of universal user 
sufficient to raise a presumption of dedication to the 
public, is not a public way within the meaning of 
S. 283. To establish a customary right of way to the 
same pathway the Court must be satisfied of the 
reasonableness and certainty of the user and that 
such user was not permissive nor exercised by stealth 
or force and that the right has been exercised for scucti 
length of time as to suggest that bv agreement of 
otherwise the usage has become the customary law or 
the particular locality : 17 All, 87 ; 33 All, 

2o Mad, 389 and 23 Bom, 666, Ref. (Mukerji,J,) 
Pram Nath v. Emperor, 33 C,, W* R, 91d.sss 

A J.R. 1939 Cal. 286- 


—S. 287— Applicability, 

— — S. 304-A distinguished-r-Under S, 207, 
act not directly oau^e of death, i 

Section 304- A only applies to such acts of r the 
accused as are rash and negligent and are directly the 
cause of death of another person, , , ■ 

F took lease of a ffpur mill .with as . partner 'jvhp 
was. to, act as manager. . I? employed to,-jactas 

with a leather belting was installed in 
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PENAL CODE (1830), S. 290--*Collectioii of crowd, j 
the mill but part of the belting protruded outside the 
building. Two girls playing nearby were caught in 
the belting, one being killed and the other crippled. j 

Held ; that the offence by M and R was under i 
S. 287 and not under S. 304-A. They had negligently 
omitted to take care of the machinery as was sufficient | 
to guard against probable danger to human life but | 
they never intended to cause the injury. The girls j 
•had no right to go to the mill compound. | 

But F who had not taken any active part in the I 
management of the mill could not be held liable even j 
under S. 287. {Jai Lai, /.) Mohri Ram v. Emperor. 

A. I. R. 1930 Lah. 453. 
-*S. 290 — Collection of crowd. 

Sale of Satta tickets-^Crowd of customers 

dbstrucing traffic — No offence. 

Where it was alleged that a person was selling satta- 
tickets at his shop with the result that 10 or 15 custo- 
mers collected outside and obstructed the traffic in the 
public street adjoining the shop : 

Held: that the facts did not constitute an offence 
under S, 290. The assembling of 10 or 15 customers 

• and the obstruction of traffic could not be considered 
to be the direct or necessary consequence of the offer 

• of satta tickets for sale : 28 1,0. 110; A.I.R. 1928 

Mad. 1235 and 14 Mad. 364, Dist. {Bhide, J.) 
Nanakchand V. Emperor. 1929 Cr. C. 368= 

AJ.R. 1929 Lah, 801. 
-^^~Person responsible for the crowd is more 
guilty. 

If a crowd collects and obstructs the traffic so as to 
cause a nmsance, the person who is directly responsi- 
ble for the crowd collecting is obviously not less, but 
more guilty than the other persons who form the 
crowd and this would be equally the case whether he 
were inside or outside his shop at the precise moment 
when the police appeared, (Daniels, J.) Hoppo- 
Mal V, Emperor. 83 I.C. 695=22 A.L.J. 662 = 
5 L.R.A. Cr. 98 = 26 Or. L.J. 135 = 
A.I.R. 1924 All. 568, 

■ — S, 290— Essentials for conviction. 

^Annoyance to one person sufficient, 

' It is necessary in order to establish a charge of 
committing a nuisance in a public place to the annoy- 
ance of residents or passengers in the locality, to 
prove that somebody was annoyed. Annoyance to 
one person is sufficient. If a public servant, likely a 
municipal employee whose duty it is to look after the 
cleanliness of the streets sees anybody easing himself 
in a public place or street be is not unlikely to be 
annoyed. {Walsh, J.) Lallu Ram v. The Crown. 
77 I.C. 188=21 A.L.J. 772 = 4 L.R.A. Cr. 218 = 
25 Cr. L.J. 332 = A.I.R. 1924 All. 194. 

— S. 290— Joint owner. 

—A joint owner is responsible in law for nuis- 
ance caused by his property. (Wallace, J.) Molai- 
APPA Gounden V, Emperor. 115 I.C. 242 = 

30 Cr. L.J. 482=52 Mad. 79 = 28 M.L.W. 621= 
1 M. Cr. C. 317=A.I.R. 1928 Mad. 1235= 
65M.L.J.715. 

S. 290— Noise for keeping thieves away. 

^Riuisance, not committed. 

A chawkidar is perfectly within his right as a 
chaukidar to make noise so as to scare away thieves 
and bad characters from the house of his master even 
’ fhough by so doing he may hurt the susceptibilities of 
‘the lughstrung and ner'«ous neighbour.His action does 
not amount to public nuisance.(S^M«^^^, C,J.)Emperor 
m EAl^GBAkAN Ahir. 96 I.C. 876=29 O.C. 302= 
3 aW.N. 526=27 Cr. L,J. 1020= 
Oudh 414. 


PENAL CODE (1860), S. 294-A— Chit fund. 

— S. 292— What constitutes offence. 

Advertisement of photos containing word 

^'asan''* not necessarily obscene. 

An advertisement of Kok Shastra contained words, 
“coloured pictures (photos) of 84 postures (asan) of 
men and women with interesting descriptions of 
these.” The advertisement did ^ not contain any 
posture offensive to senses nor did it suggest any in- 
decent, obscene or immoral ideas. 

Held : that there was nothing obscene in the word 
“asan” and it did not necessarily mean the posture 
formed at co-habitation ; the advertisement did not 
come within the purview of S. 292. (Jwala Prasad, 
J.) Jagat Narain V , Emperor. 110 I.C. 805 = 

10 A.I.Cr.R. 463=29 Cr .L. J. 773 = 
A.I.R. 1928 Pat. 649. 

Vulgar abuse and ridicule-Filthy language — 

If obscene. 

There were acute differences among the members 
of the Dawood Bohra community as to the exact posi- 
tion of their head priest. The accused who belonged 
to the minority published two pamphlets. In the first 
pamphlet there was provoking language in which 
there were vulgar abuses and ridicule of the head 
priest and his followers. The second one contained 
opprobrious epithets to the head priest and his 
followers. These pamphlets were distributed broad- 
cast among the followers of the head priest, Heldj 
per Shah, J., that an offence under S. 292 was not 
committed by the publication of the first pamphlet 
since applying the test whether the tendency of the 
matter charged as obscene was to deprive and corrupt 
those whose minds are open to immoral influences it 
could not be said that the pamphlet was obscene. 
Per Hayward, J, — The pamphlet offended against 
S. 292 as it presented to the mind or view something 
which delicacy, purity and decency forbade to be 
expressed. Corruption and depravity of mind are 
encouraged by the employment of filthy language 
tending to debase the high purpose of sexual relations 
even when it is used primarily to arouse religious 
passions; at least retort and repetition of filthy langu- 
ages will necessarily lower the standards of morality. 
(Shah and Hayward, JJ.) Rahimatalli v. 
Emperor. 62 I.C. 401=22 Or^L.J. 513= 

22 Bom. L.R. 166. 

— S. 294-A— Chit Fund. 

'---Certainty of distribution of profits— Drawing 

by lots— Not a lottery. 

The plaintiff and the defendant promoted a ‘Chit 
Fund.’ A capital fund of Rs. 500 a month was 
raised by 500 subscribers, subscribing, each one rupee 
per mensem. At the end of the month, there was a 
drawing by lot and the subscriber, who drew the 
ticket was paid Rs. 50 and his connection with the 
transaction fonhwith ceased. This process was 
repeated month after month, till the end of the 49th 
month. At the close of the 50th month, each of the 
remaining subscribers was paid Rs. 50 and the stake- 
holders divided the profit and the fund was dissolved. 

Held that the chit fund was not a lottery* 

Per Venkatasuhba Rao, J. — In this case, while 
chance determines the disposal of the interest earned, 
there is absolute certainty, with reference to the 
distribution of the capital fund itself. Though it 
may be said it is a small element of chance that 
tempts some to join the fund, the dominant feature 
of the transaction is that it enables a large number 
to gradually lay by money and receive their savings 
in a lump sum and the scheme is in their case an 
incentive to thrift. 

jh^word ‘lottery’ is not defin^ either iu the 
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PENAL CODE (1860), S. 294-A— Goods. 

Indian Penal Code, or Act 5 of 1844, nor in the 
English Statutes. When the scheme has for its object 
the carr3dng on of a legitimate business, the fact 
that it provides for the distribution of its profits in 
certain events by lots will not vitiate the scheme. All 
chit-funds, the main object of which is the promotion 
of co-operation, prudence and thrift ought to be regard- 
ed as legitimate, even though there is an element of 
chance. If by the time a society of this kind became 
known to the public, all its members were ascertained 
and there is no invitation to any member of the 
public to join it, it cannot be said that any person 
keeps a lottery ojQfice, at which the public were invited 
to join and to pay, within the meaning of the English 
Acts or S. 294- A of the Indian Penal Code. That is 
it is not that every lottery constitutes an offence but 
the keeping of a lottery office, which is a standing 
invitation to the public, that constitutes the offence. 

(English and Indian Case Law discussed.) (1858) 

1 S.D. 54; 1 M.H.C. 448 and 22 Mad. 212 Walling 
ford V. Mutual Society (1880) 5 A.C. 685 Foil. 1919 
M.W.N. 570 and A.I.R. 1925 Mad. 281 Dist. (Ramesam 
and Venkatasubba Rao, JJ.) Shanmuga Mudali 
V. Kumaraswami Mudali. 90 I.C. 420 «=» 

21 M.L.W. 403*1925 M.W.N. 655=48 Mad. 661 = 
A.I.R. 1925 Mad. 870. 

— S. 294-A— Goods. 

---^-^Includes immovable property. 

The expression goods ” in S. 294- A applies not 
only to moveable but also includes immovable 
property. {Wallace and Madhavan Nair^ JJ.) 
C. M. Pedda Mulla Reddi, In re. 99 I.C. 36 = 
50 Mad. 479=24 M.L.W. 655=1926 M.W.N. 949» 
38 M.L.T. 136=28 Cp. L.J. 4« 

7 A.I. Cr. R. 172=A.I.R. 1927 Mad. 66 = 
51 M.L.J. 685. 

— S. 294-A— Lottery. 

Actual drawing essential“^Five rupee notes 

in some cigarette packets— ‘Publishing pamphlet 
setting out facts— No offence. 

The accused, who was a dealer in cigarettes had 
caused five-rupee notes to be placed in some packets 
and any purchaser of a packet of the cigarettes sold 
by the accused stood a chance of getting a packet of 
the cigarettes containing a five-rupee note. He also 
published a pamphlet in which these facts were set 
out. He was accused under S. 294- A of publishing a 
proposal relating to a lottery. 

Held : that the word “ drawing ” is used in 
S. 294-A in its physical sense and that the actual 
drawing of lots is an essential ingredient of the offence 
under S. 294-A, Although the transaction in question 
amounted to a lottery. [Barret v. Burden, (1893) 
63 L.J.M.C. 33; Hunt v. Williams, (1888) 52 J.P. 821; 
Taylor v. Smctten, (1883) 11 Q. B. D. 207] ; as there 
was no such “ drawing and further as there was no 
proposal to pay any sum on any event or contingency 
relative to the drawing of any lot, no offence under 
S. 294-A was committed : 35 P. R. 1917 Cr. ; A.1,R, 
1925 Bom. 26, Rel. on; P. R. No. 17 of 1910, Dist. 
{Patkar and Baker, JJ.) Nazirally v. Emperor. 

112I.C. 777 =30 Cp.L-J. 9=53 Bom. 57= 
a A.I. Cr. R. 515=30 Bom. L R- 1426= 
A,I.R. 1928 Bom. 550. 
— S. 284-A—‘PropoBal to pay# ' 

Lottery ticket— Statement that prizes %f any 

due will be paid — If proposal to pay. 

A lottery is an arrangement for the distribu^n of 
prizes by chance among persons purchasing tickets. 
If in a lottery ticket it is stated that the prize if any 
due on the number of ticket will be paid, the ticket 
do^ contain a proposal invituig person to take part in 


PENAL CODE (1860), S. 295— Entry by untouch- 
ables. 

tbe lottery, and by acquiring the ticket the purchaser 
or acquirer accepts the proposal. Distribution of 
ticket with such a proposal amounts to publishing the 
proposal. 

Kennedy, J. C. — A mere casual and gratuitous 
delivery of a lottery ticket is not necessarily the publi- 
cation for a proposal within the meaning of S. 294-A. 
(Kennedy, J.C., and Tyahji, A.J.C.) F. A. D’SouZA 
v‘. Emperor. 95 I.C. 313=20 S*L.R. 192= 

27 Cr. L.J. 777 = A.I.R. 1926 Sind 213. 

Publication of terms for prizes on horses 

winning at Derby races is offence. 

The accused issued a circular for the sale of tickets 
for prizes on horses winning at the Derby races, on 
starters, and for other special priares. The circular 
stated that the *' Sweep will be closed on... and the’’ 
draw under the supervision of the patrons stated in 
the tickets will take place on... Prize winners will be 
notified by telegrams.” 

Held : that the accused published a proposal to 
pay a sum for the benefit of any person, on any 
event or contingency relative or applicable to the 
drawing of any ticket, lot, number of figure in a 
lottery and was liable to punishment. It was not 
necessary that the payment proposed to be made 
should be made by the person advertising. (Macleod, 
C, J., and Coyajee, J.) Chimanlal Pranjivandas 
Gheewala V. Emperor. 87 I.C. 516= 

26 Cr. L.J. 980=27 Bom. L.R. 363= 
A.I.R. 1925 Bom. 243. 

P ublication that lottery tickets were had at a 
place— If proposal. 

The publication that lottery tickets can be had at 
a particular place is not sufficient to constitute a 
publication of a proposal to pay any sum on any 
event or contingency relative or applicable to the 
drawing of any ticket in any lottery not authorised by 
Government as provided in the second paragraph of 
S. 294-A. (Shah, Ag. C. J., and Fawcett, J.) 
Emperor v. Rajappa Murigappa. 83 1.C. 1006= 
26 Cr. L.J. 222=26 Bom- L-R. 968 = 
AJ.R. 1925 Bom. 26. 


*—*8. 294-A^Publication. ^ 

—Delivery of ticket books of a lottery is suffiaent 

publication. A.I.R. 1926 Sind 213, Dist. (Zafar Alt 
and Bhide, JJ.) Emperor o. Diwan Chaj^d. 

1930 Cr, C. 97=A.I.R. 1930 Lah. 81, 
— S. 294-A.-- Scope, ^ ^ 

Keeping lottery officer— Pubhcai ton of proper 

sal— Scope of Civil law. 

The Criminal Law by S. 294-A, I.P.C, only makes, 
punishable the keeping of an office for holding a 
lottery and the publication of proposals for drawing 
a lottery. The civil law however goes further a.nd 
prevents obligations arising out of lotteries being 
enforced , in a Court of la\y, whether the lottery is 
held in an office to which the public have access or 
in a private place to which admission is not to be 
had for the mere asking. (Spencer and Madhavan 
Nair, JJ.) , Veeranna^ AMi&Alan v, Ayyachi 

amealan, 552 * 

22 M.L.W. 772=1925 M.W.K. 857= 
A.I.R. 1926 Mad. 168=49 M,L.J, 791. 
— S. 295— Entry by wtouchableiB. ' . 

—Untouchable entering temple and defihng 

sacred object. . ’ . . . 

Whep custom observed for many centua^ ordains 
that an untouchable whose* vfery touch is in the 
opinion of devout Hihdijs pplhffffin should npt enter 
the.didQsuxe sUrrouhdi^ the shrine of an:^ Hindu 

with that knowled^a 
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PENAL CODE (1860), S. 29S— Essentials, 
deliberately enters a temple and defiles the idol he 
commits an offence witHn the purview of S. 295. 
(Prideaux, AJ.C,) Atmaram v, Kikg-Emperor. 
76 I.C. 299-25 Cr. L.J. 155=A.I.R. 1924 Nag. 121. 
— S. 295— Essentials. 

——Intention or knowledge to insult. 

The accused, -when he was rebuilding his house, 
had no idea that he was likely to do any damage to 
the walls of the mosque by placing the ends of his 
rafters in them. He could not have known that 
such damage was likely to result as would be consi- 
dered by Muhammadans as an insult to their religion. 

Held, that the accused was not guilty under S. 295. 
{Martineau, J.) Sahara Ram v. The Crown. 

67 I.C. 586=3 L.L.J. 247. 

—*8. 295 — Sentence. 

— Criminal trespass into Hindu temple — 

Consecutive sentences for both offences — Improper. 

When the accused enter into a Hindu Temple and 
damage its property, the offence under S. 447 is in- 
separable from that under S. 295 and it is improper to 
pass consecutive sentences for each of the offences 
under the sections, for both really are one and the 
same offence. {Pullan, A.J.C.) Bahra v. Emperor, 
82 I.C. 37=25 Cp.L.J. 1173=A.I.R. 1925 Oudh 50. 


— S. 297— Essentials. 

— E ntering mosque for prayer — Uttering abuses 

— Intention to insult made out hut trespass was not 
— Hoi liable. 

. The petitioner had gone to mosque for midday 
prayer as usual ; when the service was over he was 
ask^ by some others why he had on former occa- 
sions abused the moulvi and the congegration. On his 
attempting a denial, witness was sent for and an 
altercation followed, the petitioner then began to 
abuse all and sundry employing obscene epithets and 
uttering threats. ' 

Held that the intention of wounding the feelings 
of the moulvi and congregation was quite clear but 
the alleged “ trespass ” was not and that the con- 
viction under S. 297 was wrong. 

Held further that the mere fact that the petitioner 
was a trustee does not take this case out of the purview 
of S. 297, and in the circumstances an offence under 
S. 504 was committed and that being a cognate 
offeree conviction was altered under that section. 
(May Oung, J.) Mustan v. Emperor. 81 I.C. 41= 

1 Rang. 690=25 Cp. L.J. 553= 
A.I.R. 1924 Rang. 106. 

— S. 297—' Trespass ’ 

— Meaning of. 

The word trespass in the section must be taken in 
its original meaning and there is no reason to restrict 
the meaning of the word which covered any injury or 
offence done and to couple it with entry upon property. 
18 A. 395 ; 33 A. 773, Foil, Where A was found in a 
mosqtze having sexual intercourse with a woman B, 
both A and B were held guilty under this section. 
(Ryves^ J.) Mogsud Hxjssain v. Emperor^ 

73 I.C. 935=45 All. 529=21 A.L.J. 455 = 

4 L.R.A. (Cr.) 79-24 Cr.L.J. 711. 

AJ,R. 1924 All. 9. 


‘^ot the trespass in S. 441. 

^ec^ion 441 cannot be read into S. 297 with any in- 
telligible result. The term "trespass*' in S, 297 appears 
to^ir^ean any violent or injurious act committed in 
place and with such knowledge or intention as 
ned % %t Secdqn, 40 Cab 548 and 23 P.R. 
Ref. ^ay Oung, J.) Mustan v. EiiIPEROR. 
fe;. U Rwg- e90»23 Cr. t. J. 553 = 

^ ■ Aa»R;i92SRaai, 106. 


PENAL CODE (1860), Ss. 299 & 30C— Attack by 

several persons. 

— Ss. 299 and 300. 

Abettor. 

Attack by several persons. 

Culpable Homicide or murder. 

Duty of Court. 

Evidence. 

Exception. 

Intention. 

Interpretation. 

Killing under officer’s orders. 

Knowledge. 

Motive. 

Murder or Hurt. 

Nature of weapon. 

Overlapping. 

Private defence 

Provocation. 

Sentence. 

Sudden fight. 

Sufficient or likely to cause death. 

— Ss. 299 & 300— Abettor. 

Confederate armed for eveniuality^Lia^ 

biliiy. 

A confederate accompanying the murderer on his 
murderous errand armed with a weapon to meet all 
eventualities is just as* much responsible for the murder 
as - his associate, though he does -not actually inflict 
any injury on the deceased : A.I.R. 1925 P.C. 1, Ref. 
(Shadi Lai, CJ. and Agha Haider, J ) Shera v. Em. 

I peror.116 I.C. 613 = 30 Cr.L.J. 637=1929 Cr.C. 423= 
13 A.I. Cr.R. 41=A.I,R. 1929 Lah. 791. 
— Ss. 299 & 300— Attack by several persons. 

Common intention to cause death liable for 

murder. 

Where the evidence showed that four men armed 
with deadly weapons pursued the deceased and set 
upon him and killed him, 

Held : that their common intention was to cause 
his death or to cause such bodily injury as was likely 
to cause death and under these circumstances all those 
who took part in the murderous assault upon him 
were guilty of murder. (Soott-Smith and Harrison , 
JJ.) Bhag Singh v. Emperor. 69 LG. 449= 

A.I.R. 1924 Lah. 415. 

One of two killed — Intention to kill him 

presumed. 

Where several persons attack two men A and B, 
but kill only B, whether their object was to get at A, 
more than at B, or whether they went at B, mistak- 
ing him for A, they shall be taken to have intended to 
kill B and there can be no question of B’s death 
being accidental. (Shah and Crump, JJ.) Ganga 
Ram V. Emperor. 62 LC. 545=22 Cr. L.J. 529= 

22 Bom. L.R. 1274. 

Lathi blows directed at the head — Knowledge 

imputed. 

Where ‘three persons attack with lathis, the blows 
being directed at the head they must be imputed 
with the knowledge that they were likely to cause 
death, (Broadway^ J,) Harnama v. Emperor. 
60 I.C. 676=22 Cr.L.J. 276-3 U. P. L. R. (Lah.) 34. 

Common intention is to cause grievous hurt^ 

One member causing death — Several liability. 

Where one member of an unlawful assembly, 
actuated with the common intention of causing 
grievous hurt, but actually causing death, is respon- 
sible for causing another’s death, he is guilty under 
Ss. 147 and 304 and the rest under S. 304 read with 
S. 1491 {Lindsay, J. C. and Wazir Hasan, A.J,C.) 
Barku Singh u. Emperor. 60 I.C. 679= 

22 Cr.L J. 219=7 671. 
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PENAL CODE (1860). Ss. 299 & 300— Culpable | 
Homicide or Murder— Attack on man unarmed. 
— Ss. 299 & 30C— Culpable Homicide or Murder- 
Attack on man unarmed. 

Heat of passion — Undue advantage of 

victim's helplessness — Murder. 

Where the accused look undue advantage of the 
victim, who was lying on his charpoy when he was 
attacked with a formidable weapon, was not armed 
and was not in a position to defend himself, 

Held : that the crime was one of murder even 
though committed without premeditation and in the 
heat of passion. {Fforde and Addison, /J.) 
Sher Alam V. Emperor. 101 1.C. 191 = 

28 Cr. L.J. 515« A.LR. 1927 Lah. 8C8. 
— Ss. 299 & 3CC— Culpable Homicide or Murder — 
Distinction between. 

The elements which constitute the offence of 
culpable homicide are expressed and explained in 
terms of four explanations enacted in S. 300. If an 
act which an accused person is said to have com- 
mitted does not fall within any of those explanations, 
and does not fall within any of the exceptions the 
act is murder, but if it does fall under one or other 
of those explanations and also falls within any of the 
exceptions enacted in S. 300, the act is one of cul- 
pable homicide not amounting to murder. {Wazir 
Hasan and Baza.JJ,) 'Rau’la'Lv. Emperor. 

106 I.C. 213=3 Luck. 244 = 1 L.C. 579 = 
28 Cr. L.J. 1029=9 A.I.Cr.R. 217 = 
A.l.R. 1928 Oudh 15. 

— Ss. 299 & 300— Culpable Homicide or Murder— 
Esseutial requisites of. 

—Intention to cause in pay Ukcly to cause 
death— Knowledge that such injury was likely to 
cause death — Both necessary. 

Where there was a struggle between two gir Is for 
the possession of some gram, and one of them hit 
the other with a stick, whereupon the uncle of the 
latter came running with a lathi in his hand, struck 
the other girl on her head, and after she had fallen 
down, also struck her on the thigh, 

Held ; that the accused can be convicted only of 
culpable homicide not amounting to murder and not 
of murder. 

Per Kulwant Sahay, J.— The essence of the crime 
of murder under Cl. (2), S. 300, 1.P.C., is that there 
must be the intention of causing such bodily injury 
as the offender knows is likely to cause death , and in 
order to convict a person of the offence of murder 
under Cl. (2) of the section, it has to be found that 
hq had the intention of causing the injury, and also 
that he had the knowledge that such injury which 
he intended to inflict was likely to cause death. 

’ A blow on the head with a lathi is certainly 
likely to cause death and the person who inflicts 
latid bbw on the head of another person^ mu^t be 
presumed to have the intention of causing such 
bodily injury as is likely to cause death. But it does 
not necessarily follow that a lathi blow on the head 
is always sufficient in the ordinary course of nature 
to cause death. 

If a person causes death by doing an act with the 
intention of causing such bodily injury as is likely to 
cause death, his ofience comes under S. 299, and it 
is only, if the intention was to cause bodily injury, 
which injury was sufficient in the ordinary course of 
nature to cause death, that the ofiente would come 
under S. 300, Cl. (3). 

The difference between culpable homicide and 
murder is merely a question of different degrees of 
probability that death would ensue, {Ross and 


PENAL CODE (1860), Ss. 299 & 30C— Evidence. 
Kulwant Sahay, JJ.) GahbAr Pandei v. EmperoE. 

lob I.C. 433=7 Pat 638 = 29 Cr.L.J. 17= 
9 A.I.Cr.R. 330 = 9 P.L.T. 286 = 
A.l.R. 1928 Pat. 169. 
— Ss. 299 & 3CC — Culpable Homicide or murder — 

Sudden and grave provocation. 

Where in a sudden and unpremeditated fight under 
grave provocation injuries by a knife are caused re- 
sulting in death of the injured who was the aggressor, 
the ofience committed is culpable homicide not 
amounting to murder and not murder. {Adami and 
Wort, J.) Khurkhur Lohar v. Emperor. 

1929 Cr. C. 278 = A.l.R. 1929 Pat. 518. 

— Ss. 299 & 30C— Culpable Homicide or Murder — 

Un-merciful beating. 

Numerous injuries — Each nothing more 

than simple hurt — Culpable homicide not amounU 
ing to murder. 

Where the deceased was given an unmerciful beat- 
ing, but although the injuries inflicted upon him were 
so numerous, no bones were broken and not a single 
one of the injuries individually amounted to mpre than 
simple hurt, 

Held : that if it had been the accused’s intention 
to kill him or to cause him such injury as they knew 
to be likely to cause his death or such as was sufficient 
in the ordinary course of nature to cause his death, 
they would have inflicted wounds of much more 
serious nature. Therefore, the offence committed by 
them is not murder, but culpable homicide not 
amounting to murder as they must be deemed to have 
known that by giving the accused such a beating as 
they did they were likely to cause his death. 
A.l.R. 1922 Lah.' 260 and 3 P.R. 1919. Cr. List 
(Martineau and Coldstream,] J .) Beli v* Emperor, 
91 I.C. 61=7 L.L.J. 524=26 P.L.R. 702= 
27 Cr. L.J. 29= A.l.R. 1925 Lah. 621. 
— Ss. 299 and SCO— Duty of Court. 

Benefit of exception, not pleaded — Court must 

give if made out* 

Where the Court finds on the prosecution evidence 
itself that the accused is entitled to the benefit of one 
of the exceptions to S. 300, it should give the accused 
that benefit though accused may not have relied on 
the exception ; thus where accused by chance cau|3it 
his wife in the very act of having intercourse vrith her 
paramour and killed her on the spot, 

Held that the accused should be convicted under 
S. 304 and not S. 302, though he did not plead the 
exception to S. 300. (Hallifax and Koival, A*]*Cs,), 
Makgal Cauda v. Emperor, 81 I.C. S01f» 

25 Cr. L.J. 1077 = A.I.R. 1925 Nag, A7, 
— Ss. 299 & 300— Evidence. 

^——Admission of accused the only basis of convic^ 
tion — Mis statement should be accepted entire: 

' When the only Account of what happened ©n i^e 
night of murder is given by the accused 'hintseSfif'^azad 
it is his admission contained in that stat^lsint' thait 
forms the basis of his conviction, statement^hduld 
be accepted in its entirety and if it establishes ahy 
mitigating circumstance the accused should * be given 
the benefit of it. (Broadway atid Ta^, JiL) 

PERORU. MdHAMMAD.YUSAP. ’ 12^145. i78= 

31 P.L.E. 35»31 Cr.L.J. 226 Adis. 1930 Lah. 269 « 

— Suspicious circumstance.^ . . 

The mere fact that tto acetfe^ conducted the* 
father of the deceased and othe^'pWsons to the ravine 
where |he wl^ cannot, alone; while 

creating a , bring the 
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PENAL CODE (isec), Ss. 298 & £OC— Evidence. 
Haider, J.) Ghulam Muhammad v. Emperor, 

114 I.C. 719 =30 P.L.B. 268 = 30 Cr.L.J. 375 = 
1923 Cr.C. 102=A.I.E. 1929 Lah. 558. 

•^Pointing either to murder or suiade — Ho 
conviction, 

A person was accused of having murdered his 
daughter. There was cYidence to show that one day 
he went out along with the daughter and returned 
alone. The accused had made a statement before 
the ‘Juge d’ instruction that bis daughter was tired of 
life and that he assisted her to commit suicide. The 
accused could lead the police to th® place on the river 
where his daughter was drowned. Although the de- 
ceased’s hands were tied, there were no signs to show 
any struggle between her and her father. All other 
adverse evidence was of interested nature. During 
the investigation by the * Juge d ’ instruction another 
motive also was disclosed that the daughter, who was 
a widow, was intriguing with a man which possibly 
might have been the real motive that led her to 
death. 

Held : that the accused could not be convicted of 
murder. {Waller and Pandalai, JJ,) Pancha 
NATHAM PiLLAI V. EMPEROR. 121 I.C, 167 * 

52 Mad. 629-29 M.L.W. 645-1929 M.W.N. 383 = 

2 M.Cr.C. 150 = 31 Cr.L.J. 223 = 
1.I.R.1929 Mad. 487 = 56 M.L.J. C28. 
—^Admission of guilt to villagers — Subject tu 
scrutiny^ 

Although the evidence of admission of guilt to vil- 
lagers is sufficient to justify the conviction, still the 
evidence that such an admission was made must be 
closely scrutinized like all other evidence which is used 
to prove a case of murder : A. I. R. 1928 Oudh 393 
and A. 1. R. 1929 Oudh 167, Ref. (Paza and Pullan, 
JJ,) Taule V, Emperor. 117 I.C. 737 « 

6 O.W.N. 309=30 Cr.L.J. 829=1929 Cr.C. 14== 
A.I.R. 1929 Oudh 272. 
— — “JVo counter-story — Evident motive'^Suhse- 
guent conduct — Proof of having confessed— Suffi- 
cient evidence. 

In a case of murder there was no counter-story 
worth believing on behalf of the accused. The motive 
of the accused in committing the murder was evident. 
His conduct subsequent to the crime showed that, 
although he knew the truth he put forth numerous 
falsehoods. And further there was in evidence the 
statement of the accused’s uncle that the accused con- 
fessed his crime to him. 

Held\ that the evidence was sufficient to prove that 
the accused was guilty of murder the only proper sen- 
tence for which was death. (Pazaand PuUan,JJ,) 
Taule V, Emperor. 117 I.C. 737 » 

6 O.W.N. 309-30 Cr.L.J. 828 = 1929 Cr.C. 14 = 
A.I.R. 1929 Cudh 272. 

—^'^Unnatural conduct. 

Where the person admittedly knew that his wife 
was murdered shortly after midnight and yet he made 
no report to the police station, nor made any attempt 
to find out who Idlled his wife, his conduct was un- 
natural and may lead to the conclusion that he him- 
self was the murderer. {Paza and Pullan, JJ,) 
Bhagwan V, Emperor. 116 I.C. 193= 

6 O.W.N. 218=30 Cr.L.J. 667 = 12 A.LCr.R. 420- 
, 4 Luck. 679 = A.I.R. 1929 Oudh 180. 

•^~^Siatement to doctor before death— In def>en’- 
de^t corroboration necessary, 

.^Although the, statement made by the deceased to 
tiiet^Pctpr just before his death is admissible in eyi- 
declaration, still in order to convict 
tlie, acc'vised oT murdpr there mu$t be independent 
coritoboralion df facta and circumstances to ptove the^ 


PENAL CODE (1860),SB. 299 8r3CC—Intention— 

Drunkenness. 

offence. (Jwaia Prasad and Janies, JJ.) Bullu 
Singh v. Emperor. 120 LC. 474= 

A.I.R. 1929 Pat. 249. 

Thrashing with oxgoad — Lathi blow on the 

head — More blows after felling downSuffident 
for murder. 

Azamindar ordered A, a tenant, to proceed and 
plough gratuitously a field belonging to him and his 
brother. A demurred sa5mg that he had his own 
work to attend to and that he could not come that 
day, but he promised to come and work for the two 
brothers on the following day. The services of A 
were to be taken gratuitously though the zamindar 
was not entitled in any way to exaq* these services. 
When A refused to come, the zamindar seized A and 
commenced thrashing him with an oxgoad, which 
he had in his hand. He struck A with lathi a blow 
over the head which felled him to the gi'ound. After 
he had struck him this blow on the head the zamindar 
hit him again more than one blow which caused the 
death of A. 

Held : that the zamindar had been rightly convict- 
ed of murder. {Stuart, C. J, and Paza, J.) Amar 
Nath Singh v. Emperor. 113 I.C. 481 = 

3 O.W.N. 391=12 A.I. Cr. R. 2 = 30 Cr. L.J. 173 = 
A.I.R. 1928 Oudh 282. 
— Ss. 299 & 3CC — Exception (5). 

The accused sirangled his beloved aged 16 years 
to death upon their decision to die together in despair 
of the future separation and feeling that they could 
not live apart. 

Held : that this was essentially the case where the 
spirit, if not the letter, of Exception 5 may be applied 
and, though convicted of murder, sentence should be 
transportation for life. {Harrison and Dalip 
Singh, JJ.) Masum Ali v. Emperor. 117 I.C. 890= 
30 Cr. L.J. 856 = A.I.R. 1929 Lah. 50. 
— 'Ss. 299 & 30C—Intention. 

—Lathi blow on the head — Intention presumed, 

A blow on the head with a lathi is certainly likely to 
cause death and the person who inflicts lathi blow on 
the head of another person must be presumed to have 
the intention of causing such bodily injury as is likely 
to cause death. But it does not necessarily follow 
that a lathi blow on the head is always sufficient in the 
ordinary course of nature to cause death. {Ross and 
Kulwant Sahay, JJ,) Gahhar Pande v. Emperor. 

106 LC. 433=7 Pat. 638 = 29 Cr.L.J. 17 = 
9 A.I.Cr. R. 830=9 P.L.T. 286 = 
A.I.R. 1928 Pat. 169. 

— Ss. 299 and 3CC— Intention-Burden of proof. 

Violent blows on head causing fracture 

— Proving absence of intention on the accused. 

A person who struck another on the head such 
violent blows as to cause the fracture of temporal and 
parietal bones and consequent death, must ordinarily 
accept the onus of proving that his intention was not 
to cause such bodily injury as would in all probability 
cause death or that he did not know that the injury 
inflicted by him would in all probability cause death, 
(Martineau and Campbell, JJ,) Bahadtjri v. 
Emperor. 99 LC. 77=28 Cr.L.J. 46= 

7 A.I.Cr .R. 220=A.LR. 1927 Lah. 63. 
— Ss. 299 300— Intention— Drunkenness. 

— Hot amounting to incapacity to intend — Ho 

particular individual intended — Firing at general 
mass of people — Cl, 4 applies. 

Evidence of drunkenness falling short of a proved 
incapacity in the accused to foim the intent necessary 
to constitute the crime and merely establishing iJiat 
his mind was aflected by dyink so that he more readr 
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PENAL CODE (1860). Ss. 299 & 30C— Intention- 
Nature of the act. 

ly gave way to some violent passion, does not rebut 
the presumption that a man intends the natural con- 
sequences of his act. And even if he did not intend 
to fire at any particular individual at the time but 
merely fired at the general mass of villagers and killed 
some of them his act would still come within the 
category of murder as defined in Cl. 4. S. 300 of the 
Penal Code. {Fforde and Hilton, JJ,) Bishan 
Singh v. Emperor. 116 I.C. 707 =30 P.L.R 357= 
30 Cr. L.J. 662 = 1929 Cr. C. 188 = 
13 A.I. Cr. R. 75=A.I.R. 1929 Lah. 637. 
•^Ss. 299 & 300 — Intention— Nature of the act. 

S. 300, 1. P. C., says nothing about deliberation or 
previous preparation. It speaks only of intention and 
knowledge. If the act by which death is caused is 
done with the intention of causing death, the offence 
is murder unless it fails within the exceptions. The 
intention must be gathered from the nature of the 
physical act committed ; that is to say, that whoever 
strikes a fatal blow must be taken to have intended 
the injury which he actually inflicted. {Simpson, 
AJ.C.) Sheo Shankar v. Emperor. 91 I.C. 238 = 
27 Cr. L. J. 62 = 2 0- W. N. 862 = 
A. I. R. 1926 Oudh 148. 
— Ss. 299 & 300 — ^Intention — No evidence of. 

Where there is no evidence that the accused intended 
to cause the death of the deceased,*or that he intended 
to cause such injuries as were likely to result in death 
or that he intended to cause such injuries as would 
in the ordinary course of nature cause death, the only 
legal conviction which could be had would be under 
S. 304, Part II, Of the Indian Penal Code, (Fforde 
and Tekchand,JJ.) Lehna Singh v. Emperor. 

102 I.C. 558 = 28 Cr. L.J. 590=9 L.L.J. 365= 
8 A. I. Cr. R. 340=28 P. L. R. 631 = 
A. I. R. 1927 Lah. 526. 

— Ss. 299 & 300 — Intention — Presumption of. 

Where from the circumstances there can be no 
doubt that the intention of the accused was to pass 
with that of ‘a person, they must be assumed to have 
intended the natural consequences of their act and 
the burden lies heavily on them to prove that they 
had some ether intention. In the absence of any 
such proof, the accused can be held guilty under 
S. 307. (jailal and Bhide, JJ,) Gopichand v. 
Emperor. A.I.R. 1930 Lah. 491- 

Armed robbery — Intending use of guns in case 

of obstruction’^Iniention to kill presumed* 

Where certain persons, armed with guns, go to 
commit robbery and it was their intention t7 use the 
guns in case obstruction was ofiered to them, it would 
be legitimate to presume that they had the intention 
to kill anybody who would stand in the way of the 
attainment of their object. (Zafar Ali and Jai LaU 
JJ.) Pakkar Singh v. Emperor. 120 I.C. 180= 
11 L. L. J. 20=31 Cr. L. J. 41= 
A. I. R. 1929 Lah. 292 

Violent blow with dang on vulnerable part^ 

Intention presumed. 

A person delivering a violent blow with a lethal 
weapon like a dang on a vulnerable part of the body 
such as the head must be deemed to have intended to 
cause such bodily injury as he knew was likely to 
cause death of the person to whom the injury was 
caused, (Shadi hal, C. J. and Addison, J.) Preman 
V, Emperor. 105 I.C. 678 =26 P.L.R. 363= 

28 Cr. L.J. 966= A.I.R. 1928 Lah. 98. 
— — ^ Siahhin g in the abdomen — Force enough to 
pierce — Intention presumed. 

If a person stabs another in the abdomen with 
sufificient force to penetrate the abfipxninal vralls and 


PENAL CODE (1860), Ss. 299 k 300— Killing under 

OfiScer's orders. 

the internal viscera, he must undoubtedly be held'" 
whatever his station in life, to have intended to cause 
injury sufficient in the ordinary course of nature to 
cause death. The offence would then fall under the 
third clause of S. 300; A. I. R. 1924 Rang. 93. Foil. 
(Shadi Lai, C. J ,, andBhide,J,) Nathu v 

Emperor. 108 I.C. 268=10 A.I. Cr. R. 37= 

29 Cr. L.J. 369 (Lah.) 

— Ss. 299 & 300— Intention— Prevention of. 

Violent blow on neck severing spinal cordT 

Intention presumed. 

A person giving such a violent a blow on the neck as 
to sever the spinal cord must be presumed to have the 
intention of killing his assailant. (Kincaid, J,C. and 
Barlee, AJ.C,) Ahmed v. Emperor. 99 I.C. 93= 

21 S.L.R. 159=7 A.I. Cr. R. 454=28 Cr. L.J. 61 = 
A.I.R. 1927 Sind 108. 

— Ss. 299 k 30C — Interpretation — Clauses. 

■■ — - Exhaustive in themselves. 

Before the exceptions begin and immediately prece- 
ding the illustrations, four clauses are enacted* Those 
clauses must be taken to define the limits and deemed 
exhaustive in themselves, for the purposes of the Code, 
of the ofience of culpable homicide. (Wazir Hasan 
and Raza, JJ.) Ram Lal v. Emperor. 

106 I.C. 218 = 3 Luck. 244=1 L.C.679= 
28 Cr.L.J. 1029 = 9 A.LCr.R. 217- 
A.I.R. 1928 Oudh 15. 
— Ss. 299 k 300 — ^Interpretation — " Explana- 
tions". 

Aid of Explanations to Section'-^AppUcaiion 

of one explanaiion-^JJo other applies. 

Per Wazir Hasan, J.— In interpreting several 
clauses or explanations in S. 300, aid must be taken 
from the illustrations enacted in the section. Thought 
there are not express words to show that a particular 
illustration in a section applies to any particular 
clause of the same section yet if the clauses.and illus- 
trations of S. 300 are read as a whole, it can at once 
be inferred that a particular illustration applies to no 
other but a particular clause. (Wazir Hasan 
and Raza,JJ.) Ram Lal v. Emperor, 

106 I.C. 213=3 Luck. 244=1 L.C, 579= 
28 Cr.L.J. 1029=9 A.LCr.R. 217* 
A.I.R. 1928 Oudh 15. 

— Ss. 299 k 300— Killing under Officer’s orders. 

Shooting under illegal orders of superior 

officer no excuse — Officer and Subordinate equally 
guilty. 

A Police party with six prisoners went to a village 
and demanded water and food and when they did 
not receive the attention to which they thought them- 
selves entitled, the head- constable lost his temper and 
struck one of the Villagers. Other villagers also-joined 
them ; the Head constable asked one constable .to fire. 
He hesitated but later on fired at a man S. who died 
of the shot- ; 

Held : that they were both Equally ^ guilty. IChe 
command of the Head constable canSot 'of itself 
justify the subordinate in firing, if the 'command SVas 
illegal, for he and the Head con^talde had the sanfe 
opportunity of observing whit the danger" was, and 
judging what action the necessities* of the case reqtdr- 
ed. The order, the second accused obeyed, 
manifestly illegal, and’ the*' ^sepo^ accused must 
suffer the consequences 'of liismfegal act..21 Mid. 24^ 
Foil. ' ^ 

Held : howeVer, tl^a^^bOhe should be a difference 
in the sentences award^"* to the head constable and 
I (Kfnif^ and Raymond^ 
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C.) Allahrakhio V . Emperor. 83 I.C. 702— 
17 S.L.R. 182-26 Cr.L-J. 142*= 
A.I.R. 1924 Sind. 33. 

— “Ss. 299 & 30C— Knowledge. 

•^—Presumption as to natural consequences^ 
Presumption as to knowledge. 

No doubt a man is presumed to intend the natural 
and inevitable consequences of his own act; but the 
presumption of intention must depend upon the facts 
of each particular case, and ‘knowledge’ as used in 
Cl. (2), S. 300, 1.P.C. is a word which imports a cer- 
tainty and not merely a probability. (JRoss and 
Kulwant Sahay, JJ.) Gahhar Pande v. Emperor. 

106 I.C. 433=7 Pat. 638 = 29 Cr.L.J. 17 = 
9 A.I. Cp.R. 330 = 9 P.L.T. 286 = 
A.I.R. 1928 Pat. 169. 

— Ss. 299 & 306 — Knowledge — Presumption of. 

- Bomb throwing — Knowledge of causing death 

or injury likely to cause death presumed — Ko in- 
tention to kill any body in particular — No excuse. 
From the definition of murder in Cl. (4), S. 300 it 
follows that if a person does an act of the nature des- 
cribed in the clause, he is guilty of an attempt to 
murder. 

Any person of average intelligence knows that the 
explosion of a bomb in a crowded room, however 
carefully it may be thrown, is an imminently dangerous 
act such as he must be deemed to know would in all 
probability cause death or at least such bodUy injury 
as is likely to cause death. Accused, described by 
their counsel as persons of exceptional intelligence 
must, therefore, be presumed to know that their act 
was dangerous and likely to cause death. The fact 
that accused had no deliberate intention of killing any 
particular individual does not take their case outside 
Cl. (4), S. 300, when they had no excuse for running 
the risk. It is no excuse to say that they were 
sincerely and passionately actuated by the desire to 
alter the present order of things. The defence of 
an anarchist is no defence to the charge. {Fforde and 
Addison^ JJ,) Bhagat Singh v. Emperor. 

121 1.C. 726 = 31 Cp. L.J. 290=31 P.L.R. 73- 
A.I.R. 1980 Lah. 265. 
— ’^—Striking with knife in the throat — Knowledge 
presumed, 

A man who strikes another man with a knife in the 
throat must know that the blow is as imminently 
dangerous that it must in all probability cause death 
and the injury intended to be inflicted is sufficient in 
the ordinary course of nature to cause death. 
{Adami and Chatter ji, JJ.) Judagi Mallah v. 
Emperor. 121 I.C. 432=8 Pat. 911 = 

31 Cp. L.J. 243= A.I.R. 1930 Pat. 108. 

—^Assault yifith dangs^Thighs much bruised 
and legs fractured^Minor injuries on the trunk 
and no injury on the kead-^In juries likely to cause 
death — Knowledge presumed. 

Five persons armed with dangs assaulted the 
' deceased and beat to such an extent that one of his 
t)4gKs becwe a mass of bruises, fractured both his 
1^ bfilpw the knee and also gave him various other 
minor injuries on the legs and on the trunk which 
caused death. But no injury was caused to the head 
and the injuries on the trunk also were minor. 

MM : that the offence would not come under any 
of the clauses of S. 300 but would come under third 
part of S. 299 as the assaulting persons must be 
cTfidJlad .with, a jkmowledge that the beating that they 
did acti^y give to the deceased was likeljr to cause 
deatK, Dalip Singh, Inper 
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! Hurt. 

Singh v. Emperor. 113 I.C. 333=10 Lah. 477 = 
30 P.L.R. 674=30 Cr. L.J. 141 = 
12 A.I. Cr. R. 87. = A.I.R. 1929 Lah. 137 

— Administering dhaiura poison to facilitate 

robbery — Knowledge presumed. 

Where the accused administered Dhatura poison to 
five men in order to facilitate the commission of 
robbery and in consequence thereof three men died, 
Meld : the accused must be presumed to have 
knowledge that their act was so dangerous that it was 
likely to cause death and the offence would fall under 
S. 300 ; 30 All. 568, Diss.; A.I.R. 1924 Patna 635, 
Dist. 20 All. 143; 31 All. 148 and 40 All. 360, Foil. 

Per Madgavkar, J. — The question of knowledge is 
a question of fact in the circumstances of each case. 
It is impossible for the Courts to lay down a rule of 
law to deprive the jury, for instance, in each case, of 
their right to pronounce on the question of the 
presence or absence of fatal knowledge or intention. 
{Fawcett and Madgavkar, JJ.) Emperor v, Shatya 
Z iMMA. 97 LG. 654=28 Bom. L.R. 1003= 

27 Cp. L.J. 1134 = A.I.R. 1926 Bom. 518. 
Striking with wooden pestle on head — Know- 
ledge presumed. 

Where the accused killed his wife by striking her on 
the head with a wooden pestle, 

Held : that he must be presumed to know that he 
is likely to fracture her skull and to cause her death. 
{Le Rossignol, J.) Kesar Singh v. Emperor. 

84 I.C. S42=6 L.L.J. 527 = 26 Cp. L.J. 398 = 
A.I.R. 1925 Lah. 244. 

— Ss. 299 & 30p~Motiye. 

Motive irrelevant. 

Adequacy or inadequacy of motive is irrelevant 
when the offence alleged is murder. (Agha Haidar 
and Harrison, JJ,) Shera v. Emperor. 

100 I.C, 226=7 A.I. Cp. R. 371=28 Cr-L.J. 258= 
A.I.R. 1927 Lah. 729. 

^By itself insufficient to convict,* 

In this country and among Jats, murders are actu- 
ally committed from motives of pride to avenge what 
appear to be comparatively harmless insults ; but 
where the evidence of the alleged eye-witnesses cannot 
be relied on, the presence of motive only will not be 
sufficient for a conviction under S. 300. (Martineau 
and Coldstream, JJ,) Pohla v. Emperor. 

92 LC. 417=7 L.L.J. 442 = 26 P.L.R. 791 = 
27 Cr. L.J. 241. 

—Unnecessary to prove — Failure to prove can- 
not outweigh positive evidence. 

It is not necessary for the prosecution to prove the 
motive for the crime. It is enough if it is established 
that the crime was committed. When however the 
prosecution put forwaid a substantive case as to the 
motive for the crime, the evidence regarding the mo- 
tive has got to be considered in order to judge of the 
probabilities. Failure to prove motive however can- 
not outweigh the positive evidence to the crime. 
{Stthraxvardy and Mukerji, JJ,) Emperor v, Nishi 
KaNta Banikya. 86 LG. 453=41 C.L.J. 35= 

26 Cp. L. J. 805= A.I.R. 1925 Cal. 525. 

— Ss. 299 & 300— Murder or H,urt. 

. --Drunken man shooting at point blank range 

— Injury not in the ordinary course causing 
death — Supervening causes leading to death---Guilty 
of grievous hurt. 

The accused, when he was full drunk, fibred at th^ 
deceased and caused a wound on the upper portion 
of his thigh with a shot which was fired at point 
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blank range. The injury was not fatal and was not 
such as in the ordinary course of nature would cause 
death. After nearly two months the injured person 
died, the wound having become septic and dysen- 
tery having supervened a few days before his death. 

Held : that neither 300 (3) nor (4) applied to the 
case, and the accused was not guilty of murder : he 
was not also guilty under S. 304. But he was guilty 
under S. 326 and as the shot was fired at point blank 
range on the upper portion of the thigh maximum 
sentence should be passed. (Harrison and Dalip 
Singh, JJ,) Zora Singh v. Emperor. 

120 I. C. 183=11 L. L. J. 44=31 Cr. L. J. 44 = 
1929 Cr. C. 4= A.I.R. 1929 Lah. 433. 

— " ‘’^ H itting with hockey stick in return for 
injuries received the previous day — Death by inter- 
nal bleeding and clotting of blood on the surface of 
the brain — Guilty of grievous hurt only. 

The accused and the deceased were both young 
men of about 18 years. The deceased and a friend 
of his gave a beating to the accused. The next day 
the accused unexpectedly met-the deceased, and forth- 
vrith formed the design of hitting him in return for 
the beating which he had received. Then he struck 
him a violent blow on the back of his head with a 
hockey stick which he was carrying and ran away. 
The deceased walked on for about 30 paces and sat 
down. He was taken home where, half an hour later, 
he was unconscious. The blow caused internal 
bleeding and a clot of blood on the surface of the 
brain. This caused death. 

Held ; that the accused was not guilty of murder, 
but of an ofience under S. 325 as it could not be said 
under the circumstances of the case that the accused 
knew that the blow was so imminently dangerous that 
it must in all probability cause death or that the 
bodily injury which he intended to cause was suffici- 
ent in the ordinary course of nature to cause death. 
(Scott-Smith and Zafar AH, JJ.) Ghulam JiLANi 
V, Emperor. 88 I.C. 286=7 L.L.J. 573= 

26 Cr. L.J. 1118=26 P.L.R. 430 = 
A.I.R. 1925 Lah. 559. 

Quarrel among young boys living near each 

other-^Lathi blow found on dead body — Guilty of 
grievous hurt only. 

Where a quarrel began with young boys calling each 
other by perverted names and it ended in the death 
of one man, but it was found that both the parties 
were peaceably living near each other but that lathi 
wounds were found on the body of the deceased, 

Heldx the accused should be convicted of causing 
grievous hurt only and not of murder. (Wazir Hasan, 
A.J.C.) Kedar V. Emperor. 83 I.C. 636= 

26 Cr. L.J. 76 = A.I.R. 1925 Oudh 284. 

^Blow aimed at woman trying to close the 

— Child, the wonan carried, was struck and 
killed-^Guilty of grievous hurt only, 

The accused with three others, came to beat the 
owner of the house. His wife who had her small son, 
aged 1, in her arms, tried to close deorhi door but the 
three men forced it open and the accused aimed a blow 
at her which struck the little child and killed it. It 
was doubtful whether he even knew that the owner’s 
wife was carrying the child. The aftray took place ai 
half past seven in the evening on the threshold of the 
deorm which was a roofed building. The sun had set 
at 6 o’clock and it was. therefore, dark. The woman 
was tryffig tp slmt the door tp keep out the three men 
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defence. — 

who had come to attack her husband, and the accus- 
ed struck at her as he forced the door open. 

Held: A woman or anybody else closing a door 
against a person trying to get in would naturally put 
down anything he or she was carrying in order tp 
have both hands free. Therefore the offence appear? 
to be equivalent to striking the woman and nothing 
more. Conviction altered from S. 304 to S. 325, 
(Harrison, J ) Dyal Singh v, Emperob! 

71 I.C. 52 = 5 L.L.J. 228=24 Cr. L.J. 4 = 
A.I.R. 1924 Lah. 4T. 

— Ss. 299 & 300 — Nature of weapon. 

— wound. 

Where a person gave the deceased a club-wound 
sufficient to cause the death of a man in the ordinary 
course of nature, 

Held: that person was guilty of murder irrespective 
of intention to cause death. (Simpson , A. J. C-) 
Emperor v. Baldeo. 90 I.C. 147 = 

26 Cr.L.J. 1431=A.I.R. 1926 Oudh 184. 

’Organised fights with lathis — Combatant 

using fire-arm. 

Organised fights with each side armed with lathis 
are grave infractions of the law and frequently result 
in the death of one or more combatants. The intro- 
duction of the pistol is an added aggravation and in 
such cases transportation for life is the only appro- 
priate sentence that could be passed against the com- 
batant who uses the fire-arm and brings down a man 
to the ground though not dead, at least wounded. 
(Mears,C.J., and Sulaiman, J.) AjuDjai A Prasad 
V. Emperor. 87 LC. 597=20 Cr, L. J. 997 Sr 

6 L.R.A.Cr. 81=A.I.R. 1925 All. 664. 
— Ss. 299 & 300— Oyerlapping. 

The facts of a case may be such that it may fall 
within more than one exception to S. 300. (Jackson 
and Thiruvenkatachariar, JJ. afterwards Wallace, 
J.) Nagulu V. Emperor. 106 I.C. 343= 

1927 M.W.N. 796=29 Cr-L.J. 7 = 9 A.LCr.R. 263= 

1 M.Cr.C. 178=A.I.R. 1928 Mstd. 186. 
— Ss. 299 & 30C — Private defence. 

When a person kills a man without premeditaticm 
in excess of the right of private defence, he is guilty 
of culpable homicide not amounting to murder. 
(Wazir Hasan and Raza, JJ.) Ram Lad v. 
Emperor. 106 I.C. 218=3 Luck. 244= 

9 A.I. Cr. R. 217=28 Cr.L.J. 1029=1 L. C. 57£- 
A.I.R. 1928 Oudh IS. 

—^Enmity between parties — Challenges to oorr^e 
out and fight*-Accused being followed by deceased 
inside the accused's house-^Bncounter occurring 
inside the accused's house where fatal injury tn-» 
ficted application of the right of. ' 

Where a savage enmity had been growing up for 
some time between the two accused, and the deceased 
and his brother who were their next door neighbours, 
and acts of aggression had been committed on both 
sides on the evening of the occurrence, and challenges 
to come out and fight had passed from one house to 
the other and there was an encounter in the open 
space in front of the two houses, in the course of 
which injuries were inflicted and sufiered on both 
sides, and at some stage of that encounter one of the 
accused ran iuto the dahliz of his own house and 
was followed thereby by the deceased, and a shaxp 
struggle then occurred just inside the entrance door 
of the dahliz, and in the course of that stnrggle the 
same accused with hfe . %ear inflicted , upon tie 
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FENU CODE (1860), Ss- 299 & 300— Private def- 
ence. 

deceased the fatal wound, of which the unfortunate 
man expired almost immediately. 

Held ; that as the accused was within the threshold 
of his own house when he inflicted the fatal injury, 
though his act was not completely covered by the 
provisions of the law relating to the right of private 
defence, Exception 2 to S. 300 sufficiently covered 
the case to warrant the altering of the conviction to 
one under S. 304. I.P.C. from under S. 302, I.P.C. 
(Hears, C. J., and Piggot, JJ.) Har Sarup u. 
Emperor. 89 1. C. 264=26 Cr. L. J. 1320= 

6 L.R.A.CP. 113=A.I.R. 1925 All. 753. 

C ontinued attack after the opponent has fallen 

down is not exercise of private defence. (Fforde, J.) 
Phuman Singh u. King Emperor. 6 L.L.J, 483= 

A.I.K. 1925 Lah. 230. 

'—^Exceeding right of'-^No apprehension of 
being killed — Aggressor killed in defence — May be 
guilty under S. 304. 

If a person in defending himself eiceeds the right 
of private defence and intends to cause death of his 
assailant he must not be held to be guilty of murder. 
A person in order to defend himself, may kill his 
adversary provided he has a reasonable apprehension 
that otherwise he himself would be killed. But if he 
exceeds the right of self defence where there is no 
reasonable apprehension of his being killed but only 
had reasonable apprehension of grievous hurt and in 
defending himself exceeds his right of private defence 
and kills the other, he is guilty of an offence less than 
murder. His act may amount to an offence under 
S. 304, Indian Penal Code. (Devadoss and Wallace, 
//,) KATiRl.Jnre. 88 I.C. 453=26 Cp.L.J. 1143 = 
A.l.R. 1923 Mad. 1069. 

■ — L athi aimed at the head of a thief trying to 

run away^Exceeding the right of -^Offence under 
S. 304. 

Accused a servant employed to watch the crops of 
a field, went round one night and saw a man cutting 
the crop at midnight. The thief on seeing the accus- 
ed tried to run but accused, who was armed with a 
lathi at once struck him a blow on the head felling 
him to the ground; the victim of the blow eventually 
died. 

Held, that under Exception 2 to S. 300, Penal 
Code, the accused exceeded the right of private 
defence of property. The conviction of the accused 
should be under S. 304 and not under S. 325, I. P. C. 
(TudbalhJ.) Emperor v. Kallu. 64 1.C. 133= 

22 Or. li. J. 741. (All). 

— Ss. 299 & 300—Proyocation. 

Question of fact — Mental condition when 

provoked must he considered. 

Whether provocation is grave and sudden, such as 
to deprive the accused of the power of self-control, is 
a question of fact to be determined upon the peculiar 
circumstances of each case. In deciding the question 
the Court must take into account the condition of the 
mind in which the ofiender was at the time of provo- 
cation : 3 P, i?. 1913 Cr., Folk {$hadi Lai, C. J., and 
Agha Haidar, J.) Des Raj v. Emperor. 

108 I. C. 902=10 A. I. Cp. R. 124= 
29Cp. L. J. 434(Lah.) 

Bb. 299 & 300— Proyocation— Abuse— Sudden. 

— Accused called *pig* — Accustomed to abusive 
fanp 4 age — Provocation not grave but sudden, 

, iS^t&haifai by caste and an ^riculturist by occu- 


PENAL CODE (1860), Ss. 299 & 300— Proyocation— 
Assault— firrave and Sudden- * 

pation was accused of murdering his wife in a quarrel 
by means of an axe. He pleaded grave and sudden 
provocation and in support of the plea produced a 
witness who had heard the deceased calling the 
accused *‘a pig, son of pig.” 

Held : that such abuse could not constitute grave 
provocation specially in the case of a low caste man 
of the class of the accused, accustomed to the use of 
abusive language. But the accused could be said to 
have acted without premeditation under some provo- 
cation which though not grave was sudden and deserved 
lesser sentence than sentence of death, (Zafar AH 
and Johnstone, JJ,) Rahman v. Emperor. 

A.I.R. 1930 Lah. 344. 

— Ss. 299 & 300 — Provocation — Abuse— Sudden and 
Oraye. 

Mutual abuse followed by fight holding the 

tuft — Deceased went on heating accused — Accused 
stabbed — ls^ exception applies, 

• Accused, who was abused by the deceased, abused 
the deceased in return and defied the deceased and 
told him to come on. The deceased caught hold of 
the accused by the tuft and gave him two blows with 
his fist. There was a struggle and the deceased held 
accused firm by the tuft and went on beating him. 
The accused then gave the deceased a blow on the 
left side with a “baku” (a dagger) which he had in 
his hand. The blow proved fatal. 

Held : (Wallace, J. agreeing with Thiruvenkata^ 
chariar, J.) — That the first exception to S. 300, 
I. P. C., applied and that the offence was culpable 
homicide not amounting to murder. 

Jackson, /.—The offence was one of murder. 
(Jackson and Thiruvenkatachariar , JJ , afterwards 
Wallace, J,) Nagalu v. Emperor. 

106 I. C. 343 = 1927 M.W.R. 796=29 Cr.L.J. 7 = 
9 A. I. Cr. R. 263=1 M. Cr. C. 178 = 
A. 1. R. 1928 Mad. 136. 

Girl married to accused taken away on the 

day of ceremony-— Accused abused-^Hurt with 
pen-knife — exception applies. 

The accused had been married to a girl and the 
ceremony of tahdil par chat was to take place on the 
day of the occurrence. On that day accused found 
the deceased taking the girl away from the village 
where the ceremony was to take place and when he 
remonstrated with her she told him that the girl 
would not be married to him that day and abused him. 
The accused thereupon attacked both the girl and the 
deceased with pen-knife and inflicted one injury on 
each in the abdomen. The girl however survived. 
Held, that the accused acted without premeditation, 
used only a pen-knife and gave each women only one 
injury and therefore there is a very strong presump- 
tion that he neither intended to cause death nor such 
bodily injury as he knew to be likely to cause death 
and that the provocation given to him by the deceased 
was sufficiently grave and sudden to bring him within 
the first exception in Section 300. Held, further that 
when the accused wounded the woman in the 
abdomen with pen- knife he certainly intended to cause 
them grievous hurt. {Scott-Smith and Moti Sagat, 
JJ.) Allah Bin v. Emperor, 73 I. C. 693= 

24 Cp. L. j. 663=A.I.R. 1924 Lah- 234 

— Ss.299 & 30C--Ppovocatiou— Assaiilt---Dvaye ani 
Sudden. * 

——Husband reproving wife for immoral 
duct— Unrepentant, wife beaten— In the 
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PENAL CODE (l860).Ss. 299 & 300— ProYocation— 
Burden of proof. 

fingers of the accused bitten — Grave and sudden 
i>rovocaUon* 

The deceased (the wife of the accused) led ar. im- 
moral life and on the accused’s upbraiding the de- 
ce^ed, his wife, with her misconduct, instead of 
being repentant said that she would again do such 
acts upon his head. Thereupon he became enraged 
and struck her with a stick. She struggled with him 
and got hold of his fingers and bit them. He then lost 
control of himself and took out a knife and stabbed 
* her with several injuries which resulted in her death. 
Held, that the immediate provocation was sufficient 
to bring the offence within Exception 1 to S. 300 and 
to reduce it from murder to culpable homicide. 
(Sulaiman and Daniels, JJ,) Sukhai v. Emperor. 

88 I.C. 844*26 Cr. L.J. 1228* 
6 L.R.A. Cr. 157=A.I.R. 1925 All. 676. 

— Ss. 299 & 300— Provocation— Burden of Proof. 

The onus of proving grave and sudden provocation, 
such as would reduce the offence of murder into one 
of culpable homicide not amounting to murder, is on 
the accused. (Shadi Lai, C. J. and Zafar Ali, J.) 
Rakha V, Crown. 93 I.C. 230 *6 Lah. 171= 

26 P.L.R. 304 = 27 Cr- L.J. 438 = 
A.I.R. 1925 Lah. 399. 

— Ss. 299 & 30C — Provocation— Domestic differ- 
ence. 

Where the accused [caused death of his wife, being 
annoyed with her because she opposed him in some 
domestic matter and there was no grave and sudden 
provocation. 

Held i that the offence committed was murder. 
{Agha Haidar and Harrison, JJ.) Shera v , Em- 
peror. 100 I.C. 226«7 A.I. Cr. R. 371= 

28 Cr. L.J. 258* A.I.R. 1927 Lah. 729. 

— Ss.299 & 300— Provocation— Indecent overtures. 

If a man comes home and finds a person actually 
misbehaving with his relation, his blood can hardly be 
expected to have cooled in the course of 15 or 20 
seconds, and it is grave and -sudden provocation 
within Exception 1 to S. 300. {Harrison and 
Ffcrde,JJ,) Dxni v. Emperor. 94 I.C. 140* 
27 Cr. L.J. 572=A.I.R. 1926 Lah. 485. 

At midnight to sister of accused — Provocaiim 

sudden and grave. 

Where the victim was found in the house about 
midnight and was fully aware of the fact that the 
accused did not like his visits to his mother’s house 
and it appeared that he had contracted laison with 
the sister of the accused and was seen by the accused, 
when he had put his arms round her, 

Held that accused must have lost his power of self- 
control when he saw a stranger in the house at mid- 
night taking liberties with his sister, that the culprit 
had received grave and sudden provocation, and that 
he was guilty of culpable homicide not amounting to 
murder. {Shadi Lai, C. J, and Camfihell, J.) 
Mahomed Yar v. The Crown. 81 I.C. 178* 

5 L.L.J. 40*25 Cr. L.J. 685* 
A.I.R. 1924 Lah. 62. 

— Ss. 299 & 300— Provocation — Petty quarrel. 

—Loss of temper. 

Where, as a result of a petty quarrel the accused 
lost his temper and struck his grandfather on the 
he^witha lathi causing extensive fracture of the 
Skutl of which the man died within^ a few hours. 


PENAL CODE (1860), Ss. 299 & 3D0 — Provocation—' 
Wife’s bad character. 

Held, that the offence of murder was committed. 
[Simpson, A. J, C.) Sheo Darshan v. Emperor. 

90 I.C. 159 = 26 Cr. L.J. 1508= 
A.I.R. 1926 Oudh 27, 

— Ss. 299 & 300 — Provocation — Proof of. 

—Loss of self-control — Adequate provocation 
for such loss — Both must be proved. 

Before a person can claim the benefit of Exception 
(1) to Section 300 of the Penal Code, he must prove (i) 
that he was deprived of the power of self-control, and 
(ii) that the provocation was so grave and sudden as to 
reasonably justify such loss of self-control. In other 
words, it ought to be distinctly shown not only that 
the act was done under the influence of some feeling 
which took away from the person doing it all control 
over his action but that that feeling had an adequate 
cause. In the absence of such proof, the atrocity of 
the offence will not be mitigated and the offender will 
not be able to escape the legal consequences of his act. 

A person who flies into a passion without just cause 
and goes about ‘Slaughtering people may be insane but 
if he is sane he cannot defend his action on the ground 
of provocation.(A6d24 Raoof and Moti Sagar, JJ.) Eal 
Singh v. Emperor. 63 I.C. 610*22 Cr. L.J. 674. 

— Ss. 299 & 300 — Provocation — Remonstrance. 

^Over diverting course of channel — Hot grave 

and sudden provocation . 

Where the deceased remonstrated with the accused’s 
father for diverting the course of the old water chan- 
nel which led to a quarrel, and then the accused came 
to support his father and assaulted the deceased. 

Held there was no grave and sudden provocation. 
{Martineau, J.) Gulab Singh v. The Crown. 

6 L.L.J. 424*A.I.R. 1924 Lah. 742. 
— Ss. 299 & 300— Provocation— Sudden and Grave* 
- ■ — Act need not immediately follow provocation^ 
Provocation may be continuing. 

The rule contained in S. 300, Excep. (1) does not 
contemplate that in order to entitle an accused to 
earn the mitigation provided for, the act must immedi- 
ately follow the provocation. The appellant continued 
to be under the influence of provocation until he had 
killed the deceased and the case fell clearly within 
S. 300, Excep. (1), I.P.C. {ScotUSmith and Abdul 
Raoof, JJ.) Kadir Bakshah v. Emperor. 

68 LG. 403 * 23 Cr* L.J. 563*2 L.L.JT. 406. 

— Ss. 299 & 300— Provocation— Test of SujEQoiencyf 

Feelings aroused in a reasonable man. 

There must exist such an amount of provocation as 
would be excited by the circumstances in the mind of 
a reasonable man, so as to lead the jury to ascribe the 
act to the influence of that passion : Rex v, Lesbpni 
(1914) 3 K.B. 1116 ; Rex v. Alexander, 109 L.T. 745 ; 
Reg V. Malsh, (1871) 11 Cox C.C, 336, Ref. {Uditter 
and S. K. Ghose, JJ.) Emperor v. Dxnbandhu 
O oRXVA. A.I.R. 1980 Cal. 199* 

Not as will upset a hot-tempered person. 

The provocation contemplated by S. 300, Excep, 1, 
must be such as will upset, not merely a hot-tempered 
or hyper-sensitive person, but one of ordinary sense 
and calmness. {Shadi Lai, O.J, and Coldstream, J.) 
Khadxm Hussain v. Emperor, 96 I.C. 209** 

7 Lah. 488*27 Cr. L.J. 897-27 P.L.R. 805* 
A‘1.R. 1926 Lah. 598. 

*^Sb. 299 & 300-^Provocation'^Wife’s had charac^- 
ter. 

— — Wife Having immoral connexion — Husband'^s 
protest resulting ii% abuses from her^H u$ba^4 
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PENAL CODE (1860), Ss. 299 & 300 — ProYOcation— 
Wife’s bad character. 

agony loses self-control and deals fatal blow^ 
Guilty under S, 304, para, 2 only. 

, A woman was leading a notoriously immoral life 
which was the common scandal of the village. She 
had a young lover who was known to the accused, her 
husband. On the night previous to the murder she 
had a m5^terious and significant disappearance from 
the bed side of her husband and subsequent protest 
by the husband resulted only in vulgar abuse by her. 
The husband started beating her with a shoe, lost his 
control, picked up a rough stick which happened to be 
lying close by and struck the fatal blow to the erring 
wife which resulted in her death. After murder police 
bad no diffi culty in finding him out and producing him 
before the Court. 

Held : that the whole unfortunate affair should be 
looked at as one prolonged agony on the part of the 
husband which must have been preying upon his 
mind and eventually led to the fatal assault, bringing 
the case within the purview of Excep. 1, S. 300 : 2 
Mad. 122 and 30 P.R. 1902 Cr., Ref. {Broadway and 
Agha Haidar, JJ.) Jan Mahomed v. Empeeor. 

119 I.C. 323-30 P.L.R. 652-30 Cr. L.J. 1055 = 
1929 Cr. C. 637= A.I.R. ,1929 Lah. 861. 

Wife refusing to give up paramour — Quarrel 

ensued-— Accused lost temper and killed wife — Hot 
grave and sudden provocation , 

Where the husband asked the wife to sever her 
connexion with her paramour but she declined to give 
up her lover, thereupon there w^ a quarrel between 
the husband and the wife in the course of which he 
lost his temper and killed his wife. 

. Held : that the accused did not receive any grave 
and sudden provocation, which would bring his case 
within the ambit of Excep. 1 to S. 300, but that the 
wife’s persistent immorality coupled with her refusal 
to* sever her connexion with the lover provoked the 
husband and prompted the assault which resulted in 
her death and that the extreme penalty of the law 
should not be exacted. {Shadi Lai, C. J. and 
Bhide, J.) Ibrahim v. Emperor. 108 I.C. 166 = 
29 Cr. L.J. 357-10 A.I. Cr. R. 36 = 
A.I.R. 1928 Lah. 555. 

^ ^Suspicion — No extenuation of wife murder. 

* Mere suspicion of a wife’s conduct is no extenuation 
of deliberate wife-murder and so in spite of such 
suspicion death is the only proper sentence. ( Waller 
and Pandalai, JJ.) Dasan v. Emperor, 

116 I.C. 152-1929 M.W.N. 269 =30 M.L.W. 229= 
2 M. Cr. C. 157=30 Cr. L.J. 630=13 A.I. Cr. R. 65= 

A.I.R. 1929 Had. 595. 

^Finding wife with lover — Grave but not such 

as^ to deprive self-control. 

. Accused’s wife left the house after giving her 
, husband his mid-day meal. She went to a grove and 
there she met her lover. The accused finished his 
meal, took up a banka and went in search of his wife. 
He' found her sitting with the lover and killed her 
with the banka. 

^ IHtld ; that the provocation was grave but not so 
sudden as to deprive theaocused of his self- 
control, and that Excep. 1 of S. 300 does not apply. 
(Siimp^Qn^ A. /. C,)* Chainu u. Emperor. 

Oiiah. 272. 


PENAL CODE (1860), Ss. 299 & 300— Proyooation— 

Wife’s bad character. 

—Finding wife with lover at midnight-^ 

chased the lover and killed him— Returning home 
killed wife — Provocation grave and sudden. 

Where the accused came unexpectedly at dead of 
night, as he entertained a suspicion about his wife, 
and found his wife and her lover, but the lover got 
away and the accused ran after hun as he was 
entering his house and killed him with a knife which 
he had with him and immediately after returned to * 
his own house and killed his wife. 

Held : there was grave and sudden provocation and 
hence only culpable homicide not amounting to murder 
was committed. (7 P. R. 1890, Cr„ Dist.) 
(Martineau and Campbell, JJ.) Rah AM Shah v. 
Crown. 85 I.C. 375=6 L.L.J. 537- 

26 Cr. L.J. 535=26 P.L.R. 260- 
A.I.R. 1925 Lah. 115. 

Actual adultery may not have been seen— 

Finding wife with paramour — Sufficient provoca- 
tion. 

Whether the accused saw his wife or the deceased 
actually committing adultery or whether he simply 
found them together in the Khola there cannot be the 
least doubt that grave and sudden provocation must 
have been caused, 8 P. R. 1890 and 8P. R. 1899 (Cr.) 
Foil. The rule contained in S. 300, Excep. (1) does 
not contemplate that in order to entitle an accused to 
earn the mitigation provided for, the act must 
immediately follow the provocation. The appellant 
continued to be under the influence of provocation 
until he had killed the deceased and the case fell 
clearly within S. 300, Excep. (1), I. P. C. {Scott- 
Smith and Abdul Raoof, JJ.) Kadir Baksh u. 
Emperor. 68 1.0.503=23 Cr. L.J. 563= 

2 L.L.J. 506. 

Husband inducing her to lead moral life — 

Insolent defiance— Provocation sufficient. 

When a husband was inducing his wife who had 
gone astray to lead a moral life in future, but she 
insolently replied that if he so attempted she would 
leave him. 

Held : that such a shameless answer is sufficient 
to give fresh provocation with a suddenness unex- 
pected by the husband. (Dalai, J. C.) Gusdin v. 
Emperor. 83 I.C. 582— 26 Cr. L.J. 3- 

A.I.R. 1925 Oudh. 288. 

—Finding wife in flagrante delicto — Grave and 
sudden provocation. 

Where a person finds his wife in flagrante delicto 
with another man he is deprived of the power of sdf- 
control by grave and sudden provocation and if he 
kills wife acting under that impulse he comes within 
S, 300. I. P. C. Exception I. (Pipon, J. C ) SHARIF 
V. Emperor. 71 I.C. 993-25 Cr. L-J* 
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PENAL CODE (1660), Ss. 299 & 300— Sentence— . 
Abettor. 

— Ss. 293 & 30C — Sentence — Abettor. 

One struck with a hatchet and killed — The 

other btood by^Full punishment for former and 
transportation for latter. 

Where G and C accused, proceeded to the house of 
the deceased, G armed with a hatchet and C with a 
stick and where G admitted and it was also proved 
that G inflicted a blow with the hatchet on the neck 
of the deceased which resulted in his death and C did 
not inflict any injury but was present and acting 
under the influence of his brother G. 

Held : that G and C were guilty of murder and 
that G deserved the full punishment namely death 
but that C only deserved transportation for life. 
(Shadi LaU C. J. and Zafar AH, J.) Gulab v. 
Emperor. 88 I.C. 365"7 L.L.J* 579— 

26 Cr. L.J. 1133 = 26 P.L.R. 535 = 
A.I.R. 1925 Lah. 585. 

— Ss.299 & 300 — Sentence — Absence of dead body. 

'Not finding the body immaterial'~^But death 

sentence not to be confirmed unless absolutely sure 
•^In case of doubt, acquittal the proper course. 

If one is satisfied that murder was committed the 
appropriate punishment should follow. The discovery 
of the body is not a material circumstance. It is the 
murder which is the thing to be regarded, that is to 
say, the killing of a human being by one or more 
human beings without just cause or excuse. It is not 
the finding of the body. The absence of the body is 
a circumstance which makes it necessary to proceed 
with the greatest care and caution, and one must 
never confirm a sentence of death, unless one feels 
completely satisfied about it. If there is such an 
element of doubt to render a Judge in the least deg ree 
uneasy, the proper course is not to change the nature 
of sentence from death to transportation for life, bu t 
to acquit the man altogether. 

Per /.—Where the dead body does not 

appear and the factum of death is established by 
nothing but a retracted confession, there is a suitable 
case where a sentence of transportation may be award- 
ed instead of the heavier sentence, A.I.R. 1924 All. 
662 Rel. on, (Mears, C. J. Mukerji and Saner ji, //.) 
Eagqha V. Emperor. 89 I.G. 903 = 23 A.L.J. 821 = 
26 Or. L.J. 1531-6 L.R.A. Cp. 161= 
A.I.R. 1925 All. 627 (F.B.) 

—SB. 299 & 80C— Sentence— ElementB of— Excep. 5 
—Present. 

r -Requisites of Excepts 4 satisfed'^Other facts 

prove murder-^Death sentence not called for. 

Where the fatal attack was not a premediated one 
and the vitcims were injured in the heat of passion j 
upon a sudden quarrel and the offenders did neither | 
. take undue advantage nor acted in a cruel or unUsual j 
manner, but from the other facts of the case the case | 
would not come under Except. 4 to S, 300. 

, Heidi that the offence was one of murder, but that 
extreme penalty of the law should not te exacted 


PENAL CODE (1860), Ss. 29? & 300— Sudden fight. 

in the case. (Shadi Lai, C.J. and Addison, J.) Pre- 
man V. Emperor. 105 LC. 678=26 P.L.R. 363= 
28 Gr. L.J. 966= A.I.R. 1928 Lah. 93. 

— Ss. 299 & 390 — Sentence— Sudden quarrel. 

Pre-meditation ahsent-^Accused of a peace- 

ful trading class. 

But the fact that the assault followed sudden quar- 
rel without premeditation is an extenuating circum- 
stance as also the fact that accused belongs to a 
peaceful trading class and extreme penalty of law 
should not be inflicted and sentence should be reduced 
to transportation for life. (Zafar Ali and Bhide, //.) 
Bhana Mal V. Emperor. 1930 Cr. C. 162= 

Ail.R. 1930 Lah. 155. 

— Ss. 299 & 300 — Sentence— Sudden quarrel on 
provocation. 

'—Transportation substituted for death. 

Where the murder was the result of a sudden 
quarrel and there was also some provocation, 

Heidi that a sentence of transportation for Ufe 
should be substituted for the sentence of death, 
(Waller and Cornish, //.) Subbiah Tevan v. 
Emperor. 1929 H.W.N. 789* 

— Sb.299 & 300— ‘Sentence— Youth of the offender. 

Some though not adequate provocation— 

Offender a youth of nineteen — Extreme penalty. 

Where the accused had some provocation, though 
not sudden and grave provocatioa, so as to redued 
the offence to one of culpable homicide not amounting 
to murder and where he was only ninteen years old. 

Held: that the extreme penalty of the law was not 
necessary and that transportation for life was enough. 
(Shadi Lai, 0. /. and Dalip Singh, J). MangaL' 
Singh v. Emperor. 99 I.C. 1017 » 

27 P.L.R. 15=28 Cr. L.J. 217 (Lah-) 

— Ss. 299 & 300— Sudden fight. 

— - — Sudden quarreh—A blow on the head and an- 
other on the leg not cruel and unusual act. 

Where the accused struck with lathi only one 
blow on the head and one on the leg in a sudden and 
unpremeditated quarrel, such blows with a lathi do 
not amount to acting in a cruel and unusual manner 
and the accused is entitled to the benefit of the Ex- 
ception 4. {Tekchand and Johnstone, JJ.) NUR- 
KHAN V. Emperor. 121 I.C. 725=30 P.L.R. 587 
1929 Gr. C. 311=31 Cr. L.J. 289= 
A.I.R. 1929 L«^.719» 

■ — One member in a brawl striking with hatohe^ 

—Victim unarmed and taking no active pari— 
Ex cep A does not apply. 

When a brawl is taking place in which the assail- 
ants on both sides are using sticks a member of one 
side, who intervenes with a hatchet aaxd strikes 6ver 
the head of a member of the other side, who is empty- 
handed and is taking no active part in the fight and 
kills him in consequence commits murder and nothing 
less. Excep. 4, S. 300, I. P. C. has no application, 
(Siuai^t, C. /. and Baza, /.) Madaru v. Emperor. 
107 LC. 177=9 O.W.H. 29=^9 Cr. L.J. 230«t 
9 A L Or. R, 538= AJ.R, 1928 Qndh^ 22iL 



2011 


SfelMllTAL DIGEST? 1924—19^ 26l2 


PENAL CODE (1860), S. 299 & 300— Sudden fight. 


PENAL CODE (1860), S. 302— Benefit of doubt. 


. . , — splitting skull of an unarmed man with hat- 
chet — 1^0 ap^ehension of injury to accused — Ex- 
cep, 4 does not apply* 

Although culpable homicide is committed without 
premeditation and in a sudden fight, and also in the 
heat of passion upon a sudden quarrel, when a man 
uses a hatchet on another unarmed man and strikes 
him a blow on the head with that hatchet splitting 
his skull while he was under no reasonable apprehen- 
sion of injury to himself, he cannot claim the protec- 
tion of Exception 4. \Broadway and Fforde, JJ.) \ 
Kan SHI u. Emperor. 94 I.C. 134=8 L.L.J. 188 = 

27 Cp. L.J. 566=27 P.L.R. 244 = 
A.I.R. 1926 Lah. 361. 

—^-Subsequent conduct. 

Exception 4 to S. 300 is meant to apply to cases | 
wherein, in whatsoever way the quarrel originated, 
the subsequent conduct of both the parties put them 
upon an equal footing. (Shadi Lai, C. J, and Addi- 
son, J*) Karam Singh v. The Crown. 

93 1.C. 251=8 L.L.J. 93=27 Gp. L.J. 439 = 
27 P.L.R. 132«A.I.R. 1926 Lah. 219. 

Only one out of four injuries serious — Ac- 
cused received twelve injuries, some serious — 
Offence committed without ^emediiation^Excep. 4, 
applies* 

Where the accused was found to have caused four 
injuries to the deceased with a clasp knife and the 
only serious injury was one in the abdomen of the 
deceased and the accused to save himself received pre- 
sumably at the hand of the deceased no less than 
twelve injuries including a contused wound on the 
front of his head and a fracture of metacarpal bone of 
the index finger of the right hand. 

Held : that the ofience was committed without pre- 
meditation in a sudden fight and the accused was en- 
titled to the benefit of the 4th exception to S. 3CX). 
{Scott-Smith and Fforde, JJ*) Febo^e v* Emperor. 

91 I.C. 58=7 L.L.J. 533 = 26 P.L.R. 620 = 
27 Cp.L.J. 26= A.I.R. 1925 Lah. 633. 

— Ss. 299 & 30C”--Safficieut op likely to cause 
death. 

— on weapon, part of the body struck 
and violence of the blow — Intention to cause death 
^Immaterial* 


of her son and so come under his influence. The boy 
died within three or four hours after drinking sharbat. 
The assessors were of opinion that there was no inten- 
tion to cause death. 

Held : (1) That the fact that the accused had no in- 
tention to cause death does not take the case out of 
the purview of S. 300. The act by which the death 
was caused was done with the intention of causing 
such bodily injury as was sufficient in the ordinary 
course of nature to cause death .and the case satisfied 
the requirements of S. 300 so as to sustain conviction 
under S. 302. (2) That the explanation was reasonable 
and so case did not call for extreme penalty. (Shadi- 
lal, C. J. and Tapp, J.) Rana v. Emperor. 

120 I.C. 534 = 1930 Cp.C. 106=31 Cp.L.J. 140= 
A.I.R. 1930 Lah. 90. 

Prompt or better treatment — Might have 

saved. 

The mere fact that more prompt or better treat- 
ment would have saved the deceas^ cannot exonerate 
the accused from liability for the death. (Shadi Lal, 
C,J,, and Bhide,J.) Mammi v. Emperor. 

108. I.C. 164=10 A.I.Cp.R. 39=29 Cp.L.J. 345 (Lah.) 

— S. 302. 

Ahettop. 

I Benefit of doubt. 

I Goncepted attack. 

Duty of Goupt. 

Evidence* 

Extenuating cipcumstances. 

Intention. 

Jury. 

Knowledge. 

Motive. 

Mupdep OP culpable homicide. 

Murdep op hurt. 

Powers of High Court. 

Private defence. 

Procedure. 

Provocation, 

Sentence. 

Miscellaneous. 


Where the weapon used, the part of the body aimed 
at and pierced and the violence with which the blow 
was inflicted lead to the inference that the accused in- 
tended to cause such bodily injury as was likely to 
cause death even though the accused did not intend 
to cause death, the accused can be rightly convicted 
of murder. 

But the fact that the assault followed sudden 
quarrel without premeditation is an extenuating cir- 
cumstance as also the fact that accused belongs to a 
peaceful trading class and extreme penalty of law 
should not be inflicted and sentence shomd be reduced 
to transportation for life, (Zafar AH and Bhide, JJ,) 
Bhana Mal V. Emperor. 1930 Cp.C. 162= 

A.I.R. 1930 Lah. 154. 

^-^•^•^Dhatura administered to make the patient 
come for treatment — Intended to cause injury 
sufficient in the ordinary course to cause death, 

Dhatura was administered in sbarbat on a boy 10 
years old in order that according to accused's expla- 
nation the victim might become mad and his metier 
acevtsed’si as^tance for modkal treatment 


— S. 302 — Abettor. 

Accused ordering to bcat-^Oeath caused 

Guilty of murder. 

Where a person orders his men to beat the other 
party and in consequence of that order the people of 
that party are beaten and as a result some men are 
killed, that person is guilty of abetment of murder: 
A. I. R. 1928 Pat. 100, Foil. (C, C, Ghose and Jack,. 
JJ,) Nawarali V, Emperor. 116 I.C, 372= 

13 A.I.CP.R. 61=30 Cp.L.J. 621= 
A.I.R. 1928 Cal. 752. 


— ■■ Presence and support. 

Persons who are present at a murder and support the 
s^e are as much guilty of murder as the murderer 
himself. (SuUiman and Mukerji,, JJ.) TulLI v. 
Emperor. 85 I.C. 130 =47 AIL 276= 

21 A.L.J. 1076 = 26 Cp.L.J. 450=6 L.R.A.Cp. 83= 

A.I.R. 1925 All. 186. 


— S 302— Benefit of doubt. 

’—Student distributing sweets containing arsenic 
•—Mcftive not made out Accused himself atc--*‘SQ 
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PEN&L CODE (1860), S. 302— Benefit of doubt. 

evidence who prepared them — Benefit given. 

The accused, a student, aged 17 was alleged to have 
distributed certain sweets containing arsenic among 
his fellow students. All who had received it ate it 
then and there except one person who took it home 
and gave it to his young niece and father. All the 
persons showed signs of arsenic poisoning and all of 
them recovered except the niece who died. It appear- 
ed that the accused himself had eaten a portion of the 
sweets and there was no motive for the crime. There 
was no evidence that the accused prepared the sweets. 

Held, that the whole case was doubtful and that 
the accused could not be convicted of murder. (Shadi 
Lai, C. J, and Agha Haidar, J.) Hans RaJ v. 
Emperor. 115 I.C. 469=30 P-L.R. 424 = 

10 Lah. L.J. 555= 
30 Cr.Ii. J. 478. 

^Poisoned sweets given — Knowledge not proved, 

no motive — Accused partook — Case very doubtful 
•^Benefit given. 

An accused distributed poisoned sweets to several 
friends of his but it was not satisfactorily proved that 
the accused knew that the sweets contained poison. 
No motive was alleged. The accused had also par- 
taken some of the sweets. Some arsenic was found 
in the room occupied by the accused after six days 
from his arrest and there was no evidence to show as 
to who had the control and custody of the room 
during those six days. 

Held*, that the case against the accused was very 
doubtful and the accused should be given the benefit 
of doubt. (Shadi Lai, C. J, and Agha Haidar, J,) 
Hans Raj v. Emperor. 115 I.C. 469 = 

10 L.L.J, 555=30 P.L.R. 424=30 Cr.Ii. J. 478 = 

12 A.I.Cr.R. 354. 

^-^-^Fight^Gun went off during struggle — Doubt- 
ful if anybody fired — Benefit given* 

Where there was a fight in the course of which one 
J, died owing to a shot from Ts gun but whether the 
shot which killed him-was fired by S.as the prosecution 
alleged or by T. or whether it was the result of an 
accident due to the gun going off of itself during the 
struggle for its possession was doubtful and the 
probability was that the gun w-ent off during the 
struggle. 

Held, benefit of doubt must be given to the accused. 
(Scott-Smith and Harrison, JJ,) Kundan Singh 
V, The Crown. 88 I.C. 711=26 Cr.L. J. 1191 = 
6 D.D.J. 271 = A.I.R. 1924 Lah. 720. 

^Body not tdeniified — P^otecution evidence 

inconsistent with medical — Benefit given. 

Where the body of the deceased was not identified 
when it was discovered and the prosecution evidence 
was inconsistent with the medical evidence, the accused 
was given the benefit of doubt. 18 P. R. 1917 distin- 
guished mainly on the ground that the parties in the 
present case were not shown to be on bad terms. 
(Broadway and Lumsden,JJ,) Gagiu v. The 
Crown. 76 1.0.^397=5 L.L.J,.417« 

25 Qv-M* 173=A*I.R. 1924 Lah* 16S. 


PENAL CODE {I860), S. 302— Concerted attack. 

— S. 302 — Concerted attack. 

Conspiring to kill — Ho evidence who dealt the 

fatal blow— All guilty of abetment of murder. 

It was found that two accused and the approver 
conspired to commit theft and in pursuance of that 
conspiracy to kill H in order to enable them to commit 
theft but there was no direct evidence as to who dealt 
the fatal blow, 

Held : that the accused are guilty of abetment of 
murder under S. 302 read with S. 109. (Adami, J,) 
Sheo Barlu V. Emperor. A.I.R. 1930 Pat. 164. 

^Intent to rob and if need be to kill any one 

obstructing — One person killed — Liability construc- 
tive. 

Some persons went to another’s house with the 
object of robbery, but with the intention of killing ‘ 
anyone who would obstruct them in the attainment of 
their object, and killed one person in the prosecution 
of such intention. 

Held : that their liability was constructive it being > 
impossible to say which of them was directly respon- 
sible for the death and punishment of death would not 
be justified. (Zafar AH and Jat Lal,JJ,) Pakhar , 
Singh v. Emperor. 120 LC. 180=11 L.L.J. 20= 
31 Cp.L.J. 41 = A.I.R. 1929 Lah. 292« 

Doubt as to who struck the fatal blow—^AU 

guilty of murder. 

Where it cannot be found who among the assailants 
struck the blow which proved to be fatal all the assail- 
ants can be held guilty of murder : 35 All. 329, Foil, ^ 
(Staples and Subhedar, A. J, Cs.) Kisandas v. 
Emperor. 118 I.C. 473=1929 Cp.C, 529= 

30 Cr.L.J. S44=AJ.R. 1929 Nag. 326- 

—At least two fatal injuries on the head^‘ 
Could not have been caused by same instrument— 
Both liable for murder. 

Where two assailants, bearing dangerous instru- 
ments, assaulted the deceased and all the blows were 
aimed at the head, with the result that two fatal in- 
juries were caused, and these injuries where such as 
could not be caused with one and the same instru* 
ment. 

Held ; that each of the two assailants was respon- 
sible for one of the fatal injuries and, therefore, both 
were guilty under S. -302 : 40 All. 103 ; 29 AIL 282 ; 
36 Cal. 659, Dist. (Mohuiddin, A, J, C.) TJndria' 
Dhiwar V, Emperor. 118 I.C. 60=80 Cr.LX 870= 

A.I.R. 1929 Nag. 125. 

^Fight between two parties — A member of one 

party struck with stick one of the other party— The 
latter struck the other on the head which proved 
fatal — Others not guilty on account of constructive 
liability. 

Certain persons who were members of party A had 
the common unlawful object to yesjsth proc^swservet 
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PENAL CODE (1S60)» S. 302 — Concerted attack. 

and agents of the decree-holder who formed another 
party B and to cause hurt to their persons. Marpit 
began between the two parties in which, party A was 
faring badly. Then suddenly S, a member of party S, 
came on the scene and inflicted a blow with his stick 
on P, a member of party A, and in return P gave a 
blow to S causing a wound on his head which proved 
fatal. 

Hel/I : that the members of party A other than P 
w^e not guilty for the ofience of murder on account 
of their constructive liability under S. 149 : 20 W.R. 
Cr. 5 (F.B.). Foil. 

Held : further that under the circumstances P 
could not be said to have committed offence under 
S. 302, but only of culpable hom-cide punishable 
under S. 304. (Mohiuddin, A. J.C.) Umed Hussain 
V. Emperor. 115 I.C. 549=30 Cr. L.J. 307= 

A.I.R. 1929 Nag. 14. 

— -’Assailants armed with weapon found in 

immediate presence of deceased — Conviction under 
Ss» 302 — 149 is proper. 

Where a small body of Mahomedans numbering 
between 50 and 100 was attacked without any proved 
provocation by several hundred Hindus and was pur- 
sued to some distance, as a result of which one Maho- 
ihedan died almost on the spot, another was fatally 
wounded and died eight days later and sis Maho- 
medahs were injured in less serious manner, and it 
wias found that each of the accused was armed either- 
with ars'^ord, spear or lathi and they were found in 
the immediate presence of the persons actually 
killed: 

' Held : that conviction under S. 302 read with 
S*'149 would he right. {Bears ^ C.J. and Mukerjee^ /.) 
Kashi Ram v. Emperor. 109 I.C. 120= 

26 A.L.J. 139=9 A.L Cp. R. 249=9 L.R.A. Cr. 30= 
29 Cr. L.J. 472 = A.I.R. 1928 All. 280. 

Common intention to murder-^One did the 

deqd’^All guilty as principals. 

Where four persons took a woman out with the 
knowledge and with the purpose that one of their 
number should murder her and one of their number 
did murder her, then that murder is done in 
furtherance of the common intention of all and all the 
four. men are guilty of the crime as principals under 
S. 34. {Kincaid^ J,C. and Rupchand Bilaram^.J.C,) 
Bukshan V. Emperor. 98 I.C. 113= 

27 Cr. L.J. 1265=A.I.R. 1927 Sind 85. 

■ ' ' ’T*’ A rmed to murder any resisting robbery— Two 
did the deed— All are liable. 

' I 

' WhOre four persons armed with deadly weapons 
ftoy prepared to commit murder in the event of resis- 
tance and two of them actually committed murder 
Mbfe any resistance was offered to them. Held that 
is equally guilty of the offence of 


PENAL CODE (1860), S, 302— Duty of Court, 
murder. A.I.R. 1925 P.C. 1 (P.C.) Foil. {Shadilal, C.J. 
and Zafar Ali, J.) SaId Nur v. Emperor. 

89 I.C. 718=26 Cr. L.J. 1406=A.I.R. 1926 Lah. 63. 

Unlawful assembly— Armed to strike any 

resister — All liable if anyone of them inflicted 
fatal injury. 

Where five persons assembled at the water-head to 
take water by force and armed themselves with deadly, 
weapons to strike and vanquish anybody who should- 
stand in their way and prevent them from accomplish- 
ing their purpose. 

Held that4hey constituted an unlawful assembly 
and became guilty of rioting when they used their 
deadly weapons in pursuance of their common object,’ 
and further that as every one of them knew that these 
weapons were likely to be used with deadly effect^, 
they were all responsible if any one of them inflicted 
a fatal injury. A.I.R. 1925 Lah. 49, Dist. {Zafar Alt 
and Jai Lai, JJ.) Hari Singh v. Emperor. 

92 I.C. 217-7 L.L.J. 576=26 P.L.R. 820= 
27 Cr. L.J. 233 -A.I.R. 1926 Lah. 4- 
Joint attack. 

Where the appellant and his son jointly attacked 
the deceased and it resulted in death, the accused 
were rightly convicted for murder. {Duckworth and 
Maung Gyi, JJ.) Maung Twa v. Emperor. 

95 I.C. 603=5 Bur. L.J. 12=27 Cr. L.J. 827. 

— - — With lathis — All joined in heating— Who 

gave the fatal blow — Immaterial — All guilty^ 

One B an elderly Kachhi was mercilessly beaten 
by the four accused. There had been litigation bet- 
ween B on the one side and two of the accused, on 
the other, in which B had been entirely successful, 
B was taken to the hospital where he died two days 
afterwards. All the accused had joined in beating B 
when he was on the ground with lathis and they 
inflicted such serious injury to him that ‘ he died two 
days afterwards. 

Held : that they must have known that at the 
least they were causing injury which was likely to 
cause death, and if death resulted they are guilty of 
murder. In such cases it is immaterial by whose 
lathi the fatal injury is inflicted. 29 All. 282 is no 
longer good law. A.I ,R. 1923 All. 88, Ref. {Ryves and 
Daniels, JJ.) Ummad v. King-Emperor, 

74 I.C. 858=45 All. 727=21 A.L.J. 623= 
4 L.R.A. Civ. 205=24 Cr. L.J. 826= 
A.I.R. 1924 All* 145^ 

— S. 802— -Duty o f Court. 

^Jury finding accused did not know that 

injury was likely to cause death— Judge differing 
as to intention and knowledge — Conviction not 
warranted. 

The only question, in case of an alleged homicide,, 
that the Judge has to see is. first, what degree of 
injury did the man intemd, and secondly what did'h6 
know as to the consequences of such injury. . Wbere^ 
the jtufy found the mount 
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of injury caused by him would be such as would be 
likely to cause death, the judge is not warranted in 
differing from them as to the intention or knowledge 
of the accused, based upon the reasoning of post hoc 
ergo propter hoc. In such a case the conviction 
should be under the second clause of S. 304. (Ran- 
kin, C./„C. C, Ghose and Patterson, JJ.) Em- 
PEROB V, Damullya Molla. 34 C.W.N. 1127. 

^Sufficiently certain of guilt— ‘Not suffi- 
ciently certain of sentence. 

It is not permissible for Judge to sentence a prisoner 
to transportation for life on the ground that he is 
sufficiently certain of the guilt for that purpose but 
not sufficiently certain to sentence him to death : 
A.I.R. 1930 Pat 515, Rel. on. (Courtney-Terrell, 
C.J., and Macpherson,J.) Khudu Rajak v. Em- 
peror. 124 I.C. 841 = 11 P.L.T. 166= 

A.I.R. 1930 Pat. 252. 

- M urder case— Prosecution evidence not dis^ 

'believed — Commitment to sessions. 

A Magistrate not disbelieving the evidence for the 
prosecution, which tends to show that an offence 
under S. 302, Penal Code, has been committed, 
should better commit the accused to the Sessions, and 
leave the Sessions Judge to decide upon the value of 
the evidence led. (Dalip Singh, J.) EmpeROR v. 
WafadaR. 114 I.C. 58 = 30 P.L,R. 36 = 

30 Cr. li.J. 234 = 12 A.I. Cr. R. 116 = 
A.I.R. 1929 liah. 403. 

■ Trial for murder — Every procedure must 'be 

strictly followed. 

It is imperative in cases where accused is being 
tried for his life that the provisions of the law should 
be strictly adhered to and that the accused should 
not have any manner of grievance with regard to the 
procedure adopted at the trial. (C. C. Ghose and 
Graham, JJ.) Emperor v. Rajab Ali Fakir. 

103 I.C. 790=46 C.Ii.X 31 = 31 C.W.R. 881 = 

8 A.I. Cr. R. 316 = 28 Cr. LJ. 742 = 
A.I.R. 1927 Cal 631. 

—Finding of murder — Inadequate sentence — 

Reference to High Court. 

If a Judge accepts a finding of murder there are 
only two penalties. He has no right to pass inade- 
quate sentence. If he does not believe the verdict to 
be right it is his duty to refer the case to the High 
Court. (C. C. Ghose and Duval, JJ.) ARAjali v. 
Emperor. 98 I.C. 102=30 C.W.N. 376 = 

27 Cr. LJ. 1254. 

—Murder — Accused the culprit — Gravity of the 
0 ffen ce — Sen ten ce. 

In order to convict an accused for murder the 
Court must be satisfied first that the murder had been 
committed ; then it must be satisfied that the accused 
has committed the murder. At the third stage the 
question of sentence should be determined upon the 
gravity of the offence quite irrespective of the 
circumstances whether the body has or has not been 
discovered; AI.R. 1925 All. 627 (F. B.), Foil. 
(Stuart, C. J, and Ram., J.) Ram Nath v. Em- 
peror. 93 I*C. 252 = 1 Luck. 327=13 O.L.J. 484= 
3 O.W.N. 204=27 Cr. L.J. 460= 
A.I.R. 1926 Oudh 234. 
•— S. 302— EYidence^Circumstantial. 

—Complete and incompatible with innocence — 

Admitting of no reasonable explanation— Death 
sentence. 

There is no rule of law or practice to prevent a 
Court from sentencing an accused person to death 
iherely on circumstantial evidence. 

The accused person visited the tillage in which the 
itoftfrdered person lived and was at tlie shop of the 
Cr. n-127 


PENAL CODE (I860)— S. S02—EYidence-ConteS’‘ 
Sion. 

deceased on the night of the murder, and that -night 
both had slept on cots in front of the shop. In the 
morning the person was found murdered and the ac- 
cused had disappeared. At the time the accused had 
come to the village he was wearing shoes and also 
possessed a tin box of cigarettes. A pair of shoes 
and a tin box were found at the shop, and the 
accused, who was discovered when followed along the' 
foot-prints sitting amongst some crops, was bare 
footed. When the accused was discovered he was in 
possession of the property of exactly the same des- 
cription as the stolen property. Blood-stains were 
also found on the shirt of the accused. 

Held : that circumstantial evidence was incom- 
patible with the innocence and incapable of explana- 
tion upon any reasonable hypothesis except that of his 
guilt and the accused could be sentenced to death: 

A. I. R. 1926 Bom. 513, Rel. on. (Barlee, J. C. and 
Aston, A, J. C.) Karim Baksh v. Emperor. 

1929 Cr. C. 414=A.I.R. 1929 Sind 179. 
estimated. 

The fundamental rule by which the effect of cir- 
cumstantial evidence is to be estimated is well estar* 
blished. In order to justify the inference of guilt,’ 
the inculpatory facts must be incompatible with the 
innocence of the accused, and incapable of explana- 
tion upon any other reasonable hypothesis than that 
of his guilt: A. I. R. 1926 Lah. 88, Foil. (Shadi Lai, 

C. J. and Coldstream, J.) Mirka v. Emperor. 

96 I.C. 849=7 A.I.Cr. R. 68=27 Cr. L. J. 993. (Lah.) 
—Inference of guilt— When justified— Facts 
sufficient to infer from. 

Where a case depends entirely on circumstantial 
evidence, dn order to justify the inference of guilt, 
the incriminating facts found against the prisoners 
must be incompatible with their innocence and incap- 
able of explanation upon any other reasonable 
hypothesis than that of their guilt: 8 C. W. N. 278 
and 41 Cal. 601, Rel. on. 

The following circumstanoes, as proved against the 
accused, were held sufficient to prove that he was res-* 
ponsible for the murder of deceased: (1) the deceased 
used to live at accused’s house until he disappeared ; 
(2) accused made no report about the sudden disap- 
pearance of the deceased to the police or to anybody 
else ; (3) within a few days after the disappearance of 
the deceased his dead body was found in a well about 
half a mile from the house of the accused ; (4) shortly 
after the recovery of the dead body the accused ad- 
mitted to a friend of his that he had murdered the 
deceased ; (5) and after this confession the accused 
produced from two places considerable valuable pro- 
perty worth Rs. 4,000 belonging to and in the posses* 
sion of the deceased until his death. (WadegaonkoTt 
AJ.C.) Raghunath V. Emperor. 89 I.C. 816=? 

26 Cr* L. J. 1380=23 K. L. R. 62 = 
A. I. R« 1926 Nag. 119. 

— S. 302-^EYidence“'Coiifessioii. 

Confession to lambardar insufficient to con- 
vict — Other facts provin g guilt — Conviction . 

A who was charged under S. 302 knew where the 
bodies of the murdered persons were. He also knew 
that murder had been committed. The jewellery re- 
moved by him from the dead body W£^ subsequentlir 
produced and identified. Moreover' he confessed hiS 
guilt to the lambardar of the village. 

Held*, that it was not safe to rely upon the confes- 
sion made to the lambardar and therefore he cotdd 
not be convicted under S. 302. But the eyiden^ie vfrsts 
i^ij^ent to convict him tt^ider $. 201. ifiroaditfoy 
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PENAL CODE (1860HS. 302— Evidence-Con- 
fession* 

and Agha Haider, JJ») Des RaJ v. Emperor. 

Ill I.C. 459=29 P.L.R. 486=29 Cr. L.J. 865= 
A. I. R. 1928 Lah. 858. 

^Confession induced by promise of pardon — 

Subsequently retracUd — Should be excluded^ Other 
fact insufficient — Guilt not established, 

M was convicted by the Sessions Court under 
Ss. 302 and 201, 1.P.C., upon his own uncorroborated 
confession. M retracted ’the confession at the first 
opportunity alleging that the confession was put into 
his mouth by the police who tortured him in order 
to induce him to turn an approver. The prosecution 
never alleged that M was the only person -concerned 
either in the murder or in the burial, but admitted 
that after the confession, efiorts were made to 
induce him to become an approver. The prosecution 
evidence did -not establish the existence of any motive 
on^ the part ,of M, and there was no independent 
evidence connecting him with the murder in material 
particulars except that G, the victim, with other 
co-accused who were acquitted of the charge of being 
the accomplices of M was seen in M's company 
shortly before the murder, that the corpse was found 
upon M's land and that M took the Magistrate to 
where the corpse was buried. The police, how'ever, 
had known of the whereabouts of the corpse some 
days prior to M's confession. 

Held ; that in the circumstances, M's confession 
was probably due to the promise of pardon and, 
therefore, should be excluded from the evidence 
against M, and that if the confession was excluded, 
the rest of the evidence could not establish M's 
guilt. (Zafar AH and Coldstream, JJ,) Majhi v. 
Emperor. 104 I.C. 247 =28 Cr. L.J. 807 = 

A.I.R. 1927 Lah. 682. 
—^S. 302 — Evidence — Corroboration. 

— Prosecution witnesses untruth ful^Hcsidue 

uncorroborated — Conviction bad. 

Where the prosecution witnesses are found to be 
untruthful as to the greater part of their evidence, it 
is dangerous to convict the accused on the residue 
without corroboration ; 42 Cal. 784, Foil. {Nana- 
vuttyand Ra^sa, JJ,) Gendan Lal v. Emperor. 

A.I.R. 1920 Oudh. 460. 

— Prosecution evidence uncorroborated in mate- 

rial particulars — Real murderer concealed — Evi- 
dence insufficient, 

The fact of murder admitted of no doubt. The 
main evidence for the prosecution and the sole 
evidence connecting the accused with the murder 
was that of two brothers whose evidence was uncor- 
roborated in material particulars and unreliable. The 
villagers were well aware of the identity of the mur- 
derers, but whether it was because the real mur- 
derers were public favourites or the deceased was 
unpopular no evidence was forthcoming : 

. Held : that the accused could not be convicted. 
(Cot^ney-Terrell, C, J, and Rowland, J.) San- 
DAGAR Singh v. Emperor. 1S29 Cr.C* 287= 

A.I.R. 1929 Pat. 527. 

— S. 302 — Evidence — Duty of Prosecution. 

— " ^Actual death must be proved. 

Where a person was beaten into unconsciousness by 
being brutaUy attacked with lathis and was dragged 
up to the bank of rivulet leaving traces of blood along 
the way and was n<ver heard of again, held^ that there 
wa^ a reasonable possibility of the person being alive, 
aatd therefore the accused can only be convicted of an 
‘^fempt to murder. Prosecution must prove the 
death of the alleged murdered p^on. {^tuart 
dnMSulditnanJJ^) Bajtdhu v. Emperor, 
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cient. 

81 I.C. 436 = 22 A.L.J. 340 = 
8 L.R.A.Cr. 59=25 Cr.L.J. 900= 
A.I.R. 1924 All- 662. 

— S. 302— Evidence— Dying declaration. 

Short statement — Answers to leading ques* 

tions — Other evidence insufficient — Conviction. 

Some persons were tried under S. 302 for having 
murdered one B, The occurrence took place on a 
moonless night under a thick tree. The so-called eye- 
witnesses were disbelieved on the point of identifica- 
tion, The only evidence against the accused was the 
first report and the dying deposition of the deceased. 
The deceased was not able to make a long statement. 
The dying declaration was not an unaided effort but 
consisted of answers to leading questions put by the 
disbelieved alleged witness. The family of the de- 
ceased had deliberately chosen to put the attack back 
some two hours before it actually occurred. 

Held : that under the above circumstances it was 
impossible to uphold the conviction. (Stuart, C, J, 
and Raza, J,) Ganga v. Emperor. 

1930 Cr.C. 156=4 Luck. 726=6 O.W.N. 1056= 
A.I.R. 1930 Oudh 60. 

— S. 302— Evidence— Expert. 

Evidence based on scientific enquiry essential 

— Arsenic poisoning — Viscera examination — Vomit 
and mght-soil alone insufficient, 

• In view of the common diseases of this country 
whose symptoms are almost indistinguishable from 
that of arsenic poisoning k is very unsafe to convict a 
person without such evidence as can be obtained 
from a proper scientific enquiry. The proper 
enquiry consists in the careful examination of the 
viscera of the body and an analysis by a competent 
analyser showing from the amount of arsenic found 
in the viscera that at least a lethal dose must have 
been administered. Mere examination of the vomit or 
night-soil is totally insufficient and it is extremely 
dangerous to rely upon some traces of arsenic found 
in either of these two things. (Boys and Young, JJ.) 
Emperor v, Sikandar. 1930 Cr.C. 757 = 

A.I.R. 1930 All. 532. 
'—Strong evidence as against chemical exami- 
ner's negative evidence. 

Chemical examiner’s negative report regarding 
absence of trace of blood in the earth, leaves and grass 
taken from the alleged place of occurrence will not 
displace strong direct evidence of the place of a cer- 
tain murder. (Newbould and C, C. Ghosh, JJ,) 
Hassenulla Sheikh v. Emperor. 83 I.C. 485= 
28 C.W.N. 561 = 26 Cr.L.J. 5= 
A.I.R. 1924 Cal. 625. 

— S. 302 — Evidence— Not sufficient. 

Circumstantial evidence — Palpably concocted 

—Improbable — Not sufficient. 

Where the whole case is one of extreme suspicion 
against the accused but in the opinion of the Court 
the separate pieces of circumstantial evidence relating 
to their movements and which converge on their guilt 
bear palpable signs of concoction and do not fit in 
with the conduct of rational persons, it would be most 
unsafe io accept them and convict the accusedt 
(Adami and Scroope, JJ,) Sambhu Patra v. Empe- 
ror. 122 LC. 587=31 Cr.L-J. 438. 

Assessors finding some guilty and others not 

guilty — Evidence the same against all — IJn satisfac- 
tory — Conviction of some. 

Where the accused were seven in number and the 
assessors, we, re, of opinion that some qf them were not 
guilty while others were held to be guilty although 
the evidence against them was merely the same and it* 
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appeared that the evidence was most unsatisfactory 
and that the truth had 'been kept back. Held, that 
under those circumstances it was not proper to con- 
vict some of the accused under S. 302, I.P.C. 

Per Addison , J, — In the Punjab persons who are on 
the point of death do sometimes implicate their ene- 
mies without cause. (Addison and Skemp, JJ>) 
Ghulam Qadir V. Crown. 30 Punj. L.R. 536 

— Lathi blow on the head^Ahetior gagged the 
mouth as desired — No common intention • proved — 
Abettor not liable for murder. 

P attacked H with a lathi and hit him on his head. 
P then asked B to press H’s mouth with a cloth. B 
did as she was asked. In the post mortem H’s skull 
was found to be shattered into 14 pieces. 

Upon medical examination it was found that death 
was due to injuries on the head caused by P. The 
blows were not struck in furtherance of common in- 
tention on the part of P and B. There -was no evi- 
dence that death had been caused by strangulation. 

Held : that B was not guilty of murder. (Young 
and Sen, JJ.) Mt. Bakhtawari v. Emperor. 

120 I.C. 268 = 31 Gr.L.J. 37 = 1930 Cr.G. 61= 
A.I.R. 1930 All. 45. 

'^Accused found with deceased the previous 

night^Possession of his belongings — No direct 
evidence^Nature of offence. 

Accused were seen in the company of deceased on 
a previous night. Next morning accused were found 
to be in possession of clothes and other articles be- 
longing to deceased. 

Held, that in absence of direct evidence, circumstan- 
ces, though raising a strong suspicion against accused 
are not sufficient to convict them either under S. 302, 
or under S. 392, but they are guilty either under 
S. 411 or S. 379. 20 C. W. N. 166 ; 13 Cr. L.J. 249 ; 
40 P.W.R. 1914 Cr.; and A.I.R. 1922, All. 340 ; Ref. 
(Zafar Ali and Coldstream, JJ,) Mahomed Ali v. 
Emperor. 112 I.G. 212=10 L.L.J. 325= 

29 Gr.L.J. 996= A.I.R. 1929 Lah. 61. 
Suspicious circumstances — Alone insuffi- 
cient. 

B and S were charged under S. 302, Penal Code, 
for the murder of B, who, accprding to the village 
rumour, was in intrigue with G’s wife, M, sister to B. 
S was the brother of G. A tracker followed the tracks 
with directions from villagers to the Ahata of S and 
Q. Shoes of R were recovered at the instance of B. 
The tracker found tracks of B and S, leading to the 
place where the body was later found buried. Dead 
body of R was found at the instance of the confes- 
sion made by S. 

Held : that the evidence was not sufficient to 
establish charge under S. 302 but was ample to 
establish an ofience under S. 201, Penal Code. 
(Addison and Coldstream, JJ.) BULAQi t?. 
Emperor. 112 I.C. 347 = 9 Lah* 671= 

29 Cr.L.J. 1019=11- A.I.Cr.R. 284= 
A.I.R. 1928 Lah. 476. 

.'-^Discovery of bloodstained weapons through 
accused^In jury on his person — Insufficient* 

The mere facts that the accused pointed out a heap 
of tury belonging to some unknown zamindar which 
■was accessible to anybody and from which were re- 
covered a hatchet and a dang which turned out to be 
bloodstained and that the accused had some injuries 
on, his p^son were held to be not sufficient to prove 
him guilty of being concerned in the murder. 
iBroadway and Jai Lai, JJ.) Chhajju v. Emperor. 

10 L.L.J^ 38=A.LR^ 1928 Lah. 335. 


PENAL CODE (I860)— S. 302 — Evidence— Pre- 
sumption. 

Motive present — Body found in the field of 

accused. 

Where the only evidence against a person accused 
of murder consists of evidence of motive and his 
production of the corpse from his field, that evidence 
will not ordinarily warrant a conviction under S. 302, 
I.P.C. : A.I.R. 1926 Lah. 88 and A.I.R. 1927 Lah. 
541, Foil. (Broadway and Jai Lai, JJ.) Far^anD 
Ali V. Emperor. 107 LG. 482=9 A.I.Cr.R. 520= 
29 P.L.R. 33 = 29 Cr.L.J. 252. 

— Accused last seen with deceased-^Accused 

showing place where corpse was buried not su;ffici- 
ent. 

The fact that the accused was one of two persons 
with whom the deceased was last seen alive, and the 
fact that he pointed out the spot where the dead 
body was ultimately found, are not sufficient to draw 
the inference that the accused was one of the actual 
murderers. No doubt grave suspicion attaches to 
him in this connexion, but grave suspicion is not 
sufficient. (Broadway and Skemp, JJ,) Besant 
Singh v. Emperor. 103 I.G. 97=28 Cr.L.J.641 = 

8 A.I.Gr.R. 254=A,I.R. 1S27 Lah. 541. 
— Evidence of unnatural demeanour of accused* 

Where the evidence on which the accused has been 
convicted consists mainly of statements made by 
witnesses, suggesting that his demeanour was some- 
what too calm when attention was drawn to the fact 
that his hut of grass was burning which had been 
set on fire and in which the deceased was found 
lying dead and a gun lying between his legs. 

Held : that his conviction is not sustainable and 
must be set aside. (Fforde and Addison, JJ.) 
Abdul Ghani v. Emperor. 99 LG. 324= 

8 L.L.J. 559=28 Cr.L.J. 116 = 
28 P.L.R. 27=A.I.R. 1927 Lah, 51. 
— — — Knowledge where corpse is buried. 

The mere fact that an accused person appears to 
have known where the corpse was buried does not 
prove that he was the murderer : 18 P.R. 1917, Foil. 
(Scott-Smith and Zafar Ali, JJ.) Sulakhan Singh 
V. Emperor. 89 I.C. 901=26 Cr.L.J. 1429= 

A.I.R. 1926 Lah. 138. 

Property recovered from place pointed out by 

accused. 

The mere recovery of property belonging to the 
deceased from a place pointed out by a person ao 
cused of the murder cannot be regarded as a proof 
that the accused was a murderer : A.I.R. 1924 L.ah» 
109, Foil. (Shadi Lai, C. J. and Coldstream, J*) 
Mir^a V. Emperor, 96 I.C. 843=7 A.I.Cr.R.68» 

27 Cr.L.J. 993 (Lah), 
Production of property stolen from deceased* 

Where the only evidence against an accused person 
is that he produced certain property which is identi- 
fied as having been stolen from a person proved to 
have been murdered and there is no admissible evi- 
dence against him to connect him more directly With 
the murder it is unsafe to convict him of the offence 
of murder. 13 Mad. 426 and 21 M.L.J. 1071, Dist,; 
(1887) A.W.N. 130, Foil. (Wadegaonhar, A.J.C.) 
Raghunath V, Emperor. ,89 I.C, 516= 

26 Cr.L.J, 1380=23 H.L,R. 62= 
A.I.H. 1926 Nag. 119. 
— S. 302— Evidence— Presumption. 

Possession of goods recently siolen-^Stolen 

articles were jewels worn by deceased on the day 
previous— Presumption. 

The possession of stolen goods recently after the 
loss of thenM may be indicative not merely of the 
ofience of larceny or of receiving with guilty 



S02S CEIMINAL DIGEST 1924—1930 20^4 


.PENAL CODE (I860)— S. 302— Evidence—Pre- 
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ledge but of any other more aggravated crime which 
has been connected with the theft ; this particular fact 
of presumption forms also a material element of evi- 
dence in case of murder. 

The^ presumption is particularly applicable where 
there is satisfactory proof in case of a murder of a 
’woman that the stolen articles were habitually worn 
‘by the deceased and that she was actually seen wear- 
ing it on the evening before the murder : 17 C-W-N. 
1077, Eef.: A.I.R. 1926 Mad. 638 and A.I.R. 1926, 
*Lah. 691, Dist. (Pearson and Jacfe.JJ.) Emperor 
V, Chintamani Shahu. A.I.R. 1930 Cal- 379. 

■ ’ P oisoning by members of family — Death 
shortly after food prepared by wife — explana- 
tion as to cause of death — Corpse hidden-^Pre- 
sumption violent, 

A violent presumption that the deceased was poi- 
soned by the members of the family arises, perhaps 
one of the strongest presumptions known to the law, 
'^when a man dies in his own house surroimded by his 
■own family, and poisoned shortly after eating food 
which must have been prepared for him by his wife, 
and no explanation is forthcoming from the occu- 
pants of the household as to what had happened to 
him to cause his death, and where, in addition to such 
violent presumption, the persons accused are proved 
to have been guilty of persistent lying in an attempt 
'to account for the absence of the deceased, and are 
also shown to have hidden the corpse to save them- 
selves, the presumption becomes a certainty. (Walsh 
and Pullan^ JJ,) Emperor v, Mt. Har Piari. 

97 LC. 44=49 All. 57=27 Cr. L.J. 1068 = 
7 L.R.A. Cp. 156=24 A.L.J. 958= 
A.I.R. 1926 All. 737. 

302--Eirideiice— Robbery and morder. 

^ 'Evidence sufficient for robbery — Not suffici- 

ent for murder. 

In a case of murder the following facts were 
found The accused found the deceased playing 
with three other companions, gave him a melon and 
tooi him aw'ay on the promise of giving him more. 
The accused and deceased were afterwards seen to- 
gether near the canal by one witness and after that 
deceased was never seen alive again. The medical 
man who conducted the post-mOrtem examination 
was unable to give any opinion as to the cause of 
death because putrefaction was too far advanced. 
.Melon seeds were found in the deceaised’s stomach at 
the post mortem examination. The accused’s shoes 
were fuund near the canal bridge hidden in some 
reeds. Deceased when taken away by the accused 
was wearing 3 ornaments and these were not on his 
dead body. The appellant subsequently had know- 
ledge of the place in which these ornaments were 
concealed and himself dug them up during the police 
investigation. 

Held : that assuming these findings to be correct 
they do not exclude every reasonable hypothesis 
other than that the deceased’s death was caused by 
•the accused. If the accused can be held to have 
robbed the deceased it does not follow necessarily 
that he afterwards killed him. (Shadi Lai, C,J, and 
Cornell, /.) Wallu V, Emperor. 77 I.C. 433= 

^ . 4 Lab. 373=6 L.L.J, 59=25 Cp.L.J. 385= 

A.I.R. 1924 Lah. 109. 

302— Evidence — Sufficient. 

< — Accused last seen with deceased — Dis- 
appearance immediate after murder^Dc fence that 
he,ne;osr knew the deceased, 

‘ the evidence against the accused is that the 

conipapy and that 
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cumstances. 

the accused disappeared immediately after the murder 
and the accused set up a palpably false defence that 
he did not know the deceased and was never in her 
company, these facts and circumstances are sufficient 
to bring the ofience of murder home to the accused. 
(Zafar Ali and Addison, JJ,) Faxuldin v. 
Emperor. 120 LC. 529=31 Gr. L.J. 138 = 

A.I.R. 1930 Lah. 265. 
— — Accused displeased with mother — Attempt to 
take away child frustrated — Child poisoned — 
Medical evidence complete. 

The accused who was greatly displeased with the 
wife of his brother, came to get her child from her. 
He took away the child without her consent. Later 
on he was over-persuaded by other men to let the 
child remain. Pie then proceeded to give the child 
some sweets. Directly afterwards the child was taken 
ill and died. The child’s viscera was sent to Chemi- 
cal Examiner who deposed that an extract from 
viscera produced tingling sensation when rubbed on 
the tongue and killed frog on injection. He gave as 
his opinion that death was due to aconite poisoning. 
The Civil Surgeon was of opinion from the condition 
of the mucous membrane of the stomach and the 
points of haemorrhage that death was due possibly 
to irritant poisoning. There were other symptoms 
which pointed to aconite poisoning. 

Heidi that child died under circumstances which 
would be compatible with little else than aconite 
poisoning and that the child was poisoned by the 
accused was a good conclusion. (Stuart, C, J,, and 
Raza,J.) Umrao v. Emperor. 119 I.C. 870= 
6 O.W.N. 681=30 Cr. L. J. 1118= 
1929 Cr. C. 604=A.LR. 1929 Oudh 516. 

^Unprovoked and surprised assault^One blow 

fractured the skull — Offence is murder. 

Where the accused committed an unprovoked and 
cowardly assault upon the deceased rushing out at 
him by surprise and striking him one blow and one 
blow alone upon the head with a lathi and the blow 
fractured the skull of the deceased from temple to 
temple, the ofience is murder: A.I.R. 1923 All. 592, 
Foil. (Stuart, C.J, and Raza, J,) Suraj Prasad 
V, Emperor. 95 I, G. 286=13 O-L.J. 646 = 

. 3 O.W.N. 451=27 Cr.L.J. 766. 
— S. 802 — ^Evidence — Suicide and murder. 

Double knotted ligature round the neck. 

Double knotted ligature round the neck of the 
deceased was held to be a clear indication of the fact 
that his death had been caused by strangulation by 
some person other than himself, (Wadegaonkar, 
A,J,C.) Raghunath V, Emperor. 89 I.C. 516 = 
23 N.L.R. 62=26 Cr. L.J. 1380 = 
A.I.R. 1926 Nag. 119. 
— S, 302— Evidence— Unreliable. 

Conviction for murder on the strength of the 
statement of a witness who was found to be unreli- 
able, cannot be supported. * (Wallace and Madhavan 
Nt^ir,JJ,) Karupanna Pillai v. Prisoner. 

« 100 I.C. 359=7 A.I. Cr. R. 430=28 Cr. L.J. 279= 
A.LR. 1927 Mad. 1112* 
— S. 302— Extenuating circumstances. 

Youth and promptings of veneration for 

founder of religion. 

The mere fact that the murderer is only 19 or 
20 years of age and that the act was prompted by 
feelings of veneration for the founder of his religion 
and anger .at one, who had scvuriously attacked 
is a wholly insufficient reason for not imposing the 
appropriate sentence provided by law: AJ.R. 1928 

Jjf^ 
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cumstances. 

Ilam Din v, Emperoe. 120 I.C. 

1930 Cr. C. 165--30 Cr. LJ. 1125-11 L.L.J. 533 = 
A.I.R, 1930 Lah. 157. 

•—^Youth of the offender. 

A particularly cruel and cowardly murder was 
committed by a lad of about 19 or 20 without any 
apparent motive and the capital sentence was sought 
to be reduced. 

Held*, that the mere youth of the murderer was 
insufficient for not imposing the capital punishment 
and that the absence of an apparent motive could not 
be construed as indicating the existence of a provoking 
cause, which would amount to a mitigating circum- 
stance. {Fforde and Tekchand, JJ.) Gehna SaR- 
vaRa V. Emperor 120 I.C, 276—31 Cr. L.J. 81 — 
1930 Cr. C. 18 « A.I.R. 1930 Dah. 50. 

* Saving family honour — Murder of erring 

wife. 

The reason for passing a lesser sentence on convic- 
tion for murder ought to be express and adequate 
Such reasons are sometimes to be found in the order 
of the mentality to which the person belongs. But 
the fact that a murder of his wife by a husband was 
inspired with a view to save his family from dis- 
honour which would sooner or later have fallen upon 
them by reason of the habits of the wife does not 
constitute any extenuating circumstance, for lesser 
sentence of transportation. {Courtncy-Tcrrell, C. /. 
and Dhavle, J.) Soiirai Sao v. Emperor. 

124 I.C. 836 = 11 P.L.T. 148 = 9 Pat 474 = 
A.I.R. 1930 Pat. 247* 

— -Youth^A mere tool. 

Youth alone does not constitute such an extenuat- 
ing circumstance as would justify the imposition of the 
lesser penalty prescribed by the law. 

, But where a youth charged under S. 302 had no 
personal enmity with the victim, and he was found to 
be only a tool in the hands of the enemies of the 
victims. 

Held : the extreme penalty of the law should not 
be exacted in the case. (Shadi Lal, C. J, and Cold- 
stream, J.) Harnammu V. Emperor. 

110 I.C. 234=10 A.I.Cr.R. 501=29 CrJi-J. 682- 
A.I.R. 1928 Lah. 855. 

‘ Murder of newly horn illegitimate child — 

By mother^ By father. 

In the murder of her newly born illegitimate child by 
a woman there are mitigating circumstances sufficient 
to reduce the appropriate penalty very much below a 
sentence of transportation for life ; most of these ap- 
ply though certainly in a less degree to the case of the 
father of such a child more especially where the 
mother is his own sister. (Baker, Og.J. C, and 
Hallifa^, A. J* C.) Dhania Kunbi v. King- 
Emperor. 75 I.C. 767=25 Cp.L.J. 63 = 

A.I.R. 1924 Nag. 119. 

^ — ----Extreme youth. 

Extreme youth of the offender was taken into con- 
sideration along, with the absence of circumstance as to 
how murder took place as an extenuating circumstance 
for reducing the sentence of death under S. 302 to one 
of transportation for life. (Baker, J, C. and Koiwal, 
A, J, C.) Ckunnilal V. King-Emperor. 

88 I.C, 353=7 N.L. J. 144 = 26 Cp.L.J. 1121 = 
A.I.R, 1924 Nag. 115. 
— S. 302— Intention— Absence of. 

- ^A ccused chagrined at his melons not brought^ 
Bit of tem^r--Dang lying close hy^Picking up 
dealt m blow — Ho intention to cause death. 

The accused, who was chagrined because his me- 
loos were not putchaaedi went, into a fft of teeipejr and 
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of. 

lost self-control. The dang,, with which the blow on 
the uncovered head of the deceased came to be inflict- 
ed, was lying close at hand. The accused- picked it 
up and at once dealt the blow which resulted in the 
fatal injury to the deceased. 

Held : that there was no intention on the part of 
the accused to cause the death ; 

Held further : that the case fell within the purview 
of S. 325 instead of S. 302. (Agha Haidar and Shadi 
Lai, JJ.) Kaloo Murad v. Emperor. 

1929 Cf.C. 639= A.I.R. 1929 Lah. 863. 
™ — Intention to stupefy by Dhaiura^Intention 
to cause death — Knowledge of likelihood. 

Where the intention of the accused was certainly 
primarily only to stupsfy his victims by Dhatura and 
to come back when the poison had begun to take effect 
and rob them, and the poisoning was fatal ; 

Held : that there is no ground for holding that he 
intended to bring about their death, but he must-have 
had knowledge that be was likely to cause death and 
the conviction under S. 302, was correct : 15 A.L.J. 13, 
Ref. (Boys and King, JJ.) KHELAvyAN v. Emperor. 

98 I.C. 712 = 7 L.R. A.Cp. 188=27 Gr.L.J. 1400= 
A.I.R. 1927 All. 104. 
— • " ’^Motive inadequate --Minor injuries— Neither 
intention nor knowledge. 

Where on a charge of murder the evidence of the 
motive was inadequate and the majority of the injuries 
inflicted were slight. 

Held : that the safer inference to draw in such a 
case is that the assailants of the deceased neither 
intended to cause death nor knew that they were like- 
ly to cause death. (Broadway and Fforde, JJ.) Dial 
Singh v. Emperor, 93 I.C. 1043=27 Cp. L.J. 547= 

A.I.R. 1926 Lah, 419. 

— Accused grappled from behind-^Str iking with 

pocket knife — No intention— 'But knowledge pre- 
sumed. . t 

Where the deceased in the course of a certain flght 
grappled with the accused from behind and the ac- 
cused thereupon struck him with his pocket knife with^ 
out any deliberate aim, 

Held : that the accused did not intend to cause 
death or to inflict such injury ^ was likely to cause 
death but as he must have known that a blow with a 
weapon of that kind was likely to cause death, the 
offence committed was one under Cl. (2) of S. 304, 
(Martineau and Fforde^ JJ.) Jagat Singh v. The 
Crown, 99 LC. 119*8 L.L.J. 51=27 P.L.R. 6= 

28 CP.L.J. W 

Quarrel over a pumpkin— Provoked by abuse— 

Striking with a lump of limestone weighing 3 Ibs.^ 
No inteniion-^Knowledgc presumed^ 

There was no enmity between accused and deceased. 
The accused’s wife and the deceased who' were the 
wifes of two brothers were quarrelling about sharing 
a pumpkin. The accused coming along broke the 
pumpkin into two against the wishes of the deceased 
wherefore she abused him. He thereupon struck her 
with a lump of limestone weighing 3 pounds. This 
resulted in the injury. 

Held, : Accused acted from impulse pf, moment and 
had no intention either to kill her or to .fracture, her 
skull ; but that > as the lump of limestone weighed 
3 pounds it must be taken that he knew that there 
was a probability of fatal injury being indicted. 
21 A.LJ. 316, Dist* (Mukerji emd Daniels,, JJ,) 
Ganesha V. King-Emperor, , 81 820«f 

5 L.H.A. 176 =25 Cf. J, 80Q:f« 



mi Criminal digest 1924— 1930 


PENAIi CODE (1860HS. 302— Intention— Neces- 
sity of. 

— S. 302— Intention— Evidence. 

" Accused provoked by resolve of deceased to 

report his offence to police — Sudden and heavy 
blow with chopper — Intention established. 

K seized the accused in the act of stealing ; but the 
accused escaped from him. K convened a panchayat 
consisting of several members of whom J was one. 
The accused admitted his oflence and asked for par- 
don as it was a trivial oflence. J. however, insisted 
that the matter must be reported to the police. On 
hearing this the accused suddenly struck / a heavy 
blow with a chopper which he had carried with him. 
/ died of the heavy blow. 

Held : that the accused either intended to cause ,7’s 
death, or that he intended causing bodily injury to J 
and the bodily injury which he intended to be indicted 
was sufficient in the ordinary course of nature to cause 
death. {Zafar AH and Addison, //.) Chadgi v„ 
Empebor. 120 I.G. 274 = 1930 Cr- C. 28= 

31 Cp. L.J. 79 = A.LR. 1930 Lah. 60. 
— frenzied by ill-treatment of elderly 
husband^Avenging on him by murderous attack 
on infant siep‘Sm^lntention. 

Where accused, a young woman of fifteen years of 
age being roused to frenzy by the ill-treatment of her 
husband who was 40 years of age and v horn she did 
not like, seized a stick lying by and made a murderous 
attack on her step-son in order to avenge hersdf 
against her husband and caused the death of the 
infant son. 

Held : that her intention was to cause death and 
she was therefore guilty of murder. {Scot-Smith and 
Fforde, JJ.) Mx. Daulan v. Emperor, 
89 I.C. 461=26 P.E.R. 360 = 26 Cr. L.J. 1373 = 
A.I.R. 1926 Lah. 144. 

A ccused ran off after causing injuries^ 

Blood stains on his clothes-^Blows perforated heart 
and divided intestines’^Intention to cause fatal 
injuries. 

Where, in continuation of an altercation which had 
taken place between the accused’s mother and the 
deceased’s wife the two men were struggling in front 
of their houses when the accused suddenly struck the 
deceased with a weapon who collapsed and died 
at once whilst the accused ran off to his house where 
he was shortly afterwards arrested with blood-stains 
on his clothes, and the medical evidence showed that 
the person of the deceased bore two wounds of a 
penetrating nature one of which completely perforat- 
ed the heart ; the other penerating the abdomen on 
the left side had divided the intestines and death was 
■due to shock and haemorrhage and the accused him- 
self bore no mark of injury upon his person. 

Held : that intention of the accused was, if not to 
cause death, at least to cause such bodily injury as 
was likely to cause death. (Le Rossignol and 
Fforde, JJ.) Lachhaman Singh v. Emperor. 
92 I.C. 222=7 L.L.J, 882=27 Cr. L.J. 238- 
26 P.L.R. 829-A.I.R. 1926 Lah. 143. 
— S. 802— Intention— Necessity of. 

-—Love potiOH'-^ausing deaths— Intention to 

cause death absent — Administered at the instance 
of paramour inimical to husband — Liability, 

Where the intention to cause death cannot be clear- 
ly found without any other possible explanation of the 
act of the person giving poison a conviction for 
inurder cannot stand. Unl^ it is shown clearly and 
possible doubt that the intention was to cause 
Cfeteh wfeife’ ^ a substance is administered as a love 
the accused cannot be convicted of murder. 

of a love podon dr drug which 


PENAL CODE (1860), S. 302— Intention— Pre- 
sumption of. 

a person thinks might be beneficial is not in itself an 
offence but when it is supposed to have effect upon 
persons with whom the paramour of the accused had 
enmity, and when she administers it without due 
care and caution or any enquiry as to what it really is 
her act falls within sec. 304- A. {Ad ami and Buck- 
JJ,) Phulmani Mundin V, Emperor. 

77 I.C. 801=1924 P.H.C.C. 13- 
23 Cr. L.J. 449= A.I.R. 1924 Pat. 635. 
— S. 302 — Intention — Presumption of 

Previous grudge — Stabbing at vital part—^ 

Intention to cause fatal in jury presumed. 

It must be assumed that a person who goes armed 
with a stabbinj? weapon to assault another person 
against whom he has a previous grudge and actually 
strikes that person at a vital part of his body and 
causes his death, intends to cause such bodily injury 
as is imminently dangerous to life and such person 
must be held guilty of murder. (Jai Lai and Currie, 
JJ-) Jog Rai v. Emperor. A.I.R. 1930 Lah. 534. 

Test of — Violent blow with lethal weapon at 

vital part — Intention must be presumed. 

The best criterion of the force and character of a 
blow is to regard the result which it has effected. 
A person delivering a violent blow with a lethal 
weapon like a lathi on a vulnerable part of the body 
as the head must be deemed to have intended to 
cause such bodily injury as he knew was likely to 
cause the death of the person to whom the injury was 
caused : A.I.R. 1928 Lah. 93, Rel. on ; 5 P.R. 1893 
Cr. and 9 S.L.R. 99, Dist. 

Where therefore there are no indications that the 
accused dealt any other kind of blow or to cause any 
other sort of injury he can be held guilty under 
S. 302. (Addison and Hilton, JJ.) Sewa Singh v* 
Emperor. ^ A.I.R. 1930 Lah. 490. 

Fatal wounds with knife — Intention to cause 

death presumed, 

A person who inflicts on the deceased fatal 
wounds witn a knife intends nothing short of inflicting 
death and so the offence in the absence of extenuat- 
ing circumstances, is murder. {Wallace and Anantha- 
krishna Iyer, JJ.) Kolanda Nayakkan u. King- 
Emperor. 1930 M.W.N. 681-32 M.L.W. 220. 

-Previous enmity^— Assault lying in wait — 

Lathi blows — Serious injuries — Intention to cause 
death presumed. 

Where four persons deliberately lay in wait for 
the deceased intending to beat him with lathis on 
account of enmity in regard to a grove ; there was 
evidence of eyewitnesses, one of whom accompanied 
deceased and others who were close to the scene of 
occurence, who stated that they had witnessed the 
a^ault and that all the four accused beat the deceased 
with lathis. The first report, made without delay, 
named the four as assailants. In the dying declara- 
tion the deceased named all the four as his assailants. 
The medical evidence showed that the death was 
due to injuries to the lung caused by the fracture of 
six ribs, and haemorrhage of the brain produced 
by contused wound on the head, and that there wero 
numerous other injuries. 

Held : that the intention of the accused must h^ve 
been to cause death or such injuries as would in the 
ordinary course of nature cause death. {Mears, CJ, 
and Bennet, J,) Sukhva v. Emperor. 

118 I.C. 190=10 L.R.A. Cr. 138=1929 Cp. C. 291= 
30 Gp. LJ. 890=12 A J. Cp. R. 839= 

^ AdwR. 1929 AIL 707. 

^Plunging knife mto stomach— Intention to 

cause death or fatal injtWft^If catL he prernmed-is^ 
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PENAL CODE (1860), S. 302— Knowledge. 

Rule of intending natural or probable consequences 
of act — If applicable to Indian Criminal law. 

Per Cuming, /.—The natural result of plunging a 
knife into a man’s stomach is death or such bodily 
injury as is likely to result in death. The man who 
plunges a knife into another man’s stomach must know 
that it would cause death or such bodily injury as is 
likely to cause death and that hence death would be 
the probable result of his act. The man who does such 
an act therefore must be held to intend to cause death 
or such bodily injury as is likely to result in death, for 
a man is presumed to intend the natural consequence 
of his action. If he had not that knowledge or intention 
in the circumstances and he did the act with some 
other knowledge or intention then it is for him to prove 
it, for that is a fact peculiarly within his own know- 
ledge. 

Per Mukerji, /. — The presumption that one must 
be taken to intend the natural or probable consequences 
of his act — a rule of English criminal law “which, 
originally but a rule of evidence, has now acquired the 
dignity of a legal axiom — is not always quite easy to 
apply to the Indian Criminal Law in view of the dis- 
tinction that the Indian Penal Code makes between 
intention and knowledge. On the question of 
knowledge much depends on the intellectual capacity 
of the actor. {Cuming and Mukerji, JJ.) Ha^rat 
Gul Khan v. Emperor. 109 I.C. 4i82= 

57 C.L.J. 240=32 C.W.N. 345=29 Cr.L.J. 546= 
10 A.I.Cp.R. 239=A.I.R. 1928 Cal. 430. 

Violent blow with takwa cutting through 

skull — Intention presumed, 

A takwa is a deadly weapon and a person who 
strikes a blow on the head with such a weapon and 
with such violence as to cut through the skull should 
be presumed to do so with the intention of causing 
death or such bodily injury as is likely to cause death. 
(Shadi Lal^ C, /. and Zafar Ali, J.) Tek Singh t?. 
Crown. 88 I.C. 995=7 L.L.J. 176« 

26 P.L.R. 221=26 Cp.L.J. 1251 = 
A.I.R. 1925 Lah. 373. 

Stab in the stomach — Sufficient in ordinary 

course to cause death — Intention to cause injury 
sufficient to cause death presumed. 

Common knowledge and experience tell us that any 
cut into peritoneum and stomach, is sufficient, in the 
ordinary course of nature, to cause death, unless done 
by a skilful surgeon under safe-guards discovered 
during comparatively recent years. The fact that 
persons have under medical treatment, recovered from 
wounds in the stomach affords no ground for holding 
that a stab in the stomach, is not sufficient in the ordi- 
nary course of nature to cause death. If a person 
stabs another in the abdomen with sufficient force to 
penetrate the abdomen walls, and the internal viscera, 
he must undoubtedly be held (whatever his station in 
life) to have intended to cause injury sufficient in the 
ordinary course of nature to cause death. A.I.R. 1922* 
AH. 487, Dis. 27 M. 119, Foil. (May Omig and Duck- 
worth, JJ,) Ou Shwe alias Kalaw v. Emperor. 

76 I.C. 711=1 Rang. 436=25 Cr. L.J. 247= 
A.I.R. 1924 Rang. 93. 

— S. 302— Knowledge. 

Drunken brazol — Accused assaulted, retaliated 

with stab at the throat — Ran about saying he had 
killed deceased — Knowledge and intention. 

In the course of drunken brawl accused was struck 
by the deceased and knocked down, whereupon the 
accused struck the deceased with a knife in the throat, 
which resulted in killing the deceased. After commit- 
ting the crime the accused ran about saying that he 
had Wiled the deceased, and was going to be hanged. 
Oif th^-two, the deceased was the bigger man. 


PENAL CODE (1860), S, 302— MotiTie. 

Held : that the accused had knowledge and inten- 
tion which would make him liable under S. 302 and 
was guilty of murder, but the case was one in which 
extreme penalty was not called for. (Adami and 
Chatter ji, JJ,) Judagi Mallah v. Emperor, 

121 I.C. 452=8 Pat. 911=31 Cr.L.J. 243 = 
A.I.R 1930 Pat. 168. 

Fight with lathis — Knowledge of probability 

of death presumed. 

When men who expected a lathi fight use their 
lathis with the result that a man is killed, it must be 
taken, in the absence of special circumstances, that 
they knew that they were doing an act so eminently 
dangerous that it must in all probability cause such 
bodily injury as is likely to cause death. (Boys and 
Banner ji, JJ,) Parshadi u, Emperor. 

116 I.C. 19=1929 A.L.J. 244= 
10 L.R.A.Cr. 47 = 11 A.I.Cp.R. 299 = 
30 Cr.L.J. 559=A.I.R. 1929 All. 160. 
Avoiding vital parts — Prolonged and deliber- 
ate thrashing'-*No intention to cause death — Know- 
ledge that ordinarily death must result present. 

If a man is killed as a result of innumerable blows 
none of which in itself is sufficient to cause death and 
if the assailants have deliberately avoided striking any 
vital parts, under some circumstances the inference 
may be drawn that by avoiding dealing blows upon 
vital parts of the body they showed that they did not 
intend to cause death but, rather, carefully avoided 
causing death. But on the other hand, if the circum- 
stances show that a prolonged thrashing has been 
deliberately administered with the knowledge of the 
assailants that such a thrashing must in the ordinary 
course of nature result in death, the assailants are 
guilty of murder. They may avoid Striking a vital 
part deliberately so as to put themselves in a position, 
if the assault is brought home to thern^ to plead that 
they never intended to do more than administer a 
thrashing. (Fforde and Addison, JJ.) Basanta v. 
Emperor. 103 LC. 848=8 A,I.Cr»R. 362= 

28 Cr.LJ. 763= A.I.R. 1927 Lah. 654. 

Knofwledge that act is likely to cause death* 

Knowledge that the act is likely to cause death is 
insufficient for conviction under Clause 4 of S, 300 but 
is sufficient for conviction under 2nd part of S. 304. 
(May Oung, J,) Nga Po Saw v. Emperor. 

2 Bur. L J. 99 = A.I.R. 1924 Eantf. 38, 
— S. 302— Motive. 

Proof of moHve-^lmmateriaU 

Where no sufficient motive for the assault on the 
deceased is shown the mere fact that the prosecution, 
does not establish any additional motive for the 
assault cannot be taken as a fatal defect in the prose- 
cution case. The accused may be the only surviving' 
person knowing the cause of enmity with the deceased, 
and the failure of the prosecution to elicit it is npt a 
sufficient reason to disbelieve the eye-witnesses, 
(Addison and Hilton, JJ.) Sewa Singh v. Em- 
peror. A.I.R, 1030 Lah. 490. 

— Adequacy or otherwise of-^Foisting of offence 
on accused — Probabilities* 

If the Court is satisfied as to the fact of murder the 
adequacy or inadequacy of the motive is not of im- 
portance, It is possible to conceive that relations 
might make a false charge against the husband of the 
murder of his wife but not when the. htisband, jiist 
before murdering his wife, assaulted them and 
inflicted serious injuries. The obvious thing -v^hiqh 
they would do would be to accuse the man who had 
assaulted them.- (Beasley, C,J„ and Cornish, J.) 
Pedda Pctx.A^’PA V, Empei^R. 1929 M.W.N. 592. 

' — — of-^Powerful influence or hofniddgil 
tend^noy*^Wot inferred^ 
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PENAL CODE (1860), S. 302— Murder or hart. 

The circumstances of an act of murder being 
apparently motiveless is not a ground from which the 
existence of a powerful and irresistible influence or 
homicidal tendency can be safely inferred. {^Zafar 
Ali and Jai Lai, JJ.) Inayat v. Emperor. 

112 I.C, 222 = 29 Cr. L.J, 1006. 
r— Failure to prove motive — ImmaieriaV^But 
relevant to prove intention. 

Per Cuming, J — When in a case of murder facts are 
clear, it is immaterial that no motive has been proved. 
The motive which induces a man to do any particular 
apt is known to him and to him alone. At the 
highest the prosecution can only suggest what is or 
may be the motive for any particular act. It may 
be known only to the accused or possibly to the 
deceased and it is quite impossible to prove. 

Per Mnkerji,J. — Motive though not a sine qua non 
for bringing the ofience of murder home to the accus- 
ed is relevant and important on the question of inten- 
tion. [Cuming and Mukerji.JJ,) Ha2eat Gul 
Khan v. Emperor. 109 I.C. 482 =47 C.L.J, 240= 
82C.W.N. 345=29 Gr.L.J. 546 = 10 AI. Cr. R. 259= 

A.I.R. 1928 Cal. 430. 
— S. 302— Murder or culpable homicide. 

Wife mixing arsenic in milk — Husband dies 

^^ffence is murder. 

Where S who was on bad terms with her husband 
administered arsenic poison to him in milk by way of 
medicine and the husband died, and was convicted by 
the Court of Sessions under S. 304 of Penal Code 
and an appeal was made on behalf of Government, 
HeW. that S was guilty of culpable homicide 
amounting to murder and should have been convicted 
under S. 302, Penal Code. 40 All. 360 Foil. [Raza 
and Pullan, JJ.) Emperor v. ChattarpaL Singh. 

7 0. W. N. 980 = A.I.R. 1980 Oudh 502. 
— — > ‘ H usband witnessing adultery of wife — Man 
slaughter^Rule restricted to man and wife. 

If a husband discovers his wife in the act of 
adultery and thereupon kills her he is guilty of man 
slaughter only and not of murder. But that rule has 
no application where the relationship between the 
parties is not that of husband and wife : Rex v, 
Palmer, (1913) 2 K. B. 29. (Miiter and S. K.* 
Ghose, JJ.) Emperor v. Dinbandhu Goriya. 

A.I.R. 1930 Cal. 199. 

— S. 302 — ^Murder or hurt. 

— ■ One blow with spear on fleshy part — Hot 
fatal in the natural course, 

A,B,C.D assembled together, three of them armed 
with spears with the intention of attacking another 
p^ffty of men. A gave only one blow with a spear 
on fleshy part of the body of one of his opponents, 

• Held : that such injury was not necessarily fatal 
and A could not be convicted under S. 302, and his 
case fell within the purview of S. 326, but as there 
had been a loss of life in the fight, a severe sentence 
was called for. A's companions having been acting 
in furtherance of a common intention were also 
guilty under S. 326, read with S. 34, (Shadi Lai, 
CJ . and Agha Haidar, J.) FatteH KhajJ v. 

Emperor. 1930 Cr.C. 1046= 

A.I.R. 1930 Lah. 950. 

— ■ Death due to shock from multiple injuries^ 

Ho , single in jury fatal — Hot known who inflicted 
which injury — Ho common intention —Quilty of 
^evoushurt only. 

persons were accused of having injured a 
person and thus causing his death. The deceased 
from multiple injuries . which included 
a tcactiffe of 'five ribs. None of the injuries in itself 
was sucb ^ could be called a ,fatal iaiary» >Tbey 


PENAL CODE (1860), S. 302— Private defence, 
were believed to have been caused by a blunt wea- 
pon like a sota. 

Held : It was not possible to attribute any parti- 
cular injury to any individual assailant. Nor could 
it be said that any particular injury was a direct 
cause of death. The common intent of the assailants 
could not be held-to have been to cause such injury as 
they knew was likely to result in death. The ac- 
cused could not therefore be safely convicted of 
murder. They were guilty of grievous hurt. 

[Fforde and Jai Lai, JJ.) Yara v. Emperor. 

114 I.C. 704=30 P.L.R. 171 = 30 Cr.L.J. 368 = 
1929 Cr.C. 8 = A.I.R. 1929 Lah* 456. 

— Swinging sideways blow of lathi^Intention 

or knowledge of rupturing liver proved — Guilty of 
grievous hurt only. 

Where the accused did not lift his lathi above his 
head, with both hands and bring it down on the 
head of the deceased but struck a swinging sideways 
blow and it was not proved that the accused intend- 
ed to rupture the deceased’s liver or even knew that 
he was likely to do so. Held, the ofience committed 
was one under S. 325. (Kendall, A./.C,)KAran 
Singh v. Emperor. 81 I.C, 969= 

11 O.L.J. 563 = 25 Cr, L.J. 1145= 
A.I.R, 1925 Oudh 135* 
— S. 302— Powers of High Court. 

— Enhancement of sentence. 

The High Court should not enhance the sentence 
unless it is satisfied that the sentence of death was 
the only possible sentence which could have been 
passed by the Sessions Judge : A.I,R. 1925 Bom, 268, 
Rel. on. (Beasley, C.J. 'and Pandalai, J.) 

Gunduthalayan V. Emperor. 31 M.L.W. 842= 
A.LR. 1930 Mad. 446=58 M.L.J. 490. 
— S. 302 — Private defence. 

Accused being abducted — Striking in self-de- 
fence causing death — Offence under S. 304 Oiily. 

Seizure of the person and dragging a debtor to his 
creditor by the peons of the creditor against his will, 
constitutes an ofience of abduction within the mean- 
ing of S. 362 thereby giving the person so dragged 
the right of private defence of his body even to the 
causing of death subject to restrictions mentioned in 
S. 99. If while defending himself such person strikes 
the person against whom he was defending on a sui 
den irrational impulse thereby exceeding the power 
given to him under the statute and causes death of 
the other person, the offence comes not under S. 302 
but under S. 304. (Courtney-Terrell, C. J, and Mac- 
pherson, J.) Daroga Lohar v. Emperor. 

11 P.L.T. 381= A.LR. 1930 Pat. 347. 
— — --Free fight over the village Bandh — Resisting 
trespasser of rival villagers — Death caused — Right 
of private defence exercised^Offence under S. 326 
only. 

, People of the village S not heeding the Sub-Inspec- 
tor’s warning, having assembled, proceeded to cut the 
bandh. People of village R resisted but were turned 
back. Meanwhile a large crowd collected on both 
sides, armed with lathis, spears, and garases. People 
of K, seeing that the people of S were not likely to 
listen to their remonstrances, proceeded in a body to 
prevent them from cutting the bandh and to drive 
them away, A free fight ensued ; one man from 
village S received mortal injuries and died on his way 
to the hospital. The Sessions Judge convicted the 
accused, who were residents of K under S. 302 read 
with Ss, 147, 148 and 149, LP.C. 

Held ; also that under the circumstances of the 
case and keeping ix view the fact that mortal injuries 
were cau^ to the deceased’ in a free fight ^ in 
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PEHiLL CODE (1860), S. 302 — Private defence, 
exercise of the right of private defence of person and 
property, the conviction of the accused appellants 
under S. 302 could not be sustained, especially when 
the deceased had received injuries from several other 
assailants. The conviction was therefore altered to 
one under S. 326, and the sentence of transportation 
for life passed was reduced ■ to one of three years’ 
rigorous imprisonment. {Couriney-Terrell, C. J, and 
Fazl AH, J.) Tilak Kohar v. Emperor. 

1929 Cr.C. 283=1.LR. 1929 Pat. 523. 
— — •-•Deadly assault on wife of accused — Accused 
struck with aruval and killed — Private defence, 

A dispute occurred about the headship of a family 
under whom the deceased and his sister were joint 
tenants, and in consequence there was a quarrel bet- 
ween them over taking charge of paddy stored in a 
store room. During the quarrel, the sister cried out 
that she was being killed. The accused, her husband, 
ran to the place and saw that his wife was being 
wounded and gave a blow with an aruval to the 
deceased. Another person who attacked accused was 
also wounded and he died. 

Held : that the accused acted in private defence 
and was not guilty under Ss. 302 and 304. (Waller 
and Madhavan Nair^JJ-) Bermu Shetty v. Em- 
peror. 94 I.C. 361 = 27 Cr.Ii. J. 617= 

1926 M.W.N. 212, 

—S. 302 — Procedure. 

Pleading guilty^Trial not ended — Evidence 

must he taken and case decided ignoring the plea. 
The trial of an accused person does not necessarily 
end if he pleads guilty but evidence may and should 
be taken in cases of murder as if the plea had been 
one of not guilty and case decided upon the whole of 
the evidence including the accused’s plea. It is not j 
in accordance with the usual practice to accept a plea 
of guilty in a case where the natural sequence would 
be a sentence of death: 8 Bom. L. H. 240; 19 All. 119: 
and 19 Bom. L.R. 356; Ref. (C. C. Ghose 'and 
J<^ck, JJ,) Hasaruddin Mohombd V. Emperor. 

115 I.C. 582 = 30 Cr. L. J. 508 = 
12 A.I.Cr.R. 320 = A. I. R. 1928 Cab 775. 

Conviction for lesser offence — No charge 

Tinder that offence — Legality, 

A person charged with an offence of murder can 
be convicted under S. 201 , Penal Code, without a 
further charge being made against him under that 
section, and such a conviction is warranted by S. 237 I 
of the Cr. P. Code. A. L R. 1925 P.C. 130, Foil. I 
(Shadi Lal,C, J., and Addison^ /.) Rannun v, \ 
King-Emperor. 94 I.C. 901«-7 Lah. 84= i 

27 CrX.J. 709 = 27 P.L.R. 583= ; 

A.I.R. 1926 Lah. 88. 

A ccused giving unequivocal statement of facts 

admitting guilt — stated his reason to be jealousy--- 
Conviction yOn the statement — Retrial ordered 
directing his plea of jealousy to he gone into,^ 

/The accused was undoubtedly a man of very con- 
siderable intelligence, and having beyond question 
killed a woman, made a few hours later, on the same 
day, a perfectly clear statement about the facts, and 
later, on the day after the crime, gave to a Magistrate 
of the first class the most clear and convincing account 
of the whole occurrence, and stated as a preliminary 
to it that he knew that he could be convicted on his 
own statement. Before the S. J, he agreed that he 
had made the two statements referred to above, and 
he pleaded guilty and said he killed the woman with 
the chopper produced and the reason for killing her 
was jealousy. The accused elaborated in his petition 
of appeal to the High Court, the statement he had 
made before the S. J. to the effect that he killed the 
woman out of jealousy. That document gave rise to 
.Cr,D.— 128 


PENAL CODE (1860), S. 302— Provocation. 

the bare possibility that the accused might he able 
to put forward some ground for the application of 
S. 304 of the LP.C. 

Held: that though there was before the S. J. 
enough material to make him perfectly confident as 
to the guilt of the accused, yet in view of the con- 
tents of his petition of appeal to the High Court, the 
safer and better course would be to return the case 
I to the S.J. with a direction to him to put accused up 
for trial again, to take his plea, and whether that Be 
guilty or not guilty, to hear the whole of the evidence 
in relation to the case. A.I.R. 1922 AIL 233. Dist. 
(Mears, CJ., and Mukerji,J.) Lahori u. Emperor. 

89 I.C. 260=23 A.L.J. 587 = 26 Cr.L.J. 1316 = 

6 L.R. A. Cr. 152=A.I.R. 1925 All. 647.* 
Murder and dacoity — Separate charges for. 

Where dacoits who murdered several persons in 
the commission of the dacoity and set houses on fire 
were sentenced to death for the offences under 
S. 302, Indian Penal Code and to ten years’ imprison- 
ment for each of the offences under Ss. 395 and 436., 

Held: that it would have been proper to charge 
the accused persons with an offence under S. 396, 
I.P.C., rather than with the two offences of murder 
and dacoity. {Martin eau and Campbell, JJ,) Labh 
Singh v. The Crown. 88 I.C. 513=6 Lah. 24= 
26 Cr. L. J. 1153 = 26 P.L.R. 139 = 
A.I.R. 1925 Lah. 337. 

— S. 302— Provocation. 

Striking to death with hatchet with knowledge 

of consequence — Result of foul language— Provoca- 
tion sufficient. 

Where the accused knew what he was doing when 
he struck the deceased on the head with a hatchet 
and also knew that his act was imminently dangerous 
to life, he can be rightly convicted under S. 302. 

But where there is no premeditation nor any enmity 
between the accused and the deceased or his relation 
and the attack on the deceased is the result of foul 
language used by him, the extreme penalty of law is 
not called for and sentence of transportation for life is 
sufficient to meet the case. (Broadway and Qadir^JJ,) 
INDARSING tJ. Emperor. A.I.R. 1930 Lah. 545. 
Improper overtures by step-mother to step- 
son' — Not sufficient provocation. 

When the deceased makes improper overtures to 
the accused who is her step-son and the latter in a fit 
of resentment stabs her with a knife to death, the act 
of the deceased does not amount to grave and sudden 
provocation and the accused is guilty of murder. But 
the act, however, may be taken into consideration and 
j is a sufficient ground for not imposing the maximum 
penalty of death, (Tekchand and Johnstone, JJA 
Allah Din Emperor. 12i i.c. 185 ■» 

Gj?, L.J. 229 = A.I.R. 1930 Lah. 418. 

W%fe abducted and kept in haveli— Sufficient 

provocation , 

Where the wife of one of the accused appellants is 
abducted with the help of the deceased and kept in his 
haveli from time to time, the appellants being all near 
relatives have^ cause to be angry with the deceased. 
Therefore, this is not a pi'oper case to impose death 
penalty on the murderer. (Addison and Skemp, JJ,) 
SiRAj r?. Emperor. 120 I.C. 6=11 L.L.J. 299 = 
1929 Cr. C. 420=30 Cr. L.J. 1126 = 
A.I.R, 1929 Lah. 788. 

Finding wife with paramour-— Sudden and 

grave provocation. 

Where S on entering his house found his wife sit.^ 
ting with her paramour on a charpoy and suspected 
them of having committed sexual intercourse and 
injmred the paramour and killed his wife, 
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PENAL CODE (1860), S. 302— Proyocation. 

Held : that S committed the act under a grave and 
sudden provocation and is guilty under S. 304 (1) and 
not under S. 302. {Zafar Ali and Dal ip Singh, JJ) 
Fatta V, Emperor. 115 LC. 376=10 L.L.J. 508 = 
30 Cr. L.J. 381=12 A.I. Cr. R. 293. 

— Trust and hospitality returned by seduction 

of wife. 

Where deceased, who was trusted and treated with 
hospitality by the convict, seduced his wife and 
persisted in remaining in his house after he had been 
requested to leave, his conduct is certainly provoking 
and so this is not a case in which the extreme penalty 
of the law should be inflicted on the convict. (Shadi 
halt C. /. and Jai Lai, /.)Khandu v. Emperor. 

106 LC. 357 = 9 A.L Cr.R. 311=29 Cr. L.J. 31 (Lab.) 
—^^Wife deserted — Lover killed while asleep^ 
Murder thought out and deliberate — Death, the 
proper sentence. 

In a case of murder of the lover of his wife by the 
accused, where the accused had himself left his wife 
for a period of several months and thereby subjected 
her to temptation and he killed her lover while he 
was asleep and the murder was thought out and 
deliberatb and there was no grave or sudden pro- 
vocation : 

Held : that punishment of death was the fit punish- 
ment to be inflicted. {Stuart , C. J. and Pullan, J.) 
Pateshwari V, Emperor. 109 LC. 113= 

5 O.W.N. 160=29 Gp. L.J. 365-10 A.L Cr. R. 231= 

A.LR. 1928 Oudh 231. 

— - "A ccused finding wife reproaching co-wife 
about the immoral conduct of her daughter — Killed 
in quick succession his two wives and daughter^ 
Provocation not sufficient. 

On the morning of the day in question the appellant 
returned to his house from his field and found his one 
Tvife reproaching his second wife that her daughter 
wM a loose woman and had contracted an intimacy 
with a Mochi. On hearing this conversation between 
the two women the prisoner who was holding an axe 
in his hand attacked and killed in quick succession Ifis 
two wives and daughter. 

Held : that the facts did not constitute any grave 
and sudden -provocation such as is contemplated by 
law, and therefore the appellant had been rightly 
convicted of murder. {Shadi Lai, C,J, and Fforde,J,) 
SoHRAB V, The Crown, 81 1.C. 826 = 5 Lah. 67* 
25 Cr. L.J. 1050*A.I.R. 1923 Lah. 350. 
— S. 302 — Sentence— Circamstantial evicience. 

— — Case clearly proved — Ho reason for lesser 
sentence, 

^ In a case of murder the mere fact that the convic- 
tion is based on circumstantial evidence is no reason 
.why a lesser sentence should be passed. If the case 
though depending on circumstantial evidence, is per- 
fectly clear and conclusive and excludes all other 
reasonable hypothesis except the guilt of the accused, 
death sentence can be passed : 76 I.O. 97, not Foil.: 
A.I.R* 1921 Mad. 423 : A.I.R. 1929 Sind 179, Rel. on! 
7 S.L.R. 109; A.I.R. 1921 Sind 145 and A.I.R. 1925 
Sind 289, Ref. {Wild, A,J,C, on difference between 
Percival, J,C, and Rupcdtand, A,J,C,) Mohammed 
Yusif V, Emperor. 1930 Cr. C. 866* 

A.I.R. 1930 Sind 225. 

Ho ground for not passing death sentence. 

The fact, that the conviction of a deliberate wife 
murderer rests entirely on circumstantial evidence, is 
no ground whatever for not passing a sentence of 
death on him. (Waller ar d Pan dalai, JJ .) Inpram- 
Ito BKFEROR. 118 l.C. 817=1929 M.W.N. 270 = 
2‘M. Cr. C. 158=30 Cr. L.J. 971= 
.192®. Cr, 138= A.LR, 192® Mad* 667, 


PENAL CODE (1860), S, 302— Sentence— Igno- 
rance played upon. 

— S. 802 — Sentence— Crime to absolve crime. 

Per Percival, J, C. and Wild, A, J, C. — ^Where an 
accused commits one criminal ofience, it is no 
palliation of his guilt that to absolve himself from 
punishment he commits another and more grievous 
offence, namely murder. 

Per Rupchand, A.J.C , — It is not improper to inflict 
a lesser sentence where there are circumstances de- 
manding the exercise of such discretion as for instance 
the absence of strong motive coupled with the possi- 
bility of the murder having been committed without 
premeditation and under temporary derangement of 
the mind due to the fear of being prosecuted and con- 
victed for a criminal offence. But the exercise of 
such discretionary powers ; under S. 302, Penal Code, 
in any particular case must depend on its own faicts 
considered in the light of various circumstances such 
as the magnitude of the mischief which the cnme has 
a tendency to produce, the effect of the punishment 
in preventing similar crimes the motive or inducement 
to the crime, aggravating or instigating circumstances 
and the like. When murder is committed for lust or 
for rape perhaps it is necessary to take the life of the 
murderer not so much as to prevent him from com- 
mitting similar offences but to serve as a deterrent to 
others for committing similar offences. Again when 
a crime of a particular character is rampant in any 
locality, extreme penalty of law is necessary to serve 
as a deterrent. (Wild, A,J,C, on difference between 
Percival, J, C„ and Rupchand, A.J,C,) Mohammed 
Yusif v. Emperor. 1930 Cr. C. 865* 

A.LR. 1930 Sind 225. 

— S. 302— Sentence— Death. 

Unless extenuating circumstances can be found 

a murderer must be sentenced to death. (Courtney-^ 
Terrell, C.J. and Maepherson, J,) Khadu Rajak v. 
Emperor. 123 LG. 831=11 P.L.T. 166= 

A.LR. 1930 Pat. 252. 

— S. 302— Sentence— Grave provocation. 

The deceased was seen talking to her paramour L, 
who had been following her from place to place, and 
when reprimanded by the accused she replied that 
she did not like to live with him but would again elope 
with L. She persisted in this statement and repeated 
it shortly before the occurrence which resulted in 
accused strangulating her to death. 

Held: that the accused was guilty of murder but 
tinder the circumstances the case was a fit one for 
lesser penalty than death. (Tek Chand and Fforde, 
JJ), Khanun V, Emperor. 11 L.L.L 361* 

1930 Cr. C. 179= A.LR. 1930 Lah. 171. 

^Extreme penalty — Hot to be exacted. 

The extreme penalty of the law should not be ex- 
acted under S. 302, in the case of murder committed 
on provocation which though not sudden is undoubt- 
edly grave and likely to leave its sting behind (Shadi 
Lai, C.J, and Agha Haidar, J.) Shera v. Emperor. 

116 LC. 613=30 Cr. L.J. 637=1929 Cr. C. 323= 
18 A.I. Cr. R. 31= A.I.R. 1929 Lah. 791. 
— B. 302— Sentence— ‘Heat of passion. 

Where there has been some provocation and there 
is no premeditation, and the crime has been cobixtiit- 
ted in the heat of passion, it is not necessary to inflict 
the death penalty. Transportation for life is etibugh; 
(Walsh, Ag, C, J, and Pullan, J,) Abdul' AL iiji V, 
Emperor. 98 LC. 608 =7 L.R.A- Cr- 186= 

27 Cr. L.J. 1392= A.LR. 1927 AIL 105. 
— S. 302— Sentence-^Ignorattce played upon. 

■ Sufficient reason for passing lessee sentente, 

. Where the accused were ignorant peasants khd Veie 
led to commit offences under. Ss. 49 and 302 of' thh 
Peasd Code by fitoepres^tatkms* and prbposferona 
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PENAL CODE (1860), S. 302 — Sentence-- Intention 
different. 

promises of millennium whicli was to be brought about 
by courage and resolution on their part and where 
some of them believed that the person whose orders 
they believed they were carrying out was a worker of 
miracles. Held, that this was a suflScient reason for 
passing on the accused the lesser sentence of trans- 
portation for life. (Mears, C. /. ard Piggott, /.) 
Abdullah.v, Emperor. 92 I.C. 145 = 

4 L.R.A.Cr, 143=27 Cr.L.J.193= 
A.I.R. 1924 All. 233. 

— S. 302 — Sentence — Intention different. 

— — Gww shot intended to maim — Causing death 
— Extreme penalty. 

Where it appeared that the murderer shot the de- 
ceased, hoping to maim him for life, but the act in fact 
caused his death and there was no other justification, 
for the murderous act, held, that the sentence of 
death should be confirmed. {Wallace and Jackson 
JJ.) Rama Raju They an, In re. 1930 M.W.N. 377. 
— S- 302 — Sentence— Minor. 

■ Death penalty — Hot to he inflicted. 

Where a person who was convicted of murder was 
a minor who had not attained a legal age of discretion, 
he should not, under ordinary humane principles, be 
made to pay the death penalty where the law allows 
an alternative punishment. (FJorde and Bhide, JJ.) 
Thakur Singh v. Emperor. 113 I.C. 177 = 

10 L.L.J. 463=30 Cr.L.J. 65=11 A.I.Cr.R. 543« 
A.I.R. 1929 Lah. 64. 

— S. 302— Sentence — Premeditated murder. 

■ Death penalty. 

Where a person goes to another’s house with the in- 
tention of killing his enemies and others join him with 
full knowledge of the intention, no other punishment 
except death is appropriate in their case. {Zafar AH 
and Jailal, JJ.) Fakkar Singh v. Emperor. 

120 I.C. 180=11 LX.J. 20=31 Cr.L.J. 41= 
A.I.R. 1929 Lah. 292. 

— S. 302^Sentence— Premeditation absent. 

• -^Transportation, not death sentence. 

While a wrestling match was going on, the deceased, 
a Kamin boy, obstructed the sight of an old Jat and 
consequently there was exchange of abuse. The old 
man ordered his sons and friends to kill the deceased. 
Thereupon the appellants, the sons of the old man 
and his followers assaulted the deceased with lathis 
and dangs which resulted in the death of the boy and 
grievous hurt to his father who tried to protect the 
deceased. The deceased and his father were defence- 
less, not having even a stick with them. 

Held: that the appellants who attacked the deceased 
with dangs were guilty under S. 302 but as the ele- 
ments of preparation and premeditation were absent, 
the sentence to transportation for life should be 
passed, (Broadway and Agha Haider, JJ.) Nihal 
Singh v . Emperor. 106 I C. 451=9 L.L.J. 262= 
28 P.L.R. 674=29 Cr.L.J. 35-A.I.R. 1927 Lah. 516. 

* •^Capital sentence may not he passed. 

Where the accused using his spear as lathi gives a 
Violent blow over the head which has the result of 
fracturing the skull of the deceased and killing him on 
the spot, the ofience committed is the offence of 
murder but where it is not premeditated, the Court 
may refuse to pass capital sentence : 3 O. W. N. 451, 
Ref. (Stuart, C.J„ and Raza, J.) Sheoprasad u. 
Emperor. 101 I.C. 484 =4 0. W. N. 445= 

28 Cr.L.J. 452=8 A.I.Cr.R. 88 = 
A.I.R. 1927 Oudh 174. 
^S. 302— Sentence— Sudden provocation. 

r-Death reduced to transportation. 

, Wheaie the murder was not a deliberate one but 


PENAL CODE (1860), S. 302— Sentence— Youth. 

occurred suddenly after mutual abuse, and the 
accused who did not belong to a turbulent class took 
up on the spur of the moment the weapon and killed 
the deceased with it, a sentence of transportation for 
life was substituted for the death sentence. (Addison 
and Dalip Singh, JJ.) Gaman v. Emperor. 

116 I.C. 187 = 11 L.L.J. 1 = 12 A.I.Cr.R. 453 = 
30 Cr.L.J. 571=A.I.R. 1928 Lah. 913* 
— S. 302— Sentence— Youth. 

— No ground for lenten ce^Murdcr not wholly 

deliberate and cold blooded — Smne provocation^ 
Capital sentence not appropriate. 

In cases where the murder has been deliberately 
planned and is essentially of a cold blooded and con- 
temptible nature, the death sentence is appropriate 
whatever be the age of the accused pro- 
vided his case does not come under S. 22, Madras 
Children Act 4 of 1920. But where the murder by a 
juvenile cannot be said to be wholly deliberate and 
cold blooded, and where there may be a certain 
amount of legitimate provocation rankling, which in 
an immature mind might assume an exaggerated impor- 
tance, the capital sentence might assume as in certain 
cases not be the appropriate one. (Wallace and 
Ananthakrishna Iyer, JJ.) Kolanda Nayakan v. 
King- Emperor. 1930 M.W.N. 681=32 M.L.W. 220. 

No ground for mitigation — Inability to under 

stand nature of the act ^Influenced by older per- 
sons — Extenuating circumstances. 

There is no law w'hich justifies a court in not pass- 
ing a sentence of death on any person merely because 
he is young. ^Vll persons who can understand their 
acts ai-e liable to the extreme penalty of the law. 
Youth may be a circumstance to be taJeen into con- 
sideration in offences where the accused person is not 
fully able to understand the nature of his act or has 
been influenced by older persons. The sentence of 
transportation for life is imposed in cases where there 
are in the opinion of the court some extenuating cir- 
cumstances. (Baza and Pullan, JJ.) Emperor v* 
Bhagwan din. 7 O.W.N. 767=1930 Cp* C. 9654 

-—No reason for not giving death sentence. 

The mere fact tliat the murderer is 19 or 20 years of 
age is a wholly insufficient reason for not imposing the 
extreme penalty. (Fforde and Addison, JJ.) Amir 
V. Emperor. 112 I.C. 345=29 Cr. L.J. 1017 

A.I.R. 1928 Lah. SSI* 

• — Brtilal crimC’—No reason for mitigation. 

Murder resulting in death is a particularly ruthless 
and brutal crime and, therefore, the mere fact that 
the murderer js 18 years of age is a wholly insufficient 
reason for not imposing the appropriate sentence pro* 
vided by law : A.I,R. 1928 Lah. 531, Foil. (Broadway 
and Tek Chand, JJ.) Muhammad Sultan v. Em- 
peror. 107 I.C. 99=29 Cr. LJ- 211= 

9 A.I. Gt. R* 525 (Lah.) 

No reason for mitigation. 

Although ordinarily in cases of deliberate murder 
the major sentence allowed by the law should be 
imposed, yet it cannot be affirmed that the tender age 
of an accused is not of itself a sufficient reason for 
passing the lesser sentence, i.e., transportation for life. 
Any definite standard as to the limit of age in this 
connexion cannot be laid down, as circumstances must 
vary with the particular case : 11 C.W.N. 904, Rel. 
on ; A.I.R. 1922 Nag. 65, Biss, from (Findlay, J.C, 
and Prideaux, A. J. 0.) Maoro v. Emperor. 

96 I.C. 507=22 H.L-R. 104=27 Cr. L.J. 955 = 

7 A.I. Cr. R. 37= A.I.R. 1926 Nag. 461. 
— — for premeditated murder absent—* 
Capital sentence not to he passeft^ 
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PENAL CODE (1860), S. 302— Sentence— Mis- 
cellaneous* 

Where there was no motive for a premeditated 
murder and the probability was that there was a viol- 
ent quarrel when the accused, a young man of 20 was 
taking his wife and child from a neighbouring village 
to his Own village and he killed them on the way, 

Held : that capital sentence in such a case should 
not be passed. {Scott-Smith and Zafar AH, JJ.) 
PiRTHi V. The Crown. 84 I.C. 653== 

26 CP.L.J. 349=6 L.L.J. 323 = AJ.R. 1924 Lah. 654. 
— S. 302 — Miscellaneous* 

Prdbahiliiies and susj^icions^Insufficient to \ 

found conviction. 

Probabilities and suspicions are not sufficient 
grounds in law upon which to found a conviction of 
an accused in a criminal trial specially in a murder 
trial where the maximum punishment is death. 
(Nanavutty and Raza, JJ,) Gendan Lal v. Em- 
peror. A.I.R* 1930 Oudh 460. 

Delay in confirming death sentence — When to 

he considered. 

Per Wild, A. J.C. —In the case of an ordinary mur- 
der the delay in confirming sentence of death may be 
taken into consideration but not so when the murder 
is not ordinary : 21 1, C. 882, Dist. {Wild, A, J. C. 
on difference between Percival, J,C, and Rtipchand, 
A.J,C.) Mohammad Yusif v. Emperor. 

1930 Cp. C. 865 = A.I.R. 1930 Sind. 225. 
— ' Supervening illness-Grievous injuries-^Pneu- 
monia supervening as a result — Guilty of murder. 

If a person receives grievous injuries and is detained 
in hospital and as a result of those injuries pneumonia 
supervenes and the victim dies, the perpetrators of 
the attack upon him areguilty of murder: 7*S.L*R. 83, 
Foil. (Tek Chand and Agha Haidar, JJ,) Fazla 
V, Emperor. ho I.C. 230=10 A.I. Cr* R. 517 « 
29 Cr. L.J. 678 = A.I.R* 1928 Lah* 8S1* 
— ^ — Aimed atone, another killed — Offence, the 
same. 

Where a blow aimed at one person alights upon 
another and kills him the offence committed by the 
assailant is the same as it would have been if blow 
had struck the intended victim. 8 W.R. Cr. 78, Foil. 
{Broadway and Tek Chand, JJ,) Suba v. Emperor. 

107 1.C* 764=29 Cr* L.J* 280 = 
A.I.R. 1928 Lah. 344. 

— — Hallucination, 

Where accused assaulted a man believing him to be 
a ghost and the assault proved fatal : 

Held : that he was neither guilty under S. 302 
nor S. 304, nor S. 304-A : 11 P. R. 1888 Cr., ExpL 
{Jai Lal and Dalip Singh, J J,) Wariam Singh v. 
Emperor. 99 I.C. 71=28 Cr* L.J. 39 = 

A.I.R. 1926 Lah. 554. 

— Death doubtful — Ho conviction for murder^ 

Death established, body not found. 

When a Court is not convinced that a man is dead 
it is ^possible to* convict any one of the murder, but 
if it is convinced that the man is dead, sentence of 
death may be upheld though the body has not been 
found : A.I.R. 1924 All. 662, Expl, {Stuart, CJ, and 
Raza, J,) Ram NAth v. Emperor. 

93 I.C. 252=1 Luck 327 = 13 O.L.J. 484= 
3 O.W.N. 204=27 Cr. L.J. 460 = 

^ ^ A.I.R. 1926 Oudh 234. 

304— 

Burden of Rroof . 

Common Intention. 

Death not natural oonsequenoe. 

' ,:EYldence. 

" ^ amd intention dhsent. 

Knowledge hut not ihtentianv - 


PENAL CODE (1860), S. 304— Evidence. 

Knowledge, when presumed. 

Offence under* 

Private defence* 

Several accused. 

Sudden quarrel and provocation. 

Miscellaneous. 

-*S. 304— Burden of proof. 

Where eight men, none of whom carried lathies, 
attacked and beat a man to death by breaking his ribs, 
it is for the prosecution to prove that the common 
intention was to break the ribs or that breaking of the 
ribs was such an act as they knew to be likely to be 
committed. In the absence of such proof, however, 
only those of them who were proved to have actually 
sat on the accused’s body and to have brought pres- 
sure on his ribs can be convicted under S. 304-149. 
Others can be convicted only under S. 323-149. 
{Dalai, J,) JwALAv. Emperor. 118 I.C. 369 = 
10 L.R.A. Cr. 100=30 Cr.L.J. 903 = 
12 A.I, Cr.R. 80=1929 Cr. C. 163= 
A. I. R. 1929 All. 575. 

— S. 304— Common Intention. 

— S. 34 can apply to a case under S, 304, 

Part, 2. 

Although to constitute an offence under S. 304, 
Part, 2, there must be no intention of causing death 
or such injury as the offender knew was likely to 
cause death, there must still be a common intention to 
do an act with the knowledge that it is likely to cause 
death though without the intention of causing death. 
Each of the assailants may know that the act, they are 
jointly doing, is one that is likely to cause death but 
have no intention of causing death, yet they may cer- 
tainly have the common intention to do that act and 
therefore S. 34 can apply to a case under S. 304, 
Part, 2. {Cuming and Gregory, JJ,) Adam Ali v. 
Emperor. 100 I.C. 718=45 C.L.J. 131« 

31 C.W.N. 314=28 Cr. L. J. 334= 

7 A.I. Cr.R. 546=A.I.R. 1927 Cal. 324. 

“S. 34 which is based on a common intention 

cannot possibly be used with the second part of S. 304 
which expressly excludes intention. {Walmstey and 
Mukerji, //.)Aniruddha Mana v. Emperor. 

86 I.C. 475 = 26 Cr.L.J. 827= A.I.R. 1925 Cal. 913. 
— S. 304— Death not natural consequence. 

The deceased fell down on account of two serious 
blows given by the accused and had to be taken away 
on a charpoy. After being removed to the hospital he 
left it when he was progressing well, A month and a 
half after the receipt of the injuries he died of pneu- 
monia. Medical evidence did not show that the death' 
was due to the injury, held, no offence under S. 304,. 
was committed. (Sulaiman, J,) Umurao v. Emperor.- 
81 I.C. 181=5 L.R. A.Cr. 43=26 Cr.LJ. 693= 
A.I.R. 1924 All. 441. 

Death being not natural consequence of rape^ 

no offence under S, 304 is committed if death occurs’ 
after rape, 

A boy of about 18 had sexual intercourse without 
her consent with a well developed girl probably und^ 
12 years of age ; there was no ancillary violence but 
her vagina was ruptured and as a result she died of 
shock. 

Held ; that as death is not the natural consequence 
to be expected from a simple sexual offence, tne ac- 
cused was not guilty under S. 304. {Adami and Budt^- 
iH,JJ,) Shambxj Khatri v. King Emperor. 

83 l.C. 651=3 Pat. 410=26 Cr.L.J. 91= 
A.I.R. 1924 Pat. 553. 

— S. 304— ^ ’I - 

When the prosecution witnesses ace flot itnnaryal 
a®d the story put' forward by them is palpaWy'^ISlse 
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PENAL CODE (1860). S. 304— Fornm. 

and does not explain injuries caused to the accused, 
the High Court should set aside the convictions of the 
accus^ under S. 304. (2). {Zafar Ale, J.) Jalal v. 
Crown. 95I.C. 597«»3 L L.J. 183«27 P.L.R. 22= 

27 Cr.L.J. 821. 

Accused hit his brother’s wife with a moosal 

and dragged her inside the house. Since then the 
woman was not to be seen. 

Held : as there was no definite evidence about the 
nature of the wound inflicted and as it was not proved 
that she had died of the wound accused cannot be 
held guilty under S. 304. Ofience committed fell 
under S. 323. {Abdul JRaoof, J.) Bhola i?. 
Emperor, 92 LC. 451=26 P.L.R. 642= 

27 Cr.L.J. 275. 

“~S. 304 — Forum. 

- — . offence prima facie culpable homicide amount- 
ing to murder^^ase ought to he committed to the 
Sessions^. 

Where a person is attacked and killed, it must be 
decided whether the assailant is guilty of culpable 
homicide and, if so, whether the culpable homicide 
amounts to murder or not. If it were found that the 
oflence committed is culpable homicide but it does not 
amount to murder, it must be further made clear 
whether the ofience falls under part 1 or 2, of S. 304. 
Where the offence committed is prima facie one of 
murder, the Magistrate empowered under S. 30 has no 
jurisdiction to try it, but he must commit the accused 
to the Sessions. (Zafar AU and Jai Lai, /J.) 
Emperor v* Manga. 116 LC. 190= 

12 A.I.Cr.R. 446=30 Cr.L.J. 573 « 
A.I.R. 1928 Lah. 868. 

———In every case under the first part of S. 304, it is 
almost invariably proper for the case to be committed 
to the Sessions, if the evidence is sufficient to esta- 
blish the charge. 

Where the charge is one of murder under S. 302 
and there is no question of the first exception to 
S. 300 being admitted by the prosecution and a 
magistrate specially empowered under S. 30, Cr. P. 
Code heard the case and convicted under S. 304, 1.P.C. 
the proceedings were quashed and the accused 
committed to the Sessions. 69 I. C. 454 Explained. 
(Plpon.l* C.) Emperor v. Sardar. 

69 I.C. 489 =23 Cr. L.J. 781. 

— S, 304— Knowledge and Intention absent. 

If a victim of an assault dies of peritonitis due 
to a rupture which could not be connected with the 
injuries received in the assault, there is no case of 
culpable homicide not amounting to murder. 
{Nanavutty, J,) Iqbal Husain v. Emperor. 

7 O.W.N. 449 = J1.LR. 1930 Oudh 252. 

. ^^•Drunken accused shooting at close range^ 
Injury not fatal^Wound getting septic^Death 
two-months after, dysentery supervening — Liability, 
The accused, when he was full drunk, fired at the 
deceased and caused a wound on the upper portion of 
his thigh with a shot which was fired at point blank 
range. The injury was not fatal and was not such as 
in the ordinary course of nature would cause death. 
After nearly two months the injured person died, the 
wound having become septic and dysentery having 
supervened a few days before his death. 

Held ; that neither S. 300 (3) nor (4) appli^ to the 
•case, and the accused was not guilty of murder ; he 
was not also guilty under S. 304. But he was guilty 
under S. 326 and as the shot was fired at point, blank 
i^aiige on the upper portion of the thigh maxifnum 
IfiQnteuce should be passed* {Harrison and Valip 


PENAL CODE (1860), S. 304— Knowledge and*ixi> 
tention absent. 

Singh, JJ,) Zora Singh v. Emperor. 

120 I.C. 183=11 L.L.J. 44«31 Cr. L.J. 44= 
1929 Cr. C. 4=A.I.R. 1929 Lah. -433. 

Where the accused struck two lathi blows, one 

severe and the other slight, on the head of the deceas- 
ed, which caused death, conviction under S. 326 is 
safer than under S, 304 (2). {Harrison, Ji) Khewna 
V. Emperor. 115 I.C. 66= 

30 Cr.L.J. 378=A.I.R. 1929 Lah. 37. 

— In most instances a man who strikes a person 

on the head with a heavy weapon such as dang must 
know that such a blow is likely to cause ' death. 
But when the blow is not a very violent one, inas- 
much as skull is not fractured and the person assault- 
ed is able to attend the hospital and walk about for 
at least two days, an ofience is committed under 
S. 325 and not under S. 304 Penal Code. 
(Fforde,J.) Mehr Shah v. Emperor. 

106I.G. 440=29 Cr. L.J. 24= 

9 A.I.Cr.R. 285 (Lah.) 

Accused not knowing that injuries were likely 

to cause death— No intention of causing death or 
injury likely to cause death — Injuries not directly res- 
ponsible for death — Conviction under S. 304 is not 
proper, but should be under S. 325. (King, J,) Bhure 
Khan v. Emperor. 101 I.C. 177 •■2 Luck. 483= 
28 Cr.L.J. 401=8 A.I.Cr.R. 46=4 O.W.N.337* 
A.I.R. 1928 Oudh 36. 

Continual ill-treatment of daughter-in-law 

by mother-in-law ^Beating — Death-^-^No evidence 
showing intention or knowledge of likelihood of 
causing death — Mother-in-law was held not guilty 
under S. 304 but under S, 323. 

On the day before the death the deceased spilt 
some oil and her mother-in-law, the accused gave her 
a beating. The thing was done openly at 8 a.m. in 
the view of a number of neighbours. The evidence 
did not show that the accused either intended or 
contemplated the death of the deceased as a result of 
the beating which was inflicted on her. It was cleat 
that the accused had taken a dislike to her daughter- 
in-law, that she underfed her, kept her short of 
clothes, and used at times to beat her. The circums- 
tances in which the beating took place formed the 
strongest evidence that the accused did not realise 
that it was anything out of the ordinary or might 
produce serious consequences. There was no evi- 
dence, medical or other, to support the view that the 
ill-treatment by the accused would certainly have 
terminated in her death from natural causes if the 
accused had not accelerated it by beating her. The 
lack of nutrition had not reached a point which wa& 
in itself dangerous, or which suggested a deliberate 
attempt to starve the girl. 

Held : that the evidence did not establish an offence 
under Section 304, still less under ’ Section ' 302 
against the accused. But that the ofience under 
Section 323 of the Indian Penal Code had been com- 
mitted and the maximum penalty uuder that section 
must be imposed. (Daniels, J*, on difference 
between Walshs Ag.CJ., and Ryves^ JT.). EmPeroR 
u. Chanda. 85 I.C. 150^26 tfr. LJ. 470* 

5 L.R.A. Cp. 161 = A.LK. 1925 AlL 126. 

-^Pight over cattle trespass — Accused's party 

desirous of chastising caitlt-owfiers — Ajs^cmed 
holding deceased and his ptriisans heating him 
with lathis-^Death caused by blows on temple^ 
Accused is guilty only under B, 323. ’ 

There was a quarrel ahd fight ovter cattle trespass 
and the party in whose fie?d trespass was committed 
disposed of the party of the owners of cattle as the 
isp^kters of the came one by phe. 
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Intention absent. 

the deceased came up, the accused caught his hands 
and some of the members of his party hit deceased 
with lathi. There was no intention on the part of 
the accused’s partisans of causing the death of or 
grievous injury to the owners of the cattle. The 
desire was to chastise the owners of the cattle which 
caused damage. One of the blows was hit on the 
temple and killed the deceased. 

Held : that the accused must have expected that, 
simple injuries would be caused and he could not be 
held liable for one of his party hitting a blow on the 
temple and causing the death of the deceased and 
that the accused was guilty only under S. 323, 1.P.C. 
(Dalai, J. C.) Har Prasad Singh v. King- 
Emperor, 88 LC. 320=2 O.W.N. 465 = 

26 Cr. L.J. 1160=A.I.R. 1925 Oudli 482. 

— Where the accused were not likely to know that 

the deceased or any one was within a chaupal to 
which they set j&re in a riot. 

Held a conviction under S, 304 was wrong. (Walsh, 
Ag, C.J. and Hyves,J,) Khanjan v. Emperor. 

82 I.C. 54=5 L.R.l. Gr. 140=25 Cp. L.J. 1190 = 
A.I.R. 1924 ni. 781. 

^Where death is caused as a result of simple 

injuries and where it is shown that the accused person 
had no knowledge that the deceased’s spleen was 
diseased, he could only be convicted of causing simple 
hurt. (ScQtUSmUh, J,) Bhajan Das v. Emperor, 
72 LC. 533 =24 Or. L.J. 421=A.I.R. 1924 Lah. 218. 
— S. 304— Knowledge but not intention. 

Where the accused inflicted many blows on the 
body of the deceased, and also used kicks in order to 
drive away an evil spirit, and thereby caused the 
death, the accused is guilty under S. 304 (2), 1 XJ.B.R. 
Penal Code 1. Dist; 3 U. B, R, 54, Foil. (John- 
stone, /.) Haku V, Emperor. 114 I.C. 438 = 

80 P.L.R, 611=12 A.I. Cp. R. 21 = 
30 Cr. L.J. 299= A.I.R. 1928 Lah. 917. 
— 'S- 304— Knowledge, when ppesnmed. 

A person who voluntarily inflicts injury such as to 
endanger life must always, except in the most extra- 
prdinary and exceptional circumstances, be taken to 
^ow that he is likely to cause death. If the victim 
is actually killed, the conviction ought ordinarily to be 
of the oftence of culpable homicide. A man who 
knows he is likely ' to smash the skifll of his victim, 
knows as well he is likely to cause the death of his 
Victim- (Mir za and Broomfield, JJ.) Emperor, v. 
Man A Gendal. 32 Bom. L.R. 1143 ^ 

A.I.R. 1930 Bom. 483. 
——The fact that the injuries inflicted did in fact 
result in death, will not justify the court in reasoning 
backward from the result to an intention to cause 
death. (Rankin C.J,, C.C.Ghosc and Patterson, JJ,) 
Emperor p JIamudeya Molla. 34 C. W.R.1127 (F.B.) 

r Striking with stick weighing 62 and 1-2 tolas 

and measuring 28 inches--- Xn jury resulting in 
death^Intention to commit murder was not 
presumed, 

‘“Where the medical evidence showed that the frac- 
tT:^:es as the result of blow on the head were severe 
tjie blow as hard one, but the weapon used in the 
as^ult was a stick weighing 62 and 1-2 tolas only and 
tog;suring 28 inches in length, and the blow was 
, struck, suddenly on the spur’ of the moment, 

^Jdeld ; that the intention necessary for offence must 
be ihr^umed tinder the first part of S- 304, 1.P.C. As 
,^^Wow h^<^ not been shown to be so severe as to 
departure from the general rule, that when 
delivered with a stick, the intention 
fp!r murder cannot bepresmned, theassai- 
liSprwi& hot of murder but was guilty of cub 


PENAL CODE (1860), S. 304— Knowledge, when 
presumed. 

pable homicide not amounting to murder ; 2 L.B.R. 
125 ; 3 L. B. R. 122 and A. 1. R. 1921 L. B. 4, Ref. 
(Brown, J,) Baba Naga v. Emperor. 109 I.C. 215= 

5 Rang. 817 = 29 Cr. L.J. 487= 
A.I.R. 1928 Rang. 64. 

A lathi is a lethal weapon and, if a person 

chooses to lay about with a lethal weapon with all 
the force at his command, it must be presumed that 
he knew he was likely to cause death. (Dalip Singh, 
J,) Ghulam Md. V. Emperor. 94 LC. 137= 

27 Cp.L.J. 569 = A.I.R. 1926 Lah. 426. 
—Presumably everybody knows that the abdo- 
men is a most delicate and vulnerable part of the 
human body, and if a man with that knowledge kicks 
the abdomen with such violence as to cause fracture of 
two ribs and rupture of the spleen which was normal 
he should be presumed to have done so with the 
knowledge that he, by so kicking, was likely to cause 
death. (Zafar AH, J,) H. Mansel Pleydell v. 
Emperor. 96 I.C. 641=27 Cp.L.J. 977= 

A.I.R. 1926 Lah. 313. 

Beating severely hut not with big lathis'^ 

Injuries simple — Knowledge of likelihood of caus- 
ing death must be attributed to the accused. 

Where death was caused by beating a number of 
blows with a lathi but the injuries inflicted upon the 
deceased were all simple except one which fractured 
a finger bone and death was due to shock. 

Held', that the assailants did not intend to cause 
death or such bodily injury as was sufficient in the 
ordinary course to cause death, but they must be 
presumed to have known that they were likely to 
cause death and that they were therefore, guilty of an 
ofi^nce under S. 304 (2). (Scoi^ Smith and Marti- 
neau, JJ.) Bakhshish Singh v. Emperor, 
86 I.C. 826=26 Cp.L.J. 890= 
A.LR. 1925 Lah. 549. 

- Death caused by one blow with a lathi— 

Knowledge that death would be caused was pre- 
sumed. 

The accused struck the deceased, who was sitting 
with certain enemies of the accused watching an 
entertainment, on the head with a lathi which result- 
ed in his death. 

Held : that the accused must have known that he 
was likely to cause death and was guiity under S. 304 
(2) and five years’ rigorous imprisonment was appro- 
priate sentence. . (firasher, J.) Dal Singh v* 
Emperor. 81 LC. 143=5 L.L.J. 180= 

25 Cp. L.J. 655*= A.LR. 1925 Lah. IIL 

Hitting on the temple with lathi — Death 

caused— Act is offence under S, 304. 

Where the accused hit the deceased with a lathi on 
the temple, 

Held : that though his intention might not be to 
cause death or grievous hurt yet he intended to 
cause such hurt as would in the ordinary course of 
nature cause death and that he was rightly convicted 
under S. 304. (Dalai, J. C-) Har Prasad Singh v, 
King-Emperor. 88 I.C. 520=2 O.W.N. 465» 

26 Gp. L* J. 1160=A.LR. 1925 Ondh 482. 

Kicking a prostrate woman — Knowledge 

that death would he caused is inferred. 

The accused made a confessional statement in 
which he stated that he and his wife had a quarrel in 
the forest and that he slapped and then kicked her 
and unintentionally caused her death. There was 
nothing to suggest that the wife was suffering from 
any disease; 

Heidi fhaf he must have kicked the Woman with 
tremendous force to pto'duce ' such an effedt, and that 
a man Vhb ^ kidks a prostrate womah 6n thd arfe 
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PENAL CODE (1860), S. 303— Knowledge, when 

ppesumed. 

must be credited with the knowledge that he is likely 
thereby to cause her death, even if he be exonerated 
from the more definite intention or knowledge requir- 
ed by S. 302, and that in kicking the deceased accused 
knew that he wels likely to cause death and therefore 
he was guilty of an offence under S. 304, 1. P. C. 
(latter portion). (Ayling and Odgcrs, //.) Mari- 
MUTTU, In re. 73 I.C. 961 = 18 M.L.W, 188= 
1923 M.W.N. 796=23 Cr. L.J. 721 = 
A.I.R. 1923 Mad. 31. 
— — — — Wound not on vital part — Death due to 
septic poisoning^ Accused is guilty under part 
of S. 304. 

Where it was difficult to hold that the accused in- 
tended to inflict bodily injury sufficient in the ordinary 
course of nature to cause death the injuries being not 
on vital parts and being apparently intended to maim 
the victim and the deceased dying owing to septic 
poisoning, 

Held, that the accused must be held to have intend- 
ed to cause bodily. injury which was likely to cause 
death, the degree of probability as to death ensuing, 
not being so high as to justify a finding of murder. 

Held : further that he was therefore guilty of an 
offence punishable under the first part of S. 304. 

(May Oung and Beasley, JJ.) Nga Po Chit v. The 
Crown. 77 I. C. 889=2 Bur- L. J. 239 = 

23 Cr. L. J. 389=A.I.R. 1923 Rang. 212. 
— S. 303 — Offence under. 

A sudden dispute arose between the accused and 
another person. The deceased, who was a friend 
and partisan of the other party, came upon the 
scene and the accused thinking that he came to help 
his opponent, gave only one blow to him with a 
kasi with which he was scraping grass. The blow 
resulted in the death of the deceased. 

Held : that as the culpable homicide was caused 
without premeditation and only one single blow was 
given, the offence was punishable only under S. 304. 
(Saner ji and Sen, JJ.) Bikram Singh v. Emperor. 

115 I.C. 133=1929 A.L.J. 508=10 L.R.A. Cr. 78 = 
11 A J. Cr. R. 537 =30 Cr..L.J. 310= 
1929 Cr. C. 77^A.I.R. 1929 All. 535. 
— — having immoral connexion — Husband's 
protest resulting in abusc’-^Hushand in agony loses 
self-control ana deals fatal blow^Accused held 
guilty under S. 304, para. 2, 

A woman was leading a notoriously immoral life 
which was the common scandal of the village. She 
had a young lover who was known to the accused her 
husband. On the night previous to the murder she 
had a mysterious and significant disappearance from 
the bed side of her husband and subsequent protest 
by the husband resulted only in vulgar abuse by her. 
The husband started beating her with a shoe, lost his 
control, picked up a rough stick which happened to 
be lying close by and struck the fatal blow to the err- 
ing wife which resulted in her death. After murder 
police had no difficulty in finding him out and pro- 
ducing him before the Court. 

Held : that the whole unfortunate affair should be 
looked at as one prolonged agony o'^ the part of the 
husband which must have been preying upon his 
mind and eventually led to the fatal assault, bringing 
the case within the purview of Excep. 1, S. 300 : 
2 Mad. 122 and 30 P.R. 1902 Cr., Ref. (Broadway and 
Agha Haidar, JJ.) Jan Muhammad v. Emperor* 
119 I.C. 823=30 P.L.R. 652=30 Cp. L. J. 1033= 
1929 Cr. C. 637 = A. I. R. 1929 Lah. 861. 
—^Rash driving of motor-car — Running against 
persons and causing serious injuries ultimately re- 
sulting in death^entence* 


PENAL CODE (1860), S. 303— Private Defence. 

Where the accused was proved to have driven his 
motor car in a rash manner during night while he was 
in a drunken condition and he ran his car against four 
persons carrying a bier and injured two of them so 
severely that they died subsequenly. Held, that the 
accused should be convicted under Ss. 337 and 304 
I. P. C., and sentenced to eighteen months’ rigorous 
imprisonment. (Waller and Ananthakrishna Iyer, 
JJ.) Collet v. Emperor. 1929 M.W.N. 395. 

Where accused ordered two other persons one 

of whom was armed with a spear and the other was 
armed with lathi, to beat another person who died 
subsequently as the result of wounds from the spear 
and lathi. 

Held : that it is a reasonable inference that he in- 
tended all the results that followed and he was rightly 
convicted under Ss. 304-109. (MulUck and Wort, JJ.) 
Ghansham Singh v. Emperor. 107 I.C. 305= 

6 Pat. 627=29 Cr. L.J. 239=9 A.I. Cp. R. 360= 
A.I.R. 1928 Fat. 100. 

■ A ccused intending to cause injury likely to 

cause death — Punishrient should be under Part I 
ofS, 304. 

If the act of the accused falls within either of the 
Cls. 1,2 and 3, S. 300 but is*covered by any of the five 
Exceptions it will be punishable under the first part of 
S. 304 ; and if the act falls within Cl. 4, S. 300 but is 
covered by any of the Exceptions it will be punishable 
under the second part of S. 304 : (1887) 32 P. R. 1887 
Cr. Foil: (1876) 1 Bom. 352, Ref. 

Where there is an intention on the part of the 
accused to cause some injury which injury is likely to 
cause death the case comes within the middle part of 
S. 299 and corresponds with the third part and not 
the fourth part of S. 300. (Peroival, J. C. and 
Ldbo, AJ.C.) OniiZi v. Emperor. 103 I.C. 831= 
28 Cr. L.J. 761= A.I.R. 1927 Sind 232. 

‘Definite charge of hiring— ‘No conviction is 
tenable for constructive culpable homicide where 
Jury held that the hired man was not guilty. 

Where a person is charged with an offence under 
S. 304 read with S. 150 of the Penal Code and the 
charge against him is a definite one of having engaged 
or employed a particular person to commit culpable 
homicide not amounting to murder, and the jury holda 
that the latter did not commit the culpable homicide, 
the person charged with having engaged or employed, 
him cannot be convicted Of constructive homicide 
under the provisions of S. 150 of the Penal Code. 
(Newbould and Mukerji, JJ.) Nayan Uli*ah v. 
Emperor. 85 I.C. 818=26 Cr.LJ. 593= 

A.LR. 1925 Cal. 90S. 

— Knowledge that the act is likely to cause death 

is insufficient for conviction under Clause 4 of S. W * 
but is sufficient for conviction under 2nd . part 
S. 304. (May Oung, J.) Nga Po Saw -p.. Km-, 
PEROR. 2 Bur. L. J. 99 = A.I.R. 1923 ftangi 33. 
— S. 303— Private defence. 

Person inflicting wounds in defending hin^ 

self is not guilty. 

The law does not require a citizen to behave like a 
rank coward on any ' occasion. The right qf self- 
defence as defined by law must be fostered in the 
citizens of every free country. If a man is attacked 
he need not run away and he would be f^f bctly jtts<, 
tified in the . eye of law if he hplds Ms ground add 
delivers a counter attack to his" assail^ts prqvtded 
always that the injury wjjiich hc in s^^^efeiice 
is not out of proportion to the injur^ with which he is 
threatened. 

Where the accused is attacked by a' partt fef men' 
armed with dangs and halving ho alferhative but-tcJi 
hMseH to of Ms ability W 
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acts in private defence aJthougli in doing so lie inflicts 
injuries some of which prove fatal. (Agha Bandars J.) 
Mahandi V. Emperob. 1930 Cr. C. 109= 

A.I.R. 1930 Lah. 93. 

^Right of killing offender found committing 

burglary given by S. 103 is subject to provisions of 
S. 99 — ^Deceased beaten to death by lathi blow while 
found coming out of hole in wall after committing 
burglary— Accused held guilty of offence under S. 304 
— S. 300, Excep. (2) held applicable but accused held 
to have exceeded right of private defence of property. 
A. I. R. 1925 Oudh 425 ; A. I. R- 1926 Lah. 28 and 
A. I. R. 1923 All. 194, Dist. {Baza and Nanavutiy, 
JJ.) Mahabir V. Emperor. 1930 Cr.C. 948 = 
7 O.W.N. 797=A.I.R. 1930 Oudh 408* 
■ ’■^ A bducted person killing ahdttctor — Liahility. 
Seizure of the person and dragging a debtor to his 
creditor by the peons of the creditor against his will, 
institutes an offence of abduction within the mean- 
ing of S. 362 thereby giving the person so dragged 
the right of private defence of his body even to the 
causing of death subject to restrictions mentioned in 
S. 99. If while defending himself such person strikes 
the person against whom he was defending on a sud- 
di irrational impulse thereby exceeding the power 
given to him under the statute and causes death of 
the other person, the offence comes not under S. 302 
but under S. 304. (Courtney-Terrell, C. J. and Mac- 
phersons J,) Daroga Lobar t?. Emperor. 

11 P.L.T. 381 = A.I.R. 1930 Pat. 347. 

One person, charged with lathis by five men, 

killed two in exercising right of self-defence— Exact 
number and force of blows necessary for such right is 
impossible to decide in such situation. (1901) 5 P.R. 
1901 Cr., Rel. on. (Broadway , j.) Sardara v. 
Emperor. 117 I.C. 907=30 Cp.L.J. 863= 

1929 Cr.C. 38=A.I.R. 1929 Lah. 434. 
——The deceased went up the roof of the accused’s 
house and began to remove the rafters which he had 
no right to do. The accused flung a heavy balla at 
the deceased which fractured the deceased’s skull and 
caused his d^ith. 

Held : that although the accused had a right to 
defend his property, he exceeded that right and was 
g^ty under S. 304 (2). (Broadway and Agha Haider ^ 
//.) Matha Singh u. Emperor. 101 I.C. 663= 
28 P.L Jt. 279=8 A.I.Cp.B. 164=28 Cp.L.J. 487= 
A.LR, 1927 Lah. 730. 

— S. 3(^— Several accused. 

——Blows on head causing death — No uncertainty 
as to T^ponsibility for ofience— Sentence of five years 
rigwous imprisonment held proper. 29 All. 282, Dist. 
(Mirza and Broomfield ^ JJ.) Man a Gendal v. 
Emperor. , . , A.I.R. 1930 Bom. 483. 

-——-One member of unlawful assembly was Sikh 
wearing kjrpau which he unsheathed and gave fatal 
blow to victim — Other members are not constructively 
liUble for cauring death. (Tappj.) Gian Singh u. 
Emperor. 122 I.C. 721=31 Cp.L.J. 448= 

A.LR. 1930 Lah. 832. 
^Two persons joining to assault a third— One 
assaulting in a manner likely to cause death— Other 
Standing by without interfering or hdping deceased— 
He liable under Penal Code S. 304 read with 
S. 34..A.1.R, 1925 P.C. 1 BoWni^ourtney-Terrellt C.J^, 
Adami^J,) Bhagwat Singh u. Emperor. 

^ 114 1.C, 222- 9 P.L.T. 826=30 Cp.LJ. 276- 

12 A.I.CP.R. 150-A.I.R. 1929 Pat. 65. 
alltlie accused had been convicted under 
Sa, 325-149 not for any injury caused 
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Provocation. 

caused by some members of the unlawful assembly of 
which they also were members, 

Held : that a conviction under Ss. 325-149 was not 
legal in the face of the conviction under Ss, 304*149 as 
the major offence included the minor, (/af Lal^J.) 
Quadir Bakshv. Crown. 91 I.C. 8 C4- 

7 L.L.J. 368 = 26 P.L.R. 643 = 27 Cr.L.J. 132= 
A.I.R. 1925 Lah. 539. 

Where it was clear that one of the accused 

caused'the fatal injury, but, under the circumstances, it 
was impossible to say which'of them caused that injury, 
Heidi that either of them cannot be convicted under 
S. 304. 29 All. 282 and 37 P. R. 1914 Cr. Foil. (Scott- 
Smith and Martineau, JJ,) Dilip Singh v. 
Emperor. 86 I.C. 341 =7 L.L.J, 44= 

26 Cr.L.J. 757=A.I.R. 1925 Lah. 318. 

Where five persons Armed with dangerous 

weapons made an attack upon another and death was 
due to a single blow inflicted by one of them but who 
that one was, was not proved, 

Held, they could not be convicted under 8.304 
read with S. 34 but should be convicted under S. 325 
read with S. 109 or rather S. 1 14, as they had armed 
themselves with dangerous weapons. (Malan, J,) 
Niamat V. Crown. 86 I.C. 337=6 L-L.J. 385= 
26 CP.L.J. 758=A.I.R. 1925 Lah. 117. 

—Grievous hurt causing death owing to a single 

blow on the head justifies conviction of all the assail- 
ants under S. 325 but not under S. 304, where who 
gave the blow is unknown. (Scott-Smith and Zafar 
JJ.) Datta Ram v. Daya Ram. 

84 I.C. 861=26 Cr.L.J. 381=6 L.L.J. 317= 
A.I.R. 1924 Lah. 654. 
— --—Where only one blow was struck on the head 
which resulted in the death and there was no evidence 
to show which of the accused struck the fatal blow, 
Held : none of them can be convicted of culpable 
homicide. 37 P. R. 1914 Cr. Foil. (Scott-SmitKj:) 
Jhandu V. The Cwown. 85 I.C. 941= 

26 Cr.L.J. 653=6 L.L.J. 268= 
A.LR. 1924 Lah. 555. 

— S. 304 — Sudden quarrel and provocation. 

Deceased wife found with paramour — Husband 
trying to seize paramour struck with knife by para- 
mour who ran away — Wife preventing husband from, 
seizing him— Husband consequently striking wife with 
knife — ^Husband held guilty not of murder but under 
S. 304. (Zafar Ali and Bhide, JJ,) NarainJAN 
Singh v. Emperor. 11 L.L.J* 485=^ 

1939 Cr.C. 180= A.I.R. 1930 Lah. 172. 

; — Accused inflicting in fit of provocation two 

latM blows causing fracture on head of deceased—^ 
Third blow falling on chest— Conviction should be 
under S. 304, Part 2, and not under S. 304, Part 1* 
(Jai Lah /•) Sunder Singh u. Emperor. 

120 LC. 182=31 Cr.L.J. 43=11 L.L.J. 52= 
A.LR. 1929 Lah. 180* 
— •—•Husband finding wife in illicit intimacy with 
third person-^Murder of wife offence. 

Where the husband killed his wife on finding her in' 
illicit intimacy with another person, heldt thei 
offence was committed under grave and sudden prove-* 
cation and that the conviction should be under S. 304.^ 
Part 1, 1. P. C. (Zafar AU and Dalip Singh^JJf,f 
Fatta V, Emperor. 115 LC. 4765=*' 

30 C]f.L.J. 481-10 Lah. L.J. 508.; 

*Where the hijisband and wife' wete 4ot on veify* 

good terms and on one occa^on, the husosifid asked 
tor pan and the wife refused pati and' threw, dirty 
water in his fax:e whereupon the 
with stone and kifled her, ' 
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PENAL CODE (1850). S. 30$— Sadden quarrel and 

provocation. 

Held : that the refusal of his wife to give him pan 
was liable to make him angry but the throwing of 
dirty water in the face was an act which would cause 
a husband to lose control of himself and would be a 
grave and , sudden provocation and therefore the 
offence was not one of murder but of culpable homi- 
cide not amounting to murder. {Ad ami and Chat- 
Krishna Chandra Pati u. Emperor. 

117 I.C. 164-30 Cr.L.J. 720= 
A.I.R. 1929 Pat. 201. 
— —Where as a result of the exchange of abuse 
between the womanfolk, the accused hit the deceased 
woman with a stick while he was in such a fit of 
temper that he could not control himself and there 
was only one blow struck, and where there was not 
the slightest suggestion anywhere that any previous 
ill-feeling existed between the accused and the deceas- 
ed woman and the quarrel, certainly was not pre- 
meditated and the unfortunate incident happened in 
the heat of passion. 

Held : that without in any way ‘minimizing the 
seriousness of the offence and having regard to all 
the circumstances of the case, a sentence of three 
years* rigorous imprisonment would meet the ends of 
justice. (Agha Haidar, J,) KaRam Ilahi v. Em- 
PEROE. 106 I.C. 449 = 29 Cr. L.J. 33 = 

9 A.I. Cr. R. 313 (Lah.) 

Fracturing of skull with a lathi in sudden 

anger — Death caused — Intention to kill cannot he 
inferred. 

Where the wife of the accused and the deceased 
woman were quarrelling, and the accused being 
provoked by the abuse given to his wife, in sudden 
anger struck the deceased a heavy blow on the head 
with a heavy lathi and fractured her skull and caused 
her death. 

Held : that the circumstances of the case did not 
lead to the inference of an intention to kill and it 
could not be inferred on the evidence that the 
accused had the knowledge that the act was so immi- 
nently dangerous that it must in all probability cause 
death. {Ross and Wort, JJ,) Ram Jolaha v. Em- 
peror. 102 I.C. 349*8 A.I. Cr.R. 189= 

8 P.L.T. 394=28 Cr. L.J. 541- 
A.I.R. 1927 Pat. 436. 
-—““Where the accused had a pistol upon him but 
he did not come with the intention of using it out, and | 
he used it in the course of a sudden fight, 

Held : that he is guilty only of culpable homicide, 
not amounting to murder under the first part of 
S. 304. {Shadi Lai, C.J, and Addison, J,) KaRam 
Singh v. The Crown. 93 I.C. 251= 

8 L.L.J. 93- i7 Cr. L.J. 439-37 P.L.R. 132 = 
A.I.R. 1926 Lah. 219. 
— - — ’^Sudden quarrel — • Both parties armed and 
receiving injuries — Proper section is 304. 

Where there was a sudden quarrel and a fight, in 
the course of which the deceased was stabbed by the 
accused and the accused himself received an injury 
from some weapon such as a knife, 

Held : that the accused cannot be said to have taken 
undue advantage of the deceased since he himself was 
attacked and wounded also by a knife, "and the more 
appropriate section under which the accused should 
have been convicted is S. 304. (Wallace and Madha- 
van Nair, JJ,) Sennimalai Goundan, In re, 

97 I.C. 932 = 27 Cr. L.J. 1192 (Mad.) 

- T here was no enmity between accused and de- 
ceased, The accused’s wife and the deceased who 
were the wives of two brothers were quarrelling about 
sharing a pumpkin. The accused coming along 
broke the pumpkin into two against the wishes Of the 

Cr. D— 129 


PENAL CODE (1860), 8. 304-Miscellaueoa8. 
deceased wherefore she abused him. He thereupon 
struck her with a lump of limestone weighing 3 pounds. 
This resulted in the injury. 

Held: accused acted from impulse of moment and had 
no intention either to kill her or to fracture her skull ; 
but that as the lump of limestone weighed 3 pounds it 
must be taken that he knew that there was a probabi- 
lity of fatal injury being inflicted : 2 A.L.J. 317, Dist; 
{Mukcrji and Daniels, JJ,) Ganesh v. King-Empe- 
ROR. 81 I.C. 320=6 L. R. A. Cr. 175= 

25 Cr. L.J, 800=A.I.R. 1923 AIL 4. 

Death caused by knife stabbed in sudden 

fight — Offence falls under section, 

A sudden fight arose between accused and another 
person about drawing water at a tap. They abused 
each other and in the heat of the moment accused 
drew out his knife and stabbed his opponent in the 
chest. This resulted in the latter’s death. 

Held : that the knife though it had a blade of only 
three or four inches was a dangerous weapon as it h^ 
actually caused a fatal injury, and that the accused, 
though, he did not intend to cause death or to cause 
such injury as was likely to cause death yet he must 
have known that he was likely to cause death and that 
he was therefore guilty of an offence under Sec- 
tion 304 (2). (Zafar Alt, J,) Khan Mir v. Emperor* 
82 I.C. 361=25 Cr. L.J. 1289= 
A.I.R. 1925 Lah. 148. 

— S. 304 — Misoellaneoas. 

It is the ultimate consequences of the act committed 
by the accused which will have to be taken into consi- 
deration in convicting him. {Rankin and G* N. ROy, 
JJ,) Bhusan Chandra v. Kanai Lal. 99 LC. 38= 
44 C.L.J. 208-28 Or. L.J. 6 = 
A.I.R. 1927 CaL 78, 

—Where the deceased was the aggressor and had 

gone to the land of the accused to molest him, 

Held : that a sentence of five years’ rigorous impri- 
sonment would be sufficient. (Jailal, J,) Fajgo v„ 
Emperor. 99 I.C. 56-7 A.I. Cr.R. 224= 

28 Cr. L.J. 24= A.I.R. 1927 Lah. 733. 

Accused, a person of considerable intelligence 

accepting unequivocally his guilt — Accused can he 
convicted without taking whole evidence in the ease 
— Accused's petition of appeal to High Court 
raising bare possibility of applicability of I, P, C,; 
S. 304 — Whole evidence returned to. 

The accused was undoubtedly a man of very con- 
siderable intelligence, and having beyond question 
killed a woman, made a few hours later, on the same 
day, a perfectly clear statement about the facts; and 
later, on the day after the crime, gave to a Magistrate 
of the first class the most clear and convincing account 
of the whole occurrence, and stated as a preliminary 
to it that he knew that he could be convicted on hiS 
own statement. Before the S. J. he agreed that he 
bad made the two statements referred to above, 
pleaded guilty and said he killed the woman with the 
chopper produced and the reason for killing her was 
jealousy. The accused elaborated in his petition of 
appeal to the High Court, the statement he had made 
before the S, J. to the effect that he killed the woman 
out of jealousy. That document gave rise to the bare 
possibility that the accused might be able to put 
forward some ground for the application of S. 304 Of 
thel.P.C. 

Held : that though there was before the S. J. 
enough material to make him perfectly ceeafident aa to 
the guilt of fhe accused, yet in view of the contents 
of his p^ition of appeal to the High Court, the sAfer 
and better course would be to .return the case' to the 
S* J. with?idirectioa to him to put accused up for 
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FEHAL CODE (iSSO), S. 304-i— Accident. 

trial again, to take his plea, and whether that be 
guilty or not guilty to hear the whol^ of the evidence 
in relation to the case. A. I. R. 1922 All. 233, Dist. 
(Mears, CJ, and Mukerji, J.) Lahori v. Emperor. 

89 I.C. 260 «23 A.L.J. 687= 

6 L.R. A. Cr. 152=28 Gp. L.J. 1316 = 
A.I,R. 1925 All. 657. 

— S. 304-A— Accident. 

'•'—^Hunting party — Shooting one of the party 
instead of the game accidentally was held to he 
due to accident. 

B with some companions went into a jungle to 
shoot pig. He took up his position and waited, while 
his companions proceeded to beat a pig towards him. 
In due course a boar was driven in his direction and 
B fired at him. B, however, missed the boar and 
hit A causing him injuries which resulted in his 
death. 

Held : that the act of B in firing was neither negli- 
gent nor rash within the meaning of S. 304-A, I.P.C. 
(Broadway, J.) Basant Singh v. Emperor. 

9 L.L.J. 482 = 29 P.L.R. 45= 
A.I.R. 1927 Lah. 880. 
— S. 304-A — Act anioantliig to negligence. 

Where a girl of 17 years of age being tired of her 
husband’s ill-treatment attempted to commit suicide 
by jumping into a well and she had no consciousness 
that her cHld was on her neck and she jumped with 
the child and the child died of the jump though the 
girl survived, 

Held : that the girl was only guilty under S. 304-A. 
(Pratt and Crump, //.) Supadi Lukadu v. Em- 
peror. 87 I.C. 849=27 Bom. L.R. 604 = 

26 Op. L.J. 1016=A.I.R. 1925 Bom. 310. 
— S. 304 A-Administering potion. 

Administering Icrve ^iion or drug expecting 

benefit is no offence hut where the wife admin is- 
ters at the instance of her paramour who xoas the 
enemy of her husband she is guilty under S. 304-4. 

Where the intention to cause death cannot be 
clearly found without any other possible explanation 
of the act of the person giving poison a conviction for 
murder cannot stand. Unless it is shown clearly and 
without possible doubt that the intention was to 
cause death where a substance is administered as a 
love potion, the accused cannot be convicted of mur- 
der. The mere administering of a love potion or 
drug which a person thinks might be beneficial is 
not in itself an ofience but when it is supposed to 
have effect upon persons with whom the paramour 
of the accused had enmity, and when she administers 
it without due care and caution or any enquiry as to 
what it really is, her act falls within S. 304-A. (Adami 
and Bucknill, J/.) Phueman; Mundain v. Em- 
peror, 77 I.C. 801=1924 P.H.C.C. 18= 

25 Cr. L.J. 449=A I.R. 1924 Pat. 633. 

'S. 304-A*-Betepmiiiation of liability. 

The accused’s liability is determined by what is the 
proximate cause. If the proximate cause is negli- 
gence of the accused, the presence of another and 
contributory cause is not a defence. (Kennedy, J.C. 
and Rupchand Bilaram, AJ*C.) Frank Crossley 
Woodward v. Crown. 92 I.C- 433= 

18 S.L.R. 199=27 Gp. L.J, 257- 
A.l.R. 1925 Sind 233. 
— S. 304-A-“Eprop of judgment. 

accused who is arraigned with negl^enqe can- 
j^ot claim the benefit of an error of judgment when 
^^e 3 §^?ciseid..none. (Kennedy, J,C. and Rupchand 
^laram, AJ,Ci) .Fj^nk Crosseey Woodward v- 
QrWNt .r. . . ) 92 LO. 433=18 S.L.R499- 

27 'fl|.L.J, 257«AttJl. 1925 Sind, m. 


PENAL CODE (1860), S. 306— ‘ Sati 
— S. 304-A— Motor accident., 

Motor Driver must be cautious while passing 
stationary tram car and should slacken their speed — 
Driving car on wrong side — Horn not blown — Driver 
j accelerating speed before actually clearing up a 
1 stationary tram car and in so doing fracturing the 
head of a boy alighting from the rear of the tram car 
—Mere driving on wrong side was held itself not a rash 
act within S. 304-A but the accused was held guilty. 
(Fawcett and Mirza, /J.)Rhagwandas v. Emperor. 
Ill I.C. 657=30 Bom. L.R. 655 = 29 Cp. L.J. 897= 
11 A.I. Cp. R. 87 = A.I.R. 1928 Bom. 208. 

Driving motor at night along a road under 

repair — Persons sleeping on the road killed — Motor 
running at slew speed--- Off ence under S. ^0^- A is 
not cofnmitted. 

Criminal rashness is hazarding a dangerous or want- 
on act with the knowledge that it is so and that it may 
cause injury, but without intention to cause injury or 
knowledge that it will be probably caused. The crimi- 
nality lies in running the risk of doing such^an act with 
recklessness or indifference as to the consequence. 
Criminal negligence is the gross and culpable neglect 
or failure to exercise that reasonable and proper care 
and precaution to guard against injury either to the 
public generally or to an individual in particular, 
which, having regard to all the circumstances out of 
which the charge has arisen, it was the imperative 
duty of the accused person to have adopted: 3 All. 776 
and 7 M. H. C. 119 Foil. 

There is nothing rash or negligent per se in driving 
along a road under repair or partly under repair 
any more than on a road not under repair except 
perhaps to the person driving. Any one driving on a 
road under repair would be called on to exercise the 
same caution as he would on a road in its normal con- 
dition, that is to say, to look out to see what persons 
or vehicles were on the road making the ordinary use 
of the road ; but it cannot possibly be held that a 
driver should anticipate that he will find persons sleep- 
ing on a road even at night, though a road is under 
repair, and that he must look out for persons making 
such an abnormal use of the road, and if he does not 
do so he is guilty of negligence or rashness. 

There is nothing to prevent a man talking and at the 
same time taking the ordinary precautions against 
accident and, therefore, engaging in conversation 
whilst driving is not necessarily a rash or negligent 
act. (Cuming and Mukerji, JJ,) Smith v. 

Emperor. 91 I.C. 889=53 Cal. 333= 

39 C. W. N. 66=27 Cr. L. J. 153= 
A. I. R. 1926 Cal. 300. 

— S. 304-A— Negligently unloading pistol. 

killing another in act of unloading 
pistol he knows to he loaded is guilty of negligence. 

P knowing that a pistol was loaded, tried to unload 
it and while doing so acted so negligently that the 
pistol went off, killing. C’s son. 

Held: that the act had been negligent on P’s part 
and came within the purview of S. 304-A, and that 
I the sentence of six months’ simple imprisonment and 
Rs. 250 fine or three months more imprisonment in 
default, was sufficient. (Dalip Singh, J,) MotaN 
Ram V. Emperor. 1930 Crv C. 531«f 

A.I.R. 1930 Lah. 4^^ 
— S. 306—’ Sati . 

Inducing woman to get herself burnt along 

with body of deceased husband — Aemsed are guUty* 
Accused were charged under Ss. 149 and 306 mth 
being members of- an unlawful assembly whose 
common, object was to abet* the suicide;of,a wonjam 
and with, abetting the. woman’s suicide. It was faoad 
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that they induced her to get herself burnt along with 
the body of her deceased husband. With that object, 
they made her sit on the pyre with the husband on 
her lap and instantly a fire broke out from her hand . 
She tried to escape and leapt in the adjoining river 
wherefrom she wsis rescued by the police but she died 
ultimately three days later. The accused foiled the 
attempts of the police to save her at an earlier stage. 

Held : that the accused were guilty and the method 
of destruction resolved on for the suicide was fire and 
the method of ignition of the fire whether miraculous, 
whether self-applied or whether applied by others was 
totally immaterial : 36 All. 26, Foil. {Cotirtncy Terrel 
CJ, and Adami,J.) Emperor v, Vidyasagar. 
Pande. 112 I.C. 363=8 Pat. 74=9 P.L.T. 683= 
29 Cp. L.J. 1035=11 A.L Cr. R. 371= 
A.I.R. 1928 Pat. 497. 

— S. 307"~EYideiice. 

Abrasions found on person of accused — Incriminat- 
ing circumstance not proved against him — Accused 
cannot be called upon to explain them. (Subhedar, 
AJ.C.) Shantalal V, Emperor. 120 I.C. 210= 
31 Gp. L.J. 15=13 A.I. Cp. R. 157 = 
1929 Cp. C. 673 = A.I,R. 1929 Nag. 350. 

Where it was proved that a shot was fired from 

the house in which the accused was residing, but it 
was not proved that the shot was aimed at any one in 
particular, and it was also doubtful whether the 
accused himself fired the shot : 

Held : that the accused cannot be convicted under 
S. 307 as benefit of doubt should be given to him. 
{Bhide, /.) Mahomed Khan v. Emperor. 

9 L.L.J. 331= A.I.R. 1927 Lah. 853. 
— S. 307 — Facts to be considered. 

— “ — ' — Intention of culprits should be gathered from 
their acts and surrounding circumstances* 

Intention of the culprits has to bo gathered from 
their acts and all the surrounding circumstances. 

Where from the circumstances there can be no 
doubt that the intention of the accused was to cause 
the death of a person, they must be assumed to have 
intended the natural consequences of their act and the 
burden lies heavily on them to prove that they had 
some other intention. In absence of any such proof 
the accused can be held guilty under S. 307. {Jai Lai 
and Bhide, JJ,) Gopi Chand v* Emperor. 

A.I.R. 1930 Lah. 491. 
~^^Important consideration under S. 307, is 
intention or knamledge of accused and circums- 
tances under which offence is committed — Nature 
of injury is not necessarily guiding consideration* 
Section 307 makes a distinction between an act of 
the accused and its result if any. Such an act may 
not be attended by any result so far as the person 
assaulted is concerned but still there may be cases in 
which the culprit would be liable undei S. 307. If a 
person knows that certain result will ensue from his 
act he must be deemed to intend such , result by doing 
the act. Further it is not necessary that the injury 
actually caused to the victim of the assault should be 
sufficient under ordinary circumstances to cause^the 
death of the person assailed. What the Court has to 
see is whether the act, irrespective of its result, was 
done with the intention or knowledge and under 
circumstances mentioned in S. 307 : 15 Bom. E, R. 
991, Bist. (Jai Lai, J.) MuTALLI v. Emperor. 

A.I.R. 1930 Lah. 283. 
—In determining the intention, the act done and 
the manner of its doing as well as the announced in- 
tention at the time may be taken into consideration- 
, The accused came armed with dangs and beat the 
complainant to unconsciousness with whom they iiad 


PENAL CODE (1860). S. 320— Endangering life. 

previous enmity. Previous to giving him this beating 
they announced their intention of killing him. 

Held : that the charge under S. 307 was not wholly 
unjustified or illegal, (Dalip Singh, J*) Balbit 
Singh v* Emperor. 112 I.C. 224=29 Cp. L.J. 1008= 
11 A.I.Cp. R. 262= A.I.R. 1929 Lah. 67. 
— S. 307— Mutual Infllctiou of Injuries. 

Mutual infliction of injury on each others 

No eye-witnesses — Conviction must be under S. 326 
and not under S* 307. 

Where in the course of a fight the two accused in- 
flicted upon each other injuries so serious that in both 
cases their dying depositions had to be taken there 
were no eye-witnesses to the occurrence and evidence 
in each trial consisted of the evidence of the com- 
plainant. the wounds on the complainant and the 
admission of 'the accused that he was himself wound- 
ed in the occurrence, and where in separate trials 
each was convicted of an oflence under S. 307 of the 
Penal Code. 

Held : as in case of either of the accused dying of 
the wounds, the other would have been entitled to 
the benefit of a reasonable doubt and to plead that 
the case came within exception 4 to S. 300, neither* 
appellant could legally be convicted under S. 307. 

Held further that as under S. 105 of the Evidence 
Act the burden of proof of self-defence or provocation 
would have been in each case on the accused, neither 
of them could under the circumstances claim these 
defences and that S. 326, was the proper section for 
conviction. (Lentaigne, J*) Nya Po E v. Emperor. 

84 I.C. 1049=26 Cp.L.J. 409=2 Rang. 538 = 
A.I.R. 1925 Rang. 183. 

—S. 319— Serious form. 

Where a man of thirty, even though he had been 
dazed by a blow on the head inflicted by somebody 
else, approached the prostrate body of a dying man, 
kicked him on neck and then pressed with his foot 
the dying man’s head into the ground so that it be- 
came buried in the earth. 

Held : the man was guilty of the most serious form 
of simple hurt and maximum sentence should be 
awarded. (Stuart, C* J. and Raza, J*) Amar NATH 
Singh v* Emperor. 118 I.C. 481=5 O.W.N. 391 = 
12 A.I.Cp. R. 2=30 Op. L.J. 178= 
A.I.E. 1928 Oudh 282. 
— S. 320— Death due to tetanus* 

Wound not itself dangerous to life — Death 

within 20 days due id tetanus supervening — Hurt 
is riot grievous. 

The designation iu S. 320, Penal Code of a hurt as 
grievous which causes the sufferer to be during the 
space of twenty days in severe bodily pain, applies only 
when such effect actually lasts for a period of twenty 
days and not when the sufferer dies before that period 
has expired. 

Where the wound was not itself dange^f'ous to life 
but death was caused within 20 days, due to tetanus 
which supervened. 

Held : that the wound was not ‘grievous hurt.’ 
(Martineau, J.) Mahindar Singh v* EMPteROR, 

84 LC- 438=26 Cp. L.J. 294= A.I.R. 1925 Lah. 297. 

— S. 320 — Bndangeping life. 

-^Wound on neck yvith sharp-edged weapon is 

dangerous to life, but it is not sufflcietit in itself to 
cause death* 

The accused, a young man of twenty, inflicted a 
wound with a sharp-edged weapon on the neck of his 
friend in a sudden impulse as a result, . ot ‘ a quarrel. 
The wound became septic and wounded man died. 

Held : that a, wqund on flie heck was ** dah^erous 
to life” within the meaning of S. 320 and wa^ 
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PENAL CODE (1830), S. 323— Conviction and 
sentence* 

therefore grievous. But the wound itself was not in 
itself sufficient to cause death and the circumstances 
did not justify a finding that the accused knew that 
his act was likely to cause death. Considering the 
age of the accused and the circumstances, the 
sentence of seven years passed on the accused was 
very severe and sentence for two years was sufficient. 
A. I, R. 1922 Lah. 26, Ref. {Bhide, J.) Muhammad 
Rafi V, Emperor. 120 LC- 431=31 Cr. L.J. 77= 
11 L.L.J. 519=A.I.R. 1930 Lah. 305. 

— S. 323— Conviction and sentence. 

Where the accused accompanied by certain Civil 
Court officers entered a house with the object of exe- 
cuting a Civil Court decree for ejectment and 
having been resisted by a person in occupation, who 
was not a party to the decree and who alleged a right 
in herself they forcibly removed her out of the house, 
held, that the accused were liable to be convicted 
under S. 323, 1.P.C. {Cuming, J.) Abdul Sattar v. 
Motx Bibi. 34 C.W.N* 583= AJ.R. 1930 Cal. 720* 
— — ’-^Rioting and causing hurt — Separate sen- 
tences can be passed. 

Causing hurt and using force are not the same 
thing and the word “force” does not appear in the 
definition of “hurt”. The use of criminal force is no 
doubt an ingredient of the offence of rioting, but the 
force necessary to constitute these offences may fall 
far short of “causing bodily pain,” and if further 
force is used which does cause bodily pain, then the 
offences which involve and are complete by mere use 
of criminal force have been exceeded and that excess 
constitutes another offence, viz., that of causing hurt, 
or causing whatever more serious form of bodily hurt 
has been the result: Mad. Cr. Revn. Oases 248 of 
1924 and 982 of 1926, Diss, from. {Wallace, J.) 
Anthoni Udaiyan V, Rayappudayar. 

105 LC. 806=39 M.L.T. 543=1927 M.W.N. 850 = 
£8 Cp. L.J. 982*9 A.I. Cr. R, 160= 
A.I.R. 1928 Mad. 18 = 53 M.L.J. 653. 

^The offence of causing hurt is a separate 

offence from that of rescuing cattle and separate sen- 
tences may legally be passed. {Wallace, J.) Anthoni 
Udaiyan v, Rayappudayar. 105 LC, 806= 

39 M.L.T. 543=1927 M.W.N. 850= 
28 Cp. L.J. 982=9 A.I. Cp- R. 160= 
AJ.R. 1928 Mad. 18=53 M.L.J. 653. 

-It is by no means uncommon for an offence 

punishable under S. 323 to require, and get, “a much 
heavier sentence than one punishable under S- 325. 
(Hallifax, AJ.C.) Emperor v, Akosh Kunbi. 

97 I.C. 1053=27 Cp.L.J. 1229 = 
A.I.R. 1927 Nag. 49. 
——Separate sentences cannot be passed under 
Ss. 323 and 326 in the case of an assault upon a 
single person. Where it is found as a matter of fact, 
that one of the accused attacked with a spear and the 
others inflicted blows on legs and arnas with lathis, it 
is not n«iessary to find that all the accused are guilty 
of an offence under S. 326. In such a case each ac- 
cused should be convicted for the offence of which 
he is actually found to he guilty. {Pullan, J,} Devi 
Sahai V, Emperor. 103 LC. 198 =1 L.C. 19a « 
28 Cp.L.J. 662=A.LR. 1927 Oudh 313. 
^ 149 merely declaratcry^. 147 and S* 323 
Create distinct offences — Separate sentences not 
ifUgai: 

, 3, 14^ creates no substantive offence in itself. It is 
ih^rely decls^ratbry of the law and makes a person 
ticen a member of an unlawful assembly 
l^nffences, committed by any other mem- 
ox ui Imt 147 is a substantive offence in itself 


PENAL CODE (1860). S. 323— Injuries on fight, 
and makes a person guilty of the offence of rioting as 
distinct from actually causing any injury or hurt. 
Similarly S. 323 is a distinct offence in itself ; therefore 
there is nothing illegal in convicting a person of 
offences under both these sections. As soon as the 
first injury is caused to any person, force is used and 
the offence of rioting is complete. Subsequent injuries 
though inflicted in pursuance of the same common 
object, would be distinct injuries justifying a convic- 
tion under S. 323: 17 Bom. 260 (F.B.), Appr, 6 
21. Dist.; 9 All. 645 and 14 A.L.J. 738, Foil. {Sulai- 
man, J.) Chhidda v. Emperor. 92 LC. 463= 
24 A.L.J. 178=7 L.R.A* Cr. 13= 
27 Cp.L.J. 287=A.I.R. 1926 All. 225. 
— S. 323— Death by beating. 

A strong young man, who on a very trivial incident 
and without any provocation hits his wife in the 
abdomen within a few days of her having delivered 
of a child and thus causes her an injury which results 
in her death the next day may, if the woman had an 
enlarged spleen, not be guilty of an offence higher 
than that under S. 323, but there can be no doubt 
that a sentence of three months’ rigorous imprison- 
ment only is ridiculously low in such a case, and 
should be enhanced. (Tek Chand, J,) l6iUDA 
Baksh V. FER02E DiN. 114 LC. 442 = 

30 Cp. L.J. 300=1929 Cp. C. 90 = 
A.LR. 1929 Lah. 531. 
—Continual ill-treatment of daughter-in-law by 
mother-in-law — Daughter-in-law spilling oil— Beating 
— ^Doath — No evidence showing intention or know- 
ledge of likelihood of causing death — Mother-in-law 
was held not guilty under S. 304 but under S. 323. 
(Daniels, J. on difference between Walsh, A.C,J. 
and Ryves, J,) Emperor v. Chanda. 

85 LC. 160=5 L.R.A. Cp. 161=26 Cr. L.J. 470= 
A.I.R. 1925 All. 126. 
Where death is caused as a result of simple in- 
juries and where it is shown that the accused person 
bad no knowledge that the deceased’s spleen was 
diseased, he could only be convicted of causing sim^ 
pie hurt. {Scott-Smith, J,) BhaJan Das v . Emperor. 

72 LC. 533*24 Cp.L.J. 421* 
A.LR. 1924 Lah* 218. 
— S, 323— Death of pepson hurt. 

A criminal prosecution under Section 323 of the 
Indian Penal Code does not abate by reason of the 
death of the person injured. 44 Mad. 417, Foil. 
{Dalai, J.) Musa v , Kincs-Emperor. 81 LC. 719 = 
22 A.L.J. 520=5 L.R.A. Cp. 96= 
25 Cp L.J. 1007= A.LR. 1924 AIL 666. 
— S. 328— Injupies on fight. 

Fight over cattle trespass — Accused's party 

desirous of chastising cattle-owners-^Accused 
holding deceased and his partisans beating him 
with lathis — Death caused by blows on temple'^ 
Accused is guilty only under S, 323. 

There was a quarrel and fight over cattle trespass 
and the party in whose field trespass was committed 
disposed of the party of the owners of cattle, as the 
supporters of the owners came one by one. When 
the deceased came up, the accused caught his hands 
and some of the members of his party hit deceased 
with lathi. There was no intention on the part of the 
accused’s partisans of causing the death of or grievous 
injury to the owners of the cattle. The desire was to 
chastise the owners of the cattle which caused 
damage. One of the blows was hit on the temple and 
killed the deceased. 

Held : that the accused must have expected that 
simple injuries would be caused md he? could not he 
h^ one of his party a blow on 
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temple and causing the death of the deceased and that 
the accused was guilty only under S. 323, I.P.C. 
(Dalai, J,C,) Har Prasad Singh v. Emperor. 
88 I.C. 520*-2 O.W.N. 465 ==26 Cr. L.J. 1160-= 
A.I.R. 1925 Oudh 482. 

— S. 323—Offence under. 

Removing by force a person other than a person 
against whom a decree for ejectment from house and 
possession is obtained, is punishable under S. 323, 

I. P.C. (Cuming, J.) Abdul Sattar v. Moti Bibi. 

34 C.W.N. 583 = A.I.R. 1930 Cal. 720. 

— S. 323— Public servant. 

Where there are serious irregularities in connexion 
witii house search and the person whose house is 
searched assaults and beats a constable, the offence 
falls under S. 323 and not under S. 332. (Rowland, 

J, ) Ramji Ahir V. Emperor. A.I.R. 1930 Pat. 387. 

—A person beating a public servant entrusted 
with the duty of executing a warrant of attachment is 
guilty under S. 323 and is not justified in beating 
under S. 99. (Shadi Lai, CJ,) Thaba Singh v. 
Emperor. 105 I.C. 684=28 P.L.R. 290= 

28 Cr.L.J. 972 = A.I.R. 1927 Lab. 851. 
— S. 323^Punishment by teacher. 

Child below 12 years — School-master inflicting 
corporal punishment necessary for school discipline is 
protected under Ss. 79 and 89 — Extent of school- 
master’s control over a pupil depends upon circum- 
stances of each case. (Brown, ,/.) Emperor v. 
Mg. Ba Thaune. 94 I.C. 412=3 Rang. 659= 

27 Cr. L.J. 636= A.I.R. 1926 Rang. 107. 
— S. 324— Mutual injuries. 

-—"Fight between f actions'-^ Aooiised proved to 
have inflicted injuries— Self •defence not disproved 
—Conviction for hurt — Sustainability. 

Where two factions were engaged in rioting and the 
accused were proved to have inflicted certain blows on 
the other party and there was nothing to show that 
the injuries were not in self defence or justified by 
extreme provocation, held, that under those circum- 
stances the conviction for hurt should be set aside. 
(Beasley, CJ. and Cornish, J.) Pedda Hampayya 
v. Emperor. 1929 M.W.N. 583. 

— S. 324— Offence under. 

Where the injury caused is simple but is caused 
with a cutting weapon, it falls under S. 324 and not 
under S. 326. (Shadi Lai, CJ. and Agha Haidar, J.) 
Fatteh Khan v. Emperor. 1930 Cr. C. 1046= 

A.I.R. 1930 Lah. 950. 

— S, 325— Death by accident. 

— Causing death of child by accident while 

beating his mother — Conviction under S. 325 is pro- 
per. 

The appellant was beating one S with his fist when 
the wife of S with a two months’ baby on her shoulder 
interfered. The appellant hit at the woman and the 
blow struck the child on the head ; the baby died 
two days later from the effects of the blow. 

Held : although the child was hit by accident the 
appellant’s act was not covered by the exception of 
S. 80, that he was not guilty of culpable homicide 
under S. 301 as, while wanting to hit the woman with 
his fist the appellant never intended or knew to be 
likely to cause the death of the woman, and that it 
would be proper to record a conviction under S. 325. 
3 C. 623 Ref. (Dalai, A,J.C.) Jageshar v. Emperpr, 
74 I.C. 533=24 Cr^ L.J. 789= A.I.R. 1924 Oudh 21^3. 
— S. 325 — Disablement without Intention. 

A poor old sweeper went out towards the latter part 
of the night and was taking cowdung oakes belonging 
to the accused’s master when the accused fell on him 
with a dang, ■ beating him severely on the head isnd 
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arms, whereby the arras were disabled completely. 
There was no evidence whatever that the accused had 
any intention of killing the sweeper, or that he knew 
that he was likely to kill him. 

Held : that the accused could not be convicted 
under S. 308 but was guilty of an offence under 
S. 325. (Skemp, J.) Natha v. Emperor. 

102 I.C. 907=28 Cr.L.J. 619 = A.I.R. 1927 Lah. 801. 
— S. 325 — Evidence. 

Accused admitting grievous hurt in written state- 
ment given in defence of charge under dacoity-Acquit- 
tal for dacoity — Admission in written statement cannot 
be used to base conviction for grievous hurt. (Nana- 
vutty,J,) Rameswar V. Emperor. 110 I.C. 795 = 

5 O.W.N. 631=11 A.I. Cr. R. 41=29 Cr. L.J. 763= 

A.I.R. 1928 Oudh 373. 
— S. 325 — Grievous hurt, 'what is’. 

When a man has been struck on the head and a 
fracture is caused, to surround and beat him with 
lathis is to cause hurt which endangers life within 
S. 320. (Dawson ^Miller, CJ. and Foster, J.) 
Parbhu Dusadh V. Emperor. 104 I.C. 708 = 
28 Cr. L.J. 868 = A.I.R. 1928 Pat. 43. 

—Two persons armed with lathis attacked a third 

person, beat him to the ground, broke his thigh and 
ulna bone struck him at nine places and continued to 
strike him after he had fallen on the ground. But 
there was only one injury on the head. 

Held : that taking the injuries as a whole the 
legitimate inference was that they did not intend to 
kill him. They are therefore guilty not under *S. 307 
but under S. 325. (Harrison^ J.) Emperor v. 
Sheb Singe. 100 LO. 234=8 La]bL>!521= 

28 P.L.R. 559=28 0r« L-J* 266 = 
A.I.R. 1927 Lah. 217. 
— S. 325— Injuries causing death. 

When the accused knew he would be smashing his 
victim’s skull by his blow, he must as well have known 
he was likely to cause the death of his victim. He 
ought, therefore, to be convicted for culpable homicide 
not merely for grievous hurt. (Mirza and Broom* 
field, JJ.) Emperor v. Mana Genpal. 

32 Bom. L.R. 1113, 

Accused in fit of temper losing self -bantrot— 

Blow on head with dang — Det^th held not in* 
tentionaU 

The accused, who was chagrined bec^tjse his 
melons were not purchased, went into a fit of temper 
and lost self-control. The dang, with which the hlpw 
on the uncovered head of the deceased came 16 od 
inflicted^ was lying close at hand. The accused picked 
it up and at once dealt the blow which resulted in the 
fat^ injury to the deceased. 

Held : that there was no intention on the part of the 
accuse to cause the death; 

Held further : that the case fell within the purview 
of S« 325 instead ol S. 302. (Agha Haidar and 
Shadi Lai, JJ.) Kaloo Murod v. EMf'^ROR, 
1929 Or.G. 639= AJ.R. 1929 $63, 

dm to multiple injuries, emh niof fatui 
by itself*<**JSfo inference of common intent to cause 
injury likely to cause death. 

Th^ persons were accused of having injnred a 
person and thus causing bis deaths The deceased 
died of shock from multiple in jmiee ^hich, included a 
fracture of five ribs. None of the injuries Ip itself was 
Such as could be called aiatalr injury* They were 
believed to have been dtusedih^T a hiun«t weapon tike a 
sota, 

Held : It was not possible to vaOtrihiEiite any paarjl^ular 
injury to any individual assaUant,j,@;9r.^^plif^ 
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said that any particular injury was the direct cause of 
death. The common intent of the assilants could not 
be held to have been to cause such injury as they 
knew was likely to result in death. The accused could 
not therefore be safely convicted of murder. They 
were guilty of grievous hurt. (Fforde atid Jai 
LaUJJ-) Yara V. Emperor. 11^ I.C. 704= 

30 P.L.R. 171=30 Gr.L.J. 368 = 1929 Cr. C. 8 = 
A.I.R. 1929 Lah. 456, 

The accused seven in number attacked the 

deceased with the intention of beating him. They did 
so after an exchange of words with the deceased, and 
caus^ two incised wounds of a trivial character, ^d 
three contused wounds sufficient to stun the victim, 
who subsequently died. There was no medical 
evidence to prove that death was due to the injuries. 

Held : that the accused were guilty under S. 325 
read with S. 149, and not under S. 304. (Addison 
and Johnstone, JJ.) Sohan Singh v. Emperor. 

118 I.C. 433=30 Cr.L.J. 917 = 
A.I.R. 1929 Lah. 178. 

^Intention of causing death or injury likely to 

cause death absent — Liability* 

Where the accused could not have known that they 
were inflicting such injury as would be likely to cause 
death and the intention of causing death or of causing 
such bodily injury as was likely to cause death was 
not even imputed to them and the injuries were not 
directly responsible for the death, but the death was 
only an indirect consequence of the wounds. 

Held : that the accused cannot be convicted under 
S. 304, but the conviction should be under S. 325. 
(King,!.) Bhure Khan t>. Emperor. 101 I.C. 177= 
2 Luck. 433=8 A.I.Cr.R. 48=4 O.W.N. 337 = 
28 Cr.L.J. 401 = A.I.R. 1928 Oudh 36. 

Culfable homicide — More than one person 

aggressive’^Common object to inflict grievous hurt 
presumed* 

Where six persons, one of whom had an iron shod 
lathi, came determined to take possession of a taur 
while the deceased was determined to resist them and 
the person having the iron-shod lathi inflicted the 
fatal injury on the head of the deceased and thus 
fractured his skull and killed him t 
' Held : that the members of the party were un- 
doubtedly the aggressors and they certainly knew 
that grievous hurt was likely to be inflicted and came 
prepared in furtherance of their common object to 
inflict it. 

Further, the man who inflicted the fatal injury 
when he sumed die blow he did, at the deceased^s 
head, knew that there was a likelihood of his death, 
seeing that he had brought with him such a lathi. 
(Addison, J.) Hoshnakh Singh v* Emperor. 

9 L.L.J. 52g=A I.R. 1927 Lah. 881. 
“~B/ow with stick on the head, in ■ revenge for 
previous beating^Internal bleeding and death — 
IdiMUty. 

' * The accused and the deceased were both young 
men of about 18 years. The deceased and a friend of 
hiS’gave a beating to the accused. The next day the 
accused unexpectedly met the deceased, and forth- 
with formed the design of hitting him in return for 
the beating which he had received. Then he struck 
him avidl«it *blow on the back of his head with a 
'jockey stick which he was carrying and ran away, 
decked' walked on for about 30 paces and sat 
' He^as taien home where, half an hour latest, 
he was unconscious. The blow caused internal bleed- 
^ A bided cm the ' surface, of the brain. 
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Held : that the accused was not guilty of murder, 
but of an offence under S. 325 as it could not be said 
under the circumstances of the case that the accused 
knew that the blow was so imminently dangerous that 
it must in all probability cause death or that the 
bodily injury which he intended to cause was suffi- 
cient in the ordinary course of nature to cause death, 
(Scott-Smith and Z afar Ali,JJ*) Ghulam Jilani 
V* Emperor. 88 I.C. 286=26 Cr.L.J. 1118 = 

7 L.L.J. 573 = 26 F.L.R. 430 = A.I.R. 1925 Lah. 559. 

Where all the accused had been convicted 

under Ss. 304-149 and Ss. 325-149 not for any injury 
caused by them individually but on account of the 
injuries caused by some members of the unlawful 
assembly of which they also were members. 

Held : that a conviction under Ss. 325-149 was not 
legal in the face of the conviction under Ss. 304-149 as 
the major offence included the minor. {Jai Lai, J.) 
Qadir Bakhsh V, The Crown. 91 I.C. 804= 

7 L.L.J. 368 = 26 P.L.R. 648 = 
27 Cr.L.J. 132= A.I.R. 1925 Lah. 539. 

Where a joint attack was made by two men 

armed with *on another who died of the in- 

I juries received, 

I Held \ that there can be no doubt that there was a 
common intention to cause grievous hurt or that at 
least they knew that it was likely that grievous hurt 
would be caused, and that the accused were guilty 
under S. 325, though in the absence of clear proof as 
to who caused the fatal injury, neither of them could 
be convicted under S. 304. (Scott-Smith and Marti- 
neau, JJ*) Dilip Singh v. Emperor. 

86 I.C. 341=7 L.L.J. 44 = 26 Cr.L.J. 757= 
A.I.R. 1925 Lah. 318. 

Where five persons armed with dangerous wea- 

pons made an attack upon another and death was due 
to a single blow inflict^ by one of them but who that 
one was, was not proved. 

Held, they could not be convicted under S. 304 
read with S. 34 but should be convicted under S. 325 
read with S. 109 or rather S. 114, as they had armed 
themselves with dangerous weapons. (Malan, J.) 
Niamatv. Crown. 86 I.C, 337=6 L.LJ. 385 = 
26 Cr.L.J. 7 53= A.I.R. 1925 Lah. 117. 

Where the accused did not lift his lathi above 

his head, with both hands and bring it down on the 
head of the deceased but struck a swinging sideways 
blow and it was not proved that the accused intended 
to rupture the deceased’s liver or even knew that he 
was likely to do '^o. Held, the offence committed 
was one under S. 325. (Kendall, A* J* C.) Karan 
Singh v. King-Emperor. 81 1. C. 969= 

11 O.L.J. 563=25 Cr. L.J. 1145= 
A. I. R. 1925 pudh 135. 
- — — Attack by four persons with laihis — Blow 
by one f racturing skull and killing — Liability. 

, Where the skull of the deceased was fractured as a 
result of a blow on the head in an attack upon one 
man b> four persons who beat him with lathis, but 
there was no other grievous hurt and it was not 
known which of the accused struck the blow which 
fractured the skull and resulted in his death. 

Held: the accused did not know that death was 
likely to be caused but they must have known that 
grievous hurt was likely to be caused, and that they 
committed therefore the offence' ‘ of causing gjdevous 
hurt. (Scoti-Sfnith and J^fat Mi* JJ*J Datta 
Ram u. DAYiCiRA^. /SAI.C. 861 =B L,Ii.J. 317 = 
' ' 19241,^. m 

— S. 325^Joiiit , * 

' -Wher^ threi^ meu . anathef .\wij4, 
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Held : it can fairly be presumed tbat all intended 
to cause or knew that they were likely to cause grie- 
vous hurt. (Scott-Smith, J.) Ghandu v. The Crown. 

85 I.C. 941=6 L.L.J. 268=25 Cr.jL.J. 653= 
A. I. R. 1924 Lah. 555. 

— In the case of rioting resulting in grievous hurt 

convictions and separate sentences under S. 325 are 
legal where it is shown that the accused actually 
joined in the assault. Some of these assaults may 
have resulted in simple hurt, others in grievous hurt, 
but all the actual assailants are under S. 149, 1.P.C. 
liable for all the results; 17 B. 260 (F.B.) Foil. 
(MayOmjg,J,) Nga Son Min v. King-Emteror. 

82 I.C. 473=3 Bur. L. J. 49 = 
25 Cr. li. J. 1305 = A.I.R. 1924 Rang. 291. 
— S. 325 — Sentence. 

-^ B lows on head causing death-^No uncertainty 
as to responsibility for offence — Sentence of five 
year^ s rigorous imprisonment held proper. 

The accused had caused death by blows on head of 
the deceased with sticks. It had been proved that the 
accused were the assaulters and were aware of the re- 
sult of their action. There was no uncertainty as to 
responsibility for the offence by which death was 
caused. 

Held', that under the circumstances the sentence of 
five years’ rigorous imprisonment was reasonable 
whether the offence be under S. 304 (2) or S. 325: 
29 All. 282, Dist. {Mirza and Broomfield, JJ.) Mana 
Gendal V. Emperor. A.I.R. 1930 Bom. 483- 

Severe heating “^Dcath supervening owing to 

unforeseen internal troubles — Causing death if 
need he taken into account in passing sentence. 

As soon as it is found that the offence does not 
amount to culpable homicide it is best to leave the 
death out of account and look only to the injury. 
Where the accused gave a man severe beating and they 
broke no bones and it appeared that death supervened 
owning to some internal trouble which was unforeseen, 
held, that a sentence of three years’ rigorous im- 
prisonment was sufficient. {Jackson, J.) Shanmuga 
Kudumban, In re. 123 I.C. 43 = 1930 Iff. W-N, 74 = 

31 Cr.L.J. 477. 

— S. 325 — Sentence— Severe. 

Accused who had dispute with his wife because 
she ran away to her father’s house, beat her with a 
stick after her return as a result of which she died 
two days later. He was convicted under S. 325 for 
catising grievous hurt to bis wife mid was sentenced 
to one year’s rigorous imprisonment. 

Held : that under the circumstances the sentence of 
one year’s rigorous imprisonment was too short and 
should be enhanced to three years’ rigorous imprison- 
ment. It was a, brutal thing for a man to beat a 
woman with a heavy stick and hurt her on vital parts 
of her body causing such injuries that she died in two 
days, {Beaumont, C.J, and MadgavkarJ.) Emperor 
V . Kaya Pratab. A.I.R. 1930 Bom, 593, 

— S. 326 — Charge and conviction. 

When a charge has been framed under Ss. 326 and 
149, 1. P. Code, conviction under S. 326, 1. P. Code, 
is not necessarily bad, the legality of the conviction 
depending on whether the accused has or has not been 
materially prejudiced by the form of the charge. 
(Spencer, Krishnan and Ramesam, JJ.) Thebthxj- 
MALi Govindar, In re. 82 I.C. 463 = 

25 Cr.L.J. 1297 = 47 Had. 74^ = 
20 M.L.W. 261 = 35 H L.T. 21 = 
A.I.R. Ii25 Mad, 1 {p.B.)=47 M.L.J. 221. 
— S. 326— 'Firing while drunk. 

The accused, when he was full druiik, fired at the 
deceased and casued a wound on the upper portion of 
his thigh vrith a shot which was fired at point blank 
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range. The injury was not fatal and was not such 
as in the ordinary course of nature would cause 
death . After nearly two months the injured person 
died, the wound having become septic and dysentery 
having supervened a few days before his death. 

Held', that neither S. 300 (3) nor (4) applied to the 
case, and the accused was not guilty of murder ; he 
was not also guilty under S. 304. But he was guilty 
under S. 326 and as the shot was fired at point blank 
range on the upper portion of the thigh maximum 
sentence shold be passed. {Harrison and Dalip 
Singh, JJ.) ZoRA Singh v. Emperor- 120 I.C. 183= 

11 L.L.J. 44=31 Cr.L.J. 44=1929 Cr.C.4= 
A.I.R. 1929 Lah. 433. 
— S. 326 — Injuries causing death. 

A person who voluntarily inflicts injury such as to 
endanger life must always, except in^ the most ex- 
ceptional and extraordinary circumstances, be taken to 
know that he is likely to cause death : 42 I.C. 754 Ref. 
{Mirza and Broomfield, JJ.) Mana Gendal v. Em- 
peror. A.I.R. 1930 Bom. 483. 

Where the accused struck two lathi blows, one 

severe and the other slight, on the head of the de- 
ceased, which caused death, conviction under S. 326 is 
safer than under S. 304 (2). {Harrison, J.) Khewna 
V. Emperor. 115 I.C. 66=30 Cr. L.J. 378= 

A.I.R. 1929 Lah. 37. 

— S. 326— Joint attack. 

Blow with spear on fleshy part of body is not 

necessarily fatal and offence does not fall under 
S. 302 hut under S. 326. 

A. B. C. D. assembled together, three of them 
armed with spears with the intention of attacking 
another party of men. A gave only one blow with a 
spear on fleshy part of the body of one of his oppon- 
ents. 

Held : that such injury was not necessarily fatal 
and A could not be convicted under S, 302 and his 
case fell within the purview of S. 326, but as there 
had been a loss of life in the fight, a severe sentence 
was called for. A’s companions having been acting in 
furtherance of a common intention were also gnilty 
under S. 326 read with S. 34. (Shadi Lai, C. J, and 
Agha Haider, J.y'PhTTmi Khan v. Emperor. 

1930 Gr. 0. 1046=A.I.E. 1930 Lah. 950. 

— Joint assault with deadly weapms^^ommon 

intention is presumed. 

There was a quarrel over a turn of water in which 
several persons arrived with Chhavis and assaulted A 
who died of the injuries caused to him, 1 1t was not 
certain as to who inflicted the fatal, blow. All the 
accused were convicted under S. 326 with S. 34 and 
inflicted equal punishment. 

Held that considering the nature of the assault and 
the nature of the weapons, it cannot be said 
gard to any one of them that he did not .mean to 
cause serious injuries and S. 34, makes them equally 
responsible in such bases and each one of them was 
rightly given the same sentence. ('Abdul Q04ir,,J.) 
Inder Singh v. Emperor, 72 I.C(. 513= 

24 Cp. L.J. 401= A.I.R. mAlIih. 216. 
—S. 326— Mutual Infliction of injunle^* , ' 

Mutual infliction of injury ' dn each other^^ 

Ho eye-witnesses — Conviction must he under S. 326 
and not under 307. . i ' 

Where in the course , of a fight the two ‘accused in- 
flicted upon each other injuries So ,^ferious that in 'Both 
cases thein: dying depositions* h^ fo t>e taken, ^‘ere 
were no eye-witnesses to the p'ccnrrence aiid 'evidence 
in each trial consisted of the' evidence of the complain- 
ant/the wounds on the cohiplainant and the adinission 
Qf 'the accused that he was ' himself wbund'e^dln ' thse 
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occurrence, and where in separate trials each was con- 
victed of an ofience, under S, 307 of the Penal Code. 

Held : as in case of either of the accus^ dying of 
the wounds, the other would have been entitled to the 
ben^t of a reasonable doubt and to plead that the 
case came within exception 4 to S. 300, neither appel- 
lant could legally be convicted under S. 307. 

JHeld further that as under S. 105 of the Evidence 
Act the burden of proof of self-defence or provocation 
would have been in each case on the accused , neither 
of them could under the circumstances claim these 
defences and that S. 326, was the proper section for 
conviction. (Lentaigne.J,) Nga Po E v. Emperor. 
Si I.C. 1049=2 Hang. 538=26 Cp. L.J. 409= 
A.I.R. 1925 Hang. 133. 

— S. 326— Private defence. 

- F ight over *bund^Rival ^rties — One party 
seeking to cut down hund^^Fight — Death of one — 
Liabitiiy—Plea of Private Defence. 

People of the village S having assembled, proceeded 
to cut the bandh. People of village K resisted but 
were turned back. Meanwhile a large crowd collect- 
ed on both .sides, armed with lathis, spears and gara- 
ses. People of E, seeing that the people of S were 
not likely to listen to their remonstrances, proceeded 
in a body to prevent them from cutting the bandh 
and to drive them away. A free fight ensued ; one 
man from village S, received mortal injuries and died 
on his way to the hospital. The Sessions Judge con- 
victed the accused, who were residents of K under 
S. 302 read with Ss. 147, 148 and 149. 1. P. C. 

Held : that the people of S had no right to cut the 
bandh under the circumstances mentioned and when 
they actually proceeded to destroy it the people of K 
had certainly a right to prevent them from doing 
so. 

Held : further that the people of K had erected a 
Bandh in their own village and at the time of the 
occurrence they were in possession of the bandh and 
there had been no lawful order passed by any compe- 
tent Court directing them or authorising people of K 
to remove the bandh. This being so, it was not un- 
lawful on the part of the appellant to prevent the 
people of S, from forcibly cutting the bandh. and 
that consequently their convictions under Ss. 147, 148 
and 149, could not be sustained. 

Held : also that under the circumstances of the 
case and keeping in view the fact that mortal injuries 
were caused to the deceased in a free*fight and in the 
exercise of the right of private defence of person and 
jMroperty, the conviction of the accused appellants 
under S. 302 could not be sustained, especially when 
the deceased had received injuries from severad other 
assaulants. The conviction was therefore altered to 
one under S. 326, and the sentence of transportation 
for life passed was reduced to one of three years’ 
rigorous imprisonment. (Courtney-Terrell, C# and 
Fasd AH, J») Tilak Kohar v, Emperor. 

1929 Cr.G. i81«-AJ.H. 1929 Pat. 528. 

— S. 326— Provocation. 

— ^~Hurt with a penknife on provocaiion'^ffence 
of grievous hurt. 

The accused had been married to a girl and the 
c^emony of tabdil parchai was to take place on the 
day of the -occurrence. On that day accused found 
the deceased taking the girl av7ay from the village 
wliere the ceremony was to take place and when he 
ne^ionsbra^ed vnth her she told him that the girl would 
married to. huo that day and abused him. The 
th^e^fJ. attacked both the girl and the 
yw^j^-kn^ and indicted one injury oo 
; The girl hpwej:, stirvived. 


PENAL CODE (1860), S. 332— Essentials. 

Held, that the accused acted without premeditation, 
used only a pen-knife and gave each woman only one 
injury and therefore there is a very strong presump- 
tion that he neither intended to cause death nor such 
bodily injury as he knew to be likely to cause death 
and that the provocation given to him by the deceased 
was suflSciently grave and sudden to bring him within 
the first exception in Section 300. Held, further that 
when the accused wounded the women in the abdo- 
men with a pen-knife he certainly intended to cause 
them grievous hurt. (ScotUSmith and Moti Sagar, 
JJ,) Allah Din V. Emperor. 73 I.C. 695 » 

24 Gf L.J. 663= A.LH. 1924 Lah. 234. 
— S. 326— Scope. 

Where the injury caused is simple but is caused 
with a cutting weapon, it falls under S. 324 and not 
under S. 326. (Shadi Lai, C. J. and Agha Haidar, 
J,) Fatteh Khan v. Emperor. 1930 Cf.C. 1046= 

A.I.R. 1930 Lah. 950. 

— S. 326 — Sudden quarrel. 

The fact that the quarrel which ends in the deceased 
getting a fatal hurt, was a sudden one, arising in a 
heat of passion, is a mitigating circumstance in favour 
of the accused and his sentence should be reduced. 
{Hilton, J.) Bhattu v. Emperor. 

30 P.L.H. 5S2=A.I.H. 1930 Lah. 311. 
— S. 328— Dhatura poison. 

^Administering Dhatura to cause a girl to fait 

in love with accused is an offence where delirium 
was caused. 

The accused a boy of about 16 years of age became 
infatuated with a girl Mt. Chando and began to make 
advances to her and did various tricks to make her 
inclined towards him. Ultimately he persuaded Kan- 
haiya, a boy of about 12 years of age to take five 
Peras one of which contained dhatura in order that 
they might be given to Mt. Chando and other mem- 
bers of her family. Kanhaiya did distribute these 
peras to various people, including Mt. Chando. All 
the persons who took these peras showed symptoms 
of poisoning, and Mt. Chando was in a state of 
delirium. 

Held : that the intention to persuade Mt. Chando 
by some mysterious means or other to fall in love 
with him, cannot be said to be an intention to commit 
or facilitate the commission of any offence. But 
dhatura is a very common drug, and it is well known 
that it is poisonous and a person of the age of the 
accused must be presumed to know that such a drug is 
poisonous 

Held further : that if a person by the administra- 
tion of dhatura is thrown into a delirium, with the 
possible risk of falling into coma and becoming uncon- 
scious for the time being, both bodily pain and infir- 
mity are caused and therefore the accused was guilty 
under S. 328. (Sulaiman, J,) Anis Beg v, EmpeROE. 

84 I.G. 1053=46 All- 77=21 A.LX 844= 
4 L.R.A. Cr. 229=26 Cr. LJ. 413= 
A.I.R. 1924 All. 215. 

— S. 331— Applicability. 

Extorting , a promise from complainant to restore th^ 
woman that he was alleged to have abducted does not 
fall within the purview of the section. {Zafar Aih /J 
Maula Bakhsh V, The Crown. 73 I.C. 272?» 
5 L.L.J. 375=24 Gr. L.J.576= A.I.R. 1924 Lah. m- 
— S. 332— EseentialB. 

Knowledge of complainant being public ser- 
vant is necessary. 

An intention on tlie pavt of the accused per^en» 
namely to prevent or deter a public serv^^ fj^om 
discharging his dutyris an ingredient of th? 
the accused persons were unawatp of 4he, 
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PENAL CODE (1860), S* 332-^Exceeding anthori- 
r ties. 

the persons con&ied were public servants the offence 
is not committed. (Mukerji, J ) Emperor v. Kishen 
Lal. 85 I.C. 245=22 AX.J. 501=5 L.R.A. Cr. 177= 
26 Cr. L.J. 501 = A.I.R. 1924 AIL 645. 
— ‘S. 332— Exceeding authorities. 

^An officer is not entitled to set fire to reeds 

on private property. 

Section 10 of the Act does not authorize the Collec- 
tor to enter upon the property of private individuals 
and to set fire to plants or trees growing thereon in 
order to facilitate the deposit of soil or silt excavated 
from the canal bed. Therefore, an officer doing any 
of the above acts cannot be said to be acting in the 
discharge of his duty as a public servant within 
S, 332, I. P. C. (Tek Chand, J,) Ranjhabal v, 
King-Emperor. 105 I.C. 817=9 L.L.J. 424 = 

28 Cr. L.J. 993=A.I.R. 1927.Lah. 706. 
— S. 332— Irregularity. 

Where there are serious irregularities in connexion 
with house search and the person whose house is 
searched assaults and beats a constable, the offence 
falls under S. 323 and not under S. 332. (Rowland, 
J,) Ramji Ahir V. Emperor. 

A. I. R. 1930 Pat. 387. 

— S. 332— Offence under. 

Wrestling match — Police maintaining peace 

and order, interfering with the match— Arena 
rushed and police hustled — Offence under S. 332 is 
committed. 

While a very evenly contested wrestling match 
organised by a Municipal Board was going on, one of 
the constables, who had been invited by the organi- 
zers to keep peace and order happened to be a backer 
of one of the contestants. He interfered with the 
wrestling and thereupon a scuffle followed in which 
some of the police men were hustled and their 
uniform torn. 

’ Heldx that though in a case like this it is difficult for 
the crowd to resist rusldng to the arena, there was no 
reason for the crowd to hustle the police, and 
therefore an offence under S. 332 was committed. 
(Banerji,J,) Mi ran v. Emperor. 921.C. 224 = 
23 A.L.J. 1027=27 Cr. L.J. 240= 
A.LR. 1926 All. 168. 

— S. 332— Private defence. 

■ ■ Distraint under District Municipalities Act 

—Resistance to, 

A distrainer having a warrant has no right to take 
the front door , of a house, and if he threatens to do 
so such a proceeding renders the house unsafe calling 
for immediate defence of private property. Further 
if the accused resists such attempts he cannot be said 
to have exceeded his right of self-defence and any 
conviction under Penal Code, S. 332, is liable to be 
set aside : 13 Mad. 518, Foil. (Jackson, J) Madar 
Sahib v . Emperor. 1930 Cr. C. 335= 

31 M.L.W. 205=1930 M.W.N. 172= 
8 M. Cr. C. 90=31 Cr. L.J. 689= 
A.I.R. 1930 Had. 430=58 H.L.J. 193. 
-^S. 332— Sentence. 

Separate sentences under Ss. 147 and 332 of the 
Indian Penal Code are not illegal in view of amended 
S. 35: A. I. R. 1926 Bom. 64 and 49 Bom. 916. Foil. 
(Dalip Singh, J,) Rahman v . Emperor. 

95 I.C. 600=27 Cr. L.J. 824= 
A.I.R. 1926 Lah. 521. 

— S. 332— Unauthorised act 
. Flsying cards is not an offence and does not come 
within my of the eight clauses of S, 34 Police Act, 
an^d of a constable in prohibiting the men from 

^>ying qariis is not in the discharge of his duty. So 
Cr.D— 130 


PENAL .CODE (1860), S* 337 — Determination'., of 
liability. 

any assault by the persons so playing on the constable 
does not come under S. 332, 1.P.C., but is an offence 
under S. 323, 1. P. C. (Broadway, JJ Mulchand v, 

92 I.C. 889=27 P.L.R. 74= 
« oox ^ 377= A.I.R. 1926 Lah. 250. 

— S. 334 — Provocation. 

It is wrong to say that no offence is ’committed by] 
an accused person who strikes a blow under provoca-* 
tion. (Campbell, J.) Ghasita v. Emperor. 

« 94 I.C. 142=27 Cr. L.J. ml 

S. 334— Time of provocation. 

Provocation is necessary at the time of 

assault. 

Police Officers had been harassing one R in the 
course of an investigation. In order to escape the high- 
handedness of the police and also out of feelings of 
shame and humiliation felt at the treatment meted out. 
to him, R threw himself into a well. The high-handed-, 
ness on the part of police was resented by R^s friends 
and the police were roughly handled by them. Four 
persons were convicted of voluntarily causing hurt to 
police while discharging their public duties. 

Held : that if the assault upon the police had been 
made while the actual torture of harasfunent of R was 
in progress then the position of the accused would, 
have been different and other considerations would 
have arisen. But as the police officers were attacked 
after R had thrown himself into the well and escaped 
oppression, the accused had no justification in law to 
attack the police. The grave and sudden provocation, 
if it was ever caused by the conduct of the polico had 
steady come to an end. (Shadilal, C, J, arid Agha 
Hatder,J,) Hirde v. Emperor. 11 L.L.J. 287= 
1929 Cr. C. 329=A.I.R. 1929 Lah. 739, 
— S. 336— Hurt not caused. 

At the time of a communal riot in the city of Pilibhit 
in different parts, the accused threw brick-bats at the 
Muhammadans who were passing by the land close to 
his house, he also fired two shots at them from his 
house. No one was hit by the bricks or the gun shot. ■ 
Held : that the accused had committed no offence. 
(Mukerji, J,) Babu Ram v. Emperor, 


87 I.C. 523=47 All. 606=23 A.L.J, 356= 
26 Cr. L.J. 987 = 6 L-R. A-Cr. 121 = 
^ A.I.R. 1925 All. 896, 

Person deliberately throwing bricks at temple 

—He is guilty neither under S, 336 n0r S, 153. 

G deliberately threw bricks at a temple hoping that 
the Hindus would believe that the bricks came frbm 
the Mahomedan quarter and that thereby the Hindus 
would be enraged against the Mahomedans and there ' 
would be a riot between the Hindus and Maho- 
med ans, Nobody was hurt by the Act. 

Held : G desired a certain result to follow from the 
throwing of bricks and he deliberately threw the 
bricks at the temple for that purpose. There was 
neither rashness nor negligence in the act. G was 
not guilty under S, 336. - . 

Held : further that the throwing of a brick at a 
temple is not declared to be an offence, nor is it, prohi- 
bited by law. G's act was not therefore illegal and he 
was not guilty under 153. (Dalai, J,) Cava Prasad 

n. Emperor, 112 I.C. 592=1929 A.L.J, 175= ^ 
11 A,I. Cp. R. 207=29 Cp. L.J. 1008 = 
19 L.B.A. Cr. 25=51 All. 465= A.I.R. 1928 AIL 745. 
—S. 337— Detepmiuation of liability, , 

The accused’s liability is determined by^ what 
is the proximate cpse. If the proa^imate cat^se is 
I negligence of the accused, the pre^ce dsf another 
a^d contributory cause, is npt a defence. . (Ken^^dy^ 
\j:^^0,.aipdR$4^hand 0ilg:ram„ A-J, 
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PENAL CODE (1860), S. 387— Error of judgment. 
Crossley Woodward v. Crown. 

92 I.C. 533=18 S.L.R. 199«27 Cr.L.J. 257= 
A.I.R. 1925 Sind 233. 

— S. 337— “Error of judgment. 

THe accused who is arraigned with negligence 
cannot claim the benefit of an error of judgment when 
he exercised none, {Kennedy, J. C. and Ru^ohand 
Bilaram, A. J, C.) Frank Crossley Woodward v. 
Crown, 92 LC. 533 “18 S.L.R. 199= 

27 Cr. L.J. 257=A.I.R. 1925 Sind 233. 
— S. 338— Contributory negligence. 

Contributory negligence must he considered in 

determining sentence. 

While contributory negligence would not be a de- 
fence entitling the petitioner to an acquittal it might 
be a factor for consideration in determining the 
sentence. 

In the case of a person driving a motor car the car 
should always be kept in a state of control sufficient 
to enable the driver to avoid running into any pas- 
senger wbo may fail to step off the road, however 
annoying the dilatoriness of the foot passenger may 
be to the driver, (Broadway, /.) Kanshi Ram v. 
Emperor. 100 LC. 831=28 P.L.R. 99 = 

28 Cr. L.J. 351=7 A.I. Cr. R. 288= 
A.I.R. 1927 Lah. 165. 

— S. 338— Motor accident. 

Where it was found that the accused while 
driving a motor car at moderate speed and on the 
correct side of the road ran over a boy who came in 
contact with the car while crossing the road. 

Held : that the accused could not be convicted 
under S. 338. (Chotzner and Gregory, JJ,) Pulin 
Behary Nandi v. Emperor. 115 LC. 96= 

32 C.W.N. 612=30 Cr.L.J. 502= 
12 A.I. Cr. R. 259. 

— S. 339— Good faith. 

-^Obstruction in good faith under colour of legal 

right — Ho offence. 

The defence that the accused is entitled to the 
exception to S. 339, Indian Penal Code must be clear- 
ly raised. Where the obstruction put up by the ac- 
cused was put up in good faith because the accused 
believed himself to have a lawful right to obstruct the 
complainant from going along the passage. 

Heidi that the accused was not guilty of wrongful 
restraint. (Newbould and B, B, Ghose, JJ,) Kali 
Das Radha v, Deo Dhari Mistri. 51 C.Ii.J. 633= 
30 C.W.N. 192= A.I.R. 1925 Cal. 1215. 
— S. 339— Obstruction. 

Projecting shed over a wall which does not 
prevent the owner of the wall from moving under it 
but which is merely an obstruction to white w^ashing 
or repairing wall, does not amount to an offence under 
S. 339. {Fawcett and Paikar, JJ,) Chiuoan 
Vithal V, Emperor. 106 I.C. Ill = 

29 Bom. L.R. 595=28 Cr. L.J. 1023= 
A.I.R* 1927 Bom. 369. 
— S. 33S— Obstruction to lawful act. 

S. 339 covers the case of a person reasonably 
wanting to go vertically upwards if he has a right to 
do this, and being ^evented from so doing by a 
voluntary obstruction, (Fawcett and Patkar, JJ,) 
Chhagan Vithal v. Emperor. 106 I.C. 111= 
29 Bom. L.R. 495=28 Gp. L.J. 1023 = 
A*I.B* 1927 Bom« 369. 

^Although there is authority for the view that 

aR that S. 339 protects is the obstruction of any 
and that it does not covtsr a case where he 
is free to proceed in a direction in which be 
has^^^i^t tp proceed, bht without any impediments 
a he may have With him, 'Jhis view 


PENAL CODE (1860). S. 351— Public Street, 
of personal obstruction must obviously have some 
limits. 

Where there was an obstruction to the complain- 
ant’s proceeding with his bullocks in a direction in 
which he had a right to proceed with his bullocks. 
Held: an offence under S. 339 was committed. 15 
Bom^ L.R. 103, Dist. (Fawcett and Madgavkar, JJ,) 
Emperor v, Lahanu. 91 LC. 811 ■■ 

27 Bom. L.R. 1519=27 Cr. L.J. 139- 
A.I.R. 1926 Bom. 118. 
— S. 339— Presence of restrained person. 

There is nothing in S. 339, which requires the 
physical presence of the person obstructed at the 
moment of obstruction; 34 Mad. 547, Foil. (Fawcett 
and Patkar, JJ.) Chhagan Vithal v. Emperor, 

106 LC. 111=29 Bom.L.R. 595=28 Cr.L.J. 1023= 
A.I.R. 1927 Bom. 369. 

— S. 339— Restraining horse. 

—Horse on whi^ a person is riding, stopped 
from proceeding — Restraint is wrongful. 

If a person is prevented from proceeding at the 
moment of restraint, the terms of S. 339 are satisfied. 

If a horse "on which a man is riding is prevented 
from proceeding, it is causing wrongful restraint to 
the rider and it is no defence to say that he might 
have got off the horse and walked in the same direc- 
tion. (Jackson, J,) Peru Ponnuswami Goundan, 
In re, , 100 I.C. 555=28 Cr. L. J. 320 = 

A.LR. 1927 Mad. 506, 

— S. 351— Compounding. 

■ ^Criminal P, C,, S. 345 (1). 

An offence of wrongful restraint is compoundable 
by the person restrained and it is not necessary that 
a composition should be arrived at after a complaint 
has been filed in Court: 41 Mad. 685, Rel. on. 
(Dalai, J,) Torpey, F. M. v. Emperor. 

101 I.C. 671 = 25 A. L. J. 396- 8 L.R.A. Cr. 59- 

7 A.I.Cr.R. 339 = 28 Cr. L.J. 595= 
59 All. 585 = A.I.R. 1927 All. 375. 

— S. 351 — Essentials of wrongful restraint. 

Before convicting a person of wrongfully restrain- 
ing the other from making use of a particular place or 
thing it is necessary for the Court to determine if 
that other person has right to use it. (Cuming, J,) 
Ghuraram Kahar V, Emperor. 

A.LR. 1930 Cal. 760. 

— S. 851— Proof . 

Party prevented from using urinal^Heed 

for proof that party prevented had right for user, 
'V^ere the accused was convicted under S. 341, 
LP.C., for wrongfully restraining the complainant, 
his tenant, from going to a certain urinal, held, that 
the conviction could not stand unless it was proved 
that the complainant had a right to use the urinal, 
(Cuming, J,) Ghuraram Kahar v. Emperor. 

35 C.W.N. 582, 

— S. 351— Public Street. 

One section of community cannot interdict 

another section from lawful use of public street. 
When the streets are public streets vested in a 
municipality all members of the public have equal 
rights and one section of the community has no right 
to interdict another section of the community from 
the lawful use of the public- ‘streets: 30 18? 

(P.C.); A.I.R. 1925 P.C. 36 and A.I.R. 1926 Msid, 
830, Foil. (Waller and Madhavan Hair, JJ.) 
Sundareswara Srouthigal V, King-Emperor. , 
102 I.C. 581=80 Etad. 673^ 

8 AXCP.R. 195=25 M.L.Wt 6e7lf, 
38 M.L.T. (H.C.) 307 =1927 M.W.Nv 

28 Cr. L.J. 555=A.I.R. 1927 M^d.f?8f 
82 
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PENAL CODE (1860). S. 3^2— Abetment 
— S. 342*— Abetment. 

Abscnoe of accused, no defence if instigation 

proved. 

It would be no defence against the charge under 
Ss. 342 and 114, Penal Code, for the accused to say 
that he was not present at the actual arrest, if in 
fact he was instrumental in getting the arrest made 
and, if after it was made, he instigated the bailiff to 
wrongfully confine a debtor, inspite of a protection 
order in his favour. {Spencer, J.) Thiruvengada- 
CHARiAR V. Chockalingam Chetty. 76 I.C. 234= 
18 M.L.W. 167=25 Cr.L.J. 138 = 
A.LR. 1924 Mad. 31. 
— S. 342-^ Arrest under inyalid order. 

Where, under an order of the Commissioner 
of Police which was published in the Calcutta Police 
Gazette and which had been in force for a conside- 
rable time, the Deputy Commissioner made an order 
for the confinement of a Head Constable and it was 
afterwards discovered the order published in the 
Gazette had not been granted the leave required 
under S. 9 of the Calcutta Police Act. Held, in a 
complaint by the Head Constable against the Deputy 
Commissioner for wrongful confinement that the 
accused must be acquitted. (Sanderson, CJ, and 
Walmsley, J,) Pramatha Nath v, P. C. Lahiri. 

59 I.C. 37=47 Cal. 818=22 Cr. L-J. 6. 
— S.342 — Detention for purpose of police enquiry. 

A Sub-Inspector conducting an investigation is with- 
in the law when he sends for a person to the police 
station who can in his opinion give information about 
a crime and a constable and Chowkidar, who did no 
more than bring such a person to the Sub-Inspector, 
and tell him to sit down until the Sub-Inspector sees 
him, are committing no offence whatever. Elements 
of offence under S. 342 indicated. (Pullan,J.) 
Abdul Karim v. Emperor. 7 O.W.N. 957. 

— S. 342^Legality of conviction. 

Conviction of some persons who, as minor offen- 
ders, are charged as engaged in a conspiracy to con- 
ceal a minor girl after abduction, under S. 368 read 
with S. 109, after having acquitted the principal offen- 
ders under S. 342 is not sustainable. (Rankin, C. J,, 
and C, C. Ghosc, J). Muktal Hossein v. Emperor. 

33 C.W.N. 891=1929 Or. C. 479 = 
A.I.R. 1929 Cal. "/e?. 

— S. 342'— ‘Mens Rea.’ 

Mens Rea does not enter into offence under S. 342 
at all. (Maker ji, J,) S. A. Hamid v, Sudpiir 
Mohan. 30 C.W.N. 751=1929 Cr. C. 366 = 

A.I.R. 1929 Cal. 730. 

— S. 342— Offence under. 

Where the allegation is that a certain person was 
wrongfully confined by a police ojBficer the offence falls 
under S. 342. (Cuming, /.) Top^al HossAiN v, 
H. C. Hunt. 1930 Cr. C. 1111 = 

A.I.R. 1930 Cal. 711. 
— Where a person takes a woman In broad day- 

light and confines her wrongfully but not secretly, he 
commits an offence under S. 342 and not under 
S. 365 : A.I.R. 1925 Lah. 614, Foil. (Agha Haidar, J), 
INDAR Singh v. Emperor. 109 I.C. 67V = 

10 A.I.Cr.R. 277=29 Cr.L.J. 597 (Lah ) 
—— — ^When there is nothing to show that the 
whereabouts of the person confined were concealed 
by the accused from the other relations or from the 
person interested in the person conned, the offence 
amounts to one of wrongful confinement under S. 342 
and not tinder 365. (Jai Lai, J.) Akbar Ali v. 
Emperor. 92 1.C. 213-7 L.L.J. 520= 

26 P.L.R. 733=27 Cr.L.J* 229- 
1925 Lah* 614. 


PENAL CODE (1860), S. 353 — Discharge of duty. 

— S. 342 — Submission by complainant. 

Submission by the complainant to arrest does not 
detract from the accused’s acts or diminish its legal 
effect. ^ The compelling of a person to go in a parti* 
cular direction by force of an exterior will overpower- 
ing or suppressing in any way his own voluntary ac- 
tion IS an imprisonment on the part of him who exer* 
cises that exterior will, 2 M.H.C. 396, Rel. on. 
(Mukerji, /.) S. A. Hamid v, Sudhir Mohan. 

30 C.W.N. 751 = 1929 Cr. C. 366= 
A.I.R. 1929 Cal. 730* 

■— S. 345— Compounding, 

Under S. 345 the only person who is authorised to 
compound an offence under S. 498 is the injured 
husband and hence an order of acquittal based on 
compromise entered into by any other person is 
erroneous. (Broadway, J,) Mahbul Ali Khan v. 
Emperor. 74 I.C. 444=24 Cr.L.J. 780= 

A.I.R. 1924 Lah. 330. 
--“S. 347— Elements of Offence. 

Where it was alleged that the police oflicer illegally 
detained a person with the object of extorting money 
but the Court found that no money passed. 

Held : that the elements of an offence under S. 347 
were wanting. (Pullan,J,) Abdul Karim n. 
Emperor. 7 O.W.N. 957. 


— S. 348 — Detention by Police. 

Where the detention by the police is serious and 
protracted enough to amount in law to a real un- 
authorised prevention trom proceeding beyond certain 
circumscribing limits the offence of wrongful conjee* 
ment is complete. Limits to detention by police for 
purposes of investigation indicated. (Wallace and 
Jackson, JJ,) ViswANATHA Ayvar V. Emperor. 

« o.. « 1930 M.W.N. 723. 

— S. 350— Breaking of lock. 

Breaking open of a lock is not use of criminal force. 
(Abdul Raoof, J.) Mangiram v. Emperor. 

105 I.C. 676=26 P.L.R. 500=28 Cr.L.J. 964* 
„ ^ , A.I.R. 1927 Lah. 830. 

— S. 352— Applicability. 

Persons may riot without actually committing an 
offence under S. 352 and the theory that S. 147 em- 
braces S. 352 is fallacious. (Jackson, J,) SrinivasalU 
Naicken, In re, 106 I.C. 338 = 89 M.L.T. 409 = 
29 Cr.L.J. 2=A.I.R. 1928 Mad* 21* 
-S. 352 — Assault on police. 

Where a police officer was deputed in a private 
place to control the traffic on the road leading from 
that private place to the public road and he was 
assaulted while so discharging his duty. 

Held : the police officer was acting in the lawful 
discharge of his duty and the accused was guilty of 
an offence under S. 353. (Broadway and Zafar AH, 
JJ,) Emperor v* Gian Singh. Ill i.c. 6^= 

29 Cr.L.J. 903- A.I.R. 1928 Lah* 230* 
"B. 352-^Chargo and conviction. 

Whertf an accused is sent up on a police report for 
trial for an offence punishable under S. 122 of the 
Bombay City Police Act the trying Magistrate can 
alter the charge and convict him of an offence tinder 
S. 352 I.P.C. 36 Cal. 869 Foil. (Marten and Uad^ 
gavkar, JJ,) Framji Bomanji Banaji v. Emperor. 

93 I.C. 896*28 Bom*L.R. 291=27 Cr.L.J. 496= 
A.LR. 1926 Bom. 255. 


— S. 388-^Discharge of duty. 

Where the accused assaulted Tahsil peons ordered 
to procure camels and to persuade the owners to take 
them to the Tahsil, held, that offence under S. 353* 
■wp>not committed in absence of evidence to show for 
what purpose the camels were sent for* 4s 
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>ENAIi CO0E (1860), S. 353— “Execution of his 
duty”. 

vise there is no evidence to show that the peons were 
icting in the discharge of their duties. Conviction 
vas altered to one under S. 323. {Gokul Prasad, J,) 
CoKUL Chandv. Empekor. 59 LC. 321 = 

22 Or. L.J. 65 = L.R. 1 A. (Cp.) 162. 

— S. 35S— “ Execution of his duty.” 

‘^-Resistance to Revenue Inspector in execution 
of distraint for arrears of revenue is an offence 
f Hough warrant of distraint is addressed only to 
village headman, his subot'dinate* 

’ Where the warrant of distraint was addressed to 
the village headman and not to the Revenue Inspec- 
tor who was supervising the work of the village head- 
man, as it was his duty to do, and who had been spe- 
cially enjoined by his superior the Tahsildar to at- 
tend to the work of distraint. 

' Held : that resistance to the Revenue Inspector 
constituted an ofience under S. 353. {Spencer, J») 
KandaswAmi Goundan, re. 76 I.C. 962 = 

1924 M.W.N. 5C=25 Cp.L.J. 290= 
A.I.R. 1924 Mad. 538=46 M.L.J. 45. 

— S. 353— "Illegal warrant 

— on illegal warrant — Assault hy person 
on the officer arresting — Ho offence under S. 353 is 
committed. 

Two persons were improperly arrested on an 
illegal warrant by a forest watcher and they were 
marched from the place of arrest along public road 
evidently to the police station. The accused came on 
the scene and asked; “What is the meaning of this 
extraordinary warrant ? ” or, “ What is this extra- 
ordinary procedure?”, or words to that efiect.and seeing 
two of the men under actual arrest, that is, under 
wrongful confinement, he gave a slap on the cheek. 

Held', that no offence under S. 353. was committed, 
and that at best it was a trivial ofience. {Devadoss, J.) 
Pasuvathia Pillai V. Emperor. 109 I.C. 365= 
61 Mad. 873=1 M.Cp.G. 115=29 Cp.E.J. 541 = 
28 M.L.W* 141=1928 M.W.N. 310= 
A.I.R. Iii28 Mad. 624=55 M.L.J. 220. 

^Resistance to illegal warrant — Ho offence — 
Warrant to attach supratdar's property is illegal. 

Where the supratdar of the attached property of a 
judgment-debtor, failed to deliver it when called upon 
to do so, and the executing court, therefore, issued a 
warrant of attachment of his moveable property and 
With this warrant the bailiff along with some seven 
men went to his residence and there attached his 
cattle, and the accused rescued the same, and caused 
slight injuries while so rescuing, 

Held that a supratdar is-not a receiver appointed by 
court and 'therefore, the provisions of the Code of Civil 
Procedure relating to a Receiver appointed by court do 
noi apply to a supratdar. Therefore, the warrant was 
illegal and the supratdar and his partisans were com- 
petent to resist the removal of his cattle from his 
house, and were not guilty of any ofience if in the ex- 
ercise of that right they inflicted slight injuries to the 
companions of the bailiff. II C. W. N. 836, Foil. 
(Zafar Ali, J.) Allah Bad v. The Crown. 

75 LC. 731 = 25 CrX.J. 43= A.I.R. 1924 Lah. 667. 

— S. 353 — “In consequence of”. 

The expression “in consequence of” as used in 
S. 353 includes the motive which actuated the assault 
as welhas the cause of such assault. {Jai Lai, J-) 
Mehrdin V. Emperor, 99 I.C. 935 = 

28 Cp.L,J. 199= A.LR. 1927 Lah- 162. 
-^^^ 353— Invalid warrant. 

•-'^^^^^sence of name of pe>rson to be arrested 
warmnti 0n^ ifte arresting person is not 


PENAL CODE (1860), S. 353— Punishment. 

The name of the witness to be arrested is the most 
essential part of the warrant and where that was 

Held-, the peon acted without jurisdiction and con- 
sequently was not a public servant within the meaning 

of Section 353. v. a try 

Held-, further the warrant clearly was bad. {Greaves 
and Duval, JJ.) JOGENDBA Nath Laskar v. Hira- 
lal Chandra Poddar. 83 I.C. 481=51 Cal. 902= 
39 C.L.J. 452=26 Cr.L.J. 2=A.1.R. 1924 Cal. 959. 

^Where the date fixed for the return of the 

warrant had already expired on the day that the pro- 
cess-server went to execute it. 

Held, that he was not acting in the execution of his 
duty and the conviction under section 353 for assault- 
ing him was bad. {Baker Og , J , C.) Nandlal v. 
Emperor. '76 LC. 655=19 N.L.R. 188= 

25 CP.L.J. 223=A.LR. 1924 Nag. 68. 

— S. 353— No offence. ^ ^ ^ ^ 

Assault by the lessee of the defaulter (pattadar) 
who had failed to pay the water-tax, on the ofacer 
executing the warrant authorising distraint of the de- 
faulter’s property is no offence under S. 353. 
{spencer, J.) Malampati Narasimham u. Sub- 

Inspector of Police. 83 LC. 1007= 

INSPECI 669 = 26 Cr.L.J. 223= 

A.LR. 1924 Mad. 895 = 47 M.L.J. 447. 

— S. 353— On duty. _ ^ 

Although a Police Officer may be outside the 
"Ha is honnd within the limits 


of his jurisdiction, he is bound within the limits of the 
district for which he is appointed to aid another 
Police Officer when called on by him to do so or to 
keep order as required under Ss. 51 (e) and 53 of the 
Bombay District Police Act. Therefore, 
assaulting a Police Officer while he is engaged in dis- 
charging the duty under Ss. 51 (e) and 53 .7 

an offence under S. 353, Penal Code. 40 All. 28 
{Kincaid J, C. and Aston, A. J. C.) I^Airo r . Em- 
PEROR. 66 I.C. 15=26 Cr.L.J* 1071= 

18 S.L.R. 221=A.LR. 1925 Sind 280. 

—S. 353— Police on guard. ^ 

Police on guard is a puhhc servant %n the dis- 
charge of his duty. ....,11 « 4 

A constable was on duty at the judicial lock-up and 
while he was patrolling , the accused came up and 
entered into a conversation with certain under-t^ 
prisoners who were detained in the lock-up. 
constable prevented the accused from talking with the 
prisoners. Thereupon the accused not only abused 
the constable but also threw his shoe at him. 

Held that accused was guilty of an ofience under 
S. 353, Indian Penal Code. {Shadi Lai and Lums- 
denJJ.) Emperor v. Khanun. 

4 Lah. 448=25 Cr.L.J. 93=A.LR. 1924 Lah* 257. 
— S. 353— Punishment. 

r-Resistance to the process-server in the most 

open way^Deierreni punishment should not be 
given. 

Very many people are disposed to resist proces^ 
servers when their property is attached, and it J 
necessary to pass deterrent sentences even where 
persons are not sure that the attachment is legal. Bm 
where the accused acted in the most open way and 
made an endorsement that he had resisted the prp* 
cess-server. ; ^ 

Held : a very heavy punishment was not 
in order to deter persons from taking such wnoto ^ 
the resistance offered was merely a technical 
It would be different if the action was sudh ' that 
chance of ‘detection and punishment was very small; 
{Macnair, A. J*C^) Bapuji v. Emperor. 

Ill I.0."876»^29 0p:L'.J. 896*A.LR. 192$ Nag* 1$$^ 
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PENAL CODE (1860), S. 353— Resistance to illegal 

act. 

Assaults on public servants cannot .be lightly 

treated. {Jai Lai, /.) Mehr Din v. Emperor. 

99 I.C, 935=28 Cr. L.J. 199 = A.I.R. 1927 Lah. 162. 
^S. 353 — Resistance to illegal act. 

• ^Resistance to public officer acting in good 

faith though the act be illegal or irregular is offence. 

Where two bailiffs went together to the house of 
the petitioner who knew that they were bailiffs and 
had come to attach his property in execution of the 
warrant and where the Civil Nazir stated that his 
instructions to the bailiffs were that they both should 
work together in executing the warrant and the 
accused whose property was to be attached under the 
warrant, assaulted one of the bailiffs whose name in 
the warrant was not endorsed and prevented him 
from attaching his property. 

Held: that the bailiff was acting in goodsfaith as a 
public servant and the accused was, therefore, guilty 
of an offence under S. 353, 21 M. 296 ; Foil. 
(Zafar AJi, J.) Abdul Ghani v. Emperor. 

76 I.C. 186=25 Cr.L.J. 122 = 
A.l.R. 1924 Lah. 632. 
— S. 353 — Search without warrant. 

.. •^Obstruction to police officers entering house 
without search warrant^^No harm beyond push — 
No offence is committed* 

Where a Sub-Inspector and a constable acting 
under him enter the house of the accused without 
being in possession of a search warrant it is more 
than doubtful whether it could be said that they were 
engaged in the execution of their duty as public ser- 
vants. They are technically guilty of a house-trespass 
and the accused has a right to resent the invasion of 
his house. When no harm beyond a push appears to 
have been sustained by the constable, no offence can 
be said to be committed under S. 353 : 13 A. L. J. 
691, Rel. on. (Sen, J.) FAgiRA v* Emperor. 
120 I.C. 113=30 Cr.L.J. 1145=1929 Cr. C. 495 => 
i3A.I.Cr.R. 142=A.I.R. 1929 All. 903. 
— S. 353— 'Unlawful assembly. 

Where the common object of the unlawful assembly 
was to compel by criminal force the excise officers to 
stop the house searches and this was effected by 
smashing up the handis, and when the excise officers 
expostulated with the rioters, they proceeded to attack 
them : 

Held : that the members thereof were liable to be 
convicted both under S, 147 and Ss. 353, 354 ; 41 Cal. 
836, Foil. (Allanson and Sen, J* J.) Gendo 
Uron v. Emperor. 106 I.C. 591=6 Pat. 828= 
29 Cr.L.J. 79 = 9 A.I.Cr.R. 256=9 P.L.T. 167- 
A.I.R. 1928 Pat. 115. 
— S. 354— Attempt of rape and indecent assault— 

Distinction. 

— —A ttempt to commit rape must be distinguish- 

ed from preparation to commit rape and from in- 
decent assault* 

An act which amounts to attempt to commit rape 
does not lose that character merely because the 
offender does not display a determination to effect his 
object at all costs. But two conditions are requisite 
fora an attempt to commit the offence. First, there 
must be an attempt to commit the offence and second, 
some act must be done towards the commission of the 
offence. The word “attempt’^ is not itself defined in 
the Fenal Code and must therefore be taken in its 
ordinary meaning. And even if an act has been done 
towards the commission of the offence that alone does 
not bring the case within the section. From the, 
moment when the intention is formed to commit an 
pffenbe careiry act done which facilitates theconunis- 


PENAL CODE (1860). S. 354— Offence under, 
sion of the offence, and which is done with that object 
in view, is in one sense an act done towards the com- 
mission of the offence, but the doing of every such 
act does not constitute an attempt to commit the 
offence. It must in every case be a question depending 
upon the circumstances vhether a particular act done 
(with the requisite intention) towards the commission 
of an offence is sufficiently proximate to its commis- 
sion to constitute an attempt or is so remote as merely 
to constitute preparation for its commission. 

When a lady who was travelling alone in a train 
woke up from her sleep, found the accused sitting 
on her berth. She jumped up and rushed screaming 
to the door, but the accused caught hold of her, put 
his hand over her mouth and threatened her with a 
revolver and made her sit down. She then managed 
to get to the window and open it but he caught her 
by the hair and pushed her on the seat — in a sitting 
position. He threatened to strangle her if she 
screamed. Then he began to unbutton his trousers 
and had unfastened the top button when she made an 
attempt to reach the communication cord. The ac- 
cused then caught her by the wrist and in the 
struggle her wristlet watch was broken. Then immedi- 
ately the accused released her and asked her name. 
She gave it and he apologised for molesting her, say- 
ing he had mistaken her for some other l^y. It was 
established on the evidence that the accused entered 
the carriage with the intention of having intercourse 
by force if necessary, with a woman whom he 
then believed to be another than the one actually 
assaulted. 

Held : that the acts were acts of preparation, done 
towards the coromission of rape, but that singly or 
collectively they did not amount to an attempt to com- 
mit rape. They did, however, • amount to an assault 
with the intent to outrage the modesty of a woman or 
which accused knew to be likely to have that result, 
and thus constituted an offence punishable under 
S. 354 of the Penal Code. (Carr, /,) G. V. W, 
Jones v* Emperor. 96 LC. 260= 

4 Bur. L.J. 88 =27 Cr« L. J. 916 = 
A.LR. 1925 Rang. 247. 

— S. 354— Essentials. 

— ^Intent to outrage or likelihood thereof essen- 
tial. 

An offence under S. 354 is only committed when a 
person assaults or uses criminal force to a woman in^ 
tending to outrage or knowing it to be likely that he 
will thereby outrage her modesty, but where a woman 
has no modesty to mention or it is not such as would 
be outraged by a person having sexual intercourse 
with her, the act of a persori in taking her to a room 
and having intercourse with her, cannot be said to 
outrage her modesty. (Adami and Haephersori, JJ*) 
Champa Pasin t?. Emperor. " 108 I.C. 84 = 

9 A.I.Cr.B. 545=29 Cr.L*^. 325^ 
A l.R. ^928 326. 

— S. 354— Offence under. 

^——Catching a woman while $leepmg \by fieckr^ 
Offence under S. 354 is not committed* (Cktmmgi 
Graham, J„ contra)* 

Cuming, J* — ^Every assault on a woman or ev^ry, 
use of criminal force to a woman does not necessmdly 
fall under S, 354, Indian Penal Code, namsJyf an 
assault or pse of criminal force to a woman with intent 
to outrage her modesty. 

Graham, /.-^Catching a woman by nech while she 
is sleei^g is an act which elearly comes withm the 
purview, of S. 354, since the accused mayiafrly hpf 
presumed to -have , known that vjais act lik^y to 

ontra8®tthe\vQman»s modesty, i^nd Qr^ 
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PENAL CODE (1860), S. 355--ProYOcation. 
ham, JJ.) Government of Assam v, Kantila 
Chulia. 103 I.C. 553=31 C.W.N. 583 = 

28 Cr.L.J. 697=A.I.R. 1927 Cal, 505. 
— S, 355 — ProYOcatioii. 

—^Prosecution must^ove absence of grave and 
sudden provocation — Disturbing an orthodox Hindu 
Brahmin in his prayer is sufficient to cause grave 
and sudden provocation. 

In order to prove that the assault by the accused 
was made with intent to dishonour a woman, absence 
of grave and sudden provocation has to be proved. 

The accused, an orthodox Hindu Brahmin, took his 
bath and was sitting on a stone in the midst of a stream 
offering his prayers. While he was so reciting his 
prayer, a low caste woman passed through the stream 
at such close distance from that place that the surface 
of the water got naturally disturbed and some particles 
of water fell on his body. The accused was upset and 
after some exchange of abuses the accused caught 
hold of the woman’s hand. 

Held : that the accused acted under grave and 
sudden provocation and was not guilty under S, 355. 
(Kinkhede, A. J. C.) Sheodin u. Mt. Jumni. 

86 I.C. 859=9 N.L.J. 157=27 Cr.L.J. 1003- 
A.I.R. 1927 Nag. 47. 

— Ss.859 to 369. 

Completion of offence. 

Consent of guardian. 

Consent of Minor. 

Continuing offence. 

Conviction and sentence. 

Defence. 

Essentials. 

Evidence and proof. 

Intention. 

Interpretation. 

Lawful custody. 

Lawful guardian. 

Offence under. 

Procedure. 

What constitutes offence. 

Who can abduct or kidnap. 

Miscellaneous. 

-^Ss. 359 to 369*^oittpletlon of offence. 

A person who finding the girl below 16 years of age 
takes her away from guardianship to make use of her 
for his own purposes, is guilty of the offence and the 
offence is completed the- moment he takes away the 
girl ; A.I.R. 1921 Oudh 226 ; 27 Cal. 1041 ; 38 All. 664; 
AJ.R. 1926 Pat. 493 ; AI.R. 1924 Oudh 335, Dist. 
{Nanavutty, J.) Burmha o. Emperor. 

7 O.W.H. 499 = 1930 Cr.C. 582= 
A.I.R. 1930 Oudh 289. 
*—^The question as to vohen the offence is com- 
pleted is a question of fact. 

Whether the kidnapping is complete or not, is a 
question of fact and must in each case be decided upon 
flic evidence. Where the finding is that the accus- 
ed took part in the actual removal of the girl immedia- 
tely after she was taken out of the house of her guar- 
dian, his conviction* under S. 363 read with S. 114 is 
correct. 

Where A enticed a girl to come out of her house to 
the road and then to the motor car in which B was 
Siting, who took the car to the village in order that he 
might Iddnap her. 

‘ HUdi rfxa|t *B committed an offence under S. 363 

that' kidnaping was not already completed at the 
inhi^^:when the girl ent^ed the car but it wascom^ 
m«fhy 'A Mining her off in the motoricar; 2 C.W.N. 

hXB. 1926 Pat 493, Dist. 


PENAL CODE (1860), Ss. 359 to 36C**Coiisent of 

minor. 

(Adami and Scroope, JJ.) Rekha Rai v. Emperor 
104 I.C. 436=6 Pat. 471=28 Cr.L.J. 820= 
A.I.R. 1928 Pat. 159. 

Offence is complete as soon as minor is 

actually taken from the lawful guardianship. 

The offence of kidnapping from lawful guardianship 
is complete when the minor is actually taken from the 
lawful guardianship. It is not an offence continuing 
so long as he is kept out of such guardianship • 
2 C.W.N. 81 ; 27 Cal. 1041 and 26 Mad. 454, Foil* 
{Boss and Kulwant Sahay, JJ.) NanhakSaou. 
Emperor. 95 LG. 392=5 Pat. 636=7 P.L.T. 812= 
1926 P.H.C.C. 176 = 27 Cr. L.J. 792= 
A.I.R. 1926 Pat. 493. 

The question whether the act of taking the 

girl out of the keeping of her lawful guardian is 
complete is one of fact and must in each case be 
decided upon the evidence, 27 Cal. 1041 Foil. (Boss 
and Kulwant Sahay, JJ.) Nanhak Sao v. Em- 
peror. 95 I.C. 392=5 Pat. 536=7 P.L.T. 812= 
1926 P.H.C.C. 176=27 Cr. L.J. 792= 
A.I.R. 1926 Pat. 493. 

— Ss. 359 to 369— Consent of Guardian. 

L awful guardian {father) pledging daughter 

to creditor who pledged her to another — Father 
without demanding his daughter recovering her 
with the help of police — Ho offence under S. 361. 

The pledging of a girl to secure a loan is not a legal 
contract and may not be enforced in law but if a 
minor is retained in the custody of a person with ie 
consent of the lawful guardian he will not commit the 
offence of kidnapping in S. 361. It does not matter 
whether the consent is given for consideration or not. 
If after having obtained custody of a minor in a law- 
ful manner with the consent of guardian the minor is 
married or disposed of in such a manner as to make it 
impossible for the lawful guardian to get back the 
custody of the minor, an offence under S. 361 would 
be committed and the temporary guardian doing any 
such act would be liable under S. 361 but so long as 
nothing is done which would render the restoration or 
exercise of the custody of the child by the lawful 
guardian impossible, the mere fact of transferring the 
guardianship by the temporary guardian would not 
constitute an offence. 

C the lawful guardian of his minor daughter 
pledged her to J for a sum due. J pawned the girl 
to H for a loan. C hearing that his daughter was 
sold by J went in search of her and found her in N’s 
house. He got her back after lodging information but 
without demanding her either from J. or N. 

Held : that . as it was not proved that the girl was 
retained in the custody of either of the accused J or 
N after the guardianship temporarily created in favour 
of J was terminated no offence of kidnapping was 
committed by any of the accused. (Jwala Prasad 
and James, JJ,) Jildab Kaiyer v. Emperor. 

119 I.C. 72=10 P.L.T. 326=80 Cr. L.J. 980= 
1929 Cp. G. 97= A.LR. 1929 Pat. 316. 
— Ss* 359 to 369— Consent of minor. 

’ — Underlying policy is to throw protection over 

minor girls^-^onsent of girl does not exonerate 
seducer. 

Section 366 is an aggravated form of S. 363, The 
consent of the girl does not exonerate the seducer. 
The underlying policy of the section is to uphold the 
lawful authority of parents or guardians over their 
nunor wards, to throw a ring of protection over te 
girls themselv^ and t6 penalise sexual commerce on 
Sie part of persons who corrupt or attempt to comc^ 
the morals of minor by taking< im|)ro|)er‘> 
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PENAL CODE (1860), Ss, 359 to 369 — Consent of 
minor. 

tage of their youth and inexperience. (Young and 
Sen, JJ.) Sultan v. Emperor. 120 I.C. §33= 
31 Cr. L.J. 85=1930 Cr. C. 35= 
l.I.R. 1930 All. 19. 
—On a charge under Ss. 366 and 376, the ques- 
tion of the age of th e girl is very material and if the 
girl is less than 14 years of age, although she may 
have been love smitten and wrote love letters, her 
consent to acts referred to in Ss. 366 and 376 is in law 
immaterial, (C. C. Ghose and Guha, JJ-) Mohiud- 
DiN V. Emperor. 51 C.L.J. 352 = 

A.I.R. 1930 Cal. 537. 
Consent of minor does not prevent commis- 
sion of offences under S. 366-A, 

The aim of the provisions of S. 366-A is to prevent 
immorality and the provisions are framed more with 
the desire of the saieguarding the public interest of 
morality than the chastity of one particular woman. 
The consent therefore of the minor against whom 
the offence is committed is immaterial. The consent 
might have been induced and any reason given by the 
accused to move the girl from one place to another is 
sufEcient inducement. Once the offence of induce- 
ment is proved, the girl’s subsequent willingness will 
neither prevent the offence nor reduce the gravity of 
the offence. (Dalai, J.) Bhagwati Prasad v. 
Emperor. 119 I.C. 15=30 Cr. L.J. 985= 

10 L.R.A. Cr. 153=10 L.R.A. Cr. 156= 
12 A.I. Cr.R. 380=12 A.I. Cr.R. 595= 
1929 Cr. C- 293= A.I.R. 1929 All. 709. 

Custom ofrakshasa marriage and subsequent 

consent by the girl does not prevent the acts techni- 
cally constituting the offences. 

The fact that the rakshasa form is in vogue among 
the Gonds and the subsequent consent by the girl to 
the marriage, cannot prevent the previous acts of 
tahing away the girl by force, having sexual inter- 
course with her, and removal of her bracelets to 
prevent the girl going away, from constituting the 
offences of wrongful confinement and robbery when 
they are committed ; and it does not even reduce 
their culpability, but under these circumstances there 
is no necessity for a heavy sentence. (Hallifax, 
AJ,C,) Garab Singh Gond v. Emperor. 

103 I.C. 195=28 Cr. L.J. 659 = 
A.I.R. 1927 Nag. 279. 
,m, * .,.,^m..Cofisent of minor is no defence^But accused 
should not he severely punished if other ciroum- 
siances justify. 

Although consent of the person kidnapped is no 
defence to a charge under S. 363 where ^ the accused 
and the girl are neighbours and for this reason be- 
come fond of each other and when her marriage was 
about to take place the accused decided to take her 
away and she agreed : 

Held : that it is not a bad case of kidnapping though 
teclMcally it amounts to such and that the accused 
should not be punished severely. (Addison, /.) 
Wali Mowammad V, Emperor. 96 I.C. 875= 
27 Cr. L.J. 1018=A.I.R. 1926 Lah. 677. 

—In a case under S. 366, the consent of the girl 

makes no difference to the offence but it has bearing 
on the sentence when she is not altogether a child 
although legally a minor. (Campbell, JJ) Khem 
Dass V, Emperor. 95 I.C. 981=27 Cr. L.J. 851 « 

A.I.R. 1926 Lah. 557. 

— Sg. 359 to 369— Contlnaing offence. 

- -^- Y Then after inducement offender offers girl 

to seperal persons, fresh ’offence is not committed 
at every fresh offer of sale. 

An office under S. 366-A, is one of inducement 


PENAL CODE (1860). Ss. 359 to 369— Conviotion 

and sentence. 

with a particular object and when after inducement 
the offender offers the girl to several persons a fresh 
offence is not committed at every fresh offer for sale. 
Several offers for sale evidence the criminal intention 
of the offender just as much as one offer for sale. If 
a person is convicted of seducing the girl he cannot be 
convicted over again for the same seduction unless in 
a case where the girl had returned to her parents 
and then subsequently there had been a fresh seduc- 
tion. (Dalai, J,) Sis Ram v. Emperor. 

118 I.C. 385=1929 A.L.J. 800= 
10 L.R.A.CP. 103=30 Cr.L.J. 905= 
12 A.I.Cp.R. 92=51 All. 888 = 
1929 Cp.C. 175-A.LR. 1929 AIL 585. 
—^-^Ahduciion is continuing offence^^ach fresh 
removal is offence. 

Certain persons conspired together to induce a Mu- 
hammadan girl of about 18 years to accompany them. 
Their intention was to make her over to the accused 
for marriage to accused’s brother. The girl was 
brought to a certain place where the accused arrived 
on receiving a pre-arranged communication. The girl 
was not msde over to him there, but they all started 
by train towards another direction and at a certain 
other Railway station got out of the train and told the 
accused to take charge of the girl. The girl, how- 
ever, was not ready to accept the company of the 
stranger, got out of the train and refused to re-enter 
it. The accused thereupon caught hold of her hand 
and dragged her. 

Held : that the accused could not be convicted of 
abetment of the original offence of abduction. His 
was a separate offence of abduction when he tried to 
compel the girl by force to go along vrith him from 
the railway station in question. Abduction is a con- 
tinuing off ence. The abduction was not complete 
when the girl was removed from her home. Every 
fresh removal of her constituted an offence of abduc- 
tion. The girl was unvrilling to accompany the 
accused and he was compelling her by force to do so, 
so he abducted the woman. (Dalai, jT. C.) SuNdar 
Singh v. King-Emperor. 86 I.C. 71 = 

12 O.L.J. 27=2 O.W.N. 17= 
26 CP.L.J. 695=A.I.R. 1925 Oudh 328. 
——— The offence of abduction is a continuing 
offence. (C. C. Ghose and Cuming, JJ,) Kdshai 
Malic v. Emperor, 81 LC. 906= 

50 Cal. 1005=25 CP.L.J. 1082= 
A.I.R. 1925 Gal. 389. 

— Ss- 359 to 369— Conyiction and sentence. 

Where it ^vas not stated in the complaint that 
the girl alleged to be kidnapped was a minor, nor 
were other necessary ingredients of an offence under' 
S, 363 disclosed in the evidence led by, the prosecu- 
tion, but the Magistrate suo motu framed an additional 
charge under that section • and convicted the accused, 
who is already convicted under S. 498 at the same 
trial. 

Held ; conviction under S. 363 cannot stand. 
(Tek Chand, JJ) Fa^al Dad v. Emperor.' 

110 l.C. 794-11 A.I.Cl?.R. 85= 29 ‘Cp.L.J. 762= 
AJ.1R. im Lah. 890. 

-^Xhou^h the offences under S. 566 and S. 376 

may appear to overlap each other, they are essentially 
distinct from each other. This being so, separate 
conviction under the two sections are petiectly cor- 
rect : A. I. R. 1927 88. (Aga Haidar, J.) 

BW v. Ei^eror. ' 1091.0.213= 

^ 10 A.I.Cp.|L 2l6=29 585 (Lah.J 

the prip\^ fkctb in the case established 

two dimSfAdt offendes ' Wing under Ss. 366 and 376, 
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PEHIL CODE (1860). Ss. 359 to 369— Gonyiction 
and sentence. 

respectively the accused can be convicted separately 
for each offence : A. I. R. 1927 Lah. 88, Foil. (Agha 
Haidar, J.) Tek Singh v. Emperor. 

107 I.C . 388 = 22 Cr.L. J. 248. (Lah.) 
charge under S. 366 involves different ele- 
ments and different questions of fact from a charge 
under S. 376, and therefore separate sentences for 
offences under Ss. 366 and 376 are not against the 
provisions of S. 71, 1.P.C. : 8 Bom. L. R. 120, Foil. 
{Broadway, /,) Ghulam Muhammad u. The 
Crown. 99 LG. 344=7 Lah. 484=27 P.L.R. 802= 
28 Cr.L.J. 136=A.I.R. 1927 Lah. 88. 
^Abduction with a view to effect marriage — 
Ho desire to spoil the girl — Sentence was reduced 
to years. 

Where a girl was abducted forcibly but the accus- 
ed was a second cousin and the motive for the abduc- 
tion was evidently to bring about a marriage and that 
there was no evil desire to spoil the girl’s future or to 
disgrace her : 

- Held : that the sentence of five years’ rigorous im- 
prisonment should be, reduced to 21 years. {My a Bu, 
J,) Nga San Min u. Emperor. 101 LC. 436 = 

, 6 Bup. L.J. 25=8 A.I.Cr.R. 33 - 28 Cr.L.J. 424= 
A.I.R. 1927 Rang. 336. 

^I£ a person abducts a woman with intent to 

rape her and does rape her, he cannot be awarded 
separate sentences under Ss. 363 and 376. 1.P.C.Cr.A. 
101 of 1914, Appl. {Zafar AH, J,) Imam Ali v. 
Emperor. 92 LC. 850=27 Cr.L.J. 338 = 

A.I.R. 1926 Lah. 212. 

'Where the real offence is rape and the abduc- 
tion is an aggravating circumstance separate sentences 
under both the sections should not be given. 
(Fforde,J,) Buta SingH v. Emperor. 89 LC, 912= 
26 Cr.L. J. 1440 = A.J.R. 1926 Lah. 114. 
— — Section 368 refers to some other party who 
assists in concealing any person who had been kid- 
napped and does not refer to the kidnappers, and 
therefore, a kidnapper cannot be convicted under 
S. 368 ; 6 W.R. 17 (Cr.), Foil, (fiaza, J.) Bannu Mae 
V* Emperor. 97 LC. 960 = 2 Luck- 249= 

13 0.L.J. 739«3 O.W.R. 687=27 Cr.L.J. 1200= 
A.LR. 1926 Oudh 360. 
■ ; ^^Guardian not quite opposed to the marriage 
“rOffence less serious. 

Where a girl of 18, was abducted from the custody 
of her mother and married to one of the accused who 
were her near relations and the report made by the 
mother to the police was to the effect that the accus- 
^ being the nearest paternal relations had certainly 
superior right to the possession of the girl but that 
they had, ho right to take her away forcibly without 
paying, the mother some .compensation for the trouble 
and expense that she had incurred in bringing up the 

* MeldXtxBki an offence was technically committed* and 
accused was guilty under S, 366, but having regard 
to the fact that the parties are very dose relations and 
that the mother herself did not take a very seriotis 
view of the matter when she lodged the first inform'a- 
tiqiL report, a nominal sentence was sufficient. {Moti 
$ tfgar , J.) Sher v. The Crown. 77 LC. 606= 
fl L-W- 377=25 Ci-.L-J. *80= 

. , , ^.LR. 1924 Lahl 110. 

Trr- girl kidnappec} -was not imposed 


^^ ‘ .m,sieiite5ce of 7 years was .too severe. 

pwPERoif. , ; 61 ' i.o; 529 = 

... .. . 27 918- 
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PENJLL CODE (1860), Ss. 339 to SeS— Eyideuoe 
and proof. 

— Ss. 359 to 369 — ^Defence. 

Lawful enirustment means acceptance of 

the trust. ' ^ 


^ To bring a case within the purview of the expres- 
sion lawfully entrusted ” in explanation to S. 361 it 
must be clearly shown that not only the mother of the 
girl requested the alleged guardian to take the girl 
under his protection but that he accepted the trust : 
8 Cal. 971, Ref. {Percival, J.C„ and Rupchand\ 
A.J.C.) Mohan Singh v. Emperor. 

1930 Cr. C. 649=A.LR. 1930 Sind 164. 

If it turns out that the girl was under 16 years 

of age, the accused, even if he honestly believed her 
to be over 16, cannot protect himself as he must be 
deemed to have acted at his peril. (Sulaiman,J,) 
Pbem Narain V. Emperor. 113 i.c. 765== 

1929 A.L.J. 114=10 L,R.A. Cr. 40 = 
11 A.LCr. R. 257=30 Cr.L.J. 218 = 
A.I.R. 1929 All. 82. 

—Illicit intercourse does not cease to be one 

merely because it is repeated. If the intention is to 
kidnap the girl in order to seduce her to illicit inter- 
course, the fact of previous intimacy with her is 
wholly immaterial. (Sulaiman, J.) Prem NaraiN 
V. Emperor. 113 LC. 765-1929 A.L.J. 114= 
10 L.R.A. Cr. 40=11 A.LCr. R. 257= 
30 Cr.L.J. 218 -A.I.R. 1929 AIL 82. 

—Section 361 is framed in such terms as to make 

it immaterial what the offender took the age of the 
girl or Victim to be. S. 76 has no application in such 
a case. (Dhavle and Fazal AH, JJ.) Krishna 
Maharana V 4 Emperor, 1929 Cr. C. 379 = 

, A.I.R. 1929 Pat. 651. 

Although girl has lost her chastity she can be 

seduced. 


AC IS uoc a correct proposition tnat once a girl has 
lost her chastity, she cannot be seduced since she has 
no chastity to lose. On each occasion that a woman 
is persuaded to indulge in illicit intercourse, she is 
being tempted into sin and so seduced within the 
meaning of S. 366. (Kincaid, J,C. and Barlee, 
AJ.C.) Emperor u. Sa ran. 99LC. 98= 

21 S.L.R. 336-7 A.LCr.R. 181-28 Cr.L.J. 66« 
, A.LR. 1927 Sind 104. 

It IS not necessary for a conviction under S. 366 

that the accused should know definitely who the 
guardian of a minor girl is, whom he finds wandering 
about and makes use of her for his own end^ 
(Dalai, J.C.) Idu v. Emperor. 81 LC. 329- 

27 O.C. 32=25 Cr.L.J. 913= A.I.R. 1924 Oudh 335. 
— Ss* 359 to 36S'"'~'C!ssentialB. 

The inducement to leave must have for its object 
seduction by another person and not by the person 
who himself induces the woman to leave. (Dalai, /.) 
Ram Saran v. Emperor. A-LR. 1930 All. 497. 
— “~S. 368 requires ** knowledge on ti|ie,pari>of 
the accused and not merely suspicion or reason to 
believe. {Suhrawardy and M. H. Mukerj{,JJ,) 
Gadadhar Sarkar V, Emperor. 37 ix^ 845= 
26 Cr. L.J. 1021=A.I.B. 1926 CaL 226. 
Sb. 359 to 369— Eyidence and proof. ^ , 

A woman, while going to her home, was met by ttvQ’ 
ruffians, one of whom caught l^old of the woman by 
her arm and dragged her a . short distance, when-^ 
was rescued by her , neighbours. There was no 
degie to indicate as tq wha:t their real intention w^’ 
Held i that under these cir^mstances th® ager^od 
could npt be convicted undet"^. ^6 but mSer S.^4: 
^ A.L.J, 91, Rel. oq. {Agha Ifi^qidarif^ FAjsSk Vn 
Emperor. 109 I,(?., 1*27 Jit) XLCM. 
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PENAL CODE (1860), Ss. 359 to 36£— Evidence 
and proof. 

— , .. Incriminating evidi^nce not inconsistent with 
innocence of accused — Conviction is not proper. 

In a prosecution under S. 364, where there was no 
incriminatory evidence whatsoever against the accus- 
ed beyond the fact that he and the deceased left to- 
gether and were last seen together, and that the one 
returned without the other : 

Held : that although circumstances lead to a high 
degree of suspicion against the accused, they cannot 
be said to be inconsistent with any reasonable theory 
in accused’s favour other than that the accused lured 
the deceased away for the purpose of Having him 
murdered, or being exposed to the danger of being 
murdered, and hence no conviction could be safely 
had. (Fforde and Addison, JJ,) Alla Rakha v. 
Emperor. 103 I.C. 838=8 A.I. Or. R. 575 = 

9 L.L.J. 396=28 Cr.L.J. 758 = 
A.LR. 1927 Lah. 638. 

Seduction resulting in abduction need not be 

proved to be separate from that resulting in illicit 
intercourse. 

In order to have conviction under S. 366 it is not 
necessary to establish by independent evidence that 
the girl was seduced to illicit intercourse and that such 
seduction was separate from and independent of the 
original seduction which resulted in her abduction. 
The proximity of both the events is an important 
factor and so long as the Court is satisfied that the 
effect of inducement which was the cause of abduc- 
tion continued till the time of the illicit intercourse, it 
is legally open to it to hold that the girl was seduced 
to illicit sexual intercourse. {Jai Lai, /.) Tufail v. 
Emperor. 101 I.C. 189 «28 Cr.L.J. 413= 

8 A.I. Cr. R. 41=A.I.R. 1927 Lah. 370. 

It is not necessary for the prosecution to prove 

that the woman was compelled to leave not only her 
house but was compelled to go from place to place in 
Order to sustain a charge under S. 366. {Newbottld and 
B, B, Ghose, JJ,) Keramat Mondel v. Emperor. 

92 I.C. 439 = 42 C L-J. 524 = 27 Cr. L.J. 26E = 
.A.I.R. 1926 Cal. 320. 

B having lived at D for some time came back 

to M where his wife was living and told her that as he 
had got work at D, she should go with him to D to 
cook for him. In that way he induced her to leave M 
for D. When they reached D, they were met by one 
S and they all went together to the house of a woman 
K, When B's wife went to the house of K, she was 
told by K that her husband had sold her to S for 
Rs. 150 and that S would give her presents and make 
her happy. S also told her the same thing and asked 
her to come and live with him. B, S and K were all 
charged under S. 366. 

Held : that the question was not merely whether 
the jury was satisfied that $ made immoral proposal to 
the woman at D or whether the jury were satisfied 
that K was a woman who kept a house of a disorder- 
ly and disreputable character but the question which 
the jury had to answer was whether it was shown that 
the ofience of the husband under S. 366 was abetted 
by 5 and K under S. 107 ; and the only way in which 
that could be made out was to see whether there was 
sufficient proof that before the husband left D for M 
he had a bargain with these people to that efleef, that 
they knew that the girl could not be brought to D 
except by deceitful means and that, therefore, they 
abetted the offence under S. 366. (Ranktn and 
Duval, JJ,) Basanta Kxjmar Gossain v. Emperor. 

99 LC. 236 = 44 C. L. J. 317 = 28 Cr. L. J. 108. 
■ - Evidence, that the accused said that they want- 

ed to sell the girl is not sufficient for a conviction for 
Cr. £>-131 


PENAL CODE (1860), Ss- 359 to 369— Intention. 

an offence under S. 368. The prosecution has to prove 
that the accused concealed the girl or kept her in 
wrongful confinement. (Martineau, J.) Amar Ali v. 
Emperor. 93 I.C. 1050=27 Cr.L.J. 554= 

A.I.R. 1926 Lah. 3 84. 

Abducted girl not forthcoming — Principal 

witness a boy of 10 and brother of abductive girVs 
hushand-^ther witnesses not giving immediate 
information to her relations — Conviction was set 
aside. 

Where the abducted girl was not forthcoming and 
the principal witness was a boy of ten years who was 
the younger brother of the husband of the abductive 
girl, and other witnesses were persons who saw the 
girl forcibly being taken away and though she was 
weeping and crying had not done anything to rescue 
her or to inform her relatives immediately. 

Held : that the abduction was not proved and that 
the conviction must be set aside. {Zafar Ali, J,) 
Ghulam V, Emperor. 100 I.C. 357=27 R.L.R. 747 = 
28 Cr. L. J. 277=7 A.I. Cr. R. 408. 
Probability of girl eloping with accused — Con- 
viction is had. 

Where it was not unlikely that the girl herself elop- 
ed with some of the accused and on missing her, her 
parents got up the story to recover her and to bring 
her paramours into trouble. 

Held : that a conviction under S. 366 was improper. 
(Zafar Ali, J.) Harditta v* Emperor. 

6 L.L.J. 622= A.I.R. 1925 Lah. 274. 
— Ss. 359 to 369— Intention. 

P ersons selling girl with knowledge or inten- 
tion that she would be subjected to illicit inter- 
course are guilty^It is not necessary that ac- 
cused should know that girl is married, 

D having quarrelled with her husband left her 
house with the idea of going to her grandfather. She 
met S and N on the way who offered to escort her. 
Instead of doing so, they tried to sell her and being 
unsuccessful concealed her in the house of $ where 
she was later on traced by her relations. It was con- 
tended that S did not know that D was a married 
girl. 

Held : that even assuming that S did not know that 
D was a married girl, his attempt to sell her clearly 
made him liable under S, 366-A. The manner in 
which S tried to dispose of D was clear indication of 
his intention or knowledge that the girl would be 
subjected to illicit intercourse. The conduct of H also 
showed his guilty knowledge and intention. A. I, R. 
1927 Lah. 727, Dish (Jailal,J.) Sher Sxngh 
Emperor. 1930 Cx*. C. 531= A.I.R. 1930 Lah. 463. 

Presumption-^When woman is kidnapped it 

is with one or other intents mentioned in S. 366. 

It is practically impossible for the prosecution in 
cases of kidnapping and abduction to establish affinm- 
tively the intention with which a woman is abducted. 
But it is a fair and justifiable presumption that when 
any woman is kidnapped or abducted it is undoubtedly 
with one or other of the intents specified in S. 366. 
The intention is more or less a matter of inference 
though there may be cases where the matter is cap- 
able of direct proof. It is for the accused to explain 
away incriminating circumstances. (Tapp,J,) Jowaya 
V, EMPEROR. 120 I.C. 606=1930 Cp. C. 171 = 

31 Cp. L.J. 181= A.I.R. 1930 Lah. 163. 
- — — Intention can he inferred from conduct of 
accused and circumstances of case. 

In a case under S.366, it is the duty of the prosecu- 
tion to prove that the abduction took place with the 
intention mentioned in the section ; but then the inten- 
tion gan also he inferred from the conduct of the 
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accused and the circumstances of the case. Ordinarily 
it is not possible for the prosecution to establish the 
intention except by proving the conduct. A girl of 
about 14 years was forcibly abducted by the accused. 

Held : that no inference except of the intention 
such as is mentioned in S. 366 is possible. (Jailal,J,) 
Haidar Shah v. Emperor. 123 LC. 528= 

1930 Cr. C. 20=31 Cp. L.J. 529 = 
A.I.R. 1930 Lah. 52. 
— Intention under S. 366 is a matter of inference from 
the circumstances of the case and subsequent conduct 
of the accused after the abduction has taken place : 
A.I.R. 1921 Lah. 323, Foil. (Agha Haidar, J.) Banta 
Singh v. Emperor. 110 I.C. 99=10 A.l.Cr. R. 429 = 

29 Gr. L.J. 643 (Lah.) 
^ ■ ■ W here the accused is not shown to have know- 

ledge or intention that the girl might be or was likely 
to be forced to illicit intercourse, the ofience under 
S. 366-A is not committed, {Addison, J.) Rati Ram 
V. Emperor. 102 I.C. 552=28 P.L.R. 260= 

8 A.I. Or. R. 239=28 Cr. L.J. 584 « 
A.I.R. 1927 Lah. 72/. 

Mere abduction without criminal intent of one 

of the kinds specified in the Indian Penal Code is not 
recognized as an ofience. (Broadway, /.) Hazara 
Singh u. Emperor. 99 I.C. 121=6 L.L.J. 512= 
27 P.L.R. 867=28 Cr. L.J. 89. 

S, 356 is only an aggravated form of the ofience 

created by S. 363, and where the girl kidnapped from 
lawful guardianship is under the age of 16 years, the 
intention of the accused in kidnapping her is the 
material matter and not the consent or willingness or 
otherwise of the kidnapped girl and if the intention of 
the Accused is to give her in marriage, conviction 
under S. 366 is right : A.I.R. 1922 Cal. 508, Rel. on. 
{Kincaid, J. C. and Rupchand Bilaram, A. J, C.) 
Hussainbibi V, Emperor. 93 I.C. 248 = 

20 S.L.R. 74=27 Cp.L.J. 456=A.I.R. 1926 Sind 151. 
^—Section 365 makes punishable the ofience of 
abduction with intent to cause the person abducted to 
be secretly and wrongfully confined. (Jai Lai, J,) 
Akbar Ali V, Emperor. 92 I.C. 213 = 

7 L.L.J. 520=26 P.L.R. 733=27 Cr. L.J. 229= 
A.I.R. 1925 Lah. 814. 
— '— W here the abducted woman has voluntarily 
lived with the accused for a couple of months before 
abduction as his wife, and whom the accused had 
intended to marry. Held the intention which is a 
necessary ingredient to constitute ofience under S. 366 
was absent and hence no ofience was committed 
under the section. {Scott-Smith,J,) BhajanDasi?. 
Emperor. 72 LC. 533=24 Cr. L.J. 421 = 

A.I.R. 1924 Lah. 218. 
—If a minor girl leaves her husband’s house with- 
out any persuasion, inducement or blandishment held 
out to her by a man, so that she has got fairly away 
from home, and then goes to him, he cannot be 
deemed to have infringed the law, even if he does not 
restore her to her lawful guardian. {Shadi Lai, C, J,) 
Lachhi Ram u. The Crown. 73 j.c. 260= 

24 Gp. L. J. 564 = A.I.R. 1923 Lah. 330. 
—Abduction in itself constitutes no offence and 
only becomes an offence when certain criminal intents 
are proved. (Pipon, J. C,) Ghulam Yusaf u. 
Emperor. 75 I.C. 297=24 Cp. L. J, 921 (Lah.) 

' “ To constitute the ofience of kidnapping the in- 

tention to prevent the kidnapped person from return- 
ing to his guardian is not necessary. 

Where a minor runs away from lawful guardian- 
^up the paison, with whom he takes refuge is not 
‘•tatemg him’^ within the meaning of the. law. > But 
indilBing a minor to ruu away or giving him enconrage- 


PENAL CODE (1880), Ss. 359 to 368— Intepppeta- 
tion. 

ment would constitute the offence, and any question 
of intention would be relevant only as regards the 
sentence. {Pipon, J. C») Jafar Shah v. Emperor. 

69 LC. 444 =23 Cp. L. J. 716* 
— Ss. 359 to 369— Interppetation. 

The word “induce,” is used in its ordinary meaning 
of any words of inducement flowing from one person 
to the girl. {Dalai, J,) Ram Saran u. Emperor. 

A.I.R. 1930 All. 497. 

--. — The word ‘forced’ as used in S. 366, is used in 

its ordinary dictionary sense and would include forced 
by stress of circumstances. {Mukerji and Jack, JJ,} 
Prafulla Kumar Bose v. Emperor. 

50 C.L.J. 593=1930 Cr. C. 209= A.I.R. 1930 Cal. 209, 
— — 'Seduced' includes subsequent seduction for 
further acts of illicit intercourse. 

The word ‘seduced’ as used in S. 366 should not be 
taken to have that narrow meaning of inducing a girl 
to part with her virtue for the first time but that even 
though a girl may have by the first act of seduction 
surrendered her chastity, subsequent seduction for 
further acts of illicit intercourse is also meant to be 
included: Rex v. Moon, (1910) 1 K. B. 818, Ref. 
{Mukerji and Jack, JJ,) Prafulla Kumar Bose 
V, Emperor. 50 C.L.J. 593=1930 Cp. C. 209= 

A. I. R. 1930 Cal. 209. 

— "seduced to illicit intercourse" do not 

refer to first act of seduction only. 

The words “seduced to illicit intercourse” do not 
refer to first act of seduction or surrender of chastity 
but they refer also to subsequent co-habitation as well. 
The object of the section is to punish not the seduc- 
tion by itself but the kidnapping of the kidnapped : 
10 Bur. L. R. 196, Foil. {Dhavle and Fazl Ali, 
JJ,) Krishne Maharane V. Emperor. 

1929 Cp. C. 379 = A. 1. R, 1929 Pat. 651. 

The expression “enticing” involves that, while 

the person kidnapped might have left the keeping of 
the lawful guardian willingly, still the state of mind 
that brought about that willingness must have been 
induced or brought about in some way by the ac- 
cused. {Srinivasa Ayyangar, /.) Abdul Sathar v. 
Emperor. 109 LC. 907=27 M.L. W. 683= 

29 Cp. L. J* 635=1 M. Cp. C. 65 = 
A.I.R. 1928 Mad. 535=54 M.L.J. 456. 

^The expression “taking” in S. 361 is not con- 
fined to mere physical taking. There is such a taking 
as is indicated in the common expression : “If you 
will come along, I shall take you.” The expression 
taking out of the keeping of the lawful guardian must, 
therefore, signify some act done by the accused 
which may be regarded as the proximate cause of tbe 
person going out of the keeping of the guardian or in 
other words, an act but for which the person would 
not have gone out of the keeping of the guardian as 
he or she did. 

Where it was found that the girl, alleged to be kid- 
napped by the accused, had written letters in which 
she was desperately calling for him to come and take 
her away and she was soon after discovered to be 
with the accused or under his control : 

Held : that from these two facts it is legitimately 
open to a Court of law to assume that he finally 
yielded to the solicitations and made it possible for 
her to get away and that is sufficient “taking” in law 
for the purposes of S. 363, I. P. C. {Srinivasa 
Ayyangar, J,) Abdul Sathar v. Emperor. 

109 I.C. 907 = 27 M.L.W. 683=29 Cp. L.J. 685= 
1 M.Cp.Q. 65=A.LR* 1928 Mad. 885=5i 
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PENAL CODE (1860), Ss. 359 to 369— Interpreta- 
tion. 

^Per Kincaid, J.,C, {Kennedy, A.J. C., doubting). 

Seduction is not to be confined to the first connexion 
with an unmarried girl. 

It is not a correct proposition that because a man 
has induced a girl, while in the custody of her parents, 
to surrender her chastity, he does not commit further 
act of seduction to illicit intercourse, when he 
persuades her to live with him to a condition of con- 
cubinage not sanctioned by marriage : 10 Bur. L. R. 
196 and Rex v. Moon, (1910) 1 K. B. 818 Foil. 
{Kincaid, J, C. and Kennedy, A.J.C.) Pessumal v. 
Emperor. 98 I.C. 188=27 Cr. L.J. 1292= 

A.I.R. 1927 Sind 97. 

It is doubtful whether it is possible to read 

into the words “the offence of kidnapping or abduc- 
tion” the words “wrongfully concealing or keeping in 
confinement a kidnapped person”, and although the 
punishment under S. 368 is the same as that under 
S. 366 the offences are not the same. {Stuart, J.) 
Badhe Shah-v. Emperor. 81 I.C. 40=46 All. 138= 
21 A.L.J. 912 = 5 L.R.A. Cr. 49 = 25 Cr. L.J. 552= 
A.I.R. 1924 All. 434. 
— Ss. 359 to 369 — ^Lawful custody. 

Where the mother from whose custody a M aho- 
medan minor girl was removed by the accused was 
proved to have married in a stranger family and con- 
sequently lost her right of guardianship, held, that the 
conviction under S. 363, I. P. C., could not be sus- 
tained. (C. C. Ghose and Pearson, JJ.) Harbhorsha 
Mahomed v. Jhapuran Bibi. 51 C.L.J. 476 = 

A.I.R. 1930 Cal. 665. 

— Ss- 359 to 369—Lawful guardian. 

In case of a girl whose parents are dead and who is 
below 16, her brother though not over 18 years of age 
is deemed to be her lawful guardian. (Johnstone, J.) 
Mehr. Hussain v. Emperor. 1929 Cr. C. 563= 

A.I.R. 1929 Lah. 839. 

■ — The test of lawful guardianship is that the 

infant or minor should be in a position to apply to his 
guardian for protection. It is not necessary and the 
law does not require that the Crown should prove that 
a minor has been taken actually from the actual j 
custody of his guardian. {Barlee, J, C. and \ 
Kalumal, A, J. C.) Mohammad Saleh v. Emperor. 

1929 Cr. C. 543 = A I.R. 1929 Sind 249. 

Where the accused took a girl under 18 years 

of age about from place to place with the intention 
of seducing her to illicit intercourse but force or 
deceitful means were not used. 

Held : that no offence under S. 366 but one under 
S. 366-A was committed. (Dalai, J.C.) Saadat Khan 
V. Emperor. 88 I.C, 463=2 O.W.N. 445 = 

26 Cr. L.J. 1151= A.I.R. 1925 Oudh 454. 
— Ss. 359 to 369-~Offence under. 

One P who was formerly a Christian changed her 
religion and became a convert to Hinduism, She left 
the house in which she was living during the absence 
of her husband who had gone to another place. 
When the latter came back he demanded his children, 
but they were not handed over to him. 

Held, that on these facts there is no question of an 
offence under S. 363 ; 41 Cal. 714 Foil. {Harrison, J.) 
Mrs. Peter v. Emperor. 102 I*C. 209= 

28 Cr. L.J, 513=8 A.I. Cr. R. 187 = 
A.I.R. 1927 Lah. 496. 

— Ss. 359 to 369— Procedure. 

Seduction is a comprehensive expression and it does 
not exclude the possibility of deceitful means being 
used in order that seduction may be practised with 
effect. Where, therefore, a Judge charges the jury 
under S. 366, and explains the whole aeecioa fully to 


tutes offence. 

them, he need not suggest that if they find that the 
girl was not compelled by force to leave her father’s 
house they should next proceed to consider whether 
deceitful means had been practised upon her by the 
accused and whether by such means she was induced 
to leave her father’s house. (C.C. Ghosh and 
Guha, JJ.) Mohammed Jalalludin Mandal v . 
Emperor. A.I.R. 1930 Cal. 433. 

Notice of a charge of . kidnapping under S. 366 

is not a fair, proper or sufficient notice of a charge 
of abduction under S. 366 because on a charge of 
abduction the accused has got to meet that charge on 
facts different from those which would be involved in 
a charge of kidnapping. 

The accused were charged of kidnapping but the 
jury were led to believe that it was open to them to 
return a verdict of guilty of abduction. 

Held ; that it was impossible to say that no preju- 
dice was caused to the accused and the case was fit for 
ordering retrial : A.I.R. 1927 Cal. 200 Foil. (C.C. Ghose 
and Jack, JJ.) Fedu Sheikh v. Emperor. 

117 I.C. 862=32 C.W.N. 1245 = 30 Cp.L.J. 857. 

^Where an accused was charged in one head 

under one charge with ‘kidnapping or abduction’ ; 

Held ; that the ingredient of the two offences being 
obviously different, the accused was entitled to know 
which of the charges he was asked to meet. {Cuming 
and Graham, JJ.) Mofi^addi v. Emperor. 

104 I.C. 245=45 C.L.J. 561=31 C.W.N, 940 = 
28 Cr. L,J. 805 = A.I.R. 1927 Cal. 644. 

Where the Magistrate finds in a case under 

S. 363, I.P.C., that there is prima Jade sufficient 
evidence that the girl was enticed away ; the Magistrate 
should examine and decide whether an offence under 
S. 366 or some other cognate offence against a female 
of over 16 was committed and should not remain. con-< 
tent with finding that the girl was not proved to be 
under 16. {Campbell, J.) Gokal v, Phuman Singh*- 

85 I.C. 36=6 L.L.J. 318=26 Cp. L.J. 420=.. 

A.I.R. 1924 Lah. 718. 

•— Ss. 359 to 369— ’What constitutes offence. 

--The substantial offence under S. 366 is abduch 

tion or kidnapping^Not seduction in the sen$£ of' 
loss of chastity for the first time. * ‘ 

A conviction under S. 366 is not bad therefore 
merely for the reason that the accused has had inter-' 
course with the woman even before she was kidnapped* 
Rex V. Emily Moon (1910) 1 K. B. 818 held inapplic-' 
able. (Pandalai,J^) SuppiaH v. Emperor. 

1930 M.W.N. 905.; 

-A boy under 14 years of age was kept in charge 

of the applicant who was to teach him Qoran and 
feed him with the money of the boy’s father. The 
applicant ran away with the boy to a distant place' 
with the object of teaching him painting scenes; 

Held, that the applicant was guilty under S. 363. 
(Mukerji,J.) Mohammad Husain v. Emperor. ■ 

86 I.C. 428 = 28 A.L J. 10-26 Cr L.J^ 796= 

6 L.R.AXp. 62=A.I.R. 1928 AIL 295. 

-Where a fatherless Muhomedan girl of about 

10 or 11 years of age was taken away with consent 
of her mother and married against the wish^ of her 
brother who was her guardian for marriage and 
against her own will, Held, an offence under S, 366 
was committed. In such a case it is unnecessary ta 
consider whether the girl had any right to act of her 
own free will in the matter. {Greaves and Panton^ 
JJ.) Ahmed Bepari v. Emperor. 84 LC.'434« 
26 Cr. L.J. 290= A.I.R. 1925 CaL 578. 

Where persons are kidnapp^ with the object 

, ot holding them to ransom the kidnaj^r is 
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-PENAL CODE (1860). Ss. 359 to 369~What con- 
stitutes offence. 

under S. 363 or S. 365 but not under S. 364, I. P. C. 
(Scott-Smith, J ,) Samundar v. Emperor. 

91 1.C. 240=27 Cp. L.J. 64 (Lah.) 

Where the accused took a girl under 18 j^ears 

of age about from place to place with the intention of 
seducing her to illicit intercourse but force or deceit- 
iul means were not used. 

Heidi that no offence under S. 366 but one under 
S. 366-A was committed. {Dalai, J.C-) Saadat 
Khan v. King Emperor. 88 I.C. 463 = 

2 O.W.N. 445 = 26 Cr. L.J. 1151 = 
A.I R. 1925 Oudh 404. 

— Ss. 359 to 369— Who can abduct or kidnap - 
Father taking away his unhappy daughter from her 
husband’s house and giving her as wife to another 
commits offence under S. 366-A. {Dalai, J.) Ram 
Saran V , Emperor. AJ.R. 1930 All. 497. 

—Where a widow has been deceitfully induced by 
her mother-in-law to leave her house with intent that 
she might be compelled to marry one of the accused, 
and the other two accused compel her by force to 
accompany them to another place, all the three are 
guilty of abduction. The phraseology of Ss. 362 and 
366 is very comprehensive and fully covers the case. 
(Tekchand and Agha Haidar, J.J,) Sant Ram v. 
Emperor. 30 P.L.R. 573=1929 Cr.C. 308= 

A.I.R. 1929 Lah. 713. 
Christian woman becoming Hindu and taking 
her children by Christian husband with her — She is 
not guilty under S. 363. 

One P. who was formerly a Christian changed her 
religion and became a convert to Hinduism. She 
left the house in which she was living during the 
absence of her huband who had gone to another place. 
When the latter came back he demanded his children, 
but they were not handed over to him. 

Heidi that on these facts there is no (question of an 
offence under S. 363 : 41 Cal. 714. Foil. (Harrison, 
/.) Mrs. Peter v. Emperor. 102 I.C. 209 = 

28 Cr.L.J. 513=8 A.I.Cr.R. 187 = 
A.I.R. 192/ Lah. 4^6. 
— Sb. 359 to 369— Miscellaneous. 

Conspiracy to sell girl in marriage-^Ho proof 
of kidnapping —Offence committed. 

Where there is conspiracy between certain persons 
that a girl should be brought to Sind and sold there 
to some person who might be willing to buy her and 
that to such person it should be stated that the girl 
was a relation of one of the party of the conspirators 
and it is not proved that the girl was kidnapped from 
lawful guardianship the offence committed falls under 
Ss. 420 and 511 read with S. 120-B. rather than under 
S. 366 read with S. 120-B. (Percioal, J, C, and 
Rupchand, A, J, C.) Mohansingh v. Emperor. 

1930 Cr.C. 643=A.I.R. 1930 Sind. 164. 
“—Kidnapping is an entirely distinct offence from 
abduction, the necessary ingredients being entirely 
different. {Cuming and Graham, JJ,) ’Mofuzaddi 
V. Emperor- 104 I.C, 245=45 C.L.J. 561 = 

31 C.W.N. 940=28 Cr.L.J. 805 = 
A.I.B. 1927 Cal. 644. 
— Almo/— Cow^foZ of Guardian— Termination, 
The mere fact that the minor leaves the protection 
of her guardian does not put her out of the guardian’s 
keying. But if the minor abandons her guardian 
whh no intention of returning she cannot be held to 
<? 0 nhnue in the guardian’s keeping. Which principle 
he applied to a particular case depends on the 
that case. (Hexobould and Uukerji, JJ,) 
V. N. Elea2Er. 87 I.C. 513 = 

Cr4i.Jt 977 =A.LR.. 1928 Cal. 487, 


PENAL CODE (1880), S. 373— Completion of 

offence. 

When there is nothing to show that the where- 
abouts of the person confined were concealed by the 
accused from the other relations or from the person 
interested in the person confined, the offence amounts 
to one of wrongful confinement under S. 342 and not 
under S. 365. {Jaz Lal,J.) Akbar Ali v. King 
Emperor. 92 LC. 213 = 27 Cr.L.J. 229 = 

7L.L.J. 520=26 P.L.R. 733 = 
A.I.R. 1925 Lah. 614. 

Attempt to abduct. 

Where the accused came on to the roof of a house 
and awakening the woman who was sleeping there 
with her husband asked her to accompany them and 
on her refusal they lifted her up in order to carry her 
away, when she raised an alarm, and the accused 
dropped her on the roof and ran away. 

Held : that under S. 362 of the Penal Code, the 
accused were not guilty of the ofience of abduction, 
inasmuch as the woman was not compelled to go from 
the place where she was, but was merely lifted up and 
that the action of the accused • amounted to an attempt 
to abduct. {Scott-Smith, J,) Allu u. Emperor. 

86 I.C. 1007=26 P.L.R. 119=26 Cr.L.J. 943= 
A.I.R. 1923 Lah. 512. 
—Persons not taking active part are not guilty. 

Where the accused appeared to have helped merely 
in getting the kidnapped girl married and nowhere 
had he taken any part in keeping the custody of the 
girl and he was simply carrying out orders of the 
other accused and took no active part in concealing 
or confining the girl. 

Held the accused was not guilty of the offence. 
(Dalai, J,C.) Jlu v. Emperor. 81 I.C. 529 
2/ 0. G. 32=25 Gr. L. J. 913=A.LR. 1924 Oudh 335. 
— S. 372— Interpretation. 

** Disposal'^ connotes control over minor dis- 
posal of— Mere direction to minor to go to a brothel 
ts not ** disposal'* 

The word ‘disposal’ necessarily connotes some con- 
trol by the person disposing, over the minor disposed 
of. 

The accused, who was a customer of a brothel 
came across a girl, that had run away from her 
father’s house, being unable to bear the ill-treatment 
of her step-mother and directed her to the brothel in 
order that she may be useful for the business carried 
on in the brothel. No pecuniary consideration passed 
nor was any stipulation made with regard to such 
consideration. 

Heidi that this was not a case of selling or letting 
and also that the acts of the accused did not consti- 
tute or amount to disposal of the minor, and that the 
accused was not guilty. (Srinivasa Aiyangar, J,) 
Senjimulai, In re, 86 I.C. 804= 

21 M.L.W. 472=26 Cp.L.J. 868= 
A.I.R. 1925 Mad. 716=48 M.L.J. 594. 
— S. 372— Preliminapy steps. 

The ceremony which consists of tying -atalimani 
to a minor girl, worshipping a basin " of water and 
distributing food may be preliminary step before 
selling, letting out or disposing of the girl for the 
purpose of prostitution, but that does not make it an 
offence under the Indian Penal Code. (Maoleod, C,J* 
and Coyajee, J,) Emperor v, Sahebava Birrappa. 

89 I.C. 1050=27 Bom. L.R. 1022= 
26 Cp. L. j. 1482=A.LR. 1925 Bam. 478. 

— S. 373 — ^Completion of offence. 

— — — Where a minor married girl was, with her 
husband’s consent, brought from Kashmir to Bombay 
at the expense of the brothel keeper and w:as kept in 
a brothel in Bombay. : , ^ 
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PENAL CODE (1860). S. 373— Possession. 

Heidi that what took place in Kashmir was only a 
preparation for committing the offence under S. 373 
which was completed in Bombay. {Fawcett and 
Patkar.JJ,) Emperor v. Batuhai Ganeshu. I 
101 1.G. 593=8 A.I.Cp. R. 89 = 29 Bom. L.R. 430 = 
28 Cr. L.J. 465 = A.LR. Ib27 Bom. 666. 
— S 373-^Possession. 

Possession” need not be obtained from third 

person. 

It is not requisite for the purpose of S. 373 that 
the possession ot the minor should be obtained from 
a third person. It is enough if it is established that 
the accused in fact obtamed possession of the minor 
with intent that the minor shall be used for purpose 
of prostitution: 5 M. H. C. R. 473; 35 M. L. J. 157; 
21 Cal. 97 and 11 C. P. L. R. 6Dist.; A. I. R, 1921 
Bom. 323, Foil. {Ross and Scroopc, JJ,) Sham 
Sunder Prusti v. Emperor. 11 P.L.T. 341 = 

A.I.R. 1930 Pat. 219. 
If the accused is proved to have obtained pos- 
session of a female under the age of 18 years whether 
by purchase, hire or in any other manner and is pro- 
ved to be a person who occupies or manages a brothel 
then he is to be presumed to have obtained 
possession of that girl with the intent that he 
shall use her for the purpose of prostitution. 
(Ffordeand jai Lai, JJ,) Emperor v. Chiragh. 

115 I. C. 65=30 Cr. L.J. 376= 30 P.L.R. 414. 

S..373 must he read with S, 372 — Object of pos- 

session is the test-^Possession for two or three 
hours by the brothel-keeper in the night is sufficient. 
Section 373 must be read in conjunction with the 
previous S. 372, which is its counterpart. The law 
does not specify the nature of the possession, nor its 
duration, nor intensity. It merely specifies the object, 
namely, prostitution or illicit intercourse. Whether 
in each case, the possession is such as to be consistent 
with the purpose or intention or knowledge of prosti- 
tution or illicit intercourse, is the only test which in 
law is necessary and sufiicient : 16 Bom. 737, Rel, on. 
Where a brothel-keeper allows a girl to visit the 
brothel for two to three hours in the night and she is 
allowed to prostitute herself to customers for money, 
it is sufficient obtaining of possession within the mean- 
ing of S. 373. 

{Madgavkar, J,) Emperor v, Vitabai Sukha. 

112 I, C. 209 = 11 A. I. Cr. R. 221 = 
52 Bom. 403 = 30 Bom. L.R. 613=29 Cr. L.J. 993 = 
A. I. R. 1928 Bom. 336. 

— S. 375— Attempt. 

Though rupture of the hymen is by no means 
necessary in law to constitute a rape the Courts are 
reluctant to believe that there could have been 
penetration without that, which is so very near the 
entrance, having been ruptured. 

A lad of 18 was convicted of rape on a female child 
of 5| years. The child, stripped of her trousers, was 
found seated on the naked thighs of the accused, but 
there was no bleeding from her private parts with 
the exception of fresh redness at the entrance to the 
vagina. The girl bore no other mark of injury and 
her hymen was intact. She also did not cry out ; 

Held ; that this was not merely an indecent assault 
by the accused but that he attempted, though uu- 
successfully to effect penetration and hence tthe 
offence was an attempt to commit rape. (Zafar All, 
J,) Maharaj Din v. Emperor. lOU LC. 116 = 
28 CP.L.J. 244=7 A.I.Cr.R. 406= 
A.I.R. 1927 Lah. 222. 

— S. 376— Attempt. 

, Attempt is an act done in part execution of a cri- 
ipinal d^esign^ amounting to more than mere prepara - 


PENAL CODE (1860), S. 376— Attempt, 
tion, but falling short of actual consummation, and 
possessing, except for failure to consummate, all the 
elements of the substantive crime ; in other words, an 
attempt consists in the intent to commit a crime, com- 
bined with the doing of some act adapted to, but fall- 
ing short of its actual commission; it may consequently 
be defined as that which if not prevented woidd 
have resulted in the full consummation of the act 
attempted. 

Where the accused stepped across from his own 
roof to that of his neighbour at night and caught hold 
of his daughter, got on to the charpoy with her, undid 
the string of her pyjama and was seen struggling with 
her when the neighbour’s wife came up in answer to 
her daughter’s cries, and he then ran away: 

Held: that he had been rightly convicted under 
Ss, 376-511: 47 Cal. 190 (S. B.) Foil. {Harrison, J,) 
Kishen Singh v. Emperor. 103 I.C. 199= 

28 Gr.L.J. 663=8 A.I.Cr.R. 432 = 28 P.L.R. 575 = 
A.I.R. 1927 Lah. 580. 

Attempt to commit rape must he distinguish^ 

cd from preparation to commit rape and from in^ 
decen t assault. 

An act which amounts to attempt to commit rape 
does not lose that character merely because the 
offender does not display a determination to effect his 
object at all costs. But two conditions are requisite 
for an attempt to commit the offence. First, there 
must be an attempt to commit the offence and second, 
some act must be done towards the commission of the 
offence. The word “attempt” is not itself defined in 
the Penal Code and must therefore be taken in its 
ordinary meaning. And even if an act has been dono 
towards the commission of the offence that alone does 
not bring the case within the section. From the 
moment when the intention is formed to commit an 
offence every act done which facilitates the commis- 
sion of the offence, and which is done with that object 
in view, is in one sense an act done towards the com- 
mission of the offence, but the doing of every such act 
does not constitute an attempt to commit the offence* 
It must in every case be a question depending upon 
the circumstances whether a particular act done (with 
the requisite intention) towards the commission of an 
offence is sufficiently proximate to its commission to 
constitute an attempt or is so remote as merely to con- 
stitute preparation for its commission. 

When a lady who was travelling alone in a tram 
woke up from her sleep, she found the accused sitting 
on her berth. She jumped up and rushed screaming 
to the door, but the accused caught hold of her, put 
his hand over her mouth and threatened her^ with a 
revolver and made her sit down. She then managed 
to get to the window and open it but he caught her by 
the hair and pushed her on the seat — in a sitting posi- 
tion. He threatened to strangle her if she screamed. 
Then he began to unbutton his trousers and had Un- 
fastened the top button when she made an attempt to 
reach the communication cord. The accused then 
caught her by the wrist and in the struggle her wrist- 
let watch was broken. Then immediately the accused 
released her and asked her name. She ^ve it and he 
apologised for molesting her, saying he had mistaken 
her for some other lady. It was established on the 
evidence that the accused entered the carriage with 
the intention of having intercourse by force is neces- 
sary. with a woman whom he then believed to be 
another than the one actually assaulted. 

Held: that the acts were acts of preparation, done 
towards the commission of rape, but that smgly or 
collectively they did not amount to an attempt to com* 
mit rape* They did, however, amount tq an 
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witL the intent to outrage the modesty of a woman or 
which accused knew to be likely to have that result, 
and thus constituted an offence punishable under 
S. 354 of the Penal Code. {Carr^ J.) Y. V. W. Jones 
V. Emperor. 86 LC. 260=27 Cr.L.J. 016= 

4 Bur. L.J. 83-A.I.R. 1925 Rang. 247. 

— S. 376— Consent. 

— In a rape case the question of consent does not 
arise when the girl is under ten years of age. The 
fact that the accused was found to be suffering from 
gonorrhoea and the other party was not infected with 
Sxe disease is by no means conclusive of his inno- 
cence. {Jwalaprasad and Ross, JJ.) Emperor, v. 
Asadali. 106 I.C. 348 = 9 A-I. Cr. R. 307 = 

9 P.L.T. 186 = 29 Gr. L.J. 12. 
“—Where the accused was convicted of committing 
rape on a woman aged 20, but there were circums- 
tances to show that the accused was copulating with 
her with her consent and when she was caught in the 
act of copulation, she naturally concocted a story to 
save her face that the accused had carried her into 
the room by force, 

Held ; that the offence of rape was not made out. 
(Zafar Ali, J,) Beli Singh v. Emperor. 

9 L,L.J, 337 = A.I.R. 1927 Lah. 858. 
—The fact that the girl was virgo Intacta upto the 
date of the occurrence is very strong proof against 
the committing of rape with consent of the victim in 
rape cases. {CamfibelL J,) Sultan v. Emperor. 

89 I.C. 1056=26 Cr. L.J. 1488= 
A.I.R. 1925 Lah. 613. 
— S. 376— EsBeuiialB for conviction. 

Partial penetration, though not suflSicient to cause 
any rupture or injury to the hymen, is sufiacient 
penetration within the meaning of S. 376 and the 
offence is not attempt to commit rape but of rape. 
iJailal, J.) Abdul Majed Emperor. 

100 LC. 113=7 A.I. Cr. R. 416=28 Cr. L.J. 241 = 
A.I.R. 1927 Lah, 735. 

— S. 376 — Evidence. 

■ It cannot be said that medical evidence cannot help 
case for the prosecution, because the complainant 
is pregnant at the time when the rape is alleged to 
have been committed. {Johnstone, J.) Jalal v. 
Emperor. 11 L.L.J. 391=1930 Cr.C. 160= 

30P.L.R. 662=A.I.R. 1930 Lah. 193. 
—T he report of the chemical analyser regarding 
the presence of semen on the complainant's clothing 
is not sufficient to prove that the complainant is actual- 
ly raped, {Johnstone, J.) Jalal v. Emperor. 

1930 Cr.C. 160=30 P.L.R. 662=11 L.L.J. 391 = 
A.I.R. 1930 Lah. 193. 
— — When the offence is not proved to have been 
comfnitted, accused cannot he convicted. 

Wherein a case of rape the only evidence was the 
circumstance that semen was detected on a piece of 
cloth which was recovered from the house of the ac- 
cused, and that it was also discovered on the silwar 
which was alleged to have been worn by th^ woman 
at the time, and the accused was a young man who 
was married and the woman was a grown-up woman 
who admittedly passed the night before making the 
first information report at her husband house. 

Held^ that that was a wholly neutral circumstance 
which did not help the case of either side. (Tek- 
chand, J,) Indar Singh v. Emperor. 

9 L.L.J. 384=A.LR. 1927 Lah. 867. 
u,. „ - I : in here in a case of rape and sodomy there was 
no e^ence to implicate the accused except the state- 
the girl ravished, and there was enmity bet- 
’^Wa^'the parties and there was much deSay in making 


PENAL CODE (1860), S. 376— Punishment. 

the report to police even though the police post was 

very near, 

Held : that guilt of the accused had not been estab- 
lished. {Addison, J,) Multani Ram v. Emperor. 

28 P.L.R. 235=9 L.L.J. 111 = A.I.R. 1927 Lah. 836. 

It is unsafe to rely on uncorroborated testu 

many of the woman. 

Where in a case of rape the evidence of the Sub- 
Assistant Surgeon combined with the report of the 
Chemical Examiner, shows that the complainant had 
sexual intercourse recently with some one, but shows 
no more than that there and were no signs of rape : 

Held ; that it is notoriously very unsafe to rely on 
the uncorroborated evidence of the woman alone, and 
to make it an exception to the general rule. {Maung 
Ba, J,) Maung Ba Tin v. King Emperor. 

97 LC. 180=5 Bur. L.J. 112=27 Cr. L.J. 1284= 
A.I.R, 1927 Rang. 67. 

Girl, young and innocent — Evidence of the 

girl is highly valuable — Her statemen t immediately 
after the occasion increases her credibility. 

When the victim of an offence of rape is an inno 
cent girl of tender age her evidence will carry great 
weight, A statement made by her by way of disclo- 
sure immediately after the occasion will strongly 
corroborate her credibility and go to prove the consis- 
tency of her conduct and also her want of consent. 
When a person is convicted of rape, his punishment 
will be proportioned to the greater or less atrocity of 
crime, his conduct and the defenceless and unprotect- 
ed state of the injured female whether she is a low 
native or a high European. {Kinkhede, A, J, C.) 
SoosALAL Bania V. Emperor. 82 LC. 142= 

25 Cr. L.J. 1214= A.I.R. 1925 Nag. 74. 
—In no cases is it more difficult to arrive at a 
confident verdict whether evidence is false or true 
than in cases in which women allege that they have 
been outraged or that an outrage has been attempted 
on them. Not only one has to consider the possibility 
of deliberate falsehood but those who have to arrive 
at a verdict have to consider the possibility of unin- 
tentional mis-statements- produced by hysterical con- 
ditions which are apt to be found in cases of this 
nature. {Stuart and Mukcrji, JJ,) Emperor u. 
Panna Lal. 81 I.C, 629=46 All. 265= 

22 A.L.J. 162 = 5 L.R.A. Cr. 65= 
25 Cr. L.J. 981= A.I.R. 1924 All. 411. 


’^uncorroooraiea zesitmony oj the woman not 

sufficient --Evidence of resistance a good guide to 
determine consent. 

Where there is no independent evidence in support 
of the statement of the complainant that she was 
raped by the accused it would be most dangerous to 
base a conviction on her uncorroborated testimony 
alone ; the first and foremost circumstance that can 
be looked for in cases of rape is the evidence of 
resistance which one would naturally expect from a 
woman unwilling to yield to a sexual intercoui^e 
forced upon her. Such a resistance may lead to the 
tearing of clothes, the infliction of personal injuries 
and even injuries on her private parts. Where there 
is absolutely no evidence on the record of any struggle 
having taken place nor were marks of any injuries 
found on the person either of the complainant or of 
the accused, Held that the accused cannot be said to 
have had connection with the woman without her 
^nsent. {Moti Sagar,J,) Mahla Ram v. The 
Crown. 76 i,c. 986=25 Cp. L.J. 74= 

„ ^ A.LR. 1924 Lah. 669. 

— S. 376— “Punishment. 

When a person is convicted of rape, his punish- 
ment will be proportioned to the greater or less atro^ 
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PENAL CODE (1860). S. 376-~Sentence. 
dty of the crime, his conduct and the defenceless and 
unprotected state of the injured female whether she 
is a low native or a high European. (Kinkhede, 
AJ,C.) SoosALAL Bania V, Emperor. 

82 I.C. 142=25 Cr. L.J. 1214= 
A.I.R. 1925 Nag. 7 4. 

— S. 376 — Sentence. 

— ••Offence under S. 376 should he put down with 
strong hand. 

Crimes of violence upon women who are not in a 
position to defend themselves must be put down with 
a strong hand and it would be a very sad state of 
affairs, if criminals were to carry an impression that to 
criminally assault a woman or to rape her was not a 
very serious matter and that they could always satisfy 
their unholy passion if only they were prepared to 
undergo a comparatively short term of imprisonment. 
(Five years’ rigorous imprisonment was awarded), 
(Agha Haidar, J.) Kala v. Emperor. 

116 I.G. 883 = 30 P.L.R. 437 = 30 Cr. L.J. 692 = 
1929 Cr. C.150=13 A.I. Cr. R. 97= 
A.I.R. 1929 Lah. 584. 
— — "Where evidence showed that the girl who was 
raped was unchaste the sentence of seven years’ rigo- 
rous imprisonment was held to be too severe. {Dalip 
Singh, J,) Ibrahim v. Emperor. 100 I.C. 128= 
28 Cr.L.J. 256=A.I.R. 1927 Lah. 772. 
*"■' '• " Offences under Ss. 376 and 366 — Separate 
sentences can he passed, 

A charge under S. 366 involves different elements 
and different questions of fact from a charge under 
S. 376, and therefore separate sentences for offences 
under Ss. 366 and 376 are not against the provisions 
of S. 71, 1. P. C. : 8 Bom. L. R. 120, Foil. (Broad- 
/•) Ghulam Muhammad v. The Crown. 

99 I.C. 344=7 Lah. 484=27 P.L.R. 802 = 
28 Cr.L.J. 136=A.I.R. 1927 Lah. 88. 
——Where the real offence is rape and the abduc- 
tion is an aggravating circumstance separate sentences 
under both the sections should not be given. (Fforde, 
J,) Buta Singpi V. Emperor. 89 I.C. 912 = 

26 Cp.L,J. 1440 = A.I.R. 1926 Lah. 114. 
— S. 376 — Tender child. 

Where the Court is of opinion that the -child upon 
whom an offence under 5.376, I. P. C. is com- 
mitted is unable to give relevant information in the 
matter by reason of tender years and consequent im- 
maturity of judgment, it should not examine the 
child at all: 38 All. 49, Foil. 41 Cal. 406. not foil. 
(Agha Haidar, J,) Ghulam Hussain v. Emperor. 

A.I.R. 1930 Lah. 837. 
—S. 877 — Chemical Examiner’s Report. 

In a charge of sodomy stains of semen constitute 
important evidence. Great weight must therefore be 
attached to the Chemical Examiner’s report. (Tek 
Chand, /,) Devi Das v. Emperor. 

122 I.C. 93=10 Lah. 794 = 31 Cr.L.J. 343= 
A.LR. 1930 Lah. 318. 

—S. 377— ‘’Coitus peros.” 

Coitus per os falls within the provisions of S. 377. 
(Kincaid, J. C, and Kennedy, A, /. C.) Khanu v. 
Emperor. 87 LC- 97 = 19 S.L.R. 327= 

26 Cr.L.J. 943= A.I.R. 1925 Sind 286. 
-S. 377— Evidence. 

A charge under S. 377 is one very easy to bring 
and very difScult to refute. Therefore, the evidence 
in support of such a charge has to be very convincing. 
(Broadway, J.) Emperor v. Sain Das. 

94 I.C. 257=8 L.L.J. 180=27 Cr.L.J. 693 = 
27 P.L.R. 363= A.I.R. 1926 Lah, 375. 
— Ss. 378 & 379. 

Bona:-j5de olaim, 


PENAL CODE (1860), Ss. 378 & 379— Bonafide 
claim. 

Conviction and sentence. 

Evidence and proof. 

Honest belief of ownership. 

Joint ownership. 

Master and servant. 

No dishonest intention. 

Possession. 

Procedure. 

Theft and Mischief. 

Theft and similar offences. 

Types and subjects of theft. 

Miscellaneous. 

— Ss. 378 & 37 S — Bonafide claim. 

Claim of right being mere pretence ^Jurisdic- 
tion of Criminal Court if ousted. 

To constitute an offence under S. 379, 1. P. O, the 
determining factor is the intention of the taker and 
where articles have been removed in the bona fide 
exercise of .a right of ownership which is believed to 
exist the act does not amount to theft. The mere 
assertion of a claim is not sufficient to exclude the ap- 
plication of S. 378, 1. P. C. Where the claim is no 
more than a pretence, the jurisdiction of the criminal 
Court is not ousted. 

Per Curiam, — Not uncommonly the criminal Court 
is used as a lever to harass an inconvenient adversary^ 
If there is a bona fide dispute as to the ownership in 
the property itself or as to right of way the straight 
course is to approach the Civil Court for the determi- 
nation of the controversial questions of title as may 
arise between the parties. (Sen, J,) Madan J1.AL v. 
Emperor. 1930 A.L.J. 457i 

^-Charge of cutting in private forest — Concert^ 

ed move to create evidence of right’^No bona fide 
claim. 

The accused villagers were charged under S; 379 
for illegally cutting and removing trees in the private 
forest of the proprietor. The entry in the Record-of- 
Rights that the jungle was private was not rebutted 
and the accused knew that they had no right to cut 
any trees and that to take without the landlord’s con- 
sent would be theft. The mala fides of the cutting 
was evident from the fact that it was in wild excess of 
any reasonable requirements or of any customary 
right known. And it was in pursuance of a concerted 
movement to establish a right or rather to create 
evidence of a right to the only remaining jungle in 
the village in view of the approaching revisional 
settlement proceedings that the accused deliberately 
defied the law : ^ 

BLeld : that the defence of a bona fide claim of 
right was untenable as the accused had acted dis- 
honestly. (Macpherson,J*) Jaigi XIraon v. Empe- 
ror. 119 LC. 887-80 Cr.L.J. 1100= 

1929 Cr.C. ?54 = A.1.R. 1929 Pat. 502- 
^—^Property in possession of A and A raising 
crops thereon'^Pemoval of crops by B — Plea not 
open. 

It is a well-settled principle of law that if property 
is taken under a bona fide claim of right, it will jUOt 
amount to an offence under S. 379, even though 
the claim may be ill-founded in law or in fact ; 
44 Cal. 66 ; A. I. R. 1524 Pat. 125 ; 1 P. L. T- 121; 
1 P. L. W. 155 ; 2 P. L. W, 49 and 4 P. L. W. 2^1. 
Ref. 

It must, however, be remembered that the claim 
put forward by the accused must be an honest one 
and it will be of no avail to him as a defence if it is 
found to be a mere coloturable pretence to obtain and 
keep possession of the property. The decision on 
this point will depend in each on the circtw- 
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PENAL CODE (1860). Ss. 378 & 379--Bonafide 
claim* 

stances of that particular case, but it may be safely 
laid down as a general proposition that in cases 
where the alleged theft consists in the removal of 
crops grown on land, the most vital q^uestion to be 
investigated is as to which of the parties had grown 
the crops and a decision on this point will in the 
majority of cases enable the Court to come to a 
definite conclusion as to whether the claim of the 
accused is made in good faith or is a mere pretence, 
but it cannot be laid down as a universal rule 
that in every case where A removes crops grown by 
B, A necessarily commits an offence under S. 379, 
Penal Code : 9 C. W. N. 974, Expl. ; 27 CaL 501 
and 4 C. W. N. 190. Rel. on ; A. I. R. 1921 All. 158, 
Ref. 

But where a person is not in actual possession of 
the land for a number of years and knows that the 
land is in possession of another person and that other 
person has grown the standing crops on the land 
and still removes the crops, he cannot contend that 
he removed them in a bona fide claim of right. 
(Fazl Ali,J.) Abdul v. Emperor. 113 I.C. 684=: 

10 P.L.T. 57=30 Cr. L.J. 511 = 
12 A.I. Cp.R. 311=A.I.R. 1929 Pat* 86. 
'"^’—r-IHsobedience of judicial order. 

Where a Magistrate issued an injunction on the 
accused restraining him from fishing in a certain tank 
but this he disregarded, 

Held : that it was impossible to hold that the accus- 
ed acted under a bona fide claim of right: 15 Cal. 388; 
15 Cal. 390n ; 15 Cal. 392n ; and 15 Cal. 402 ; Dist. 
(Chotzner and Gregory, JJ.) Sreenibash Mahata 
V, Emperor, 109 LC. 229 « 

10 A.I. Cp.R. 209=29 Cp. L.J. 501 (Cal.). 

Existence of a bona fide claim — When rerno^ 

val amounts to theft indicated* 

It is quite possible that a person may have a claim 
which he believes to be good and yet in asserting that 
right he may do something which he knows he has no 
right to do. For instance he may know perfectly well 
that his claim is disputed and that if he wishes to 
enforce it his proper course is to do so by having 
recourse to the Courts, If knowing that, he prefers 
to take the law into his own hands by removing the 
prope^ from the possession of his opponent, knowing 
that his opponent also lays claim to the property, 
then bis act is dishonest and amounts to theft. He 
has caused wrongful gain or possession to himself 
and wrongful loss of possession to his opponent. 
(Carr, J.) Rangaswamy v. Emperor. 

109 I.C. 683=6 Rang, 54=29 Cr. L.J. 603= 
10 A.I. Cr.R. 290 = A.I.R. 1928 Rang. 113. 
—The seizure of a thing in the assertion of a 
bona fide claim of a right though illegal does not 
amount to an offence in the absence of proof of 
the element of dishonesty: 44 Cal. 63, Foil. (Findlay, 
/.C.) ZiLiA V, Emperor. 105 I.C. 661= 

28 Cr. L.J. 949 = A.I.R. 1927 Nag. 404. 
—In a case under S. 379 where the accused 
alleges a bona fide claim of right to property to which 
the offence dealt with has reference, the question to 
be decided is not whether the alleged right would 
stand the test in a Civil Court ; what is essential to 
Igonsider is whether the accused establishes the plea 
tetothe bona fide claha of right. (Sen,J.) Bhan 
Prasad Chaudhury v. Barahamdeo Chaudhury. 

103 I.C. 840-28 Cr. L.J. 760= 
A.I.R. Id27 Pat. 385. 
— The. ijemoval of property under a bona fide as- 
does not constitute theft, even though 
m ^ .oye ; which i§ not valid in Inw, Where 


PENAL CODE (1860), Ss. 378 & 379— Evidence and 
proof. 

such a claim is raised, the Court has no right to 
convict unless upon the whole of the evidence it 
comes to the conclusion that the claim set up is not a 
genuine one. (Fforde, /.) Ismail v. Emperor. 

96 I.C. 879* 27 P.L-R. 635=27 Cr. L.J. 1023= 
A.I.R. 1926 Lah. 683. 

Claim of right though unfounded is a good 

defence if the claim is bona fide. 

Removal of property in the assertion of a bona fide 
claim of right, though unfounded in law and fact 
does noi constitute theft but a mere colourable pri 
tence to obtain or keep possession of property does 
not avail as a defence, 44 C. 66 Rel. on. The fact 
that the things alleged to be stolen were removed 
secretly and were despatched by railway under wrong 
description is not sufficient to indicate, that the ac* 
cused had any dishonest intention in removing them. 
(Moti Sagar, J,) Harnam Singh v. The Crown. 

81 I.C. 185==5 Lah. 56 = 25 Cr. L.J. 697= 
^ A.I.R. 1924 Lah. 453. 

— Ss. 378 and 379 — Conviction and sentence. 

Theft of silver anklet from child — Deterrent 

sentence* 

Theft of Silver anklet from a child calls for a deter- 
rent sentence because it very often leads to murder. 
(Jackson, J,) Syed Khader Sahib v* Emperor. 

1930 M.W.N. 173. 

— - — .A conviction under S. 401 cannot be consider- 
ed bad in law merely because the evidence on the 
record would also have justified a conviction of a 
specific offence under S. 379 or 392. (Raza, J.) 
Lale V* Emperor. 118 I,C. 423= 

6 O.W.N. 441*30 Cr. L.J. 922= 
1929 Cr. C. 143 = A.I.R. 1929 Oudh 321. 
"—Where cattle stealing is very rife in a particular 
locality, a severe sentence should be passed. (Shadi 
Lai, C* J.) Emperor v* Seda. 103 LC. 107= 

•48 Cr.L.J. 631 = A.I.R. 1927 Lah. 893. 

Cattle theft in Sind-^Deterrent punishment 

is necessary — Summary trial improper. 

In Sind, where cattle-thieving is so prevalent and 
the offences of cattle theft so often go unpunished, it is 
necessary that deterrent sentences should be imposed, 
and a Court which decides to try such a case sum- 
marily is not exercising its discretion in a proper 
manner. (Percival, J.C. and Aston, A* J, C*) Amir 
Bux V* Emperor. 105 I.C. 671=28 Cr. L.J. 959= 
9 A.I. Cr. R. 153= A.I.R. 1927 Sind. 257. 

^The mere fact that the thing stolen is not of 

itself of any value does not make the offence of no 
importance so as not to be punished at all. 
(Kennedy, J* C. and Raymond, A* J* C*) Moti 
Walad Jaromal V* The Crown. 83 hC, 893* 
17 S.L.R. 260=26 Cr. L.J. 189= 
A,I.R. 1925 Sind 21. 
— ; — Identity of property and ownership of com- 
plainant must be proved. (May Oung, J*) Maung 
E Gyi V* Emperor. 81 1. C. 106=1 Rang. 620= 
25 Cr. L.J. 618*A.I.R. 1924 Rang. SI.* 
— Ss. 378 & 379 — Evidence and Proof. 

Accused were seen in the company of deceased on a 
previous night. Next morning accused were found to 
be in possession of clothes and other articles belonging 
to deceased. 

Held, that in absence of direct evidence, circum- 
stances, though raising a strong suspicion against' 
accused are not sufficient to convict them either under 
S. 302, or under S. 392, but they are guflty either 
under S. 411 or S. 379. 20 C.W.N. 166; 13 Cr.L.1.249; 
40 P. W..R. 1914 Cr ; and A, I. R. 1922 AU. 340 ; 

(TLafar AJi Qoldsfream^ JJ,) MCI|XmM 4 P| AU 
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PENAL CODE (i860}. Ss. 378 & 379— Evidence and 
proof. 

D. Emperor. 112 I.C. 212=10 L.L.J. 525= 

29 Cr. L.J. 996 = A.I.R. 1929 Lah. 61. 

Accused cutting Jhalasi in area not included 

in his right^Absence of right has to be proved by 
prosecution^ 

An area of 1,1CX) bighas was attached and the 
accused cut jhalsi within that area. Prior to the date 
of cutting the accused obtained delivery of possession 
of a portion of the attached area extending to about 
345 bighas. The Trial Court below assumed, that, 
unless the petitioners proved that they cut from with- 
in the area of 345 bighas of which they got possession 
they must be considered to have committed theft and 
they were convicted of ofiences under Ss. 379 and 
143, Penal Code. 

Held^ that it was for the prosecution to establish all 
the ingredients of the oftence punishable under S. 379. 
The Crown ought to have shown that the petitioners 
were not cutting within that area of which they had 
obtained delivery of possession. {.Macpherson , J .) 
Tulsi Mahto o. Emperor. 1C7 LC. 529 = 

29 Cr. L.J. 259 = 9 A.L Cr. R.343= 
A.I.R. 1928 Pat. 249. 
——In a prosecution under S. 379, for stealing 
paddy from a plot, the accused relied on a bona fide 
claim of right. The accused were declared by the 
High Court to be in possession of two plots in pro- 
ce^ngs between the same parties under S. 145, 
Cr, P. Code. The complainants were the lessees of 
six plots of a person from whom the two plots above 
referred to were bought by the accused. 

. Held, that it was incumbent on the prosecution to 
prove that the plot in question was not comprised in 
the two plots of which the accused were declared to 
be in possession by the High Court and that in the 
absence of such evidence conviction cannot be sus- 
taiued. (Se#?, /,) Bhan Prasad Chaudhury v, 
Barahamdeo Chaudhury. 103 LC. 840= 

28 Cr. L.J. 760=A.I.R. 1927 Pat. 385. 
— Sb: 378 & 379— Honest belief of ownership. 

— ' ' Accused believing that the property was his 
and removing it from vendee of his partner — Ho 
theft is committed, 

, The essence of the offence of theft is dishonestly 
taking of moveable property out of the possession of 
^me person. Removal of property out of the posses- 
sion of the vendee of accused’s partner under a 
mistaken notion of law, believing that the property I 
belonged to accused and that he had the right to take I 
the goods until the balance of the money due to ao 
au^d from the vendor was paid, does not amount to 
an offence of theft. (Suhrawardy and Cuming, JJ,) 
Hamid Adi v. Emperor. ^1 1. c. 256= 

52 Cal. 1015=27 Cr. L* J. 80=A.LR, 1926 Cal. 149. 

y - - -A ccused removing crops honestly believing that 

they were his commits no offence. 

Where the complainant and the accused had ffelds 
adjoining each other and the accused removed some 
crops from the complainant’s held under the impres- 
sion that the crops were owned by him and therefore 
he was entitled to them, 

. Held ; that the accused was not guilty of theft in 
jjemcving the crops. (-Ross, J,) Bodh Kish an Goal a 
u* Emperor, , 72 1.0. 614=4 P.L.T. 608 = 

24 Cr. L.J. 454=A.I.R. 1924 Pat. 125. 

— Oroj^s removed by accused thinking them to be 
Ms— offence. 

' Where accused removed crops on land which had 
pMsed to another raider a dvil Court decree against 
me ‘landlord of ' accused, thfe accused thinking that 
c^ope^ had not passed under the decree,- - 

Cr* D.— 132 


PENAL CODE (1860). Ss. 378 & 379— No dishonest 
intention. ^ 

Held, the removal of crops was not dishonest; 
3 L.B.R. 128, Dist. {Heald, J.) SiT Pein v. Empe- 
ror. 81 LC. 345=2 Bur. L.J. 160=25 Cr. L.J. 809=- 

A.LR. 1924 Rang. 72, 
— Ss. 378 and 379 — Joint ownership. 

jointly owned animal, in possession of one co- 
owner. taken away by the other — Latter is not guilty 
unless he acts dishonestly, (Tek Chand, J.) Hasni v. 
Emperor. 103 LC. 847=28 Cr. L.J. 767 = 

A.LR. 1927 Lah. 650. 
Per Fawcett,]. — It is not necessary that there 


should be 'exclusive possession.’ There can be theft 
by a person who is in joint possession of the stolen 
property: 10 Mad. 186 Ref. (Fawcett and Coyajee, JJ.) 
Vallabhram V. Emperor. 94 LC. 881 = 

27 Bom. L.R. 1391=27 Cr. L.J. 689 = 

A.LR. 1926 Bom. 122. 
— Ss. 378 and 379— Master and servant. 

Servant taking away master's goods in lieu 

of wages without his consent— Theft is committed. 

The accused was employed by the complainant prt 
wages. His wages for several months were due from 
the complainant and so he took away 15 Baras worth, 
about Rs. 16 belonging to the complainant and refuscdi 
to give them back until his wages had been paid. 

Held ; that technically the offence of theft was 
committed, (Sulaiinan, J.) Mata Prasad v. Jokku 
102 LC. 339=8 L.R.A. Cr. 77=7 AJ. Cr- R. 503= 

28 Cr. L.J. 531 = A.LR. 1927 All. 470. 


Servant knowing his master had no right to 

complainant's goods and assisting in removing, 
commits theft. 

Where accused, a servant of co-accused knew per- 
fectly well that his master was removing the goods of 
complainant without even a pretence of right and yet 
he assisted him in doing so, 

Held that the servant clearly acted dishonestly 
and was guilty of theft, (9 C. W. N. 974, Dist.) 
(Maepherson, J.) Barhmdeo Rai v. Emperor. 

90 LC. 439=7 P.L.T. 272=26 Cr. L.J. 1559 = 1 
A.LR. 1926 Pat. 36. 

— Ss. 878 & 379— No dishonest intention. 

-Sale of moveable— Part of price not p'did 


— Vendor's notice to vendee and removal of pro- 
perty sold. 

A woman contracted to deliver a barge to certain ’ 
person on payment of money. Some earnest money 
and part payment were made and the barge was 
brought over to the place of its delivery. The vendee 
f 2 uled to pay the balance. After notice to the vendee 
the woman took away the barge. 

Held : that under the circumstances there was no 
dishonest intention in seizing the barge and ho theft 
was committed by the woman, when she took away 
her ba^e on giving notice to the vendee, (Bcatfmont 
C.J. and Madgavkar, J.) SitabAi PuRSHCTTAM v. 
Emperor. 82 Bom* L-R-H^O— 

A.LR. 1930 Bqm. 488. 

, Suit for possession — Suit decreed, app^dl 

pending — Delivery of possession given to decree- 
holder— Judgment-debtor cutting and removing 
crops— Offence under S. 379 is not committed* ' - 

The landlord sued A and B for possession ’ of a 
holding transferred by A (plaintiff^s raiyat) to B* ‘ ’The 
suit was decreed and an appeal was filed by A.' In ’ 
the meantime the landlord obtained delivery of pos-* 
session but A cut and removed the • crops* after the 
deliv^ was given and he was convicted of theft. 

Held : that under the ^ch^’fejltostauces theactO^' 
cafihdt be said ’to have -apy of' hiring 

gain to him or wrongful loss to 
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PENAL CODE (1860). Ss. 378 & 379— No dishonest 
intention. 

S. 379 is alwajrs of most doubtful applicability to this 
class of cases in -which the question of property is 
only in course of determination in a civil suit. {Mao- 
pherson,JJ Sobha Mahton v. King Emperor 
99 I.G. 104=8 P.L.T. 79=28 Cp. L.J. 72= 
7 A.I. Cr. R. 446= A.I.R. 1927 Pat. 130. 
—Accused purchasing trees at auction held by 
President of the MunidpSity to whom they belonged 
—Accused removing the trees before confirmation of 
sale by the Board— Accused is not guilty. (Daniels J.) 
FaBuq Husain v. Emperor. 98 I.C. 385 

7 L.R.A. Cr. 140= 27 Gr. L.J. 1313. (AIL). 

Complainant undertaking to repair certain 

article^ hut not finishing it in time — Accused re- 
moving that article hy force is not guilty. 

The complainant took some artide belonging to 
the accused for repairs on promise to finish them 
within 6 or 7 days. Not having finished with com- 
plete repairs within the time stipulated, the accused 
went to his shop and took fordble possession of the 
article. 

Held : that the accused was not guilty of theft as 
the removal of the artide was not dishonest. (Suhra- 
wardy and Panton, JJ,) E.J. Judah Emperor. 

90 IX. 289 =53 Cal. 174= 29 C.W.N. 1011 = 
26 Cr.L.J. 1503= A.I.R. 1926 Gal. 464. 

Theft^-^Ouilty intention ahsent-^Offence is 

not committed, 

- Accused, an illiterate cultivator applied for Letters 
of Administration with the will annexed to the estate 
of his deceased uncle who had made a registered 
Will in favour of the accused. Before Letters of 
Administration were granted, but at a time when the 
accused had no suspicion that a caveat was likely to 
be entered by the uncle’s widow, he removed certain 
property which was in the possession of the widow 
but which formed part of the property bequeathed to 
the accused under the WiU. Subsequently, the 
widow entered a caveat and charged the accused with 
th^. 

. Held : that the conduct of the accused did not dis- 
close the presence of a guilty intention and, therefore, 
he could not be convicted of theft. (Sanderson, CJ, 
and Chotzner,J,) Dulal Bachar v. Emperor. 
85 I.C. 940=26 Cr. L.J. 632=A.I,R. 1926 Cal. 241. 

Intention to cause wrongful loss absent^ 

Charge under S, V3<h-Charge under S. 427 is not 
sustainable. 

Where a Magistrate came to the conclusion that no 
charge could be framed under S. 379. there being no 
intention of causing wrongful gain to one person or 
wrongful loss to another person. 

Held*, that a charge under S. 427 cannot be 
^tained,. (Mukerji, J,) Gokul Prasad u. Debi 
86 I.C. 284=28 21 = 

6 L.R.A.Gr. 60=26 Cr.L.J. 748= A.I.R. 1925 All. 311. 
— — —Removal of some bricks which had been left 
i™g for eight years is not necessarily an offence of 
theft (Baguley, J,) Takil Tuini v. Emperor. 

84 LC. 435=26 Cr.L.J. 291=3 Bur. L.J. 197= 
A.I.R. 1926 Rang. 118. 
■“Sb. 378 k 379— Possession. 

In order to raise legitimately the presumption of 
theft, the possession of stolen, .property should be ex- 
du^ve as well as recent. (Rufichand Bilaram and 
ueSoMza, A. J, Cs.) Majlarao v. Emperor. 

Ill LC. 732 =23 S L.R. 5=29 Gr.L.J. 924= 

. ... A.I.R. 1929 Sind9. 

actual possession^Actual 
oy. servant gr effective ctmtrol 


PENAL CODE (1860), Ss. 378 & 379— Procedure, 

* If the accused is not in manual possession of the 
stolen artide, there must be evidence to prove that 
the stolen property was found either in the manual 
possession of the wife, clerk or servant of the accused, 
or that it was found in a place and under circum- 
stances so as to justify the inference that the accused 
knew of its existence at that place and that the same 
was under his effective control. (Rupchand Bilaram 
and DeSouza, A,J. Cs.) Malaro v. Emperor, 

111 I.C. 732=23 S.L.R. 5=29 Cr.L.J. 924= 
A.I.R. 1929 Sind. 9. 
Conviction against more persons than one on 


the ground of joint possession of stolen property 
can he secured only on proving actual possession of 
each or constructive possession with intention of 
joint exclusive use. 

To secure conviction against more persons than 
one on the ground that all such persons were in joint 
possession of the stolen property, it must be proved 
that the stolen property was either in the physical 
possession of each one of the accused or else that it 
was in the possession, physical or constructive, of one 
or more of them on behalf of and to the knowledge of 
the other accused persons and that each one of them 
intended to possess it for their joint use and to the ex- 
dusion of persons other than themselves. 

Applicants -with two other porters and a constable 
were travelling in a train. At the station the van was 
searched. A jar containing ghee was found covered 
with bedding and dothing said to belong to applicants 
and other porters. On this evidence, the applicants 
were convicted of theft. 

Held*, that possession of the jar could not be attri- 
buted to any of the applicants, individually or jointiy, 
The conviction was, therefore, bad. (Rupchand 
Bilaram and De Souza A, J, Cs.) Malaro v, 
V, Emperor. Ill I.C. 732=23 S.L.R. 5= 

29 Gr.L.J. 924=A.I.R. 1929 Sind 9. 
Where accused was caught at night time in the 


vicinity of some cattle which had been tethered on the 
complainant’s square and near which complainant and 
his brother were sleeping. 

Held : he cannot properly be held guilty of an 
attempt to commit theft but no doubt that he commit- 
ted the offence of criminal trespass, {Brasher, J,) 
Nauranga V* Emperor. 71 LC. 792= 

24 CP.L.J. 248=A.I.R. 1924 Lah. m, 
— Ss. 378 k 379 — Rrocedure. 

— Accused acquitted because of incomplete 
evidence^^uhject of theft should not he made over 
to him-*~Complainant retaining possession of the 
property cannot he required to execute bond tUl 
disposal of question of title. 

It is an ordinary rule of law that when an accused 
is acquitted of a charge of theft and the property found 
with him is not found to be the subject of thdt he & 
entitled to recover that property, but where the 
property is found to be the subject of theft and an 
acquittal is due to incomplete evidence property will 
not be delivered to him. 

There is no authority for holding that a oriminail 
Court is competent to direct the complainant to 
execute a fresh bpnd till the disposal of the question 
of title to the property, which vras the subject of theftr 
by a civil Court. (Duval and G. N, Roy, JJ,) Rasul 
Khan v. Emperor. 89 LC..91=44 C.L.J. 205= 
28 CP.L.J. 59=A.I.R. 1927 Cal. 6L 
-Stealing fish — Accused separately ^gc^ed^ 
No evidence as to common object — Convictions igcre 
set aside because of illegal joint trial, V 

Several accused wefe tried fc^ethpr and 
Ss. 379 and 447 fojr^stealii^ 
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PENAL CODE (1860), Ss. 378 & 379-~Procedure. PENAL CODE (1860), Ss. 378 & 379— Types and 
same transaction ; they were all separately engaged in subjects of theft. 

fishing and there was no evidence of common object or issuing removal pass and the bill of title to timber on 
common intention. They were merely several poachers the understanding that timber to be removed was 
gathered in the same place at the same time. timber covered by the license and thus the consent is 

Held : that their joint trial was not a mere irregula- given under a misconception of fact there is no such 
rity, and that their conviction must be set aside : consent as is meant by S. 378 and in such circum- 
A. I. R. 1926 All. 334 and 33 Mad. 502, Dist. (Jack- stances ofience of theft of timber is committed ; 
sow, /.) Samiullah Sahib v. King Emperor. 1 Bom. 610, Dist. {Brown, J,) Maung Ba Chit v. 

98 I.C. 597=50 Mad. 735=25 M.L.W. 858= Emperor. 122 I.C. 273=7 Rang. 821« 

38 M.L.T. 37=27 Cp.L.J. 1381= 31 Or. L.J. 387=A.I.R. 1930 Rang. 115, 

A.I.R. 1927 Mad. 177=51 M.L.J. 692. X, a Mahomedan, sacrificed a cow in the house 

. — Offence charged must he explained to jury — and with the apprehension that a she-calf in his house 

Theft case---Removal must be dishone$t“~-**Dis~ also would be similarly sacrificed by him, Hindus 
honestly^* must he explained to jury, gathered near his house. With the interference of the 

It is the duty of the Sessions Judge to explain police a compromise was arrived at and X agreed that 
clearly to the jury the ofience with which the accused the calf should be tied in the courtyard of his neigh- 
are charged and in doing so the Judge should keep hour, who was a Hindu. But after the calf was so tiied 
before him the words of the section defining the the petitioner arrived and at his order the calf was re* 
offence. moved elsewhere. 

In case of theft removal must be done dishonestly Held : that although the calf was at the time of 
and the word '‘dishonestly,” must be explained to the removal in the neighbour’s courtyard, it was still in 
jury. (Vevadoss and Waller, JJ,) VenkatiGADu the possession of X, 

n. Emperor. 97 I.C. 951=25 M.L.W. 515= HeM : further that the facts of the case brought 

27 Cp.L.J. 1191 = A.I.R. 1926.Mad. 1121. the petitioner within Ss. 23 and 24 and so he was 
■H50. 878 & 379 — Theft and Mischief. guilty under S. 379 and a sentence of 3 months’ rigo* 

Where theft of an animal has been committed, the rous imprisonment was not excessive : 25 Cal. 416* 
mere killing of it afterwards by the person who stole not Appr.: 15 All. 22, not AppL: 22 Cal. 1017 (F. B.), 
it, for the purpose of eating it himself cannot add Rel. on and 15 All. 299, Appr, (Macpherson, J,) 
another offence. (Adami and Bucknill, JJ,) Hus- Jagannath n. Emperor. 115 I.C* 895= 

SAIN Bukhsh Mian v, King-Emperor. 30 Cr.L.J. 556=10 R.L.T. 583 = 

85 I.C. 351 = 7 P.L.T. 36=3 Pat. 805= 12 A.I.Cp.R. 360=A.I.K. 1929 Pat. 529. 

26 Cp.L.J. 277= A.I.R. 1925 Pat. 35. Removing cattle from pound without paying 

•—Where after a thief has stolen and slaughtered fee amounts to theft, 

an animal, another person joins him in skinning the Where a person, whether he is the owner or a 
dead body, the latter is not guilty either under S. 379 stranger, removes cattle from the pound where they 
or S. 429. (Adami and Bucknill^ JJ,) Hussain are secured, without paying the legitimate fee, he has 
Bukhsh v. Emperor. 85 I.C. 351=3 Pat. 805= undoubtedly the dishonest intention of saving himself 
26 Cp.L.J. 277=7 P.L.T. 36 = A.I.R. 1925 Pat. 35. the fee, and his act amounts to theft 1 Weir 716 Not 
— Ss. 378 & 379— Theft and similap offences. Appr. (Krishna PandalaiJ,) Veerasami Naicken 

- Difference between offence of theft, cheating. In re, 1930 M.W.N. 529. 

criminal misappropriation and criminal breach of Oxioner reserving cattle attached under 

trust, warrant — Irregularities in warrant— ■'Jurisdiction 

An easy method of differentiating between the of attach if affected’-Attachment of cattle 

offence of theft, cheating with delivery of property, ^ot permitted by law Effect, 
criminal misappropriation and criminal breach of Under certain circumstances an owner of property 
trust is to find out whether the original taking was pay be guilty of stewing his own property if he takes 
honest or dishonest and whether it was with the con- fbe possepion of another person. Where an 

sent of the owner or without it. In theft the original amin in good faith and under the authority of a 
taking is without honesty and without the consent of warrant attached certain buffaloes belonging to the 
the owner, and in criminal breach of trust it is with accused and the latter subsequently effected reserve 
both. In obtaining property by cheating the taking is of the cattle in the possession of the amin, Held, 
dishonest but with the consent of the owner, and in that an offence under S. 379, 1,P.C. had been consti* 
criminal misappropriation it is honest but without the tuted. In such a case the mere fact that there were 
consent of the owner. (Hallifax, A, J, C.) Nar- certain irregularities in the warrant, namely that it did 
SINGHDAS Marwari V, Emperor. 166 I.C. 678= »ot contain particulars of the date or month, or the 
9 A.I.Cr.R. 282=29 Cr.L.J. 86= circumstance that under the law the cattle were not 
A.I.R. 1928 Nag. 113. liable to be attached was immaterial. 

—Sa. 378 & 87£— Types and subjects of theft. Per Krishna Pandalai,J,—^' Only in cases where 

A creditor by taking any moveable property of the an irregularity goes to the root of the authority of the 
debtor from the debtor’s possession without his con- person executing a warrant does that warrant cease to 
sent with the intention ot coercing him to pay his be legal. The omission of the date although an 
debt commits the offence of theft as defined in S. 378: irregularity was not such as to deprive the amin or his 
18 AIL 88 and 22 Cal. 1017 (F.B.), Foil. (Uirza and jurisdiction to execute the process ”, {Beasley, CJ,, 
Broomfield, JJ,) Emperor v, Ganpat Krishnaji. and Krishna Pandalai, J,) Venkanna, In re,. 

82 Bom. L.R* 351 = A.I.R. 1930 Bom. 167. 1930 M.W.N* 90* 

Bicensee cutting 'timber npt (xrvered by , .. . ^ ..pjsh confined in a pond from where they 

license— Removal pass given under mistake— Ho cannot escape, but can be caught by baling out 
consent, water, can be the subject of theft. (1914) M.W.N, 168 

Where the licensee cuts down trees in the Govern- Foil. (Ananthahrishna Aiyar,J,) Nokolo Behara, 
ment forest which are not covered by his license and In re* I0j5 1.& 826=51 Mad* 333= 

Vrhere the person authorized to give consent to remove ^ H. Cr- C*, 185=9 A«I. Ce. B* 216= 

th^ out of the possession of Government gives it by 28 Or* L.J. 1002 = 1927 M.W.If. 
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IPENAL CODE (1860), Ss. 378 & 37S— Types and 
subjects of theft. 

26 M.L. W. 651 = 39 M.L.T. 588 = 
A.I.R. 1928 Mad. 20=53 M.L.J. 759. 

Crops attached by Magistrate^Removal of 

the crops, kniowing attachment, amounts to theft. 

Where the Magistrate attached certain crops about 
which there was a dispute pending between the 
accused and the other party, and the accused subse- 
quently removed the crops with the knowledge that 
'the crops had been attached : 

Held : ih 2 X the subsequent removal of the crops 
was a dishonest removal and the offence committed 
was theft. {Percival, J, C., and Aston, A.J.C.) 
Rahimdino V, Emperor. 105 LG. 813= 

22 S.L.R. 151=9 A.I. Cr. R. 165 = 
28 Or. L.J. 989 = A.LR. 1928 Sind 68. 

Where the property is attached by receiver, 

'any person removing the same with knowledge of 
such attachment, from receiver’s possession without 
receiver’s knowledge is guilty of theft even though he 
may be a person legally entitled to the property : 
8 A,L,J. 656, Ref. (Sulaiman and Mukerji, JJ.) 
Kamla Pat v.Emperor.- 95 I.C. 940=48 All. 368 = 
24 A.L.J 364=7 L.R.A. Or. 81- 
27 Cr. L.J. 860-A.I.R. 1926 All. 382. 

, ^ash is not property except if tt can be 

identified in specie. 

Cash is not, strictly speaking, property except in so 
far as it is capable of being possessed and identified 
in specie. If it is certain that the actual coins found 
•on the thieves or receivers of stolen property are the 
^tual coins which have been the subject of theft then 
it is permissible to treat such cash as stolen property. 
It is often safer in such cases to inflict a fine and to 
apply the coins found on the person of the accusal 
towards the payment of fine, and then to apply the 
amount of fine if necessary to compensation. But in 
no conceivable way can coins which have been put 
mto circulation and passed on to the public be treated 
.in the same way as stolen coins actually remaining in 
the possession of the thieves. The principle of caveat 
empior never applies to currency coins. {Kennedy, 
JiC, and DeSouza, A.J,C.) PuRsu v. Emperor. 

89 I.C. 259=18 S. L-R. 218=26 Cr. L.J. 1315 = 
A.I.R. 1926 Sind. 17. 

■ If a person extracts one of the papers from the 

file in the possession of another, which the person 
extracting has been allowed to inspect, he is guilty of 
theft. (Martineau, J.) Radha Kishen v. The 
Crown. 86 LG. 671= / L.L.J. 118=26 Cr. L.J. 847- 
26 R.L.R. 99=A.LR. 1925 Lah. 327. 

— Buffalo attached — Accused claiming as owner 

xand taking it away by force is guilty. 

Where the accused took away forcibly a buffalo 
which was under attachment, 

Held, that he was guilty of theft notwithstanding 
he claimed the buffalo as his own. If he thought 
himself aggrieved he was bound to seek his remedy in 
a lawful way and was not entitled to take the bufiado 
put of the'custody of the Court in which, so long as 
it was under attachment, it was. 8 A. L. J. 656 Foil. 
^{Daniels, J,C.) Lal Bahari v, King-Emperor. 

86 I.C. 969 = 12 159=2 O.W.R. 202- 

. 26 Cr. L:J. 905= A.I.R. 1925 Oudh 464. 

A thing does not become res-nullius merely on 

\He owner of it determining to destroy or abandon 
It continues to he his property until completion 
the process of abandonment or destruetion-^Abs- 
Of currency note which' had been held up by 
for destruction is theft, though the 
done at the time 


PENAL CODE {I860), Ss. 378 & 37£—Miscellane- 
ous. 

A very clear distinction must be drawn between an 
intention to destroy and to abandon and an actual 
destruction and abandonment. The very fact that 
the owner of the property intends to destroy or aban- 
don that property and hands it over to some person to 
effect those purposes is a clear indication that he 
still maintains his rights as the owner of that property 
and that those rights subsist until the abandonment 
or destruction is completed, 16 S.L.R. 197. (Referred 
to). As long as the destruction or abandonment is 
not fulfilled and as long as it is still in the hand of the 
owner to countermand such destruction or abandon- 
ment, the property is still the property of the owner 
^d the taking it out of his possession is theft, and 
improper use of it is breach of trust. Abstraction of 
currency note which has been held up by the 
currency oflficer for destruction is theft though at the 
time of abstraction, the process of destruction had 
partly been done. {Kennedy, J, C. and Raymond, 
A,J .C.) MoTi Walad Jaromal V. The Crown. 

83 I.C. 893=17 S.L.R. 260=26 Cr. L.J. 189= 
A.I.R. 1925 Sind 21. 

; Water when conveyed in pipes and so reduced 

into possession can be subject of theft. {Daniels, J,) 
Mahadeo Prasad v. The Crown. 75 I.C. 159= 
46 All. 680=21 A-L-J. 654 =4 L.R.A. Cp. 134= 
24 Cr. L.J. 911=A.I.R. 1924 All. 131, 

-^Rightful owner of land allowing another to 

cultivate land and taking crops when ready is 
guilty of theft. 

When a person is appointed guardian of a minor’s 
property his duty is to get into his own hands all the 
property belonging to the minor that he can. But if 
it is held against him by others it is not his duty to 
take forcible possession of it. He should resort to the 
law Coufts, If he allows others to prepare the land, 
sow and cultivate it and then when the crops are ripe 
with his companions takes forcible possession, the 
motive in doing so is clearly dishonest and he is guilty 
of theft. {Prideaux, A.J,C,) Tukaram v, King- 
Emperor. 77 I.C. 237=25 Cp. L.J. 349 = 

A.I.R. 1924 Nag. 311. 

Where a property is attached by an officer 

without a warrant for attachment and the accused 
removed the property, held, that there was no Valid 
attachment and that the accused could not therefore 
be convicted for an offence under S- 379 of the Code. 
{Gokul Prasad, J,) Molai v. Emperor, 

59 1. C. 411=22 Cp. L. J. 107 = 

^ ^ 2U.P.L.R.(A11.)335. 

'-"Ss. 378 & 379';— Miscellaneous. 

Attempt is an intentional preparatory action 

— Entering into cattle enclosure which is 'prevented 
by owner is attempt to commit theft. 

When a man does an intentional act with a view to 
attain a certain end and fails in his object through 
circumstances independent of his own will, then that 
man has attempted to effect the object at which he 
aimed: 13 PX.R. 1919 Cr., Foil. 

Where the accused entered a thorned enclosure at 
the well of the complainant and was about to enter a 
smaller enclosure in which the cattle were tethered 
when he was interrupted by the complainant: 

Held: that the accused intended to steal the cattle 
and that he could net carry out his intention on 
account of intervention by the » bwner and so he was 
guilty of attempt to- commit theft. {Shadi Lah 0.4*) 
jAiMALt;, Emperor. $9 1.0.'^*^ 

26 Cp. L.J. 1424=AJ.R, 1996 Lah- ^47. 

— ^Theft of two articles belonging to two? different 

persons, committed in one entei^ise constiti^j'iGhiy 
pne offence of theft and not two. {HmifaXt A4^0i] 
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PEKAL CODE (i860), Ss. 378 & 379— Miscellane- 
ous. 

Bhura V. Emperor. 90 I.C. 151= 

26 Gr. L.J. 1^95»A.LR. 1926 Nag. 89. 

—Where the accused in order to punish a boy 

tied him to a tree and then his cloth was taken away 
from him in order to put him to shame. Held that 
it was not a case of either theft or robbery. {Odgers, 
J.) P. C. Perumal, In re, 77 IX. 290= 

19 M.L.W. 272=34 M.L.T. 165 = 
1924 M.W.N. 303=25 Cr. L.J. 354« 
A.l.R. 1924 Mad. 587 = 46 M.L.J. 325. 
— S. 380 — Bona fide claim. 

Where coins were unearthed from field and taken 
possession of by several individuals, without the land- 
lord’s consent, and then the landlord’s manager 
exacted by force the coins from many persona by 
house searches and other means and took the man 
who had actually unearthed the coins, to the police 
station to get a statement from him, 

Held: that the manager was acting under a bona 
fide claim of right and his offence fell under S. 448 
and not S. 380. {Foster, J.) Thakur Prasad 
Singh v, King-Emperor. 84 I.C. 345= 

2 Pat. L. R. Cp. 205=26 Cp. L.J. 282= 
A.l.R. 1924 Pat. 665. 

— S. 380 — Building. 

— ''Building includes structure whether covered 

or not and made of any material,''^ 

A building within the meaning of Ss. 380 and 442, 
includes a structure whether covered or not and 
made of any materials whatsoever. The limitations 
imposed by the legislature on buildings referred to in 
Ss. 380 and 442 are not as to the nature of their 
structures or the materials of which they are made 
but to the use to which such structures are intended 
to be put. 

A court-yard attached to the living rooms walled 
in on all sides and provided by a door leading to the 
street comes within the purview of the section: Moir 
V. Williams, (1892) 1 Q.B. 264, Ref.; 35 P. R. 1879 
Cr; A.I,R. 1926 Lab. 28; 6 N.W.P.R. 307 and A. I. R. 
1925 Lah. 117, Foil. 57 P. R, 1887 Cr; 28 P. R. 1905 
Cr; 24 P.R. 1914 Cr. and 11 P. W. R. 1919 Cr.. Dist. 
(DeSouza and Rupchand Bilaram, A.J,Cs,) Wali 
Mahomed v. Emperor. Ill I.C. 489 = 

22 S.L.R. 466 = 29 Cp.L.J. 875= 
A.I.R. 1929 Sind 17. 
—Owner of cattle rescuing them from cattle- 
pound, consisting of only a fencing, by opening its 
door~^No offence under Ss. 380 and 454 hut under 
Ss. 378 and 441. 

The expression “building” must be regarded as 
indicating some structure intended for affording 
some sort of protection to the persons dwelling inside 
it or for the property placed there for custody. Any 
structure which does not affoid any such protection 
by itself but merely serves as a fencing or other 
means of merely preventing ingress or egress cannot 
make the place a building or a house within the 
meaning of either of those two sections. Therefore, an 
owner of a cattle who rescues the cattle from such 
a cattlepound by opening its door, does not commit 
an offence either under 8. 380 or $. 454. He is 
guilty under Ss. 378 and 441, Penal Code, in addition 
to the oftence imder S. 24, Cattle Trespass Act. 
(Srinivasa Aiyangar, J.) Lakshamana Koundan 
V, Emperor. lOO I. C. 120=38 M.L.X. 163= 

28 Cp. L.J. 248 =7 A.I. Cp. R. 410= 
A.I.1t. 1927 Mad. 343=52 M.L.J. 143. 
— B. «386'^8e;att:oRce. 

^Separate sentences under both. arc bad, 

. Separate, sentences cannot be passed under S. 457 


PENAL CODE (1860), S* 384— Extortion. 
and S. 380 of the Indian Penal Code for housebreak- 
ing followed immediately by theft ; 2 W. R. (Cr. j 63 ; 
8 W. R. (Cr.) 31 ; 6 W. R. (Cr.) 49 ; 6 
W. R. (Cr.) 92 and 5 W. R. (Cr.) 49 ; Foil. 
(Ross and Kulwant Sahay, JJ,) Makhru 
Dusadh V, Emperor. 96 I.C. 528=8 Pat. 464= 
7 P.L.T. 794=7 A.I.Cp. R. 3 = 27 Cp. L.J. 976= 
A.l.R. 1926 Pat. 367. 

— S. 380 — What is theft. 

Removal of goods from debtor’s possession by force 
to compel the debtor to discharge the debt is theft. 
(Moti Sagar,J.) Bakhta WAR v. Emperor. 

81 I.C. 138=25 Cp. L.J. 650=A.I.R. 1925 Lah. 131. 
— S. 381— Jupisdiction. 

Third Class Magistrate, 

The trial of an offence under S. 381 by a 3rd Class 
Magistrate is illegal. (May Oung, J,) King-Emperor 
V, Nga Thaung Pe. 2 Bur. L.J. 78= 

A.LRt 1924 Rang. ±2. 

—S. 381— Theft. 

Taking official papers out of officers custody 

for showing to a party's vakil is theft by servant. 
Where a clerk took ofificial papers out of the posses- 
sion of another clerk of the Tahsil office without 
Mamlatdar’s consent with a view to show them to the 
vakil of one of the parties to the case. 

Held : the facts constituted theft by clerk within 
S. ZBl, (Fawcett and CoyajeeJJ,) Vallabhram v. 
Emperor. .94 I. C. 881=27 Bom. L. IR. 1391 = 
27 Cp.L.J. 689=A. L R. 1926 Bom. 122. 
— S. 383 — No extortion. 

Demanding money for doing wfiat one is not 

hound to do, 

A Nikah Khawan is not bound to read a Nikah fpr 
a person unless he chooses to do so, and it is certjainly 
no ofience for him to demand any fee he likes fpr 
doing so. (Scoti-Smith,J,) Ni^am Din v, Th(e Crown. 
75 1. C. 542=4 Lah. 179=24 Cr. L. J. 95:8= 
A. 1. R. 1924 Lah. 162. 

— S. 383— Picketing. 

^Fines realised by picket ing^Extort ion* 

Realising fines by means of picketing is extortion 
within the meaning of S. 383, Penal Code. (Kctval, 
AJ*C.) Local Govt, v, Hanmantrao. 75 I. C. 764= 
25 Cp. L. j. 60= a. L R. 1924 Nag. Ifi. 
— B* 384— Extortion. 

....... Threat to omit to do some act which accused 

is not legally bound to do^lf punishable. 

After the crops of judgment-debtor were attached 
by officer of Court, the accused took money 
jiidgmeut-debtor promising to get the crops releas^. 
Held, no offence was committed. 

Before a person can be said to put ,any person mto 
fear of any injury to that person, it must appelar flfat 
he has held out some threat to do or ’to omit to do 
what he is legally bound to do in .th® future. On the 
other hand if all that a man does is to promise to* do a 
thing which he is not legally bound to do antf says’ if 
money is not paid to him he would ucit do that 
thing, such an act does not amount to an offence.' . 

But a threat h^ld out by the acqus^ .that he wotild 
not release the cattle belongmg to pppiplmii^ti^d 
taken away by the accused without hfe un- 
less he was^|>aid spme mon^ fop their Mes 

amount to extortion inasn^ch as he ^ put him in fear 
of injuryttohis property, namely the cattle, as he must 
have felt that his cattle would remain with accus- 
ed so long as the money was not ^paidf'to liM'. • ^This 
would be sufficient injury wfihin mctolng of 
, 5 . 44 of the Indian Penal Code, 
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PENAL COLE (1860). S. 384— Extortion and cheat- ( PENAL CODE {I860). S. 394— Robbery and murder, 
ing. ofience under Ss. 379 or 392. (Raza , ./.) Lale v. 


Habibul Ra2ak V, King-Emperok. 81 I. G. 609= 
46 All. 81=21 A.L.J. 850 =4 L.R.A. Cr. 233 = 
25 Cr. L. J. 961a:A. 1. R. 1924 AIL 197. 
— S* 384 — Extortion and cheating. 

Although there is a common feature between the 
ofience of extortion and that of cheating, yet they 
cannot be regarded as two aspects of one offence. 
(Mirza and PatkarJJ.) Ramachandra v. Emperor 
112 I. G. 586 »30 Bom.L.R. 967=29 Cr. L.J. 1082= 
A. I. R. 1928 Bom. 346. 

— S. 384— Giat of offence. 

A conviction imder S. 384. I. P. C. cannot be 
maintained when the accused had no dishonest in- 
tention in removing the property. (Jai Lai, /.) tJjA- 
GAR Singh v. Crown. 86 LG. 426 = 

26 P. L. R. 97=26 Cr. L.J. 794=7 L.L.J. 121. 
— S. 385— Attempt. 

— — J/ punishable. 

Section 385 does not expressly provide for the 
punishment of an attempt at extortion; and the limita- 
tion in S. 511 evidently relates to such offences as an 
attempt to commit suicide or an attempt to obtain 
illegal gratification which are expressly punishable by 
other sections of the Code. Therefore, a charge under 
S. 384 read with S. 511 is not bad. (Ross, J.) Hem 
Chandra Singh v. Emperor. 98 I.C. 60 = 

27 Cr. L.J. 1244= A.I.R. 1927 Pat. 89. 
— S. 383— Requisites of the offence. 

In order to constitute an offence under S. 385, it is 
not necessary that the threat ^ould be of some con- 
duct which might either constitute an offence in cri- 
minal law or which might be made the basis of a civil 
action for damages. Anything forbidden by law is 
unlawful and by virtue of the wide language of S. 43 
illegal and the threat of any such act with a view to 
exact money constitutes extortion. (Courtney Terrell, 
CJ^ and Macpherson, J ,) Emperor n. Fa^lur 
Rahman. 9 Pat. 725. 

— B. 390-^Extortion and robbery. 

— Essentials, 

It is not necessary that the extortion should follow 
immediately upon the restraint in order to constitute 
robbery, provided that there is fear of restraint at the 
time. ' (Jackson, J.) Kuthiva RowtheB v. Suppan 
, AsaBI. 99 I.C. 596=25 M.L.W. 86 = 

28 Cr. L.J. 164=7 A.I. Cr. R. 280= 
A.I R. 1927 Mad. 307. 
— S. 39C--ReBtraint— Meaning. 

- P erson asleep if can he restrained, 
“Restraint’* implies abridgement of the liberty of a 

person against his will. “Where he is deprived of his 
will po'^er by sleep or otherwise he cannot while in 
, .that condition be subjected to any restraint. (Zafar 
Alit J*) Fateh* UdUHAM MAD t>. Emperor. 

109 I.C. 682=29 P.L.R. 90=29 Cr. L.J. 602= 
10 A.I. Cr. R. 274= A.LR. 1928 Lah. 445. 
— ’S. 391— Personal grievance. 

^1/ necessary. 

For the ofience of dacoity, it is not necessary, that 
the accused should have known their victims previous- 
ly and ^ould have had some personal grievance 
Ugainst them before they would commit dacoity, 
(Wallace and Walsh, JJ,) Mottayya Pillai v. 
EMF^feOR. 117 I.C. 787=29 M.L.W. 396= 

1929 M.WiN. 194=2 M. Cr. C. 3l = 
3?y Cp. L. j. 848feA.P.R. 1929 Mad. 138= 

, 86M.L.J. 103. 

ffS. 3^rf^ou^iction. 

y ;iA|C^y imder, S. 401 cannot be^considered bad 
{ Aft b^use thb evidence on, the tecord 
ha?e justified a conyictibn cff a' specific 


Emperor. 118 I.C. 423= 

6 O.W.N. 441 = 1929 Cr. C. 143=30 Cr. L.J. 922= 
A.LR. 1929 Oudh 321. 

— S. 392— Evidence. 

P rosecution evidence insufficient’^Admission 
of accused thcd; complainant paid as hush money-^ 
Conviction if justifiable. 

It is not open to a Court to base a conviction imder 
S. 392, on insufficient evidence coupled with the mere 
fact that accused in nis statement admitted to have 
taken the property from the complainant for some 
other purpose, which was not believed by the Court. 

In the darkness of night, accused were alleged to 
have robbed the complainants of Rs, 50, which one 
of the complainants had on his person. The prosecu- 
tion evidence was insufficient by itself to justify con- 
viction. But the accused, while being examined under 
S. 342, Criminal P.C., admitted receiving Rs, 50 by 
way of fine, to hush up a criminal offence committed 
by one of the complainants. This admission, thougb 
not believed by the Court, was taken into considera- 
tion while convicting the accused. 

Held : that the evidence was insufficient by itself to 
justify the conviction of the accused. (Percival, JX), 
and Aston, AJ,C,) Saleh v. Emperor. 

120 LG. 95 = 30 Gr. L.J. 1185=24 S.L.R. 10= 
1929 Cr. C. 683= A.I.R. 1929 Sind 255. 
— S. 392— House breaking, robbery and hurt. 

— -Accused breaking info a house and carrying 

away property stolen by him^-Complainant trying to 
recover — Accused is guilty under Ss, 392, 394 & 457. 

Where the accused committed house-breaking in 
the house of the complainant and abstracted from it a 
chembu, and, when the complainant attempted to 
catch him and recover his property the accused, in 
order to the carrying away of this property • caused 
him hurt, 

Held : that the accused committed offences under 
Ss. 457, 392 and 394. (Wallace and Madhavan 
Hatr,JJ,) S. Kusangadu, In re, 86 LG. 715= 
21 M.L.W. 87=26 Gr. L.J. 859= 
A.LR. 1925 Mad 466. 
— S. 392— Misdirection to jury. 

— Offence under S, Direction to jury if 

jewels were removed after death-^The offence was 
one under S, 404. 

Where shortly after the murder, the murdered 
girl’s jewellery was discovered in the possession of the 
accused who was charged with robbery and murder 
and the Judge told the jury that, if it had been 
removed from her person after her death, the offence 
committed was one under S. 404, 1.P.C. : 

Held : that that was not a proper direction, but 
I that the question for consideration was whether the 
murde?: had been committed for the purpose of 
stealing the jewels, and if it had been committed for 
that purpose, the offence was one under S. 392. 
(Devadoss and Waller, JJ,) Maniyan, In re, 

98 LC. 488 = 27 Cr. L.J. 1368=7 A.LCr. R. 480= 
A.LR. 1927 Mad. 248. 

— S. 394— Nature of offence. 

The offence under S. 394 caunot be said to be a 
minor offence so far as dacoity is concerned, {D^aa* 
doss and Madhavan Hair, JJ,) VirdWANDITHEVAN, 
In re, 105 LC. 831=28 Cr. L.J. 1007= 

9 A. I- Cr. R. 211=1 M. Cr. C. 196= 
A.LR. 1923 Mad. 207. 
— S. 394— Robbery and murder. 

^Robbery by four — Mur derby 

Where four persons armed With deeldly weapons 
fully prepared to bomiUit mutiier in the eveUt of 
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resistance and two of them actually committed murder 
before any resistance was offered to them. Held 
that each of the robbers is equally guilty of the 
offence of murder. A.I.R. 1925 P.C. 1 (P.C.) Foil. 
{Shadi Lai, C./. and Zafar AU, J.) Said Nur v. 
Emperor. 89 LC. 718=26 Cr. L.J. 1406= 

A.I.R. 1926 Lah. 63. 

— S* 394 — ^jSentence. 

'^Whipping^When justifiable. 

Before a sentence of whipping, in addition to 
imprisonment, can be passed on a person found guilty 
under S. 394, 1.P.C., there must be also a finding that 
he himself caused hurt while committing the robbery. 
{Carr, /.) Po Thaung v. Emperor. 109 I.C. 810= 
6 Rang. 48=29 Cp. L.J. 618-10 A. I. Cr. R. 276 = 
A.I.R. 1928 Rang. 112. 

Consecutive sentences^Legality, 

Consecutive sentences in respect of convictions 
under Ss. 394 and 397 are illegal, if they are based on 
the same set of facts. {Fforde, /.) Mamrejz v. 
Emperor. 89 I.C. 390=26 Cr. L.J. 1350 = 

A.I.R. 1926 Lah. 47. 
^S. 395 — Charge and oonniction. 

Common object-^Proof of. 

A conviction for dacoity founded on a common 
object not charged, or on evidence, which does not 
prove the necessary ingredients of the offence, is not 
sustainable. (Odgers and Wallace, JJ.) Kottoora 
Thevan. In re. 'J'l I.C. 444 = 19 M.L-W. 211= 
34 M.L.T. 307=1924 M.W.N. 238=25 Cr. L.J. 396= 
A.I.R. 1924 Mad. 584=46 M.L.J. 311. 
— S. 395— ConYiction of some only. 

Five charged of dacoity — One acquitted^ 

Others if can be convicted. 

Where three known and named persons were 
charged with dacoity along with two other unknown 
men and the jury acquitted one of the three and 
convicted the other two of dacoity. 

Held ; that the conviction is not illegal. It was 
open to the jury, while holding that one of the 
accused who was supposed to have been known to 
the witnesses had not been properly identified, to find 
that the total number of dacoits was five but at the 
same time the Judge ought to have asked the jury 
whether they had considered the possible result of 
the acquittal and whether they found, even after the 
acquittal of one accused that the number of 
robbers was five. (Waller and Madhavan Nair, JJ,) 
Abbas Ali Saheb t*. Emperor. 106 LC. 341 = 
1927 M.W.N. 853 =29 Cr. L.J. 5 = 9 A.I. Gp. R. 248= 
1 M. Cp. C. 72=A.I.R. 1928 Mad. 144= 
53 M.L. J. 782. 

~^Five alleged to have committed dacoity-^ne 
turning approver^Txvo acquitted'— ^Pemaining two 
if can he convicted under S. 395. 

Where a dacoity was alleged to be committed by 5 
persons, one of whom turned an approver and two 
were acquitted. Held : the remaining two cannot be 
convicted of dacoity but should be convicted under 
S. 392 (robbery): 39 All 348 ; (1910) M. W. N. 52, 
FoH# (Tekchand, J.) Girdhar Vr Emperor. 
102 LC. 483 =28 Cp. L.J. 547=8 A.I. Cp. R. 191 = 
A.LR. 1927 Lah. 519. 

-*S. 895-<loppobopation. 

^Approver^s story— ^ffidenog of. 

Where some common thin^ were found in the search 
aaid some other things found, claimed by the accused 
to be their own, were not mentioned in the first report 
and a gun and a sword were found which were 
proved to belong to complainant but which were 
cenbhaled because the complainant did not hold a 


PENAL CODE (1860), S. 395— Evidence. 

Held : that there was no sufficient corroboration of 
approver’s story to justify conviction. (Broadway, J.) 
SuLEMAN V. The Crown. 76 I.C. 716= 

25 Cp. L.J. 252=A.I.R. 1923 Lah. 385. 
— S. 398— Directions to jury. 

—^Duty of Judge in dacoity and robbery cases. 

In cases of offences under S. 395, 1.P.C, (dacoity) 
the Judge ought to explain to the jury what is 
necessary to constitute the offence of robbery as that 
offence is defined in Section 390 of the Indian Penal 
Code. If he does not, it is a real and not merely a 
technical defect. It is not to be assumed that every 
juryman knows the legal distinction between theft 
and robbery and the defect arising from the omission 
by the Judge to explain to the jury the essential ele- 
ments of the offence of robbery is not cured by the 
fact that evidence was given in the particular case 
which if believed by the jury would warrant their 
conviction of the accused on the charge of dacoity. 
25 Cal. 711 ; 8 M. L. T. 82; 39 All. 348 ; 4 C. W. N. 
193 ; 30 Mad. 44 ; (1903) A. W. N. 232. Ref. and 
Foil. (Wazir Hasan, J, C.) Nawab Adi v. Emperor 
81 I.C. 953 = 11 O.L.J. 315=28 Cp. L.J. 1129= 
A.I.R. 1924 Oudh 411* 

— S. 395— Essentials. 

— Finding as to number of persons. 

The offence under S. 395 can be committed only if 
the number of persons concerned in the robbery is not 
less than five. Hence a finding as to the number of 
persons concerned being five or more is essential. 
(Martineau and Campbell, JJ.) LAbh Singh 
Crown. 88 LC. 513=6 Lah. 24-26 Cp. L.J. 1153= 
26 P.L.R. 139=A.LR. 1925 Lah. 3374 
—Causing fear— If necessary. 

In order that the offence of robbery be committed it 
is not necessary that fear should be caused to the 
owner of the house after the robbers have entered 
the house. If the robbers scared away the owner on 
account of tbe fear caused in his mind before they 
had been able to make an entry in his house the 
offence of robbery would be quite complete. 
(Sulaiman, J.) Yamini v. Emperor. 83 I.C. 705==? 

5 L.R.A. Cp, 81=26 Cp. L.J. 145»? 

A.LR. 1924 All. 701. 

— S. 895— Evidence* 

—'^Stolen property not found in accused's 

possession— Their names not entered in the fir0 
information report — Ho identification proceedings 
by any Magistrate— Conviction solely based on testin, 
mony of complainant — Legality. 

Where no stolen property was found in possession 
of the accused chared under S. 395 and their names 
were not entered in the first information report and 
no identification proceedings were conducted by any 
Magistrate, 

Hdd : their convictiofi sdely based upon the tesNv 
zfiony of the com|>lainant was not suSstaiitabliau 
(Nanavutty, J.) Parshodi v. Emperor. 

112? I.C. 109=5 O.W.N. 732=29 Cp. L.J. 989= 
A.LB. mu Ondii^4t7« 
- — *-^Taking part, in dacoity — Proof ofir^Ihiow* 
ledge of dacoiiy—Sufficieney of. 

The facts were that a gang of thirteen persons had 
assembled at the accused's hut at night beloim* tto 
dacoity was committed, that he was aware cd thait 
purpose, that he. did not give any Information td ^ 
authorities and that after the dejGoity> 'Was o^v t!h4 
dacoits once more came to his hut And toldihhn what 
had happened.. He, next morning informed the 
'Someproperty proved to have* been stolen^ 
inthedadoi^ wa^foul^Wthecrc^surroimding the 
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accused’s hut, and tliis was thrown away by the 
dacoits because he began to raise an alarm. 

' Held: the evidence was insufficient to prove that 
the appellant actually ' took part in the dacoity. 
{Heave, AJ,C,) Um Rao Khan v. Emperor. 

81 1.C. 897=11 O.L.J. 356=23 Cr. L.J. 949 = 
A.LR< 1924 Oudh. 367. 

„ Several accused — Discussion of evidence 

€cqainst each separately. 

The only satisfactory way of dealing with the 
evidence and identification of accused in a dacoity 
case, is to give at first a general outline of the case, 
the dacoity, the course of the investigation and the 
arrest of the various accused, then the case against 
and for each accused should be dealt with in detail, 
and a conclusion arrived at with regard to each indi- 
vidual. {May, Onng, J,) Nga Mu v. Emperor. 

76 I.C. 373=2 Bur. L.J. 199=25 Cr. L.J. 205= 
l.I.R. 1924 Rang. 67. 

— S. 395— Robbery and Rioting. 

•'^Mahomed an rioters^Common object proved 

^Any person taking part in disturbance guilty of 
riot as well as dacoity. 

Where it is established that the common object of 
the Mahomedan rioters was both to hurt any mem- 
bers of the Hindu community whom they might 
happen to find and to rob the shops and houses of the 
Hindus, any person who is proved to have taken a 
part in the disturbance must be found guilty not only 
of the offence of, riot but also of the offence of 
dacoity. {Stuart, C. /.) Doulat v. King-Emperor. 
99 I.C. 238=2 Luck. 264=3 O.W.R. Sup. 304= 
28 Cr. L.J. 110=A.I.R. 1927 Oudh. 70. 
— S. 396— Act in dacoity. 

• -^Shot fired to keep off rescue party, 

A dacoity begins as soon as there is an attempt to 
commit robbery, A shot fired in order to keep off the 
rescue party, and allow the theft to be committed, is 
an act commttted in committing dacoity. (Simpson 
and Gokaran Nath Misra, A, J, Cs,) Sita Ram, v. 
]5mperor. 89 LC. 452=12 O.L.J. 421 = 

: 2 0. W.N. 550 = 26 Cr. L . J. 1364- 

A.I.R. 1925 Oudh 723. 

—S. 396— Charge. 

— ' Dacoity and murder — Separate (Charges 

und^r S, 395 and S, 302 are unnecessary, 

"^^ere dacoits who murdered several persons in the 
commission of the dacoity and set houses on fire were 
sentenced to death for the offences under S. 302, 
Ijndian Penal Code and to ten years* imprisonment 
for each of the offences under Ss. 395 and 436. 

, Held : that it would have been proper to charge the 
accused persons with an offence, under S. 396. 1.P.C., 
rather than with the two offences of murder ard 
dacoity. (Uartineau and Campibell, JJ,) Labh 
Singh v. Crown. 88 IjC, 613-6 Lah. 24- 

26 Cr. L.J. 1153=26 P.L.R. 139= 

, A.LR. 1925 Lah. 337. 

3S6^BYideiice« 

•vTTT'^^Aemsed s^t to prison for not being able to 
furnish security-^Reievamy^ 

fact that the.accosed was sent to jail for being 
i| 9 ^bb to furnish security under S. 110, Cr. P. Code 
iSiiaiclelmait in a proceeding against him undear S. 396. 
penal Code* A presumption under S. 114, Evidence 
not alone jus^y ising a person with more 
the goo^ . were obtained by 
cmd Huda^JJ:) Asimuddin 
. , 68 LG. 


PENAL CODE (1860), S. 397— Applicability. 

— S. 396 — Joint Commission of murder. 

-^Necessity for proof. 

For a charge under S. 396 it is not necessary for 
the prosecution to prove that the murder was /committ- 
ed jointly by all the accused. (Wazir Hasan and 
Simpson, A.J, Cs,) Bhulan v. Emperor. 

91 I.C. 233=27 Cr. L.J. 57«A.I.R. 1926 Oudh 248. 
— S. 336 — Liability for Crime. 

Proof of dacoity by five — Identification of 

four only ^Liability, 

Where it is fully established that a dacoity was 
committed by a party of five persons one of whom 
committed a murder and the identity of four of them 
is established beyond question, the fifth remaining 
unidentified the four accused are equally guilty under 
S. 396, though it is not possible to trace and identify 
one of the culprits. (Fforde and Tekchand, JJ,) 
Mohamad Ahsan v. Emperor. 120 I.C. 490= 

31 Gr.L.J. 112= A.I.R. 1930 Lah. 263. 
— S. 396— Murder in dacoity. 

- • '^'• M urder committed while retreating for fad-- 
mating escape. 

Murder committed by dacoits while retreating or 
carrying away the stolen property in order to facili- 
tate their escape is murder committed in the -commis- 
sion of the dacoity and all the accused are liable to 
the enhanced punishment, (Shadi Lai, C. /. and 
Fforde, J,) Sundar v. Emperor. 81 I.C. 188— 
25 Cr.L.J. 700 = A.I.R. 1925 Lah. 142. 
— S. 396— Sentence. 

Accused already convicted and sentenced for 

dacoity — Sentence under S, 400, if barred, 

A conviction can be had under S. 400 even where 
no actual commission of a dacoity is proved. The ele- 
ment of the offence is association with the knowledge 
that it is formed for the purpose of committing 
dacoities habitually. Hence where sentence is already 
passed for the offence of committing dacoity there iS' 
no bar to the passing of a sentence under S. 400. 
(Dalai and Neave, A. J, Cs,) Murli Brahman v. 
Emperor. 89 IC. 836=27 O.C. 385= 

26 Cr. L.J. 1412 -A.LR. 1926 Oudh 874 
— S. 397— Applicability. 

Section 397 is wholly different in scope from Ss. 34 
or 149. To render S. 397 applicable it must be estab- 
lished that "the offender" himself committed the act. 
(Boys, J.) Donna v, King-Emperor, 

108 I.C. 689=9 A.1.CV.R. 194= 

9 L.R.A.Gr. 27=29 Cr.L.J. 449. 

-<>f fender not using deadly weapon himself. 

It is only the offendef who actually uses the deadly 
weapon that can be convicted under S, 397, and the 
constructive liability of his companions m th® crime 
does not arise under the section ; A. I, R. 1924 Lah. 
409, Foil. (Jailal, J,) Khudu Dad v* Emperor. , 
99 IwC, 412=28 Cp,L4f 15^= 
A.I.R. 1927 Lah. 79L 

— — Section 397 only applies to a person him- 

self uses a deadly weapon or causes grievous • hurt : 
28 All. 404 and 23 Ah. 404n, Foil. ( Ming , J ,) Ab- 
dul Karim v. King-Emperor. 102 IX. 216= 

4 a.W.N. 459 =28 Cr. LJ* 620= 
A.I.R. 1927 Oudh 193. 

-Person actually causing hurt. 

The section only applies to the person whp aotuahy 
causes grievous hurt or is himiseH armed with a^deadly 
weapon. 21 Ah. 263 Dist. .28 All. 15 R.. 1904 

Cr.; andl6 P. R. 1901 Cr. Folk (Sqott^Smith mdi 
Zafar AU,JJ,) Mouar SiNgh t?. EMperob. i. v i 
88 I.OL 456 -7 I 1 .L.J. 587=2^ 396^1 

27 P.L.R. 

A.LR. i926 LfrfaiMl 
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PENAL CODE (1860), S. 397— ApplicaWllty. 

■ — S everal committing dacoity-^ne causing 

hurt^Liability of others^ 

In a case where a number of persons jointly com- 
mit robbery or dacoity S. 397 applies to those only 
who actually use any deadly weapon but the others 
cannot be convicted under S. 397 : A. I. R. 1926 Lah. 
48, Foil. (Addison t /.) Fa 2 Al v. Emperor. 

97 I.C. 362=27 Cp.L.J. 1098 (Lah.) 

- - Person actually armed. 

Both Ss. 397 and 398 of the Penal Code are what 
may be styled individualistic. They only apply to the 
person actually armed, and cannot be utilized as 
against companions, who themselves were not armed 
with deadly weapons at the time when the substantive 
oflPence in question was committed. (Duckworth, J,) 
Nga Po V , Emperor. 98 I.C. 181 = 

5 Bur.L.J. 103-27 Cp.L.J. 1285 = 
A.I.R. 1926 Rang. 207. 
~~Where. a dacoity has been committed and not 
merely attempted and weapons were not merely 
carried by dacoits but were actually used by them, 
may be only by being shown or brandished even 
without verbal threats of using them, S, 397 and not 
S. 398 applies to the case. (Hallifax, A, J, C.) 
Shear Ghassa v. Emperor. 82 I.C 45 = 

25 Cr.L.J. 1181= A.I.R. 1925 Nag. 136. 
—Actual offenders — Associates, 

The terms "offender” and "such offender” in 
Ss. 397 and 398, denote those persons only who have 
personally committed the acts therein described, and 
do not refer to other persons who in combination 
with such persons have committed the offences of 
robbery or dacoity. 28 All., 404 ; 22 M.L.J. 186, foil. 
(Page, J,) Emperor v. An Mir^a. 

81 LC. 800=51 Cal. 265=25 Cr.L.J. 1024= 
A.I.R. 1924 Cal. 648. 
-—Person actually using the weapon. 

The words “such offender” in S. 397 clearly refer to 
the offender who uses a deadly weapon or causes 
grievous hurt to any person and not to those who 
jointly commit robbery or dacoity with him. 16 P. R. 
1901 Cr. Dissented from. (Scott-Smith, J,) Ilahi^ 
V , Emperor. 72 I.C. 517=24 Cr.L.J. 405= 

A.I.R. 1924 Lah. 409. 
— S. 397— Charge and conyiction. 

^Charge for dacoity — Conviction for grievous 
huri'^Legality, 

Dacoity is an offence against property, whereas 
S. 325, is an offence affecting human body. It is 
therefore not open to the Court to charge the accused 
under S. 392*397, and to convict them of an offence 
under S. 325 : A. I. R. 1925 P. C. 130, Dist 
(Nanavutty, J,) Rameshwar v. Emperor. 

liO I.C* 795=5 O.ET.N. 601= 11 A.l.Cr.R. 41 = 
29 Cr.L.J. 763= A.I.R. 1928 Oudh 873. 
— S. 897— Common intention. 

—One alone carrying deadly weapon, 

S^tion 34 does not apply to S. 397. so that if one in 
a party of dacoits carries a deadly weapon it cannot 
be' that it would increase the gravity of the 
office in the case of his associates who were not 
similarly armhd : A. I. R. 1923 Lah. 104, Foil.; 16 
P. R. 1901 and 15 P. R. 1901, not Foil. (Agha Haidar, 
J ,) Bachanu, Emperor. 99 I.C. 493? 

28 Cr.L.J. 17=A.I.R. 1927 Lah. 149. 

-fB. 397r^onBtriiction. 

— Meaning, 

, 'JPhe word in S. 397 should be construed in 
a wtd^ sense, so. as to include not merely cutting, stab- 
bixrg-y shooting (as, the case nlay be) but also carrying 
the, w^pqn for the purpose of overawing the person 
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PENAL CODE (1860), S. 898— Abetment. 

Where the complainant overawed by the deadly 
weapon carried by the accused made no resistance 
and the accused effected his purpose by a mere blow 
with the handle. 

Held : that the offence committed falls under S. 397 
and the Legislature requires his imprisonment for not 
less than seven years. (Kincaid, J,C. and Kennedy, 
A,],C,) Na^ar Shah v. Emperor. 92 I.C. 750= 

20 S. L. R. 48 = 27 Cr. L. J. 334= 

A. I. R. 1926 Sind 150. 

— S. 397— Deadly weapon. 

Ladhi or Dang, 

A lathi or dang is not a deadly weapon within 
S. 397. (Agha Haidar, J,) Bachan v. Emperor. 

99 I.C. 49=28 Cr. L. J. 17=A. I. R. 1927 Lah. 149. 

— — 

In a country like this where many murders if not 
most, are committed with sticks, sticks are deadly 
weapons within the meaning of S. 397, 1.P.C. 

(Hallifax, A, J, C.) Shear Ghassu v. Emperor. 

S2 I.C. 45 = 25 Cr. L. J. 1181 = 

A. I. R. 1925 Nag. 186. 

— S. 397 — Punishment. 

Section 397 provides minimum punishment for the 
substantive offences created by Ss. 392 <fc395.' As there 
is no substantive offence created by S. 397, there can 
be no punishment under S. 397 only.^ The highest 
punishment under S. 397 can be inflicted only 
on the offender who actually uses a deadly weapon, 
or causes or attempts to cause death or grievous hurt. 

S. 34 cannot be applied to other offenders to make 

them liable to enhanced punishment. (Maung Kin, J,) 
Po Myaing V, Emperor. 62 LC. 865= 

13 Bur. L. T. 158=22 Cr. L.J. 593= 
lOL. B.R. 269. 

— S. 397 — Scope. 

No substantive offence — Effect, 

Section 397 of the In<han Penal Code does not con-^ 
tain any substantive offence, but merely prescribes 
the minimum punishment which can be passed if 
robbery or dacoity is attended with certain circum- 
stances mentioned therein. Therefore, a conviction 
merely under S. 397 has no meaning. The conviction 
in the case of a dacoity should be under S. 395 read 
with S. 397 of the Penal Code. (Sulaiman, J,) 
Dutti V. Emperor. 85 LC. 714=47 AIL 59= 

6 L. R.‘A. Cr. 10=26 Or. L. J. 570= 
A. I. R. 1925 All. 305. 

Exclusion of Ss, S^and 114,^ ^ 

The words of S. 397 are not such as to exclude the 
operation of Ss. 114 and 34 of the Code. (Hallifax 

AJ, C,) Shear Ghassu u. EMiPEROR. 

82 LC. 45= 25 Cr.L-J* 1181= A.I.R. 1925 Nag. 136. 

— l Amiting punishment, ,, 

■Neither S. 397 nor S. 398 creates an offence. They 
merely limit the minimum of punishment which, mey, 
be awarded if certain facts are proved. (Page,fJ 
Emperor v, Ali Mir 2A. 81 I.C. 800=51 CaL 5^5= 
25 Cr.L.J. 1024= A.I.R. 1B|24 Cal. 643., 
— S. 397— Sentence. 

Period of imprisonment. , / . < , 

Where a convict under S. 397, Penal Code has 
been sentenced to four years* rigorous, imprisonment 
when the minimum sentence provided for by Bv 397' 
is seven years* . rijgorous imprisonment^^ thp sentence, 
must be enhancS. from four ye^ to ^ven years^ 
rigorous imprisonment. (Kulwant Sahay and AMan*\ 
son ^ JJ-) Emeeror. V , |Udhu* ,106 1.0^451 « 

29 Cp. L.J. 35=9 P.L.T^ 572=9 A.L €r. R. 279<» 
— S. 39f— Abetment. 

A ma!^ 9 !^nqt be con-^icl^of abettipg ^ effence 
t^er jSw, A98«I.P.^ Cc^e. ’ (D«<jJfewbr^ NgAPu. 
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PEKAL CODE (1860). S. 398— Applicability. 

V, Emperor. 98 I.C. 181=5 Bup. L.J. 103= 
27 Cp. L.J. 1285= A.I.R. 1926 Rang. 207. 
398— Applicability. 

Using weapm. 

Where a dacoity has been committed and not 
merely attempted and weapons were not merely 
carried by dacoits but were actually used by them, 
may be only by being shown or brandished even 
without verbal threats of using them, S. 397 and not 
8. 398 applies to the case. {HalHfax, AJ.C,) Shear 
Ghassu V, King-Emperor. 82 I.C. 45= 

25 Cp. L.J. 1181=A.I.R. 1925 Nag. 136. 
— S* 398— Construction. 

, Section 34 has no application in the construction 
of S. 398. {Mirza, /.) Emperor v. Nabibux Karim- 
BUX Mulla. 107 I.C. 705=29 Cr* L.J. 383= 

10 A.I. Cp. R. 11=30 Bom. L.R. 88=52 Bom. 168= 

A.LR. 1928 Bora. 52. 

— S. 398— Interpretation. 

— • Offender ’ Meaning, 

The word “ ofiender ” appearing in the section 
refers only to the person who is proved to have been 
armed with any de^ly weapon and not to any other 
who, in combination with such person, may have 
committed robbery. (Mirza, /.) Emperor v, Nabi 
Bux Kabimbax Mulla. 1071.0.705 = 

52 Bom. 168=30 Bom.L.R. 88=29 Cp. L.J. 383= 
10 A.I. Cr. R. 11= A.LR. 1928 Bom. 52. 
— S. 398— Scope. 

— — JVo substantive offence^Charge under S. 114 
with S. 39S^LegaUiy, 

Section 398 does not relate to a substantive ofience. 
It only regulates the measure of punishment when 
certain facts are found to exist in the commission of 
the substantive offence which .s robbery, and a charge 
under S. 114 read with S. 398 is not sustainable : 
A. I. R. 1924 Cal. 643, Foil. (Mirza, J.) Emperor 
V, Nabi Bux Karimbax Mulla. 107 I.C, 705= 
52 Bom. 168=30 Bom.L.R. 88 = 29 Cr.L.J. 883= 
10 A.I. Cp. R. 11 = A.LR. 1928 Bom. 52. 
— S. 398— Sentence. 

■ ' "A dequacy, 

A sentence of five years in a dacoity case where a 
gun was fired to beep villagers away from coming to 
Qie help of the complainants is very inadequate. 
(Dalah J. C.) Emperor v. Ram Charan. 

27 O.C. 29=11 O.L.J. 210=25 Cp.L.J. 785= 
A.LR. 1924 Oudh 314. 

— S. 399— Essentials. 

To establish an offence under S. 399, 1. P. C. it is 
not necessary that the persons shown to be making the 
preparation should be five or more in number. But 
it is necessary to prove that the raid for whida they 
were making preparation was to be committed by five 
or more persons. Otherwise it would not bO dacoity 
but merely robbery and mere preparation for commit- 
ting robbery unless it ends -in an actual attempt is not 
punishable by law. (Pipm, J, C.) KHWaJA Hassan 
V*. Emperor. 71 LC. 860= 

24 Cp.L4. 136. 


— S. 399— Brepapation vrhat is. 

The mere * 'assemblage*’ to commit dacoity does hot 
amount to ‘’preparation” within the meaning of S. 399', 
BmialtDode j but where the members of ^e gang tdke 
into' thdr possession instruments of hoUse-br&Hng 
arms for the purpose of ofTenco and defence and 
actually mt>oeed to a place near the scene of the 
cswiifefeMlSted dacoity, they are guilty of an offence 
‘ 6 P. R. 1916 Cr., Folk ^ ({F<g^ Chdnd, J.) 

KAkiM Bakitsh V , Emperor. r ' 


PENAL CODE (1S60), S. 400— EYidenoe. 

'Persons hiding near a village armed with 

gun— Conviction for preparation for committing 
dacoity — If proper. 

Where certain persons were found attempting to 
conceal their identity and were also found armed with 
a gun which they used while pursued by the villagers. 

Held : that they were rightly convicted for prepara- 
tion to commit dacoity : 6 P. R. 1916, Foil. (Co/^?- 
stream, J.) Indar Singh v. Emperor. 97 LC. 745= 

8 L.L.J. 406=27 P.L.R. 752= 
27 Cp. L.J. 1161. 

— S. 400— Conviction and sentence. 

—No actual offence under S. 396'^ZiegaUty of 
convictionrConviction under S. 396 if a bar to con- 
viction under this section, 

A conviction can be had under S. 400 even where 
no actual commission of a dacoity is proved. The 
element of the offence is association with the know- 
ledge that it is formed for the purpose of committing 
dacoities habitually. Hence where sentence is already 
passed for the offence of committing dacoity there is 
no bar to the passing of a sentence under S. 400, 
(Dalai and Neave, A, J, Cs,) Murli Brahman u. 
Emperor. 89 LC. 836=27 O.C. 385= 

26 Cp. L.J. 1412= A.LR. 1925 Oudh 374. 
— S. 400 — Evidence. 

Actual participation in dacoity • 

It is not necessary for a conviction under S. 400 
that the person convicted must have taken part in any 
dacoity. Evidence showing the actual participation by 
an accused in any given dacoity is evidence both of 
his association with the gang and his object in such 
association. Evidence which though not believed for 
the purpose of a conviction under S. 393, 1. P.' C. may 
yet be relied upon for the purpose of a conviction 
under S. 400. A conviction under S. 400 cannot be 
considered bad in law merely because the evidence on 
the record ^ould also have justified a conviction of a 
specific offence under S. 395. (Raza and Nana- 
vutty, //,) Bachchu v. Emperor. 

7 0. W. N. 862 = 1930 Cp.C- 1079= 
A.LR. 1930 Oudh 455. 

— Evidence as to commission of offence and 
proceedings under S. HQ, Cr, P, C, — Adifiissibility, 
In a trial for offence punishable under S. 400, Pehal 
Code, namely, of belonging to a gang of dacoits the 
evidence of commission of an offence and that the 
accused were bound doWn under S. 110 of the Crimi- 
nal Procedure Code is admissible. 47 C. 154 and 
27 C. 139 Bist. 38 C. 408 and 16 C. W. N. 69 Appr. 
(Newbould and B, B* Ghose, JJ,) Ledu Molla v. 
Emperor. 87 LC.- 926=52 Cal. 595= 

26CP.L.J. 1037=42 C.L.J;501>^ 
1929 dat 872. 

— ; Proof of existence of gang — Crimes .cojw- 

mitied, v , , 

W;hmi examining the general questipn /of tlie^ ejiyist- 
ence of a gang the Court need not look for com-' 
plicity of every one of the accused in every pne d{,t^, 
dacoities proved to have been committeda^ If is suifr/ 
cient to find that put of the accused one or. morp 
taken part in the'dacojlljies so that the ' pip^mpfiou ^ 
sitrong that a gang had committed ‘ all th^ .oacc^tips^ 
(Dalai and Neave, A, J. Cs,) MoiyLl Br.^man v* ‘ 
King-Emperor. 89 I.C. 836=27 O.C. 38a= 

26CP.L.J. 1412=liL«: 

Existence of gang^^rimes oOmmittiA ^ 

■ The' existence of a gang associated for ith'd' ^firfteose 
1 of habitually oorpniittmg dacdity is. thd 
' that the pfosecutibh hae to fii' the 
9. 400i Id sudh a ca§e 

same gang committed several burglaries, tiWfflP 
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PENAL CODE (1860). S. $00— Eyidence. 

Other than dacoity would be relevant to the charge 
(32 Mad. 179, Not Foil.) {Kendall and Pullan 
A, J* Cs.) Nidhi V. KinoEmperor, .83 I.C. 683= 
11 O.L.J. 632=26 Cp. L.J. 123 = 
A.I.R. 1925 Oudh XM. 

Previous conviction — Value of^ 

Where the evidence of previous conviction or the 
evidence that a man has been bound over under the 
preventive sections can be considered only as evidence 
of character it must be excluded, but where such evi- 
dence is admissible aliunde, it should not be excluded. 
Where the accused is charged under S. 400, I. P. C., 
such evidence is admissible, not as evidence of 
character but as evidence to prove habit and associa- 
tion. (Paza and Nanavutty, JJi) Bachchu v. 
Emperor. A I.R* 1930 Oudh 455. 

— S. 400— Interpretation. 

’^'Belong' — Meaning, 

The word “belong” in S. 400 implies something 
more than a casual association. It involves the idea 
of continuity rather than of permanency and also of a 
connexion extending long enough to warrant the in- 
ference that the accused has identified himself with 
the gang which has for its object the habitual com- 
mission of dacoity. The essence of the section is the 
agreement habitually to commit dacoity not the actual 
commission or attempted commission of dacoities. 
The existence of such an agreement and the partici- 
pation of any person in that agreement may be infer- 
red from circumstances, (Rankin, CJ, and Chotzner, 
/.) SuRESH Chandra v. Emperor. 

110 I.C. 449=s 47 471=10 A-I. Cr. R. 371 = 

29 Cr, L.J. 705 = A.I.R. 1928 Cal. 309. 

- Belong* Meaning* 

The term “ belong ” in S. 400, implies something 
more than the idea of casual association : it involves 
the notion of continuity and indicates a more or less 
intimate connexion with a body of person extending 
over a period of time sufficiently long to warrant , the 
inference that the person ^ected has identified 
himself with a band, the common purpose of which 
is the habitual commission of dacoity : 13 O. C. 243 
Ref. (Raza and JSlanavutty, JJ-) Bachchu v. 
Emperor. A. 1. R, 1930 Oudh 455. 

— S. 401— Belonging to gang. 

— Meaning — Receiver of stolen property if 

within the expression. 

It cannot be laid down as a general proposition 
that a person who' receives stolen property from a 
gang of the character prescribed in S. 401 is a mem- 
ber of the gang. The word “belong” used in S. 401 
is no doubt very comprehensive, but the expression 
“to belong to a gang of persons, etc.” conveys the 
same idea as ‘‘to be one of a gang ^ of persons; etc,” 
The phject of the section obviously is to punish the 
persons who organise thieving expeditions and form a 
party to commit theft. A person who receives stolen 
property from them cannot be said to belong to their 
gong. (Zafar Ali^ J*) Abdulla v. Emperor, i 
99 I.C. 851=28 P.1:4.R. 19*28 Cp.L.J.179* 
A.I.R. 1927 Xiah. 524. 

-*^S. 401^CouYictioii. 

■ M f «* \ ^ ^aUty*^Of fence also under Secs* 379 or \ 
392. 

A oonvicHon' under S. 401 cannot be considered 
bad in tew merely because the evidence on the record 
would also have justified a conviction of a specific 
otooe under S. 379 or 392. (Raza^J,) Lale 
EMtoROSft. 118 1.0. 423^6 O.W.N. 441 = 

^ 30 Ii.d.9^«1929Cp.C. 143= 

A.I.B. 1929 (kidh 321i. 


PENAL COPE (1860), S. 401--Sent6nce. 

— S. 401 — Essentials. 

—Proof of taking part in particular theft or 
robbery — If necessary. 

It is not necessary for a conviction under S. 401 
that the person convicted must have taken part in any 
one theft or robbery. Evidence showing the actual 
participation by an accused in any given theft or 
robbery is evidence both of his association with the 
gang and of his object in such association. Evidence 
which though not believed for the purpose of a con- 
viction under S. 379 or S. 392 may yet be relied upon 
for the purpose of conviction under S. 401 : A.I.R. 
1928 Oudh 430, Rel. on. (Raza, J,) Lale v* 
Emperor. 118 I.C. 423*6 O.W.N. 441= 

30 Cr. L.J. 922 = 1929 Cr.C. 143= 
A.I.R. 1929 Oudh 321. 

— S. 401 — Evidence. 

— Existence of gang of cattle lifters — Romes 

of suspects in reports to Police Officers^Ad* 
missihility. 

Although there is no objection to police officers 
being called to prove the existence of a gang of cattle 
lifters and the frequency of thefts in the area where 
that gang operated, the reports made to them from 
time to time or brought to their notice showing the 
names of particular suspects are inadmissible as being 
hearsay and should be excluded, (Percival,J, C. and 
Rupchand, A,J*C,) Baksho v, EmpeROR. 

A.l.R. 1930 Sind. 211. 

Previous proceedings under Sec, 110, Cr. 

P.C . — Admissib ility. 

Previous convictions and proceedings under S. 110> 
Criminal P.C., are admissible in a case under S. 401 
for the purpose of proving habit though not of general 
bad characta* and are not excluded by S. 54, Evi* 
deuce Act : 13 Cr, L.J. 539 : 38 Cal. 438 and AJ.R. 
1925 Bom. 195, Rel. on. ; 32 Mad. 179 and AJ.R. 1923 
Bom. 71, Discussed and Dist. (Perdval, J.C, and 
Rupchand, A,J*C,) Baksho v. Emperor. 

A.I.R. 1930 Sind. 211. 

Enquiry into theft by panchayat and calling 

a person suspect, or accepting money for search of 
stolen property^Sufficiency, 

The evidence that a panchayat enquired into a theft 
and called a person before it as a suspect, or that a 
person accepted money and agreed to make a search 
for stolen property and to restore it to the owner 
does not as against that person prove any of the ing- 
redients of the oftence punishable under S. 401. 
{Zafar AH, J.) Munshi v. The Crown. 

94 I.C. 264=27 P.L.R. 276=27 Cp. L J. 600= 
A.l.R. 1926 Lah. 439. 
’^Existence of gang not prdved-^Stolen pro- 
perty traced through accused's inform ation’^Lega- 
lity of conviction. 

The evidence against accused was that several 
thefts and several articles which had been stolen from 
different houses were discovered on the information 
supplied by him, that he was suspected in one of those 
theft cases and that he made, promises to restore cer- 
tain stolen cattle. 

Held : that such evidence did not prove that he was 
a member of a gang of habitual thieves the very exis- 
tence of which had not been proved. (Zafar Mi^ J*) 
Banwari V* Emperor, 87 I.C. 848= 

m Cp. L. j. 1024*A.1.R. 1925 Li^li. 604$ 
4Ql'^enteuee. . ? 

to he considered. 

In determining to what extent in any particular 
case the punishment should : approach to or recede 
from the^taaximum limit .prescribed by the section, 
the trying Jdagistrate has tp;ldke into acoonut seyera} 
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factors, inter alia the antecedents of the prisoner 
whether such antecedents speak well or ill of him, 
such as his character and state of life of whether good 
or bad including the previous convictions, if any. So 
while assessing sentence under S. 401 the Magistrate 
can take into consideration previous convictions and 
orders under S. 110, Penal Code, even when S. 75, 
Penai Code, does not apply : 39 Bom. 326, Pel. on, 
{Percival, J,C, and Rupchand A.J,C,) BuksHO v. 
Emperor. A.I.R. 1930 Sind 211. 

— S. ^ 02 — Evidence. 

—^Accused coming from different villages — 
Arrested on suspicion hy villagers — Various circum- 
stances shcming their guilty intention — Legahty of 
conviction. 

The accused were all residents of different villages 
and they mostly lived at a great distance from flie 
village where they were caught. They gave a number 
of separate reasons, for the most part entirely improba- 
ble, to account for their being caught in the particular 
village. Difierent portions of the same manual on 
bayonet training were found in the possession of diffe- 
rent accused who came from different villages. A lot 
of ammunition was recovered from some of the accus- 
ed and they were all armed. A series of armed dacoi- 
ties had occurred recently in the district. The accused 
were arrested by the villagers themselves on suspicion. 
{Daniels, J,) Bhota v. Emperor. 8 $ I.C. 860= 
22 A.LJ. 1028=26 Cr. L.J. 380» 
5 L.R.A. Cr. 156=A.I.R. 1925 AIL 62. 
— S. 402— What is offence under. 

A ccused assembled together on the night of 
dacoity—^Two of them armed with revolvers and one 
with spear. 

Where the accused, three of whom were residents 
of another village, assembled on the nigkt of the 
dacoity under a shisham tree, outside a village and two 
of them were armed with revolvers and one with a 
spear : 

Pield ; that the accused committed an offence 
falling within the purview of S. 402, I.P.C. : 37 P.W. 
R. 1916 Cr., Foil. (Broadway and Zafar Ati, JJ,) 
Emperor v, Ahmad. 106 LC. 350=9 A.I. Cr. R. 346= 
29 Cr. L.J. 14= AJ.R. 1928 Lah. 144. 

Accused found assembled, fully prepared for 

dacoity. 

Where the accused are caught at a lonely well at a 
long distance from their respective homes in different 
villages fully armed and equipped for committing a 
dacoity, their conviction under S. 402 is competent ; 
6 P. R. 1916; A. I. R. 1925 All. 62 and 23 All. 12-1, 
Appl. (Addison, J,) Waryam Singh v. Emperor. 

94 I.C. 269=27 Cr. I 4 .J. 605. 
-^S. 403— Applicability. 

~ — Municipal Committee selling receipt books 
relating to sale transaction of cattle in fair — 
hicensee making entry in receipts contrary to rules 
fixed — If offence under S. 403 or 405. 

The Municipal Committee of Amritsar i^ued 
licenses to a number of persons to write receipts 
relating to sale transactions of cattle in a certain fair. 
A receipt book was issued to each licensee who was 
to pay the price of each receipt book at the rate of 
eight annas- per receipt in advance and when he wrote 
the aieceipt in the fair he was to charge eight annas 
pir hea;d of cattle from the seller plus his own 
writing charges. If ah animal sold had a calf with-it, 
two separate and consecutive^recei^ts were to be issued 
respectively. P purchased two receipt bocfks 
full- price therefor during the fair, he wrotev 
relating to tiwo -transactibnsjiiol'saio of buffa- 

but instead 


of issuing four receipts as required by the rules he 
issued only two and charged one rupee from each pur- 
chaser. P was prosecuted under S. 409 and S. 420 
but was convicted under S. 406. 

Held, that the case could not possibly fall under 
Ss. 403 and 405. P was not entrusted with any 
property or with any dominion over any property and 
there was no criminal breach of trust by him. The 
mere making of wrong entries in the receipt books 
might have rendered P liable to the forfeiture of his 
license but could not possibly bring his action within 
the purview of S. 403 and S. 405. (Tekchand, J.) 
Labhu V, Emperor. A.LR. 1930 Lah. 408. 

Two articles lost found with accused^ 

Nature of offence, 

A Packet containing a loose diamond and a dia- 
mond-ring was lost and was found with accused two 
years later. 

Held : only one offence of retaining stolen property 
was committed under S. 411 and not two offences 
under S. 403 one in respect of diamond and the other 
in respect of the ring. (Lentaigne, J,) Ram Per. 
SHAD V, King-Emperor. 81 I.C. 443= 

2 Rang. 80=25 Cr. L.J. 907 = 
A.I.R. 1924 Rang. 256. 

— S. 403 — Denial of receipt. 

Goods delivered in pursuance of contract'^ 

Denial of their receipt if an offence. 

If goo^ are delivered to the purchaser in pursu- 
ance of a contract for purchase, theie is no entrust- 
ment so as to give rise to a trust and the mere fact 
that the person denies receipt of goods delivered, 
does not render him guilty either under S. 403 or 
S. 406, the matter being one purely in the nature of 
a civil dispute. (Krishnan, J .) Velayutham Chetty, 
In re, 72 LC. 172=24 Cr. L.J. 382 = 

A.LR. 1924 Had. 516. 

— S. 403— Essentials. 

Setting apart for use of another-^If mi$~ 

appropriation. 

If a person sets apart an article for the use of 
another person, of which article he is a trustee, he 
misappropriates it, even though he has not put it 
to his own use. S. 403 is in no way restricted to 
appropriating property to one’s own use. If a trustee 
repudiates the trust and asserts that he now holds 
the property on behalf of a person other than the 
one who entrusted him with it, he has misappropriat- 
ed the property just as much as he would have been 
said to misappropriate it if he had been putting for-f 
ward his own claim to it, (Sulaiman, J,) Indar 
Singh v. Emperor. 92 I.C. 585^48 AIL 288= 
7 L.R.A. Cr. 34=24 A.L.J. 270= 
27 Cr. JL.J. 297-A.LR. 1926 AIL 302. 
— ‘S. 403— Failure to return. 

Receiver entrusting property to he retkmed 

at auction-^Covenant to pay money as secuHty^ 
Failure to return the property if an offence% 

When a Receiver attaches property and entrusts 
it to some person, he does not purport to sell it fa 
him or dispose of it at that >time. The Receiver may 
not even be in a position to know its true value. The 
intention of the parties is that the articles should bo 
returned in specie or produced at the tiine wh^ the 
auction-sale is to take place. The covenant by the, 
person entrusted that he would be liable to -pay. a 
certain amount is more by way of security . than be-< 
cause the property is transferred to him with liberty 
to dispose of it pr, withhold it. In such cases it is tte 
true‘intentk«i of then partis which must .be tahent 
into accownt. Soif the person eijtrusted fails to pro- 
duce, . |irop)e«rly,'* he is guilty under S. 403r 
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PENAL CODE (1860). S. $03— Mere retention. 
(Sulaiman, J.) Indar Singh v. Emperor. 

92 I.C. 585=$8 All. 288=7 L.R.A. Cr. 35= 

2$ A.L.J. 270 = 27 Cr. L.J. 297 = 
A.I.R. 1926 All. 302. 

— S. $03— Mere retention. 

Ordinarily mere retention of money will not snfifice 
to constitute the offence of criminal misappropriation. 
(Fawcett and Mirza, JJ.) Lala Rooji o. Emperor. 

Ill I.C. 730=11 A.I.Cr.R. 82= 
30 Bom. L R. 62$=29 Cr. L.J. 922= 
A.I.R. 1928 Bom. 205. 
— S. $03— Misappropriation and similar offences. 

■ ’^Distinction . 

An easy method of differentiating between the 
offence of theft, cheating with delivery of property, 
criminal misappropriation and criminal breach of 
trust is to find out whether the original taking was 
honest or dishonest and whether it was with the con- 
sent of the owner or without it. In theft the original 
taking is without honesty and without the consent of 
the owner, and in criminal breach of trust it is with 
both. In obtaining property by cheating the taking 
is dishonest but with the consent of the owner, and 
in criminal" misappropriation it is honest but without 
the consent of the owner. (Hallifax, A.J .C). NaR- 
SINGHDAS Marwariu. Emperor. 106 I.C. 678 = 

9 A. I. Cr. R. 282=29 Cr.Ii.J. 86= 
A.I.R. 1928 Nag. 113. 

—^^Re-payment on demand^ Inference* 

It is a possible view that an accused is guilty of 
criminal breach of trust between the misappropriation 
.and the re-payment, but Court should be slow when 
re-payment is at once made on demand to assume 
guilt in accused person. Criminal liability is not the 
same as civil liability: Lanier v. Rex, (1914) A. C. 
221, Rel on. (Kincaid J*C* and Rupchand Bilaram, 
AJ.C*) Emperor v Stewart. 97 I.C. 10$1= 
21 S.L. R. 55=27 C.L.J. 1217 = 
A.I.R. 1927 Sind 28. 

— S. $03— Owner not known. 

— — picking up spanner on road not 
knowing owner — If guilty* 

A was convicted on his plea of guilty under S. 403 
(he having tried to Sell a spanner which he found 
lying on a public road). 

Held : that it was not a case where the acci^ed 
had reasonable means of discovering and giving 
notice to owner of the spanner, of having found it. 
The spanner was not of any appreciable value. The 
accused's plea of guilty was merely his admission of 
the facts Edleged against him. The case therefore f^l 
under illustration of S. 403 and the accused therefore 
was not guilty. (Mirza and Broomfield ^ JJ*) 
Emperor v* Mahapeo Govino. 32 Bom. L.R. 356= 

A.I.R. 1930 Bom. 176. 
~-^^ub^lnspector catching bullock — Owner not 
known for 20 days’^Sale thereafter — If offence, 

• Accused, a Sub-Inspector of Police, caught a lawarh 
bullock, k^t it for 20 days and ultimately not being 
able to trace out the owner sold it thereafter. 

Held : that the accused was not guilty of any offence. 
(Banerji, J*) Amir Hasan Khan . v. Emperor. 

91.I.C. 37-2$ A.L.J. 128*27 Cr. L.J. 5= 
7 L.R.A.Cr. 1$7=A.I.R. 1926 All. 251, 
j — -■-■^Wandering cow^Taking possessioiv^Jf an 
Offence* 

A. person finding a property of which, from nature 
of it, there must be au owner, must take reasonable 
care of it and' endeavour to find out the owner ; but 
he»is not. bound adopt extraordfnary means for the 
discovery * nereis he bound to , be, out of pocket in 
dlab^veriig the owner by means of advertisement. 


PENAL CODE (1860), S. $03— What is Misappro- 
priation. 

Where the accused person took possession of a wander- 
ing cow of which no owner could be discovered he is 
not guilty of an offence under S. 403, 1. P. C. (Jwala 
Prasad, J*) Sarajul Haque v* Emperor. 

67 I.C. $97=23 Gr.L.J. $01. 

— S. $03— Partners. 

Taking joint properiy-~lf offence* 

Taking of joint property by partner is not criminal 
misappropriation unless the partner appropriates the 
joint property to his sole use. (Newbould and 
Suhrawardy, JJ*) Krishna Chandra Banik v* 
Har Kishore Madak. 81 I.C. 157=25 Cr.L.J. 669= 

A.I.R. 1925 Cal. 15$. 

— S. $03 — ^Proof . 

-Misappropriation proved to some of the 

amoun t — Su fficien cy* 

In a case of criminal misappropriation it is sufficient 
if the prosecution establishes that some of the money 
mentioned in the charge has been misappropriated by 
the accused, even though it may be uncertain what is 
the exact amount so misappropriated : (1893) Rat. 
Unrep. Cr. Case 659. Foil.: 42 All. 522, Diss. from : 
A I. R. 1925 Cal. 260, Expl. (Fawcett and Mirza, 
JJ*) Emperor v* ByramJi. 108 I.C 505= 

52 Bom. 280=30 Bom.L-R. 325= 
29 Cr.L.J. $07=10 A.I.Cr R. 71 = 
A.I.R. 1928 Bom. 1$8. 
— S. $03— What is Misappropriation. 

Trying to sell missing bullock found by 

accused* 

A*s bullock which was missing was found in the 
possession of B* B had tried to sell it to C who later 
on refused to purchase it thinking that it was aoauirftl 
by B by tibeft. 

Held : that offence under S. 403 was committed by 
B* B knew that the bullock did hot belong to him* 
He did not make any inquiry as to real owner but set 
up a title to the bullock himself and tried to di^se 
of it with a view to make a wrongful gain to himself 
and a wrongful loss to the original owner. His act 
therefore amounted to dishonest misappropriation or 
conversion to his own use within Ihe meaning of 
S. 403 : 36 P. W. R. 1911, Cr, Rel. on. ($en,J*) 
Phul Chand Dube v* Emperor. 119 I.C. 863= 
10 L.R.A.Cr. 156=30 CrA.J. 1133- 
1980 A.LX 220=13 AXCr-tt. 30= 
1929 CrtC. 6$5=A.LR. 1929 AU. 917. 

^Post-master opening a V. P^ ariideaddte^^d 

to himself and extracting a railwc^y receipt from 
it without paying for it for six days and making 
false entries in the P, O. books^Naiure of 
offence* 

A branch postmaster who, was also a shc^keeper 
ordered a consignment of dour in order to meet, the 
requirements of his shop and a value-payable ca^^ope 
containing the railway receipt for the floor arrived at 
the branch post office. The postmaster < opened it 
extracted the railway receipt, went down the s^atiopf 
where the goods had by that time arrived, and took 
delivery, -.^ter six days he paid the pripe of the goods 
into the post office. In the meantime he^mpde in, the 
books of the post office entries, and repeated daily *'on 
account of the absence of the addressee*^ 

Held : that, although the offence .was a teichniGal 
one in the sense that no loss was incurred^by^tlw ,ppst, 
office and the money involved was yolunipurily returned, 
it amounted to criminal misappa^opriation within 
moaning of S. 403, Penal .Co^, and tiMi j^ostmast^ 
was guilty under ^ 52, jPo^ Office JaA : L* 
1902, Dist. , , (Fforde and T^ek Chanda, JJ*) Emperor 
V* Deo Raj. 199 I.C. 23^49,3 662ew 
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PENAL COLE (1860), S. 403— What is Misappro- 
priation. 

29 P.L.R. 161=29Cr.L.J. 508 = 
A.I.B. 1928 Lah. 92. 

— Bailway Claims Inspector realising sale- 

proceeds cf certain hags of goat-skins hut not pay- 
ing to the railway — Nature of offence. 

The duty of a Claims Inspector of a Railway Com- 
pany was to investigate claims and to report what 
arrangements he could make with persons making 
claims against the railway. He arranged, with the 
representative of a firm which had submitted a claim 
against the railway for loss of certain bags of goat- 
sfins, to sell certain other bags of skins in addition to 
the bags sold to him by the A. T. S. and received 
from him a certain sum in payment, for the bags of 
skins. He never credited the money to the railway. 

Held : that he was guilty of the ofience of criminal 
misappropriation under S. 403 and not under S. 408. 
(Broadway, J*) Mathra Das v. The Crown. 

99 I.C. 593=8 L.L.J. 515 = 28 Cr.L.J. 161. 
— S. 464— ‘ Property.’ 

J mmovahle j^operty — If can he subject of 

criminal misappropriation. 

Section 404 is not expressly limited to moveable 
property aJone and criminal misappropriation or con- 
version is easily possible of immovable property where 
fihe materials have been severed from the building 
and removed, 6 B.H.C. Cr. 33, Diss. 

Where the property removed by the accused con- 
sisted of fibe ^ters used in the house left by the 
deceased. 


Held ; the rafters were immovable property so long 
as they were attached to the house, but became 
moveable property when they were severed from the 
house and as the accused, had no title to the house and 
the house was not in the possession of any person 
te^y entitled to its possession, S. 404 applied, if, 
after severing the rafters from the house, they dis- 
honestly removed them and misappropriated or con- 
verted them to their own use. {Kanhaiya Lal,J,) 
Daud Khan v, Ewperor. 91 I.C. 49 = 

24 A.L.J. 153=27 Cr. L.J. 17=6 L.R.A. Cr. 200= 

A J.R. 1925 All. 673. 
-HSi 405— Criminal Breach of trust. 

Loss to the principal or anybody else is by no 
means a necessary ingredient of the ofience. (Beau- 
mont; CJ., Madgavkar and Baker, JJ.) Jivan Das 
Sao Chand, 1% re. 32 Bom. L.R. 1195 (P.B.). 
405-^Btttruating. 

-Goods entrusted for sale and sale proceeds to 
ie held for the person delivering the poods— J/ reali- 
sation operates as trust. 

Where certain goods were entrusted to the accused, 
and under the contract between him and thecom- 
plsabiltnt he had -to sell those goods and obtain money 
foyih^, which he would hold on account of the 
complainant, Object to deduction of certain charges : 

• ^ i^/d^'rthat when he received that money, although 
lie d&d not receive it actually from the complainant, he 
vto ‘‘entrusted with” it within the meaning of S. 40S : 
4X Gal. 844, £&pl. (Fawcett, Ag, C.J, and Mirsia, J,) 
EttRBROfR. 1141.0.399 = 

" SCOT. L.J. 329=30 Bom.L.R. 1279= 

A4!.R. 1928 Bum. SU* 
of possession^Retmtion 

in S. 405 is used m its 
dnediUot^iM liB igttrative 6r pispular The 
vdistiUction ' between difiei^ent 
j p!&€^idrt3^. llf- the. e3£^?e8aiiou.O‘ea- 
aipi|i|jS(2bitltfW thing' ^wh43h>iemot. tn^ni^il: 

^ ht^^i<lliat suoh thiirg^^BtilLUes 



PENAL CODE (1860), S. 405— Offence by public 
servant. 

to remain the property of the prosecutor during the 
period in which the accused is permitted to retain its 
possession or is permitted to have any domain over it. 
When money is “entrusted” within S. 405 to the ac- 
cused it should be transferred to him under such 
circumstances which show that, notwithstanding its 
delivery, the property in it continues to vest in the 
prosecutor, and the money remains in the possession 
or control of the accused as a bailee, and in trust for 
the prosecutor as bailor, to be restored to him or ap- 
plied in accordance with his instructions : Case-law 
discussed. }{Percival, J.C. and Rupchand Bila- 
ram, A.J.C.,) Emperor v. Ghanisham Das. 

108 I.C. 663=23 S.L.R. 13=29 Cr. L.J. 431= 
A.I.R. 1928 Sind. 106. 

— S. 40£ — ^Essentials. 

Proof of enrustment. 

The property in respect of which Criminal breach 
of trust can be committed must be the property of 
some person other than the accused, or the beneficial 
interest or ownership of it must be in some other per- 
son and the offender must hold such property on 
trust for such other person or in some other way 
for his benefit. There can be entrustment and 
therefore no breach of trust merely because the 
owner of the property repudiates his obligations 
or committs other breach of contract in respect 
of them. (Krishna Pandalai, J.) Ramaswami 
Reddi V. Emperor. 1930 M.W.N. 790. 

— -Transfer of money from another's account to 

one^s own — No actual taking^Nature of offence* 
In order to establish a charge of dishonest mis- 
appropriation or criminal breach of trust it is not 
necessary that the accused should have actually taken 
tangible property such As cash from the possession of 
another and transferred it to his own possession. The 
transfer of certain amount from the account of 
another to one’s own account is sufficient to constitute 
the offence. (Jai Lai, J.) Ram Chano Goruvala v. 
King-Emperor. 98 LC. 599=27 Cp. L.J* 1383= 

A.LR. 1926 Lah. 385. 

——Something more than breach of trust is neces- 
sary to bring the case within ihe purview pf a 
Criminal Court. (Jackson.) Rukmani Ammal v. 
Muthurama Rehpi. 92 LC. 747 = 24 M.L.W. 608= 
27 Cv. L.J. 331=50 M.L.J. 94* 

— S. 40£— Offenoe by public servant. 

— ^ — '^Disappearance of property under control of 
public servant — If proof of breach o f trust. 

Without the slightest evidence of any money having 
been received by public servants they could be con- 
victed of criming breach of trust when property 
under their control has disappeared and their connect 
tion with the conspiracy is brought home to , them# 
(Dalai, }*0.) ’ F. S. Hay v. Emperor. 

88 LC. 883=2 O.W.N. 469 =28 0.0. 230= 
26 Cr. L. J. 1217 A.I.R. 1925 Oudh 469^ 
-^^’■^Puhlic servant entrusted with money to buy 
building materialS’^Ohtaining them free and ap* 
propriating money-offence. 

A public servant whto being entrusted with Govern- 
ment funds for the |iurpdse of constructing a building 
obtains the materials free of costs from somebody and 
appropriates a certain amount to himself as 
pride, is guilty of Criminal breach of trust. (MtflKck 
J/‘.)«‘3aivab Mobiudpin vj Emperjo^jw 
j86l^>489 «4.Eat.488«‘ 
. € UOmi 

' 2e^r. ftll=l42&B»^C4L142# 
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PENAL CODE (1860). S. $06- Return of deposit 
to brother. 

— S. $06— Return of deposit to brother. 

— Criminal breach of trust or civil liability. 

The return of a deposit to the brother of a deposi- 
tor under circumstances indicating the best of inten- 
tion and an absence of moral turpitude, may render 
a person civilly liable to the depositor but does not 
amount to criminal breach of trust as that offence 
involves moral turpitude. (Percival, J,C, and Aston, 
A,J,C.) Hussanali Mahomedali V , Emperor. 

117 I.C. 157*=1929 Cr. C. 10$= 
30 Cr. L,J. 735=A.I.R. 1929 Sind 119. 
— S. $05— Scope. 

--^'—Applicability to any person in any manner 
entrusted with any property. 

Section 405 does not limit the ofilence to the case 
of persons who are entitled to be called trustees in the 
technical sense. The section is couched in broad 
terms and covers any person who is in any manner 
entrusted with any property. Where a person 
manages a large property under a definite agreement 
that he should get 3(5ths for his own use and spend 
2|5ths on certain religious and educational objects, if 
it can be proved that he has converted to his own use 
some portion of the 2(5ths share of the profits which 
he should devote to these objects, he may be properly 
convicted of an offence of breach of trust : A. I. R. 
1927 Oudh 113, Dist. (Pullan, J,) Shah Naim Ata 
V , Emperor. 126 I.C. 393=7 O.W.N. 663= 

1930 Cr. C. 9$1= A.I.R. 1930 Oudh $01. 

Section 405 refers only to moveable property : 

23 Cal. 372 ; 6 Bom. H. C. Cr. 33 and Se Cal. 758, 
Roll, {Baguley, J,) Uka Doe v. Emperor. 

8 Rang. 13 « A.I.R. 1930 Rang. 138. 

The trust contemplated by Ss. 405 and 406 

need not be in furtherance of a lawful object : 1 
Weir 463, Ref. {Findlay, J, C.) Mahadeo v, 
Narayan. 101 I.C. 890=10 N.L.J. 79= 

28 Cr. L.J. 306=8 A-L Cr.R. 1$3= 
23 H.L.R. 106= A.I.R. 1927 Nag. 225. 
'-‘S. $05 — Wagering contract. 

Peceipt of money — If offenOi, 

A person cannot be convicted under the second 
part of S. 405 if the contract in respect of which the 
money is received, is a wagering contract, (Curgen- 
ven,J,) K. R. Uppasini V. King-Emperor. 

100 I.C. 989=28 Qv. L.J. 381= 
7 A.I. Cp.R, $7$=A.I.R. 1937 Mad. $25= 
52 M.L.J. 179. 

— S. $06— Breach of trust* what is. 

Unpaid vendoi^Sale by vendee — When of- 

fence,. 

' Disposal, prior to payment to vendor, by vendee of 
goods given him under an arrangement tliat property 
in them should pass to him on payment is an offence. 
{Greaves and Panton, JJ,) Khitish Chandra Deb 
Roy V. Emperor. 82 I.C. 163=31 Cal. 796 = 

23 Cr.L.J. 1235=A.LR. 193$ Cal. 816. 
$06*«-*Ext6nt of evidenoe. 

— ^ — No evidence of manner of misappropriation 
^Proof of dishonest intention. 

It is neither necessary nor possible in every case of 
criminal breach of trust to prove in what precise 
manner the money was spent or appropriated by the 
acctised, since by law even temporary retention pro- 
vided it is dkhonest is an offence; But where there is 
no direct evidence of misappropriation and one is left 
to siraise as to what use was made by the accused of 
money, one ought to re(pnre cleaxier ^Oridence of 
htm^ intention thsm in a case where there ie direct 
evidence to prove that the money was appropriated by 
the accused lor a particular use which is inconsisteat 


PENAL CODE (I860). S. $06— Retention of money 
against debt. 

with his position as a trustee of the money. {Fast 
Ali and Dhavle, JJ,) Haraerishna Mahatab v* 
Emperor. 121 I.C. 321=31 Cr.L.J. 2$9 = 

11 P.L.T. 319=A.l.R. 1930 Pat. 209. 
— S. $06 — Giving accounts. 

Failure to give account or giving false ac- 
count — If conclusive. 

In cases of criminal breach of trust failure to 
account for the money proved to have been received 
by the accused or giving a false account as to its use 
is generally considered to be a strong circumstance 
against the accused. But accused must not be con- 
victed on it alone. It is only an indication or piece of 
evidence pointing to dishonest intention and must be 
considered along with other facts of the case ; A. I. R. 
1927 Cal. 409, Diss. from. (Fazl Mi and Dhavle, 
JJ,) Haraerishna Mahatab v. Emperor. 

121 LC. 321=31 CP.L.J, 2$9=11 P.L.T, 319=^ 
A.I.R* 1930 Pat. 209, 
— S. $06— ImmoYable property. 

If can be subject of criminal breach of 

trust. 

Criminal breach of trust cannot be committed in res- 
pect of immovable property: . 23 Cal. 372, Foil. 
{Martineau, J,) Chandan Lal v, Emperor. 

93 I.C. 280=27 Cr.L.J. 760--A.I.R. 1926 Lah. $78. 
— S. $06— Ingredients. 

‘Loss if necessary^Intention to cause /oss— 

Sufficiency, , , . 

Loss is not an ingredient of the offence under 
S. 406 as the intention to cause wrongful loss by itself 
amounts to dishonesty. 28 P. R. 1916 Cr, Ref, (Shadi 
Lal, C, J,) Abdul Haq v. Emperor. . 69 I.C; 631= 

A.I.R. 192$ Lah*a33. 

— S. $06— Jurisdiction. 

Goods held on trust at CalcuUa--Payment ic 

he made at Delhi— Fraudulent sale at Calcutta-r 
Jurisdiction of Delhi Court, 

The accused who was carrying on btusbiess at CaL 
I cutta ordered certain goods through complainant, a 
I commission agent at Delhi. The goods were lio be da- 
I livered at Cakaitta and payment was to . be made at 
I Delhi. The goods arrived in Calcutta and the ac- 
: cused was allowed to take delivery on condition that 
I he would hold them in trust till payment but he dia* 

I posed of them before making the payment. 

Held: that the offence was complete as SQop.as he 
misappropriated the goods by s^ing them ! .without 
authority at Calcutta. And the fact that has did. not 
first pay at Delhi as agreed upon did not afteidt > 
case. The loss at Delhi waa not a “consequence” 
such as is referred to in S. 179 of the Code. / P, R. 
1910 Cr.; 34 A. 487 Ref* v {Shmdi Ab 0DL 

Haq t?. Emperor. ‘ . 3CLCi 631» 

A.I.R. 192$ Labi. 358. 
—S. $06— Misappropriation’ and breaeh of imiBtu 
on demand’^Mfeirmcc\>as to 
guilt, . . ' . r . / . 

It is a possible view that> aa accused Is ;gidUy of 
criminal breach of trust between the misiapproprift- 
tion and the re-ps^ment’, but Cpurt* ^uld> bOiaioiW 
when re-payment is at . once mada on . demaiad to 
assume guilt in accused persoa.*) ^Griminal liability is 
not the same aspivil 

A.C. 221, Rel. on. (Kingaii, J^^, ,,Pufpih^d 
Bilaram, 4^/. C>) ’ . . U' 

97 I.C. 10$1?37 Cr. fir ^3=^ 

■HS. We—ileteiitloii of nonegr 
—— — If offeme, . .. < .. 

!Wla«re maoej is^ffliloectaan liii, liaada 06 tho wowed 



213? CRIMINAL DIGEST 1924-1930 2133 


PENIL CODE (1860). S. )06— Snit. 

by the complainant and is retained by the accused 
against a debt due from the complainant, the accused 
cannot be said to have acted dishonestly within S.406. 
{Daniels, /.) Puran v. Emperor. 92 LC. 895= 
27 Cr.L.J. 383=7 L.R.A. Cr. 89 = 
A.l.R. 1926 All. 298. 

-S. 406— Suit. 

' M oney advanced in respect of a contract^ 

Breach of contract-^Remedy* 

Where money is advanced in respect of a contract, 
and there is no entrustment in a fiduciary form, any 
dispute arising out of the breach of contract is one of 
civfi nature and capable of settlement not in the 
criminal but in the civil Courts. (Bucknill, /.) 
Mukhlal Rai V. Emperor. 96 LC. 501 — 

7 A.LCr.R, 24=27 Cr.L.J. 94a. 
*^S. 408-^Charge and conviction. 

Misappropriation by general agent of net 

balance^^onviction for indefinite portion — Sus- 
tainability, 

Where a charge of criminal breach of trust is made 
against a general agent of a trader with general autho- 
rity to expend the monies, the cases must be rare in , 
wHch it is sufficient to charge a net balance as having 
been misappropriated. • It is not permissible to allege 
a net balance and convict on proof of an ofience m 
regard to some more or less indefinite portion of the 
amount. The use of criminal courts to litigate a civil 
claim must be condemned. (Walsh, J.) Mohan 
Singh v.Emperor. 59 I.C. 372 = 42 All. 522= 

2 U.P.L.R. (A) 860=22 Or. L.J. 84= 
18 A.L.J. 683. 

—^Charge specifying gross sums as also items 
misappropriated tn one year-^Legahiy of con- 
victim* 

Where an accused person is charged under S. 408, 
I.P.C. with having committed criminal breach of trust 
in respect of a gross sum of money misappropriated 
by him within the period of one year and the charge 
not only spefifies the gross sum taken and the dates 
between which it was taken, but also sets out the 
items composing such gross sum giving the dates and 
the amounts alleged to have been misappropriated, 
the charge comes within the provision of Cl. (2). 
S. 222, Cr. P. Code, and that if by specifying the 
items composing the gross sums the charge went 
beyond what was necessary instead of prejudicially 
afiecting the accused it is to that extent favourable to 
the accused ; 31 Cal. 928, Foil.; 24 All. 254; 29 Mad. 
558 and 33 'All. 26, Ref. (Suhrawardy and Costello, 
JJ,) Rahim Bux Sarkar n. Emperor. 

34 C.W.N. 901=1930 Cp.C. 1117 = 

. . AJ.R* 1930 Cal. 717. 

“S. 408-^Pelay in remitting. 

— — J/ Breach of trust, 

. Where the acct^ed did not convert the money to 
his own use, there was no falsification of accounts and 
the delay in making the remittance was explainable 
by an assignment of goods. 

H^d : that in these circumstances mere delay in 
malpng the remittance did not amount to crinunal 
breach of trust. Qtvala Prasad and Ross, JJ,) 
Parmod Ban Behari v* Emperor. 106 I.C. 682= 
29 Cr.L.J. 6P^9 A.LGr.R. 380 (Pat.) 
— S. 408*-^i;sBentialB for conviction. 

^^^^I^efiniie finding as to definite sum. 

Though imder S. 222 (2) of the Cr.P.G. the accus- 
ed may ber chafed in respect Of the gross sum receiv* 
him stiff the prosecution must decide what 
amount,^h^ prep^ed ^ to prove the f^ecused law- 

a received and lawfully expended .andi what -sum 

finding 


PENAL CODE (1860), S. 408— Innocent diBobedi- 
ence. 

of a definite sum traced to the accused. (Walsh, /.) 
Mohan Singh v. Emperor. 59 I.C. 372= 

42 All. 522 = 18 A.L.J. 633= 
22 Cr. L.J. 84=2 U.P.L.R. (A) 360. 
— S. 408 — Failure to account. 

— — Presumption as to misappropriation. 

It is settled law that where property is entrusted to 
a servant, it is the duty of the servant to give a true 
account of what he does with the property so entrust- 
ed to him. If such a servant fails to return the 
property or to account or gives an account which is 
shown to be false and incredible, it is ordinarily a 
reasonable inference that he has criminally mis- 
appropriated the property so entrusted to him and 
dishonestly converted it to his own use. In such 
cases the Courts are entitled to draw hostile inferences 
and presumptions from the action aud statement of 
the servant. (Lentaigne, J.) Sona Miah v. 
Emperor. 84 I.C. 331=26 Cr.L.J. 267= 

2 Rang. 476=A.I.R. 1925 Rang. 47. 
— S. 408— Fresh proceedings. 

Long delay — Procedure. 

A complainant who allows a long period to elapse 
before resurrecting a case under S. 408, I.P.C. can- 
not possibly be allowed to re-agitale the matter on 
the ground that his feelings have been outraged by 
the action taken by the accused and that as a sort 
of retaliation he should be so allowed. (Harrison, /.). 
Harkishan Lal V. Khushabi Ram. -96 I.C. 388 = 
27 Cr. L.J. 932= A.l.R. 1926 Lah. 218. 
— S. 408— Gist of offence. 

^Dishonest misappropriation^Mere delay in 
paymen t — Effect, 

Mere retention of money or mere failure to return 
it does not necessarily raise a presumption of dis- 
honest misappropriation. The mere fact that the 
payment was delayed is no ground for imputing a 
criminal intention. Though the ingredients of the 
ofience of criminal breadi of trust are somewhat 
broadly stated, there is no doubt as to their meaning.' 
The sections dealing with the offence of criminal 
breach of trust were intended to punish an offence of 
which dishonesty is the essence. Any breach of 
trust is not an offence. It may be intentional with- 
out bemg dishonest or it may appear idishonest with- 
out being really so. In -such cases the Magistrate 
should be slow to move. This caution is all the 
more necessary since there is a natural desire to 
secure speedy justice by having recourse to crinnnaJ 
law; 42 All. 522, Ref. (Raza, J,) Rangi Lall v. 
Emperor. 7 O.W.N. 566=A.LR. 1930 Oudh 821. 
— — Intention to derive master of property. 

The mental act or intent to deprive the master of 
his property is the gist of the offence under S. 408. 
The accus^ was engaged as a tonga driver, to driv^ 
his tonga on hire within the limits of Ludhiana Muni.- 
cipality. The accused hafi to bring back the tonga 
each evening and pay over his earnings wbile- 
he was to receive a salary of Rs. 15 a month* He- 
did not return one evening, and on the following day- 
was pursued and arrested some 36 or 37 miles from 
Ludhiana. The accused in his defence at first denied^ 
the title of complainant, ' ♦ 

Held: that the accused was guilty under S. 408* » 
(Scott-Smith and Zafar Mi, JJ,) Crown DiNA./ 
88 LC. 461=6 Lah. 257=26 Cr. L.J. 11«9». 
26 P. L. R. 401« A.LR. 1928 Lah^ MU 
-^S* 40S->liinQoexit disobedience. < < ^ 

Repayment of loan to Qlerk^Qlerh enUsi^i 

ing himself as, member and getting it as loan^^ 
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PENAL CODE (1860), S. 408— Jurisdiction. 

A clerk in the employment of a Co-operative Bank 
affiliated to another Co-operative Bank received some 
repayments of loans from three- members of the Bank 
with instructions to pay the said sums to the Chief 
Bank. Previous to these repayments the clerk had 
student amount in hand- to make up Rs. 240 together 
with repayments. The moneys were duly entered in 
cash book and receipt given as customary, but disobey- 
ing the instructions he retained the money. Sub- 
sequently in contravention of rules he got himself en- 
listed as a member and procured the loan of the 
amount. Apart from disobedience there was no evi- 
dence that the accused appropriated the sums to his 
own use. The clerk was convicted under S. 408. 

Held : that the accused was not guilty under S. 408. 
Disobedience of the clerk was not criminal and the 
^bsequent procuring of loan though ultra vires being 
in contravention of rules would not turn the innocent 
act into criminal. (VTort, J.) Sukhdeo NArain v. 
Emperor. 117 I.C. 632=1929 Cp.C. 266= 

30 Cr. L.J. 812=A.I.R. 1929 Pat. 506. 
-“S. 408— Jurisdiction. 

— ~^ A ^plicability of Cr. P. C. Sec. 179. 

Section 179 does not govern ; the jurisdiction of a 
Court to try the ofience of criminal misappropriation 
or of criminal breach of trust for which a special pro- 
vision is to be found in Section 181 (2). 22 P.R. 1915 
(Cr). foil. (Shadi Lai, C. J.) Mahtab Din v. The 
Crown. 77 I.C. 490=28 Cr-L.J. 410= 

A.I.R. 1924 Lah. 663. 
— S. 408— Legality of finding. 

^Absence of definiteness, of sum misappropria- 
ted — Effect of Cr. P. C. Sec. 222 (2). 

The case was one of criminal misappropriation. As 
to the amount embezzled, the jury were not unani- 
mous and they said they were not able to ascertain it 
definitely, but the majority of them were of opinion 
that it might be a thousand rupees or so out of the 
amount mentioned in the charge. The Judge agreed 
in the verdict. He, however, was of opinion that the 
amount embezzled was not a thousand rupees or so 
but nearly rupees five thousand. He accepted the ver- 
dict and convicted the accused. 

Held : that the object of the amendment made by 
the introduction of Sub-section( 2) to Section 222, Cri- 
minal Procedure Code was “ not to amend the Penal 
Code, but merely to get rid of a technical difficulty in 
framing a formal document, viz., the charge,” By 
this amendment the procedural law was Sltered to 
meet two difficulties. Under the law as it stood before, 
there was very great difficulty in convicting where 
there was a running account and where the 
prosecution was unable to put their hands on a 
specific item of which the particular sum was em- 
bezzled or to which it was attributable. The other 
difficulty was that under Section 234, Criminal Pro- 
cedure Code, it was not allowed to have more than 
three offences of the same kind, and so the charge 
could not legally stand. The law on these two 
points was altered and altered for the better. It was 
not intended either to throw the onus on the accused 
by bringing a charge against him of a deficiency in 
his accounts or to do away with the necessity of 
proving the elements of the offence as laid down in 
the Indian Penal Code. 

The offence of criminal breach of trust involves en- 
trustment or dominion over property and dishonest 
misappropriation, conversion, use or disposal Ihereof. 
It is not possible to find these elements unless one 
can fort a conception as to what the .property is. 
There ntn^t therefore be> a definite finding of a certsdn 
degiafte fto* traced to the accused in order to form 
* * Cr.D.— 134 


PENAL CODE (1860), S. 409— Abetment, what is. 
the basis of his conviction. (Walmsley and Mukerjt, 
JJ.) Kairode Kumar Mukerjee v. Emperor. 

85 I.C. 372=40 C.L.J. 555=29 C.W.N. 84= 
26 Cr. L.J. 532=A.I.R. 1925 Cal. 260. 
— S. 408 — Misappropriation by liquidator. 

Applicability. 

A liquidator who misappropriates money, which has 
come into his custody as liquidator, cannot be said to 
be acting or purporting to act in the discharge of his 
official duty : 7 B.H.C. (Cr.) 61 and A.I.R. 1929 Bom. 
375, Rel. on ; 33 I.C. 648 ; A.I.R. 1927 Mad. 566 and 
A.I.R. 1928 Bom. 352, (F.B.) Ref, ; A.I.R, 1929 Mad. 
659, Diss. from. (Mirza and Broomfield, JJ.) 
Gulabmiya Dagumiya V, Emperor. 

A.I.R. 1930 Bom. 487. 

— S. 408— Property. 

-^~'^heque. 

Cheque is property within the meaning of S. 408. 
{Dalai, J.) S.F. Rich v. Emperor. 

1930 A. L.J. 849= A.I.R. 1930 All. 449. 
— S. 408 — Sentence. 

Imprisonment^Benefit of Cr. P.C. Sec. 562. 

Where a person was convicted under S. 408, 
Penal Code and was given the benefit of S. 562, 
Criminal P.C.. by the trial Court and by the time 
the case went to the High Court in revision, conside- 
rable time had passed. 

Held : that though usually imprisonment should be 
given in cases of embezzlement, it was not proper to 
interfere with the Magistrate's discretion after such a 
length of time : A.I.R. 1925 Oudh 673 ; 19 P.W.R. 
1910 ; A.I.R. 1925 Bom. 192; and A.I.R. 1926 Sind 
101 ; Rel,' on, {Addison, J.) Emperor, v. Khai rati 
Lal. 107 I.C. 775 = 10 A.I. Cr. R. 27 = 

29 Cr. L.J. 291= A.LR. 1928 LAh. 926. 

— S. 408— Validity of charge. 

Specific sum misappropriated during a 

certain time — Effect of Cr. P.C. See. 222 (2). 

Accused was employed as a pay clerk in complain- 
ant’s office and his duties were to receive from his 
master cheques in respect of certain amounts which 
had become due and payable on certain bills. He 
had to cash the cheques, keep the proceeds with him 
and from time to time make payments thereout as 
and when those bills were presented to him. He 
was charged with criminal breach of trust in respect 
of a specific sum misappropriated during a certain 
period. 

Held : that the provisions of S. 222, sub- S. (2) 
were satisfied : 42 All. 522, Dist.; A.I.R. 1928 Bom, 
148, Rel. on. 

Held : further, that the misappropriation amounted 
to a criminal breach of trust. (Mirza , and Patkar,JJs\ 
VINAYAK LAXMAN BhATKHANDE V. EMBEROR, 

113 LC. 612=30 Bom, L-R. 1530«? 
12 A.I. Cp. R. 73=30 Cp. L* J. 185= 
53 Bom. 119=A.I.R. 1923 Bom, 867. 
— S* 409 — Abetment^ what iB. 

Offence complete — Subsequent help to real 

offender to conceal embezzlement — If abetment. 

Where the offence of embezzlement was eAypo- 
thesi complete long before, anything done subsequent- 
ly to help the real offender to conceal the embezzle- 
ment might be punishable under some other section 
but does not amount to abetment of the offence 
under S. 409 : A.I.R. 1921 Pat, 286. Ref, {Teh Chand 
J.) Pricbaruv, Emperor. 112 LC. 850= 

30 Cp,L.J, 18=11 A.L Cr. R. 405 = 
A. 1. R. 1928 Lah. 382. 
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PENAL CODE (1860), S. 409— Accepting broke- 
rage. 

— S- 409— Accepting brokerage. 

President purchasing articles for Munici- 
pality and taking brokerage from vendor ^If 
offence. 

A President of Municipality purchased some arti- 
cles for the Municipality and after its price was paid, 
got a certain amount from the vendor as brokerage 
for which he gave the vendor a receipt. 

Meld : that the President was not guilty of criminal 
breach of trust as this brokerage, commission or 
discount was paid for his own personal use and not 
for the benefit of the Municipal Committee. (Carr, J.) 
Emperor v. U Maun Gale 97 I. C. 64 = 

4 Rang. 128=27 Gr. L.J. 1088 = 
A.I.R. 1926 Rang. 171. 

— S. 409— ‘Bona-fide’ claim. 

— — -Domfwzow over property-^ Claim unsustainable 
'^Effect, 

Unless the claim of the accused is merely a pre- 
tence and not a bona fide cXoim, no ofience under 
S. 409 is committed where the accused not only has 
got dominion over the property but is laying some 
daim over it even though it turns out that the claim 
is not in law sustainable. Generally in cases under 
S. 409 the property is non-existent or at least leaves 
the dominion of the accused. Where these facts are 
wanting, ordinarily a Criminal Court should refer the 
matter for decision by the Civil Court especially 
where the important witnesses are living far away 
beyond the jurisdiction of the Court. (Greaves and 
Panion, JJ.) Harry Jones o. Emperor. 

81 1. C. 829=28 C.W.N. 831=26 Cr. L. J. 1053 = 
A.I.R. 1924 Cal. 908. 
— Gooifs entrusted to firm and not to Us mana- 
ger personally — Liability of manager. 

A person who is the manager of the firm cannot be 
held criminally liable for breach of trust where there 
is no personal entrustment of goods to him but to the 
firm in respect of which the offence was alleged to 
have been committed. (Baguley, J.) S. C. Guha v. 
Emperor. 1930 Or. G. 1168 = 

A.LR. 1988 Rang. 832. 
— S. 409— Breach of trust, what is. 

—War bond entrusted to Bank for sale — 
Endorsement by cvaner in favour o f Bank-^Bank 
dealing with bond contrary to instructions of 
endorser-^Offence. 

A Municipal Committee handed over a war bond to 
a Bank with instructions to sell it at its market value 
and to remit the sale proceeds to the Committee. 
The bond was endorsed ‘in favour of the Bank in 
order to fadlitate its sale. Instead of selling the war 
bond, according to instructions received by the Bank, 
the directors of the Bank pledged it with another Bank 
against c^h payment and that amount was utilized 
by the directors to meet some urgent demands made 
on their Bank as the Bank was short of cash at that 
time and the customers were pressing for payment, 

Held : that the property in the bond as between 
the ‘ Municipal Committee and the Bank was still 
retained by the Municipal Committee and did not vest 
in ^e Bank. By making use of the bond in a manner 
which was contrary to the conditions under which it 
w^ entrusted to the Bank the directors, who knew of 
fact, caused unlawful loss to the Municipal Com- 
^m^ee and ttnlawful gain to the Bank and were guilty 
,KAM Chand Gurvala 
I.C. 699 = 27 Cr. L.J. 1883= 
r ^ ' • A4-B. 386. 


PENAL CODE (1860), S. 409— By postal seryants. 

__ — Public servant receiving money and not 
handing it over to his successor — Offence. 

Where a public servant receives money in his capa- 
city as such, the fact that he does ‘not include it in 
his cash balance entered in the remarks column of 
the register maintained by him on the day it was 
received, is very strong ^ima facie evidence of its 
having been misappropriated on that date and he is 
guilty of embezzlement if he does not hand over to 
his successor the money in his hands due to Govern- 
ment. {Ashworth and Misra, JJ.) Emperor v. 
Daya Shankar. 94 LG. 205 = 1 Luck. 345 = 

29 O.G. 245 = 3 O.W.N. 382 = 27 Or. L.J. 589= 
AJ.R. 1926 Oudh 398. 

Accused hound to lodge money into treasury 

in excess of certain sum — Accused removing the 
excess to a Government godown — Offence. 

Where it is necessary for the accused to lodge in 
the Treasury any Government money in excess of 
that shown due to Government by the registers which 
he might have in his hands under certain rules, he is 
guilty under S. 409 if he removes the excess from the 
office cash box and 'it • makes no difference that he 
removes it to a godown belonging to Government. 
{Ashworth and Misra, JJ.) Emperor v. Daya 
Shankar. 94 I.C. 205=1 Luck. 845=29 O.G. 245= 
3 O.W.N. 382=27 Cp. L.J, 589= 
A I.R. 1926 Oudh 398. 

— S. 409— Burden of proof. 

Trust — MisappUation 


In cases of criminal misappropriation the onus lies 
on the prosecution to prove not only that money was 
paid to the accused in trust but also that he did not 
apply it for the purpose for which it was given : Ea- 
tan Lai U.R. Cr. C. 872 and 860, Rel. on. {Tek 
Chand, J.) Pritchard v. Emperor. 112 LC. 850= 
30 Cr.L.J. 18=11 A.I.Cr.R. 405= 
A.I.R. 1928 Lah. 382. 

-^•-‘-^^Receipt — No misappropriation. 

When the prosecution has proved the receipt by the 
accused of the several amounts, it is for the accused 
to show that he had not con’^erted them to his own 
uses. (Suhrawardy and Duval, JJ.) HaBENDBA 
Kumab V. Emperor. lOl LC. 597=45 C.L.J. 207= 
28 Cr. L.J. 469=A.I.R. 1927 Gal. 409. 

— S. 409— By postal servants. 

Postmaster taking V. P. P. without payment 

— Manipulation of accounts — Effect. 

Where a sub-postmaster of 13 years’ service taking 
possession of the V.P.P. cover addressed to him and 
also of the railway receipt, obtained delivery of the 
goods, but in order to put ofl payment manipulated the 
register maintained in the post office, sentence of one 
year’s rigorous imprisonment and a fine of Rs. 100 
was adequate punishment. {Odgers,J.) SankaBan 
PiLLAi V. Emperor. 118 LC. 496=52 Mad. 684= 

29 M.L.W. 522=1929 M.W.N. 275=2 M.Cr.C. 90= 
30 Cr. L.J. 929=A.LR. 1929 Mad. 447= 
56M.L.L55i. 

Money order not paid to payee — Receipt bearing 

thumb-impression of the postman himself --Offence. 

Where a postman did not pay money to the^ payee 
of the money order, and put his own thumb -impre^ 
Sion on the receipt, but after two months when enqui- 
ries were made, he paid the money and took receipt 
of the payee, , . 

Held : that the postman was guilty of a delib^ate 
misappropriation of the money eritru^ed,to hvn., 
{Sohwabe, C.J. and Waller, J.) Public 
V, KandAsami Thevan. 98 I.O. 99=68 

27=^Cr.L.J.125i=27»4W.l 

A.LR. 1927 M#.dr 690=68 M.L.J. i 
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PENAL CODE (1860), S. 403— -By postal servants. 

Dehvery of V,P. by Postmaster without pay- 
ment — Alteration of date of delivery in account — 
Offence. 

Where the accused, a Sub-Postmaster, handed 
over a V.P. letler to the addressee without getting 
payment, on or before 20-10-25 and then altered his 
accounts so as to make it appear that he only handed 
over the letter on 24-10-25, 

Held : that the accused was guilty of the offence of 
criminal breach of trust and falsification of accounts 
under Ss. 409 and 477-A of the Penal Code. {Wal- 
lace.J.) V. Kandasami Aiyar v. King-Emperor. 
102 I.C. 488=38 M-L.T, 318=26 M-L.W. 656 = 
28 Cr. L.J. 552 = A.I.R. 1927 Mad. 626 = 
52 M.L.J. 703. 

Post office clerk delivering V. P. P, to party 

and receiving money — Entry not made in register 
nor money credited — Offence. 

A post ojffice clerk delivered some value payable 
parcels on 30th May 1925. 27th May 1925 and 23rd 
May 1925 and kept moneys which were entrusted to 
him as a public servant up to 9th June 1925 in viola- 
tion of the rules by which he was bound, and gave a 
false explanation that the money had not been 
received until the 9th of June. He also made entries 
in his register showing that the articles were still 
undelivered in the post office long after they had been 
delivered and the money for them had been received, 
Held : this amounts to a denial of the receipt of the 
money and is conclusive evidence of criminal breach 
of trust. R. V. Jackson, (1C. & K. 384), Appl. ; 
26 I.C. 307 ; 40 I.C. 303 ; and 10 Bom. 256, Dist. 

Held : further that the negligence of the postmaster 
in charge whose duty was to check the delivery 
register, in not properly checking the register, cannot 
take the place or proof that the money received on 
account of these articles was entrusted to his care, 
and he cannot therefore be charged of a criminal 
breach of trust. {Ross and Kulwant Sahay, JJ.) 
Chandra Prasad v. Emperor. £4 I.C. 3l33= 

5 Pat. 578=7 P.L.T. 807 = 1926 P.H.C.C. 190- 
27 Cr. L.J. 611 = A.I.R. 1926 Pat. 299. 

— S. 409 — By President of Co-operative Society. 

President of Co-operative Society retaining 

money drawn from hank with permission of fellow 
members — Ho offence. 

A President of a Co operative Credit Society was 
authorised to draw a certain amount of money from a 
bank. After so doing, he himself retained the 
amount instead of crediting it to the Society. It was 
proved that he did this with the permission of his 
fellow members of the managing committe, as he 
needed it for some work. 

Held, that under the circumstances the offence 
committed may be said to be purely of a technical 
nature and even this is doubtful. {Tappa, J.) A^jad 
Khan v . King-Emperor. 12 L.L.J. 165. 

— S. 409’-~Charge and conviction. 

— Series of embezzlements — Single charge but \ 

separate sentences to run concurrently — Legality. 

Where the accused was prosecuted for an offence 
under S. 409, 1.P.C., and only one charge was framed 
in which four sums of money said to have been 
embezzled were specified and the Magistrate convicted 
the accused but passed sentence for each embezzle- 
tnent and directed that the sentences should run 
concurrently, 

Held : that there was no misjoinder of charges and 
that the separate sentences though invalid did not 
prejudice the accused so as to render the conviction 
liable to be set aside, {ficars, C.J . and King,J.) 
Emfrhor V, Prem Karaxn. 1930 A.L Jt 1180» 


PENAL CODE (1860), S. 409 — False paper entries. 
— S. 403 — Consequence. 

Offence of criminal breach of trust^Causing 

wrongful loss if a necessary consequence — Applica’>- 
hility of Or. P.C., Sec. 179. 

The word “ consequence ” in S. 179 doesJnot 
include all the possible results of an act, but is restrict- 
ed in its scope to certain specified results ; those are 
the results specified in the provision of the law making 
the act an offence. The offence of criminal breach 
of trust is complete with the act of conversion and 
the intention to cause wrongful gain or wrongful loss. 
That intention can only be formed or at least can 
only be proved to have been formed at the place 
where the conversion takes place. For the purposes 
of S. 179 it is immaterial where the wrongful loss 
actually takes place, and indeed whether any such loss 
actually does take place or not. A.I.R. 1922 Bom. 39, 
Dissent, ; 38 Mad. 639., Foil. {HalUfax, A.J.C.) 
Banerji V. PoTNis. 81 LC. 538=20 N.L.R. 72= 
25 Cr. L.J. 922-A.I.R. 1924 Nag. 253. 
— S. 409 — Delay in remitting. 

Head of office negligent in seeing to the db* 

servance of rules about remitting money to treasury 
— Intention of wrongfully keeping Government out 
of the money — Offence. 

Section 409 cannot properly be construed as involv- 
ing that any head of an office, who is negligent in 
seeing that the rules about remitting money to the 
treasury are observed, is ipso facto guilty of the 
offence of criminal breach of trust, but something 
more than that is required to bring home the dis- 
honest intention, which is one of the essentials of a 
conviction under S. 409. There should be some indi- 
cation which justifies a finding that the accused defi-i 
nitely had the intention of wrongfully keeping Gov- 
ernment out of the money; and ordinarily that would 
be shown by some overt act, which went beyond 
mere retention of money that should have been remit- 
ted to the treasury. He is guilty of gross dereliction 
of duty in not seeing that the rules are observed ; 
11 P.R. 1908 Kel. on.; 12 Mad. 49, Ref. {Fawcett 
and Mirza, JJ.) Lala Rooji v. Emperor. 

Ill I.C. 730-30 Bom. L.R. 024 = 29 Cr- L.J. 922= 
11 A.I. Or. R. 82 = A.I. R. 1928 Bom. 205- 

No obligation to pay at a certain date — If 

offence. 

It does not follow, merely because an instalment of 
an agricultural loan is not paid the very next day into 
the treasury, that thereupon and therefrom an infe- 
rence begins to be drawn against the village Munsif 
that he has misappropriated the amount so omitted to 
be paid. Mere delay in payment of money entrusted 
to a person, when there is no particular obligation to 
pay it at a certain date, docs not amount to and does 
not furnish by itself a sufficient proof of misappropria- 
tion : A.I.R. 1925 Cal. 613. Rel on. {Pandalai, J .) 
Munuswami Nainar V. Emperor. 

A.I.R. 1930 Mad. 507=58 M.L.J. 649. 
— S. 409--False paper entries. 

■ — Entries in cash book — Conversion effected as 

no cash passed — Offence. 

A loan of Rs. three lacs was made to one of the 
accused who was a director of a Bank. The pro- 
fessed object of the accused was to bolster up the 
affairs of the closely allied concern known as the 
Hindustan Assurance and Mutual Benefit Society, 
which would otherwise have been obliged, under 
Cl. 179 of its Articles of Association to go into liquid- 
ation. What he did in eilect was that with one of 
ihe three lacs of rupees he converted a debt owed by 
the Socieiy into a credit balance ; with another lac 
he created a fixed deposit for the Society with the 
Bank; with the third lac he converted own 
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PENAL CODE (1860). S. 40S—Infercnce of in- 
tention. 

into a credit balance and also created a fixed deposit 
of Rs. 30,000 in his wife’s faTonr. He sent intimation 
to the Society regarding their credits. At the time 
when he made these changes in the Bank’s financial 
position, he had no authority except his own and his 
subsequent transactions do not show that he had an 
honest intention. 

Held : that although the changes made were mere 
paper entries, the conversions were no less convers- 
ions because no cash passed and that an ofience under 
S. 409 had been committed : A. I. R. 1926 Lah. 385, 
Refi (Johnstone, J,) Mangal Sen v. Emperor* 
118 I.C. 653 = 30 Cr. L.J. 954=1930 Cp. C. 25= 
A.I.R. 1930 Lah. 57. 
-^S. 40S— -Inference of intention. 

The criminal intention in a charge under I, P. C. 
S. 409 is a matter of inference from proved facts. 
(Wazir Hasan, A. J. C.) Bishambhar Nath v. 
Emperor. 87 I.C. 962=26 Cr. L.J. 1042= 

A.I.R. 1925 Oudh 676. 

— S. 409 — Lessee of Government. 

——Accused a lessee front Government to collect 
rent and deposit it in treasury — Failure to deposit 
within agreed time — Offence. 

The petitioner had executed a kabuliyat in favour of 
the Government whereby he agreed to realize the 
gross rent of a Mou25ah payable to the Government 
lying within his jurisdiction and to deposit the said 
amount in the Government Treasury on or before the 
date to be fixed by the Chief Commissioner or any 
other authorized officer from time zo time, and if he 
failed to deposit the grass rent from his kist within 
the time fixed, the Government should be competent 
to realize from him or from his surety or sureties the 
said sum in arrears according to law prescribed for 
the realization of arrears of rent. The petitioner 
failed to deposit the rent as agreed to by him. 

Held : that the penalty would be that the aimount 
would be recovered from his sureties or himself; the 
kabuliyat did not contemplate his being criminally 
prosecuted for failure to deposit the amount realized. 
The position of the petitioner was not that of a 
servant but a lessee, (Cuming and Gregory, JJ.) 
Nripendra Nath v. Emperor. 110 I.C. 97 = 
47 C.L.J. 442=29 Cr. L.J. 641 = 
A.I.R. 1928 Cal. 321. 


4DS^No dishonest intention. 

'Remedy. 

Where an agent produces his lists of accounts and 
admits the withdrav\al of money, if he be recalcitrant, 
even if there is good ground for suspicion that he was 
not altogether honest, yet so long as there is no 
intention to misappropriate money belonging to his 
principal, the agent’s prosecution under S, 409 for 
criminal breach of trust is not the proper remedy ; 
the proper remedy lies in a suit for accounts in a 
civil Court. (Ad ami and Fazl AH, JJ.) Kapildeo 
Narain V. Emperor. A.I.R. 1930 Pat. 221. 

— Legality of conviction. 

Where a President of a Taluk Board drew out 
certain money from Taluk Board funds on contingent 
bills in respect of certain works but before they were 
completed with the object of preventing the moneys 
from lapsing at the end of the financial year although 
it was against the Fund Rules to do so, 


H^ld : that the facts were not sufficient to import 
^ny dishonest intention and the President could not be 
mnyiciedj^ftCnrninal breach of trust, (Wallace and 
'Uair, JJ .) Bisvanath Das, In rp. 

- ^ ' 100 I.C. 365=28 L.J. 285= 

JL.LJR. W27 JjCad. 533, 


PENAL CODE (1860). S. 409— Wrong accounts. 

S. 40£ Presumption of misappropriation. 

Non-payment for a longtime. 

Where a Court Amin collects a large sum of money 
and does not pay it into Court until five months have 
elapsed, it is a fair presumption that he has misappro- 
priated the amount, unless he can explain his action. 
(Jackson, J.) Dewasikhamani Asari v. The 
Crown. 95 i.c, 943=23 M.L.W. 718= 

27 Cr. L,J. 863=A.I.R. 1926 Mad. 727. 
— S. 409 — Release of accused. 

Applicability of Cr, P.C. Sec, 562. 

The offence under S. 409, Penal Code, is beyond 
the scope of S. 562, Cr. P. Code, and so a Magis- 
trate acts without jurisdiction if he releases under 
S. 562, Cr. P. Code an accused convicted under 
S. 409, I. P. C. (Shadi Lai, CJ.) Emperor v, 
Rahmatkhan. 100 I.C. 225=7 A.I. Cr. R. 360= 
28 Cr. L.J. 257=A.I.R. 1927 Lah. 735. 
— S. 409— Sentence. 

The law always regards the ofience of criminal 
breach of trust by persons in charge of public moneys 
as one of a specially serious nature warranting a 
severe sentence. (Fforde, J.) Parma Nanda v. 
Emperor. 106 I.C. 837=29 Cr. L.J. 1 (Lah). 

A sentence of imprisonment is obligatory under 

the law for an offence either* under S. 409 or under 
S. 420. (Campbell, J.) Emperor v. SoHan Singh. 

94 I. C. 130=27 Cr. L. J. 562= 
A. I. R. 1926 Lah. 350. 
— S. 409— Power to grant bail. 

Under the provisions of S. 497 a Magistrate has no 
power to grant bail in cases falling under S. 409, 
Penal Code. 3 Rang. 538 Rel. on. (Doyle, J.) 
Maung Ba Maung V. Emperor. 

A.I.R. 1930 Rang. 335* 
— S. 409— Similar offences distinguished. 

— •^’--Difference between offence of theft, cheating, 
criminal misappropriation and criminal breach of 
trust. 

An easy method of differentiating between the 
offence of theft, cheating with delivery of property, 
criminal misappropriation and criminal breach of 
trust is to find out whether the original taking was 
honest or dishonest and whether it was with ffie con- 
sent of the owner or without it. In theft the original 
taking is without hohesty and without the consent of 
the owner, and in criminal breach of trust it is with 
both. In obtaining property by cheating the taking 
is dishonest but with the consent of the owner, and 
in criminal misappropriation it is honest but without 
the consent of the owner. (Hallifax, A. J. C.) 

Narsingbas Marwari V. Emperor. 106 I.C. 678= 
9 A. I- Cr. R. 282=29 Cr. L. J. 86 = 
A. 1. R. 1928 Nag. 113. 
— S. 40e— Yiolation of account rules* 

— A^ropriation of money drawn for payment 

of one bill toxmrds another of same firm — If mis- 
appropriation 

Appropriation of money drawn from the Bank for 
payment of particular bill, towards payment of another 
bill due to the same firm or person does not amount 
to embezzlement of Government money ; it may at 
the most amount to deliberate violation of the account 
rules making the person liable for departmental 
punishment. (Nanavutty, J.) Chandrika PRASAI? 
V. Emperor. 7 O.W.N. 564= A.I.R. 1930 0^ 324. 
— S. 409 — Wrong accounts. 

' Wrcnig aceo%^ni and wrong entry do pot by 

themselves ^ove criminal breach of tru^t. 

The fact t^at the accounts have been wrongly 
will not ifself prove that ^ 
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account committed criminal breacn of trust unless it 
can be shown that the person misappropriated pro- 
ceeds of cheque or remittance transfer receipt or any 
cash proved to have been received by him ; and the 
wrong entries may raise strong suspicion which may 
serve as a ground for scrutiny but cannot justify the 
conviction of the person for criminal breacn of trust. 
(Nanavutty, J,) Chandrika Prasad v. Emperor. 

7 O.W.N. 5e3=A.I.R. 1930 Oudh 324. 
— S. 411— Applicability. 

When receipt or retention of property, not neces- 
sarily for disposal, is dishonest, S. 411 is the appropri- 
ate section. If, on the other hand, dishonest receipt 
or retention cannot be proved but only dishonest con- 
cealment or disposal, S. 414 is more appropriate. 
(Fawcett and Madgavkar, JJ,) Emperor v. 

Abdul. 91 I. C. 690=49 Bom. 878 = 

27 Bom. L. R. 1373=27 Cr. L. J. 114 = 
A. I. R. 1926 Bom. 71. 

— S. 411— Burden of proof. 

— - ■ -Discovery of stolen property^Long lapse of 
time — Effect. 

Where there is long lapse of time between the theft 
and the discovery of the stolen property (in this case 
over 15 months), the onus of proving innocent posses- 
sion should not be cast on the accused : 62 P. L. R. 
1916, Rel. on. (Fforde^J,) Narain Singh v. Em- 
PEROR. 108 I.C. 912=29 Cr.L.J. 464= 

29 P.L.R. 441-A.I.R. 1928 Lah. 687. 
— — — Dishonesty — Duty of prosecution. 

In a trial for an offence under S. 411, it is for the 
prosecution to prove that the accused received the 
property dishonestly and the onus that he had receiv- 
ed the property honestly does not lie on him. (Jai 
Lai, J.) Kartar Singh v. Emperor. 

109 I. C. 674=10 A.I. Cr. R. 354=10 L.L.J. 316= 

29 Gr.L J. 594. 

— S. 411— Essentials. 

In order to bring home the guilt under S. 411 it is 
essential that some stolen property should have been 
found in the possession of the accused and there 
should have been evidence that the accused retained 
possession of the property either knowingly or having 
reason to believe that the same was stolen property. 
(Sen, J,) Phul Chand Dube v. Emperor. 

119 I.C. 863 = 10 L. R. A. Cr. 156= 
30 Cr.Ii.J.1133=1930 A.E.J. 220=13 A.I.Cr.R. 30= 
1929 Cr.C. 645 = A.I.R. 1929 All. 917. 

■ ^Proof of facts from which knowledge can he 

presumed. 

The knowledge or belief which is required to be 
established in order to bring the case under 
S. 411 implies the existence and the presence of 
facts or circumstances from which the accused was 
either made aware or ought to have been made aware 
of the nature of the property. It may be sufficient to 
show that the cirumstances were such as to make him 
believe that the property was stolen. The word 
^‘knowledge’* means a mental cognition and not neces- 
sarily visual perception. It implies a notice to the 
Receiver of such facts as could not but have led him 
to believe that the property was stolen and could not 
but hkve been dishonestly obtained. It therefore lies 
on the prosectUaon to prove the presence of certain 
facts from which the accused might have drawn the 
inevitable conclusion that the property was stolen pro- 
perty. It is not sufficient in such a case to show that 
the accused person was careless or that he had reason 
to suspect that the property was stolen or that he did 
not make sufficient enquiry to ascertain whether it had 
been honestly acquired : -6 Bom. 402, Foil. (Kin- 
C.) Abdur Rahim v. Emperor. 
a7kM4.664«;27<0r.Ii^. 1927 40. 
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Proof of theft. 

It is not correct that for a conviction under S, 411 
there must be proof of theft. (Dalip Singh, J.) Is- 
mail V. Emperor. 96 I.C. 869=27 Cr.L J. 1013= 

A I.R. 1926 Lah. 640. 

— Proof that the article was stolen. 

The offence of receiving stolen property under 
S. 411 is the offence of receiving a particular article of 
stolen property or property stolen in a particular theft 
and so it is necessary that the particular article stolen 
should be alleged to be stolen and if possible traced to 
its origin. (Kennedy, J, C. and Rupchand Bila* 
ram, A. J. C.) Hyder v. Emperor. 91 I.C, 64= 
20 S.L.R. 3=27 Cr.L.J. 32 = A.I.R. 1926 Sind 129. 

Proof that the article was stolen. 

Though there may be cases in which it may not be 
necessary under S. 411, or 414, to prove that the 
property was stolen from a particular individual yet 
as a rule it may be taken as a settled law that a person 
cannot be called upon to account for the possession of 
property when there is no evidence whatever lhat the 
property has been stolen. 14 Bom. L. R, 893, Foil. 
(Prideaux, A. J. C.) Yasin Khan v. Emperor. 

75 I.C. 544=19 N.L.R. 176=24 Cr.L.J. 960= 
A.I.R. 1924 Nag. 48. 

— S. 411 — Evidence. 

Possession of stolen bullocks left for pasture 

age-^Effect of. 

Where bullocks were stolen from one village and 
taken to another village at a distant place and handed 
over to a person resident of that another village to 
pasture them with his own, the mere fact of possession 
of the bullocks by such person would not warrant the 
inference that the possession was dishonest so as to 
cast upon such person the onus of displacing the 
inference of dishonesty. (Macpherson,J.) MahabiR 
Pandey V . Emperor. 122 I.C. 586= 

31 Cr.L.J. 437=1930 Cr.C. 584= 
A.I.R. 1930 Pat. 353. 
——Accused knowing where stolen property was 
buried and producing it but falsely stating that 
they did it under instructions from pdlice who them^ 
selves had buried it — Value of. 

Whether the fact of the accused pointing out stolen 
property is or is not evidence of possession is a ques- 
tion of fact. 

Where tlie accused know that a considerable 
amount of stolen property is buried in the ground and 
concealed from the public view in a certain field and 
produce the same but falsely state that they had 
pointed out the profierty on the instructions to do so 
by the police who had themselves buried the property 
there, their knowledge cannot be held to be iiinocent 
knowledge and such production is sufficient iqx eon* 
viction under S. 411 ; 5 S. L. R, 257, KeL pn j 
3 S.L.R. 136, Considered, (Percival, J*C, mdi HaveUr 
wala, A. J. C.) Bileu v. Emperor. 

1980 Cr.C. 654=A.I.R. 1930 Shlnd IM. 
~^~^Possession of missing bullock. 

In order to bring home the guilt under 4U it ^ 
essential that some stolen property should haye bjsen 
found in the possession of the accused and there 
should have been evidence that the accused retained 
possession of the property either knowingly or shaving 
reason to believe that the same was, stolen property. 

A’s bullock was missing. After seversU months it 
was found in the possession of B. B was pxsoeeQUted 
and oonvicted under S. 411. B. ai$>ealed. 

Field : that a nfissing huHock could not hs stolen 
within the meaning of S. 4X0 as no ^^nce .was 
committed with reference to it by theft or by ontpriiion 
or by robbery etc. This being so 
undpr S. 4U conjid not ibesi3nt8«no(h: 
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1911 Cr. Rel. on. (Sen,J.) Phul Chand Dube v. 
Emperor. 119 I.C. 863 = 10 L.R.AXr. 156= 

30 Cr.L.J. 1133=1230 A.L J. 220=13 A.LCr.E. 30= 
1929 Cp.C. 645 = A.I.R. 1929 All. 917. 
— — Stolen article found by Police in a house 
occupied by accused and his mother — J/o evidence 
as to accused knomng of it'-^Conviction if sustain- 
able. 

An ornament called a kangni, stolen in a burglary, 
was found by the Police in a jar of chillies in a house 
occupied by the accused and his mother. There was 
nothing to show that the accused put the kangni in 
the jar or knew that it was there. 

Held : that he cannot be convicted under Penal 
Code, S. 411. {Martincau, J.) Emperor v. Chhotu. 

94 I.C. 909=27 Cr.L.J. 717 (Lah.) 

— Stolen property found in dung heap in court- 

yard of a house belonging to several persons — 
Value of, 

Where some of the stolen property was found in 
the dung heap situated in the courtyard of the house 
belonging to several persons, it could not be said with 
certainty as to who was in exclusive possession of the 
stolen articles and ^none of them could be convicted 
either under S. 457 or S. 411. {Abdul Raoof.J.) 
Qaim Din v. Emperor. 92 I.C. 425 = 

7 L.L-J. 223 = 26 P.L.R. 522=27 Cr.L.J. 249. 

— --^Accused found seated around the stolen 
property disputing as to its distribution^Value 
of. 

The evidence that the accused were all in the house 
wherefrom the stolen property was recovered disput- 
ing as to what was to be done with the booty, is 
sufficient for their conviction. (Ross and Kulwant 
Sahay, JJ.) Parameshwar Dayal v. Emperor. 

94 I-G. 705=7 P.L.T. 567 = 
1926 P.H.C.C. 139=27 Cr.L.J. 657 = 
A.I,R. 1926 Pat. 316. 

•^Property found in room accessible to persons 

other than accused. 

Where the goods which were alleged to be stolen 
properly were found in a room which had no shutters 
and which was accessible to all the members of the 
accused’s family, 

Held : that the accused could not be conclusively 
said to have been in possession of the ^olen articles. 
15 All. 129 and 22 All. 445 Appl. (Mukerjt,J,) Ram 
Autar V. Emperor. 87 I.C. 846=47 All. 611= 
23 A.L.J. 421=26 Cr.L.J. 1022 = 
A.I.R. 1925 All. 478. 
—Evidence Act, S, 114 ill. (a)^Articles of 
ordinary type found Z\ years after theft-^^Pre- 
sumption as to guilt. 

24 years before the discovery, at the house, of 
accused, of the articles (four silver ornaments of 
ordinary type worth Rs, ICO) these had been removed 
from .the houses of the two complainants by means of 
a dacoity. The accused was a goldsmith by caste 
profession and when asked, he explained that he him- 
self had made them for his wife. The articles were 
found, except in one case, on the person of the wife 
of the accused. 

Held : that the accused cannot be presumed to be 
in possession of the articles with guilty knowledge. 
29 All. X38 Foil. (Mukerji, J.) Chhotey . Lax. v. 
Emperor. 85 I.C. 722=5 L.R.A*Cr. 199 = 

. 26Cr.LX 578=A.I.R. 1926 All. 220. 

- Mere discovery of stolen article in a roofless 

accused* s house — Value of. 

was coramitted in the house of one 
she' made a report ;the next morning 
oi* ^iriid^s , iDcluding , wearing apparel. 
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guilty knowledge. 

Among the articles she mentioned was a dhoti said to 
have had a tear in the border. A few days after the 
police searched the accused’s house and in the pre- 
sence of two search witnesses a dhoti was found 
hanging on a peg in a roofless room. This room 
contained some other articles of household besides 
the dhoti. In front of this room there was another 
room covered by a roof and then there was a thatched 
portion of the house m which the accused, his wife 
and children lived. Mt. Maharaji and her son both 
recognised the dhoti as belonging to them. 

Held : that an accused person cannot be convicted 
under S. 411 merely on showing that he was in pos- 
session of certain property and failed to account for 
its possession. The prosecution must prove both that 
the property was stolen and that the accused received 
it or retained it 'dishonestly. But under certain cir- 
cumstances a Court is entitled to draw presumption 
under S. 114 of the Evidence Act from the fact of 
possession. In the present case however there is no 
necessary inference that the accused had knowledge 
that the dhoti was concealed in the room attached to 
this house. (6 All. 224, Ref.) {Sulaiman^ J,) Bharas 
Ahir V . The Crown. 81 I.C. 558= 

21 A.L.J. 836=4 L.R.A.Cp. 245 = 
25 Cr.L.J. S42-A.I.R. 1924 All. 192. 
— S. 411 — Inference of possession. 

Accused joint owner of shop where goods 

were recovered. 

Where the accused was not only a joint owner of a 
shop but also had the key by which the lock of the 
shop was opened on the day the property was re- 
covered, 

Held, that he must be regarded to be in possession 
of the goods found in the shop. (Shadi Lai, C, J.) 
Ganeshilal V . Emperor. 74 I.C. 271=4 L.L.J. 484. 
— S. 411 — Interpretation. 

• * Believe*— Meaning. 

The word “believe” in S. 411 is stronger than the 
word “suspect” and involves the necessity of show- 
ing that the accused must have felt convinced in his 
mind that the property with which he was dealing 
was a stolen property. Mere carelessness, or omission 
to inquire, or existence of reasons to suspect are not 
sufficient grounds to accuse him: 6 Bom. 402, Foil, 
(Raza, J.) Suraj Prasad v, Emperor. 

118 I.C. 759=6 O.W»N. 208 = 30 Cr. L.J. 969 = 
A.LR. 1929 Oudh 213. 

Believe* — Mean in g. 

The word “believe” in S. 411 is a very much 
stronger word than “suspect” and it involves the 
necessity of showing that the circumstances were such 
that a reasonable man must haye felt convinced in his 
mind that the property with whidi he was dealing 
must be stolen property. It is not sufficient to show 
that the accused was careless for that he had reason 
to suspect that the property was stolen or that 
he did not make sufficient enquiry to ascertain 
whether it had been honestly acquired. (Greaves 
and Panton, JJ,) A. G. Edgecombe v. Emperor. 

A.J.R. 1928 Cal. 264. 

— S. 411— PreBumptioE of guilty knowledge. 

Property found 2\ months after dacoity. 

There can be no hard and fast rule as to time, 
within which the stolen article should be found with 
accused, to hold him guilty of being in possession of 
stolen articles but two and a half months after a 
dacoity is not a long time. 29 All. 138, Dist. 
(Pullan,J,) JWALA V. Emperor. 103 LC. €2^^ 

. 1 L-C. 16a=2S Cr. L-'J* 638« 
8 kih 312= A4.E. 1927 Oudh 277< 
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— Property found 19 months after theft. 

Possession of stolen property 19 months after theft 

raises no presumption that the holder thereof was 
either the thief or received the goods knowing them 
to be stolen : 22 C.W.N. 597. 11 M. L.W. 43 and 
22Cr. LJ. 595, Foil. (Addison, J.) Nagali r;. Em- 
peror. 95 I.C. 471=27 Cr. L.J. 807= 

A.I.E. 1926 Lah. 528. 

— Possession of property 2 years after loss — 

tiefusal to explain. 

Though usually a Court is not justified in drawing 
the presumption of guilty knowledge from possession 
of property such as jewellery nearly two years after 
the property had been stolen or otherwise lost to the 
real owner, the Court is always entitled to request the 
possessor to disclose the name of the person from 
whom he had obtained the articles and the particulars 
as to the origin of the possession and the Court is 
entitled to draw unfavourable inferences, if the ac- 
cused refuses to disclose such facts or gives an expla- 
nation which can be shown to be false. (LentaigneJ .) 
Ram Pershadv, Emperor. 81 I.C. 443= 

2 Rang. 80=25 Cr. L.J. 907 = 
A.I.R. 1924 Rang. 256. 

—S. 411—- Procedure. 

^Cr. P. Code, S. 234 — Accused charged with 

remaoing six animals belonging to five specific 
persons^Legality of trial. 

Where the accused is charged jointly with having 
stolen six specific animals belonging to five specific 
persons by five different acts of theft from those five 
specific persons, 

Held ; that the error is not a mere technicality 
which can be set right under S. 537. The trial is 
wholly illegal. 25 Mad. 61 (P. C.), Foil. (Kennedy, 
J.C., and Rupchand Bilaram^ A.J.C.) Haidar v. 
Emperor. 91 I.C. 64=20 S. L.R. 3=27 Cr. L.J. 32. 

A.I R. 1926 Sind. 129. 
— -^Trial in Native State — Further trial in 
British India for same offence — Maintainability. 

, Where accused committed dacoity in British India 
but were caught with the stolen property in a Native 
State and were tried and convicted under S. 411 by 
the State Court and had undergone the period of 
imprisonment, held another trial for the same offence 
on the same facts in British India was barred. 
(H arrison , J.) Teja Singh v. Emperor. 

73 I.C. 939=5 L.L.J, 574=24 Cr. L.J. 715 = 
A.I.R. 1924 Lah. 238. 

— S. 411 — Several articles. 

^Accused in possession of property belonging 

to several owners — Several offenoes-^Proof of 
receipt at different times '--Necessity. 

A person who is found in possession of properties 
identified as belonging to different owners should not 
be convicted of several offences of receiving in res- 
pect of the property identified by each o«vner unless 
the prosecution proves that they were received by 
him at different times. It is not for the accused to 
prove that the act of receiving was only one : 
15 All. 317; A. I. R. 1923 All. 547 ; 15 Cal. 511 ; 
A.I.R. 1923 Cal. 557; Foil; 26 P. R. 1889 (P. B.) 
and 27 Cr. L, J. 872, Diss. from. (Addison, /.) 
Hayat V. Emperor. 110 I.C. 673= 

29 P.L.R. 541=11 A.I. Cr. R. 9= 
29 Cr. L.J. 737=10 Lah. 158= 
A.I.R. 1928 Lah. 637. 
Properties stolen at different places— 
Separate convictions for receiving stolen property. 

When an accused person produces property known 
to hire beeti stolen at different places he can be 


PENAL CODE {I860), S. 412— Punishment, 
convicted separately of receiving stolen property. 
(Kincaid, J.C., and Kennedy, A.J.C.) Ghulamov. 
Emperor. 96 I.C. 120=27 Cr. L.J. 872. (Sind), 

—Accused found with two stolen articles— 

Source of possession not known — Number of 

offences. 

A Packet containing a loose diamond and a diamond- 
ring was lost and was found with accused two years 
later. 

Heidi only one offence of retaining stolen pro- 
perty was committed under S. 411 and not two 
offences under S. 403 one in respect of diamond and 
the other in respect of the ring. (Lentaigne, J.) 
Ram Pershad v. King-Emperor. 81 I.C. 443«« 

2 Rang. 80=25 Cr.L.J. 907 = 
A.I.R. 1924 Rang. 256. 

— S. 411— Time limit. 

Possession recent or otherwise — Value of. 

No fixed time-limit can be laid down to determine 
whether possession of articles is recent or otherwise. 
But every case must be judged on its own facts. If a 
few stolen articles were found in possession of a 
person under circumstances which may give rise to 
the probability of his coming by them honestly some 
time after the theft the presumption under the law 
might not arise against him. (Suhrawardy and 
Panton, JJ.) Emperor v. Ekabbor. 

94 I.C. 361=27 Cr. L.J. 617- 
A.I.R. 1926 Cal. 925. 

— S. 412 — Article of small value. 

Opinion of assessors. 

In a case of identification of ornaments of small 
value the opinion of the assessors is of considerable 
value as they are well acquainted with the ways and 
habits of men of ordinary standing, (Dalai, A.J.C.) 
Behari V . King-Emperor. 89 LC. 155 = 

12 O.L.J. 339 = 2 O.W.N. 330=26 Cr. L.J. 1291 = 
A.I.R. 1925 Oudh 452. 

— S. 412— Directions to jury. 

• C ase of dacoity — Possession of stolen proper- 
ty with accused— Charge that there is in law a pre- 
sumption of guilt — Misdirection. 

Where in a case of dacoity the Judge charged to 
the jury saying that if the articles are stolen proper- 
ties and were found in possession of the accused it^is 
sufficiently proved that they were thieves or dacoits 
and the rebuttable presumption that arises in law is 
that the accused are either thieves or dacoits until 
they succeed by adducing sufficient proof in establish- 
ing their innocence. 

Held : that the direction was a serious misdirec- 
tion. 31 C.L.J. 310, Ref. 

In a case where the evidence of the guilt of the 
accused rests upon discovery of stolen property from 
his possession, and which is tried by the jury the ^ 
proper course is to direct that the jury are entitled to 
take the explanation offered by the accused of thedr ’ 
possession. It is not necessary that such ohdm 
by the accused must be proved. 52 Cal. 223, Ref. 
(Suhrawardy and Panton, JJ.) Kabatuli^a P. 
King-Emperor. 90 I.C. 642 = 53 Cal. 157= 

42 C.L.J. 212=26 Cr, L.J. 1582= 
A.I.R. 1925 Cal. 1241. 

— ‘S. 412— Punishment. , 

Dacoit — Receiver of stolen j^pp^riy^, 

A receiver of the articles of petty value ^plen at a 
dacoity should not be treated in practically tjie same 
manner as though he were one of the actual dacoits* 
(Pullan , J.) JWALA V. Emperor. 103 JbC* 62 = 
1 L.C. 163«=28.Ce. I4.J. 638=8 A.L CEai.\312= 
A.I.R. 1927 Oadh 27t 
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— S. 414— Applicability. 

S. 414 requires that the accused should have assisted 
some one else in the disposal of the property and 
does not cover a case where a person receives and 
dien disposes of stolen property entirely on his own 
account. (Fawcett and Madgavkar, JJ) Emperor 
V. Abdul. 91 l.c. 690=49 Bom. 878 = 

27 Bom.L.R. 1373=27 Cp. L-J. 114- 
A.I.R. 1926 Bom. 71. 

— S. 414-;-Essentials. 

■■ ^Finding that property is stolen — Qircum^ 
stantial evidence. 

The finding that the property in question was 
stolen property is an essential finding for a conviction 
imder S. 414. Sufficiently strong circumstantial evi- 
dence may support such a finding. An accused con- 
cealing property believing it to be stolen while really 
it was not, commits no ofience. 

It is not necessary to prove in what theft or in 
what manner the property was stolen. 13 C.L.J. 793, 
Expl.; 6 Bom. 402, Foil. (Krishnan, J,) Samachari, 
811.0.310 = 18 M.L.W. 743 = 
33 M.L.T. 182=25 Cr..L.J. 790 = 
A.I.R. 1924 Had. 350=45 M.L.J. 728. 
■>— P roof that p>roperiy is stolen , 

In a case under S. 414 the ownership of the pro- 
perty need not be traced. It is sufl&cient if it is pro- 
ved that the property is stolen. 14 Bom.L R. 893, h oil, 
(Fawcett and Madgavkar, JJ,) Emperor v, Abdul. 

27 Bom.L.R. 1873=91 1.C. 690=49 Bom. 878 = 
27 Cr. L.J. 114-A.I.R. 1926 Bom. 71. 
^^—•^Proof that property is stolen. 

Though there may be cases in which it may not be 
necessai^r under S. 411, or 414, to prove that the 
property was stolen from a particular individual yet 
as a rule it may be taken as a settled law that a person 
cannot be called upon to account for the possession 
of property when there is no evidence whatever that 
the property has been stolen. 14 Bom. L. R, 893 
Foil. (Prideaux, A.J,C,) Yasinkhan v. Emperor. 
75 I.C. 544=19 N.L.R. 176=24 Cr. L.J. 960= 
A.I.R. 1924 Nag. 48. 
— S. 415 — Adulteration of articles. 

Adulteration of saccharine with hicarhonate 

of $oda*-'-Sale of the mixture as saccharine through 
a broker^Apetment of cheating. 

One B procured quantities of saccharine and bicar- 
bonate of soda and mixed them and put the mixture 
into tins which be gave to a broker to sell. The 
broker sold the mixture as genuine saccharine and 
received money for it which he made over to B from 
whom he received his brokerage for the transaction. 
The Broker was discharged though tried jointly with 
B and examined as prosecution witness. 

Held: that under the circumstances B was* guilty 
of abetment of cheating. 

In order to ^arove the , offence of cheating (Ss. 415 
and 420 of the Indian Penal Code) it is necessary to 
es^blish^ (1) that some one was deceived (2) fraudu- 
len^y ©r dishonestly or intentionally; and (3) by 
maans of such deceit he was induced to change his 
position either by parting with property or by doing 
smoethdng to his own injury. (Macleod, C, J, 
and S^ah, J,) Emperor v, Bholasingh Amer- 
singh. 81 I.C. 926=26 Bom. L.R. 211= 

25 Or.L.J. 1102=A.i.R. 1924 Bom. 303. 
— S. 415— Cheating by cheqfue. 

by cheques which were dishonoured 
^ return*^Fto loss caused^Ho 

boonsed: book-maker Of the 

' Cn the' asshrancb the 


! PENAL CODE (1860), S. 415— Essentials, 
opposite party, that he would pay up his losses, if 
any, punctually on the settling day, the petitioner 
allowed the Opposite Party to take bets on credit on 
the 9th of December, 1922. The debts due to the 
Petitioner, by the Opposite party in respect of bets on 
credit amounted to a sum of Rs. 1,591, for which the 
Opposite Party sent to the Petitioner, on the 15th 
December, 1922, a crossed cheque for Rs. 1.591 on 
the Indian Industrial Bank, The cheque was presented 
for payment on the 18th December, 1922, when it 
was dishonoured. 

Held that although the Petitioner was deceived and 
thereby induced to take bets on credit from the 
Opposite Party, the act which the petitioner was in- 
duced to do by reason of such deception has 
not caused or was not likely to cause damage or harm 
to him in body, mind» reputation or property. It does 
not follow that if the Petitioner had refused to take 
bets on credit from the Opposite Party, the latter 
would of a certainty have had to offer bets by paying 
cash. The Opposite Party might not have offered any 
bets at all. (C, C. Ghosh and Cuming ^ JJ,) 
H. K. Bhedwar V, RAO Shaheb C. S. R. Rao, 
74 I.C. 76=39 C.L.J. 273=24 Cr. L.J. 748 = 
27 C.W.N. 919-A.I.R. 1924 Cal. 111. 
— S. 415— Criminal liability. 

Attempt by person cheated to obtain from the 

person cheating — Security for the amount — Effect, 
When a person is cheated by another, any attempt 
on the part of the former to obtain sufiScient security 
from the latter for the payment of the money due by 
him and the temporary fresh accommodation given to 
the offender as the result of negotiations, to save his 
reputation in business do not affect the criminal 
liability of the offender. (Dalai, J- C.) Bishambhar 
Nath Tandon v. Emperor. 90 I.C. 706= 

26 Cr. L.J. 1602=2 O.W.N. 760= 
A.I.R. 1926 Oudh 161. 

— S. 41£ — Delivery. 

— Wagons taken to colliery siding belonging to 
Failway, if amounts to delivery. 

Property is delivered when something in the owner- 
ship or possession of one* man is delivered into the 
ownership or possession of another. Railway wagons 
are no doubt “property.” They are not as property 
delivered to a colliery merely by being taken to the 
colliery siding which belonged to Railway, The 
colliery is entitled to load the wagons but the amount 
of control exercised for that purpose is of a very 
limited character (Richardson and SuHrawardy, JJ,) 
SupDT. AND Remembrancer of legal Affairs, 
Bengal v, Manmatha Bhusan ChaTterjer, 

84 I.C. 554=51 Cal. 250=28 C.W.N. 160= 
26 Cp. L.J. 330= A.I.R. 1924 Cal. 495. 
— S. 415— Essentials. 

In order to .prove the offence of cheating (Ss, 415 
420 of the Indian Penal Code) it is necessaxy tp 
establish : (1) that some one was, deceived 

(2) fraudulently or dishonestly or intentionally: and 

(3) by means of such deceit he was induced to change 
his position either by parting with property or by 
doing something to his own injury. (Macleod, C, J, 
and Shah J,) Emperor v, Bholasingh Amersingh. 

81 LC. 926-26 Bom. L.R. 211=25 Cp. L.J. 1102= 
AI.R. 1924 Boxa. 303. 
— - — Direct damage from deceit. 

The person deceiv^ imust have acted under the 
influence of the deceit. The facts must establish 
damage or likelihood of damage and the damage 
not be too remote. The word “cause” doubt}^, 
excludes damage occurring as a ' met'd 'iorfuit<ms’ 

seqjudnce Uhcbiljldict^d with fb^ i^ct by pq 
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PENAL CODE (1860), S. 315— Pacts to be con- 
sidered. 

deceit, except as every event is connected with 
preceding even^-s 'in an unending chain but the defini- 
tion as it stands, is wide enough to include all damage 
resulting or likely to result as a natural consequence 
of the induced act. However the damage must be 
direct, natural or probable consequence of the 
induced act. {Richardson and Suhrawardy, //.) 
Supdt. and Remembrancer of Legal Affairs, 
Bengal v. Manmatha Bhusan Chatterjee. 

84 I.C. 554=51 Cal. 260=28 C.W.N. 160= 
26 Cr. L.J. 330=A.I.R. 1924 Cal. 495. 
— S. 416— Facts to be considered. 

— — ten tion at the time of the offence — Dam- 
age a necessary consequence^Vsing false name 
with effect of not fulfilling contract — Remote 
damage — Effect, 

In a case of cheating the intention of the accused 
at the time of the offence is to be seen and the con- 
sequence of the act or omission itself is to be judged. 
The damage or harm caused or likely to be caused 
must be the necessary consequence of the act done 
by reason of the deceit practised or must be 
necessarily likely to follow therefrom, and the law does 
not take into account remote possibilities that may 
flow from the act. The proximate and natural result 
of the act has to be judged and not any vague and 
contingent injury that may possibly arise. 

Where the accused used the name of a bogus or 
non-existent firm, with the object of not fulfilling the 
contract in the event of the market going up and as 
the market did go up he did not supply the goods with 
the result that the party suffered loss : 

Held : such remote consequences must be ignored 
for the purpose of S. 415. 

Held : also that the damage likely to be sustained 
by the other party on account of the fact of entering 
into a contract with a bogus firm was a remote contin- 
gency, (Walmsley and Mukerjee, JJ,) Harendra 
Nath Das v. Jotish Chandra Datt. 85 I.C. 641 = 
40C.L.J. 283=52 Cal. 188=26 Cp. L.J. 545= 
A.I.R. 1925 Cal. 100. 
— S. 415 — False insurance of letter. 

‘ - ' S ending insured cover containing waste 

paper though purporting to contain notes-^If 
cheating. 

The accused sent to one iV. an insured cover pur- 
porting to contain currency notes worth Rs. 800. 
The envelope was handed over by the accused in 
person to the despatching Postmaster, and was deli- 
vered to an agent of H, On the addressee opening 
the envelope, the same was found to contain a letter 
advising the despatch of a sum of Rs. 800 and several 
bits of waste paper, but no currency notes. 

Held : All that the person deceived had been in- 
duced to do was that he had signed a receipt acknow- 
ledging the delivery of a cover, and not of any sum 
of money alleged to be contained in the cover. 
(0. 0. Ghosh and Cuming, JJ,) Raman Behari Roy 
V, Emperor. 73 I.C. 780=24 Cr. L.J. 684= 
28 C.W.N. 252=50 Cal. 849=A.I.R. 1924 Cal. 215. 
— S. 415— Jurisdiction. 

— — V.P.P, purporting to contain tea hut really 
sawdust sent from Madras to Hyderabad — y.P.P. 
paid for at Hyderabad — Completion of offence^ 
Jurisdiotion of Madras Court, 

Accused sent by V.P.P. certain boxes purporting 
to contain tea at the order of A to Hyderabad. A 
paid the value payable amount and took delivery of 
the boxes but on opening found them to contain 
met^y sawdust. 

’ tield t the delivery contemplated by S, 415, Penal 
Cr. D— 135 


PENAL CODE (1860), S. 415— Omission to dis- 
close facts. 

Code is * delivery to any person*, a phrase which 
will include even an agent. The deceit and the de- 
livery in consequence of the deceit were complete 
when the money was handed over to the Post Office 
and the subsequent delivery by the Post Office^ to 
accused was not a necessary ingredient of the offence 
and therefore the offence was completely committed 
in Hyderabad and the Madras Court had therefore 
no jurisdiction. [Wallace, J,) M. A. Kaleek v. Em- 
peror. 101 I.C. 484=1927 M.W.N. 221= 

28 Cr. L.J. 452=8 A.I. Cr. R. 69= 
A.I.R. 1927 Mad. 544=52 M-L.J. 511. 
— S. 415 — No dishonest intention. 

Decree-holder given a crossed cheque by judg- 
ment-debtor for, being accommodated-^heque dis- 
honoured — No cheating. 

A the decree-holder made on 3rd February 1927 a 
settlement with the judgment-debtor by which C 
executed a surety bond for the latter and an applica- 
tion was made to the Court for the stay of execution 
proceedings. At the same time, a crossed cheque was 
given by the judgment-debtor to A, The cheque on 
presentation on 10th February 1927 was dishonoured 
and found its way back into the hands of A, On 1 1th 
February 1927 a sum of Rs. 350 was paid by the 
judgment-debtor to A's pleader towards part realiza- 
tion of the decree. On the 16th February 1927 A re- 
newed the execution of his decree with a prayer for 
attachment of the jndgment-det tor’s property. The 
judgment-debtor was prosecuted for the offence of 
cheating under S. 415, 1. P. C. in respect of the dis- 
honoured cheque. 

Held : that the judgment-debtor could not be con- 
victed of the offence of cheating because the cheque 
was not, to the knowledge of the decree-holder, issued 
in token of the immediate satisfaction of the decree 
as an accomplished fact but only as a security and as 
an accommodation to enable the judgment-debtors to 
provide means for the honouring of the cheque with- 
in a convenient period of time after issue or to other- 
wise satisfy the decree. Fraudulent or dishonest 
intention did not accompany the act of issuing the 
cheque. [Wazir Hasan and Raza,JJ,) ShEO 
Saran Vaish V. JiTENDRA Nath Das. 110 I.C. 209 = 

5 O.W.N. 357 = 10 A.I.CP.R. 446 = 
29 Cr.L.J. 657=A.I.R. 1928 Oudh 292. 

Delivering to and inducing another to give 

receipt for — Bought Note ‘Signed by accused* s firm 
as brokers for a bogus firm — No cheating. 

Where the accused induced another to give him a 
receipt for a Bought Note which the accused’s firm 
had signed as brokers on behalf of another firm 
(which was a bogus one), 

Held : that as in fact the Bought Note was made 
over to the person received, the accused had m dis- 
honest intention even assuming that his intention was 
to hold the other party down to the contract. 
{Walmsley and Mukerji, JJ,) Harenb>ranAth Das 
V , Jotish Chandra Datt. 85 I.C. 641 = 

40 C.L.J. 283=52 Cal. 188=26 Cv. h i* 545^ 
A.I.R. 1925 m, 100^ 

— S. 415— Omission to disclose facts* 

—^Advance obtained for purchase of moiof m 
its security^-Car already mortgaged to another^ 
Omission to disclose the mortgage— Cheating. 

Applicant obtained an advance for purchase of^ 
motor car from the Government bn the^setmrity of af < 
mortgage of the car. When' he obtained the advance 
he had already mortgaged the car to a Chetity. ^ 

Held t that the omission to disclose the fact of the’ 
mortgage was clearly a dishonest <?bngeajmenh ^ 
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PENAL CODE (I860). S. J15— Promise to remove 

nntoachability- 

(Pratt, J.) L. M. Ismail v. King-Emperor. 

103 I.C. 855 = 5 Rang. 275=28 Cv. L.J. 765= 
A.I.R. 1927 Rang. 239. 

— S. 515 — Promise to rexnoYe untouch ability. 

— — j Tw vesfifure of sacred thread — Cheating^ 

The accused gave out that he was the President of 
a certain association which had undertaken the task 
of socially elevating a certain community of people by 
investing its members with the sacred thread on the 
footing that they were kshatriyas, and by other 
means. Much was made of this. Money was realis- 
ed for the professed objects. But the arrangements 
that were made were ridiculously inadequate. The 
idea of being made touchables on investiture of the 
sacred thread as kshatriyas did not originate with the 
accused. The community themselves believed that 
they were entitled to be classed as such and had 
petitioned the authorities for the purpose. 

Held : upon the facts of the case, that it was 
absolutely necessary to come to a finding in the 
negative on the question whether the members of the 
community in question could legitimately claim to be 
kshatriyas before the accused could be held to be 
guilty. (Hewhmld and Mukerjee, JJ-) Kedar 
Nath CHAKi^AVARTr v. Emperor. 86 I.C. 705= 
26 CP.L.J. 859=29 C.W.N. 508=51 C.L.J. 172= 
A.I.R. 1925 Cal. 603. 

—S. 515 — Thumb impression on blank paper. 
If offence. 

Mere taking thumb-impression on a blank piece of 
paper is not sufficient to prove an intention to use the 
paper dishonestly and does not constitute an oflence 
under S. 415. (Adami,J.) Sheo Prasad v. Emperor. 

95 I.C. 353=7 P.L.T. 772=1926 P.H.C.C. 110= 
27 Cr.Ii.J. 609= A.I.R. 1926 Pat. 267. 
— S. 516— Untrue praise of goods. 

If offence. 

The giving of untrue praise of an article offered for 
sale does not come within S. 415. 

The accused advertised that he was willing to sell 
an almost new jazz set. The complainant purchased 
the goods. On receipt of the goods the complainant 
found that they were not of the quality he expected 
and also that certain articles mentioned in the list had 
not been sent to him. 

Held : that the facts were insufficient to justify the 
prosecution^ of the accused for a criminal offence. 
{Next^ould and Chakravarti, //.) W. H. DeCosta 
u. G. P. Deepholts. 86 I.C. 985=26 Cr. L.J. 921 = 
29 C.W.N. 362= A.I.R. 1925 Cal. 605. 

515— Using invalid hundi. 

' — ^Where the accused obtained money from the com- 
plainant on the strength of a Hundi which he knew 
was worth nothing, Held, that he was guilty of cheat- 
ing. (Macleod, C, J. and Shah, J,) Emperor, v, 
Uttamal Narottamdas. 60 I.C. 993= 

23 Bom. L.R. 350=22 Cr L.J. 305. 
— S. 515— ‘Yaluable security.’ 

— — J/ includes decree copy. 

A “decree” does not come within the definition of a 
“valuable security” ; a decree merely declares the 
existence of legal rights or extinguishment, extension, 
transfer or restriction of legal rights, etc.; the rights 
are there, and all that the decree does is that it 
formally expresses the adjudication by the Court on 
the rights of the parties,; When the Court passes a 
decree, it does not deliver any property, because the 
original decree remains in Court and the term “valu- 
able security” assuming that the term is wide enough 
t^^clude a decree, can only apply to original docum- 
not to ap-y copy of a decree which may be 


PENAL CODE (1860), S. 517— False insurance of 
letter. 

supplied on application to the parties. The same 
arguments would apply to orders in execution, 
(C. C. Ghosh and Cuming, JJ.) Charu Chandra 
Ghose V, Emperor. 81 I.C. 810=39 C.L.J. 122= 
28 C.W.N. 515=25 Cr. L. J. 1035= 
A.I.R. 1925 Cal. 502. 

— S. 517 — Cheating by cheque. 

The giving of a cheque on a bank as pa 3 rmeut-for 
goods, or in payment of a debt does not amount to a 
representation that the person giving the cheque has 
money to the amount in the Bank at the time, but 
does amount to a representation : (1) that he has 
authority to draw on the bank for that amount ; 
(2) that the cheque is a good and valid order for the 
payment of its amount and that the cheque will be 
paid, i.e,, that the existing state of facts is such that 
in the ordinary course the cheque will be met : 
23 B. L. R. 340 ; A. I. R. 1925 Cal. 14 Dist. ; Queen 
V, Hazelton (1874) 2 C. C. 134 Foil. (Mirza and 
Broomfield, JJ.) Kesheoji Madhavji u. Emperor. 

32 Bom. L.R. 532 = A. I. R. 1930 Bom. 179. 

Duty of prosecution — Proof that non-pay- 

ment was not accidental but intentional. 

What the prosecution has to do in a case of cheat- 
ing by means of cheque is to establish facts which 
point pritna facie to the conclusion that the failure 
to meet the cheque was not accidental but was a 
consequence expected and therefore intended by the 
accused. It will then be for the accused to establish 
any facts there may be in his favour which are speci- 
ally within his knowledge and as to which the prose- 
cution could not be expected to have any infor- 
mation. {Mirza and Broomfield, JJ>) KesheoJI 
Madhowti V, Emperor. 32 Bom. L.R. 562= 

A.I.R. 1930 Bom. 179. 
— S. 517 — False insurance of letter. 

Accused sending waste paper by insured 

packet, purporting to contain currency notes'— Ap- 
plying to file the acknowledgment in suit by the 
addressee— Nature of offence, 

A owed B certain amount. He sent a registered 
and insured packet to B, purporting to contain cur- 
rency notes in settlement of debt and got acknowledg- 
ment of the receipt of the packet. The packet was 
found to contain waste paper. B sued A for the debt* 
A applied to Court to admit the acknowledgment in 
evidence. 

Held : that A was neither guilty under S. 417 for 
cheating, nor of attempt to cheat. A’s action amount- 
ed to preparation. 

To satisfy the definition of cheating there must be 
immediate causation, and the act itself must involve 
the probability. It is not enough to say that the 
signed acknowledgment is likely to be used as to 
cause damage ; the act of signing itself must be 
likely to cause damage. 

Held : further that A was guilty under S. 193 for 
fabricating false evidence in relation to judicial pro- 
ceedings and sanction under S, 195. Cr. P. Code, 
was necessary. {Jackson, J,) Kunju v. King-Empe- 
ROR. 99 I.C. 102=25 M.L.W. 725=26 Cr. L,J. 70= 
38 M.L.T. 187=7 A.LCr.R. 7=. 

A.I.R. 1927 Mad^ 199=51 M.LJ. 800. 
— — < — Cheating or fabricating faUe evidence. 
Sending Khilafat bonds in an insured postal cover^ 
instead of Government Currency Notes is no . <^ence 
under this section. It may amount to an offence of 
fabricating false evidence. {Sulaimpm, J,) TutfA, 
Ram V* Emperor. 88 LC. 993=21 A.L.J. 

5 L.RXCr. 15=26 Or.- LJ. 2(feT 
A.IJU19a4lUl,^- 
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PENAL CODE (1860), S. 417-Natare of offence. 

— S. 417 — Nature of offence. 

The offence under S. 417 is cheating generally ; but 
that under S. 420 is an aggravated type of the ofience 
involving delivery or destruction of valuable security . 
(Venkatasubba Rao, /.) Rangayya v* Somappa. 

82 LC. 67=20 M.L.W. 919 = 
25 Cr.Ii.J. 1193= A.LR. 1926 Mad. 367. 
•^S. 417— No offence. 

— Decree against the judgment-debtors- — Two 

declared insolvent — Creditor getting his name in 
Schedule — Creditor obtaining fresh bond from the 
third party and debt also paid by Receiver subse- 
quently. 

The accused had obtained a decree against three 
judgment-debtors. Two out of them had subse- 
quently applied to be adjudicated as insolvents. The 
accused got his name entered in the list of creditors 
and proved his debts against them. He then proceed- 
ed against the third and obtained from him a fresh 
bond. Subsequently the Official Receiver made pay- 
ment to the accused. 

Held : that the receipt of the amount cannot in 
any way render the accused criminally liable. It is 
a matter for adjustment in civil Court. {Tek Chand^ 
/.) AmaR Nath v. Emperor, 113 I.C. 336 = 

10 L.L.J. 485=12 A.I.Cr.R. 85 = 
30 Cr.L.J. 162 = A.I.R.1928 Lah. €45. 
— 'S. 417— No offence under. 

• — R mortgaging his property to D^Property 

already sold by a farzi deed to C — filing a com- 
plaint against R under S. 417. 

R mortgaged certain property to D. In respect 
of the same property R had already executed a deed 
of sale in C’s favour who was a minor. D later filed a 
complaint to the effect that R had executed a farzi 
deed of sale in favour of C prior to the e.xecution of 
the mortgage and that the execution of the farzi deeds 
of sale had been concealed from him and thus he com- 
mitted an offence of cheating. 

Held : that the facts of the case disclosed no cheat- 
ing and R could not be convicted under S. 417 as the 
deed of sale to C was a farzi transaction, that is to say, 
the property was clearly free from any encumbrance 
created by the deed of sale. {Kulwant Sahay, /.) 
Ramdayal Mahto V, Emperor. 110 I.C. 332= 
.9 P.L.X. 803 = 29 Cr.L.J. 70C = A.I.R. 1928 Pat. 337. 
—^Misrepresentation for taking daughter home. 

Petitioners were alleged to have gone to a person 
and asked him to send his daughter-in-law (petitioner’s 
daughter) with them for paying a visit to a goddess. 
He sent the daughter-in-law with them, but they did 
not return her to him. He further stated that the 
daughter-in-law took away with her ornaments, and 
that the petitioners made a false representation to him 

• in order to take away the girl with her ornaments. 
The petitioners were charged under S. 417. 

Held : that the facts alleged did not constitute an 
offence under S, 417, (Zafar Ali, J.) Tahiru u, 
Jallu. 106 I.C. 224 = 9 L.L.J. 351= 

28 Cr. L.J. 1040=9 A.I. Cr.R. 176= 
A.I.R. 1927 Lah. 826. 

— S* 418—“ Offence under. J 

’-^Representation by a Mahomedan that he is a 

Hindu with an object of securing service. 

An offence under Section 418 of the Penal Code 
is committed where a Mahomedan with a view to 
secure service with a Hindu who would not engage 
him if the fact that he is not a Hindu is known to him, 
represents himself to be an orthodox Hindu. (Ken- 
nedy^, A. /. €.} SHERBA2 V. Emperor. 

81 LC. 309=18 S.’L.R. 69=25 Cr. L.J. 789 = 
A.I.R. 1926 Sind. 57. 


PENAL CODE (1860). S. 420— Attempt. 

— S. 418— Sentence, 

— — Previous convictions for theft^If can be 
considered. 

It seems somewhat anomalous that previous con- 
victions of an accused for theft and burglary should be 
taken into account in increasing his sentence where 
the subsequent offence is cheating by personation 
under S. 419. (Addison^ J .) Qaimi v. Emperor. 

100 I.C. 536 = 28 Cr. L.J. 312=A.I.R. 1927 Lah. 220. 

— S. 420 — Absence of intention. 

Ingredients of — Mere handing <foer of the 

rules of a club by its servant — Liability of members. 

Officials of a so-called Royal Sports Club whose ob- 
ject was to receive from its clients bets on horse 
races and employing agents on the race course to put 
their clients’ bets were charged with deceiving certain 
persons by publishing the rules of the club and indu- 
cing them to pay money to the club, whereas no agent 
at the race was appointed and it was proved that a 
book of rules was handed over by a servant of the 
club. 

Held : that under the circumstances members were 
not criminally responsible for representations contained 
in the rules, and as the ingredients of the offence of 
cheating were absent in this case, they could not be 
liable for conviction under S. 420. {Wallace ^ J.) 
Chellam Chetty, In re. 109 I.C. 905^ 

39 M.L.T. 586=9 A.I. Cr. R. 396=29 Cr. L.J. 633 = 
1 M. Cr. C. 174 = A.LR. 1928 Mad. 224. 

— S. 42C— Attempt. 

asking Currency Office for payment for two 
halves of two currency notes-^Currency Office 
making payment already to L—Ron-exeouiion of an 
indemnity bond by A-^Naturc of offence by A. 

An attempt to commit an offence punishable under 
S. 511 though the final act short of actual commission 
of that offence has not been accomplished. 

A informed the Currency Office that he had lost 
two halves of two currency notes of Rs. 100 during a 
journey and after getting instructions received in 
reply to his enquiries, he forwarded to the Currency 
Office the halves of these two notes still inhis possession 
withihe prescribed application forms and affidavits testi* 
fying that he was the owner of the notes. The Currency 
Officer had however already paid the value of these 
notes to a firm on representation by that firm that the 
halves of the notes had been stolen from L^ one of 
the partners who was carrying them from Delhi to 
Ahmedabad. A was prosecuted under S. 511 read 
with S. 420, Penal Code. The Trying Magistrate, 
without recording any clear finding as to the dishonest 
intention of the accused in endeavouring to recover 
the value of the currency notes, acquitted him on the 
ground that it was the practice of the Currency Offices 
not to make payment in such cases until the cljaimant 
had executed an indemnity bond, and as no such in- 
demnity bond hed been executed by A, his conduct 
had not amounted to an attempt to cheat but had re- 
mained within the stage of preparation for the offence. 

Held : that acquittal was bad as the execution of 
the bond of indemnity was not a portion of the appli- 
cation and was an act which would ordinarily take 
place before the act of cheating is completed. The 
applicant would be willing to take the money without 
an indemnity bond and by his making , a false attempt 
in asking for the money the ofience would be just as 
complete, whether an indemnity bond was or was not 
insisted upon ; 15 All. 173 and 16 Cal. 310» Foil. : 
16 All. 409 and 14 P.R. 1914 Cr., Ref. ; 8 All. 303 ahd 
45 P.R. 1882 Cr., Dist. (Addison and Coldstream^ JJ.) 
Emperor v. Shib Charan. J-C W2** 
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PENAL CODE (1860), S. 520— Attempt. 

10 A.I. Cr. R. 567=29 Cr. L.J. 780=30 P.L.R. 505= 
10 Lah. 253=A.I.R. 1928 Lah. 551. 
— — In the oflence of cheating the actiial transaction 
must have begun and an act to bear upon the mind 
of the victim must have been done before a prepara- 
tion can be said to be an attempt, (Jackson, J.) 
E. Raman Chettiar v.- King-Emperor. 

99 I. C. 127=28 Cr. L. J. 95 = 
A.I.R. 1927 Mad. 77=51 M. L. J. 635. 
" ■ Attempting to obtain money from another 
by inducing him to believe that God has ordered him 
to pay^Nature of offence, 

“Where the accused attempted to deceive one /. by 
making him believe that God had ordered him (i.e,, J,) 
to pay money to the accused and thereby dishonestly 
induce J. to pay him Rs. 300. 

Held: that the accused was guilty of an attempt to 
cheat but neither under S. 503 nor under S. 508. 
6 M. 381 Foil. (Krishnan,J,) Dor-aiswamy Aiyar. 
In re 86 I.C. 339=26 Cr. L.J. 755 = 

58 Mad. 775=21 M. L. Iff. 175= 
1925 M.W.N. 113= A.I.R. 1925 Mad. 580= 
58 M.L.J. 190. 

—It is not correct to say that there can never 

be an attempt to commit the offence described in 
S. 420. (Kotwal, A.J,C,) Samuel Ilc^anah v, 
King-Emperor. 77 I.C. 827=25 Cr. L.J. 575= 

A.I.R. 1925 Nag. 120. 
‘Sending false claim as to p^antity of insured 
goods lost — Lessor of premises aiding in the claim — 
Abetment of attempt. 

The appellant had insured his stock of paddy which 
was burnt by fire ; he made a claim on the basis that 
75,040 baskets of paddy were stored. It was found 
that the mill godowns could not accommodate more 
than 15,000 baskets. 

Hetdi that the claim was not a mere exaggeration 
but was a false statement as to the quantity stored ; 
that the first appellant having sent the notice of the 
fire and also the claim papers, must be regarded as 
having gone beyond the mere stage of preparation to 
the stage of attempt. 

Where A let B use his mill for storing paddy and 
his cover notes on the mill and stated to witnesses 
that 75,000 baskets of paddy were in the mill when 
it was burnt knowing that the capacity of his mill 
was only 15,000 baskets, and further having stocked 
paddy refuse in the godowns pretended it was paddy. 

Heidi A had aided and abetted the attempt to cheat 
under the second clause of S. 107 I. P, C. (May 
Oung, J,) Mg. Po Hwyin v. Emperor. 

82 l.G. 39=2 Rang. 53=3 Sup. L.J. 1= 
25 Cr. L.J. 1175 = A.I.R. 1925 Rang. 251. 
— S. 52C— Charge. 

' A bsence of statement that any person suffer- 
ed loss by the false representation — Defect if cured 
537,Cr. P, a 

, F borrowed money from M on security of N, on 
basis of two mortgage bonds and having arranged to 
sell the mortgaged properly induced M to accompany 
him to a petition writer to get a sale deed drafted. The 
bonds were left with the petition writer and M went 
away to get a document registered. N and F making 
a false representation to petition writer that M wanted 
to see to the bonds, took them away. F and N were 
toUowed, but the bonds, could not be recovered. In 
the charge it was recited that F and N obtained the 
Bonds after making false representation to the petition 
and that aS a result of the misrepresentation M 
’iugerffd loss. It was contended that the charge was 

'tiit it was npt necessary to state in the 


PENAL CODE (1860), S. 520— Denial of liability. 

charge that as a result of false representation made by 
F and N, M suffered any loss. The mere fact that the 
petition writer as a result of the deception of N handed 
the bond to him was sufficient to bring his conduct 
within the definition of cheating. The addition in the 
charge that M sufiered loss as a result of the misre- 
presentation was a mere surplusage and the defect was 
cured by S. 537, Cr. P, Code. (Jai Lai, J.) 
Fateh Haidar v. Emperor. 

A.I.R. 1930 Lah. 507, 

— S. 52C— Civil dispute. 

— — Applicability, 

Where the dispute between the parties seems to be 
of a civil nature, the conviction on a charge of cheat- 
ing is unsustainable. (Allanson, J,) Thakur Das v. 
Emperor. 105 I.C. 550=28 Cr.L.J. 835= 

A.I.R. 1928 Pat. 13. 

Applicabi lit y. 

The complainant sold two huts to the accused for a 
sum of Rs. 150. Out of the consideration to be paid 
a sum of Rs. 47 was to be set off on account of a debt 
which the complainant owed to the accused and the 
balance was to be paid to the complainant by the ac- 
cused on the execution of the document. The 
accused got the kohala executed and registered but 
failed and neglected to pay the balance of the con- 
sideration. 

Heidi that the dispute was of a civH nature and was 
not one covered by S. 420. (C. C. Ghose and Duval, 
JJ.) Ram Chandra De v, Gajendra Nath Das. 

95 I.C. 205=53 C.L.J. 287=27 Cr.L.J. 588. (Cal.) 
— S. 520— Compounding. 

— ■ Ho sanction of Court-Sec, 345 (2), Cr, P, C.— 
Effect, 

In cases governed by S. 345 (2), Cr. P. Code, the 
permission of the Court before which a prosecution is 
pending is essential before the case can be validly com- 
pounded, and so no effect can be given to a compro- 
mise as a plea in bar of conviction unless the court has 
given its sanction. Without the sanction of the Court, 
the so-called compromise arrived at between the par- 
ties, outside the Court, is of no legal effect and cannot 
be taken cognizance of by any Court dealing with the 
offence : 41 Mad. 685, Rel. on.; 39 Mad, 946, Dist. 
(Shadi Lai, C, J, and A gha Haider, J,) Naurang 
Rai V, KedarNath. 109 I.C. 601=9 Lah. 500= 

29 P.L.R. 61C«29 Cr.L.J. 585=10 A.I.Cr,R. 302= 
A.I.R. 1928 Lah. 232. 
— S. 520 — ^Deception by conduct. 

It is not necessary that deception should be by ex- 
press words and it may be by conduct or implied in 
the nature of the transaction itself, (Percival, J, C, 
and Pupchand Bilaram, A, J,C,) Haji Samo v. 
Emperor. 101 I.C. 558=8 A.LCr.R. 11= 

28 Cr. L.J. 526= A.I.R. 1927 Sind 161. 
— S. 520— Deception through agent. 

Deception may be practise by representation made 
through an innocent agent, and so more through a 
conspiratori 

It is not necessary that deception should be by 
express words and it may be by conduct or implied 
in the nature of the transaction itself, (Percival, J,Q* 
and Pupchand Bilaram, A,J,v,) Haji Samo u. 
Emperor. 1011.0,558= 

8 A.I. Cr.R. 11=28 Cr. L.J. 526= 
A.I.R, 1927 Bind 161. 

—S. 52C— Denial of liability. 

^Refusal to admit legal liability — Liability 

otherwise provable^If offence, , , 

A mere refussl to ilmit a legal liability, the exist* 
ence of which does ijot depend upon .a^roisaon by 
the person who is to be made liable, is not such a 
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PENAL CODE {I860), S. 420— Evidence. 

breach of the promise made at the time of the offence, 
as would amount to make false representation at the 
time of the payment. {Kennedy, J.C. and Ru^chand 
Bilatam, A,J.C*) Udhabam v. Emperor. 

89 I.C. 247«26 Cp. L.J. 1303« 
A.I.R. 1925 Sind 231. 

— S. 420-^EYidence. 

— — — Contradiction in material particular — 
Effect, 

Where the only witness of the complainant on 
whom any reliance could be placed had contradicted 
himself on a very niaterial particular. 

Held : that it would be most unsafe to convict the 
accused of the ofience charged against him, especially 
when there was previous enmity between the accused 
and the complainant. (Addison, J,) Saedul Singh 
V . Emperor. 28 P.L.R. 461= 

A.I.R. 1927 Lah. 797. 

— S. 420— Getting money without inducement. 

- — Temporary service during leave — Discharge 

on getting a month's pay in lieu of notice — Rejoin- 
ing permanent work and getting pay — Ho induce- 
ment and no offence. 

The applicant Sairada Saran was a temporary clerk 
at Lucknow, and took leave from the 23rd January 
1923, till the 31st of January of that year. While he 
was on casual leave he went to Cawnpore, and was 
appointed a permanent head clerk of the Cawnpore 
Cantonments by a temporary Cantonment Magistrate. 
He applied to the Lucknow authorities for an exten- 
sion of his leave but originally this leave was not 
granted. His casual leave expired on the 31st January, 
1923. On the 2nd of February 1923, he had been in- 
formed that he was ineligible under the rules for a 
permanent appointment. Captain Pocock told the 
accused that he could not consider his retention in the 
Cantonment Magistrate’s office, whereon the accused 
informed him that he had resigned his post in the 
Military Accounts Department, and that it would 
entail considerable loss to him if he did not retain 
him. He even offered to accept the position of an ap- 
prentice clerk. Captain Pocock could not retain him 
in his office, and so he paid him a month’s pay in lieu 
of notice amounting to Rs. 145. The accused took the 
pay in lieu of notice and went back to Lucknow. He 
then got his leave extended and rejoined on the 5th of 
February. He again drew his pay at Lucknow, where 
the accused made it clear that he had already drawn 
his pay for the month at Cawnpore and he would 
have to refund one of the two sums. 

Held, that it is very difficult to say that the accused 
induced Captain Pocock to pay him Rs. 145. 
(Sulaiman, J.) Sarada Saran v. Emperor. 

83 I.C. 997=21 A.L.J. 873= 
8 L.R.A. Cp. 80-26 Cp. L.J. 213= 
A.I.R. 1924 All. 209. 
— S. 420— Grayer and lesser offence. 

The offence under S. 417 is cheating generally; but 
that under S. 420 is an aggravated type of the offence 
involving delivery or destruction of valuable security. 
(Venkatasuhba Rao, J.) RangaVya v. Somappa. 

82 I.C. 37«20 M.L.W. 919=25 Cr. L.J. 1193 = 
A.1.R* 1925 Mad. 367. 

B. 420— Introducing cheat. 

*~^Offence"^Proof of fraud and dishonesty. 

In order to sustain a conviction of a middle-man 
who ftrtrbduced si cheat to the complainant, under 
S. 420, it is necessary for the prosecution to establish 
that he acted dishonestly and fraudulently in the 
transaction. {Jai Lai, J.) Mahomed Jan v. 
Emperor. 102 LC. 658=28 P.L.R* 171 

8 A.LCr.R. 217=28 Cr. L.J. 685 = 
A.I.R. 1927 Lah. 746. 


PiNAL CODE (1860). S. 420— Sentence. 

— S. 420— Jurisdiction. 

Accused living at C — Bogus telegram des- 
patched from T — Jurisdiction of T Court, 

Where the accused at C gave the telegram for 
despatch from T to one J., 

Held : that he caused the despatch of the telegram 
at T and the T Court had jurisdiction to try the 
offence under Ss. 468-109 and 420-511, Indian Penal 
Code. (Jackson, J.) E. Raman Chettiar v. 
Emperor. 99 I.C. 127=28 Cr. L.J. 95= 

A.I.R. 1927 Mad. 77=51 M.L.J. 635. 

’Second Class Magistrate, 

A Second Class Magistrate is not competent to try 
an offence under S. 420 of the Penal Code though he 
has jurisdiction to try an offence under S. 417. 
(Venkatasuhba Rao, J,) Rangayya v, Somappa. 

82 I.C. 57 = 20 M.L.W. 919 = 25 Cr. L.J. 1198 = 
A.I.R. 1925 Mad. 367. 
— S. 420— Offence under special law. 

Sending blank papers in insured cover 

addressed to self — Offence under S, 64 of the Post 
Office Act — Conviction under Penal Code^Is 
sustainable. 

Where the accused was shown to have sent blank 
papers in an insured cover addressed to himself and 
claimed the value of currency notes from the Post 
Office and proceedings were instituted against him for 
offences under Ss. 420 and 511, I.P.C. and under 
S. 64 of the Post Office Act and he was convicted for 
offences under the Penal Code, Heidi that, assum- 
ing that the minor offence under S. 64 of the Post 
Office Act was proved, it was not illegal to convict the 
accused for the major offence only. (Macpherson 
and Dhavle, JJ.) SucHiT Raut v. Emperor. 

125 I.C. 770=9 Pat. 126=11 Pat. L. T. 224* 
31 Cr. L.J. 934. 

— S. 420 — Procedure. 

Evidence of deception'^First trial. 

In a charge of cheating the complainant must dis- 
close all the evidence of deception at the first trial and 
he cannot institute a series of trials each based upon 
different evidence of deception : 28 All. 313, Rel. on. 
{Jackson, J.) Mooka Pillai v. Emperor. 

99 I.C. 1035 = 25 M.L.W, 220=28 Cr.L.J. 286= 

7 A.LCr.R. 890=A.1.R. 1927 Mad. 444. 
— S. 42C— Rash identification. 

— JVo dishonesty — Ho offence. 

Person identifying before Treasury Officer another 
as the proper payee of a certain money, rashly and 
without taking care to ascertain as to the truth of his 
identity is not guilty under S. 182 or S. 420 where it 
is hdd that his intention was not dishonest. (Rankin 
and Maker ji, JJ.) Emperor v, Chandra Kumar 
De. 99 I.C. 67=44 C.L.J. 230=28 Cr.L.J. 26= 

7 A.I.Cr.R. 177=A.I,R. 1927 Cal- 78. 
— 'S. 420— Restoration of property. 

-^Accused acquifted^Order, if legal. 

Where a Magistrate finds the accused not guilty bf 
the offence of cheating and acq^uits him, he cannot 
order that the property in respect of which the 
offence was alleged to be committed, and which is in 
possession of the accused, should be restbred to the 
complainant. The proper order which the Magistrate 
should make is that the goods should remain in the 
possession of the person in whose custody they were 
found. {Chotamer and Mukerji, JJ.) Ram DaN 
Damani V, Hari Das Damani. 95 I;C. 933= 

27 Cr.L.J. 863= A.LR*.ig26 Cal. 1048. 
— S. 420— Sentence. 

The offender convicted under S. 420 ’'shall be 
punished with imprisonment and shall sdso be liable 
to fine.”* This means that some sentence of imprison- 
ment must be given and the Court has\ af d^cretion 
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PENAL CODE (1860), S. 42C— Sentence, 
to add or refrain from adding a fine, for, to the latter 
an offender is only ‘liable” (Boys and Sen,JJ.) 
Emperor v. Durg. 115 I.C. 733= 

1929 A.L.J. 400 = 10 L.R.A.Cp. 59= 
11 A.I.Cr.R. 422=30 Cr.L.J. 340= 
A.I.R. 1929 All. 260. 

- 'Sentence of imprisonment is obligatory, 

A sentence of imprisonment is obligatory under the 
‘law for an offence eitEer under S. 409 or under S.420. 
(Campbell, J*) Emperor v, Sohan Singh. 

94 I.C. 130=27 Cr.L.J. 562 = 
A.I.R. 1926 Lah. 350. 

— S. 420—Silence. 

-^Dishonest concealment — Offence, 

' Silence of accused may be rendered into dishonest 
concealment by the circumstances of the case and 
may amount to deception within the section. 
iWalmsley and Mukerji, JJ,) T.C.S. Martindale v. 
Emperor. 84 I.C. 1041=40 C.L.J. 266= 

52 Cal. 347=29 C.W.N. 447=26 Cr.L.J. 401 = 
A.I.R. 1925 Cal. 14. 

•^S. 42C^Similar offences distinguished. 

Extortion and cheating, 

^ , Although there is a common feature between the 
office of extortion and that of cheating, yet they can- 
not be regarded as two aspects of one offence. (Mirza 
apd Patkar, JJ,) Eamchandra Bhikaji v. Em- 
peror. 112 I.C. 586=29 Cr. L.J. 1082= 

30 Bom. L.R. 967=A.I.R. 1928 Bom. 346. 
--^^’Difference between theft, cheating, criminal 
inisappropriation and criminal breach of trust, 

^ ^y method of differentiating between the of- 
lerice of theft, cheating with delivery of property, 
criminal misappropriation and criminal breadhi 
of trust is to find out whether the original 
taking was honest or dishonest and whether 
it was with the consent of the owner or 
vtfi^out it. In theft the original taking is without 
iionesty and without the consent of the owner, and in 
^criminal breach of trust it is with both. In obtaining 
property by cheating the taking is dishonest but with 
the “consent of the owner, and in criminal misappro- 
priation it is honest but without the consent of the 
owner. (Haltifax^ A,J,C.) Narasinghdas Marwari 
EMeror. 1Q6 I.C. 678=9 A.I. Cr. R. 282= 

29 Cp.L.J. 86 = A.I.R.1928 Nag. 113. 
— S. 420— What is offence under. 

^—Person inducing another to give on credit 
certain articles not intending to pay^Offence, 

Where a person by falsely pretending to be a pen- 
sioned Sub^ar, intentionally deceives the complain- 
ant .and dishonestly induces the complainant 
to let him have on credit certain articles for which 
he <hd not intend to pay, is guilty under S. 420 and 
not under S. {^hadilal, 6. J, and Johnstone, J,) 
Sher Singh v. Emperor. 115 I.C. ^1 = 

dPLah. 613-12 A.I. Cr.R. 258=30 Cr. L.J. 480= 

30 RL.R. 614= A.I.R. 1928 Lah. 935. 
— '^Decree-holder inducing judgment-debtor to 

part with the amount— ^Receipt for the same with- 
held— OffenceSecond Class Magistrate framing 
Charge under Ss, 417, 384 and 511, LP,C.'— Legality. 

AftM filing a civil suit as to whether a sum of 
ihoney had been paid by the judgment-debtor to the 
dOPree-holder who was sdleged to have granted a 
receipt^lfie' Judgment-debtor instituted a complaint 
umer 417,. 384 and 511, 1.P.C., against the decree- 
mJder alleging that the decree-holder inclined him 
^ l^c the rwejpt out of his dupaita and then put out 
it buf the decree-holder was not able 
the, r^pt^hich. the judgment-debtor replac- 
Second Class M^igistrate f ram- 


PENAL CODE (1860), 5. 424— Procedure. 

ed a charge under Ss. 417, 384 and 513, 1.P.C. Held,ia 
revision that if any offence was committed it was one 
under Ss. 420 and 511, 1.P.C.and that the Second Class 
Magistrate had no jurisdiction to deal with such a 
complaint. Held ; also that the whole complaint 
amounted to an abuse of the process of the Court. 
(Addison, J ,) Jwala Pershad v. Crown. 

11 Lah. L.J. 95. 

Railway servant obtaining free pass for wife 

and mother and giving it to another woman who 
used it— Offence, 

Where a railway servant applied for and obtained a 
free pass for his wife and mother and handed over 
this pass to another woman, who was neither his wife 
nor his mother, and she used it. 

Held : the railway servant was guilty under Penal 
Code S. 420 and not Railways Act, S. 68. (Simpson, 
A. J. C.) Ram Dayal v. King-Emperor. 

88 I.C. 524=2 O.W.N. 510=12 O.L.J, 508= 
26 Cr. L.J. 1164=A.I.R. 1925 Oudh 479. 

Receiving money to exert influence to restore 

the complainant back into the caste — If cheating. 
Where two persons who were outcasted were 
introduced to part with their money on the promise 
made by the applicant that he and his friends would 
smoke with them and that they would attempt to 
have them brought back into caste and the person 
deceived knew that the applicant could not give a 
definite promise that they would be received back 
into the brotherhood as the decision rested not with 
him but with the panchayat. Held that no offence 
under S. 420 was committed. (Lyle, A, J, C.) 
Mohan v. Emperor. 69 I.C. 152=8 O.L.J. 683= 
A.I.R. 1924 Oudh 113. 

Advance made to a broker on representations 

not proved to be false— If cheating. 

The accused, a paddy broker, represented to the 
complainant, a Rice Mill, that he would supply a 
certain amount of paddy within a certain time and got 
Rs. 4,000 as an advance. It could not be said that 
the accused had not made arrangements for the 
supply of paddy but the arrangements failed and 
paddy could not be supplied. 

Heidi that the accused was not guilty under S. 420, 
6 L. B. R. 38 Dist. (May Oung,J.) MaungPo Lu 
V , Emperor, 76 LC. 700=1 Rang. 397= 

2 Bur. L.J. 139=25 Cr. L.J. 2^6= 
A.I.R. 1924 Rang. 31. 
— S. 421— Offence by insolvent. 

Jurisdiction of Magistrate, 

The Presidency Towns Insolvency Act does not 
take away a Magistrate’s jurisdiction to try the in- 
solvent for an offence under Ss, 421 and 424 : 35 
Bom. 63, Foil. (Maung Ba, J,) U Mo Gaung v. U Po 
Sin. 114 I.C . 681 = 6 Rang. 664= 

30 Cr.L.J. 345=A.I.R. 1929 Rang. 14. 
— S. 424— ‘Avoiding attachment. 
—Concealment of property by d^tor — If 
offence. 

Concealment of property by debtors or taking away 
of property by others to avoid its attachment if done 
with a dishonest intention is an offence under S. 424, 
(Pandalai, J,) Pinnamraju Rajamraju v, Potturi 
Tirupatiraju, ' 1930 M,W.N. 347= 

3 M.Cr.C. 172=32 28= 

A.I.R. 1930 :ita4. 670. 

— S. 424— Procedure. 

Complainant and opposite party joint proprie- 
tors — Removal of part of joint property^Partition 
suit pending — Duty of Magistrate- 
If on a complaint under S-i 424, I. P. C., the com- 
fi^iainant and the .opposite party are joint proprietors of 
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PENAL CODE (1860), S- 324— Propeiriy undei? at- 

tachment. 

the same and a partition suit with regard to their 
joint property is pending in the civil Court, and 
property with regard to which the complaint is made 
is a subject matter in dispute in that suit, if the deci- 
sion of the Magistrate entail prejudging the order of 
the civil Court the Magistrate can discharge the 
accused persons allowing them to retain the custody 
of the property on deposit of the proportionate value 
of the complainant’s share of the property or make it 
over to the complainant on his depositing the pro- 
portionate value of the share of the accused persons. 
(Fazl AH, J.) Dasi Singh v. Emperor. 

1929 Cp. C. 273-A.I.R. 1929 Pat. 513. 
— S. 424 — Property under attachment. 

' ^Removal of property under attachment by 
third person claiming title .to it~-t>etermination of 
title by court. 

The crucial question for determination under S. 424 
is whether the alleged removal of property is dis- 
honest or fraudulent and therefore if persons claiming 
title to a property under attachment in execution of a 
decree on another remove the same, the matter 
whether such property belonged to the accused or no 
has to be determined by criminal Court before decid- 
ing upon conviction : 22 Mad. 151, Dist. (Sen.J,) 
Ghasi V. Emperor. 124 I.C. 716 = 

A.I.R. 1930 All. 329. 
—^Removing crop attached by Madras Village 
Courts — Attachment illegal — Removal ff offence. 

Since a village Court cannot attach crops which are 
not moveables within the meaning of S. 52 by virtue 
of Madras General Clauses Act and S. 22, 1. P. C., 
there is no fraud in removing such crops so as to sus- 
tain a conviction under S. 424, 1. P. C. (Jackson, /.) 
Nallamadan Ohettiar V, Emperor. 

1930 M.W.N. 332=31 M.L.W. 719 = 

3 M. Cr. C. 143=A.I.R. 1930 Mad. 509 = 
38 M.L.<r. 509. 

Accused not judgment-debtor removing crops 

grown by him but under attachment^Consequent 
suit to establish his title'-^ Absence of intention to 
cause wrongful loss^Legality of conviction. 

The accused who was not a judgment-debtor was 
convicted under S. 424 for dishonestly harvesting and I 
appropriating crops grown by him but under attach- 
ment in execution of a decree against his uncle. 
Consequent upon the attachment the accused had 
filed a case contending that the crops in question 
could not be legally attached and that he was entitled 
to the same. 

Held : that the crops could not be considered to 
have been removed with the intention to cause wrong- 
ful loss to the decree-holder and hence the conviction 
could not be sustained under S. 424 : A. I. R. 1921 
Lah. 185, Ref.; 22 Mad. 151 and 1 B. L. R. 515, Dist. 
(Fazl Ali, /.) SoHAN Mundari v. Emperor. 

1929 Cr. C. 280=A.I.R. 1929 Pat. 520. 
—'I Attachment not legal-— Removal if offence. 

Where mode has not been followed, there is no 
legal attachment and conviction for dishonest removal 
of property attached is bad. (Maung Ba, J.) Mya 
Gyok V. Emperor. .117 I.C. 243=30 Cr. L.J. 748= 
A.I.R. 1928 Rang. 285. 

— S. 425-^!B8»entials. 

Intention to cause wrongful loss or damage is an 
essential for the offence of mischief. (Baguley/j.) 
U Ka Doe v. Emperor. 8 Rang. 13= 

A.I.R. 1930 Rang. 158. 

— S. 425-*^lnter]pretaiion» 

. — ^jyeettuotM-^^Change* graziers allowing 
goats toiftaze--lf mischief. 


PENAL CODE (1880), S. 323— Ovnei'ship. 

The expressions “ destruction of any property, such- 
change in any property or in the situation thereof as 
destroys or diminishes its value or utility, or affects 
it injuriously,” contained in S. 425, carry the implica- 
tion that something should be done to the property 
contrary to its natural use and serviceableness. 

Where graziers, by allowing tbeir goats to graze, 
did no more than put the grass to its normal use,, 
their act would not amount to mischief : 1 Weir. 492: 
Dist. 21 W.R.Cr. 38 and 4 Pat. L. W.291, Rel. on : 
18 W. R. Cr. 10 and 7 C. W. N. 713, Ref^ 
(Curgenven, J.) Raghupathi Iyer v. Narayana 
Goundun. 114 I. C. 539=52 Had. 151= 

28 M.L.W. 759-^1 M. Cp. C. 264=30 Cr. L.J. 315 = 
A.I.R. 1929 Mad. 5=65 M.L.J. 767. 
— S. 425— Mischief— -What does not amount to. 

—Property under S. 425 means tangible property 

capable of being forcibly destroyed but does not in- 
clude an easement. 

If the owner of land over which other people have 
a right of passage throws earth upon that land ^ 
that the use of the land by the others becomes dis«> 
advantageous or impossible, that does not amount to 
mischief for the reason that what is affected is not 
any property or its value but only a right of easement 
(Pandalai, J.) Ramaraju v. Emperor. 

1930 M.W.N- 909. 

— S. 425 — Offence under. 

— Hindu god over a chabutra of a mosque sur- 
rounded by a wall belonging to Mohamedans — ! 
Breaking the wall for widening the doorway— Mis-' 
chief. 

Over the chabutra of a mosque there was an 
image of a Hindu god, which was surrounded by a 
wall, the wall being the property of Muhammadans. 
The accused who is a Hindu widened the doorway 
in the south wall of the compound round the image 
of the idol by demolishing part of the wall on both 
sides of the doorway. 

Held : by breaking the wall and taking out the 
bricks the accused caused wrongful loss to the 
Muhammadan public and, therefore, an offence 
under S. 425 was committed. (Banerji, J,) MaHA- 
DEO Singh v. Emperor. 96 I.C. 210 = 

27 Cr. L.J. 898=A.I.R 1926 All. 70i: 
— S. 425— Ownership. 

•Removal of one's own property— Ho mischiefs 

A got a decree for possession of land with mesne 
profits and took out execution which was strupk off 
for want of notice under Civil P. C, 0. 21, R. He 
took out a fresh execution, but before it was conclnd** 
ed the judgment-debtor raised a crop on the lan4’ 
which was taken away by servants ol the decrei^' 
holder. In an action for mischief against the 
Held-*, that they were not guilty of mischief as the 
crop, though raised by the judgment* debtoa:, reafly, 
belonged to the decree-holder whose right theretb had 
been declared by a competent Cotirt, (JWizlaTra- 
sad. J.) Jang Bahadur Singh EMPERbR. 

93 I.C. 40=7 P.L.X. 79=27 CR. L.#. 3»= 
A.I.R. 1026 Pal. 

Property exclusively belonging to acfiHsid-^ 

No mischief. ^ u 

No person can commit mischief in resp^q^ oj 'jm- 
perty which belongs exclusively to himself. Tto I? 
perfectly clear from explanation % to section 425 y?Jjich 
provides that mischief may be committed where' ’tihe 
acts affects property belonging tp the offender and an 
other jointly, (Aehworth. AJ.C.) J^sno^xkQHv^ 
EMPEROR, 72 I.C. 038=24 Cr. J. 

, , 
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PENAL CODE (1860), S. 426— ‘Bona fide’ claim. 

— S. 426— ‘Bona fide’ claim. 

■■■ -^ R emoval of property — No mischief. 

Where a servant of the landlord hona fide claimed 
and therefore cut and removed a dead jack fruit tree 
standing on the homestead of a tenant. 

HeZd; that the ofience of mischief was not com- 
mitted. (Newbould and C, C. Ghose, JJ,) Surat 
Chandba Sen v, Yakub Talukdar. 

83 I.C. 898«28 C.W.N. 736=26 Cp.L.J. 194 = 
A.I.R. 1924 Cal. 805. 

•^S. 426— ‘Bona fide’ dispute. 

Where z bona fide contest exists as to the title of 
the property, no offence is committed. (Mukerji, /.) 
Kalka V, Emperor. 86 I.G. 36 = 

26 Gr. L.J. 660=6 L.R.A.Cr. 31 = 
A.I.R. 1925 All. 231. 

- ^J urisdiction of Magistrate, 

A hona fide dispute with regard to the right in and 
possession of the contending parties ousts the jurisdic- 
tion of the Magistrate altogether from taking cogniz- 
ance of a charge of mischief. (Jwala Prasad, J.) 
Gainu Panday v. Emperor. 68 I.C. 40= 

2 P.L.T. 394. 

426— Change in property. 

. - Diminishing value or utility — If sufficient. 

Mere omission to give light to the house by failing 
to switch on the light does not involve change in the 
property, even though it may diminish its value or 
utility, and therefore does not constitute the offence 
of mischief, (Perdval, J, C, and Aston, A, J, C,) 
Abdul Rahman v. Emperor. 105 I.C. 672= 

22 S.L.R. 393=9 A.I.Cr. R. 158 = 
28 Cr.L.J. 960=A.I.R. 1928 Sind 43. 


Meaning, 

The word “change” in S. 426 means physical 
change in composition or form. (Percival, J, C. and 
Aston, AJ,C,) Abdul Rahman v. Emperor. 

105 I.C. 672 «22 S.L.R. 393=9 A.I.Cr.R. 158 = 
28 Cr.L.J. 960=A.I.R. 1928 Sind 49. 
—S. 426— Deterioration. 

— — Proof that it was caused by accused — Neces- 
sity, 

in order to give jurisdiction to the Magistrate to 
summon the accused under S. 426, it is essential for 
complainant to make out a prima facie case in his 
petition or in his statement on oath of any deteriora- 
tion having been caused by the accused in the value 
or utility of the fruits, and unless such a deterioration 
was made out, there is no ofience disclosed under 
S. 426 for causing mischief. 

A hona fide dispute with regard to the right in and 
possession of the contending parties ousts the juris- 
diction of the Magistrate altogether from taking cog- 
nizance of a charge of mischief. (Jwala Prasad, J,) 
Gainu Pandat v. Emperor. 68 I.G. 49= 

2 P.L.T.394. 


— S. 426— Easement. 

—^Injunction to remofoe obstruction to right of 
way obtained by accused — Injunction not complied 
wiih'^j^ccused removing obstruction — Mischief, 
Where the accused obtained an injunction from the 
Mamlatdar’s Court restraining the complainants from 
obstructing the way of accused by dams and the 
cpmplainants did not remove the dams which were 
oibsftrtKJtiM his way, he had the dams removed 
hSzdseif : , 

that he was not justified in taking the law in 
i hand^, and removing the dams, thereby caus- 
the complainants and that loss 


phhi^ts fjzi caused by unlawful 
Ail^jQuisance contrary to the prbvi- 
casements Act, {J^awoett and 



PENAL CODE (1860), S. 427— Absence of inten- 
tion. 

Patkar,JJ), Zipru Tanaji v. Emperor. 

101 I.C. 604 = 51 Bom. 487=29 Bom. L.R. 484= 
28 Cp. L.J. 476=8 A.I.Cr.R. 72= 
A.I.R. 1327 Bom. 363. 


— S. 426— Intention. 

Absence of complainant at the time of the 

act^Intention to annoy -^Inference if justifiable. 

Although -there is no piesumption that a person 
intends what is merely a possible result of his action 
or a result which though reasonably certain is not 
known to him to be so, still it must be presumed that 
when a man voluntarily does an act knowing at the 
time that in the natural course of events a certain 
result will follow he intends to bring about that result. 

But where complainant was absent when the act 
was done. 

Held: there was not such practical certainty the 
annoyance being caused at its result as is sufficient to 
justify an inference of intent to annoy. 

Where there was hona fide claim of right by the 
accused to the wall in dispute and the accused had 
entered the complainant’s house and pulled down the 
addition in his absence. 

Held: the offence of mischief or house trespass 
was not made out against the accused. (Marten and 
Fawcett, JJ,) King-Emperor v, Balakrishna 
Narhar Velhankar. 84 I.C. 254= 

26 Bom. L.R. 978=26 Cr.L.J. 254= 
A.I.R. 1924 Bom. 486. 


— S. 426 — Offence nnder. 

' ^Branches of complainant^ s trees cut at 
accused's instance-^Accused knowing that such 
cutting would cause wrongful loss to complainants 
-^Mischief. 

Where the branches of complainant’s trees were 
cut at the instance of the accused with the know- 
ledge that the cutting of branches was likely to 
cause wrongful loss or damage to the complainant, 
the offence of mischief is complete. (Iqbal Ahmad, J,), 
Mahomed Husan v. Emperor, 8 L.R.A. Or. 103= 
8 A.I.Cr.R. 60=A.I.R. 1927 AIL 610, 
— S. 426— Ownership. 

— — Property believed to be one*s own'-^Removal 
of obstruction — No mischief, 

j No offence under S. 426, I. P. C., is committed 
when a person only removes an obstruction from a 
well which he believes to be his own, by removing a 
few bricks from the wall. (Shadi Lai, C,J,) Ihar 
Das V. Emperor. 99 I.G. 414=28 Or* L.J. 158= ' 

A.I.R, 1927 Lah. 145, 


— S. 426— Presumption of intention. 

Where a person cut his own tree and allowed it to 
fail on another’s tree to protect his own trees in spite 
of his being told not to do so by such another : . , 

Held : that he must be presumed to have intended 
to cause damage to such tree. (Ross,J,) KhobhXri 
Singh v. Emperor. 98 I.C. 181=27 Cr. L.J. 1285, 


-S. 427— Absence of intention. 

■■Charge under Sec, 427 — If sustainable. 


Where a Magistrate came to the conclusion that no, 
charge could be framed under S. 379, there being|?i^o 
intention of causing wrongful gain to. one pe^n or 
wrongful loss to another person, , . ] 

Hdd : that a charge under S. 427 cannot be sus- 
tained. (Mukerji, J,) GoKUL Prasad v, 
Peasad. 86 tt; 284*H Wfc?. 21=. 
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PEWL CODE. (1860) S. 527— Fresh charge on 

same facts. 

— S. 427— Fresh charge on same facts. 

— — and acquittal for mischief — Subse- 
quent charge for rioting on same facts — Maintain- 
ability* 

Where an accused was alleged to have gone with a 
number of others to a palmyra tope and it was 
alleged that some of the members in that assembly 
cUmbed up the trees and cut the spathes of the 
palmyra trees and threw down the plots 
attached to the spathes in which toddy was being 
collected and the accused was once charged with 
mischief under S. 427 of the Penal Code and acquitted 
on the ground that he was not present at the scene of 
occurrence. Held : he could not subsequently be 
charged with rioting under S. 147 of the Penal Code 
on the allegation that he along with the same body of 
people as on the former occasion went to the tope and 
that some of them destroyed the spathes in pursuance 
of the common object, viz,, of committing mischief 
by destroying the spathes and breaking the pots 
because the two transactions were so closely over- 
lapping that it was open to the prosecution to have 
framed an alternative charge of mischief and rioting 
under S. 236. Section 403 is not a section easy of 
construction but the general principle underlying it is 
to be borne in mind namely that a man should not be 
put upon his trial twice over on the same facts as it is 
a great hardship for a man to stand more than one 
trial for any one offence. {Krishnan, J.) Chin- 
nappa Naidu In re. 76 I.C. 708 = 19 M.L.W. 31 = 
33 M.L.T. 269=1924 M.W.N. 153= 
25 Gr. h.J. 244= A.LR. 1924 Mad. 478. 
^S. 427— Jupisdiction- 

— ^ I ntentional — Exaggeration of damage for 
purposes of jurisdicticmr^Effect. 

The jurisdiction of the Court to hear a case depends 
on the allegations with which its help is sought. It 
may be that after a trial, it is found that the case has 
been materially exaggerated ; but unless it has been 
found at the very outset that the allegations are exag- 
gerated with the intention of seeking a particular Court 
for redress, the statement of the complainant has to be 
accepted for the purposes of jurisdiction. 

Where the complainant in a case of mischief, alleg- 
ed the damage to be Rs. 250 and a third class Magis- 
trate tried the offence and found the damage to be 
Rs. 140 and awarded Rs. 40 as compensation to the 
complainant. 

Held ; that the third class Magistrate had no juris- 
diction to try the offence. (Maker ji, J,) Raghu- 
NANDAN Prasad v. Emperor. 83 I.O. 73o= 

26 Cp. li.J. 586=47 All. 64=6 D.R. A.Cp. 39 = 
A. I. R. 1925 AIL 290. 
— S. 427 — Oiariiepship of ppopepty- 
Proof by complainant'll f necessary. 

Possession is prima facie proof of title and for a 
conviction for mischief the complainant need not prove 
his ownership in the property in respect of which mis- 
chief is done. (Ashworth, J.) Sripat Narain Singh 
V. Gahbar Rai. 26 A.L.J. 1010=8 A.I. Cp.R. 337= 
8 L.R. A.Cp. 135= A. I. R. 1927 AIL 724- 
— S. 427 — Seoupity order. 

No order under S. 106 can be passed upon convic- 
tion of an offence under S. 143 or S. 427, LP.C. 
(Ashworth, J,) Naubat v. Emperor. 

99 LC. 348 = 8 I^.R. A.Cr. 11=28 Or. D.J. 140= 
7 A.I- Cr. R. 13G=A.I.R. 1927 All. 136. 
— S. 429— Mischief and theft. 

K illing stolen animal^If mischief. 

Where theft pf an animal has been committed, the 
mere bilHng of it afterwards by the person who stole 
Cr. D-136 


PENAL CODE (1860), S.’43(K-Essentials. 
it for the purpose of eating it himself cannot add 
another offence. (Adami and Bucknill. JJ.) Hus- 
sain Bukhsh V. Emperor. 84 I.C. 341= 

3 Pat. 804 = 7 P.L.T. 36=26 Cr. L.J. 277= 
A.I.R. 1925 Pat. 34. 

Skinning dead body of "stolen animal — If 

mischief. 

Where after a thief has stolen and slaughtered an 
animal, another person joins him in skinning the dead 
body, the latter is not guilty either under S. 379 or 
S. 429. (Adami and Bucknill, JJ,) Hussain Bukhsh 
Mian v. King-Emperor. 84 I.C. 341= 

7 P.L.T. 36=3 Pat. 804=26 Cr. L.J. 277= 
A.I.R. 1925 Pat. 34. 

— S. 430— Civil matter. 

Jurisdiction of criminal Court. 

In a complaint under S. 430 regarding cutting off of 
a supply of water by the accused : 

Held : that the matter being pre-eminently for a 
civil Court, Criminal Court should not convict the ac- 
cused. (Banerji,J.) Gulab Singh v. Emperor. 

98 I.C. 474 = 27 Cr. L.J. 1354 = A.I.R. 1927 AIL 112. 
— S. 430 — Damage. 

— Act done on another's property affecting it 

injuriously — Proof of actual damage — Necessity. 

Every person has a perfect right to do a partic^ar 
act upon his own land, and if a person breaks open his 
bund or opens his own sluice, no one can com^in of 
it, until some injurious consequence follows from it. 
As soon as such a consequence follows, the injury and 
not the original act, becomes a cause of action. In 
such a case the mischief would consist, not in break- 
ing the bund, or in opening the sluice but .in floodiag 
or withering up the complainant’s crops. 

But where the property was not of the acensed but 
Government property (kotxvah) and the mischief com- 
plained of as giving a cause of action to tbe Crown 
was the change in the kotwah which diminish- 
ed its utility and affected it injuriously. 

Held: it was not necessary for the Crown to r^ely on 
the injury caused to the lands of other persons who 
were receiving water as giving a cause of action and .to 
prove actual damage resulting therefrom. (Kipc^id 
J. C. and Rupchand Bilaram, A. J. C.) Emperor 
V. Lukman. 98 I.C. 49=21 S.L.R. 107 = 

27 Cp.L.J. 1233= A.I.R. 1927 Bind 8^. 
—S. 430— Essentials. 

Intention to cause wrongful loss. 

To constitute an offence punishable under S. 430 it 
is not sufficient to show that loss has been caused to 
the complainant but it is necessary to show that the 
loss was a wrongful loss and the accused had the in- 
tention to cause- or had knowledge that their act was 
likely to cause loss to the complainant. (Krishnan .) 
Krishna Ayyar v. Ayyappa Naik. 88 I-C. 18ia = 
26 Cp.L.J. 1100 = 21 M.L.W; 641=1925 M-W N. 45= 

A.I.R. 1925 Mad, 577^ 

Elements of mischief -^Wrongful loss. 

Offence under S. 430 is particularly a grave form of 
the offence of committing mischief as define^ M 
S. 425. It is necessary to prove in such cases me 
elements that constitute mischief under S. '425. T5fo 
doubt a person who takes water from a tank causes 
loss but it should be shown that^whether he has causeld 
a diminution of the supply of water for agriculttlraj 
purposes, (Rankin, C. J,) Ismail BiswaS v. Rm- 
PEROR. A.I.R* lOip Cal. , ^$9. 

— — Inf ringement of rights of oomptmnant. 

To substantiate an offence under S. 43b .6f the 
Penal Code, the prosecution must ‘prove th^t .there 
has been unlawful and iutrfdidnarintetferdnpte 
accUs^ vrith aSboitt^ or proved ri^ts bfthe^CTO- 
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PENAL CODE (1860), S. 430 — Interpretation* 
plainant. (Sanderson ^ C. J, and Mookerjee, /,) 
Banwari Karmakar-v. Behari Karmakar. 

61 1.C. 655 = 22 Cr.LJ. 415=32 C.L.J. 476. 
— S* 430 — Interpretation. 

—•^•Diminution of supply for agriculiural pur- 
poses '—Meaning, 

The “words “diminution of the supply of water for 
agricultural purposes” in S. 430 cannot be limited to 
those cases only where the water has been allowed 
either to go waste or has been diverted for non-agri- 
cultural purposes. The section read as a whole 3so 
refers to case where the water is intended for use by 
particular persons for particular purposes and is divert- 
ed by an accused persons for his own purposes though 
of a like nature : 34 M. L. J. 206: 10 Bom. 183 and 
35 Cal. 437, Rel. on : 34 All. 210, Expl. and Dist. 
(Kincaidt J. C. and Rupchand Bilaram, A, J, C.) 
Emperor v. Lukman. 98 I.C. 49=21 S.L.R. 107= 
27 Cp.L.J. 1233=A.I.R. 1927 Sind 39. 

— S. 430— Landlord and tenant. 

— — Interference xvith Water— Proof of absence 
of right » 

Before a landlord or his agent can be convicted 
under S.^ 430 on a complaint by tenants, for inter- 
fering with water supply of tenants, it is absolutely 
necessary to prove that there was intentional inflict- 
ing of loss and that the landlord had no such right to 
interfere in any way and the tenants had a right to 
the supply or preservation of water. {Rankin C. J, 
and Patterson t J.) Ashutosh Ghose v. Emperor. 

50 C.L.J. 589=34 G.W.N. 86 = 
A.I.R. 1930 Cal. 318. 

-—S. 430 — Offence under. 

— —Intentionally Obstructing a channel for sup- 
ply of wafer. 

If a supply channel is filled up or is obstructed by a 
dam put up or by raising a dam already existing, 
there is a change made in the channel which dimi- 
nishes its value or utility and which, if it was done 
^th intention to cause or with knowledge that it was 
likely to cause and if it does cause, wrongful loss to 
any person, would constitute the offence of mischief. 
(Krishnan, J,) Deenbandu Rajguru v. V. Lach- 
ANNA Dura. 74 I.C. 862 = 1923 M.W.N. 634= 

24 Cr.L.J. 830= A.I.R. 1924 Mad. 176. 
— - Accused knowingly diminishing supply of water 

without a bona fide claim are guilty. (Adami, J,) 
Basdeo Singh v, King-Emperor. 84 I.C. 322= 
2 Pat. L.R. Cr. 194=28 Cr. L.J. 258= 
A.I.R. 1924 Pat. 704. 

— B. 436— Essentials. 

— Proof that ike building destroyed came within 

one of the .classes mentioned in the section. 

It is absolutely necessary in order to convict an 
accused under S. 436 to prove that the building which 
he destroyed came within one of the classes mentioned 
in the section and the words “ordinarily used” do not 
mean that other buildings are from time to time ,used 
for such purposes but they mean that that particular 
building is itself used. (Walsh, A*C,J, and Ryves, J,) 
KHiNjAN V, Emperor. 82 I.C. 64=5 L.R.A. Or- 140= 
^ ^ 25Cp.L.J.1190i?=A.LR. 1924 All- 781. 

— ; Proof of common motive, 

'|t is necessary to prov^ a charge of arson under 
‘^55. 436 and 149, that the accused were, from the in- 
c^Jptiojx or ^,any stage of the offence, actuated by 
fcolnmcf^ motive to set fire to the house or kpew that 
^aptvrcful4 probably hi? djjnpiitted. J&re pre- 
presumption ag^st them, 

HAEDEO SiNCBHjg, Smpee<?E.; 


PENAL CODE (1860). S. iil— Bona fide claim. 

— S. 436— Sentence. 

Whipping, 

An additional punishment of whipping cannot be 
passed on a person who has received an adequate 
substantive sentence for an offence under S. 436, 
Penal Code. (Stuart, C.J.) Jagannath v. Emperor. 

110 I.C. 218=1 L.G. 668=29 Cr. L.J. 666 = 
A.I.R. 1928 Oudh 111. 

Disproportionate sentence, 

A sentence of ten years’ imprisonment is wholly 
disproportionate to any possible aspect of the crime 
from a moral point of view provided that that part 
of their misconduct namely the setting of fire is 
reasonably included in and taken to aggravate the 
general lawless conduct of which the accused have 
been convicted under S. 147 and 325. (Walsh, A,C.J, 
and Ryves, J,) Khanjan v King-Emperor. 

82 I.C. 54=5 L.R.A. Cr. 140=25 Cr. L.J. 1190= 
A.I.R. 1924 All. 781. 
—S. 441— 'Absence of intention. 

’•^Entering stealthily — No intent to annoy, 

A person entering another’s house after having 
taken all precautions to avoid discovery cannot be 
said to have entered with intent to cause annoyance 
to the persons in possession : 12 P. R. 1906 Cr. (F.B)., 
Expl ; 17 P.R. 1908; Dissented from. (Harrison and 
Dalip Singh, JJ,) Sulaiman v. Emperor. 

96 I.C. 871=27 P.L.R. 385=27 Cr. L.J. 1015= 
A.I.R. 1926 Lah. 600. 
— - — Trespass without the specified intent^If 
offence, 

A girl shortly before she was to be married dis- 
appeared from the house of her parents. The ac- 
cused went to the house of complainant with whom she 
was said to be living after her disappearance. They 
also removed the girl who was not lawfully married 
to the complainant from that place. 

Held : that no offence was committed as there was 
no criminal intent as defined in S. 441, 1.P.C. Every 
trespass is not criminal trespass. There must be an 
intent specified in S. 441. Although the Act may be 
unlawful and may be one which the civil law will 
restrain or which the Civil Court will compensate the 
injured party in damages still it does not necessarily 
constitute an offence under S, 441. (Moti Sagar, J,) 
Rehua V, Emperor. 81 I.C. 351=5 Lah. 20- 
25 Cr. L.J. 815= A.I.R. 1924 Lah. 449. 
— S. 441— Applicability. 

—Entering cattle pound. 

Entering the cattle pound with intent to commit 
an offence Under S. 24, Cattle Trespass Act amounts 
to criminal trespass within the meaning of S. 447 and 
entering the pound with intent to intimidate the 
person in charge of the pound amounts to an offence 
under S. 447. {Pforde and Addison, J.) Emperor 
V. Bhola. 108 I.C* 201=8 Lah. 331 = 

28 Cr.L.J. 665=28 P.L.R. 519= 
8 A.I. Cr. R. 298i=9 L.L.J. 854= 
AJ.R. 1927 Lah. 495. 

— S. 441— Bona fide claim. 

No trespass. 

Without criminal intention there can be no cripii- 
nal trespass ; therefore even where the property is 
in the possession of another, if a person hot^a 
goes upon it to assert his right and npt inti^^fgj 
insult or annoy the person in possession, uo.ijffence 
is committed, (Kinkhede, A, J, C.) Ra/arAm v . 
Govinda. 81 I.C. 888 = 25 Cr.L.J. 1064= 

) , A.tR. 1920 Nag* ssr 

^No offence, , •. v 

Euteadng a house under a claim of right Vmo 
©fence provlded^the dai^ 

' 's> 
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PjElNAL CODE (1860), S. 541— Continuing offence. 

/.) Debi Dayal V, King-Emperor. 81 LC. 823 » 
25 Cr.Ii.J. 1057*=1.I.R. 1925 Pat. 167. 
—S. 541— Continuing offence. 

— Unlawful entry on property and remaining 

there-^Nature of offence. 

The continuance in possession of a trespasser is a 
recurring wrong and constitutes a new entry every 
time that the true owner goes upon the land or as 
near to it as he dares to make a claim to it. There 
is a fresh cause of action each time he is resisted 
and the persons entering subsequently with the per- 
mission of the first trespassers and resisting the entry 
of the owner are equally guilty. {MulUck, Ag, C.J, 
and Wort, J,) Emperor v. Bandhu Singh. 

106 I.C. 691=6 Pat. 795=29 Cr.L.J. 99 = 

9 A.I.Gp.R. 258=A.LR. 1928 Pat. 125. 
— S. 541— Criminal intention. 

' ^ Alienor trying to take possession by force 
without legal justification — Inference of criminal 
intention — xf justifiable. 

Where the alienor had transferred possession for 
good consideration to the alienee and then tried to 
take it back by force without any legal justification. 

Held : that the presence of criminal intention may 
be rightly inferred ; 12 P.R. 1906 Cr. (F. B.) Foil.; 
41 Mad. 156 ; A. I. R. 1926 Lah. 600 and 17 I. C. 415, 
Dist. (Bhide, J,) Preman v. Emperor. 

11 Bah. 238=31 P.L.R. 599 = A.LR. 1930 Lah. 666. 
—S. 541— Entry by Income-tax officer. 

„ — I nspection of accounts — Legality, 

Although an Income-tax officer is empowered under 
S. 22 (4) of the Income-Tax Act to serve the proprie- 
tors of a firm with a notice to produce their accounts 
there is no provision of law by which he can insist on 
their producing the accounts if they decline to comply 
with the notice. He has no authority under' the act to 
enter the firm’s premises in order to inspect the ac- 
count or to remain on the premises for that purpose 
against the will of the proprietors and if he does so he 
commits criminal trespass and the proprietors have a 
right to forcibly turn him out as S. 99 Penal Code, 
would not deprive them of their right of private 
defence. (Mariineau, J.) Achhru Ram v. Em- 
peror. 95 I.C. 308=7 Lah. 105 =27 P.L.R. 238 = 
27 Cr. L.J. 772=A.I.R. 1926 Lah. 326. 
— Ss. 451 and 556 — Entry for sexual intercourse. 
—Mere entry with intent to have sexual inter- 
course with a woman — Ho offence — Inmates un- 

known and startled at entry-^Of fence, 

A mere entry into a house occupied by another 
with intent to carry on an intrigue or to have sexual 
intercourse with a woman living in that house will not 
in itself be a criminal trespass. In such a case it is 
■supposed that the entry has been with the consent or 
connivance of the woman living in the house. 
However if she along with other inmates is in posses- 
sion of the house, as in the case of a joint Hindu 
family, the trespass in the house must cause an insult 
and ann^ance to the other members in the house. 
If the object is to force an intrigue upon a woman in 
the house and to have a forcible intercourse with her, 
the intention of the entry will necessarily be to insult 
smd annoy that woman. > 

Where there was no pre-arrangement between the 
accused and any lady in the house and all the ladies in 
the house were startled at the hold attempt on the 
part of the accused to - force himself into the house. 

Held : that the intention of the accused ^vas not to 
carry on a peaceful intrigue and intercourse with any 
of the ladies in the house and with the consent or 
conidvanoa' of any one of them, but the intention of 
Ihe vraa ta commit a criminal trespass into 


PENAL CODE (1860), S. 551— Essentials. 

the house and an indecent and unjustifiable trespass 

upon the persons of the occupants of the house. 4 C.L. 

J. 169, 19 Mad. 240 and 41 Mad. 156 F. B. Dist. 
22 Cal. 391 Ref. {Jwala Prasad, J.) Mohammad 
Nasiruddin V. Emperor. 87 I.C. 106=5 Pat. 559= 

6 P.L.T. 588=26 Cr. L.J. 935=A.I.R. 1925 Pat. 713. 

— S. 551— Essentials. 

In order to constitute criminal trespass under S. 441 
the entry into the house or property in the possession 
of another must be with intent to commit an offence or 
to intimidate, insult or annoy any person in possession 
of such property and in order to sustain a conviction 
under S. 456, it must be proved that there was in the 
first instance criminal trespass as defined in S. 411. 
(Jwala Prasad^ J.) Mohammad Nasiruddin v. 
Emperor. 87 I.C. 106 =5 Pat. 559 = 

6 P.L.T. 588=26 Cr. L.J. 954 = 
A.I.R. 1925 Pat. 713. 

’An intent to commit an offence or to intimidate, 

insult or annoy any person in possession of the pro- 
perty is an essential ingredient of the offence of 
criminal trespass. Accordingly entering a house 
under a claim of right is no offence provided the 
claim is a bona fide one. (Ross, J,) Debi Dayal 
V, King-Emperor. 81 I.C. 823= 

25 Cr. L.J. 1057= A.I.R. 1925 Pat. 167. 

'^Guilty intention of the nature described in 

the section. 

The offence of trespass is not complete unless there 
is an intent to commit an offence or to intimidate, 
insult or annoy some one in possession of property. 
It is not enough that the acciosed should, know tlmt 
his act is likely to have such an effect. 

Where an acting taliari with two others learnt 
that there was in the house of the complainant a pot 
of toddy in excess of the quantity which one might 
possess , without license and went inside the house 
brought the toddy pot to the verandah outside and 
remained there waiting for the arrival of the Revenue 
Officials. 

Held : that though the taliari had no authority to 
enter into the house, he was not liable for criminal 
trespass, (Spencer, J.) Narayana, In re, 

82 I.C. 159-20 H.L.TBr. 239^ 
25 Cr.L.J. 1221=A.I.R. 1925 Mad. 816. 

Intention of the nature described^ m , the 

section. 

Trespass is an offence under S. 441 only if it is 
committed with one of the intents specified in the 
section and proof that a trespass committed with some 
other object known to the accused to be likelyor cer.- 
tain to cause insult or annoyance is , inMifficient to 
sustain a conviction. Where the servant of a land- 
lord illegally takes possession of -tenant’s land with 
the main object of illegally ejecting -the tenant ah 
intention to annoy cannot be presumed ; at the same 
time there may be circumstances which may raise a 
ffirect inference of an intention to annoy the tmsiant. 
26 A. 194 ; 41 M. 156 ; 40 A. 221 Foil. (Dalai, J^C.) 
Abdul Shaxur v. Emperor. 76 1.0. 5033=^ 

25 Cr. J. 313= A.I.R. 1925 Oudh 352* 
-^—~IntenH(m to cause annoyance. 

To constitute criminal trespass as toingi^hed 
from a civil trespass therh be mfentton’1)y 

the trespasser to cause annoyance. Where h decree- 
holder under colour of .enforcing' his decree invades 
the privacy of the judgment ^dfebtor’s hou^hold, ^he 
is guilty of an offence’ un|ier S. 441, I. ’ P. C. 
(Dmdas, J,) Larshmi: Da^ v. The Crown. 

' 73 1.Q. 527=25 Cr. L.J. 6a«l=5>ah. LX 5^ 
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PENAL CODE (1860), S. 541— Obstruction in 
cultivation. 

— S* 441 — Obstruction in cultivation. 

Accused obstructing tenant having title in 

cultivation of field — Offence. 

Where the accused wishes to obstruct the person 
who has the title, not by legitimate means but by 
going upon the land and obstructing bis tenant in 
cultivation of the field, it is clearly a case where the 
natural consequences of the accused’s act would be 
to annoy the tenant and the landlord and the claim 
cannot be said to be a bona fide one : 26 Bom. 558, 
Foil. ; 35 Mad. 186, not Foil. {Fawcett and Mirza^ 
JJ.) Daga Bhika Kunbi, In re, 112 l.C. 97= 
30 Bom. L.R. 631 = =29 Cr. L.J. 977= 
11 A.I. Cr.R. 233 = A.I.R. 1928 Bom. 221. 
— S. 441 — Possession. 

Section 441 does not require the land to be in th e 
actual possession of the complainant : 21 Bom. 536, 
Foil. {Fawcett and Mirza, JJ.) Daga Bhika Kunbi, 
In re. 112 l.C. 97=30 Bom. L.R. 631 = 

29 Cr. L.J. 977=11 A.I. Cr. R. 233= 
A.I.R. 1928 Bom. 221. 

Possession given under Civil Court's decree 

hinds party to suit in possession^Ahsence of judg- 
mentdehtor at the lime of giving possession — Effect. 

If possession is given under a Court’s decree or 
order that possession binds a party to the suit, who 
was formerly in possession. This rule applies to sym- 
bolical possession also, and there is no authority for 
the proposition that the mere absence of the judg- 
ment-debtor at the time of giving possession affects 
the validity of such possession; nor does prior posses- 
sion of the land by the accused, and his predecessor- 
in-title: 1 Bom. L.R.48; A.I.R. 1917 P.C. 197 and 
A,I.R. 1922 Bom. 27, Foil. {Fawcett and Mirza, JJ.) 
Daga Bhika Kunbi, In re, 112 LC. 97 = 

30 Bom. L.R. 631=29 Cr. L.J. 977« 
11 AX Cr. R 233= A.I.R 1928 Bom. 221. 

Trespasser^Right of true owner to re-enter 

— of limited force. 

A mere trespasser cannot, by the very act of tres- 
pass, immediately and without acquiescence give 
himself possession against the person whom he ejects, 
and drive him to produce his title, if he can, without 
delay reinstate himself in his former possession. The 
owner may, if he does not acquiesce, re-enter upon 
the land and reinstate himself provided he does not 
use more force than is necessary. He must not com- 
mit a breach of the peace. His entry will be viewed 
as a resistance to an intrusion upon a possession 
which he had never lost. If he takes the risk of a 
forcible entry and uses more violence than is neces- 
s»ary he will not be- able to plead the right of private 
deface; but he cannot be sued by the trespasser who 
has entered by force or fraud either for recovery of 
possesion under S. 9, Specific Relief Act, or for eject- 
ment upon the strength of his temporary prior pos- 
session.- Therefore, possession being still with the 
owner, he can prosecute the intruder for committing 
trespass within the meaning of S. 411. {MulHck. Ag. 

. and Wort, J,) Emperor v, Bandhu Singh. 

‘ 106 l.C. 691 =6 Pat. 794= 

29 Cp.L.J. 99-9 A.I. R. 258= 
A.I.R. 1928 Pat. 124. 

— 441— Private defence. 

• ^—• ^Right how long exerdsahle. 

^ In, the cese of criminal trespass, the right of private 
continues so long as die trespass ^ continues, 
c^trdled by S. 99, Fehal Code. It extends to 
cmisifig the act of trespasser causes a 

turt 


PENAL CODE (1860), S. 992— Building, vhat is. 

may result. {Jwala Prasad. J.) Dukhit Sha v. 
Emperor. 60 l.C. 33=22 Cr. L.J. 177 (Pat.). 

— S. 441— Proof of intention. 

Intention cannot be inferred from the actual or 
probable results. It is necessary to show the actual 
intention to insult or annoy before the acts were com- 
plete, to constitute the offence under S. 441 ; A.I.R. 
1925 All. 540; 41 Mad. 156 and 19 Mad. 240, Rel. on. 
{Wort.J,) Ramzan Mistry v. Emperor. 

116 l.C. 783 = 30 Cr. L.J. 684= 
11 P.L.T, 80=13 A.I. Cr. R. 108= 
A.I.R. 1929 Pat. 111. 
— S. 441— Tenant not vacating. 

’"^Tenant at will refusing to vacate property^ 

If offence. 

Where the accused was a tenant on sufferance 
who had come upon the property by right but had 
continued to remain by wrong. 

Held : that this would not, without proof of intent, 
required to constitute the offence under S. 441, make 
his wrongful stay punishable as criminal trespass. 
Mere knowledge on his part that he was likely to 
cause annoyance would not by itself be sufficient. 
(Percival, J. C. and Rupchand Bilaram. A. J. C.) 
Kkursetji Nanabhoy V. Emperor. 

100 l.C. 823 = 21 S.L.R. 263= 
28 Cr.L.J. 849=7 A.I.Cr.R. 541 = 
A.I.R .1927 Sind 159. 

— S. 441— Agra Tenancy Act, S. 95— Tenant re- 
entering. 

^Decree for ejectment — Execution before the 

time prescribed by S. Q^’^Re-entry by tenant^Ten* 
ant if guilty. 

Where a decree for ejectment of the tenant was 
executed before the time fixed by S. 94 of the A. T. 
Act but the tenant subsequently re-entered upon the 
land. held, that the ejectment being illegal, the 
tenant must be considered to have been legally in 
possession and cannot be convicted of criminal 
trespass. {Dalai, J.) Nandlal v. Emperor. 

112 l.C. 680=1927 A-L.J- 92= 
29 Cr.L.J. 1096« 

— S, 441— •‘Trespaas’. 

™ — M eaning. 

Section 441 cannot be read into S. 297 with any 
intelligible result. The term “trespass” in S. 207 
appears to mean any violent or injurious act com- 
mitted in such place and with such knowledge or in- 
tention as is defined in that section. 40 C. 548 and 
23 P. R. Cr. 1915 Ref. {May Oung, J.) MustaN v. 
King-Emperor. 81 l.C. 41«-1 Rang. 690= 

25 C. L. J. 553- A.I.R. 1924 Rang. 106. 
— S. 442— Boilding, what is. 

— — space adjoining a house, surrounded 
by thorns — Enclosure not having door or any means* 
to prevent entry^Entry in the enclosure-if house 
trespass. 

The appellants went to an -enclosure of P and beat 
him. P had a thatched house, and he was sitting 
outside this house. Some thorny bushes were placed 
round about. Except for a few thorns the place was 
open. There was no roof above. The thorns wera 
merely put down to indicate the extent of the coCirt- 
yard, and not to prevent entry. There was no door 
or gateway, even of thorns, which had to be opened 
before making entry to this enclosure : 

Held : that the place was not a building wi^iin 
S. 442. {Dalai. /.) Munshi v. Emperor. 

110 I.C. 798 - 26 A.L. J. 885^ 
0 L.R. A. Rev. 129=10 AXCb».R. 

29 C]^X.J. 
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PENAL CODE (1860), S. 442-~Building. what is. 

— Wara, 

Where the Wara, of which the small gate was 
locked, adjoined the room in which the accused 
lived and was for practical purposes one of the 
rooms of the house, and an integral part of the 
building, 

Held that though the wara was unroofed it was a 
“building” within the meaning of S. 41-2. Penal Code. 
208 P. L. R. 1915 and 56 P. L. R. 1919, Dist.; 35 P. 
R. (Cr.) 1879, Foil. {Harrison, J.) Ismail v. The 
Crown. 91 l.C. 70=6 Lah. 453- 

27 Cr.L.J. 33=28 P.L.R. 713 = 
A.I.R. 1926 Lah. 28. 
’—^^Building — Yard enclosed on 3 sides is not 
huilding’^Courtyard, 

A Courtyard enclosed by low walls on three sides 
only, is not a building. {Scott-Smith, J.) Mul 
Chand V* Emperor. 84 l.C. 863= 

6 L.L.J. 578 = 26 CrX.J. 383= 
A.I.R. 1923 Lah. 279. 

A wohra used for the custody of property is a 
building. (Malan, J.) Niamat v. Crown. 

86 l.C. 337 = 5 L.L.J. 333= 

28 Cr.L.J. 753 = A.I.R. 1923 Lah. 117. 
— — — Courtyard. 

A walled courtyard which is not provided with a 
door is not a building. {Uartineau. J.) Buta u. 
Emperor. 77 l.C. 809=23 Cr.L.J. 437 = 

6 L.L.J. 571 = A.I.R. 1924 Lah. 623, 

— S. 442— Use covered by section. 

— — — of fact. 

Whether any particular structure or any part of it 
was intended as a human dwelling or as a place of 
worship or for custody of property must necessarily 
depend on the facts of each case. {De Souza and 
Rupchand Bilarain, A, J, Cs.) Wali Mahomed v. 
Emperor. Ill l.C. 439 = 22 S.L.R. 456= 

29 Cr. L.J. 875 = A.I.R. 1929 Sind. 17. 
— S. 445 — Sentence. 

JHouse breaking to commit adultery — Whip^ 

ping. 

The offence of outraging a woman’s modesty not 
being punishable with whipping, house-breaking in 
order to commit that offence cannot be so punished. 
(Sulaiman, J.) Darbari Lal v. Emperor. 

89 l.C. 145=6 L.R.A. Cr. 135=23 A.L.J. 894 = 
26 Cr. L.J. 128 8 = A.I.R. 1925 All. 591. 

— S. 447— Abetment. 

Where a person inciting others to commit an 
offence under S. 447 is himself present when the 
offence is committed, he is guilty under S. 447 : 
A. I. R. 1925 P. C, 1. Foil. {Fawcett rand Madgav- 
kar, JJ,) Patilbuva Ra.ojibala v. Emperor. 

97 l.C. 737=28 Bom.L.R. 1029 = 27 Cr. L.J. 1153= 
A.I.R. 1926 Bom. 512 
-^S. 447—Against whom oommittedf 
The offence of criminal trespass can only be com- 
mitted against a person who ?is in actual physical 
possession of the land in question : 33 All. 773 ; 17 
O. C, 21 ; and 43 l.C, 405; Dist. {Nanavutty, J.) 
Bismillah V. Emperor. IIQ l.C. 681= 

5 O.W.N. 598 = 11 A.L Cr. R. 39- 
29 Cr. L.J. 745. 

— S. 447— AKplicaMUty. 

^Entering cattle pound. 

Entering the cattle pound with intent to commit an 
offence under S. 24, Cattle Trespass Act amounts to 
criminal trespass within the meaning of S. 447 and 
entering the pound with intent to intimidate the 
person in charge of the pound amounts to an offence 


PENAL CODE (1860), S. 447— Intention. 

under S. 447. {Fforde and Addison, JJ.) Emperor 

V. Bhola. 103 l.C. 201=8 Lah. 331= 

9 L.L.J. 334=28 Cr. L.J. 635-28 P.L.R. 519 = 

8 A.I. Cr. R. 293 = A.I.R. 1927 Lah. 495. 
— S. 447 — Bona fide claim. 

~~No offence. 

When a person who has an ostensible title sells, 
land to another and that man goe«« and ploughs it, it 
cannot be said that he commits criminal trespass, and 
it is a bona fide claim of civil right on the part of the 
accused and their act in ploughing the field is not an 
offence under S. 447 ; nor is it an assault if the person 
objects to an assault in maintaining possession of the 
land. {Deva Doss, J .) Abdul Ali v. Amiruddin. 

91 l.C. 392 = 23 M.L.W. 423=27 Cr. L.J. 88 = 
A.I.R. 1926 Mad. 349. 

E ntry with consent of person asserting claim 
to property. 

To enter upon a vacant piece of land with the 
consent of a person who asserts his title thereto as 
against a rival claimant, and to^ put up a water- 
pandal do not amount to the offence of criminal 
trespass, though the land may not be in the posses- 
sion of the person permitting the act but in that of 
the complainant. {Krishnan, J,) Jambulinga 
Chetty V. Emperor. 83 l.C. 1003= 

1924 M.W N. 546-25 Cr. LJ. 219= 
A.I.R. 1924 Mad. 862=47 M.L.J. 437. 
— S, 447— Intention. 

Proof. 

An intention to commit au offence or to intimidate 
insult or annoy must be proved before a conviction is 
recorded under S. 147 : 26 All. 194, Rel. on and 39 
All. 722, Ref. {Dalai, /.)Mathura Rai v, Ewperor. ' 
109 l.C. 506=50 All. 617=28 A-LJ. 421 = 

9 L.R.A.Cr. 67-29 Cr. J. 570= 

9 A.I. Cr. R. 441=A.I.R. 1923 All. 671. 
— Civil and Criminal trespass-^Distinction 
— Inference of intent ion ^Circumstances of the 
case. 

The essence of the offence for which a man can 
be convicted under S. 447 of the Indian Penal Code 
lies in the intent of the accused to. commit an offence 
or to intimidate, insult or annoy any person in pos-« 
session of the property with reference to which the 
trespass is made. A trespass as an actionable 
wrong giving rise to a cause of action for a claim in, a 
Civil Court must be distinguished from Criminal 
trespass and it is only Criminal trespass v^ich i? . 
punishable by S. 447 of the Indian* Penal Code* 
There may be an intent to annoy without any 
primary desire to annoy, A man is presumed to, in- . 
tend the natural consequences of hia a€ts> and if am. 
noyance must inevitably attend his acts; siadt he does 
those acts without any reasonable . ji^ificadon he 
must be held to intend to annoy, even though he,haa 
no desire to do so, and his o^y desire is to obtain 
some advantage for himself. Whether a mau should 
be presumed to have intended thenatumb coi«^¥^epa^ 
ces of his acts, when the intention impe^ig* the 
commission of the act is stated to be one by the 
prosecution and another by the aocused, is a ^^uesfiou' 
of inference to be drawn from all the curoumstanoes 
of the case, and to do that, is the primary duty of the 
Trial Court. When either of the two explamatio»e» of 
the act of the accused is equally or more m > Jess 
reasonable the finding must be one of .diOubt as to the 
intention of the accused. (Wazir Hasati^ AhJ,C,) 
Emperor v. Jagmohai^ Das. 75 LCi 292» 

A. 
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PENAL CODE (1860), S. Ml — Offence within court 
compound. 

— S. 4a47— Offence within court compound. 

— Wrongful restraint^No trespass — Nature of 

offence. 

Where the accused wrongfully restrained the com- 
plainant, an arrack renter, from going and bidding 
at the arrack sales held in the Sub-Magistrate’s office 
and abused him : 

Held, that the facts constitute the offences defined 
in Ss. 341 and 504 but no offence under S. 447 is 
made out on these facts. {Spencer, J ) Avudayappa 
Mudaliar V, Emperor. 74 LC. 856= 

18 M.L.W. 181=1923 M.W.N. 451 = 
33 M.L.T. 184=24 Cr. L.J. 824= 
A.I.R. 1924 Mad. 40. 

— S* 447 — Possession. 

The offence of criminal trespass can only be 
committed against a person who is in actual physical 
possession of the land in question : 33 All. 773 ; 
17 O.C. 21 and 43 1.C. 405, Dist. (Nanavutty, J.) Bis- 
MiLLAH V, Emperor. IIO I.C. 681=3 Luck. 661 = 
11 A.I.Cr.R. 39-29 Cr.L.J. 745=5 O.W.N. 598 = 
1929 Cr.C. 345=A.I.R. 1929 Oudh 369. 
— Actual and formal possession — Offence, 

The bare defence “I have not given up and I will 
not give up actual possession though.1 have been legal- 
ly ejected ” is tantamount to and should be treated as 
a plea of guilty when the complaint is one of trespass. 

J;) Govind Ram v, Naubat. 83 I.C. 719= 
5 L.R.A.CP. 147=26 Cr-L.J. 159= 
A.I.R. 1824 All. 762. 

— S. 447— Sentence. 

^•--^Consecutive sentences — If proper. 

When the accused enter into a Hindu Temple and 
damage its property, the offence under S. 447 is in- 
separable from that under S. 295 and it is improper to 
pass consecutive sentences for each of the offences 
under the sections, for both really are one and same 
offence. (Pullan, A. J, C.) Bahra v. Emperor. 

82 I.C. 37=25 Cr.L.J. 1173= 
A.I.R. 1925 Oudh 50. 
— S. 447— Trespass by decree-holder. 

A decree-holder trying to get possession of the land 
of the Judgment-debtor by arbitrary means instead of 
resorting to the civil Courts, commits criminal trespass. 
{Findlay, J, C.) Habib Musalman v. Emperor, 

105 I.C. 664=28 Cr. L.J. 952=9 A.I.Gr.R. 157= 
A.I.R. 1928 Nag. 79. 

— S. 447— Who can complain. 

T respass on land in tenant's possession — 
Complaint by landlord — Maintainability, 

Where accused has entered upon property in the 
possession of a tenant with intent to commit an offence 
or to intimidate, insult or annoy that tenant, held that 
he is clearly guilty of an offence of crimm^ trespass 
and a complaint by the landlord is sufficient to set the 
law in motion just as much as a complaint by the 
tenant. (Chevis, /.) Fakir Chand v. Fakir, 

69 I.C. 379 = A.I.R. 1924 Lah . 236. 
^•^-^^^Trespass on land of third person and beat- 
ing complainant’^Rigkt of complainant to charge 
for trespass. 

One B trespassed into the fields of the accused. 
The accused remonstrated upon which B ran into an 
adjt^ning field bdonging to one S, The accused went 
in pursuit, overtook him there and gave him a slight 
bea^g. Held, that no case under S. 447 has b^n 
e8tn?blished. First because the field into which the 
pe&ioner is alleged to have trespassed did iK>t belong 
to 'the^.cOmplainant B; And secondly tharc is no evi- 
on the part of tl^e accused to 
intimidate, insult or annoy 


RENAL CODE (1860), S. 448— Essentials. 

any person. (Moti Sagar, J,) Bishen Singh v. 

Emperor. 74 I.C. 534 = 24 Cr.L.J. 790= 

A.I.R. 1924 Lah. 252. 

— S. 448 — ‘Bona fide’ claim. 

Intent to assert title and gain possession 

against complainant — No offence. 

The words of the section must be closely adhered 
to ^ and there must be found an intent to cause 
intimidation, insult or annoyance. A conviction 
cannot follow merely because one can pronounce 
with certainty that the accused must have known 
that his act would, as one of its inevitable incidents, 
cause annoyance. 38 All. 517 Foil. 

Where accused’s intention in doing the act com- 
plained of was to assert his title and gain and hold 
possession of the premises as against the complainant. 

Held : that he was not guilty. {Hears, C, J. and 
Mukerji, J.) Motilal v. Emperor. 88 I.C. 1049 = 
47 All. 855=23 A.L.J. 679=26 Or. L.J. 1273= 

6 L.R.A. Cr. 132= A.I.R. 1925 All. 540. 

Entering house under claim of right — No 

offence. 

An intent to commit an offence or to intimidate, 
insult or annoy any person in possession of the 
property is an essential ingredient of the offence of 
criminal trespass. Accordingly entering a house 
under a claim of right is no offence provided the 
claim is a bona-fide one. {Ross, J,) Debi Dayal v. 
Emperor. 81 I.C. 823=25 Cr. L.J. 1047 = 

A.I.R. 1925 Pat. 167. 

Acting under-^No offence. 

Where coins were unearthed from field and taken 
possession of by several individuals, without the land- 
lord’s consent, and fhen the landlord’s manager 
exacted by force the coins from many persons by 
house searches and other means and took the man 
who had actually unearthed the coins, to the police 
station to get a statement from him, 

Held : that the manager was acting under a bona 
fide claim of right and his offence fell under S. 448 
and not S. 380. {Foster, /.) Thakur Prasad 
Singh v. Emperor. 84 I.C. 346= 

2 Pat. L.R. Cr. 205=26 Cr. L.J. 282= 
A.I.R. 1924 Pat. 665. 

— S- 448— Entry after formal possession. 

— JVo offence. 

Where a dakhalnama only gave formal possession 
of the house to the complainant against the accused, 
Held : that the accused by entering or remaining 
on the land was not liable to be convicted. 2 All. 465 
Foil, {Ryves, J.) Kewal v. Tufail Ahmad. 
88 I.C. 357=26 Cr. L.J, 1123=6 L-R. A.Cr. 104= 
A.I.R. 1926 All. 592. 
— S. 448 — Entry to execute decree. 

Entry into house in order to execute Civil 

Court decreC’^Accused accompanied by Civil Court 
officers-^No offence. 

Where the accused were proved to have gone to a 
house with Civil Court officers and entered the same 
in order to execute a Civil Court decree which they 
had obtained against one of the inmates of the house, 
/leW, that they were not liable to be convicted for 
criminal trespass. {Cuming, J,) Abdue SattaR v, 
Moti Bibi. 34 C.W.N. 683=A.I.R. 1930 Cal. 720. 
— S. 448 — Essentials. , r 

Actual possession by complainant. 

Actual possession, by the person alleged to be . in- 
tended to be annoyed, insulted or intimidated, is essen^ 
tial for an offence under S. 448, 2 'AlU 465 
12 AX,J, R. 151 Foil. {Hears, C,J, and Mukerji, J 4,% 
Motilal Empsror* 08I.C.*1049=41.AIL 
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PENAL CODE (1860), S. 548— Finding. 

23 A.L.L 679 = 26 CrX.J. 1273=6 L.R.A.Cr. 132= 

A.I.R. 1925 All. S40. 

— S. 448— Finding. 

— i n tention of accused-^Necessity, 

The Court is justified in inferring an intent to insult 
or annoy on the part of a trespasser who knows that 
it is practically certain that in the natural course of 
events his trespass is likely to cause insult and annoy- 
ance to the owner of the property. But the trespasser 
cannot be convicted under S. 448 unless there is a 
clear finding as to his intentions though the ante- 
cedent circumstances and the conduct of the parties 
may be and must be considered in determining the 
intention of the accused. {Kinkhede, A. J, C.) Bhag- 
WANT Rao V. Champat Rao. 81 1.C. 716 = 

25 Cr.L.J. 1004 = A. LR. 1925 Nag. 50. 

— S. 448— Ingredients. 

’^•---—Intention^Nature of claim. 

For an offence under S. 448 intention is one of the 
most important ingredients and in order to determine 
the intent it is necessary to consider the circumstances 
under which the act was done by the accused as also 
the hona fide nature or otherwise of the claim which 
the accused may have in respect of the property it- 
self. {Mukerji and ChakravaHi, JJ.) ShamA- 
CHARANt?. Ashutosh Das. A.I.R. 1928 Cal. 263. 
— S. 448— Procedure. 

Intention to cause annoyance not expressly \ 

found — Procedure under S. 256, Cr. P. Code, not 
followed'^Effect . 

Where in a case under S. 448 the Magistrate did 
not expressly find that the acused intended to cause 
annoyance and further omitted to follow the require- 
ments of S. 256, Cr. P. Code, in that the accused 
was not called upon to enter upon his defence and 
produce his evidence, the proceedings were quashed : 

5 S. L. R. 29, Rel. on. {PercivaU J, C. and Tyahji, 
AJ.C.) Charag Din v. Emperor. 101 1.C. 457 = 

8 A.I.Cr.R. 50=28 Cr.L.J. 425= 
A.I.R. 1927 Sind 261. 

— S. 448 — Search by excise officer. 

Excise officer searching house-^^Excise Act, 

S* B3 inf ringed — No criminal intention present — 
No offence. 

A Sub-Inspector searched the applicant’s house for 
cocaine. He omitted to record his reasons as required 
by Sec. 53 of the Excise Act for not first obtaining a 
search warrant from a Magistrate. He had no inten- 
tion of any of the types mentioned in ‘Penal Code, 
S. 448. 

JSeld: the Sub-Inspector had not committed an 
offence under Penal Code S. 448. {Daniels, J. C.) 
Ali Abbas v. Subba Singh. 88 I.G. 725= 

2 O.W.N. 463 = 26 Cr. L.J. 1205= 
A.I.R. 1925 Oudh 505. 

— S. 461— Entry for adultery. 

— trespass xoith intent to commit offence 
of adultery with a married woman — Absence of hus^ 
hand on business — Presumption of consent^If 
justifiable, 

A man who enters the house of another at night 
with intent to commit adultery with his wife is gu2ty 
of an o0ence under S. 451, and if in such a case it is 
shown that the husband was at the time of the occur- 
rence absent from the house in the legitimate pur- 
suit of his occupation, it may safely be presumed that 
he neither consented to nor connived at any adultery 
or immorality*on the part of his wife : 22 Cr. L. J. 266 
Foil iEoti ^ar\ /.) Kala Ram v. Emperor. 

89 LC. 319=26 Cr^L.J. 1343= 
A.I.R. 1925 tab, 685. 
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'--Absence of husband on business— Presump^ 

tion of consent— If justifiable. 

Where a person enters the house of another at 
night to commit adultery vnth. his wife he is guilty 
under S. 451 and if it is found that the husband was 
in the legitimate pursuit of his occupation, he cannot 
be presumed to have connived at or consented to, 
the immorality. {Shadi Lai, C.J. and Broadway, J.) 
Khanoon Ram v. Emperor. 60 1.C. 666= 

22 Cr. L.J. 266=3 U.P.L.R. (Lah.) 18. 

— S. 451— ‘Human dwelling’. 

Meaning. 

Where the question is whether a courtyard form- 
ing an integral and indivisible part of a house and 
surrounded by walls on all sides is a “building used 
as a human dwelling” within the meaning of S. 451, 
the determining factor is nol the existence of the 
shutters, or the fact that the door was shut or open, 
at the time of entry by the accused, but the nature of 
the structure. as a whole, and the purpose for which it 
was intended to be and was being used : 11 P. W. 
R. 1919 Cr.;. A.I.R. 1924 Lah, 623; A.I.R. 1925 Lah. 279, 
Dist, (Tekchand, J,) Bhag v. Emperor. 

121 I.C. 427=31 CP.L.J. 268 = 
A.I.R. 1930 Lah. 414. 

— S. 451 — Intention. 

, 'Absence of complainant at the time of 

1 0 f fence — Inference. 

“Although there is no presumption that a person 
intends what is merely a possible result of his action 
or a result which though reasonably certain is not 
known to him to be so, still it must be presumed that 
when a man voluntarily does an act knowing at the 
time that in the natural course of events a certain 
result will follow he intends to bring about that re» 
suit”. 

But where complainant was absent when the act 
was done. 

Held : there was not such practical certainty of 
annoyance being caused at its result as is sufficient to 
justify an inference of intent to annoy. 

Where there was bona fide claim of right by the 
accused to the wall in dispute and the accused had 
entered the complainant’s house and pulled .down 
the addition in his absence, 

Held^i the offence of mischief or house trespass was 
not made out against the accused. (Marten and 
Fawcett, JJ.) King-Emperor v, Balkrishna 
Narhar Velhankar. 84 I.C. 254= 

26 Bom. L.R. 978=26 Ci*.L.J* 254= 
A.I.R. ;i924 B0]m. 4t86. 
— S. 452— Charge and conviction^ 

—C harge under S. 452, I. P» C.— Conviction 

under $.19 (e) Arms Act— Legality. 

An accused charged under Penal Code, S. 452 for 
house trespass with preparation to cause hurt cannot 
be convicted under Arms Act, S. 19 (e) without a 
specific charge under the latter and with no oppor^ 
tunity to the accused to meet the altered charge. 
{Chari, J.) Kga Shwe Zon v. King-Emperor. 

98 LC. 480=4 Rang. 355 =27 Or. L.J. 1360 = 
A.I.R. 1927 Rangt 32. 

— S. 452— Proof. 

Collection of lathis and hricJdxtts on the pro^ 

perty unlawfully entered, ' ’ 

The collection, by the trespassers, of ^ lathis 
brickbats on the - property is clear evidence of ^thw 
threateriing behaviour and ^indicates an intention to 
annoy and intimidate. (MulUck, Ag, C. J. and Wortf 
/.) Emperor v. BandbScj Si»GHi 106 IvC. 691 = 
6 Pat. 79$.. 39 Of. 99^9 JL.lD. C«; it. 

WiR- 19!W'P8*. tmlk 
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—S. 454— Building. 

—Owner of cattle rescuing them from (^ttle- 
^ouftd, consisting of only a fencing, by owning its 
door — Nature of offence. 

The expression “building” must be regarded as 
indicating some structure intended for affording some 
9ort of protection to the persons dwelling inside it or 
for the property placed there for custody. Any 
structure which does not afford an 3^ such protection 
by itself but merely serves as a fencing or other 
means of merely preventing ingress or egress cannot 
make the place a building or a house within the j 
meaning of either of those two sections. Therefore, 
an owner of a cattle who rescues the cattle from such 
a cattlepound by opening its door, does not commit an 
offence either under S. 380 or S. 454. He is guilty 
under Ss. 378 and 441, Penal Code, in addition to the 
offence under S. 24, Cattle Trespass Act. {Srinivasa 
Aiyangar, J,) Lakshmana Koundan v. Emperor. 

100 I.C. 12C«38 M.L.T. 163= 
28 Or. li.J. 248=7 A.L Or. R. 410= 
A.LR. 1927 Mad 343 = 52 M.L.J. 143. 
—S. 456 — Non-production of owner. 

A mere non-production of the owner or person^ in 
actual possession of house does not vitiate conviction 
'under S. 456. (12 A. L. J. 151 Dist.) {Boys, J.) 
Manni V, Emperor. 5 L.R.A. Cr. 127 = 

A.LR. 1924 All. 764. 

457“-Adultery. 

— ^Consent or connivance by the husband — No 
offence. 

It is the duty of the Court when trying an offence 
under S. 457 to satisfy itself that when the accused 
committed the alleged house trespass with the intent 
of committing adultery he had not the consent or 
connivance of the husband. {Greaves and Duval, JJ.) 
Bala RAM Kundu v. Emperor, 82 I.C. 50= 

25 Cr. Ii.J. 1186=A.I.R. 1925 Cal. 160. 
457— Attempt. 

Where the accused, with intent to commit house- 
breaking, tried to enter a shop but were disturb- 
ed and captured as soon as they had opened the 
door. 

Held: that the offence committed was an attempt 
to commit house-breaking by night with intention to 
commit theft punishable under Ss. 511 and 457, 
Penal Code, as the offence of house-breaking can- 
not be committed without entry, (Coldstream, J.) 
Mohammad Hussain v. Emperor. 1C6 I.C. 340 = 
9 A. I. Qr.R. 323 = 29 P.L.R. 54=29 Cr. L.J, 4. 

— S. 467— Eyidence and proof. 

Tank indicated by statement of acettsed^ 

Vessels recovered from the tank not within sole 
control of acoused^Sufficiency of evidence for con- 
viction. 

Where an accused arrested on the charges under 
Ss. 457 and 380, makes a statement indicating a^ t^k 
from which vessels, corresponding to the description 
of articles stolen, are recovered, but where the tank 
is not. the particular property, or within the sole con- 
trol of the accused, but accessible to the public in 
general and it is doubtful whether the accused or 
some other person concealed the stolen articles, such 
evidence of itself is not sufficient for a conviction; 
17 All. 576, Rel. on; 16 C. W. N. 2$$; 1 P.R. 1917 Cr. 

S A. I. R. 1923 Lah. 335, Ref. {Curgenven, J.) 
3nc Prosecutor v. Pakkiriswami. 

aO M-Ii-W. 791=1929 M.W.N. 785= 

, ; 2 M. Cr. C. 807=1929 Cr.C. 614= 

V . A.I.H. 1929 Mad. 846=67 M.L.J, 548. 

articles identified as be- 
articles incapable 


PENAL CODE (1860), S. 457— Robbery. 

of identification-^ Accused seen carrying away 
bundles on the night in question-— No evidence that 
bundles contained the stolen articles — Bvidence if 
stifficient for conviction. 

The accused was charged with an offence under 
I.P.C., S. 457. The only evidence against him was 
that he produced certain articles (clothes) which the 
owner of the shop in which the house-breaking was 
committed, identified as belonging to him. The 
articles were incapable of identification and were 
such as any cloth merchant might stock and sell. 
One of the P. Ws. deposed that he saw the accused 
early morning, shortly after the offence was com- 
mitted, somewhere in the village, carrying away 
bundles of cloth. It was contend^ that this evi- 
dence coupled with the production of the articles by 
the accused proved his guilt. 

Held: that unless it was established beyond all 
possible doubt that the bundles contained the goods 
stolen from the shop in which the offence had been 
committed or that the articles produced by accused 
were the stolen property belonging to the owner of 
the shop, accused could not be convicted. {Abdul 
Raoof, J.) Wasal u. Crown. 92 I.C. 687 = 

7 L. LJ. 277 = 26 P.L.R. 583=27 Cr. L.J. 299 = 
A.LR. 1925 Lah. 495. 
—Accused wearing gold ornaments and carry- 
ing large sum of his own money at the time of his 
being caught inside another's house — Accused's 
explanation corroborated by eye-witness — No evi- 
dence of door having been broken open or wall 
having been punctured — Evidence if sufficient for 
conviction. 

The accused was caught in the house of another. 
He had with him at the time a large amount which 
belonged to him and he was wearing his earrings and 
I a gold ring. He was a goldsmith by caste and 
I calSng, The story of the accused was that he went 
to the house to negotiate the acquisition of the widow- 
ed daughter-in-law of the proprietor of the house for 
a relation of his own. This story was corroborated 
by the statement of a man who was admittedl}^ pre- 
sent at the time. He was also a goldsmith by caste. 
This man was not mentioned in the first information 
report. Although the accused was caught inside the 
house shortly before dawn, the house having been 
duly shut up the night before ; it was nowhere said 
that any door was broken open nor any hole was 
made through the wall. 

Held: that under the circumstances the accused 
could not be convicted under S. 457. {Harrison, J.) 
Dhannun V. Emperor. 86 LC. 156 = 

26 Cr. L.J. 716-26 P. L.R. 31= 
A.I.R. 1925 Lah. 459. 
— S. 457 — ^Inyltation or conniyance. 
—Entering house by invitation or connivance 
of woman living in the house — No offence. 

If the accused succeeds in showing that his presence 
in the house was in consequence of an invitation 
from or by the connivance of a woman living in the 
house with whom he was carrying on an intrigue, 
and that he desired that his presence there should 
not be known to the person in possession, he cannot 
he convicted of criminal trespass, {Martineau, 

Asa Ram v. Emperor. 81 LC. 239= 

25 Cr. L.J. 751=A.I.R. 1923 Lah* 23. 
— S. 457— Robbery. 

—Hurt to complainant while accused escaped^ 
Offences, 

Where the accused committed house-breaking in 
the house of the complainant and abstracted from it 
4 a qhembia* and v(?ihen the complainant attempted *to 
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PENAL CODE (1860), S. 357— Sentence. 

catch him and, recover his propeity the accused, in 
order to the carrying away of this property, caused 
him hurt, 

Held : that the accused committed offences under Ss. 
457. 392 and Z9^,{Wallace and Madhavan Nair,JJ.) 
S. Kusungadu, In re, 86 I.C 715 « 21 M-L.W. 37 = 
26 Cr. L.J. 859-A.I.R. 1925 Mad. 456. 
-^S. 457— ’Sentence. 

When a policeman whose duty it was to protect 
the lives and property of the subjects of the Crown 
was convicted of a serious offence of burglary, sen- 
tence of five years’ rigorous imprisonment was held 
not excessive. {Agha Haider, /.) Sardara v. 
Emperor. A.I.R. 1930 Lah. 667. 

— ’Consecutive sentences. 

Separate consecutive sentences under Ss. 457 and 
380 cannot be passed. 2 W.R. Cr. 63; 8 W. R. Cr. 31; 

6 W. R. Cr. 49 ; 6 W. R. Cr. ,92 and 5 W. R. Cr. 
49, Ref. (Adami and Scrooge, JJ,) Khatir Jama 
Khan v. Emperor. 123 I.C. 3j)3=31 Cp. L.J. 492 = 

1930 Cp.C. 767 = A.I.R. 1930 Pat. 385. 

The offence of house-breaking by night in 

order to commit theft, under Cl. 2, S. 457 I. P. C. is 
punishable with imprisonment for a term of 14 years 
and therefore S. 562, Cr. P. Code, is not applicable 
to this offence in the case of an adult. {CunUffe, /.) 
Emperor v, Nga Po Wun. 103 I.C. 839 = 

6 Bur. L.J. 83 = 8 A. I. Cr. R. 568 = 
28 Cp. L.J. 759=A.I.R. 1927 Rang. 254. 
— — Separate sentences. 

Separate sentences cannot be passed under S. 457 
and S. 380 of the Indian Penal Code for house- 
breaking followed immediately by theft : 2 W. R. 
(Cr.) 63; 8 W. R. (Cr.) 31 ; 6 W. R. (Cv,) 49 ; 6 W. 

R. (Cr.) 92 and 5 W. R. (Cr.) 49 ; Foil. {Ross and 
Kulwant Sahay,JJ,) Makhru Dusadh v. Emperor. 

96 I.C. 5-^8= 5 Pat. 464=27 Cr. L.J. 976 = 

7 P.L.T. 794«-7 A.I. Cr. R.3= A-LR. 1926 Pat. 367. 
^S. 459— Burglary. 

Accused armed with lathis. 

Where a party of men armed with lathis go and 
commit burglary and actually use the lathis in 
trying to escape, the provisions of S. 459 are appli- 
cable as there was intention to commit burglary 
with arms even though they did not intend to use 
weapons unless there was occasion to do so. (Harri- 
son,],) Janu V. Em>"EROR, 117 1.0.802 = 

11 L.L.J. 230=30 P.L.R. 125 = 30 Cr. L.J. 838. 
— S. 459— Hurt after entry. 

— • — Causing grievous hurt after entry is com- 
plete^Nature of offence. 

The offence of house-breaking is complete when 
entry into the house is effected and any grievous 
hurt subsequently caused by the persons breaking 
into a house cannot be said to be grievous hurt 
caused while they were committing the house- 
breaking. (AshwoHh, J,) Said Ahmad v. Emperor. 
102 LC. 4i0=49 All. 864=25 A-L.J. 515= 
8. L.R.A. Cr. 108=28 Cr. L.J. 554= 
8 A.I. Cr. R. 105= A.I.R. 192? All. 536. 

— S. 463— ‘Claim’. 

The term ’‘claim” is not limited in its application to 
a claim to property only; 15 All. 210 and 25 Cal, 512, 
Foil. (Harrison and Dalip Singh, JJ.) Emperor 
u. Chanan Singh. 113 I*C. 385= 

10 Lah. 645=30 Cr. L.J. 900=30 P.L,R. 724= 
A.LR. 1929 Lah. 152. 

HS. 468— *06fpattdingh 

expression “intent to defraud” as it occurs in 

S. 463, Indian Penal Code, implies conduct coupled 
iMa. inteatiem to deceive and thereby to injure ; in 

Ct, D*-137 
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other words “defraud” involves two conceptions, 
namely, deceit and injury to the person deceived, that 
is infringement of some legal right possessed by him 
but not necessarily deprivation of property: 38 Cal. 75, 
Foil. (Suhrawardy and Panton, JJ.) Ahmed Ali 
V, Emperor. 90 LC 534 « 42 G.L.J. 215 = 

26 Cr. L.J, 1574= A.I.R. 1926 Cal. 224. 
— S. 463— Fabrication of false evidence. 

— — to weaken criminal case against . > 
cased — Nature of offence. 

Where the intention of the accused is to discredit 
the evidence of witnesses that might be produced 
against him by the complainant in a criminal case, the 
offence committed by him would be one of attemptin-f 
to fabricate false evidence and not forgery. (Martin 
neau, J.) Radha Kishen v. The Crown. 

I 86 I.C. 671 = 7 L.L.J. 118=26 Cr. L.J. 847= 

26 P.L.R. 95= A.I.R. 1925 Lah. 327. 
— S. 463— False certificate. 

A false certificate of not very great importance is 
not a forgery as it is not made an aflSdavit. (Dalal^Jl) 
Ram Gulam Singh v. Emperor. 115 I.C. 135= 
1929 A.L.J. 692=10 L.R.A. Cr. 86= 
12 A.I. Cr. R. 14=39 Cr. L.J. 498 = 
1929 Cr. C. 6 = A.I.R. li>29 All* 336. 
— S. 463— ‘Forgery’. 

The word “forgery” is used as a general term in 
S. 463, Indian Penal Code, and that section is referred 
to in a comprehensive sense in S. 195, of the Cr. 
P.Code, 12 Bom. 36, Foil. (Raza,J.) Ram Samujh v. 
Emperor. 96 I.C. 521 = 1 Lack* 523= 

7 A.I. Cr. R. 45=3 O.W.N. 614=27 Cr. L.J. 969 = 
A.I.R. 1926 Oudh 4S5. 

— S. 463— Forgery, whatSis. 

of excess payment in muster-roll. 

An entry of excess payment in a muster-rdll would 
not make the muster-roll a forged document. (Dalai, J.) 
Ram Ghulam v. Emperor. 115 LC- 135 = 

1929 A.L.J. 592 = 10 L.R.A. Cr. 86= 
12A.I.Cr. R. 14=39 Cr. L.J. 408=1929 Cr. C. 6 = 

AJ.R. 1929 AU. 396- 

Ante-dating dociimerd. 

Merely antedating a document is not forgery unless 
there is dishonesty or fraud on the part of the allege^ 
ioT%&r. (Jwala Prasad and Maepherson, JJ.) Sudar^ 
SAN Behara V. King-Emperor. 98 I*C* 111= 

8 P.L.T. 104=27 Cr. L.J* 1263= 
A.I.R. 1927 Pat. 37. 

Creation of false document for supporting 

even true or genuine title. 

In order to constitute forgery the document need 
not be intended to support a false daim or a false 
title. If, in order to suppot a true claim or a , geniiijp^i 
title, a false document is created, it is a forgery. 
Whether a document is a false document or not, aodS 
not depend upon the adjudication of the Court on the 
claim or title which is intended to be propped up by 
the false document : (1915) M.W.N. 278, Dist. (Deva- 
dossand Waller, JJ.) Sivananda Mudaliar, In re, 
96 LC. 850=7 A.I.Cr. R. 58=27 Cr. L.J. 994= 
A.I.R. tm Mad. M72. 

— *8. 463— ‘Intent to defraud. 

-Proof of possibility of actual deceit anfd 

injury. 

In order to constitute in point of law an ;^^tent to 
defraud, there must be a possibility of some 
being defrauded by the forgery, or there must' be a 
possibility of some person being not only deceived 
but injured by the forgery. 11 Bom. H. C* H. 3, Poll. 

' (Robs and Scroope, JJ.) Aparti Charan’ Ra’^ v, 
\ Emperor. A.i.R^ i936Patw^7i. 
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document’. 

— S. 463 — ‘Making of part of document’. 

'Proof of falsity, 

The “making of a part of a document” must be 
the making of a part of a false document and in the 
making of a part of a document not only the inten- 
tion or purpose must be proved but the fact that 
the document was false must also be proved, j 
(Dalai, J.) Ram Gulam v Emperor. 

113 I.C. 135 = 1929 A.L.J. 592- 
10 L.R.A. Cr. 86=12 A.I.Cr.R. 14- 
30 Cr. L.J. 408 = 1929 Cr.C. 6 = 
A.I.R. 1929 All. 396. 

— S. 463— No fraudulent act. 

— : — Plaint forged in order to save case being 
barred by limitation. 

The mere fact that the person forged signature of 
another person, in a plaint, to enable him to file the 
plaint in time to save case being barred by limitation 
will not mske the act of the person fraudulent: 
17 Cal. 508. 22 All. 55: 19 CrX.J. 236 and 11 Bom. 
H.C.R, 3. Ref. (Ross and Scroope, JJ.) Aparti Cha- 
BAS Ray '^.Emperor. A.I.R. 1930 Pat. 271. 

— S. 463— Scope. 

S. 463, 1.P.C. is used in S. 195 (1) (c) in a compre- 
hensive sense so afe to embrace all species of forgery 
and thus includes a case falling under S. 467. 
(Martineau,J.) Khairati Ram v. Malawa Ram. 

85 I.C. 377=6 Lah. 550 = 

. 26 Cr.L.J. 537-A.I.R. 1925 Lah. 266. 

— S* 463 — Using false document. 

If a man intends to gain an unfair advantage by 
deceitful means and uses a false document for that 
purpose, his conduct is fraudulent, (Case law con- 
sidered.) (Devadoss and Waller, JJ,) Sivananda 
Mtjdali, In re. 96 I.C. 850=7 A.I.Cr.R. 58 = 

27 Cr.L.J. 994=A.I.R. 1926 Mad. 1072. 
— S. 464— Account books. 

—^Account books not kept in ordinary course of 
business^If necessarily forged. 

It is one thing to hold that because an account 
book does not appear to have been kept in the regular 
course of business and does not contain entries that 
it ought to have contained, it cannot be acted upon 
in order to convict a person whose name appears 
therein as having received money, and it is quite 
a different thing to hold as a positive fact that that 
account book is forged ; and in absence of any other 
evidence no prosecution should be allowed to be 
launched on the basis that it was forged : A. I. R. 
1926 Pat. 81, Dist. (Ross, J.) RameshwaR MaB- 
WARi u. King-Emperor. 98 I.C. 56 = 

27 Cr, L.J. 1240=A.I.R. 1927 Pat. 47. 
— S. 464— Antedating. 

Mere antedating of the document would not neces- i 
sarily make it a false document unless it operates or ! 
could operate to prejudice anyone, (Ross and KuU 
want Sahay, JJ.) Emperor v. Govind Singh. 

98 I.C. 252=5 Pat. 573 = 8 P.L.T. 133 = 
27 Cr.L.J. 1308= A.I.R. 1926 Pat 535. 

— S. 464— False documents, what are. 

— — Kabuliats. 

Kabuliats of a past period prepared subsequently 
by usufructuary mortgagee to defraud mortgagor as 
to the amount paid by mortgagor's tenant are forged 
docuinents. (paker, J. C.) Ismail Panju v. King- 
EMPEROR. 88 I.C. 283=26 Cr.L.J. 1115= 

A.I.R, 1925 Nag. 337. 

^ a ^uh^mmadan with the intention of 

f ^ woman’s property,, alleged 
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marriage with her and executed a false kabin-nama 
in her favour to support his claim. 

Held : that the document was not a false docu- 
ment within S. 464. (Sanderson, C. J. and Panton, 
J.) Gunjar Mohammed v. Shuru2 Ali. 

69 I.C. 451 = A.I.R. 1924 Cal. 536. 
— S. 464 — Interpretation. 

'Makes\ 

The word “makes” means, creates or brings into 
existence : 38 All. 430, Rel. on. 

A writing may purport to be a will although it turns 
out to be technically defective (41 Mad, 589, Rel. on.), 
and therefore such a will, though incomplete and 
ineffective, cannot be said to have been not “made” 
within the meaning of S. 464. (Addison and Cold- 
stream, JJ.) Chatru Malik v. Emperor. 

Ill I.C. 435 = 10 Lah. 265 = 
11 A.I.Cr.R. 171=31 P-L.R. 41=29 Cr.L.J. 851= 
A.I.R. 1928 Lah. 681. 
— S. 464 — Necessary elements. 

The elements which have to be proved in a case of 
forgery are (i) that the document is not executed on a 
date on which it is shown to have been written and 
(ii) that the parties who executed it do so with fraudu- 
lent intent. (Baguley, J.) Rangaswamy Chettiar 
V. Maung Po Ka. 109 I.C, 679 = 6 Rang. 49= 
29 Cr.L.J. 599= A.I.R. 1928 Rang. 117. 

Absence of intention to cause it to he believed 

that the document was signed by another person^ 
No forgery. 

Per Mukerji, J.— If a person gives a note or other 
security as his own note or security, and.the credit there- 
upon be personal to himself without any relation to 
another, his signing such a fictitious name may indeed 
be a cheat but will not amount to forgery, for in that 
case it is really the instrument of the party whose act 
it purports to be and the creditor has no other security 
in view. But that if a note be given in the name of 
another person either really existing or represented so 
to be and in that light it obtains a superior credit or 
induces a trust which will not be given to the party 
himself, it is then a false instrument and punishable as 
forgery. We have to judge of the intention at the 
time when the document was made and it is upon 
that intention that the criminality of the act has to be 
judged. 

Where in making out the cheque the accused in- 
tended to pass it off as a genuine cheque drawn by 
himself in his own favour, 

Held : that there was no forgery. Reg v. Martin, 
(1879) 5 Q. B. E>. 34 ; Dunn’s Case 1 Leach 571, 
2 East P. C. 961, Foil. (Walmsley and Mukerji,JJ.) 
T. C. S. Martindale V. Emperor. 84 I.C. 1041=* 
40 C.L.J. 256=52 Cal. 347=29 C.W.N. 447= 
26 Cr.L.J. 401-A.I.R. 1925 Cal. 14. 
— S. 465 — Admission and confession. 

Admission in civil suit about genuineness of 

documen t^Zf confession of forgery. 

Admission is usually applied to a civil tr^saction, 
and to those matters in criminal cases which do not 
involve a criminal intent, while the term confession 
is usually used in criminal Court as denoting an 
acknowledgment of guilt. Admission in a civil suit 
that a document is genuine cannot in the forgery case 
be regarded as confession at ail : 37 Cal. 467, Ref. 
(Rankin, C.J. and Buckland, J.) AmbarAliv. 
Emperor. 1829 Cr. C. 194=A.I.R. 1939 C^. 6^- 
-^S. ‘465— Charge and conviction. 

Offence under S. 171 (f) — Conviction m^er 

Sec. 465 — Legality: f ri 

, Tte offence of false preparatiipB 
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PENAL CODE (1860), S. 465— Non- resemblance 
of writing. 

at an election being specifically described and desig- 
nated by the legislature, it is not open to any Court 
to say that, although the offence may be specifically 
one under S. 171 (f) of the Penal Code, it falls equally 
under S, 465 of the same Code and therefore, it is 
open to the Court to try the offender under either of 
the two sections. (Mukerji, J.) Ram Nath v. Em- 
peror. 84 I.C. 714=22 A.L.J. 1106 = 

6 L.R.A. Cr. 25 = 26 Cr. L.J. 362=47 All. 268 = 
A.I.R. 1925 All. 230. 

— S. 465~Non-pesemblance of writing. 

Conviction for forgery cannot be based on non- 
resemblance of handwriting. (Newbould and 
B. B. Ghose, JJ,) Emperor v. Sagarmal Agar- 
walla. 82 I.C. 145 = 28 C.W.N. 947 = 

40 C.L.J. 133=25 Cr. L.J. 1217= 
A.I.R. 1924 Gal. 960. 

— S. 465 — Object of screening oneself. 

— — Main object to screen oneself from punish- 
ment^Incidenfal probabili ty of gain~--*If offence, 
"V^ere an accused person manipulates entries in 
certain registers with the main object of screening 
himself from punishment for a past offence, he will 
yet be liable if he stands to gain by bis act, as for 
example, if as a result of such entries he will be 
continued in service while as a fact he is not fit to be ! 
continued. {Kennedy, J^C, and Rupchand Bilaram, 

A J,C.) Frank Crossley Woodward v. Crown. 

92 I.C. 433=18 S.L.R. 199=27 Cr. L.J. 257 = 
A.I.R. 1925 Sind 233. 

— S. 466— -Offence under. 

— j^ccused asked to produce documents in sup- 
port of complaint of trespass'-‘Forged documents 
knowingly produced — Offence, 

Where the accused was told to produce copies of 
the revenue records in support of his complaint of 
trespass and he knowingly produced forged copies as 
genuine, 

Held : that the case was different from one where a 
person has a forged document in his possession which 
he does not intend to use as genuine, but which a 
Court forces him to produce, and that the accused 
was guilty. (Scott-Smith, J.) Ishar Das v. The 
Crown. 88 I.C. 595=6 Lah. 50= 

26 Cr.L.J. 1171=26 P.L.R. 156= 
A.I.R. 1925 Lah. 333. 

^ ^Forged certificate. 

A false statement in an application for a post and a 
forged certificate amount to offences under S. 465. 
{MacColl, C.) Nga Ba Thein v. Emperor. 

76 LO. 225*25 Cr. LJ. 129-4 U.B.R. 174- 
A.I.R. 1925 Rang. 9. 

— S. 465— Sentence. 

—^Deterrent sentence. 

The offences under Ss. 196 and 465 are indeed 
serious and difficult to detect and consequently call 
for deterrent punishment, (Fawcett and Madgavkar, 
JJ.) Emperor v. Jorabhai, 97 I.C. 803= 

50 Bom. 783-28 Bom. L*R. 1051*27 Cr.L.J. 1173* 

A.I.R. 1926 Bom. 555. 

^S. 466— Separate offences. 

•~"C>epataie conviction — Legality, 

If a man commits two offences he can certainly be 
convicted of them both, more especially when they 
are separate transactions and the commission of one 
does not necessarily involve the commission of the 
other. (H alii fax, A. J, C.) Gajanan Sakh aram v. 
Emperor. 77 I.C. 826*25 Cr. L.J. 473= 

A.X.R. 1924 Hag. 162. 


PENAL CODE (1860), S. 467— Charge and convic- 
• tion. 

— S. 466 — Charge and conviction. 

The Court should not convict both nnder Ss. 466 
and 467 but should choose whichever of the two sec- 
tions appears to it most suitable. After convicting 
under one of these two sections it will be quite un- 
necessary to add a charge under S. 468. (Daniels, 

/. C.) Girdhari Lal V. Emperor. 

86 I.C. 993=12 O.L.J. 194=2 O.W.N. 174* 

26 Cr.L.J. 929 = 29 O.C. 1 = A.I.R. 1925 Oudh 413. 

— S. 466 — Effect of signing. 

Knowledge of contents — Responsibility^Sig- 

nature by legal practitioner , 

A man who signs his name to a document makes 
himself thereby in every way as responsible for it as 
if he was the original drafter of it. If it turns out that 
ihe document is one which no man acting honestly 
could in the circumstances have drafted, then he will 
be bound to answer for every word, line, sentence and 
paragraph, and it will not be the least defence that 
some body else wrote it out and he only signed it. 
Signature implies association and carries respon- 
sibility. 

If a legal practitioner puts his signature to a docu*. 
ment he will be deemed to have read it and to carry 
it in his recollection to the extent that an ordinarily 
competent, careful and reasonable man would carry 
it and he will be bound by all the implications arising 
from it just as much as if he had written every word 
of it with his own hand, Practitioners must realize that 
•f they make, or associate Ihems' Ves with statements 
which they know are dishonest and untruthful for the 
purpose of misleading the Court they must on proof 
of misconduct bear personal responsibility and that it 
will be no defence for them to say that it was done in tHe 
interests of the client or at his instigation or at the in- 
stigation of a colleague at the bar, or that they were 
so negligent in the matter that* they did not read the 
document or consider it at all. (Mears, C. J, Lindsay 
and Dalai, JJ.) Ahmad Ashrab, Vakil, In the 
matter of. 98 I.C. 492*48 All. 542= 

27 Cr. L.J. 1378-A.I.R. 1927 All. 45(F.B,). 
— S. 467— Assistance in forgery. 

— Nature of offence, 

A person who did not make, sign or execute a docu* 
ment, but was instrumental in getting the false docu- 
ment dishonestly or fraudulently made, should be 
convicted under S. 467 read with S. 109 and not 
S. 467 alone : 17 C. W. N. 354, Ref. (Addison, J.) 
Diledad V. Emperor. 113 I.C. 68* 

30 Cr .L. J. 52=11 A.LCr.R. 428- 
A.LR.1929 Lah. 210. 
— S. 467— Basis of conviction. 

'—Comparison of handwriiing^Opinion of 
I Judge. 

A conviction for forgery should not safely be based 
entirely upon a comparison of the handwriting. But 
the Court is competent to see for itself whether cer- 
tain handwritings placed before it are similar or not. 
(Jwala Prasad and Adami, JJ.) Udhab Santara 
n. Emperor. 65 I.C. 426=23 Cr-LJ. 74 (tat.) 
— S. 467— Charge and conviction* 

— Accused once convicted under S. 467 — Subse-^ 

quent conviction under S. 471 in respect of the 
same documents^lf proper. 

An accused cannot be convicted of the independent 
offence under S. 471 read with 467 after his previous 
conviction under S. 467/109 in respect of the same 
documents. The language of S. -^71, LP.^C., most 
obviously suggests that this provision is ^xpressly 
directed against some, petson oth^r than the fiorger 
himself. The reason foT: the ptresence of S, 47l 
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PENAL CODE (1860), S. 567-Charge and convic- 
tion« 

the statute book in the somewhat unusual language 
which is employed therein, is in order to provide a 
useful alternative charge in cases where there is un- 
certainty as to whether tlie person on trial is himself 
the forger of the document, or has merely used it as 
genuine, knowing it to be nothing of the sort : 
O^nion of Baker, J.C., in Cr. App. No. 52-B of 1924 
and 23 All. 84, Foil. {Findlay, Offg. J.C.) Ismail 
Panju V. Emperor. 89 I.C. 523 = 

21 N.L.R. 152=26 Cr. L.J. 1387 = 
A.I.R. 1926 Nag. 137. 
—A forger using as genuine a forged dccu- 
ment'-^onviction under Ss.467 and 471 — If proper. 

A person, who, being himself the forger thereof, 
has used as genuine a forged document, cannot be 
punished under S. 471, for the use of the forged 
document as well as for the forgery, under S. 467, but 
can be punished only under S. 467. {Baker, J, C.) 
Digambar V. Emperor. 88 I.C. 1051= 

26 Cr. L.J. 1275 = A.I.R. 1925 Nag. 450. 
— S. 567— Essentials for conYiction. 

In order to convict persons charged under Ss. 467- 
109, it must be established that the act was done dis- 
honestly or fraudulently as required by S. 464. 
(Addison. J.) Khuda Baksh v, Empebor. 

112 I.C. 359 = 10 L.L,J. 369 = 
29 Cr. L.J. 1031=11 AJ- Gr.R. 391. 
— S. 567— Liability of attestor. 

—Attestation with knowledge of forgery^ 
Nature of offence. 

—If a person falsely puts his name down as an attest- 
ing witness to the signature of somebody who he 
knows has never signed at all, he is guilty of forgery 
just as well as the scribe. The persons attesting like 
the above must be put on their trial on a charge 
under S. 467 read with S. 120-B. (Bankin, C.J. and 
Buckland,J.) Ambar Ali v. Emperor. 

1929 Cr.C. 195 -A.I.R. 1929 Cal- 539. 
— S. 567— Liability of writer. 

—^Writer not present at execution — No forgery. 

The writer of a forged receipt is not guilty under 
S. 467 where there is no evidence that he was present 
at the execution of the receipt or that he helped any- 
one to make use of it. (Greaves and Duvah JJ*) 
Imdad Mia v. EmpeBoB. 82 I.C. 216= 

25 Cr. L.J. 1253 = A.I.R. 1925 Cal. 192. 
— S. 567— OfFence under. 

■ ■ r ~Oonviction under S. 167 alsO’^If proper. 

The olience under S, 167, is included in the offence 
under Ss. 467 and 471, and, therefore, conviction, both 
under S. 167, and Ss. 467 and 471, is not maintainable. 
{^tuart, CJ.) Gulzabi Lal v. EmpeboB. 

99 I.C. 122=8 O.W.N. 760=7 A.I. Cr.R. 51= 
13 O.L.J. 817=28 Cr.L.J. 9C = 
A.I.R. 1926 Oudh 615. 
— '^Forging a receipt for misappropriating 
money. 

A Bench clerk received a sum of money paid in as 
fine and misappropriated it and to cover up the mis- 
appropriation forged a false receipt. 

' Held : that the offence under Ss. 467 and 471 was 
committed especially since the false receipt was made 
for the purpose of enabling him to misappropriate the 
money, 5 All. 221, 8 All. 653, 36 Cal. 955. Doubted 
and Dist, 11 Mad. 411, Foil. (Heald, J) Nga Ba 
Sein V. EmpeboB, 83 i.Cr 338- 

3 Bur. L.J. 113= 26 Cr. L.J. 1378= 




> A.I.R. 1925 Bang. 331 

Si. 568— Completion of offence^ 

' 'Borgery wiih the intent specified. 

^ 168 ppmp(et^ as soon as 


PENAL CODE (1860), S. 571— Evidence and proof. 

there is a forgery with the particular intent mentioned 
in the section. When the intended cheating or 
attempt at it takes place another distinct offence is 
committed. (Kotwal, A.J.O.) Samuel Ilqhana v. 
King-Emperor. 77 I.C. 827=25 Cr. L.J. 475 = 

A.I.R. 1925 Nag. 120. 
— S. 468 — Evidence and proof. 

^Document forged — Prosecution not explain^ 

ing how it came with the accused — Use of the 
document by accused not proved — Accused denying 
the charge — Propriety of conviction. 

Where an admittedly forged document was alleged 
to be found with the accused but it was not explained 
by the prosecution how it came to be with bSm nor 
that he used the same and the accused specifically 
alleged that the case was false, 

Held : that his conviction either under S. 468 or 
under S. 471 was not maintainable. (Findlay, Offg. 
J.C.) Akbar Hussain v, King-Emperor. 

89 I.C. 388=8 N.L.J. 87=28 Cr. L.J. 1358 = 
A.I.R. 1925 Nag. 295. 

— S. 568— Offence under. 

— — Letter written by accused knowing that it 
will he used for defrauding some person — Legality 
of conviction. 

Where the accused wrote the letter knowing that it 
will be used to defraud a certain person : 

Held : that the letter was a forgery and a conviction 
under S. 468 was right. (Zafar Ali^ J.) JOGAN 
Nath v. Emperor. 101 I.C. 533=9 L.L.J. 103= 

8 A.I.Cr. R. 75=28 Cr. L.J. 561 = 
A.I.R. 1927 Lah. 725. 
— S. 571— Acquisition or deprivation of property. 

Neither the acquisition nor the deprivation of pro- 
perty is an essential ingredient of the intent in an 
offence under S. 471. {Page, J.) Emperor v. Mohit 
Kumar Mukerjee. 91 I.C. 993=62 Cal. 881= 
27 Cr. L.J. 177 = A.I.R. 1926 Cal. 89. 
— S. 571— Conviction. 

.■ — . — Accused once convicted under S. 467— 
subsequent conviction under S. 471 in respect of the 
same documents — If proper. 

An accused cannot be convicted of the independent 
offence under S. 471 read.with S. 467 after his previous 
conviction under-S. 467 and 109 in respect of tbe same 
documents. The language of S. 471, 1.P.C., most 
obviously suggests that this provision is expressly 
directed against some person other than the forger 
himself. The reason for the presence of S. 471 on 
the statute book in the somewhat unusual language 
which is employed therein, is in order to provide a 
useful alternative charge in cases where there is 
uncertainty as to whether the person on trial is 
himself the forger of the document, or has merely 
used it as genuine, knowing it to be nothing of the 
sort. Opinion of Baker, J.C. , in Cr. App. No. 52-B 
of 1924 and 23 AU. 84. Foil. (Findlay, O.J.C.) 
Ismail Panju v. Emperor. 89 LC. 528=* 

21 N.L.R. 152=26 Cr. L.J. 13^- 
A.I.R. 1926 Nag. 187. 
— S. 571— Evidence and proof. 

- — -^Forgery committed in record room — Copies of 
false entries used in contesting a suit — Fraudulent 
or dishonest intention of accused and his kncfwledge 
as to the forged nature of the document — Proof. 

When forgeries are committed by a person inside 
the record room, and copes producing the false 
entries are put up in a suit, the use of sudi certified 
. copies is a use of forged documents. The mere 
circumstance that the documents had been foiled 
would not be sul5cient to justify a convichbn. . 

, n^cesoary to prove in order to obtain such a conrio* 
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PENAL CODE {I860). S. 471— Filing by witness. 

tion that the use has been fraudulent or dishonest, 
and in addition that the person putting in the copies 
knew, or had reason to believe, that the originals 
were forged. {Stuart, C.J,) Mathura Prasad v, 
EmpeRoB. 93 I.C. 66 = 1 Luck 306 = 

13 O.L.J. 391 = 27 Cr. L.J. 402=3 O.W.N. 171 = 
A.I.R. 1923 Oudh 255. 

— S. 471— Filing by witness- 

— — J/ amounts to using document. 

Where the accused, who was a witness in the suit, 
from some interest in, or desire to assist, the defence 
filed certain document for the purposes of the suit in 
advance of a trial. 

Held : that he “used” the document within the 
meaning of S. 471. The wider the definition of the 
word “use” in S. 471 the better, as the use has to be 
fraudulent : 35 Cal. 820, Ref. ; A. I, R. 1924 Cal. 718, 
Rel. on. {Rankin, C.J, and Buckland,J.) 

JABBAR Ali V. Emperor. 116 I.C. 632= 

49 C. L. J. 193=30 Cr.L.J. 656 = 
13 A. L Cp. R. 73= A.I.R. 1929 Cal. 203. 
— S. 471— Forging receipt. 

Misai>propriation of money — Offence. 

A Bench clerk received a sum a money paid in as 
fine and misappropriated it and to cover up the mis- 
appropriation forged a false receipt. 

Held : that the ofience under Ss. 467 and 471 was 
committed especially since the false receipt was made 
for the purpose of enabling him to misappropriate 
the money. 5 All. 221, 8 All. 653, 36 Cal. 955. Doubt- 
ed and dist. 11 Mad. 411, Foil. {Heald, J.) Nga Ba 
Sein V. King-Emperor. 83 I.C. 338 = 

3 Bur. L. J. 113=25 Cr. L.J. 1378= 
A. I. R. 1924 Rang. 331. 

•— S. 471— ‘Fraudulently’. 

Meaning* 

The term “fraudulently” in S. 471 does not neces- 
sarily connote deceit and injury to the person deceiv- 
ed. It may, but it need not, do so. {Page, J,) 

Emperor v, Mohib Kumar Mukerjee. 

91 I.C. 993=52 Cal. 881=27 Cr. L.J. 177= 
A.I.R. 1926 Cal. 89. 

— S- 471 — Fraudulent use. 

A man can use a document fraudulently even 
though it is used for the purpose of supporting a good 
title. {Newbould and B. B. Ghose, JJ.) King- 
Emperor v. Bansi Sheikh. 83 I. C. 504= 

51 Gal. 463=26 Cr. L. J. 24= 
A. L R. 1924 Cal. 718. 
— S. 471— Ingredients of offence. 

sing forged document — Intention to deceive. 

An ofience is committed under S. 471 whenever 
a document is used as genuine with the intention that 
some person thereby should be deceived, and by 
means of such deception that either an advantage 
^ould accrue to the person so using the document, or 
i^ury should befall some other person or persons, 
(Case law discussed), {Page, /.) Emperor v. 
Mohib Kumar Mukerjee. 91 I.C. 993= I 

52 Cal. 881=27 Cr. LJ. 177 = A.I.R. 1926 Cal 89. 
— S. 471— Interpretation. 



The words “ produced or given in evidence ” in 
S. 195 (c)» Cr. P. Code, do not limit the pro- 
cedure \znder that section to a limited class of user 
within the wider class contemplated by S. 471. 
{Courtney Terrell, CJ,) Baju Gha v. Emperor. 
lia LO* 712=9 P.L.T. 800 = 30 Cp. L-J. 236 = 
12 A.L Cr. R. 236=A.LR. 1929 Pat. 60. 
— S* 471^ui»lsdiction* 

f^TrM under S* X9^Faois disclosing offence 

mndet S. ^l^Ptoeedure* 


PENAL CODE (1860), S. 471— Participation in 

offence. 

Where petitioner was tried for an offence under 
S. 196 and convicted but from the facts it appeared 
that an ofience under S, 471 was committed, which is 
exclusively triable by Sessions Court, the conviction 
was set aside and trid by Court of Sessions was ordered 
(C. C. Gltose and Duval, JJ.) Har Mohan Das v. 
Emperor. 96 I. C. 119=44 C.L.J. 113= 

30 C.W.N. 840=27 Cr. L.J. 871. 
— S. 471--Offence under. 

Alleged true co^y of original certificate at- 
tached to a competitive examination application — 
Original certificate called for and produced — Date 
of birth in original found altered — Forgery. 

In order to qualify for appearance at a certain com- 
petitive examination C attached a copy of a certificate 
certified as a true copy of original along with his ap- 
plication. On being asked to produce the original C 
produced it. The date of birth in the original certifi- 
cate was changed from 5th January to 15th 

January 1904, so as not to debar him from appearing 
in the above competitive examination. 

Held : that the original document was a forged one 
inasmuch as the original date in it was altered and 
that C knew that it was a false document. That it was 
made with intent to cause damage and injury to other 
candidates for the examination and to support C’s 
claim to appear : 28 Mad. 90, Dist. {Harrison and 
Dalip Singh, JJ.) Emperor v, Chan an Singh. 

118 I.C. 385 = 10 Lab. 548=30 Cr-L.J. 900 = 
30 P.L.R. 724= A.I.R. 1929 Lab. 152. 

^Party setting up two titles and supporting 

one by false document. 

If a party to a suit sets up two different titles and 
supports one of them with a false document he has 
committed an offence under S. 471 even if it be found 
that the other title is good, (Devadoss and Waller, 
JJ-) Sivananda Mudali, In re. 

96 I.C. 850 =7 A.I. Cr. R. 58=27 Cr-L.J. 994 = 
A.I.R. 1926 Mad. 1072. 

Using certified copies of forged originals 

knowing the originals to be forged. 

The use of certified copies of forged originals by a 
person who knows that the originals are forged 
amounts to making use of forged documents within 
the meaning of S. 471. 28 All. 402 Foil, (Daniels, J,C.) 
Girdhari Lal, V. King-Emperor. 

86 I.C. 993-12 O.L.J. 194=2 O.W.N. 174= 

26 CP.L.J. 929=29 O.C. 1= A.I.R. 1928 Oudh4rl3. 

Altering prescription and obtaining a larger 

quantity of morphia. 

Accused obtained a prescription from a medical 
man for one tube of morphia and altering the words 
“one tube” to “four tubes” presented the prescription 
to a chemist and obtained four tubes of morptua 
from him : Held, that the accused was guilty of m 
offence under S. 471, I.P.C. {Skadi Dql, p. /. and 
Moti Sagar, J.) 0. J. Robinson v, 

63 I.C. 617=22 Cr. L.J. 681 

Giving forged document to Police — 

ing officer. 

A person giving a forged document to’ tUe investi- 
gating ofi&cer during the police investigation and U^us 
causing that officer to do soAie thing o^hOTvOlse 

he would not have done is guilty of bashing used 
forged document within S. 471* (Muilick and BUck- 
nill, JJ.) Sagan Dal v. Emfbror. 

60 LC. 674=22 Cr. L.J. 274=3 U.F.L.R. (Fa*.) 42^ 
—S. 471— Fartioipation in offeree. 

— Person not physically presenting bui^ det timely 

{participating in process cfpfiesentation^Tf {fiiilty^^ 
' If a persem actively par^pates the cess process of 
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PENAL CODE {I860), S. 471— Production by 
Court’s order. 

presentation of a forged document for registration, he 
can be convicted under S. 471, although he may not 
have physically presented it for registration. {Waller 
and Jackson /jj.) Sriramulu Naidu x?. Emperor. 

119 I.C. 63=52 Mad. 532*29 M.L.W. 559= 
1929 M.W.N. 279*2 M. Cp. C. 87 = 
30 Cr.L.J. 983=A.I.R. 1929 Mad. 450* 
56 M.L.«r. 554. 

— S. 471 — Production by Court’s order. 

Knowledge of forgery — Offence, 

Although a person has been served with summons 
to produce this document, if he fails to disclose that 
he believes that the document has been forged and 
fraudulently or dishonestly puts forward the docu- 
ment as being a genuine document, he is not acting 
involuntarily, but is deliberately using the document 
for a criminal purpose. (Page, J.) Emperor v, 
Mohil Kumar Mukerjee. 91 I.C. 993= 

52 Cal. 881=27 Cr. LJ. 177 = A.I.R. 1926 Cal. 89. 

Production of document in Court not involun- 
tary hut brought about by conspiracy on accused's 
part — Offence, 

Although a person who produces documents in 
obedience to the order of the Court may not be held 
guilty of using forged documents even if they are 
found to be forged, the case would be different where 
the production of the documents in Court is not volun- 
tary, but is in pursuance of a conspiracy between the 
accused, one of them being made the custodian of the 
documents in order to get over some technical objec- 
tion. 36 Mad. 387 and 36 Mad. 392 Ref. (Bakar, J,C,) 
Madhao Bhagwant Deshmukh V, King-Emperor. 
88 I.C. 181=26 Cr. L.J. 1093=A.I.R. 1925 Nag. 345. 

471 -—Prosecution under another law. 

^Order for prosecution under S$. 82, Registra- 
tion Act, and 47l/.jP.C. — Former found illegal under 
S. 74 — Order under S, 471, J.P.C. — If affected. 
Where a person is ordered to be prosecuted under 
S. 82, Registration Act and S. 471, 1.P.C-, and the 
prosecution under S. 82 is illegal having regard to the 
provisions of S. 74, Registration Act, the illegality or 
irregularity in no way affects the validity of the order 
of prosecution under S. 471, 1.P.C. and if the prosecu- 
tion under S. 82 is set aside the part of the order un- 
der S. 471 remains. For Penal Code has no relation 
to Registration Act and is governed by principles enti- 
rely different from those governing prosecution under 
S. 82. (Wort, /.) Hirdav Narain Singh v. Em- 
peror. 119 I.C. 888*10 P.L.T. 889* 

30 Cp. L.J. 1101=1929 Cp.C. 252 = 
A.I.R. 1929 Pat- 500. 

•^S. 471*^Seiit6iice. 

S was convicted under S. 471 for having used a 
forged documenr and P for having abetted the same ; 
S was sentenced to 4 years and P to 2i years rigorous 
imprisonment. 

Held : that the sentence was not -severe. (Rankin, 
C. J, and Buckland, JJ,) Jabbar Ali v. Emperor. 
116 L C. 632=49 C.L.J. 193=30 Cr. L J. 686 = 
13 A.I. Cr. R. 73=A.I.R. 1929 Cal. 203. 
'HS. 471— Separate Offences. 

.. ^Separate conviction. 

If a man commits two offences he can certainly be 
convicted of them both, more especially when they 
septate transactions and the commission of one 
does not necessarj^y. involve the commission, of the 
, XHalUfax, A,J,C,) GAjanan Sakhabam v, 
77 I.C. 825=!?5 Cr. L.J. 473= 

^ AJiJS* 1^24 Nag. 162. 


PENAL CODE (1860), S. 471 — Using as genuine. 
— S. 471— User for securing acquittal. 

Proof of wrongful gain or loss — If necessary. 

Section 471 does not necessarily contemplate user 
for producing material gain or material loss to 
another as explained in S. 24 but it does apply to 
user for the purpose of securing an acquittal. Neither 
the acquisition nor the deprivation of property is an 
essential ingredient of the intent m an offence under 
S. 471. The obtaining of an acquittal is very distinctly 
the obtaining of an advantage and brings the case 
within the definition of “ dishonestly ” in S. 24. 
(Courtney- Terrel, C, J.) BaJu jha v. Emperor. 

113 I.C. 712 = 9 P.L.T. 800 = 30 Cr. L.J. 238- 
12 A.I. Cr. R. 236-A.I.R. 1929 Pat. 60. 
— S. 471 — Using as genuine. 

A person dishonestly using as genuine a forged 
document can be punished under S. 471 with the 
punishment provided by S. 467. (Stuart, C,J,) 
Umrao Khan v. Emperor. 5 O.WN. 138 = 

A.I.R. 1927 Oudh 630. 

Meanin g. 

Whenever a person fraudulently or dishonestly 
presents a forged document to another person as 
being what it purports to be, or causes the same to be 
so presented, knowing or having reason to believe 
that the said document is a forged document, the 
document is “ used as genuine” within S. 471. It 
matters not whether the document is presented by 
the accused himself, or by his agent expressly 
authorised in that behalf, or whether it is produced 
by the accused of his own motion or pursuant to the 
order of the Court, if in the event he uses it as 
genuine. (Page,].) Emperor v, Mohit Kumar 
Mukerjee. 91 I.C. 993=62 Cal 881= 

27 Cr. L.J. 177-A.LR. 1926 Cal, 89. 
Question of fact. 

Whether there has been an user or not must 
depend upon the circumstances of each case. 
(Page, J.) Emperor v, Mohib Kumar Mukerjee. 

91 I.C. 993=62 Cal. 881=27 Cr- L.J. 177 = 
A.I.R. 1926 Cal. $9. 

Ron-reliancc — Effect, 

That accused did not rely on the document as a 
valuable security is no defence to a charge under 
S, ‘471. {Ncwbould and B* B, Chose, JJ.) Emperor 
V, Sagarmal Agarwalla. ' 82 I.C. 145= 

28 C.W.N. 947 = 40 C.L.J. 135=25 Cr. L. J. 1217- 

A.I.R. 1924 Cal. 960. 

— ^^Filing document to support claim. 

To constitute use of a document it is not necessary 
that the Court should accept the document produced 
before it or filed in Court ; if a person puts forward a 
document as supporting his claim in any matter^ 
whether that document is acted upon by the Court 
or used in evidence is immaterial for the purpose of 
constituting use of the document by the party within 
the meaning of S. 471, Indian Penal Code. 35 Cal. 820 
Expl. 39 Cal. 463 ; 17 C.W.N. 94, Foil. (Newbould 
and B, B, Chose, JJ,) Emperor v, Bansi Sheikh. 

83 I.C. 504=51 Cal. 469=26 Cr. L.J. 24= 
A.I Jl. 1924 Cal. 718. 
—-^Presenting document before Sub-Registrar 
Presentation of a forged document beforfe the Sub- 
Registrar is suflacient evidence of user. 4Multiok and 
Bucknill,]],) Cheta Mahto v, , KiijSiG'Emperor, 
74 LC. 536-89 I.C. lt^0=J[ Pair. 43S^= 
4 P.L.T. 727=24 Cr. L.J. 792=26 Gr. 1482= 
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PBNAL CODE (1860), S. 474— Interpretation. 

— S. 474 — ^Interpretation. 

'Intention to use» 

The ‘intention to use’ contemplated in S. 474, Penal 
Code, should be fructified into an actual use to 
attract the provisions of S. 195, Cr. P. C. 
Jackson, /,) Venkata Reddy v. Gadi Linga 
Reddy. 99 I.C. 1028 « 28 Cr. L.J. 225* 

A.l.R. 1927 Mad. 1060. 

—S. 477— Fraudulent secretion. 

Will. 

The fraudulent secretion of any document purport- 
ing to be a Will constitutes an offence within the 
meaning of the section, quite apart from its validity as 
defined in S. 3 of the Probate and Administration Act. 
Ivory V. Turner, (1879) 10 Ch. D. 372 ; 38 Bom. 
427 and 34 C. L. J. 457, Dist. (Otter, J,) Mali 
Muthu Servay V, Emperor. 97 I.C. 1054 = 

4 Rang. 251*27 Cr. li.J. 1230= 
A.I.R. 1926 Rang. 202. 

— S. 477 — Grant of letters. 

Effect. 

The ^ant of Letters of Administration to the 
accused is no bar to further proceedings under S. 477. 
(Otter, J.) Mali Muthu Servay v. Emperor. 
97 I.C. 1054=4 Rang. 251 = 27 Cr. L.J. 1230= 
A.I.R. 1926 Rang. 202. j 

— S. 477- A— By managing partner. 

F alsification of accounts. 

Where a partner of a firm is appointed to manage 
its business and write its accounts and he falsifies its 
accounts he is liable under S. 477-A. 6 Bom. L. R. 
553, Foil. (Kincaid, J. C. and Aston, A. J. C.) 
Mahomed v. Mahomed Idris. 88 I.C. 189=. 

18 S.L.R. 274=26 Cr. L.J. 1101 = 
A.I.R. 1925 Sind 328. 
— S. 477-A— Evidence and proof. 

■ Accused obtaining by falsifying accounts 

securities worth amount justly going to be due to 
himself in near future but whose realisation is 
doubtful — Offence. 

If together with the intention of deceiving there be 
an attempt to obtain an undue advantage, there 
would be in law an intent to defraud. 

Where an accountant in a Banh noticing that the 
Bank might fail any day and that it might become 
difficult for him to recover the money deposited by 
him as security which was going to be justly payable 
back to him shortly, obtained securities worth his 
deposit by falsification of accounts and without the 
higher authorities of the bank being aware of the fact 
and where in an enquiry in respect of a charge under 
T. P. C., S. 477-A. the accused was discharged. 

Held : that the order of discharge was wrong and 
that there was enough material on the record to * 
direct further enquiry. 21 All. 113 Foil. (Mukerji,J.) 
Karain Dutt V. Rudra Butt. 89 I.C. 520* 

47 All. 948=23 A.L.J. 667=26 Cr. L.J. 1384 = 

6 L.R.A* Cr. 145= A.I.R. 1925 AIL 654. 

-^Prosecution for of fence under — Any number 

of false entries whether can he proved^Difference 
in case where prosecution is for false entries only. 

When a person is charged with falsification of 
accounts any number of false entries or omission of 
entries may be proved in order to prove falsification. 
Such a course is not contrary to S. 234 Cr. P* C. 
Semble if the accused is charged with making false 
entries only it may reasonably be said that the 
making of each false entry is a distinct ofience. 
(Buhrawardyand Costello, ^JJ.) Prafulla Chandra 
V. 34 925, 


PERAL CODE (1860), S. 480— Ingredients. 

— S. 477-A— Interpretation. 

— * Falsify.' 

ft is not necessary for the prosecution to prove that 
any person or persons were actually deceived by the 
false document. It is quite sufficient if in the opinion 
of the Court the document had that tendency. The 
expression “falsify” applies to the preparation of an 
entirely new document containing false information. 
To falsify means “to render false” and a new docu- 
ment containing false information can be correctly 
described as a false document and the act of prepar- 
ing such a document is falsification of the document. 
(Jailal, J.) Ram Chand Gurvala v. Emperor. 

98 I.C. 599 = 27 Cr. L.J. 1383= 
A.I.R. 1926 Lah. 385. 
— S . 478— Evidence and proof. 

—Goods manufactured by complainant alone 

and reputed to be his. 

Under S. 478 complainant has to prove that the 
goods which are the subject of the mark are manu- 
factured and sold by himself and that goods are known 
in the market as being of his manufacture alone. 

Where the article bearing the mark was proved to 
have been manufactured and sold by both the com- 
plainant and the accused on a large scale and there 
was no sufficient evidence to support the view that 
the article was reputed to be the complainants* ex- 
clusive manufacture: (Greaves and Chotmer, JJ.) 
GObinda Chandra v. Abdul Rashid. 

A.I.R. 1928 Cal. 235. 

— S. 480— Claim to mark. 

If justification for infringement^Test of 

infringement — Resemblance in mark — Same name^ 

A trader even with some claim to the mark or name 
cannot adopt a trade-mark which causes his goods to 
bear the same name in the market as those of a rival 
trader. If a purchaser looking at the article oRered 
to him would naturally be led, from the mark impres- 
sed on it, to suppose it to be the production of the 
rival manufacturer, and would purchase it in that 
belief, the Court considers the use of such a mark to 
be fraudulent. The actual physical resemblance of 
the two marks is not to be the sole question for con- 
sideration. If the goods of a manufacturer have from 
the mark or device he has used become known in the 
market by a particular name, the adoption by a riv$l 
trader of any mark which will cause his goods to bear 
the same name in the market may be as much a ' 
violation of the rights of that rival as the actual copy 
of his device: Seix v. Provezende, (1866) 1 Ch. 192, 
Foil. Case Law discussed, (Otter, /.) P. A* Pakir 
Mohamed V. Emperor. 1929 Or. 0^ 498= 

A.LH. 1929 Rang. 322. 

— S. 480— Ingredients. 

-^Marking goods in a manner calculated to pUs^ 

lead people^Iniention to defraud^lf necessary. 

In order to establish a case under ,S. 480 the 
secution must prove that the accused marked goods, 
that he did so in a manner reasonably calculated to 
cause it to be believed that the. goods so marked were 
the manufacture or merchandise of some otheSr person 
and that such goods are not the manufacture or m'^- 
chaudise of such person. It unnece^ary fbr 
prosecution to prove that an accused ih a 
had acted with intent to defraud; shotdd the 
however, prove that he acted withbUt intent to' de- 
fraud, he is entitled to he acquitted. (Otter, J*) 
p, A. Parir Mohamed v. Empe]^r. 
j 19^9 Cr.C. 49S=JL.I.R. 1,999 RiAg. $22, 
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PENAL CODE (1850), S. $80^What is offence 
under* 

—S. 580— What is offence under. 

'^Accused keeping goods of complainant's mark 
for sale — Accused acting in good faith — Mark not 
counter feit^No offence. 

Where accused put for sale goods bearing trade 
mark of complainant but it was found that the manu- 
facturers sent those goods to wrong person from 
whom the accused got them and no intention to de- 1 
fraud was found: I 

Hddi that no ofience was committed under Ss. 480 
and 482, nor under S. 486 as the mark was not coun- 
terfeit under S. ZB, Penal Code. {Chari, J.) Syon 
SHEEMAN & CO.V, R. SOLOMAN. 95 I.C. 275 — 

5 Rang. 16 = 27Cr. L.J. 755 = 
A.I.R. 1926 Rang 135. 

— S. 582-— Burden of proof. 

■ ■ A bsence of intention to defraud — Tyuty of 

accused. 

On the wording of S. 482 an intent to defraud is an 
ingredient of the offence, but, when it has been prov- 
ed that a trade-mark is a false trade-mark, then, it is 
to be presumed that the accused person had that 
intent unless and until he rebuts the presumption 
when the accused person is entitled to an acqmttal. 
The burden of proving the absence of such intent is 
upon the accused, but the question whether that 
burden has been discharged must be answered on a 
consideration of the whole of the evidence in the 
case : A. I. R. 1929 Rang. 322, Diss from. {Carr, J.) 
A. M. Malumiar & Cq.v. Finlay Fleming & Co, 
118 I.C. 113»7 Rang. 169=30 Cr. L.J. 882 = 
1929 Gr. C. 617 = A.I.R. 1929 Rang. 353. 
Absence of intention to defraud — Duty of 
accused. 


Even though no cases of purchasers having been 
deceived by the use of false trade-mark are proved, 
this fact standing alone is insufficient to justify the 
contention that the accused acted without intent to 
defraud. The state of mind or the persons responsible 
for^the introduction of the trade-mark is a most rele- 
vant fact which can be established by evidence. Iii 
the absence of such evidence, the accused cannot be 
hel d to have discharged the onus of proving want of 
intention which was upon him. {Otter, J,), P, A. 
Pakir Mahomad ^7. Emperor. 1929 Cr- C. 598 = 

A.I.R. 1929 Rang. 322. 
— S. 582— CiYil and Crimial remedies. 

„„ ~Bona fide dispute^Discretion of Criminal 


Court, 

Although the Criminal Court has a discretion in view 
of the peculiar circumstances of a particular case, 
e-p., if there exists a hona fide dispute as to the right 
to use a trade-mark, or where there has been undue 
delay in commencing criminal proceedings, to stay its 
own hands and direct the complainant to establish his 
rights in a Civil Court, it is nowhere laid down by the 
legislature that an aggrieved person should seek his 
remedy in a Civil Court and not in a Criminal Court 
iltaza, J,) Mohammad Ra^a v. Emperor. 

1930 Cp.C. 765=7 O.W.N. 398 
A,I.R. 1930 Ondh 360. 


J ^Discretion of Criminal Court, 

It is nowhere laid down by the legislature that 
under no cirdumstances could a dispute relating to 
infringement of a trade-joaark be entertained by 
4 Court and that it should always be adjudi- 

toted upon by a civil Court. The only thing which 
,, ^n hn said is that the criminal Couft may in view of 
' t^bectili^r Circumstances of a particular case, stay 
iti xmk complainant to establish 

iis ; 32 Cal. 431 ; R^f» to. {Shadi 


PENAL CODE (1860), S. 582— Title to trade mark. 
Lai C. J, and Agha Haidar, J,) Banarsi Das v. 
Emperor. 108 I.C. 607=9 Lah. 591 = 

29 Cr. L.J. 525=29 P.L.R. 610=9 A.I.Cr.R. 506 = 
A.LR. 1928 Lah. 186. 

— S. 582 — Corporate body. 

Prosecution, 

A body corporate such as a firm may be prosecuted 
for an offence under Ss. 480 and 482 ; 7 L. B. R. 3o6, 
Ref. {Otter, J.) P. A. Pakir Mahomed v. 
Emperor. 1929 Cr.C. 598 = A.I.R. 1929 Rang. 322. 
— S. 582— Right to prosecute. 

Prosecutor not manufacturer, 

A person, not necessarily a manufacturer, who uses 
a mark for the purpose of his trade, may acquire 
rights to and in respect of that mark. Where in the 
course of a user extending over a large number of 
years, goods are sold by a firm bearing a certain mark 
which had been known to purchasers by that mark, 
a prosecution would also lie at the instance of the firm: 
37 Cal. 204, Rel. on. {Otter, J.) p. A. Pakir 
Mahomed V. Emperor. 1929 Cr.C. 598 = 

A.I.R. 1929 Rang. 322. 

— S. 582— Test for determining infringement. 

L ikelihood of deception — Similarity of marks. 

The proper test in case of an infringement of a 
trade-mark is whether the “get-up” of the defendant's 
goods is likely to deceive a purchaser, who is acquaint- 
ed with the plaintiff’s “get-up” but trusts to his 
memory. It is to be assumed that the purchaser 
will look fairly at the goods without distinguishing fea- 
tures being concealed and the Court must also have 
regard to the class of purchaser by whom the goods 
would normally be bought : 8 L. B. R. 561 , Rel. on. 

In a prosecution under S. 482, looking at the two 
marks together, it could be most emphatically said not 
only that no person seeing the two side by side would 
confuse the one ^ with the other, but also that no 
person, who had seen one of the marks and retained 
the slightest recollection of what it looked like, could 
by any possibility mistake the other for it, nor was it 
suggested that there was anything in the appearance 
of the two marks to lead to confusion. There was no 
evidence to show that any person had in fact been 
deceived and had been led to purchase the goods of 
the accused believing them to be the merchandise of' 
tbe complainant. Any prominent and substantial part 
of the complainant’s trade-mark did not appear as a 
prominent and substantial part of the accused’s trade? 
mark. The evidence though perhaps sufficient to 
show that some people may call the accused’s trade- 
mark by the same name as that of the complainant, 
was not sufficient to show that every one would do so 
nor that the mark of accused must inevitably lead to 
the attribution to their goods the same name as that 
of the complainant’s. 

Held*, that the complainants had not made out a 
good case for protection and the accused must be 
acquitted: {English Cases, Referred,) {Carr,J,) 

1 A. M. Malumiar & Co v, Finlay Fleming & Co. 

118 I.C. 113=7 Rang. 169=30 Cr. L.J. 882= 
1929 Cr.C. 617=A.I.R. 1929 Rang. 355. 

— S. 582 — Title to trade mark- 

—C/sc of distinctive mark for over 10 years’^ 

Acquisition of property in mark. 

Where a trade-mark in question is a distinctive 
mark which the firm has been using for over ten 
years, the firm using it acquires property in that mark 
as indicating that all goods which bear it have been 
manufactured by the firm and any flagrant imitatioiof 
of the same with deliberate and dishonest intenliori 
will bring the act within the purview of S. 48^. 
Regi^feion of the mark is not neoessary to complete 
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PENAL CODE (1860), S. 382—11116 to trade mark. 

the title to trade-mark in India ; AJ.R, 1928 Lah. 186, 
Ref. (Raza, J,) Mohammad Raza v. Emperor, 

7 O.W.N. 598«1930 Cr.C. 765 « 
A.I.R, 1930 Oudh 360. 

Use of mark for 6 years^Proof of actual 

deception^! f necessary. 

A mark used for six years can became trade-mark 
within S. 482. Where the mark used by the accused 
is likely to deceive the public, evidence of actual 
deception is not necessary for conviction. (Greaves 
and Panton, JJ.) La Khan Chandra Basak v. 
Emperor. 81 LG. 922 = 25 Cp.L.J. 1098 = 

A.I.R. 1925 Gal. 149. 

— S. 485 — Offence undep. 

Trade-mark consisting of impression mould- 
ed on glass and label — Person found only with 
mould with intention of counterfeiting trade- 
mark. 

Where a trade-mark consists of an impression 
moulded in the glass of which the bottles are made 
together with label and the person is found in posses- 
sion of the mould in question with the intention of 
counterfeiting that trade-mark, although the appa- 
ratus for counterfeiting the label which would 
complete the trade-mark has not been found, the 
person can be convicted under S. 485. (Jack, /.) 
Abdul Sovan v. Ramani Mohan Chatterjee. 

A.LR. 1930 Gal. 664. 

— S. 486^0ffenoe under. 

-^--—Proper test. 

In a case under S. 486 the proper test is not 
whether a purchaser if literate would be deceived if 
he had the two articles side by side, but the matter 
should be considered from the point of view of the 
ordinary unwary purchaser. (Pearson and Patterson, 
JJ.) Aswini Kumar Pal v. Emperor. 

A.I.R. 1930 Gal. 728, 
— S- 486 — Validity of oonYiction. 

— Using another firings soda water bottles in- 

nocently — No offence. 

The complainant and the accused were soda-water 
manufacturers, and each had special bottles of his 
own firm. It was a common practice of the place 
that water-manufacturing firms used bottles in- 
discriminately, i.e., bottles of one firm were sent by 
customers to another firm for being filled with 
mineral water. Accordingly the accused’s firm used 
bottles of the complainant’s firm. 

Held ; that as there was no intention to do any- 
thing harmful within the meaning of S. 486, convic- 
tion under that section could not be valid, 
(C. C. Ghose and Gregory, JJ.) Olpadvolla v. 
James Wright. 117 I.C. 691=30 Cr.L.J. 832= 
32 C.W.N. Ills- A.LE. 1928 Gal. 873. 

— ^S. 489-A--^£sse]itials. 

— ' — ^Ability and materials. 

In the case of the counterfeiting of a currency-note 
both ability and materials of a particular kind are 
required. If those materials and ability are not 
present it cannot be said that an act performed with- 
out the ability to counterfeit and without materials 
which may help to a useful counterfeiting would be 
an attempt. (Dalai, J.) Jwala v. Emperor. 

116 LC. 797 = 61 AIL 470 = 30 Gr.L.J. 690= 
11 A.LCr.R. 215=1929 A.L.J. 127- 
10 If.R.A.Gr. 29=A.LR. 1928 All. 764. 
— 'S* 489-B— Evidence and proof. 

— Accused in possession of forged currency 
note-’^enuine note of same number in accused's 
housc'^Paper' containing green honey-egmh pcfthrn 
resembling one in forged note also found in his 
hou^^A^sed's father and brother living in sflwc 
Cr. D-138 


PENAL CODE (1860), S. 439-D— Dishonest inten- 
tion. 

house — Accused disposing forged note to shop keep- 
er — Inference as to knowledge of forgery. 

One G was prosecuted under S. 489-B for using as 
genuine a counterfeit note knowing it to be counter- 
feit. A counterfeit note was in possession of the ac- 
cused. A genuine note bearing the same number was 
found in the house of the accused ; one other forged 
note also bearing the same number was traced to the 
same village. A piece of paper containing a honey- 
comb pattern in green ink resembling the pattern on 
the forged note was also found in his house. 

Held : that although there was no evidence that 
the accused made this pattern, but as it was found ia 
the house in which he lived with his father and bro-, 
thers it was a very fair inference thai this pattern 
must have been made by some body in that house and 
that the forged note was copied, from the original note, 
which was 5so in the same house* and as the accused 
was disposing of the copy of the genuine note to a, 
shop-keeper no other inference was possible but that 
it was done with the knowledge that the note was for- 
ged. (Madgavkar and Baker, JJ.) Emperor. 

Go pal Raghunath. 116 I.C. 243=53 Bom- 344=^ 
31 Bom. L.R. 148=30 Cr. L.J. 588= 
A.LR. 1929 Bom.‘128. 


—S. 489-B— Interpretation. 

genuine.' . 

The words “ as genuine ” govern only the verb 
“uses*’ and not any other verb. (Skadi Lai, C. J. and* 
Zafar Alt, J.) Bikha Ram v. Emperor. 

94 I.C. 414=7 Lah- 80=27 Cr. L.J. 638= 
27 P.L.R. 514=A.I.R. 1926 Lah. 72.; 

—S. 489-B— Object. 

The object of the legislature in enacting the section 
is to stop the circulation of forged notes by punisMng 
all persons who, knowing or having reason to believe 
them to be forged, do any act which would lead to 
their circulation. (Shadi Lai, C. J. and Zafar Aii,J.) 
Bikha Ram v . Emperor. 94 I.C. 414=7 Lah. 80= 
27 Cr.L.J. 638=27 P.L.R. 514= 
A.I.R, 1926 Lah. 72. 


— S. 489-B— Selling forged notes. 

A person who knowingly sells a forged note to another 
is guilty under S. 489-B, whether the purchaser knows 
it to be forged or not. (Shadi Lai, C. J . and Zafar 
Alt, J.) Bikha Ram v . Emperor, 94 LC. 414= 

7 Lah. 80=27 Cr. L.J. 638=27 P.L.R. 514= 
A.I.R. 1926 Lah. 72. 

—5. 489-D— Ability to counterfeit 

Proof oft if necessary. 

In considering an offence under S. 489'^ it ^ not 
necessary to prove that the accused had the ability to 
produce counterfeit currency notes with materials in 
his possession. (Dalai, J.) Jwala u. Emperor. 

116 I.C. 797=91 All- 470=30 Cr. L.J. 690= 
11 A-I. Cr,R. 215=1929 A-L.J. 127= 
10 L.R.A.Cr. 29=:A.I.R- 1928 AIL 794. 
— S. 489-D— Dishonest intention. 

— Possession of articles,, sufficient to counter- 

feit--^Presumption of intention. .j 

Where the accused was in possession of certain 
materials sufficient in the opinion of an ej^ert ^fb 
ounterfeit a currency note but had given, no efxpl^- 
bu as to why he was in possession, , 

Held : that this by itself would raisea r^^ptic^ 
tf his dishonest intention : 21 
nd Dist. (Dalai, J.) ! 

112 I.C. 911=i6 A.L.J. 1391=9 L.R.^*.Ci*. 

10 A.I- 0P.B. 443=30 Cr. L.J. 
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PENAL CODE (1860), S. 193— Acquittal. 

— S. 494— Acquittal. 

-Refusal to commit to sessions, • - 

Under the Code of Criminal Procedure, as amend- 
ed, a rdagistrate of the First Class has jurisdiction to 
try an oflence under Section 494, Penal Code, and 
dispose of the same without committing the case to 
the Court of Session. An order of discharge passed 
by such Magistrate in such a case, after the accused 
has been called upon to enter on his defence, is 
tantamount to an acquittal, and not discharge. 
(Dalai, J-C.) Dal Chand v. Ram Lal. 

75 I.C. 727»25 Cr. L.J. 39=A.I.R. 1925 Oudh 60. 
— S. 494— Custom. 

^-—Remarriage during life time of first^hushand 
— JVo strict proof of custom^-^Offence. 

Sagai in the form of remarriage of widows is the 
normal condition in all except the five or six highest 
castes of Hindus in Bihar. But a custom of sagai, 
while the first husband is still alive is even assuming 
the custom to be valid defence under S. 494, some- 
thing which would require strict proof in respect of 
the particular caste in the particular area, and in 
respect of the conditions in which the custom ope- 
rates. 19 Cal. 627, Dist. (Maepherson, J.) Fagu 
Tanti V. Chotelal Tanti. 96 I.C. 115 « 

7 P.L.T. 443-27 Cr.L.J. 867= 
AJ.R. 1926 Pat. 346. 

— S. 494— Fresh complaint. 

^Complainant failing to prove his alleged 
marriage with accused — Complaint dismissed — 
Fresh complaint — If maintainable. 

Where one complaint under S. 494 was dismissed 
on the ground that the complainant failed to prove 
his alleged marriage with the accused, another com- 
plaint by him cannot be entertained. (Zafar Ali, J,) 
Budh Singh v. Mt. Soman. 11 L.L.J. 197 = 

1929 Cr.C. 87=A.I.R. 1929 Lah. 544. 
— S. 494— Sentence. 

Where the prosecution of the accused was initiated 
only out of vindictive motives, a light sentence only 
was inflicted. (Findlay, 0,J.C,) Mt. Ritha v. 
Emperor. 91 I.C. 250=8 N.L.J. 178“ 

27 Cr. L.J. 74=A.I.R. 1926 Nag. 127. 
— S. 494— Validity of first marriage. 

— Firsi marriage valid — Subsequent marriage 
with same woman — If offence. 

In the charge of bigamy, where in the first marri- 
age the giving away of the bride was with the con- 
sent of the legal guardian who was in jail. 

Heidi that the first marriage was valid and hence 
the subsequent marriage with the same woman 
constituted bigamy. (Cuming and Gregory, JJ,) 
Benodini Hawal Dae v. Emperor. 

100 I.C. 711=28 Cr. L.J. 327= 
7 A.I. Or. R. 515= A.I.R. 1927 Cal. 480. 
^—^Performance of rites by Sikh, 

A Hindu professing the Sikh religion may have his 
marriage performed according to the Anand rites 
and such marriage would be yaUd for all intents and 
purposes including the purpose of an oflence under 
S. 494, (MotiSagar,J,) Walu RAm v. Emperor. 
82 I.C. 277=25 Cr. L.J. 1269= A.I.R. 1925 Lah. 168. 
— S. 494— Void and invalid marriages. 

—^0 distinction-offence. 

The word “ void ” which occurs in S. 494 is not 
used, in the technical sense in which it is used in the 
l^hpmedan law. , Penal Code makes no distinction 
bel^een a void and an invalid marriage and the term 
“.Tfoid ’’ used therein covers marriages of both 

, A M^om^fau was prosecuted for bigamy. The 
accused, l?new of the former marriage of the vromm 
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married by him. It was argued that the marriage 
with the accused being only invalid and not void 
under Mahomed an law, the accused could not be said 
to have committed bigamy. 

Held : that the accused was guilty, (Zafar Ali, J,) 
Mt. Allah Di v. Emperor. 110 I.C. 333= 

29 P.L.R. 533=10 A.I. Cr. R. 500= 
29 Cr.L.J. 701= A.I.R. 1928 Lah. 844. 
— S. 497— Applicability. 

-Euro^ans, 

The provisions of S. 497 of the Penal Code are not 
restricted in their application and applies to all 
classes of persons, including Europeans. Evidence 
that the accused took up his abode in the house of 
another man’s wife, that both slept on the same bed 
for 15 days, and that there was considerable attach- 
ment between them, is amply sufficient to prove 
adultery. (Tudhall, J ,) Hunter t;. Emperor. 

61 I.C. 238=22 Cr. L.J. 382=2 U. P.L.R. (AIL) 419. 
— S. 497— Evidence. 

Letter written by complainant's wife to 

accused, but not proved to have been received by 
accused — Sufficiency, 

Where, in the case of a charge for adultery, the 
only evidence was a letter written by the complain- 
ant’s wife to the accused, which was not proved to 
have been received nor read by the accused. 

Held : that conviction on such evidence must be 
set aside. (Newbould and Mukerji, JJ,) R. Borice 
V, Stans Islan. A.I.R. 1928 Cal. 248. 

— S. 497 — Nature of ofience. 

Continued intercourse. 

Every act of sexual intercourse amounts to an 
ofience of adultery, and if a person has several 
sexual intercourses with a woman, it cannot be said 
that the ofience is a continuing ofience. (Patkar 
and Baker, J,) Shankar Tulshiram, In re, 

113 I.C. 70=30 Cr.L.J. 54=53 Bom. 69= 
11 A.I.Cr.R. 510=30 Bom. L.R. 1435 = 
A.I.R. 1928 Bom. 530. 
— S. 497 — Presumption of marriage. 

Man and woman living together as husband 

and wife — Factum valet. 

Where a man and a woman lived together as man 
and wife, there is a presumption that they were 
legally married, and even though they belong to 
castes or classes which ought not to intermarry, never- 
theless, factum valet quod fieri non dehuit applies. 
(Heald, J,) Anandaw v, King-Emperor. 

104 I.C. 708=6 Bur.L.J. 122=28 Cr.L.J. 868= 
A.I.R. 1927 Rang. 261 

— S. 497— Proof of adultery. 

Circumstantial evidence, 

Kulwani Sahay, J , — It is a fundamental rule that 
it is not necessary to prove the direct fact of adultery; 
because if it were otherwise, there is not one case in 
a hundred in which that proof would be attainable : 
it is very rarely indeed that the parties are surprised 
in the direct fact of adultery. In every case almost 
the fact is inferred from circumstances that lead to it 
by fair inference as a necessary conclusion. The 
only general rule that can be laid down upon the 
subject is that the circumstances must be such as 
would lead the guarded discretion of a reasonable and 
just mind to that conclusion : Loveden v. Laoeden, 
(1810) 161 E. R. 648, Ref. (Kulwani Sahay and 
Macpherson,JJ,) SiTA Devi v, Gopal Saran. 

Ill I.C. 762=9 P.L*X. 397*« A.LR. 1928 Pat. 375. 
— S. 497 — Proof of marriage. 

Duty of prosecutor^ Ad mission of accused^ 

Effect, 

Jh a prosecution ' uuder S*. 497- the question ^ 
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Crown. 

marriage must be proved strictly and any inference, 
tacit or otherwise, e. S'., a tacit admission on the part 
of the accused that the woman was the wife of the 
complainant, will not avail the prosecution if they 
fail to prove strictly the marriage between the com- 
plainant and the woman whose chastity has been 
violated. In case of this kind it is necessary for the 
complainant or some other person in his behalf to 
give strict proof of the marriage. In countries where 
a system of registration prevails, it is sufficient for the 
petitioner or the prosecutor, as the case might be, to 
give evidence of his marriage with the woman who is 
concerned and produce a certified copy of the register. 
But in a country like India where no registration 
prevails, it is necessary to set out the facts and cir- 
cumstances surrounding the alleged ceremony of the 
marriage in order to enable the Court to determine 
the question whether the marriage in fact took place 
and whether the relationship of husband and wife in 
fact existed at the time of the prosecution. (Wort, /.) 
Ganga Patra V, Emperor. 112 I.C. 469- 

29 CP.L.J. 1045 = 11 A.I.Cp.R. 364= 
A.I.R. 1928 Pat. 481. 
— S. 497 — Prosecution by Crown. 

Jf permissible. 

Section 61, Divorce Act, is not intended to be any- 
thing more and does nothing more than preclude a 
civil suit for damages of the nature of the English 
common law action, for criminal conversation which 
lay at the suit of a husband to recover damages 
against an adulterer. There is no authority statutory 
or otherwise, w’arranting the view that S. 61 forbids 
the Crown to prosecute and punish an alleged adulte- 
rer under S. 497, 1. P. C., when moved to do so by an 
injured husband. (Coldstream, J.) F. Bwye of 
Simla v. Kirk. 108 I.C. 381 = 10 250 = 

29 Cr.L.J. 332= A.I.R. 1928 Lah. 50. 
— S. 497-~What must be proved. 

Existence of marriage. 

In a prosecution under S. 497 or S. 498 it must be 
proved to the satisfaction of the Court that there is in 
existence a legal marriage before conviction can take 
place. (Stuart, C. J.) Raghupat Singh v. King- 
Emperor. 100 I.C. 333=4 O.W.N. 172= 

23 Cr.L.J. 311=7 A.I.Cr.R. 436= 
A.I.R, 1927 Oudh 140. 

--^Existence of marriage. 

In all prosecutions for adultery under S. 497, Penal 
Code, the marriage must be strictly proved. (Uaung 
Oyi, J ) Goi'al V. Emperor. 94 I.C. 603= 

27 Cr.L.J. 631=4 Bur-L.J. 107= 
A.I.R. 1926 Rang. 328. 

— S. 498-- Abduction and detention. 
^—^Acquiftal for abduGtion^lf bar to trial for 
detention. 

Where a woman has been abducted and detained, 
an acquittal on a charge of abduction is no bar to the 
trial of a charge of detention. (Broadway, J.) 
Mahbub Ali Khanv. Emperor. 74 I.C. 444= 
24 Cr.L.J. 780= A.I.R. 1924 Lah. 330. 
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case, (Dalip Singh, J.) Allah Din v. Emperor. 
101 I.C. 431=28 Cr.L.J. 419=A.I.R. 1927 Lah. 432. 
— S. 498 — Complaint by husband— Validity of 
marriage— Proof. 

Where the husband of a woman absolutely aban- 
dons her, and she marries another man by a marriage 
which is recognised as valid among the people to 
which the parties belong, the second husband of the 
%voman has full authority to institute complaints for 
enticing the woman away. (Boys, J.) Aslop v. 
Emperor. 1930 Cr.C. 1137= A.I.R. 1930 All. 834. 
— S. 498 — Compounding. 

---Husband not party^Legality . 

Under S. 345 the only person who is authorised to 
compound an offence under S. 498 is the injured hus- 
band and hence an order of acquittal based on com- 
promise entered into by any other person is errone- 
ous. (Broadway, J.) Mahbub Ali Khan v. Em- 
peror. 74 I.C. 444 = 24 Cr.L.J. 780 = 

A.I.R. 1924 Lah. 330. 

— S. 498— Connivance of husband. 

— —^Proof of mere negligence — If su fficient. 

In order to establish connivance mere negligence 
or inactivity will not suffice. To constitute conni- 
vance the facts established must lead to a direct and 
necessary inference that adultery .would be committed 
with the person charged, and that the husband ac- 
quiesced in by wilfully abstaining from taking any 
steps to prevent that adulterous intercourse which, 
from what passes before his eye or within his know- 
ledge, he cannot but believe or -reasonably think is 
likely .to occur. They may not prove privity to the 
actual commission of the adultery. Gibbs v. Gibbs 
(11 H. L. 1), Rel. on. (Kanhaiya Lai, J ) Munir v. 
King-Emperor. 91 I.C. 533=24 A.L.J. 135= 

6 L.R.A.Cr. 209=27 Cr.L.J. 101= 
A.I.R. 1926 All. 189. 

— S. 498— Conviction. 

’^Marriage not proved hut presumed from co- 
habitation — Legality. 

In dealing with offences under S. 498, marriage 
must be strictly proved. There may arise a •presump- 
tion that by co-habitation for a period of 13 years 
marriage took place, but persons cannot be convicted 
on a presumption of that kind. (Johnstone, J.) 
ViR Singh v. Emperor. 119 I.C. 332= 

30 P.L.R. 643=30 Cr.L-J- 1051= 
A.I.R. 1980 Lah. 230. 


— S. 498— Death of husband pending case. 

—^^Abatement of prosecution. 

S. 89 of the Probate and Administration Act has no 
application to a criminal prosecution.' (44 M. 417 Foil.) 
And therefore criminal prosecution under S, 498. 
I.P.C., cannot abate merely on account of the death 
of the injured party, i.e., the husband. 25 P. Cr. 
1919, Ref. (Broadway and Martineau, JJ.) EM- 
PEROR V. Manx Din. 71 I.C. 77=4 Lah. 7= 

24 Cr.L.J. 29= A.LR. 1924 Lah. 72. 

— S. 498— “Detained”. 


— S» 498— Charge. 

not charged with knowledge of mar- 
riage— Effect. 

Where in a prosecution under S. 498, Indian Penal 
Code, the accused were not charged with knowledge 
or reason to believe that the abducted woman was a 
married woman and the, accused knew what they were 
charged with and what it was necessary for the prose- 
cution to prove. 

. t hat ties fact by Itself would not affect the 


— Meaning. 

'*To detain’^ means to keep back from somebody or 
0 restrain. Where a woman had left her husband, 
,nd is living with another to the knowi^ge of her 
Lusband for a period of six years, and the ^hj^b^u 
akes no steps to get her back, it cannot be ssad that 
he is “detained” by the other within S. A9^^ :{Pullan, 
^) Abdul Wahid v . Emperor. 103 I.C. 539 = 
1 L.O. 233=26 Cr^L.J. 7a3s*S iJt.I.CrX 415^ 
A.LRa92fI 
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BENAL CODE (1860). S. $98->Essentials. 

— S. 498— Essentials. 

^Knowledge of accused that the enticed person 
is cc married woman. 

To sustain a conviction under S. 498, 1.P.C, . tliere 
must be evidence that the accused knew that the 
wotoan was the wife of. another man ; mere presump- 
tion that he must have known this is not sufficient. 
{Beachcroft and Chose, JJ.) Batiram Keot v. 
Bhandral Keot. 61 1.C. b52=22 Cp. L.J. 412= 
14 M.Ii.W. 189=44 M. 913. 
— S. 498— Knowledge of marriage. 

" ' ^Circumstances justifying presumption, 

A person charged under S. 498 who lives in a 
neighbouring village and belongs to the same brother- 
hood as that of the girl who is alleged to have been 
enticed by him must be presumed to have the neces- 
sary knowledge that she is the lawful wife of her 
husband., {^ek Chand, J.) Fa2al Dad v. Emperor. 

110 I.C. 794=11 A.I. Cr. R. 35=29 Cr. L.J. 762= ! 

A.I.R. 1928 Lah. 898. 

— S. 498— Proof of marriage. 

Evidence that husband put vermilion on 

woman^s forehead and feast — If sufficient. 

A complaint under S. 498 was made by a low caste 
Hindu. He alleged that he had married the woman 
enticed away in ntka form. The only evidence of 
marriage that was adduced was that the complainant 
put vermilion on the forehead of the woman and that 
there was a feast of the caste people. 

Heldt that the evidence of marriage was legally in- 
sufficient for a conviction under S. 498. {Suhrawardy 
//.) Pbahlad Barman v. Empebor. 
Itf30 Cr. C. 659= A.I.R. 1930 Gal. 447. 
In proving an oftence in which marriage is an 
essential ingredient, it is necessary that the fact of- the 
marriage must be strictly proved. {Chari, J.) 
M. Ramanathan V. Emperor. 100 I.C. 236= 

5 Bur. L.J. 190=28 Cp. L-J. 268. 
——Admission of aecused’^lf sufficient. 

In a case of abduction under S. 498 the marriage 
ought to be proved like any other essential fact in the 
case. The mere admission of the accused that the 
woman abducted is the lawful wife of the complain- 
ant, though corroborated by the evidence of the 
woman is not enough to prove the marriage. 5 Cal. 
566 ; 3 O. C. 342 and 5 All. 233, Foil. {Simpson, 
AJ»C.) Phikku V. King-Emperor. 

89 LC- 464 = 2 O.W.N. 586=;26 Cp.L.J. 1876 = 
— S* 498— Sentence. A.I.R. 1925 Oudh 701. 

When the woman is an active abettor in her own 
abduction, the sentence should be a light one. 
{Broadway, Changi u. Emperor. 

99 I.C. 84=27 P.L.R. 642=28 Cp. L.J. 52- 
A.I.R. 1927 Lah. 91. 

'Wife neglected by husband, both not being on 

good terms^Heavy sentence — If necessary. 

Where in a case under S. 498 the husband and 
wife were not on good terms and the wife had a sheer 
contempt for her husband who did not care mueh 
about her and took no action on the commission of 
' the ofience till the lapse of many months, it is not 
necessary to inflict a heavy punishment on the accus- 
ed. (Abdul Raoof, J.) Gahba v. Emperor. 

91I.C. 1008-26 RL.R. 429= 
27 Cp. L-J. 192=A.I.R. 1926 Lah. 176. 

.-^S* 498— Yoidable mappiage. 

- — Marriage voidable being performed during 
ike girVs minoriiy--'IIon-consuinmaUon,of marriage 
^he had attained puberty — Inference as to 
tipb^void marriage. 

ntaaripiE^e is voidable^ having been 
cannot be considered 
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• Criminal proceedings. 

to have exercised the option and ceased to be the 
wife of her husband unless option has been exercised 
before the enticement and the mere fact that the 
marriage was not consummated after she had attained 
puberty and she had actually left her husband is not 
sufficient to infer that she exercised the option. 
{Tek Chand, J.) Fazae Dad v. Emperor. 

110 LC. 794 = 11 A.I. Cp. R. 35 = 
29 Cp. L.J. 762= A.I.R. 1928 Lah. 898. 
— S. 498 — Willingness of woman. 

Detention — No offence. 

There can be no detention where a woman is 
living with a man of her own free will and refuses to 
go back with her husband and the person with whom 
she thus lives is not guilty of an oSence under S. 498, 

I. P, C., as the chief element which constitutes the 
ofience under the section is wanting. 18 A, L. J. 311, 
Foil. {Walsh, J.) OcHACHAL Ahir V. Emperor. 

107 I.C. 689=26 A.L.J. 403= 
9 A.I. Cp.R. 106 = 9 L.R.A. Cr. 15= 
29 Cp. L.J. 273-A.I.R. 1928 All. 194. 
No offence. 

Where a girl of 16 years travelled with the accused 
from place to place and there was no evidence that 
she was unwilling to stay with them and she stayed 
with them for nearly six months, 

Held, that there was no abduction . {Zafar Ali, 

J. ) Kartar Singh v. The Crown. 90 I.C. 156= 

7 L.L.J. 217=26 P.L.R. 517= 
26 Cp. L.J. 1600= A.I.R. 1925 Lah. 406. 
— Ss. 499 & 500. 

Civil and Criminal Proceedings. 

Defence. 

English Law- 

Enquiry before publicadon. 

Essentials for conviction. 

Evidence and proof. 

Fair comment. 

Good faith. 

Imputation as to caste. 

Imputation of ingratitude. 

Imputation of insolvency. 

Insult or abuse. 

No personal remarks. 

Procedure. 

Publication. 

Public good. 

Sentence. 

Statement in suit or proceedings. 

Statement to a person in authority. 
Statement to public servant. 

Written defamation— Proof. 

Miscellaneous. 

— Ss. 499 & 500— Civil and Criminal proceedings* 
The difference between a criminal case and a civil 
suit founded upon libel is a difference not merely of 
form but is one of substance. {Sen, J.) Moham- 
mad Samiulla Khan v, BishuKath. 115 I.C. 119— 
26 A.L.J.760-A.LR. 1928 All. 316* 
——^Distinction between civil and criminal 
liability. 

There is a distinction between criminal and civil 
liability for defamation. Civil liability is to be deter- 
mined by the principles of English Law, but criminal 
liability is governed by the provisions of the Penal 
Code and by those provisions alone. 36 Mad. 216 
(F. B); 22 All. 234 ; 29 AU. 635 and. 48 Cal. 388 
(S.B.), Rel, on. {Daniels, J.) Mt. Champa ’Devi 
V, PiBBHU Lal. 92 LC. 429=24 A.L.J. 329 = 

27 Cr. L.J. 253=7 L.R.A* Cr. 6ii^ 
A.IJt. 1926 JdLS87. 
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— Ss. 499 & SCO— Defence. 

R umour* 

Publication of a defamatory “ rumour ” is as 
actionable as if the statement were published with- 
out qualification and it is no defence to a civil suit or 
criminal prosecution that the person who published 
the libel or slander did not originate it, but heard it 
or received it from another, nor is it a defence that 
it was a current rumour and the person publishing it 
hona fide believed it to be true, and, therefore, the 
editor of a newspaper is as much responsible for a 
defamatory letter published in his columns as if he 
had originally penned it. McPherson v. Daniels, 

10 B, & C. 263 ; Watkins v. Hall, (1868) 3 Q. B, 396 ; 
and DeCrespigny'v. Wellesle%, 5 Bing, 392, Rel. on, 
(Mears, C. J, and King, /.) Mohammad Nazir v. 
Emperor. 117 I.C. 355=30 Cr- L.J. 766= 

26 A.L.J. 509 = 9 L.R.A. Cr. 1C4= 

10 A.I.Cp.R. 145 = A.I.R. 1928 All. 321. 
—J ustification. 

The defendant in proceedings for defamation, 
whether in a civil suit or under S. 500, Penal Code, 
must for defence depend upon the facts of each parti- 
cular case which the defendant is certain can be 
proved by him or his witnesses. If there is no sub- 
stantial defence, an immediate apology in the widest 
and most unreserved terms may fairly be presumed 
to decrease the damages and lessen the punishment 
under S. 500, Penal Code. The facts may be so 
strong that occasionally it may happen that counsel 
can advise the client to “ justify.” That most dan- 
gerous plea should never be put forward unless there 
is a practical certainty of success, and, if no justifica- 
tion can be pleaded, no act shall be done and no 
question shall be put tending towards justification. 
(Mears, C, J, and King^ J.) Mohammad Nazir 
V, Emperor. 117 I. C. 355=30 Cp. L.J. 766 = 
26 A.L.J. 509=9 L.R.A.Cp. 104=10 A.LCr.R. 145 = 

A.I.R. 1928 All. 321. 

— Pro^ec^^o^^ under S. 132, Evidence Act, 
Ordinarily, it is for the witness to claim protection 
under S. 132 at the time of giving his self-criminating 
answer, and to prove it as a defence to a prosecution 
for defamation. (Kinkhede, A.J,C.) Surajmal v, 
Ramanath. 105 I.C. 820=28 Cp. L. J. 996= 

9 A.I. Cr. R. 204= A.I.R. 1928 Nag. 58. 

Exceptional case. 

Although it is for the prosecution to make out a case 
for conviction, the accused person has under S. 105, 
Evidence Act, to prove the existence of circumstances 
bringing the case within any of the general exceptions 
in the Penal Code, or in cases of defamation under • 
the special exceptions of S. 499, I. P. C. A, 1. R. 
1924 All. 299. Diss. from. {Kinkhede, A.J,C,) Suraj- 
MAn V. Ramahath. 105 I.C. 820=28 Cr-L.J. 996 = 

9 A.I. Cp. R. 204=A.I.R. 1928 Nag. 58. 

— Denial of statement. 

Even where the accused deny having made the 
statements alleged to be defamatory, they axe entitled 
to call evidence to prove that the allegations if made 
by them would bring them within one of the excep- 
tions of the section. {Das, J,) Abdul Aziz v. 
Fazal Raham* 113 IX. 816=12 A.I. Cp. R. 144 = 
30 Cr. L.J. 239= A.I.R. 1928 Rang. 167. 

^Ho publication^ 

A plea that though there was publication of 
the statement, there was no publication to person 
mentioned in the charge is a highly technical plea 
and the defect in the charge is curable under S. 537, 
Cr* P* C<ie, {Kincaid, J.C,) Tikam Das Mul- 
oiAjgn V. Emperor. 96 1.C. 499= 
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7 A. I. Cr. R. 21 = 27 Cp. L. J. 947= 
A. 1. R. 1927 Sind 58. 
— Ss. 499 & 500 — English Law. 

— : Doctrine of absolute privilege — Applicabilitym 

The English common law doctrine of absolute 
privilege does not obtain in the moflussil in India. 
S. 499 is exhaustive and if a defamatory statement 
does not fall within the specified exceptions it is not 
privileged. 40 Bom. 162 ; 40 CaJ. 433 and A. I. R. 
1921 Cal. 1 (S. B.), Foil. (Kinkhade, A,J,C,). 
Surajmal v, Ramanath. 105 I.C. 820= 

28 Cp. L. j. 996=9 A. I. Cp. R. 204= 
A. I. R. 1928 Nag. 68. 

--Privilege of advocate. 

Under the English Law, advocates have absolute 
and unqualified privilege in respect of questions 
asked in cross-examination. Advocates in India have 
not such unqualified and absolute privilege. 
(C. C, Ghosh and Cammiade, JJ,) M, BanerJEE v. 
Emperor. 134 I.C. 717 = 55 Cal. 85= 

28 Cp. L.J. 877=46 C. L. J. 227 = 
A. L R. 1927 Cal. 823. 

^Privilege of advocate. 

Under the Common Law of England an advocate 
can claim an absolute privilege for words uttered in 
the course of his duty as an advocate. But an advo- 
cate in India is not entitled to an absolute privilege, 
and m cases of prosecution for defamation his liability 
must be determined on reference to the provisions of 
S. 499. {Ross and Kulwant Sahay, JJ,) NiRSU 
Narayan V Emperor. 97 I. C. 354=6 Pat. 224= 
7 P. L. T. 608 = 1926 P* H. C. C. 314= 
27 Cp. L.J. 1090=A.I.R. 1926 Pat. 499. 
— Sb. 499 & 300— Enquiry before publication. 

— Duties of editors. 

An editor should be most watchful not to publish 
defamatory attacks upon individuals unless he tot 
takes reasonable pains to ascertain that there are 
strong and cogent grounds for believing the informa- 
tion, which is sent to him, to be true. (Mears, C, J, 
and King,J,) Mohammad Nazir t>. Emperor. 

117 I.C. 355=30 Cr.L.J. 766 = 26 A.L.J. 509 = 


9 L.R. A. Cp. 104=10 A.I. Cp. R. 146= 
A.I.R. 1928 All. 321. 

— Sb. 499 & 500— Essentials for conviction. 

-—Proof of language defamatory of the indivi- 
dual. 

Per B, B, Ghose, J , — The words complained of as 
constituting the ofience must be set out in the charge 
and proved before the accused can be convicted* 
When there is a denial the evidence in st^jport of the 
prosecution must be scrutinized. When spoken words 
are alleged to have constituted the ofience, a vety 
slight alteration of a word may give quite a different 
meaning to them. 

'Ber Buckland, J.'-n^he cardinal ruleiS ,that, the 
ofience consists in using language which othto, 
knowing the circumstances, would reasonably, think to 
be defamatory of the parson complaining of and in- 
jured by it, {Buckland, J,) on difference hetmen 
{Newbould and B, B, Ghose, JJ,) PRAtAP CniAt^PRA 
GuHA Roy v. Emperor. 90 |.c* 367a 

29 C.W.N. 904=42 C.L.Jf. m= 
26 Cr.L.J. 1339 = A.I.». 1925 1121. 

—Intention to cause hanun to re^imtim* 

A person commits defamation within of 

S. 499 who publishes any imputatkaniooncerniug any 
person intending to harm the. reputation of that per* 
son whether harm is dually oaused, or not, .A 


person who publi^es detos^atory matter against 
aaaotheir iiiacaBenot covered by any 
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tions cannot escape punishment on the ground that 
the reputation of the person attacked was so good 
or that of the persons attacking so bad, that serious 
injury to the reputation was not in fact caused. 
{Daniels tJ.) Ram Narain EmperoE. 

83 LC. 503 = 22 A.L.J. 639 = 

5 L.R.A.Cr. 119=26 Cr.L.J. 23 = 
A.I.H. 1924 Ail. 566. 
—-^Finding as to accused's belief about truth or 
falsity of a statement. 

In a case under S. 499 it is nocessary to find 
whether the accused had reason to believe that the 
defamatory statement made by him was true, though 
there may be a finding that it was actually untrue. 
(Ballifax, A, J. C,) Baga Mahar v. King- j 
Emperor. 76 LC. 393=25 Cr. L.J- 169= j 

A.I.R. 1924 Nag. 172. 
^--^^Intention to harm reputation’^ Actual harm, 
if necessary. 

For an offence under S. 499, I. P. C., there must 
be an imputation with reference to a person intending 
to harm the reputation against whom the imputation 
is made. It is not an essential part of the ofience 
that harm should be caused to the reputation of the 
person against whom the imputation is made. (Shah 
and Crump, JJ,) Alex Pimento v. Emperor. 

59 I.C. 202=22 Cr. L.J. 58=22 Bom. L-R. 1224. 

— Ss. 499 & 500— Evidence and proof. 

Woman alleged to have illicit pregnancy — 

Refusal to submit to medical examinaiion’’^Y a^lue 
of. 

It is well settled that in a defamation case based on 
an allegation that a woman has had illicit pregnancy 
she cannot be compelled to submit to a medical 
examination against her consent and her refusal to do 
so is not evidence against her : Agnew v. Jdbson, 
13 Cox. Cr. C. 625 : and Latter v. Brad dele, 50 
L.J.Q.B. 448, Rel. on. (Tek Chand, J.) Nathu Mal 
V, Abdul Haq. 123 I.C. 841=31 Cr. L.J. 584“ 

A.l.R. 1930 Lah. 159. 

•^Impressions of witnesses— V alue of. 

Per Mukerji, J„—Whete the question arises as to 
whether the words used were intended to harm or 
“had the effect of harming the reputation, the Court 
must be put in possession not only of the words used 
but also of the context in which they were used, in 
order to find the intention and the effect of the words. 
If the Court would accept instead of the words and 
the context, the “impression left on the minds of the 
witnesses it will be yielding its duty to witnesses 
with the result that the accused person will have no 
benefit of the opinion of the Court itself. Rainy v. 
Bravo, (1872) 4 P. C. 287, Rel. on. (Mukerji and 
King, JJ-) Bhola Nath v. Emperor. 

113 I.C. 213=51 All. 313=26 A.L.J. 1334= 
10 L.R.A. Cr. 1=11 A.I. Cr. R. 49 - 30 Cr- L.J. 101= 

A.I.R. 1929 All. 1. 
— -^Absence of printer in good faith at the time of 
printing seditious article — Value of , 

A declaration made by a person that he is the 
printer of a newspaper shall be sufficient evidence 
(unless the contrary is proved) as against that person 
that he was the printer of every portion of every 
issue of the newspaper named in the declaration. In 
order to escape liability the printer must prove that he 
was not the printer of any issue of the newspaper 
.which may form the subject-matter of legal proceed- 
* Absence from the place of printing in good 
iifeutliand without knowledge of the seditious articles, 
st^cient'frddence to the contrary, but not 
When the deelaced of a 


PENAL CODE (1860), Ss. 499 & 500— Fair com- 
ment. 

newspaper pleads absence in good faith, he should 
prove who was in fact the printer of the newspaper 
in his absence. 35 Cal. 945, Foil. (Mears, C, J. and 
King,],) Emperor v. Muhammad SiRaj, 

113 I.C. 742 30 Cr. L. J. 201 = 50 All. 806 = 
26 A.L.J. 746 = 9 A.I. Cr. R. 533=9 L.R.A. Cr. 81 = 

A.l.R. 1928 All. 400. 

Defamation of complainant. 

The first step that a complainant must take when 
commencing a prosecution or a civil suit for defa- 
matory publication is to satisfy the Court that he is 
the person aimed at by the article. (Mears, C, J, and 
King, J ,) Mohammad Na2ir v. Emperor. 

117 LC. 355 = 30 Cr. L.J. 766=26 A.L.J. 509= 
9 L.R.A. Cr. 104=10 A.I. Cr. R. 145 = 
A.l.R. 1928 All. 321. 

—Malice. 

The question whether upon the facts found or 
proved, malice has been established is a question of 
law. (Ross and Kulwant Sahay, JJ.) Njrsu 
Narayan V. Emperor. 97 I.C. 354=6 Pat. 224= 
7 P.L.T. 608=1926 P.H.C.C. 314=27 Cr. L.J. 1090= 

A.l.R. 1926 Pat. 499. 

Circumstances qf hearers. 

Per B, B. Ghose, /.'~-All circumstances which 
were apparent to the by-standers at the time the 
words were uttered should be put in evidence, so as 
to place the jury as much as possible in the position 
of such by-standers, and then it is for the jury to say 
what meaning such words would fairly have conveyed 
to their minds. We should not construe the words 
as we would a document of title according to rules of 
construction of deeds, specially when the words 
spoken have not been proved with certainty, and we 
have to decide not merely whether the words are 
defamatory but also whether the words refer to the 
complainant. (Buckland,].) on difference between 
(Newbould and B, B- Ghose, JJ.) Pratap Chandra 
Guha Roy v. Emperor. 90 I.C. 387= 

29 C.W.N. 904 =42 C.L.J. 178=26 Cb. L.J. 1539 = 
A.LR. 1925 CaU 1121. 

Plea of truth — Rotes by accused of persons 

complaining against complainant. 

Per B, B, Ghose, J, — At the trial the accused is 
entitled to prove the notes of statements of com- 
plaints against the complainant taken down by him 
when he went to the locality as evidence of his good 
faith, and these are rfele“7ant on the question although 
the persons who made the statements are not 
examined. (Buckland, J.) on difference between 
(Newbould and B, B, Ghose, JJ.) Pratap Chandra 
Guha Roy v. Emperor. 90 LC. 387= 

29 C.W.N. 904=42 C.L.J. 178=26 Cr. L.J. 1539 = 
A.I JEt. 1925 Gal. 1121. 
— Sb. 499 & 500— Pair comment. 

Wilful misrepresentation or misstatement 

without due enquiry — No fait comment. 

There is a distinction between “fair comment” 
based on well known or admitted facts and the asser- 
tion of unsubstantiated facts for comment. Where 
comment is made on allegations of fact which do not 
exist, the very foundation of the plea disappears. A 
wilful misrepresentation of fact or any misstatement 
which an editor could have discovered to be a mis- 
statement if he had made proper enquiries cannot 
support the plea of “fair comment” as an editor 
must make due enquiries as to its truth before 
disseminating the statement, of those facts. (BngUsh 
case-law considered.) (Perdval, J, 0, and Rup- 
: Chanda A* J. C.) Mir Allahbux Khan 
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116 I.C. 99 = 23 S.L.R. 216=30 Cr. L.J. 548 = 
12 A.I. Cr. R. 365 = A.LR. 1929 Sind 90. 

— Comment based on misstatement of factsr^ 

No fair comment. 

Allegations on the ground of fair comment cannot be 
justified the moment it is shown that the criticism is 
based upon a misstatement of facts, Walsh, A, C. J, 
and Pullan, J,) Bhagwan Das v. Emperor. 

98 LC. 481=7 L.R.A.Cr. 201=27 Cr.L.J. 1361 = 

7 A.I.Cr.R. 3=A.I.R. 1927 All- 116. 
— — — Imputing motive to conduct — No fair com- 
ment. 

Every one has a perfect right to criticise a man’s 
public conduct, to denounce its impolicy and even to 
denounce its folly or its absurdity or the mischievous 
consequences which will result from it. But a line 
must be drawn between hostile criticism on a man’s 
public conduct and the motives by which that 
conduct may be supposed to be influenced. {Kennedy, 
J, C. and Madgavkar, A.J. C.) Hiranand v. Empe- 
ror. 76 I.C. 230 = 25 Cr.L.J. 134 = 17 S.L.R. 245 = 

A.I.R. 1924 Sind 129. 

— Ss. 499 & 500— Good faith. 

•^-'-~‘Meaning — Ignorant and timid man prefer- 
ring cofnplaint to Magistrate — Object being to 
protect himself, not to injure others — Offence under 
i>, 500, 1,P,C», if constituted. 

Good faith in the ninth exception to S. 499, I.P.C., 
requires not logical infallibility but due care and atten- 
tion, In determining whether due care was taken by 
the accused allowances have got to be made, his 
capacity to reason, the circumstances under which he 
was placed and the occasion which necessitated his 
making the imputations. Where a comparatively 
ignorant and timid man apprehending harrassment by 
the complainant presented a petition to a Magistrate 
and he was prosecuted for allegations contained there- 
in, held, that the accused apparently acted more to 
protect himself than to injure others and that con- 
sidering the circumstances under which he acted, the 
conviction under S. 500 was not sustainable. {Muker- 
jij,) YadAliv. Emperor. 51 C.L.J. 472= 
34C.W.N. 1070=A.I.R. 1929 Cal. 779. 

— -Finding by Appellate Court — Interference in 

revision — Bona fide statement — Prosecution in res- 
pect of — Whether opposed to public policy. 

Where the Appellate Court found that the plea of 
good faith was made out so as to render Exceptions 8 
and 9 of S. 499, 1.P.C., applicable, held, that the High 
Court will not interfere with that finding in revision. 
Held also that it is against public policy to prosecute 
complainants for statements contained in petitions 
presented in good faith for their protection. (Curgen- 
ven, J,) SvED Jaffar Sahib v. Emperor. 

1929 M.W.N. 598. 

-—Exceptional case. 

Exception 10, S. 499, deals with cases, for instance, 
where one man warns another against employing a 
third person in his service saying that he is a dis- 
honest person and does not refer to the case where 
one man says of another that he married a woman 
who had been* married before. {Cuming, J,) Hari- 
PADO Baidya V, Emperor. A.LR. 1930 Cal. 645. 
•———A European lady living with S as wife and 
subsequently marrying him — She making attempts 
to murder her husband^Her father-in-law making 
statements that she was insane and likely to cause 
danger to her husband and that she was ‘ man- 
mad '•^Applicabilty of exception. 

Wife of certain Mr. Thomson, became an intimate 
friend of certain military ofi&cer S, Rajput by caste, 
yrhile he.wasat Allahabad, and afterwards in the 
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lifetime of her ‘husband the two met secretly. On 
the death of Mr, Thomson the two met openly and 
began to live as husband and wife. One illegitimate 
child also was born. When the Officer was posted at 
Quetta she too followed him there. Thereafter S was 
sent to Moradabad for his training, having been 
transferred to the Political Department. Then the 
two were married secretly. The head of the train- 
ing institution having come to know that S was 
living with a European lady who was reputed not to 
be his wife pressed for disclosure of their relationship 
and the fact of marriage was at last disclosed. 
Thereupon S was reverted to regular military depart- 
ment. In the meantime the couple was not living a 
happy life and it was found that the wife had made 
several attempts either for suicide or for murder of 
her husband. Th^ couple then went to Delhi where 
the father of S was living, and then again returned 
to Moradabad. The father of S then went to Moradar 
bad and interviewed the head of the training insti- 
tution and also the District Magistrate. During the 
interview he defamed wife of S firstly by saying that 
she was of unsound mind and, therefore, likely to 
murder her husband, and secondly that ^e was of 
loose moral character and the word used was a 
** man-mad ”, She then complained for defamation. 

Held, that the first statement though defamatory 
was covered by Excep, 9 to S. 499 inasmuch as the 
statement was made in good faith and for the prose- 
cution of his son’s interest. While the second state- 
ment was not meant to serve any useful purpose and 
there was no justification for charging the com- 
plainant with sexual immorality. It did not, there- 
fore, come within the operation of Excep. 9» 
(Mukerji and King, JJ.) Bhola Nath v* Emperor. 

113 I.C. 213=51 AU. 318=26 A.L.J.1334« 
10 L.R.A. Cp- 1=11 A.I. Cr. R. 49« 
30 Or. L.J. 101=A.I.R. 1929 All. 1* 
Mere belief in good faiih-^If suffidenU 

Exception 9, S. 499, only means that a man who 
makes an imputation in good faith and makes that 
imputation for the protection of the interest of himself 
or of any other person is outside the operation of 
S. 499, 1.P.C. There is no justification for reading 
the exception as meaning that if the person making 
the imputation believes in good faith that he has 
been acting for the protection of the interest of him- 
self or any other person, he is not liable. 3 All. 815, 
Appr. {Mukerji and King, JJ), Bhoea Nath v. 
Emperor. 113 I.C. 213=51 All. 318= 

26 A.L.J. 1834=10 L.R.A. Cr. 1=11 A.I. Cr. R. 49= 
30 Cr. L.J. 101 = A.LR. 1929 AIL 1. 

— Privilege, 

A finding of privilege is not a finding of good faith. 
{Daniels, J,) Mt. Champa Devi v, ftRBHU Lal. 

92 LC. 429=24 A.L.J. 829=27 Cr. L-J. 253= 

7 L.R.A. Cr. 64= A.LR. 1926 AIL 287* 
^■—Interest in making allegations^Exception, 

Where a lawyer’s notice was sent on behalf of the 
widow of a deceased Hindu in which the accused waa 
charged with criminal breach of trust , and theft of 
the properties of the deceased and he was threatened 
with civil and criminal proceedings and the accused 
sent in his reply thrpugh a Vakil alleging that the 
widow was living an adulterous life and that she was 
discarded owing to her such conduct by her .husband 
and that her daughter was not the daughter of the 
husband and that she had never lived with t|ip de- 
ceased for about twenty-five years and the ^ui^ed, 
who was the deceased’s nephew, claimed under a 
Will by the .deceased, held, mat Exception 9 ap- 
plied to the <?ase.' The aQCT;ised being di^e^tly: jptereet’ 
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ed in making these allegations the terms employed 
were not too violent for the occasion or disproportion- 
ate to the facts. (Odgers, J.) Sankamma v, Govinda 
Chetty. 85 I.C. 44=20 H.L.W. 779 = 

26 Cr.L.J. 428 = A.I.E. 1925 Mad. 246. 

Complaint bona fide to a proper officer — Uo 

offence.’ 

“Communications addressed in good faith to per- 
sons in a public position for the purpose of giving 
them information to be used for the redress of grie- 
vances, the punishment of crime or the security of 
public morals are privileged provided the subject- 
matter is within the competence of the person addres- 
sed”. Where the communication was not addressed 
in good faith and was unfounded, malice in law must 
be presumed and the privilege disappears. {Kanhaiya 
Lai, J.) ' Bindeshwari Prasad u. Hamuman Pra- 
sad. 79 I.C. 640-22 A.L.J. 65 = 

, 5 L.R.A.Ciy. 95=A.I.R. 1924 All. 445. 
— Ss. 499 & 500 — Imputation as to caste. 

— Consequent ex-communication — Defamation, 

An imputation which leads to the ex-communication 
of a person from his caste is defamatory to him if he 
had not been guilty of committing the act. (Cuming, 
J.) Hakipado Baidya V, Emperor. 

A.I.R. 1930 Cal. 645. 

Ouicaste, 

^ Imputation to a Hindu that he is an outcaste is 
defamatory and is not covered by S. 95. (Dalai, J.) 
Mohan Lal v. Ram Charan. 108 I.C. 690= 

26 A.L.J. 361 = 9 A.I.Cp.R. 298 = 
9 L.R.A.CP. 44 = 29 Cr.L.J. 451= 
A.I.R. 1923 All. 218. 

-i — ^Ouicaste — Defamation--' Scope of Expl, (4), 

A person making a statement without cause that a 
Mahomedan was ex-communicated or outcasted is 
guilty- of the offence of defamation under S. 499. 

Gaste in S. 499, Expl. (4), is not confined entirely to 
Hmdus and refers to any class who keep themselves 
socially distinct or inherit exclusive privileges. (Jack- 
son, J,) Yusuf Beg Sahib v. Maliq Mahomed 
Syed Sahib. 99 I.C. S43 = 25 M.L.W. 857 = 

28 Cr. L.J. 207 = A.LR. 1927 Mad- 897. 

Calling a person a sweeper by reason of his 

having associated with sweepers — Defamation, 
Where an imputation made clearly suggested that a 
person was not fit to be associated with, as he had be- 
come a sweeper by reason of his having joined a pro- 
cession or shaken hands with the sweepers, 

. jBTcW, that the imputation is defamatory and is not 
privileged. It would be privileged if it had been a 
decision arrived at by a panchayat of the caste. 
(Kanhaiya Lal, J,) Khamani v. Emperor. 

92 I.C. 584-24 A.L.J. 171 =6 L.R.A.Cp. 207= 
27 Cr. L.J. 296=A.I.K. 1926 All. 806. 
— -^Informing.caste people of ex-communication^ 
No offence, 

, Where a person was outcasted and the accused in- 
fbrmed some persons of his caste not to take water 
from the han^ of that person and that if they did so 
they will be ex-communicated, held, that no oflfence 
was committed. (Stuart, J,) Umed Singh v. Empe- 
ror. 77 I.C. 824=22 AX.J. 79 = 

5 L.R.A.Cp. 55=25 Cp. L.J. 472- 
« ^ A.I.R. 1924 All. 694. 

-‘^^^^-^—dEx-comfimnication by Sahha of community 
dfher notice to complainant-'— No malice — No defa- 

*‘^Wf£ete the facte were thait the accused as the head 
to which complainant was then sub- 
e-f the ' Charge against him 
giveiiv Ertade- iio attempt to 
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meet and they then, according to the usual procedure 
when an accused party fails to appear to answer to a 
charge, passed an order of ex-communication and in 
accordance with the usual procedure imparted that' 
fact to the heads of the community in other places in 
the usual form containing a brief and accurate state- 
ment of what had occurred, and there was no sugges- 
tion of any publication to any persons who had not a 
right by virtue of their caste position to know of the 
fact. 

Held, that there was no malice however defective 
that procedure might appear to more judicial minds; 
that the accused were acting in good faith and in the 
interests of their community and that the accused 
were fully protected by the ninth exception to S. 499. 
(Wallace, J,) Ayyaswami Iyer v. Thirumalai 
Iyer. 83 I.C. 999 = 19 M.L.W. 639= 

1924 M.W.N. 541= 26 Cp. L.J. 215= 
A.I.R. 1924 Mad. 670=47 M.L.J. 8. 
—Ss. 499 & 50C— Imputation of ingratitude. 

It is a question of opinion in each case whether 
a charge of ingratitude is defamation. (Odgers and 
Hughes, JJ,) K. Burke v. T. C. W. Skiff, 

81 I.C. 129 = 18 M. L.W. 718=33 M.L.T. 168 = 
1923 M.W.N. 913=25 Cr. L.J. 641 = 
A.I.R 1924 Mad. 340=45 M.L.J. 754. 
— Ss. 499 & 500 — Imputation of insolvency. 

Calling a person discharged bankrupt and 
gambler convict, in an affidavit, amounts to defama- 
tion. (Kincaid, J, C.) Tikamdas Mulchand v. 
Emperor. 96 I.C. 499=27 Cp. L.J. 947= 

7 A.I. Cp. R. 21 =A.I.R. 1927 Sind 58. 

— Trader, 

An imputation of insolvency against a person in the 
way of his trade is per se defamatory. Robinson v. 
Merchant, (18^5) 7 Q. B. 918, Rel. on. (Rupchand 
Bilaram and Tyabji, A.J,C$.) Bhikachand v. 
Emperor. 98 I.C. 124=21 S.L.R. 130 = 

27 Cr. L.J. 1276= A.I.R. 1927 Sind 54. 

— Proof of actual harm — If necessary. 

Publishing an imputation intending to harm, and 

knowing and having reason to believe that such impu- 
tation would harm the complainant’s reputation is 
enough. It is not necessary under S. 499 to prove 
that actual harm ensued. Davar, J., in 17 Bom. 
L. R. 82, Dissented from 28 Cal. 63 and 22 Bom. 
L. R. 1224, Foil. 

Where accused, in a petition to the Commissioner, 
called the complainant a discharged 'insolvent and a 
convicted gambler, 

Held, that he was guilty under S. 499. 
(Kincaid, J, C,) Bhikchand v. Emperor. 

96 I.C. 116-27 Cp. L. J. 8e8=A.LR. 1926 Sind 258. 
— Ss* 499 & 50C— Insult op abuse. 

Petty offenoer-Inierference by Criminal 

Court. 

Complainant’s counsel S cited an authoriity but he 
could not find his book at the time of argument. 
Complainant asked him to search for the book in the 
accused’s books thinking that it might be mixed up 
with-them. Accused who heard the suggestion re- 
sented it and said to S that he was not in the habit 
of stealing like him. 5 filed a complaint under 
a 500. 

Held, that the accused’s reply was not defamation 
because he did not mean to call him a habitual thief. 
It is at the most akin to abuse. The matter was 
too petty to be brought into the Criminal Court. 
(Jai Lal,J,) Jas RaJ JogqA v. Emperor. 

115 Wr 72*?3a iL.J. «70^=A.LR, 1929 LflSi. m* 
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abuse. 

— No doubt a mere abuse is not ordinarily a defa- 

mation, but the fact that the words used by the writer 
are of abuse does not of itself take the article out of 
the definition of defamation, if taken as a whole it is 
calculated to harm the reputation of the complain- 
ant. {Shadi Lai, CJ,) Inayat Shah t;. Emperor. 

112 I.C. 772=30 Cr.L.J. 4 (Lah). 

— — '^Inviting a person to dinner and asking him 
to leave place when he attends without any im^ 
putation'^No offence. 

Criminal law is not meant to punish every insult, 
however grievous, offered by one person to another- 
in the course of social relations, and, therefore, 
where a person invites another for a dinner and asks 
him, when he attended, to leave the place without 
any sort of imputation, his condhet may be reprehen- 
sible from a social point of view, but there is no 
element of criminality in it, {Walsh, J.) Faqir 
JULAHA V. King-Emperor. 98 I.C. 606= 

24 A.L.J. 893=7 L.R.A. Cr. 164=27 Cp.L.J. 1390= 

A I.R. 1926 All. 711. 

-falling a person aheast and a pig. 

Per B. B. Ghose,J, — General words of -abuse may 
not be defamatory, but to speak of a person that he 
is a beast and a pig in his conduct is defamatory. 
{Buckiand, J,) on difference between (Newbould 
and B. B. Ghose,JJ,) Fratap Chandra Guha Roy 
V, Emperor. 90 I.C. 387=29 C.W.N. 904= 

42 C.L.J. 178 = 26 Cp.L.J. 1539= 
A.I.R. 1925 Cal. 1121. 

— ^Ss. 499 & 500— No personal remarks* 

'•‘"^^Defamation of newspaper, 

A newspaper is not a person, and therefore it is not 
a criminal offence to defame a newspaper. Defama- 1 
tion of a newspaper may in certain cases involve 
defamation of those responsible for its publication. 
(Heald, J.) Maung Sein v, King-Emperor. 

99 I.C. 347 = 28 Cr.L.J. 133=4 Rang. 462= 
A.I.R. 192/ Rang. 43. 
^—~^Rjputation, damage to^Corporation — XJnlaw- 
ftil preferencc^Loss — Damage to property rather 
than to reputation . 

A corporation cannot well suffer damage in mind 
or body. An incorporated company may have a re* 
putation for the good conduct of the business or 
undertaking of the company and the company’s repu- 
tation may be quite distinct from that of any of its 
officers however highly placed. Allotment of excess 
wagons to one colliery by malpractices of clerks of a 
railway company causes damage of its reputation but 
the damage is too remote. The damage is indirect 
and ulterior rather than the direcfnatural or probable 
consequence of the action which the company was 
deceived into taking. The direct consequence of 
one colliery getting more than its fair share of 
wagons is that of getting less than their fair share. 
If a suit might have been brought against the com- 
pany for damages for undue preterence, such a 
possibility under S. 415 would come under the head 
of damage or likelihood of damage to property and j 
not of damage to reputation. (Richardson and 
Suhrawardy, JJ.) Supdt. and Remembrancer of I 
Legal Affairs, Bengal v, Manmatha Bhusan 
Chattbrjl 84 LC. 854«51 Cal. 28D-‘ 

28 C.W.N* 160=26 Cp. L.J. 330-- 
A.I.R* 1924 Cal. 495. 
■* — ^Violent expressions .in reply to attack^No 
offence,, 

Where in reply to a book written *by the complai- 
nant the ecctised wrote a book in reply, matters dealt 


PENAL CODE (1860), Ss. 499 & SOO—Procedupe. 

with being highly controversial religious matters, and 
in expressing his opinion the accused used very vio- 
lent expressions but did not assail the personal cha- 
racter or the respectability of the complainant. 

Held, there was no defamation. (Madhavan Hair, 
J,) Kumaragurudasa Swamigal V, Krishna- 
swami Mudaliar. 89 I.C. 144= 

1924 M.W.N* 768 = 26 Cp.L.J. 464= 

A J.R. 1924 Mad. 898=47 M.L.J. 664. 

— Ss. 499 & 500 — Procedure. 

Allegations of defendant or accused — Oppofr- 

tunity to plaintiff or complainant to meet them. 

It is the practice of the Allahabad High Court in 
appeal to give little or no weight to the allegations 
or charges of a defendant or accused if they ought to 
have been put to the plaintiff or complainant or his 
witnesses and have not been so put, A plaintiff or 
complainant has an absolute right to know exactly 
the allegations or charges upon which the opposite 
side are going to rely and they must be put to him or 
to his appropriate witnesses clearly, specifically and 
with the utmost plainness, so that he may ^ have an 
opportunity of admitting them wholly or in part, or 
denying them wholly or in part, and of calling wit- 
nesses to rebut such allegations or charges as he 
denies. (Mears, C, J , and Kendall, J,) Emperor 
V, Jhabbar Mal. 115 I.C, 872=26 A.L.J. 196= 

9 L.R.A. Cr. 90-10 A. I. Cp. R. 101 = 

30 Cp. L. J. 530= A.I.R. 1928 AIL 222. 

Opportunity to accused to explain. 

The greatest care ought to be taken 'to enquire 
into the circumstances and an opportunity should be 
I given to the party accused of such offence to offer 
explanations before summons is issued. 

Where the Magistrate made no enquiry into the 
matter before issuing summons and called upon the 
accused who was a respectable pleader to prove good 
faith although there was no allegation of malice or 
any private motive against him and although the 
statement made for a relevant purpose was under 
instructions from his client and when the responsibi- 
lity was fully accepted by the client, the proceedings 
were quashed. A. I. R. 1927 Cal. 823, Foil. 
(C. C. Ghosh and Gregory, JJ.) Na^ir AHMAD 
Togeshchandra Banerji. Ill LG. 969= 

29 Cp* L.J. 889 = 11 A.LCp,R. 166 (CaL) 

Con%plaint under Secs, 193 and 211, 1, C, 

— Power of Magistrate to frame charge under 
Sec, 500, 1.P.C. 

Where the complaint purported to be under Ss. 193 
and 211, Indian Penal C^e, but the Magistrate^ after 
hearing the evidence, framed the charge of defamation 
under S. 500, Indian Penal Code^ and convicted the 
accused under that section. 

Held, it is quite sufficient that the complaii^t 
shall state the true facts in his own language, and it\i$ 
for the Magistrate to apply the law to those faots. If, 
in the opinion of the Magistrate, the offence disclosed 
fell under S. 500 , Penal Code, the Magistrate waa ^ 
liberty to proceed and frame a charge un/deor - ih^ 
section, provided the complainant satisfied the cflftldi- 
tionsof S. 198 of the Cr. P. Code whaitever 
have been the section of the Penal Code recUed.in 
the complaint. 10 All. 39 ; 27 Mad* 61 ; 29 Cal. ‘41S, 
List. 23 P. R. (Cr.) 1895, Foil. (Le Rbssignc4 emi 
Forde, JJ,) Mt, Naurati v. Emperor. * ^ 

95 LC. 868=6 Lab* 376?«a6 W- 

27 Cp* L*J. 763-A.LR. 1926JSiak. WL 
— -^Prosecution for statement in pl^i^mt'^San^r 
tion, . ' ^ J 

The ordinary remedy of the person who hes bad a 
false suit brought ag^finst him is to apply to.the 
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PENAL CODE (1860), Ss. 399 & 500— Publication, 
to prosecute the plaintifi under S. 209, Indian Penal 
Code. As a general rule it is undesirable that people 
should be hampered in their access to the Courts and 
in getting justice by the fear that if they are unsuccess- 
ful they may be prosecuted for defamation and 
therefore all Courts should be careful when a com- 
plaint of defamation is filed in respect of proceedings 
in a Civil Court to see whether the provisions of 
S. 209 and of the Criminal Procedure Code gene- 
rally have not been evaded. {Kennedy J ,C. and Aston. 
A.J.C.) Gangoomal Walad Kaloomal v. Emperor. 

86 I.G. 1005=18 S.L.R. 83=26 Cr. L.J. 841 = 
A.I.R. 1925 Sind 263. 

— Ss. 499 & 500 — Publication. 

^—Sufficiency of proof— Delivery of newspaper 
within the postal area over which Court has juris- 
diction. 

To prove publication of a libel through newspapers 
it is sufficient to prove that the paper was delivered 
within the postal area over which the Court had juris- 
diction and it need not be proved that the article was 
read by some particular person. The analogies of 
letters sent through the post to private persons and no 
proof tendered at the trial-that the addressees had read 
the contents are not good analogies as newspapers are 
governed by a different rule. Newspaper is a commo- 
dity meant for reading and it should be assumed that 
it was so read. 15 Bom. 286, Foil. {Mears, C.J, jand 
Kendall, J.) Emperor v, Jhabbar Mal. 

115 I.C. 872=30 Cp. L.J. 530=26 A.L.J. 196 = 
9 L.R.A, Cr. 90 = 10 A.I. Cr. R. 101= 
A.I.R. 1928 All 222. 

Proof of act which had the quality of com" 

municating to third persons. 

No doubt, one of the elements of the offence of 
defamation is that the imputation complained of should 
be made or published by the accused and the onus of 
proving it is on the prosecution. In the case of a 
defamatory libel that element is however sufficiently 
proved when there is evidence that the accused in- 
tentionally did any act which had the quality of com- 
municating to a third person or persons generally the 
alleged libel. And it is not necessary for the prosecu- 
tion either to allege or to prove that the act of the ac- 
cused was directed at communicating the libel to any 
specified person or persons or that the libel, as a 
matter of fact, was brought to the notice of such 
person or persons. Swearing an ajBfidavit containing 
Ubel and using it in Court is sufficient publication. 
{Rupchand Bilaram and Tyabji, A.J,Cs,) Bhika- 
CHAND V, Emperor. 98 I.C. 124=21 S.L.R. 130= 
27 Cr. L J. 1276= A.I.R. 1927 Sind 54. 

— — Posting of letter — Place of publication — 
Moral maxim as to ingratitude on letter to com- 
plainant^Ko defamation, 

.A letter is deemed to be published both where it is 
posted and where it is received. It is a question of 
opinion in each case whether a charge of ingratitude 
is defamation. 

. Where on an envelope sent by the accused to the 
complainant there is a strongly worded moral maxim 
against ingratitude but there is nothing in the writing 
to connect it with the complainant or to show that 
any people understood it in a defamatory light, it is 
not defamation. 

“ Whei« A sends to the complainant a letter stating 
tliat he<{A) had received it from the accused but A’s 
covering letter is not produced and A was not examin- 
ed and there was no other evidence that the accused 
the' letter , except the complainant^s alleged 
that'there was no eujidfent to 


PENAL CODE {I860), Ss. 499 & SOO— Sentence, 
support complainant’s case. {Odgers and Hughes, 
JJ,) K. Burke v. T. C. W. Skipp. 81 I.C. 129= 
18 M.L.W. 718=33 M.L.T. 168 = 
1923 M.W.N. 913=26 Cr. L.J. 641 = 
A.r.R. 1924 Mad. 340=45 M.L.J. 754. 

— Ss. 499 & 500— Public good. 

Statement that person was outcasted. 

If a person really is out-casted a statement to the 
members of the brotherhood that he was out-casted 
is for public good. So long as caste prevails, any 
attempt to minimise, ignore or brush on one side 
existing regulations, existing sanctions or respect for 
existing decisions must be regarded from the Indian 
point of view as contrary to • the public good. 
{Walsh, J,) Umed Singh v. Emperor. 

77 I.C. 183=46 All. 64 = 21 A.L.J. 765= 
4 L.R.A. Cr. 221=25 Cr. L.J. 327 = 
A.I.R. 1924 All. 299. 

Absence of good faith — Effect, 

Where on flimsy materials the accused charged a 
doctor with conspiracy in.drugging a certain person so 
as to render him unconscious and to cause him to be 
taken to cremation and where the accused had not 
made any enquiries before the publication of the charge 
or had not at his disposal or within his knowledge any 
of the materials which he produced at the trial, held, 
that he was not protected by the 9th exception as he 
had not made it in good faith, and as good faith was 
not established it was not strictly necessary to consi- 
der if the public good was involved. Certain evidence 
produced at the trial cannot be used to establish due 
care and attention unless the evidence was in the 
possession of the accused when he made the state- 
ment. (Greaves and Panton, JJ,) SuPDT. and 
Remembrancer of Legal Affairs, Bengal v, 
Purna Chandra Ghosh. 88 I.C. 631 «* 

28 C.W.N. 579=26 Cr. L.J. 71= 
A.I.R. 1924 Cal. 611. 

— Ss. 499 & 50C— Sentence. 

Publishing defamatory matter under guise of 

rumours — Accused not expressing regret but further 
aggravating the offence — Severe sentence. 

At a time when Hindu-MahomeSan differences were 
very acute a Mahomedan editor published an article 
under the guise of rumour containing defamatory mat- 
ter against the complainant who was of perfectly good 
character, perfectly good reputation, respected in the 
town in which he lived, a man of position and a man 
very closely identified with the activities of the Hindu 
religion. In the article be was charged with having 
poisoned his own son and of having done that because 
tibe son had wished to become a convert to Islam, On 
being asked by several persons as to what the pub- 
lication in the newspaper meant, the complainant 
wrote a letter to the accused in which he set out for- 
cibly, but quite properly, his feelings of the false and 
malicious and defamatory attack which had been 
made upon him and the members of his family. He 
set out certain conditions upon which he would refrain 
from seeking his remedy against the accused in the 
civil and criminal Courts. Thereupon the accused ins- 
tead of expressing at once by a personal letter and in 
his paper the utmost regret for its publication wrote a 
letter aggravating the magnitude of the offence. 

Held : that the sentence of six months’ simple im- 
prisonment was not in any degree adequate for the 
offence committed and that a more severe sentence 
should have been passed. {Mears, C, J, and King, J,) 
Mahammad Na2iR V, Emperor. 117 I.C. 355= 
30 Cl*. L.J. 766=26 A.L.J. 509=9 L.R. A.Ci?. 104= 
10 A4* Cif.R. 145«A.LR. 1928 AIL 321, 
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’^Article calculated to stir up communal feel- 

ings^Editor a tool in hands of proprietor hearing 
ill-will towards complainant — Light sentence. 

An editor of a newspaper who at a time of intense 
communal tension first publishes a false and fabricat- 
ed account of an innocent social function in terms 
calculated to stir up communal feelings and then 
maliciously and incorrectly gives out that the false in- 
formation on which the publication was based, had 
been supplied by a person who had in fact never 
done so, cannot be lightly dealt with. But where the 
editor is a mere tool in the hands of a proprietor who 
bears ill-will towards the complainant, and the pro- 
prietor admits that he wrote the article, lenient view 
should be taken in awarding punishment, though the 
mere circumstance that such an editor is not the 
writer of the article or is a dummy editor is no 
ground by itself for reduction of the sentence. (Tek 
Chand, J,) Aziz Ahmad v. Empeeoe. 110 I.C. 236 = 
10 A.I. Cr.R. 437 = 29 Cr. L.J. 684 = 
A.I.R. 1928 Lah. 865. 

— Ss. 499 & 500— Statements in suit or proceed- 
ing — By Counsel. 

* presumption of instruction and good faith. 

It is the duty of a Court, when complaint is made 
against an advocate for having used defamatory 
words, to ordinarily presume that the remark or ques- 
tion was made on instructions and in entire good faith. 
A.I.R. 1927 Cal. 823, Foil. (C. C, Ghosh and Gre- 
gory, J/.) Nazir Ahmad v, JogeshchaNdra Baner- 
Jl. Ill I.C. 569=29 Or. L.J. 889 = 

11 A.I. Cr.R. 156 (Cal.). 

— Imputation on character of wiiness^Pre^ 

sumption of instruction. 

It is not defamatory to make an imputation on the 
character and position in life of a witness, provided 
that the imputation is made in good faith and for the 
protection of the client who has engaged the advocate. 
The presumption therefore is that a question asked in 
cross-examination making an imputation as regards a 
witness affords no ground ordinarily for a criminal i 
prosecution and that it is the duty of a Court when a I 
complaint is made against an advocate for having used 
defamatory words that it should ordinarily be pre- 
sumed that the remark in question objected to was 
made on instructions and in entire good faith. No 
doubt there may be circumstances which may show 
that the question or remark objected to was made 
wantonly or from malice or from private motive, 
but the greatest care ought to be taken to 
enquire into the circumstances and an opportunity 
should be given to the party accused of such offence 
to offer explanations before summons is issued. 
(C. C. Chose and Commiade, JJ.) M. BannerJee v. 
Emperor. 104 I.C. 717=53 Cal. 85= 

28 Cr. L.J. 877 = A.I.R. 1927 Cal. 823. 
— to witness without good faith, 

A pleader must use a certain amount of common- 
sense and caution in asking a defamatory question. 
There may be cases where, under proper instructions, 
he is entitled to ask questions which are defamatory to 
the person, so as to impeach his credit. 

But where the questions were asked with utter reck- 
lessness, and without regard to seeing whether there 
was any truth in them* and with absolute disregard of 
whether he was entitled to ask them or not and they 
were asked not for the good of the case but with no 
other view than publicly to injure the reputation of 
the witness. 

Heidi that the questions were asked in absolutely 
l>ad faith. {Duval and JRoy, JJ,) Fakir Prasad 


PENAL-CODE (1860), Ss. 499 & 500— Statements 
in suit or proceeding— By Counsel. 

Ghose V. Kripasindhu Pal. 101 I.C. 600= 

54 Cal. 137=28 Cp. L.J. 472=A.I.R. 1927 Cal. 303. 

Privilege— Presmnption of good faith. 
Utterances calculated to be defamatory by a lawyer 
in the course of his professional duties and required by 
his duty to his client are absolutely privileged: 10 Mad. 
28 (F. B.) Foil. 

When a lawyer acting in the course of professional 
duties makes a prima facie defamatory statement, 
good faith is to be presumed and bad faith is not to be 
assumed unless there is independent allegation or 
proof of private malice : 19 Bom. 340 ; 41 Cal. 514 ; 
and A.I.R. 1925 Rang. 345, Rel. on. 

Even the presence of malice will not override the 
presumption of good faith where the statement made 
was obviously necessary in the interests of the client 
and when the lawyer could not omit to make it with- 
out gravely imperilling the interests of his client and 
would in fact not be discharging his duty to his client 
unless he made it. 

Where the pleader defending an accused against 
a charge of making a defamatory statement against 
the complainant that the latter had infected his wife 
with venereal disease, made an oral statement in argu- 
ments that the defamatory statement was in substance 
true and had been set out as a fact in a reported judg- 
ment of the High Court and put the same statement 
in the written notes of arguments and thereupon a 
complaint of defamation was preferred against the 
pleader. 

Heidi that as the publication complained of was 
imperatively necessary for the conduct of the cases in 
which the pleader was appearing professionally, the 
statements were made in good faith and could not be 
made the subject of a charge of defamation, i^allac/e^ 
/.) Anwaeuddin V. Fathim Bai Abidin. 

100 IX. 537=50 Mad. 667=25 M.L.W. 296 = 
38 M.L.T. 130=1927 M.W.N. 164= 
28 Cr. L.J. 313= A.I.R. 1927 Mad. 379= 
52 MX.J. 269. 

— Privilege — Duty of prosecution to prove 
malice. 

The liability of a pleader charged with defamation 
in respect of words spoken or written in the perfor- 
mance of his professional duty depends on S. 499 and 
the Court would presume good faith unless there is 
cogent proof to the contrary. The privilege is not ab- 
solute but qualified, and the burden is cast upon the 
prosecution to prove absence of good faith. 

Where express malice is absent the Court, having due 
regard to public policy, would be extremely cautious 
before it deprives the Advocate of the protection of 
Exception 9. The Court ought to presume his good 
faith and not hold him criminally liable unless there is 
satisfactory evidence of actual malice ^d unless there 
is cogent proof that unfair advantage was taken of his 
position as pleader for an indirect purpose. X9 Bom. 
340, Foil. (Ross and Kulwani Sahay, JJ,) NiRSU 
Narayan Sinha V. Emperor. 97 I.C. 384= 

6 Pat. 224=7 P.L.T. 608=1926 P.HXX. 314= 
27 Cp. L.J. 1090= A.LR. 1926 Pat. 499. 

Qualified privilege — Presumption of good 

faith — Proof of malicious or improper motive, 

, Section 499 of the Penal Code is meant to be 
universal in its application. The English. Law of 
absolute privilege does not apply in Indta to state- 
ments of advocates in judicial proceedings. But a 
counsel’s position is one of the utmost di^cultyi He 
is not to speak of that , which* he knows ; he is not 
called upon to consider whether the acts with which 
he is dealing are true ox false^ What he ha^ to dq 
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in suit or proceeding— By party. 

to argue as best as be can without degrading himself 
in order to maintain the proposition which shall carry 
with it either the protection or the remedy which he 
desires for his client. If amidst the difficulties of his 
position he were to be called upon during the heat of 
his argument to consider whether what he says is 
relevant or irrelevant, he would have his mind so 
embarrassed that he coxild not do the duty which he 
is called upon to perform; [Munster v. Lamb, 
L,E. II Q.B.D. 588, Foil.] Therefore when a pleader 
is charged with defamation in respect of words spoken 
or written while performing his duty as a pleader, the 
Court ought to presume good faith and not hoi d him 
crumnally liable unless there is satisfactory evidence 
of actual malice and unless there is cogent proof that 
unfair advantage was taken of his position as pleader 
for, an indirect purpose. To rebut the presumption 
in the pleader^s favour it is not sufficient merely to 
allege that the client knew the imputation to be untrue 
for the duty of the pleader is to present his client’s 
case. So far, at any rate, as the purposes of a prose- 
cution for defamation are concerned, it would be 
wholly unreasonable to say that it is the duty of the 
pleader to enquire whether his client’s case is true or 
false. To rebut the presumption of good faith in such 
a case there must be convincing evidence that the 
pleader was actuated by a malicious or an improper 
motive personal to himself and not by a desire to 
protect or further the interests of his client in the 
cause; [11 Beng. L.R. 321 (P.C.), Dist.; 9 Bom. L.R. 
1287 and 36 Cal. 375, Foil.] It is the duty, therefore, 
of a Court when a complaint is made against an 
advocate or legal practitioner for defamation that it 
should presume that the remark was made on instruc- 
tions and in good faith ; and unless circumstances 
clearly show that it was made wantonly,, or from 
malicious or private motives, the complaint should not 
be entertained. Even if the circumstances suggest 
recklessness or maUce, further enquiry should be 
made. and. an opportunity, if possible, should be given 
to a legal practitioner to offer an explanation before 
summons is issued. {Rutledge, C.J. and Browtt,J,) 
T. F. R. McDonnell v. Emperor. 92 LC. 737 = 
27 Ci;. L.J. 321=4 Bur. L.J. 147=3 Rang. 524= 
A.LR. 1925 Rang. 345. 

— Sb. 499 & 50C— Statements in suit or proceeding 
—By party. 

Defamation in answer to question ’-'No 

offence. 

In a prosecution under S. 499, where the accused’s 
answer, alleged to be defamatory, was relevant to the 
matter in issue and arose put of a question put by the 
Court in a previous criminal proceeding against him, 
Held : that the provisions of S. 342 (2) applied and 
that the accused was not at any rate punishable for 
making such statement ; 36 Mad. 216 ; A.I.R. 1921 
Cal. 1 (S.B.), Ref.; A.I.R. 1926 All. 287, Dist.; AJ.R. 
1926 141 (F.B.), Expl. and Diss. from. {Dalai, 

J.) UmiA Pathak u. Emperor. 

8 L.R.A. Cr. 128=8 AJ. Cr. R. 211= 
25 A.L.J. 855=A.I.R. 1927 All. 707. 
— — absolute ^ivilege. 

' A defamatory statement on oath or otherwise, by a 
party* to a |udicial proceeding falls within S, 499 of 
the Penal Code^ and is not absolutely privileged. The 
Court cannot engmft on the provisions of the Code 
eateeptipns derived from the Common Law of Eng- 
]^rtW‘Qr|)as6d«* public policy: 48 Gal. 388 (S.B.).FoU, 
127 573, Overruled. {Macleod, 


PENAL CODE (1860), SB. 499 & 50C— Statement 
in suit or proceeding — By witness. 

QmRaO Amir. S3 I.C, 131 = 50 Bom. 162 = 

28 Bom.L.R. 1=27 Cr. L.J. 423= 
A.I.R. 1926 Bom. 141 (P.B.) 

No absolute privilege. 

Relevant statements made by an accused person 
under S. 342 Criminal P.C., or contained in a written 
statement filed by him with the Court’s permission 
are not absolutely protected from being the subject 
of a prosecution for defamation under S. 500, I.P.C. 
on grounds of public policy or exceptions derived from 
the Common Law of England ; 48 Cal. 388 (S.B.), 
Foil. {Macleod. C.J., Crump and Coyajee, JJ.) 
Bai Shanta V. UmbaO AmiB. 93 I.C. 151 = 

50 Bom. 162 = 28 Bom.L.R. 1=27 Cr. L.J. 423 = 
A.I.R. 1926 Bom. 141 (P.B.) 

’^Plea of good faith. 

Where N was charged with having beaten P B 
before a panchayat and he made a statement that he 
had kept the complainant P B for 10 or 11 years, in 
a case by P B under S. 500, 

Held : that the statement of the accused before the 
pauchayat was made in good faith in order to explain 
his beating and therefore was covered by Excepts. 
8 & 9 to S. 499. (Prideaux, A.J.C.) Nanhey v. Mt. 
PUYARI BaHu. 96 I.C. 364=27 Cr. L.J. 938= 

A.I.R. 1926 Nag. 504. 

Party stating that his witness was won over 

hence not examined — No defamation. 

The law of absolute privilege is not applicable in 
India. But where a party to a civil suit stated in 
his evidence that a particular witness though cited 
by him was not examined, as he suspected that the 
witness was won over by the opposite party, 

Held : that what he said was said bona fide in the* 
protection of his own interests, and that he woxild 
therefore be protected by the provisions of the 
ninth exception to S. 499. (Brown, J.) . Saved 
Ally v. EmperOR. 94 I.C. 600=27 Cr. L.J. 

4 Bur. L.J. 181= A.I.R. 1925 Rang. 360. 
— Ss. 469 & 50C— Statement in suit or proceeding 
—By vritnesB. 

-—Imputation of miscarriage— Defamation. 

To give out that a woman had miscarriage without 
any knowledge whether she was marri^ or not 
would amount to defamation because the person who 
makes the statement would have reasonable belief 
that such imputation would harm the reputation of 
the woman in case she was not married and if such 
statement, is made in a witness-box and especially so 
in examiuation-in-ohief when the character of the 
woman is not a fact in issue, the witness is not pro- 
tected by S. 132, Evidence Act, unless the Judge 
himself asked the question : 32 Cal. 756 : 18 A. L, J. 
112, Ref. {Dalai, J.) Kashi Ram v. Emperor^ 

A.I.R. 1930 Ail. 493. 

No absolute privilege. 

A witness has not absolute privilege as regards the 
statements made by him but has only a qualified 
privilege under Excep. 9 or Excep. 1 to S. 499 : A.I.R. 
1923 Mad. 523, Rd. on. ; 11 Mad. 477, not FoU. 
(Devadoss and Waller, JJ.) Peddabha Reddi v. 
Varadu Reddi. 116 I.C. 837=52 Mad. 432?* 

29 M.L.W. 210 = 2 M. Cr. C. 8 = 1929 M.W.N. 8|= 
30 Cr. L.J. 613=13 A.I.Cr.R. 21- 
A.I.R. 1929 Mad. 236 = 56 M.L.J. 570. 

— Irrelevant and malicious statement’— 

Offence. 

A witness, who being actuated by malicious motives 
makes a voluntary and irrelevant statement, not 
elicited by any question put to him while under 
examination, to injure reputatimpf another, am*' 



S21? cklMmAL DIGEST 19^—1936 


PENAL CODE (1860), Ss. 499 & SCO — Statements 
in suit or proceediug—Petitions and pleadings, 
mits an offence punishable under S. 500, I. P. C., 
and he cannot claim the privilege allowed to a witness 
by S. 132, Evidence Act : 21 Cal. 392 ; 32 Cal. 756 ; 
40 Cal. 433, Eel. on, (Kinkhede, A, J. C.) SuRAj- 
MAL V. Ramnath. 105 I.C. 820 = 28 Cr. L.J. 996 = 

9 A.I. Cr. R. 204=A.I.R. 1928 Nag. 58. 

■ — JVo objection to question — Defamatory state- 

ment if protected* 

Relevant statements made by a witness on oath or 
solemn affirmation in a judicial proceeding are not 
protected by the proviso to S. 132 of the Evidence Act 
in cases where the witness has not objected to answer- 
ing the question put to him. (Macleod, C. /., 
Crump and Coyajee, JJ,) Bai Shanta u. Umrao 
Amir. 93 I.C. 151=50 Bom. 162=28 Bom.L.R. 1 = 
27 Cr. L.J. 423=A.I.R. 1926 Bom. 141 (P.B.) 

-“Ss. 499 & 50C— Statements in suit or proceeding 
— Petitions and pleadings- 

Petition toCourt with defamatory allegations 

•^Considerations — Intelligence of accused — JSis 
capacity to reason^His circumstances at the time. 

In matter of a case under S. 500 when it is said to 
rest upon allegation made in petition to a Court, in 
determining whether due care was taken by the 
accused allowances should be made for the intelli- 
gence of the accused, his capacity to reason, the 
circumstances under which he was placed, and the 
occasion which necessitated his making the imputation. 
When the facts seem to show that the accused being 
a comparatively ignorant and timid man apprehend- 
ing harassment by the complainant did what a man of 
superior intelligence and knowledge could not have 
done, namely presented a petition, there can be little 
doubt that he acted with a desire to protect himself 
by an appeal to the Magistrate rather than to injure 
others and he should not be convicted : 31 Bom. 293; 
12 Bom. 377 and A.I.R. 1923 Cal, 470, Ref. 
(Uukerji.J.) Yadalii?. Emperor. 1929 Cr-C. 523 = 

A.I.R. 1929 Gal. 779. 

" ■ — Plaint with defamatory statement s^Uo ab- 
solute privilege. 

The rules of the English Common I^w apply to 
questions of civil liability for defamation in India, but 
criminal liability is determined exclusively by the ! 
Penal Code. A defamatory statement whether on 
oath or otherwise, e. g., one contained in a plaint, 
falls within S. 499 and is not absolutely privileged : 
48 Cal. 388 and ^0 Cal, 433, Fol. (Maepherson, J.) 
KaRu Singh v. Emperor. 98 LG. 392=; 

7 P. L. T. 587=27 Gr. L. J. 1320= 
A. I. R. 1926 Pat. 425. 

499 SOO^Siatements in suit oi* proceed- 
ings— Scope of privilege. 

— — — J/o absolute privilege — Exceptions if exhaus- 
tive---Effect of good faith. 

The privilege defined by the exceptions to S, 499 
must be regarded as exhaustive as to the cases which 
they purport to cover and recourse cannot be had to 
the Engl&h Common Law to add new grounds of 
exception to those contained in the statute. A com- 
plainant making libellous statements in his complaint 
is not absolutely protected so far as criminal proceed- 
ings are concerned. Under the 8th exception and the 
Blustration to S. 499 the statements are privileged 
only when they are made in good faith ; 36 Mad. 216 
and 37 Mad. 110 Overruled ; 44 Mad, 913 Dist, 
{Cmits-Troiter, C. J. Phillips. Krishnan, Beasley 
aund Uadhavan Nair. JJ.) Tiruvengioa 


PENAL GODE 186C), Ss. 499 & 500 — ^Miscellaneous. 
V. Tripurasundari, 96 I.C. S'! 8 = 49 Mad. 728 — 
1926 M.W.N. 606=27 Cr- L. J. 1026 = 
25 M. L. W. 207 = A. I. R. 1926 Mad. 906 = 
51 M.L.J. 112. (F.B.). 
— Ss. 499 & see — Statement to a person in 
authority. 

Report to police that a lost article was in 

accused's house — JVo defamation. 

A buffalo of one S. was lost. He reported the 
matter to the police and said he had been informed 
tbat the buffalo was in the house of one The 
police went to the village and searched H’s house, but 
did not find the animal there. H prosecuted S for 
defamation in respect of the report made at the thana 
and S was convicted, 

Held : that the conviction should be set aside as S 
cannot be said to have made an imputation concern- 
ing H, even if the report that he made was prima 
facie defamation. The case is covered by the 8th 
Exception to S. 499, Indian Penal Code, {Martineau. 
J.) Sarup Singh v. Emperor. 96 I.C. 480= 

27 Cr. L.J. 816 (Lah.) 


— Ss. 499 & 50C — Statement to public servant- 

— Imputation — Accusation-— Suspicion. 

An imputation ordinarily implies an accusation or 
something more than an expression of a suspicion. 
An expression of a suspicion may have the same 
effect on the mind of the person to whom the 
suspicion is communicated as an accusation would 
have so where a person makes a report to police that 
a theft was committed and that he suspects a certain 
person which results in the search of that person’s . 
house, the person must be deemed to have made aj^i ‘ 
imputation within the S. 499, (Martineau. J.) 
Thambu V. Crown. 96 I.C. 211 =8 L-LJ. 97 sr. 

27 Cr.L.J. 899=27 JP.L.R. 171=? 
A.I.R. 1926 Lah. 278. 
— Ss. 439 & 60C— Written defamation. 

— must be produced. 

In case of written defamation the Court should 
insist on the production of the original and should not 
easily admit certified copies. (Odgers md Mughes, 
JJ,) K. Burke v. T. C. W. Seifp. ai LC. 129;= 
18 M.L.W. 718=33 M.L.T.^eaw 
1923 M W.N- 913=25 Gr- LJ. 

A.I.R. 1924 Mad. 340=45 M,L.|. 734. 
— Ss. 499 3: 500— Misoellaneoiis 
"When a complaint makes out a clear case of 
defamation. Expl. 4, S. 499, does not npply ? 9 AU. 
420, Foil. {Dalai. J.) MohaK LAL v. Ram QiaRAN. 
108 I.q, 690=26 A.L.J. 361=9 A.I, 

9 L.R.A.Cr. 44^23 cM.plff 
AJ.R. 1928 

Applicability— Caste m^etir^g—Vntrtte 

tion as to wife of member having 


wrfh 

warns e^, 


before-^Of fence* 

Exception 10 to S. 499, 

instance where one man , ^ _ 

ploying a third person in his service 
a dishonest person. Where at a mj 

cused was proved to 
ant’s wife had been married before an4 
for the offence of defamation was launcmpd avamst 
him, held, that exception 10 to S. 499 was ' 
ble. {Cuming. J.) Hari Pada 'BaidyA'%. 

34 e.w.N. S80«^f x.it. 

Imputation of 

Where a notice published in a ni^spaper contain- 
ing an imputation that the 
dishonest in the management of aShVa ^ a 
pany and was ir3ing to conceef ’ 

methods that were themselves hishesb:e^J i 
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P£NAL CODE (1860). Ss. m & 50C— Miscellaneous, 
tion is defamatory, {ffallifax, A.J.C.) M. G. Chitna- 
vis V. N. B. Khare. 97 I.C. 431«27 Cr.L.J. 1119« 

A J.R. 1927 Nag. 17. 
^Statement mada at the instance of a chal- 
lenge hy complainant — privilege^ 

A defamatory statement made by accused in the 
presence of a number of persons though after he had 
been challenged by the complainant is not privileged. 
{Sulaiman, J.) Beni Ram v. King-Emperor 

92 I.C. 694-7 L.R.A.Cr. 22«27 Cr. L.J. 310= 
A.I.R. 1926 All. 237. 

Statement that public servant worked for 

money for candidate at election* 

Statement that Government servant worked for 
money in favour of a candidate at an election is not 
charging him with bribery as such work is not in dis- 
charge of his official duty. It is on the contrary pro- 
hibited. (Ross and Kulwant Sahay, JJ*) Nirsu 
Narayan V. Emperor. 97 I.C. 334—3 Pat. 224- 
7 P.L.T. 608-1926 P.H.C.C. 314= 
27 Cr.L.J. 1090-A.I.R. 1926 Pat. 439. 
—^Defamation of police force as a whole-^Right 
of individual to complain. 

Per B, B, 'Ghose.J, contra Newbould, J.-^The 
words "the British Government themselves, and the 
superior officers, including from the District Magistrate 
down to the daroga and chowkidars were all beasts, 
etc,” are too wide to admit of the construction that 
any particular police officer was defamed. 

Per J,“-Excep. 2 to S. 499, I.P.C., is 

intended to include a company or an association or 
collection of persons as such within the word 
**person” as used in the definition, so that the latter 
should not be limited to individuals. It is doubtful if 
the police force at a particular place is an association 
or collection of persons as is contemplated in Excep. 2 
S* 499. The police force as such cannot complain of 
any imputation as regards its personal reputation. 
The true rule appears to be that if a person complains 
that he has been defamed as a member of a class he 
must satisfy the Court that the imputation is against 
him personally and he is the person aimed at, before 
he cam maintain a prosecution for defamation. (Buck- 
land, J* on difference between Newbould and B, 
B. Ghose, JJ,) pRATAP Chandra Guha Roy v. 
Emperor. 90 I.C. 387=29 C.W.N. 904= 

42 C.L.J. 178=26 Cp.L.J. 1539= 
A.I.R. 1925 Cal. 1121. 
^—^^Assenting to report of defamatory state- 
ment^~Of fence. 

The pleader advised the accused to compromise 
the civfi suit between the accused and another P, 
Thereupon the accused replied : "There are other 
reasons for the dispute. I shall disclose them in 
private,” Then a third party who was listening to the 
conversation, said "There is nothing else. It appears 
that there is intimacy between P's wife and the accus- 
ed and hence the accused says that P has been 
trying to trouble the accused.” And the pleader 
warned the accused that he should not give vent to 
such language since it was defamatory and he would 
b6 l^^ly liable. 

Held, that under the circumstances, defamation 
had been committed by the accused. (Venkaiasubha 
ptao, J.) B. Appanna v, P. Akkanna. 

86 I.C. 361-26 Cp.L.J. 521=20 M.L.W. 921 = 
A.I.R, 1925 Mad. 320=47 M.L.J. 746. 
802^Befama#topy publication. 
mrr^Proof of mgdice — If necessary, 

,^l4ali^ous pubii^tion in the sense of active ill-will 
^ l^rson drained is mot a necessary ^constl- 


PENAL CODE (1860), S. 5C4— Essentials. 

tuent of the ofience of defamation. (Meats, C,J, 

and King, ],) Mohammad Na2ir v. Emperor. 

117 I.C. 355 = 50 Cr. L.J. 766 = 26 A.L.J. 509- 
9 L.R.A. Cr. 1C4=10 A.I. Cr. R. 145- 
A.I.R. 1928 All. 321. 

—S. 603 — Offence under. 

— ^-^Municipal Commissioner threatening a 
butcher that tf he purchased a cow, he would have 
him sent to jail and make his living in the town 
impossible — Offen ce. 

Where a Municipal Commissioner threatened a 
butcher that if he bought a cow, he would have him 
sent to jail and that he would make it impbssible for 
him to continue to live in the town. 

H eld : that the use of the words did constitute 
criminal intimidation as defined in S. 503. (Lind- 
say, /.) Nand Kishore V, Emperor. 102 I.C. 557 = 

8 A.I. Cr. R. 148=8 L.R.A. Cr. 119- 
28 Cr. L.J. 689= A.I.R. 1927 All. 783. 
—8. 504^Abuses in mosque. 

‘ — Accused entering for prayer — Ko offence. 

The petitioner had gone to mosque for midday 
prayer as usual ; when the service was over he was 
asked by some others why he had on former occasioas 
abused the moulvi and the congregation. On his 
attempting a denial, witness was sent for and an alter- 
cation followed, the petitioner then began to abuse all 
and sundry employing obscene epithets and uttering 
threats. 

Held', that the intention of wounding the feelings of 
the moulvi and congregation was quite clear but the 
alleged " trespass " was not and that the conviction 
under S. 297 was wrong. 

Heidi further that the mere fact that the petitioner 
was a trustee does not take this case out of the pur- 
view of S. 297, and in the circumstances a n offence 
under S. 504 was committed and that being a cognate 
offence conviction was altered under that section, 
(May Oung, J,) MusTAN v, King-Emperor. 

81 I.C. 41=1 Rang. 690=23 Cr. L.J. 553= 
A.I.R. 1924 Rang. 106. 

— -S. 504’^Any other offence- 

Provocation to cause other offence than 

breach of peace — Applicability, 

A person is within the ambit of S. 504 not only if 
the provocation offered by him is of such a character 
as to cause the person provoked to commit a breach of 
peace but even if it is of such a nature as to cause 
him to commit any other offence : A.I.R. 1927 Lah. 
129, Foil. ; The Queen v. Adams, (IBSS) 22 Q. B. D. 
66 Rel. on; 4Bom. L. R. 78 Ref. (PatJ^r and 
Wild, JJ.) Silvester Yaz v, Louis Dias. 

32 Bom.L.R. 103=1930 Cr. C. 195 = 
A.I.R. 1930 Bom. 120. 
— — - Provocation likely to cause the person pro- 

voked ‘*^0 commit any other offenct.^^ than breach 
of the peace — Applicability, 

A person also comes within the ambit of S. 504, 1.P. 
C., if the provocation offered by him is of such a 
character as to cause the person provoked "to commit 
any other offence,” and hence a complaint made 
under that section should not be dismissed in limine 
on the ground that the provocation offered was not 
likely to cause the breach of public peace. (Shadi 
Lai, J,) Gul Mahomed v. Pir , Akbar All 

99 I.C. 604=28 Cr.L.J. 172=7 AJ.Cr.R. 324= 
A.I.R. 1927 Lah. 129, 

— B. 504— Essentials. 

Intention to cause breach. 

Mere abuse unaccompanied by an intention to cause 
a breach oi the peaqe or knowledge t^t a 
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the peace is likely does not come within S. 504. On 
the other hand an insult which under ordinary circum- 
stances would be likely to provoke the person insulted 
to cause a breach of the peace is within the provisions 
of the section although the person insulted may have 
been reduced to a state of abject terror so as to ren- 
der improbable that he would commit a breach of the 
peace : 39 Mad. 561 and 10 Mad. 353, Rel. on. {Pat- 
kar and Wild, JJ,) Silvester Vajz v, Louis Dias. 

32 Bom.L.E. 103=1930 Cr.C. 195 = 
l.I.R. 1930 Bom. 120. 

" Intention to provoke hr each of public peace or 

knowledge of its probability* 

An insult is no less intentional because it is inciden- 
tal to another insult or even to another statement or 
proceeding which is not insulting. But to insult 
another intentionally is not an offence punishable 
under Sec. 504 unless the intention is to provoke the 
person insulted into breaking the public peace, by 
assaulting him or getting him assaulted or reviling 
him in loud and angry tones or in any other way or 
unless there is knowledge that such a disturbance is a 
probable result of such an insult, {HalUfax, A* /. C.) 

R. M. SiFFLES u. M. R. Dixit. 81 1.C. 903= 

7 N.L.J. 124=25 Cr.L.J. 1079 = 
A.I.R. 1924 Nag. 121. 
— S. 504— Pacts to be considered. 

— — Effect of abuse in ordinary circumstances-^ 
Temperament of individual — If material. 

In dealing with S. 504 the Court has not to judge 
the temperament or the idiosyncrasies of the indivi- 
dual concerned. It should try to find out what in the 
ordinary circumstances would have been the effect of 
the abusive language used. Where there is no doubt 
that the abusive language used might ordinarily have 
resulted in broken limbs or at least in an affray and 
consequent breach of the peace an offence under 

S. 504 is committed ; 10 Mad. 353 and 1 U..B. R. 29o, 

Rel. on, {Aqha Haidar, J,) Gurakditta v. Empe- 
ror. A.I.R. 1930 Lah. 344. 

— S. 504— Insulting letters. 

There is nothing in S. 504 which confines the insult 
to spoken words and would not cover words written in 
a letter. (Patkar and Wild, JJ.) Silvester Yaz 
V* Louis Dias. 32 Bom.L.R. 103=1980 Cr.G. 195= 

A.I.R. 1930 Bom. 120. 

— S. 504-~Pttlling by beard. 

— E ttUing a Mahomedan's beard in public^ 

Offence, 

Whatever the previous provocation may be, a man 
who pulls the beard of a Mahomedan in the public 
street, intentionally insults him and thereby causes 
him provocation, knowing that such provocation is 
likely to cause the victim to break the public peace. 
{Walsh, J.) Bhagwan Das v, Saddiq Ahmad. 

86 I.O. 79 = 23 A.L.J. 73 = 26 Or. L.J.703= 
6 L.R.A. Cr. 101-A.I.R. 1925 All. 318. 
— “S. 504— To police officer. 

—^Accused without justification using the ex- 
pression Pahle munh se bakko towards police come 
to serve notice on him — Offence, 

Where an accused person without any justification 
used the offensive expression pahle munh se bakko 
towards a police official come to serve a notice upon 
him, as instructed by the district authorities : 

Held : that the use of the expression was inten- 
tionally insulting and likely to provoke a breach of 
the peace and hence he was guilty under S. 504. 
(Tekehan d , J ) Shan kaB Lal . Empero r, 

104 1.C. 437=2$ Gr. L- J. 821 = 
A J.R. 1927 Lah. 702. 
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— S. 509— Essentials for conviction. 

Outraging modesty of particular woman. 

In order to constitute an offence under S. 509, there 
must be some individual woman or women whose 
modesty has been outraged and though it is not neces- 
sary that individual woman should herself make a 
complaint, there must be an allegation that the action 
complained of, has insulted the modesty of some 
particular woman or women and not merely of any 
class or order or section of women, however, small. 
{Kennedy, J. C. and Raymond, A. J, C.) Khair 
Mahomed v. Emperor. 86 I.C. 968= 

19 S.L.R. 87=26 Cr. LX 904= 
A.I.R. 1925 Sind 271. 

— S. 509— Indecent letter. 

—^Indecent letter sent to a woman by post though 
dosed in an envelope — Offence, 

Where the accused sent by post to an English 
nurse, an unmarried woman having no previous 
acquaintance with the accused, a letter containing in- 
decent overtures. 

Held : that the accused intended to insult the 
modesty of the complainant and the mere fact that the 
letter was in a closed envelope before it reached the 
complainant is immaterial. {Fawcett and Madgavkar, 
JJ,) Emperor v. Tarakadas Gupta. 

93 I.C. 247=50 Bom. 246 = 28 Bom.LR. 99 = 
27 Cr. L.J. 455 = A.I.R. 1926 Bom. 159. 

— S. 511— Assistance in preparation. 

No abetment or attempt* 

Assistance in the preparation of an offence which 
ultimately was not committed cannot amount to an 
abetment either under Section 109 or under Section 511 
of the Penal Code. ifWazir Hasan and PuUan, 
A,J.Cs.) Sue AT Bahadur v, King-Emperor. 

81 I.C. 986=25 Cr.L.J. 1162=11 O.L.J, 640= 
A.I.R. 1925 Oadh 158. 

— S. 511— Attempt at extortion. 

Offence, 

Section 385 does not expressly provide for the 
punishment of an attempt at extortion; and the limita- 
tion in S. 511 evidently relates to such offences as ‘an 
attempt to commit suicide or an attempt to obtain 
illegal gratification which are expressly punishable by 
other sections of the Code. Therefore, a charge 
under S. 384 read with S. 511 is not bad. (Ross, J,) 
Hem Chandra v. Emperor. 98 I.C. 60= 

27 Cr. L.J. 1244=A.I.R. 1927 Pat. 89. 

— S. 511— “Attempt” defined. 

Attempt is an act done in part execution of a cri- 
minal design, amounting to more than mere prepara- 
tion, but falling short of actual consummation, and 
possessing, except for failure to consu mm a t e, all the 
elements of the substantive crime; in oth^ words, 
attempt consists in the intent to commit a <^rime, 
combined with the doing of some act adapted to, but 
falling short of its actual commission; it may conse^ 
quently be defined as that which if not prevented 
would have resulted in the full consummation of the 
act attempted. 

Where the accused stepped across from his own 
roof to that of his neighbour at night and caught hold 
of his daughter, got on to the charpoy with her, undid 
the string of her pyjama and was seen stmggling 
with her when the neighbour’s wile came, Up . in 
answer to her daughter’s cries, and he then ran away^ 
Held : that he had been tighdy convicted under 
S. 376-511: 47 Cal- 190 '(3.B.), Poll. ; {Harrism, J*) 
KisHEH Sing V. Emperor. 1,03< |.0« 199^ 

8 A.I.^Ci?. ». 482=28 P.L.R. 575 

28 Or. L.J. 663=AJ.H. 1927 Lah* 5$0. 
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PBN&LCODE (1860) S. 511— Attempt-Essentials. 
— S. 511— Attempt— Essentials. 

Completion of offence— ‘If necessary. 

An attempt to commit an offence is punishable 
under S. 511 though the final act short of ^tual 
commission of that ofifence has not been accomplished. 
(Addison and Coldstream, JJ,) Emperor v. 
ShibahaBan* 110 I.C. 812 = 10 Lah. 233 » 

10 A.I. Cr. R. 567=29 Cr. L.J. 780 = 
30 P.L.R. 405 = A.I.R. 1928 Lah. 551. 

Under the Penal Code all that is nece^ary to 

constitute an attempt to commit an offence is some 
external act, something tangible and ostensible of 
which the law can take hold as an act showing pro- 
gress towards the actual commission of the offence. 
It does not matter that the progess was interrupted: 
34 Bom. 378 ; 14 P. R. 1914 Cr., Rel. on. (Tek 
Vhand, /.) Rahamat Ali v. EmpeRor. 

103 I.C. 408 -28 Cr. L.J. 680 = 
A.I.R. 1927 Lah. 634. 

— S. 511— Attempt of theft. 

— Accused caught in the vicinity of cattle on 

another's land — Guilt is proved. 

Where accused was caught at night time in the 
vicinity of some cattle which had been tethered on 
the complainant’s square and near which complain- 
ant and his brother were sleeping. Held: he cannot 
properly be held guilty of an attempt to commit theft 
but no doubt that he committed the offence of cri- 
•minal trespass. (Brasher, J,) Nauranga v. 
Emperor. 71 I.C. 792=24 Cr. L. J. 248 = 

A.I.R. 1924 Lah. 223. 

— S . 511— Attempt to cheat. 

- A asking Currency Office for payment for 

two halves of two currency notes — Currency O^ce 
ptaking payment already to L—Non^execution of an 
indemnity bond by A—^A prosecuted under Ss. 511 
and ^ZO-^Offence, 

An attempt to commit an offence is punishable 
under S. 511 though the final act short of actual com- 
mission of that offence has not been accomplished. 

A informed the Currency Office that he had lost two 
halves of two currency notes of Rs. 100 during a 
journey and after getting instructions received in reply 
to his enqmries, he forwarded to the Currency Office 
the halves of these two notes still in his possession 
with' the prescribed application forms and affidavits 
testifying that he was the owner of the notes. The 
Currency ' Officer had however already paid the value 
of these notes to a firm on representation by that firm 
that the halves of the notes had been stolen from L, 
one of the partners who was carrying them from 
Delhi to Ahmedabad. A was prosecuted under S. 511 
read with S. 420, Penal Code. The trying Magistrate, 
without recording any clear finding as to the dishonest 
intention of the accused in endeavouring to recover 
the. value of the currency notes, acquitt^ him on the 
ground that it was the practice of the Currency Offices 
not to make payment in such cases until the claimant 
had executed an indemnity bond, and as no such in- 
demnity bond had been executed by A, his conduct 
had not amounted to an attempt to cheat but had 
remained within the stage of preparation for the 
<^ence. 

. Held : that acquittal was had as the execution of the 
bond of indemnity was not a portion of the application 
and was an act which would ordinarily take place 
before the act of cheating is completed. The applicant 
WSeald be willing to take the money without an indem- 
aeil^bond and by hks xUaking a false attempt in asking 
incaiSdy the offence would be just as completie 
iulliAdemnity bond was or was not insisted 
m ^6 Cal. Foil. : 16 All. 409 


PERMANENT SETTLEMENT— Yariation. 
and 14 P.R. 1914 Cr., Ref. : 8 All. 303 and 45 P.R. 
1882 Cr., Dist. (Addison and Coldstream, JJ,) 
Emperor v, Shib Charan. 110 I.C. 812 = 

10 Lah. 253=10 A.I.Cr. R. 567 = 29 Cr. L.J. 780= 
30 P.L.R. 405=A.I.R. 1928 Lah. 551. 
Essentials, 

In the offence of cheating the actual transaction 
must have begun and an act to bear upon the mind of 
the victim must have been done before a preparation 
can be said to be an attempt. (Jackson, /.) E. Raman 
Chettiar V, Emperor. 99 I.C. 127= 

28 Cr. L.J. 95= A.I.R. 1927 Mad. 77 = 
51 M.L.J. 635. 

Sending false claim papers as to quantity of 

paddy burnt. 

The appellant had insured his stock of paddy which 
was burnt by fire ; he made a claim on the basis that 
75,040 baskets of paddy were stored. It was found 
that the mill godowns could not accommodate more 
than 15,000 baskets. 

Held, that the claim was not a mere exaggeration 
but was a false statement as to the quantity stored ; 
that the 1st appellant having sent the notice of the fire 
and also the claim papers, must be regarded as having 
gone beyond the mere stage of preparation to the 
stage of attempt. (May Oung,J,) Mg. Po Hmyin 
V. King-Emperor. 82 I.C. 39=2 Rang. 53= 

3 Bur. L.J. 1=25 Cr. L.J. 1175= 
A.I.R. 1924 Rang. 241. 
— S. 511— Offences regarding election. 

— Fraudulently obtaining signature sUp-^Ho 

offence. 

The accused went to the officer who had the cus- 
tody of signature slips. He did not give out his name 
but produced a certain piece of paper which bore a 
certain number. The officer looked at that number, 
then looked at the electoral roll and discovered that 
against that number the name of one L appeared. On 
being asked by that officer if he was L, the applicant 
said he was. A patwari of the village was there and 
he said that the applicant was not L but was one M, 
There was a dispute and ultimately the applicant 
admitted that he was M and not L, 

Held, that the obtaining of the “signature slip’* 
was an act which by itself would not have amounted to 
an application for a voting paper. (Mukerji, J,) 
Malkhan Singh v . Emperor. 84 I.C. 711 = 

22 A.L.J. 1102=26 Cr-L.J. 359=6 L.R. A.Cr. 20= 

A.I.R. 1925 All. 226. 

PEON. 

See Penal Code, S. 186. 

PERJURY. 

See Penal Code, S. 193. 

PERMANENT SETTLEMENT. 

—Settlement of ghats. 

Rights, 

Settlement of ghats not only means the right to col- 
lect tolls or ferry dues but a%o includes the right to 
mooring dues. (Dawson-Miller, C, J, and Foster, J,) 
Maharajadhiraj of Dharbhanga V. Commissioner 
OF Income-tax. 92 I.C. 838=8 P. L. T. 355- 

2 Pat. L. R. Cr. 242=1925 P. H. C. C. 49= 
1. 1. R. 1925 Pat. 318. 

— Yariatlon- 

^Right of Government-^Effect of Income-tax 

Act, 

Per Dawson^Miller, C, J, — Though the legii^ure 
has power to vary or modify the bargain entCJceo^into 
between the Government and the proprietors ‘fey the 
Permanent Settlement, yet this can only bfe done By 
dear* and spedfic language in a statnt^ and not by 
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PERMANENT SETTLEMENT REGULATION 


(1793). — General taxes on estates, 
general implication. The applications for settlement 
made by the proprietors at the time of Permanent 
Settlement were, as a rule, a counterpart of -the actual 
settlement made* and were part of a single transaction 
completed at the same time, just as a kabuliyat is a 
counterpart of a patta. The Income-tax Act, if and 
in so far as it charges income derived from property 
included in the original settlement with the proprietor 
and assessed to revenue, varies the terms of Reg. I of 
1793. The Income-tax Act of 1922 is not explicit 
enough in its terms to repeal the exemption created 
by the Permanent Settlement Regulation ; for such 
repeal cannot be effected merely by words of general 
import or by implication. By the Permanent Settle- 
ment it was the revenue or rent payable to Govern- 
ment as the paramount landlord that was fixed in 
perpetuity. The effect of the imposition of income- 
tax on the profits arising out of jalkar, hat, and 
ghatlag is in fact to increase the revenue under 
another name.. The jama permanently fixed at the date 
of the settlement was calculated on a percentage of 
the rents and profits at that time derived from the 
ownership of the land. Income-tax is based upon the 
same rent and profits as they now exist and it is im- 
possible to escape from the conclusion that a tax 
under whatever name upon the same sources of in- 
come would increase the duty payable under the 
name of revenue and which by the Permanent 
Settlement it was agreed should then be fixed for 
ever. (45 Mad. 518, Foil.) {Dawson-Miller, C. J. 
and MulHck, J») Maharajadhiraj of DhaRbhanga 
V. Commissioner of Income-tax. 78 I.C, 783 ~ 

3 Pat. 470-2 Pat. L. R. Or. 25- 
1924 P. H. C. C. 69 = 5 Pat. L.T. 459- 
A.LR. 1924 Pat. 474. 
PERMANENT SETTLEMENT REGULATION 
(BENGAL REG. I of (1793). 

—General taxes on estates. 

Liability to income-tax, 

C. C, Ghose, J, — Buckland and Panton, JJ, con- 
curring. The clear purport of the declaration made 
in Regulation I of 1793 is that the re-assessment of 
the estates dealt with therein was for ever barred. In 
other words, the land assessment then formed was to 
be considered the permanent and unalterable revenue 
of the territorial possessions of the East India Com- 
pany in Bengal so that no discretion might be exercised 
by the Company's servants in any case of introducing 
alteration whatsoever. The Regulation of 1793 was 
so framed as to operate as an ample and complete 
guarantee that no resettlement of the estates referred 
to therein should ever take efiect. But no guarantee 
was ever given that the proprietors of those estates 
should never, at any time, be called upon to aid in 
the reUef of the future necessities of the Government 
of the land and there was no promise or engage- 
ment of any description whatsoever by which the 
Government of the day surrendered their right to levy 
a ‘general’ tax upon incomes of all persons irrespect- 
ive of the fact whether they are ^;amindars with 
whom the Permanent Settlement was concluded or 
not. A ‘general’ tax is no doubt a public demand 
but it is one which is levied upon a wholly difierent 
principle and in respect of a wholly difierent kind of 
liability ; such a ’public demand’ is no doubt a 
demand made upon samindars with whom the Per- 
manent Settlement was concluded, but it is made upon 
them in company with other classes of the community 
end with no exclusive reference to the source from 
whi 9 hy Iheir incomes are derived. 

, ^nd SuhramrdVt concurring'^ \ 

Cu D— 140 
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PETROLEUM ACT (1899), Ss. 5. 11 & 15— Trans- 
port license- 

The public assessment could be augmented in any 
way, so long as the method adopted did not mean to. 
take away a portion of this income or profits qua such 
income or profits. Although by the Permanent 
Settlement right to taxation generally was not given 
up the income or profits derivable from the lands was, 
not to be taxed as such. Whether a portion is taken 
as revenue and another under the head of income-tax, 
both are demands of the State, and when in assessing 
the revenue, a guarantee was given of its fixity and a 
declaration was made that the balance will not be 
altered at any time, to impose a further tax on the 
income or profits does away with that fixity and 
alters that which was guaranteed to be unalterable.^ 
The object of the Settlement in exempting from 
further burden income which has already paid toll to 
the State in the shape of land revenue was primarily 
to protect and improve agriculture, as that then was 
the chief source of income, and the exemption of 
agricultural income from the operation of the Income- 
tax Act perhaps indicates a continuity of policy on the 
part of the legislature in that respect. The words of 
the Settlement, however, are clear enough as indicat- 
ing an intention to leave untouched for all times, to 
come the surplus that the landholder will be ^ble to 
derive as income or profits from the lands of , hi? 
estate. (C. C. Ghose, Buckland, Suhrawardy, Panton 
and Mukerji, //.) King-Emperor v. Raja Probhat 
Chandra. 102 I.C. 845=54 Cal. 863 = 

46 C.L.J. 328=31 C.W.N. 765- 
A.I.R. 1927 O&h 432 (F.B-)- 
—Art. 6*— General taxes on estate. 

— — — Exemption from Uahiliiy . , 

While the Regulations contain assurances against 
any claim to an increase of the jama, based on m 
increase of the zamindari income, they contain no 
promise that a zamindar shall inrespect of the: in-i 
come which he derives from his zamindari be exempt 
from liability to any future general scheme of property 
taxation, or that the income of the zamindari shall not 
be subjected with other incomes to any fpture gener^' 
taxation of income ,such as income-tax. A. I. R. 1925 
Cal 598, Affirmed. {Lord Russell of Killcwen.) 
Probhat Chandra Babua v. Emperor, w 

A.LR. 1980 P.C. 209 (P*C.) 

PERPETUAL INJUNCTION. 

See (1) CR. P. Code, S. 144, 

PERSONAL APPEARANCE. 

See Cr. P. Code, S. 205. 

PERSONAL INTEREST. 

See Cr. P.Code, S. 556. 

PERSONAL KNOWLEDGE OF MAGISTRATE* 

See Cr. P.Code. S. 190. 

PETROLEUM ACT (YII of 1899). 

— Ss. 5, 11 and IS'—Transport lloence. 

Accused holding transport licence’^Reeping 

petroleum on premises. for transport for short 
is not punishable — Ro offence. 

The accused held a licence for storage of 500 
gallons of petrol and had a sfore for that quantity 
K, He was the agent of the Burmah Oil 
and as their agent also held a transport hcei3M^e ior 
transport of petrol without lin^ of quantity. On 23^ 
November 1925 evening he took delivery at ^ of IjOOQ 
gallonst He carried these to hjs premises, put 5Q0:iii 
store, disposed of another 100 before d^rk, and kept 
the remaining 400 in bandies on hi? prases over 
night with a view to transporting the® , in the 
mptnmg to V and , fqr i;toh place? he ,had 
booked orders. At To a* M* jpia the Mh morn^ 
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POLICE ACT (1861), S. 29 — Cowardice in duty. 

Act and not as a Court of law or as a Magistrate 
acting in judicial capacity. The second order of 19th 
January 1929 was merely consequential on the first 
order and stood or fell therewith. The question of 
the power of the Magistrate to pass such an order was 
one to be dealt with by his superiors on the executive 
side and the High Court had no jurisdiction to reverse 
the said orders under the previsions of the Criminal 
P. C. {JaiLaland Currie, JJ,) Abdul Shakur 
V. Maiiadev Parshad. 1930 Cr.C. 687 = 

A.I.R. 1930 Lah. 539. 

— S* 28 — Cowardice in duty. 

A man doing his best to keep rioters out and who is 
carried into a building by a rush of the very men 
whom he is trying to protect, is clearly showing no 
cowardice up to the time that he enters the building, 
and if after entering the building the persons inside 
refuse to let him go out, he is not guilty of cowardice. 
{Stuart, C,J, and Raza,J.) Emperor v. Durga 
Dat. 112 I.C. 99 = 5 O.W.N. 266 = 

29 Cr.L.J. 979=11 A.I.Cr.R. 218= 
A.I.R. 1928 Oudh 285. 

— S. 28 — Diaries with mukhtar. 

A mukhtar who is allowed to have possession of the 
diary by the Police Officer is guilty of the abetment of 
the offence under S. 29, Police Act, as the offence 
continues so long as the diary is in mukhtar’s hand. 
(Ccurtney-Terrell, C.J., and Chatter ji,J,) Banslo- 
CHAN Lal V. Emperor, 10 P.L.T. 703 = 

9 Pat. 31= A.I.R. 1930 Pat. 195. 
— S. 29 — Escape of prisoner. 

While the accused, two constables, were taking an 
under-trial prisoner by a camel cart at night the 
prisoner wanted to get down to make water and was 
permitted to do so. The night was dark. The priso- 
ner got himself free from the rope which was tied to 
his handcuffs and bolted. 

Held : that whatever the rule may be against 
travelling after dark in this case the constables had 
orders to travel by camel cart and that they commit- 
ted no breach of rule thereby, {Dalai, J. C.) Em- 
peror V. Ganesh Prasad. 83 I.C. 663= 

26 Cr.L.J. 103 = A.I.R. 1925 Oudh 281. 

S. 22— Essentials for conviction. 

Deliberate violation of duty — Escape of 

prisoner. 

Before the police officer can be convicted of an 
offence under S. 29, it must be found that he is 
guilty not of mere neglect but of deliberate and in- 
tentional violation of duty. Where therefore there is 
not even mere neglect on his part, let alone inten- 
tional violation of duty, offence under the section is 
not made out : 17 W.k. (Cr.) 34, Rel. on. 

The mere escape of a prisoner from lawful custody 
does not make the constable, in whose charge he was 
guilty of an offence under S. 29 of the Police Act. 
{Stuart, C. J*) Abdul Hamid v, Emi’Eror. 

108 I.C. 200 = 1 L.C. 47-28 Cr.L.J. 684 = 
A.I.R. 192/ Oudh 267. 

— S. 28 — Failure to prosecute. 

— — — D, S. P. ordering prosecution. 

When the Superintendent of Police asks a Sub- 
Inspector of Police, to register a case in the Police 
Diary and send up for trial the person concerned, the 
Sub-Inspector has no discretion in the matter and a 
failure to obey the orders of the Superintendent is an 
offence under S. 29. {Saner ji, J.) Balram Dikshix 
V. King-Emperor. 95 I.C. 763= 

7 L.R.A. Cr. 135=27 Cr.L.J. 845= 
A.I.R. 1926 All. 562. 


POLICE ACT (1861), S. 29— Object. 

— S. 29— Illness. 

— Treatment by private practitioner. 

There is nothing in the law to require a Police 
Officer to enter a Civil Hospital and not place himself 
under the treatment of a private practitioner when 
he is ill and, therefore, he should not be convicted 
under S. 29 if he chooses to be treated by a private 
practitioner. {Shadi Dal, C.J,) Mahomed Naim v. 
Emperor. 97 I.C. 423=27 Cr.L.J. 1111 = 

A.I.R. 1927 Lah. 15. 

^Reasonable cause. 

Where a police officer who is really ill and is on 
leave fails to report himself for duty on the expira- 
tion of his leave, his failure to report is not without 
reasonable cause. {Shadt Lal, C, J,) Mahomed 
Naim t?. Emperor. 97 1.0.423 = 

27 Cr. L.J. 1111 = A.I.R. 1927 Lah. 15. 
— S. 28— Interpretation. 

Violation of duty. 

Section 29 is to be construed quite widely. The 
words “rules and regulations’* refer to such rules and 
regulations as are properly framed by competent 
authorities, that is to say, by the Inspector General, 
So also the words “lawful order” refer to any order 
which any officer may lawfully give to any individual 
or specific body of individuals under his command. 
Offences under S. 29 are not limited to the wilful 
breaches or neglect of a rule or regulation or a law- 
ful order but include any “violation of duty” 21 Cr. 
L.J. 465, Rel. on. {Courtney Terrell, C. J, and Chat- 
terji, J,) Banslochan Lal v. Emperor. 

10 P.L.T, 703 = 9 Pat. 31= A.I.R. 1930 Pat. 195. 
Police Officer, 

The expression “police officer” applies to all the 
members of the police force in whatever capacity 
they may be employed, including constables. {Jai 
Lal, J,) Akbar Ali v. Emperor. 116 I.C. 611 = 
30 Cr.L.J. 635=13 A.L Cr. R. 46= 
A.I.R. 1929 Lah. 325. 

— S. 28 — Keeping diaries. 

The meaning of R. 278 of Police Manual Part I is 
that the Court officer is to keep the diaries in his own 
possession and that if the accused or bis agent call for 
the diary in any circumstances other than those 
mentioned in the earlier part of para, (b) of the rule 
the Court officer should refuse to comply with the 
request. (Courtney Terrell, C. J, and Chatter ji, /.) 
Banslochan Lal v. Emperor, 10 P.L.T. 703 = 
9 Pat. 31-A.I,R. 1930 Pat. 196. 
— S. 29— Negligence. 

Violation of duty. 

Every negligence docs not amount to ''violation of 
duty,” within S. 29 much less when it is not wilful. 
( Jai Lal, J,) Muhammad Ah v. Emperor. 
107 l.G. 771=29 P.L.R, 30=29 Cr. L.J. 285= 
A.I.R. 1928 Lah. 164 

— S. 28 — Object- 

^Intentional acts. 

Section 29 really is intended to punish intentional 
or wilful acts of the police officers as described there- 
in and the expression “withdrawal from duty” imports 
intentional refusal or cessation to perform one’s duty. 

A police constable who had gone to another station 
to escort an offender, delayed his departure from that 
station for two days. No order was given to him for 
the date of his return. There was some evidence to 
show that under similar circtimstances police officers 
had been given two days’ halt. 

Held : that he was not guilty under S. 29 : 6 Cal. 
625 and 6 All, 495, Rel, on. (jai Lal, J,) Akbar 
Ali v> Emperor. 116 I.C. 611=30 Gv, L*J. 635= 
13 A.I. Qr. R. 46=A.LR. 1929 Lah. 32$* 
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POLICE ACT (1861), S. 2fi^OYerstayiiig lea?e. 

— S. 29— Overstaying leave. 

Where it could not be said that the accused failed 
without reasonable cause to report himself to duty on 
the expiration of his leave. 

Held that he could not be convicted under S. 29 
for neglect of duty. {Chatter jee and Cuming ^ //.) 
jAGADisH CH. Bose v. King-Emperor. 66 I.C. 67 = 

25 C.W.N. 408. 

— S. 22 — Rules under. 

The words “document or information” used in 
R. 803 of Police Manual Pt. 1 are comprehensive 
enough to include the police diaries, although they 
have been specifically dealt with under R. 278. 
{Courtney-Terrell, C, J. and Chatter ji, J.) 

BanslochaN Lal V, Emperor. 10 P.L.T. 703= 
9 Pat. 31 = A.LR. 1930 Pat. 195. 
——Rule 261-A of the Police Manual Pt.I is merely 
an enabling rule except that in the case of a Magis- 
trate who institutes a prosecution he must be the 
Magistrate of the Dist : 1 W. R. 5 Cr. and 9 W. R. 
36 Cr., Dist. {Courtney-Terreh, C. J, and 
Chatter ji, J.) Banslochan Lal v. Emperor. 

10 P.L.T. 703=9 Pat. 31=A.I.R. 1930 Pat- 193. 
— S. 30“-Conditions in licence. 

—Vague and indefinite terms. 

In a licence issued under S. 30-(2), there was a 
condition that the “speed of the procession shall be 
under the directions of the Ilaqa Magistrate and the 
local police.” 

Held : that before such a condition can be made 
the subject of prosecution it must be entered in the 
►license in clear and unambiguous terms and a licensee 
cannot be prosecuted for the violation of a condition 
which is so vague and indefinite that it is difficult to 
hold that the licensee was bound to obey the orders 
of the Magistrate and the local police as to the speed 
of the procession. {Fforde and Jai Lal, JJ,) 
Emperor v. Met Ram. 114 I.C. 716 = 

30 P.L.R. 261=30 Cp. L.J. 371=10 Lah- 852= 
A.1.R.'1929 Lah. 404. 

— S. 30— -‘Issue.’ 

• In the Act the word “ issue ” has not been de- 
fined ; but it signifies that, if the D. S, P. or Assistant 
D. S, P. signs the license and delivers it to some one 
with directions that it shall in due course be deliver^ 
to the applicant, the license has been issued within 
the meaning of S. 30. {Mullick and Ross^ JJ,) 
SiTARAM Das V. Emperor. 93 I.C. 986 = 

4 Pat. 795=7 P.L.T. 622=27 Cp. L.J. 522 = 
A.I.R. 1926 Pat. 173. 
^S. SO— Operation of notification. 

A notification under S. 30 cannot be held to be 
operative after the occasion which called for the noti- 
fication has pas^sed away. (C. C, Ghose and Gregory, 
JJ.) Keshab Lal Dutta v.Emperor. 106 I,C. 718 = 
32 C.W.N. 162=29 Cp. L.J. 126 = 
A.I.R. 1928 Cal. 272. 

— S. 30— Procession before getting license. 

Once an application is made in time the applicant 
is free to take out his procession whether the license 
had by then been issued or rot. If the license has 
been issued, he is bound to obey the conditions whether 
it has been delivered or not: if, on the other hand, it 
has not been issued, he is bound only to see that the 
g enerai law was not broken. {Mullick and Ross, JJ,) 
SiTARAW Das V, Emperor. 93 I.C. 986= 

4 Pat. 798=7 P.L.T. 622=27 Cr.L.J. 622= 
A.I.R. 1926 Pat. 173. 
30— Regulating music in streets. 

3&j^ii^Superiatendent of Polfce under S. 3G 
i^'^hich music 


POLICE ACT (1861), S. 30-A— Prosecution for 

breach. 

may be used in the streets on the occasion of festivals 
and ceremonies, but a prohibition of every kind of 
music is not covered by the word “regulate”. 39 All. 
131, Rel. on. {Dalai, J,) Shankar Singh w. 
Emperor. 116 I.C. 814=51 All. 485 = 

1929 A.L.J. 180=10 L.R.A. Cr. 42= 
11 A.I.Cr. R. 294=30 Cr.L.J. 696= 
A.I.R. 1929 All. 201. 

— S. 3C — Responsibility for conditions. 

’Sureties, 

It is the applicant for the license alone to whom the 
license can be given and who is bound by the condi- 
tions of the license under S. 30. 

Where the names of certain persons were included 
in the license as sureties according to the particular 
form of license used on the occasion ; 

Held : that the provision in the license as to sureties 
was unauthorised by law. {Fforde and Jai Lal, JJ,) 
Emperor v. Hex Ram. 114 I.C. 716= 

30 P.L.R. 261 = 30 Cr.L.J. 371 = 10 Lah. 852= 
A.I.R. 1929 Lah. 404. 

— S. 3C-“Scope of powers. 

-^Power to control procession, hut not to 

forbid. 

Section 30 of the Act gives the police power to 
control processions. In order that this power may be 
exercised the Act in certain circumstances authorizes 
the police to require persons to apply for licenses. 
The object of this is that adequate arrangements for 
control may be made in time. But the police have 
no power to forbid the issue of a procession. The 
power to control does not include the power to forbid. 
{Mullick and Ross, JJ,) Sitaram Das v. Emperor. 

93 I.C. 986=4 Pat. 795=7 P.L.T. 622= 
27 Cr. L.J. 522=A.LR. 1926 Pat. 173. 
— S. 30— Sureties. 

There is no provision of law which makes it incum- 
bent on an applicant for a license, to provide sureties 
or which authorizes the officers concerned to demand 
such sureties. {Fforde and Jai Lal,JJ,) Emperor 
V, Hex Ram. 114 LC. 716=30 P.L.R. 261— 

30 Cr. L.J. 371=10 Lah. 852= 
A.I.R. 1929 Lah. 404. 

—S. 30- A— Conditions of license* 

^ Carrying of lathi. 

Where a person took out a license for a procession 
to proceed through Patna city, one of the conditions 
of which was that no member of it was to carry a 
lathi or a sword : , , ^ 

Held : that the object of a license under the Police 
Act is to ensure the preservatiou of public order and 
clearly the licensee must undertake the duty of m^- 
taining order throughout the course of the procession 
and, therefore, the licensee was responsible for seeing 
that no member carrying a lathi joined the procession 
on the way though at the stait it had no such 
member. 

The fact that S. 30-A, Police Act, gives the power 
to the officers mentioned to stop a licensed procession 
which violates the conditions of the license does not 
excuse a licensee from strictly conaplying with the 
conditions of his license. {Mullick, Ag, C, J , and 
Wort, J.) Badri Das v. Emperor. 106 I.C. 706= 
6 Pat. 763=29 Cr.L.J. 114=9 A.L Cr.R. 401= 
9 P.L.T. 393-A.I.R. 1928 Pat- 166. 

— S. 3C-A— Prosecution for breach. 

Section 30-A merely gives an additional powiertO 
the officers concerned to stop the procession and; 
then, if it does not disperse, to deal with its membters 
as members of an unlawful as^mbly. It is not a 
conditieh |)recedex)jt to the prosecution of the licensee 
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POLICE ACT (1861). S. 31— Oral order. 

for violation of the conditions of the license that 
action should first be taken under S. 30-A. {Fforde 
and Jailal, JJ.) Emperor v. Hex Ram. 

m I.C. 716=30 P.L.R. 261 = 30 Cr. L.J. 371 = 
10 Lah. 852 = A.I.R. 1929 Lah. $C4. 
— S. 31 — Oral order. 

An order issued under S. 31 may be an oral order. 
(Ashworth, /.) Sham Sunder v. Emperor, 

91 I.C. 66=27 Cr.L.J. 23=A.I.R. 1926 All. 264. 
— S. 32 — Breach of licence. 

'^Licensee cannot plead want of knowledge. 

A licensee assumes responsibility for the entire con- 
duct of the procession and its component members 
and he cannot repudiate such responsibility by alleg- 
ing that the violation of the conditions took place 
without his consent or even his knowledge or in his 
absence. If any member of the procession is guilty 
of the breach of the conditions of the licence, the 
licensee is liable to be prosecuted for it. (Fforde 
and Jailal, JJ.) Emperor v. Hex Ram. 

114 I.C. 716 = 30 P.L.R. 261=30 Cr.L.J. 371 = 
10 Lah. 862 = A.I.R. 1929 Lah. 404. 
— S. 32— Prohibition of organisation. 

Joining the procession. 

When a notice has been issued under S. 30 (2) 
prohibiting the organizing or promotion of a proces- 
sion without license and a procession is taken out 
without such license the mere fact of joining in the 
procession which was promoted or organized by other 
persons would not amount to a disobedience of the 
order. (Kulwant Sahay, J.) Hare Krishna Mahxab 
V. King-Emperor. 101 I.C. 476=8 P.L.T. 245«- 
28 Cr. L.J. 443=8 A.I. Cr. R. 38= 
A.I.R. 1927 Pat. 191. 

— S. 34— Keeping cart by road side. 

Although easing by a man on a public road may 
constitute an offence inasmuch as it causes annoyance 
to the residents or passengers, the mere fact that a 
cart was kept in the parly land by the side of the road 
with a width of 40 feet, cannot raise any presumption 
by implication that it caused annoyance to the public; 
(20 Cr.LJ. 452, Rel. on.) (Adami and Chatter ji, JJ.) 
Gobind Ram v. Emperor. 9 Pat. 97™ 

A.I.R. 1930 Pat. 246. 

— S. 34— Making water. 

The expression “ easing oneself ” comprises within 
its ambit making water "so as to constitute its an 
offence within Cl, 7. S. 34. (C.C, Ghose and GuhaJJ.) 
Emperor V. Chouthmall. 51 C.L.J. 342= 

A.I.R. 1930 Gal. 444. 
—Although making water by the side of road 
was an offence under S. 34 (7) where the Sessions 
Judge had acquitted the accused on wrong construc- 
tion of the section, High Court taking into considera- 
tion the evidence of annoyance on record and the 
hour of occurrence refused to set aside order of 
acquittal, (C. C. Ghose and Guha^ JJ*) Emperor v. 
Chouthmall. 51 C. L.J. 342=A.LR. 1930 Cal. 444. 
— S. 34-^Playing cards in street. 

Playing cards is not an offence and does not come 
within any of the eight clauses of S. 34, and the act 
of a constable in prohibiting the men from playing 
cards is not in the discharge of his duty. So any 
assault by the persons so playing on the constable 
does not come under S. 332 I.P.O., but, is an offence 
under 6. 323, LP.C* (Broadway, J .) Mul Chand 
t?. Crown. -92. I.C. 889 = 27 P.L.R. 74= 

27 Cr. L.J. 877=A^I.R. 1926 Lah. 260. 

-j-S. 'B4'^Recetvittg tips for— Supplying water. 
-“The expression "exposes for sale" implies that 
person who ta^kes any quantity of ff: (water) has 


POST OFFICE ACT (1898), S. 3— Charge and con- 
viction. 

to pay for it. A person settingup a chauki (wooden 
board) with an earthen jar filled with water over it 
and supplying water to all those who wanted it is not 
guilty under S. 34 (4) merely because sometimes some 
of the persons who took water did voluntarily give 
tips. (Sulaiman, J.) Kalap Naxh v. Emperor. 

£2 I.C. 591 = 24 A.L.J. 292«27 Cr. L.J. 303= 
7 L.R.A. Cr. 49 = A.I.R. 1926 All. 288. 
— S. 34— Validity of conviction. 

S. 279, LP.C. 

The finding of a Magistrate that the accused was 
not guilty of an offence under S. 34 of the Police Act 
necessarily and Ipgically means that the accused 
could not be convicted of an offence under S, 279 of 
the Penal Code. (Banerji, J.) Dhum Singh v. 
Emperor. 88 I.C. 1=23 A.L.J. 436 = 

6 L.R.A, Cr. 143=23 Cr. L.J. 1067= 
A.I.R. 1925 All. 448. 

— S. 42— Applicability. 

Section 42 refers to actions for "anything done or 
intended to be done under the provisions or under 
the general police powers." 

Where a suit has been brought against police 
ojBficer for damages for something done in the exer- 
cise of his powers under Criminal P. C., Police Act, 
S. 42, does not apply: (30 I.C. 173, Poll.) (Sen and 
NiamatuUah, JJ.) Md. Shariff v. Nasir Ali. 

A.I.R. 1930 All. 742. 
— S. 42 — Application of Limitation Act. ‘ 

On the passing of the Limitation Act (9 of 1871) 
the part of S. 42, Police Act (5 of 1861), which pro- 
vides a period of three months for suits contemplated 
by it was repealed with the result that such suits be- 
came subject to the general law of limitation contained 
in the Limitation Act and the special provision of 
limitation contained in S. 42, Police Act (5 of 1861), 
ceased to be operative. (Sen and NiamatuUah, JJ,) 
Mohamed Sharif v. Nasir Ali. 

A. I. R. 1930 All. 742. 

POLICE DIARY. 

See Criminal P. C., S. 162. 

POLICE INVESTIGATION. 

See Criminal P.C., Ss. 155, 162. 

PORTS ACT (15 of 1908.) 

— S. 54 — ^Interpretation. 

^Disobcdtence may be unintentional. 

The word "disobey" in S. 54 does not connote in^ 
tentional disobedience. (Kennedy, J. C. and Zoba, 
A. J. C.) Rahimtullah V. Emperor. 

87 I.C. 914-19 S.L.R. 136=26 Cr. LJ. 1026= 
A.I.R. 1925 Sind 284- 
POST OFFICE ACT (VI of 1898). 

— S. 3 — Charge and oonviotion. 

•*~^Di$covery of postal artide outside Post 
— Finder giving it bac^ to Postmaster^In course 
of transmission. 

M, a servant of K, having discovered a number of 
letters lying in a khola opposite a post office, handed 
them over to his piaster. One of the betters was 
addressed to P and K todk it to the (addressee 
stated that the letter had never been delw^ed to hhn. 
The matter was reported to the Postmaster P vlho 
took possession of the letters saying (that he wuuld 
take necessary action in the matter. No actkmibtlng 
taken by F, the matter was reporited its.,. the Best. 
master-Gemeral with the result that F was S)eid;f up for 
trial. The Magistrate framed two alternate chtMCg^ 
agaaaa^t him, fiiUt under S. 52, Post (Mce'Ajcfc^aud Ihe 
other under S. 201, Penal iGode. Tlhe ^Magii^trate 
found F guilty only undear S. 201^ It vwas comended 
that the charge hransedhy the wnsideifeoh^ 
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POST OFFICE ACT (1858). S. 6— Non-tracing 

addressee. 

ive and prejudiced the accused, the alternate charge 
was illegal and contravened the provisions of S. 236, 
Cr. P. Code. 

Held, that the first charge was not defective, as 
the postal articles in question were “ in course of 
transmission by post” according to S. 3, Post Office 
Act, when they were made over to F by and, 
therefore, the mere fact that the letters had been 
posted when F was not the Postmaster of the Post 
Office was immaterial. The framing of the charge in 
the alternative under S. 201 did not contravene 
S. 236, Cr. P. Code. {Broadway, J.) Emperor 
V. Faizul Hassan. A.I.R. 1&80 Lah. 460. 

— S. 6— Non-tracing addressee. 

Liability of the Post Office. 

Where the article sent was never lost in the course 
of transmission, but all that happened was that by 
reason of the label having been torn it w^as not possi- 
ble to deliver it to the addressee, held, that S. 6 or 
34 did not exempt the Post Office from liability. {Lind- 
say, J.) Secretary of State for India v. Radhey 
Lal. 79 I.C. 334=46' All. 455 = 5 L.R. A. Civ. 384= 

A.LR. 1924 All. 682. 

— S. 20— ‘Indecent.’ 

“Indecent” means immodest and offending against 
the recognized standard of decency and suggestive of 
or tending to obscenity. {Addison, J.) Nathu Ram 
Varma V. Secretary of State. 31 P.L.R. 128 = 

A.I.R. 1930 Lah. 852. 

— S. 52— Breach of trust. 

Where a sub-postmaster of 13 years’ service taking 
possession of the V.P.P. cover addressed to him and 
also of the railway receipt, obtained delivery of the 
goods, but in order to put ofi payment manipulated 
the register maintained in the Post Office, sentence of 
one year’s rigorous imprisonment and a fine of Rs. 100 
was adequate punishment. {Odgers, J.) P. Sankaran 
PiLLAi V. Emperor. 118 I.C. 496=29 M-L.W. 522= 

1929 M.W,N. 275 = 2 Mad. Gr.G. 90=52 Mad. 534- 
30 Cr.L.J. 929= A.LR. 1929 Mad. 447=56 M.L.J. 551. 
— S. 52— Misappropriation. 

— ' — Postmaster opening a V. P. article addressed 
to himself without paying for it. and making false 
entries in the P. O. books. 

A branch postmaster who was also a shop-keeper 
ordered a consignment of flour in order to meet the 
requirements of his shop and a value-payable envelope 
containing the railway receipt for the flour arrived at 
the branch post office. The postmaster opened it, ex- 
tracted the railway receipt, went down the station 
where the goods had by that time arrived, and took 
delivery. After six days he paid the price of the goods 
into the post office. In the meantime he made in the 
books of the post office entries and repeated daily “on 
account of the absence of the addressee.*’ 

Held, that, although the ofience was a technical 
one in the sense that no loss was incurred by the post 
office and the money involved was voluntarily return- 
ed, it amounted to criminal misappropriation within 
the meaning of S. 403, Penal Code, and the post- 
master was guilty under S. 52, Post Office Act. 39 
PX.R. 1902, Dist. {Pfcrde and Tek OHand, JJ.) 
Emperor v. Des Raj. 109 LC. 236 -• 8 Lah. 662 « 
29 P.L.R. 151=29 Cp.L.J. 508=A.I.R. 1928 Lah. 92. 
— S., 88 — Sanction. 

— Ccm be obtained after cognizance of the 

offence. 

. Although S. 72 requires sanction before a postal 
«mployee be prosecuted under S. 55 still as long 
^ sanction is obtained* it, does not matter whether it 
^^|ib€ained before tb^ Court takes cognizance of the 


PRACTICE—Appellate Court— Interference with 
finding. 

offence or not. {Odgers, J.) Sankaran Pillai v. 
Emperor. 118 I.C. 496=52 Mad. 534*- 

29 M.L.W. 622 = 1920 M.W.N. 275 = 
2 Mad. Cr.C. 9C=30 Cr. L.J. 929 = 

A.LR. 1929 Mad. 447 = 56 M.L.J. 561. 
— S. 64— Want of sanction. 

Where the accused was proved to have sent blank 
papers in an insured cover addressed to himself and 
claimed the value of the currency notes which he 
alleged had been enclosed in the cover and he was 
prosecuted for offences under S. 64 of the Post 
Office Act and Ss. 420 and 511, I.P.O. and convicted 
for the latter offences only, held, that it was doubt- 
ful if an offence under S. 64 of the Post Office Act 
had been committed, and that at any rate the prosecu- 
tion under S. 64 was rendered unsustainable for want 
of sanction under S. 72. Held also, that the convic- 
tion for the major offences under the Penal Code was 
perfectly valid. {Maepherson and Dhavle, JJ,) 
SucHiT Raut V. Emperor. 125 LC..770= 

9 Pat. 126=11 Pat. L. T. 224- 
31 Cr.L.J. 934. 

POST OFFICE REGULATION. 

Delivery of insured parcels. 

The Post Office Regulation under which at the 
local post office throughout India and Burma parcels 
insured for Rs. 250 or over are given window delivery 
only and they are not delivered in the ordinary way 
to the addressee at his place of address, is designed 
for the limitation of the post office’s liability as in- 
surers and not for the greater safety of the insured 
parcels. {Lord Blanesburgh.) Bhogilal Bhika- 
chand V. Royal Insurance Co., Ltd. 

108 I.C. 1=6 Rang. 142 = 26 A.L.J. 377- 
32 C.W.N. 893=47 C.L.J. 550= 

30 Bom. L.R. 818=28 M.L.W. 276= 
A.I.R. 1928 P.C. 54 = 54 M.L.J. 545 (P.C.) 

PRACTICE. 

— Appellate Court — Interference with finding. 

— Conjectural grounds. 

Per Simpson, A. J. C. — It would not be right for an 
appellate Court to set aside the decision of the Court 
of trial on conjectural grounds of what might have 
happened in the face of the sworn testimony of what 
actually did happen, 

Wazir Hasan, A. J. C . — Questions of fact may be 
decided by the trial Court on two different lines alto- 
gether. One line may be the drawing of inferences 
from proved and admitted facts and a finding of fact 
on the other line may be founded upon credibility of 
witnesses alone. In the former case the Court of ap- 
pe^ is in as good a situation as the trial Court. The 
latter case may give rise to two positions : (1), Where 
the credibility of witnesses is based on their demean- 
our in the witness box and impression which that 
demeanour creates on the mind of the Judge who sees 
and hears the witnesses. In such a case the finding 
of fact arrived at by the trial Court should not be 
lightly disregarded. On the other hand considerable 
weight should be attached to it, but the finding is not 
binding. The second position arises where the judg- 
ment of the trial Court is not founded on the demean- 
our of the witnesses and the impressions derived there- 
from. In such a case the Court of appeal is free to 
come to its own conclusions as to the credibility of a 
particular witness. It is au unjust ridicule to characte- 
rize probabilities and presumptions of facts as conjeo 
tures. If probabilities -and natural presumptions were 
ruled out of order the jurisdiction of Courts would be 
reduced to a wooden constitution. {Wazir, Hasan, 
J. C., Simpson and Ashworth^ A. J. Cs.) 
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PRACTICE— Discretion. 

Baksh Singh v. Emperor. 93 LC. 1025= 

2 0 W.N. 931 -27 Cr.L.J. 529- 
A.I.R. 1926 Oudh 120. 

—Discretion. 

— "jfifr is mistake for superior irihunal to lay 
rules as to exercise of such discretion. 

When a tribunal is invested by statute with a dis- 
cretion without any indication of the grounds upon 
which the discretion is to be exercised, it is a mistake 
for a superior tribunal to lay down any rules with a 
view to indicating the particular grooves in which the 
discretion should run. {Couriney-Terrell, CJ., and 
Macpherson, J ,) Rattan Dhanuk v. Emperor. 

113 I.C. 329 = 9 P.L.T. 672=8 Pat. 233 = 
30 Cr. LJ. 137 = 12 A.I. Cr. R. 41 = 
A.I.R. 1928 Pat. 630. 

Interference— Refusal to recast .charges. 

An Appellate Court should be very slow to interfere 
with the discretion of a trial Court if not exercised in 
a perverse or arbitrary manner: 26 All. 238 (P, C.) 
and 42 Bom. 380 P. C., Rel. on. 

Where the trial Court feared that the recasting of 
the charges would embarass the Jury and possibly 
prejudice the accused in his trial, 

Held : that it cannot be said that such a reason was 
capricious or involved any disregard of any legal 
principle and certainly does not call for interference 
by High Court in appeal. (Kinkaid, J. C. and 
Rupchand Bilaram, A. J. C.) Emperor v- Stewart. 
97 I.C. 1041=21 S-L R. 55=27 Cr. L.J. 1217 = 
A.I.R. 1927 Sind 28. 

—Duty of Court— Comment. 

Court ought not to comment adversely on witness's 
conduct relying on matters which are not 'evidence*. 
(Fforde, J.) Amar Kath v * King-Emperor. 

85 I.C. 143=3 Lah. 476=26 Cr.D.J. 463 = 
A.I.R. 1923 Lah. 187. 


PRACTICE— Witness— Examination. 

— Jurisdiction. , . ^ 

— — — Matter agitated and decided in civil Court 
Same matter cannot he agitated in criminal Court 
again. 

A criminal Court should not, except for very 
exceptional and cogent reasons, go behind^ the nnd- 
ing of a civil Court which has been arrived at on 
merits. 

Where the civil Court grants a decree on the basis 
of a bond which is alleged to have been executed 
under duress, and the plea of wrongful confinement* 
extortion and duress raised by the complainant in the 
civil suit is decided against him, the complainant shall 
not be permitted to agitate the same plea in a 
criminal Court : 33 P.R. 1910 (Cr.), Foil.: 4 P. W. R. 
1916 and 8 P. W. R. 1916. Ref. {Johnstone, J.) 
Suraj Bhan t;. Emperor. 120 I.C. 186 = 

31 P.L.R. 60 = 1930 Cr. C. 30=31 Cp. L.J. 48 = 
A.I.R. 1330 Lah. 62. 


-Law governing. 

Codified lavo cannot he modified by rules of 

practice. , 

When law has been codified, it cannot be modified 
gradually from day to day as the changing circum- 
stances of a community, require, by rules of practice 
made to meet these imperceptibly changing conditions. 
Any modification, however small, must be made by 
the legislature, when a suitable opportunity arrives. 
[Cuming and Lort Williams, JJ.) Rehati MohaN 
n. Emperor. 115 I.C. 258=32 C.W.N. 943= 

56 Cal. 150=30 Cr. L.J. 435=12 A.I. Cr. R. 265= 

A'l.R. 1929 Cal* 37. 

-Revision. , . . j ui. • - 

—When a party applies for revision and obtains 

an order issuing notice to show cause, he should con- 
fine himself to the grounds on which the order w^ 
based. (Walsh, J.) Raj Bunsi v . Emperor. 

60 I.C. 430= 42 All. 646=22 Cr.L.J. 228 = 
Ad X r. .T fivassT.-Tf* i a. fCr.) 182. 


—Evidence— Appreciation . 

Where both the parties have tendered evidence the 
question of weight is not a question of law. {Sen, J*) 
Alayar Khan v . Emperor. 120 LG. 193= 

31 Cr.L.J. 1 = 1930 Cr.C. 39= 1930 A.L-J. 254= 
A.I.R. 1930 All. 23. 

Conspiracy case. 

' In cases of conspiracies it is difficult for the prose- 
cution to secure outside and independent evidence. 
The prosecution has to depend upon evidence of 
people who are engaged in detecting crimes of this 
sort. In a case like this therefore the evidence of 
such persons should be scrutinized and received with 
a great deal of caution. {Suhrawardy and Panton, 
JJ.) NiRMAL Chandra De v. Emperor. 

100 I.C. 118 = 31 C.W.N. 239=28 Cr.L.J. 241 = 
A.I.R. 1927 Cal. 265, 

—Judge. 

■. --^Holding Court beyond office hours. 

For practical purposes it is quite improper for a 
Judge to insist on sitttng beyond the prescribed hours 
unless, of course, the lawyers in the case agree. The 
lawyers are professional men who have to regulate 
their interviews in accordance with the regular and 
prescribed hours of'the Court’s sittings and it is not re- 
asonable except for really unavoidable necessity or for 
the agreed convenience of all concerned that a Court 
should insist on sitting at times neither prescribed nor 
suitable. A.I.R. 1922 All. 372 and 41 Cal. 299, Ref, 
{Bucknill and Kulwant Sahay, JJ.) Emperor v. 
Arhie^swar Prasad. 89 I.C. 961=4 Pat. 646== 
26 Cr. L.J. 1441=AJ.R- 1925 Pat. 772. 


-Stay of Trial. ^ t • iu, 

Criminal proceedings — Issues substantially 

•he same as the civil suit. , 

The executant of a deed denied the execution be- 
fore the Snb-Registrar. But the Dt. Registrar 
tered the deed and ordered prosecution under S. 82 
[a) of the Registration Act. The executant sued m 
a Civil Court for a declaration that the deed was a 
forgery and moved the High Court for stay of the 
criminal proceedings. HeU that as the issue in both 
the proceedings civil and criminal was the same ana 
as there was no likelihood of the evidence becoming 
stale or unobtainable, the High Court would 1^ 
justified in ordering the stay of the criminal proceed- 
ings and in such a case the High Court can direct 
the lower Court to expedite the disposal of the mvu 
suit. (Jwala Prasad, /.) Phglshara u. Emperor. 

62 I.C. 185=22 Cp. L.J. 4S9-1 Pat, L.T. 697. 
—Witness— Cpedihility. ‘ 

It is not a sound ground for disbelieving a witness 
that he is of the same caste or community as the per- 
son in whose favour he deposes. (Maephersan, wO 
Barhmdeo Rai V. Emperor. 90 I. C. 489— 

7 P.L.T. 272=26 Cr.L.J. 13S9«A.I.R» 1926 Pat* 36. 

—Witness— Examination. ^ ^ ^ wz 

The name, parentage, age, residence and protwoon 
of a witness form part of the depbsition on solemn 
affirmation and not part of the hewing 26 All. 108 
(P.C.) and‘11 Cal. 580, Dist. {Kutwant 
Allanson, JJ,) Chotan SiNgh u. EMJfeROR.^ 

Ill I.C, 308=7 Pat. 361=10 P.L.T- 26= 
29 CrX. X B04- 11 A I. Cp. R. 91^ 
A.LR. 192® 
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PRACTICE— Miscellaneous. 

—Miscellaneous. 

——The practice that a complainant or first infor- 
mant should not be prosecuted under S. 211, until his 
complaint or police case has been disposed of, is not 
based on any statute and is merely a precautionary 
rule of safety in respect of a special class of criminal 
case. While a prosecution under S. 211 might in 
certain circumstances be delayed or even set aside in 
accordance with this practice, the practice could 
per se be no ground for setting aside a conviction, 
for there is no illegality in the trial. {Uacpherson 
and DhavU. JJ.) SuchitRautv. Emperor. 

125 I.C. 770 = 9 Pat. 126=31 Cp.L.J. 934i = 
11 Pat. L.T. 224. 

PRECEDENTS. 

**-Binding effect on Subordinate Courts. 

A Subordinate Court is bound by the ruling of 

a superior Court however unsound it may appear to 
it unless it is expressly contrary to any statutory 
provision of law which was not brought to the notice 
of the superior Court, or unless it has been overruled. 
(Sulaiman, /.) Beni RAm t?. King-Emperor. 

92 I.C. 694=7 L.R.A. Cr. 22=27 Cr. L.J. 310= 
A.I.R. 1926 All. 237. 

—Conflicting rulings. 

Where there are decisions of a High Court, it 
is the duty of Courts subordinate to that High Court 
to be guided by them rather than by the decisions of 
other High Courts. (Pandalai^ J.) Thadi Subbi 
Reddi V, Emperor. 1930 M.W.N. 689-= 

A.I.R. 1930 Mad. 869. 

—Extent of authority. 

^Every judgment must be read as applicable to 

the particular facts proved or assumed to be proved 
since the generality of the expressions which may be 
found there are not intended to be expositions of the 
whole law, but are governed and qualified by the 
particular facts of the case in which such expressions 
are to be found. A case is only an authority for what 
it actually decides. Quinn v. Leatham, (1901) A. C. 
495, Ref. (Maung Ba and Doyle, JJ >) Abdul 
Rahman v. Emperor. 94 I.C. 717 ** 

4 Bur. L.J. 213=27 Cr. L.J. 669 = 
A.I.R. 1926 Rang. 53. 

—Finding of fact. 

It is ■ not a sound principle to rely upon findings 
of fact in an individual case as a foundation for 
general principles. (Stuart, C, J, and Raza, J,) 
Khilowan V. Emperor. 112 I.C. 837= 

5 O.W.N. 760 =29 Cr. L.J. 1009= 
11 A.I. Cr. R. 27 = A.I.R. 1928 Oudh 430. 

—Head-notes. 

— . — If a head-note to a reported case is, in any 
way, inconsistent or not wholly reconcilable with the 
body of the judgment, it is the latter that must un- 
doubtedly be looked upon as authoritative. (Findlay, 
r cj Tarachand Marwadi v. Emperor. 

117 I.C. 210=30 Cr. L.J. 724=1929 Cr. C. 466= 
A.I.R. 1929 Kag. 279. 

— Frliy oounoil. ^ , 

. — is not open to the Courts in India to ques- 
tion any principle enunciated by the Privy Council. 
(Fcpwcett and Mirza, JJ.) Emperor v. Ismail 
Khadirsab, 108 I.C. 801=82 Bom> 389= 

30 Bom. L.R. 330=10 A.l.Cr.R. 118= 
29 Cr.LJ. 403=A.1.R. 1928 Bom. 130. 

"HSaaoMBt High CourtNi 

Uir^ /,^The decision of a Bench of High 

SuCabe, as to the jurisdiction of High 
Cottt^j^b&djmohtlie Bench subsequently hearing 

Laxmi- 


PRBSIDENCT TOWNS INSOLVENCY ACT, (1909). 

S. 103-~Offence under general law. 

NARAYAN TiMMANNA Karki, In re, 112 I.C. 567 = 
30 Bom. L.R. 1080==29 Cr. L.J. 1063 = 
11 A.l.Cr.R. 324 = A.I.R. 1928 Bom- 390. 

^It is purely a point of practice of the Bombay 

High Court that no Bench of the High Court has 
power to bind all other Benches in future proceed- 
ings as to the practice to be adopted in all cases that 
may come before them. (Fawcett and Mirza, JJ,) 
Emperor v. Ismail Khadirsah. 108 I.C. 501 = 
52 Bom. 385 = 30 Bom. L.R. 330 
10 A I. Cr. R. 118=29 Cr. L.J. 408 = 
A.I.R. 1928 Bom. 130. 
PRESIDENCY TOWNS INSOLVENCY ACT (1909). 
— S. 27— Admissibility in evidence— S. 36. 

Record of examination admissible. 

Depositions under S, 36 cannot be admitted in evi- 
dence, but the record of insolvent’s examination 
under S. 27 is evidence which can be taken into consi- 
deration against him in proceedings under S. 104 of 
the Act, as criminal proceedings in the Presidency 
Magistrate’s Court are, under S. 103, proceedings 
under the Act. 12 Cox. Cr. Cases 32 and 174, Rel. 
on. (C.C.Ghose and Jack, JJ.) Moti Lal v. Em- 
peror. 113 I.C. 851 = 48 C. L.J. 534= 

32 C.W.N. 1140=30 Cr. L.J. 241 = 
A.I.R. 1929 Cal. 80. 

— S. 102— Applicability. 

Section 102 of the Presidency Towns Insolvency 
Act applies only to an insolvent adjudicated under 
that Act. (Suhrawardy, Duval and B, B, Ghose, JJ,) 
Ashutosh Ganguli V, E. L. Watson, 98 I.C. 116= 
53 Cal. 929=44 C.L.J 350=27 Cr.L*J.126a= 
A.LR. 1027 Cal. 149. 
— S. 102— Credit by false persouatioB. 

— Section applies. 

Where credit was obtained by an undischarged 
insolvent by falsely impersonating another. 

Obtaining credit by a trick woi3d equally be within 
the purview of the Section, the fact of the person ob- 
taining it being an undischarged insolvent being un- 
disclosed. (Godfrey, J,) Nasse v. Emperor. 

83 I.C. 229 = 26 Cr.L.J, 435=3 Bur. L.J. 329 = 
A.I.R. 1925 Rang. 176. 

— S. 103— Commitment. 

S. 104 For offence under S. 103 is illegal. 

Due to S. 104, Presidency Towns Insolvency Act 
as amended read with S. 254, Cr. P. Code commit- 
ment of an accused for trial to the High Court Ses- 
sions for an oflence under S. 103, Presidency Towns 
Insolvency Act, is illegal because the case under that 
section is a warrant case and the maximum punish- 
ment for the offence is only two years’ imprisonment. 
24 Cal. 429 j (1906) A.W.N. 28 and 41 All. 454, Ref. 
(Buokland, J,) Emperor v, Girish Chandra 
Kund. 120 tC. 813=1929 Cr.C. 521=58 Cal. 785= 
31 Cr.L.J. 184=A.I.R. 1929 Cal. 777. 

— S,. 103 — Offence under general law. 

Subsists, 

Where the insolvent was entrusted with furniture 
by the Official Assignee for the purpose of continuing 
his business and, in breach of the trust, he (disposed of 
it to various persons : 

Held: that his conviction under , general law was pro- 
per, even assuming that the facts proved do amount 
to an offence under S. 103 (b) (2), Presidency Towns 
Insolvency Act : 6 M. LW. 283, Foil. (Waller an4 
Madhavan Hair, JJ,) William PLythe Pexrett 
u. Emperor. 105 I.C. 448=39 283= 

38 Qr.LJ. 928=A.i.B. 1927 Mad. 101S« 
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PRESS AND REOISTRATION OF SQQKS ACT 
(1867), S. 13— Burden of proof. 

^S. 18— Burden of proof. 

It is {or the prosecution to establish that the press 
was one which required a declaration and in order to 
do so the prosecution must prove that it was in work- 
able order. (Mukerji, /.) Benoy Kumau Sen p. 
Emperor. 57 Cal. 460^34 C.W.N. 152=: 

1929 Cr. C. 5ai=:A.I.R. 1929 Cal. 635. 

— S. 13— 'Press’. 

The press that is referred to in S. 13 is a press for 
the printing of books and papers, and so in order to 
sustain a conviction under S. 13 it is necessary to 
find that the press was in sufficiently fit condition to 
enable the printing of books or papers thereby. 
{Mi4kerji, J,) Benoy Kumar p. Emperor. 

57 Cal. 560=35 C.W.N. 152=1929 Cr. C. 501 = 
A.I.R. 1929 Cal. 635. 

— S. 16— Interpretation. 

‘ The words '* delivered out of the press ” are not 
equivalent to " printed The work of printing 
might be completed before any copy were actually 
delivered out of the press. {Kendall, J,) Kishen 
Lal v. EilPEROR. 99 I.C. 1032 = 59 All. 315= 
25 A.D.J. 103=8 L.R.A. Cr. 31«28 Cr.L.J. 232 = 

7 A.I. Cr. R. 208 = A.I.R, 1927 All. 237. 

PREVENTION OF CRDEETY TO ANIMALS ACT 
(XI OF 1890). 

—Applicability. 

The Prevention of Cruelty to Animals Act does 
not apply to the District of Saran in Bihar and 
Orissa. Consequently an accused committing an 
offence within that area, under the Act is not 
punishable. (Jwcfla Prasad, /.) Senehi Singh, 
In the matter of. ’ 65 LC. 539 = 

23 Cr. L. J. 87. (Pat. ) 
— Ss. 3 and 6— Applicabiliify. 

Working a lean pony and using bridles with 
leather disc studded with nails deserves convictibn 
under S. 3 in preference to S. 6. (ffeald, /.) The 
King-Emperor v * Bejai. 3 Bur. L.J. 153 = 

A.I.R. 1925 Rang. 373. 

— S. 6— Sentence* 

Offences under S. 6 of the Act are punishable with 
fine. only. (Heald,J») Emperor t?. Be jai. 

8 Bur. L*J* 185= A.I.R. 1925 Rang. 373. 

PREVIOUS ACQUITTAL. 

$^e Cr. P. Code, S. 403, 
PRfcVIOUBCONYICTION. 

(1) CRfPi CooE, a 

‘ . (2) Penaji Code, S. 75* . . 

]^|UlPAt AND A0BNT.. 
rrPviiieipar)i ilablUty fox agent'a acta 

i—ijy-w-The master is not crimihally responsible for 
the acts 6f Hs servant units' he expressly commands 
or personally co-operates in them or criminal responsi- 
bility is eiJEpressly -iittposed by staiJttfe or contract. 
0diker, /. C.) Pakira SaMbhaji Kunhi h. Ki^ 
#Eror. "87 I.C. 918^28 Cp. L.J. 1080’= 

A.I.R. 1926 Nag* 73. 

There can be.po criminal liability for the act of 
aoLageht. {Wazir Hasan, A, J* C.) BIsHAMBKAR 

*■ ^ .Ofi' B.' 141 ' ' ^ V* — . ; ■ 


PRIVY COUNCIL— Criminal cases— Interference. 
Nath v. Emperor. 87 LC. 962=26 Cr. L.J. 1052 = 

A.I.R. 1925 Oudh676. 

PRISONS ACT (IX OP 1895). 

— S. 3— Under-trial prisoner. 

Under-trial prisoner is a prisoner — Judicial 

lock-up is a prison. 

An under-trial prisoner is a prisoner, A pdrson 
committed to custody in pursuance of a warrant or an 
order of a Court exercising criminal jurisdiction, 
though not convicted, is a criminal prisoner within 
sub-S. (2) of S. 3. 

A judicial lock-up is a prison with in the meaning of 
that expression used in the Prisons Act. (Shadi Lal and 
Lumsden, JJ.) Emperor v. Khanun. 76 I.C. 29 = 

5 Lab. 558=23 Cr. L.J. 93 = 
A.I.R. 1925 Lah. 257. 

— S. 5S — Newspapers. 

'-^Carrying a bundle of newspapers from a 

prisoner is an offence. ^ 

Carrying a bundle of newspapers from a prisoner 
inside the jail, to one, outside the jail premises, is an 
offence under S. 42 read with Art. 485 of the Bombay 
Jail Manual, 1911. {Macleod, C.J. and Shah, J.) 
Saifin Rasul v. Emperor. 83 LC. 352 = 

26 Bom. L.R. 267=25 Cr. L.J. 1382= 
A.LR* 1925 Bom. 385. 

PRIVATE DEFENCE. 

See Penal Code, Ss. 96 to 106. 

PRIVILECE. 

See (1) Penal Code, Ss. 4D9, 500. 

(2) Tort Defamation. 

PRIVILEGED COMMUNICATION. 

See Evidence Act, S. 126. 

PRIVILEGED DOCUMENT. 

See Evidence Act, Ss. 123 — 120. 

PRIVY COUNCIL. 

—Criminal cases— Interference. 

, Council is not a Court of Criminal 

Appeal — Mere mistake in exercise of jurisdiction is 
not enough to sustain appeal hut justice must have 
been set at naught* 

•The power of the Privy Council to entertain appeals 
atises not from the relation of the Board to the Court 
belov?, as a Court of criminal appeal, but as the Privy 
Council advising the Sovereign with ‘ regard to the 
exercise of the prerogative. The prerogative is that 
remnant of the power of the Crown which remains to 
the Crown to interfere" with frijjunals of justice. With 
India’s ‘march to self-goveniifneht-, this prerogative has 
been dimimsbing . Therefore, unless- it S^awbe proved 
that there was no proper tri^ at ^ afl. that the forms of 
all judicial procedure were disregarded, not merely 
according to local ordinances but* acdbi^ing to the 
unvarying , character, which is compjqq „^q ajl, the 
Privy, ConucU cainnot interfere. Jf tj^erq is anytliipig 
very very gross, , it might coppte ip;^denth@ 
gory, but even then» the,i.Qr, 9 W|r 
ordinarily cautious in ae^ertlgg i o% 

that , very restricted - prerogative 
years ago, but which m^y' npt Privy 

Council, caanoln take 

which the Court in Inidia^^eR ma49v 4 ^ e»ej:cise of 
its jurisdiction, ,Whe?(e 
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PRI¥t COUNCIL— Criminal cases— Interference. 

naught, the Privy Council has no jurisdiction. (Vis- 
count Haldane,) Hanmant Rao v. Emperor. 

89 1.C. 843 = 26 Cr.L.J. 1419=1926 M.W.N. 32= 

27 Bom.L.R. 704=49 Bom. 455= 
A.I.R. 1925 P.C. 180 (P.C.) 

, . 11 — W hen there has been evidence before the 
Court b^ow and the Court below has come to a con- 
clusion upon that evidence, their Lordships of the 
Privy Council will not disturb that conclusion ; they 
will only interfere, where there has been a gross 
miscarriage of justice or a gross abuse of the forms of 
legal process. 12 A. C. 459, Foil. {Viscount Haldane,) 
Begu V, Emperor. 88 I.C. 3=6 Lah. 226= I 

27 Bom. L.R. 707=41 C.L.J. 437 = 2 O.W.N. 447 = 
23 A.L.J. 636=7 L.L.J. 324=3 Pat L.R.Cp. 95 = 
52 LA. 191=1925 M.W.N. 418=26 Cr.L.J. 1059 = 
26 P.L.R. 284=30 C.W.N. S8t = 
A.I.R. 1923 P.C. 130=48 M.L.L 643 (P.C.). 

Privy Council will not interfere save where 

legal princiHes are involved. 

The responsibility for the administration of criminal 
^ justice in India the Privy Council will neither accept 
nor share, unless there has been some violation of the 
principles of justice or some disregard of legal prin- 
ciples, (Lord Buckmaster.) Taba Singh v. Em- 
peror. 84 I.C. 935 = 26 Cr.L.J. 391 = 

22 M.L.W. 57 = 26 P.L.R. 394 = 48 Bom. 515 = 
26 Bom. L.R. 692 = A.I.R. 1925 P.C. 59 (P.C.). 

^Wrong interpretation of sections of Acts does 

not justify interference by Privy Council in criminal 
cases. (Lord Dunedin.) XJmra v. Emperor. 

87 I.C. 844=26 Cr.L.J. 1020=26 P.L.R. 129 = 
21 Wr.L.W. 160=6 Lah. 48- 
6 L.R.P.a Cr. 16 = 52 1.4. 121=2 O.W.N. 5= 
27 Bom. L.R. 701=3 Pat L.R.Cr. 98- 
A.I.R. 1925 P.C. 82=48 M.L.J. 61 (P.C.) 
—Criminal cases— Rule. 

^Their Lordships of the Privy Council do not 

act in criminal matters as a Court of Criminal Appeal 
and are not concerned to regulate procedure of 
Courts in India or to criticise what is mere matter 
of procedure and in the complete absence of any 
substantial injustice or in the complete absence of 
anything that outrages what is due to natural justice 
in criminal cases Privy Council does not interfere. 
(VUcount Sumner.) Atta Mohammad n. Em- 
PEifOR.122 LG. 17= 7 O.W.N. 299=1930 Cr.C. 198 = 
31 M.L.W. 306=31 P.L.R. 150= 32 B.L.R. 520 = 
34 C W.N. 565=3 M. Cr. G. 85=31 Cr.L.J. 378 = 
11 Lah. 192-37 LA. 71-51 C.L.J. 458 = 
A.LR. 1930 P.C. 87 - 58 M.L.J. 363 (P.C.) 
•—•The Board only recommends His Majesty to 
exercise his jurisdiction in appeals in criminal cases 
upon certain very restricted grounds. (Lord PHilH- 
more.) V, M. Abdul Rahman v. King-Emperor. 

100 I.C. 227=8 Rang. 53=64 LA. 96 = 
25 A.L.J. 117=31 C.W. N. 271 = 
1927 M.W.N. 103=38 M.L*T. 64= 
4 O.W.N. 283=8 P.L-T. 155=28 Cr.L.J* 239= 
8 Bur* L.J. 63=29 Bom. L.R. 813= 
45 C.L. J. 441-7 A.I. Cr. R- 362= 
A.LR. 1927 P.C. 44=32 M.L.J. 585 (P.Q.) 

-^Privy Council is not a Court of Criminal Ap- 

peal-hRevieu> is not permitted except in case of 
substantial and 'grizve in justice due to disregard 
of legal forms or. principles of natural justice — Re- 
fusal by Governor-General to transfer case on the 
ground of state of public feeling cannot he viola- 
Um &f the prifictpks of natural justice^-^lnade- 
qnifcy of direction to the Jury cannot amount to 
^s^egdrd of fornft^jdf process. : 

• .for special lesope to 

appeal ajgaiust sentences pronounced in the Criminal 


PRiyy COUNCIL — Special leave to appeal— 
Criminal cases. 

Courts of the various Dominions of the King the 
Privy Council will not act as Court of Criminal 
Appeal and will not review or interfere with the 
course of criminal proceedings, unless it is shown 
that, by disregard of the forms of legal process or 
by some violation of the principles of natural justice 
or otherwise substantial and grave injustice has been 
done. 

Governor- General has the power to order that 
the trial be held elsewhere if he thinks that in the 
state of public feeling a fair trial could not be 
obtained in the place where the offence would ordi- 
narily be tried. To ask the Board to declare that 
a refusal of the Governor-General, who had all the 
advantages of being in the country and of judging 
of the real state of the feeling of the public amount- 
ed to a violation of the principles of natui^ justice, 
is nothing less than preposterous. The impropriety 
and uselessness of such *a demand cannot be too 
strongly qualified. 

Adequacy or otherwise of the directions to the 
jury would not amount to a disregard of the forms 
of process or violation of the principles of natural 
justice. (Lord Dunedin.) Shaft Ahmad v. Em- 
peror. 92 I.C. 212 = 28 Bom. L.R. 158= 

30 C.W.N. 557=23 M.L.W. 1=43 C.L.J. 67= 
1S26 M. W.N. 62 = 8 O.W.N. 165= 
A.LR. 1925 P.C. 305=49 M.L.J. 834 (P.C.) 
— Criminal cases — Special leave. 

Points not properly raised at the trial or not points 
which is ordinary circumstances deserve much con- 
sideration as grounds for .special leave. (Lord 
Sumner.) Barendra KumAR v. Emperor. 

85 I.C. 47 = 29 C.W.N. 181 = 1925=M.W.N 26 = 

3 Pat. L.R. Cr. 1=6 L.R.P. Cr. 1= 

27 Bom. L.R. 148=6 Pat. L.T. 169=52 LA. 40= 
52 Cal. 197=23 A.L.J. 314=41 C.L.J. 240= 
26 Cr. L.J. 431 = 26 P.L.R. 50= 
A.LR. 1923 P.C. 1=48 M.L.J. 343 (P.C.). 
—Special Leave to appeal— Criminal Gases. 

Leave to appeal in criminal oases is granted 

only when there is grave and substantial injustice 
due to non-observance of some forms of legal process 
or violation of principles of natural justice. 

It is indisputable that as His Majesty the King is 
supreme over all persons and Courts within his 
Dominions, a right of appeal in all cases civil and 
criminal to the King in Council exists, from the 
highest Court of ea<i separate colony, province, state 
or possession, whether it be a Court of record or 
not, except so far as the prerogative in this 
has been expressly surrendered. Criminal proceedings, 
however, are, in practice, reviewed only if it is shown 
that by a disregard of the forms of legal process, or 
by some violation of the principles of natural ju^ce, 
or otherwise, substantial and grave injustice has been 
done. The Judicial Committee do not, ^ a rule, 
advise His Majesty to grant appeals in criminal cases, 
except where questions of great and general impor- 
tance, likely to occur often, are raised, and where the 
due and orderly administration of the law is shown to 
be interrupted,, or diverted into a new course which 
might create a precedent for the future, and where 
there are no other means of preventing these conse- 
quences. Such appeals lie either by the right of grant, 
in pursuance of l^ve obtained by the appellant from 
the Court appealed from, or by reason of special leave 
granted by the Judicial Committee. The latter 
appe^s arise either where the Court below does not 
possum ']^wer to grant leave to appeal or where leave 
to^ appeal has been refused by the Court below, or 
where the leave to appeal was granted ton some special 
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PRIVY COUNCIL— Value of decisions. 

point and the appellant wishes to raise points not 
included in the leave to appeal. But whether leave is 
granted by the Court appealed from or by the 
Judicial Committee, it is plain that the answer to the 
question, whether the case is a fit one for appeal, 
must depend on the same considerations. The grant 
of the leave to appeal is a step ancillary to the determi- 
nation of the appeal, and the principles which 
regulate the ultimate decision of the appeal cannot 
obviously be ignored when an application for leave is 
examined. There must be something which, deprives 
the accused of the substance of fair trial and the 
protection of the law, or which, in general, tends to 
divert the due and orderly administration of the law 
into a new course, which may be drawn into an evil 
precedent in future. Where there is no provision like 
Clause 41 of the Letters Patent, 1865, applicable, no 
Indian Court can grant leave to appeal to His Majesty 
in Council. In such cases, the remedy is by an appli- 
cation for special leave to His Majesty in Council. 
Execution of sentence was stayed pending the hearing 
of appeal to His Majesty in Council, (1908 App. Cas. 
448, F.) (Mookerjee and Chatterjee.JJ.) BarendrA 
Kumar Chose n. Emperor, 83 I.C. 580= 

39 C.L.J. 1=28 C.W.N. 377=26 Cp.L.J. 52« 
A.I.R. 1924 Cal. 545. 

— Value of decisions. 

It is not open to the Courts in India to question 
any principle enunciated by the Privy Council. 
{Fawceit and Mirza.JJ-) Emperor v, Ismail 
Khadirsaib. 108 I.C. 501-^30 Bom. L.R. 330= 
29 Cp. L.J. 408=82 Bom. 885=10 A.I. Cp. R. 118 = 

A.I.R. 1928 Bom. 130. 

PROBATE AND ADMINISTRATION ACT (Y of 
1881). 

— S. 89— Applicability. 

S. 89 of the Probate and Administration Act has 
no application to a criminal prosecution. (44 M. 417, 
Foil.) And therefore criminal prosecution under 
S. 498» I.P.C,, cannot abate merely on account of the 
death of the'injured party, *.c., the husband. 25 P. R. 
(Cr.).1919, Ref. {Broadway and Mariineau, JJ>) 
Emperor n* Mauj Din. 71 I.C. 77-4 Lah* 7 = 
24 Or. D.J. 29« A I^R. 1924 I*ah. 72. 

PROCtAMATION. 

See CR. P.Code, Ss. 87 and 88. 

PRODUCTION OF DOCUMENT. 

See (1) Cr. P. Code, S. 94. 

(2) Penal Code, S. 175. 

PROFESSIONAL ETIQUETTE, ETHICS AND MIS^ 
CONDUCT, 

See Legal Practitioner. 

PROMISSORY NOTE. 

—Alignment. 

^^—Presumption as to passing of* 

The presumption of law contained in the Negotia- 
ble Instruments Act that a promissory note was 
passed for consideration is not applicable to a criminal 
{Qdkul Prasad, J.) Sakhawat Haidar o. 
Emperor. 59 I.C. 198 = 22 Cr. L.J. 54= 

18A.L.J.1151. 

PROPERTY DISPUTES. 

C)^. P. Code, S. 145* 


PUBLIC GAMBLING ACT (1867), S. 1 -Instru- 
ments of gaming. 

PROSTITUTION. 

See Penal Code. 

PROVOCATION. 

See Penal Code. 

publication. 

(2) Penal Code, S. 499. 

PUBLIC GAMBLING ACT (III of 1867). 

Certainty of profits. 

— - — U. P. Act (1920)-^ Mere expectation nf profit 
sufficient. 

In order to bring the case under the Act it is not 
necessary to prove that profit is certain to result. A 
mere expectation of profit would suffice. {Bays,!,} 
Ismail v. Emperor. 101 I.C. 474=49 All. 562= 

25 A.L.J. 345=8 L. R.A. Cr. 75 = 28 Cr.L.J. 442= 

7 A.I. Cr. R. 4S7=A.I.R. 1927 All. 480. 

—Rights of accused. 

Magistrate issuing warrant — Accused may 

examine as wit$te:>s — Magistrate not to iry^ 

An accused under the Act has the right to examine 
the Magistrate issuing the warrant as a witness to en- 
quire from him what was the information received by 
him and bow the warrant was filled up and therefore 
he is materially prejudiced by the trial of the case by 
the very Magistrate who issued the warrant. (Zafar 
Mi, J.) Raja Ram v. Emperor. 73 LO. 521 = 

5 L.L.J. 429=24 Cr. L.J. 633= 
A.I.R. 1924 Lah. 247« 
— S. 1— Common gaming house. 

Government Office used for gambling, 

A Government Office cannot escape the definition of 
a common gaming-house when the persons gambling 
there and receiving profit out of the gambling used 
the place for such purpose. (D^r/af, /.) Bhagwan 
Din V, Emperor. 108 I.C. 868=26 A.L.J. 400= 

9 A.I. Cr.R. 270=9 L.R.A Cr. 38=29 Cr. L.J. 448 = 

A.I.R. 1928 All. 215. 
— S. l*--InBtruments of gaming, 

Books of record — Examples^, 

Books used for the purpose of registering or record*, 
ingany gaming transaction would fall within the 
definition of instruments of gaming'*. 6 Bom. B. 
249 ; 29 Bom. 264 and AO Bom. 263, Bel. on. 

A register or record of traasactions in American 
Futures was held to be an instrument of gaming. 28 
Bom. 616, Dist. ; so also a book which ^ntained a 
register or Kacha Khandi transaction and Teji MantJi 
transactions. A.I.R, 1922 Bom. 408 and 37 Bom. 
264, Ref. 24 Bom. 227, Rel. on. Thadser v. Hardv^ 
(1878) 4 Q. B. D. 685, Dist. (Mirza and Baker, JJA 
Emperor v , Thavarmal Rupchand. 116 I.C. 251= 
53 Bom, 867=31 Bom. L.R. 158=30 Cr. L.J. 5gi« 
12 A.I. Cr. R. 466 i= A.I.R. 1929 Boin.T87. 

Satta papers-^Advertisements acepunts of. 

When the. shop owned by ffie was raided, 

Satta papers were found, and when the house was 
raided, adverdsements pf the satta gambling were 
found and accounts of the satta gambling. 

Held, that such papers were instruments of gam- 
ing. AJ3‘ 1924 ^1. 3^, Foil. 
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PUBLIC GAMBLING ACT (IS37), S. 1— lustra- 
ments of gaining. 

Emperor. 101 LC. 474=49 All. 562= 

25 A.Ii J. 346=3 L.R.R. Gr- 75=28 Cr. L.J. 442= 
7 A.I. Or. R. 487 = A.I.R. 1227 All. 480. 
" " * U. P. Act of 1917 — Cauris. 

Cauris will fall within the definition of instnimenls 
of gaming. 18 All. 23, Dist. {Wazir Hasan, A. J. C.) 
Ram Charan v, King-Emperor. 90 I.C. 713 ■■ 
2 O.W.R. 638 = 12 O.L.J. 646=26 Cr. I..J. 1809 = 
A.I.R. 1925 Oudh 674. 
— S. 2 — Extension to territories. 

Gambling on Benares side of mid-stream 

no offence. 

By a Government Notification the Gambling Act 
was extended to the north bank of the Ganges. The 
gambling took place in a boat which was on the 
Benares side of the mid-stream of the Ganges. 

JHeld, that no offence was committed because the 
gambling took place outside the area to which the 
Act applies. {Stuart, J,) Kashi Nath v. Emperor. 
88 I.C. 5 =^3 A.L. J. 457 = 26 Cr. L J. lC6i= 
6 L.R.A. Cr. 144= A.I.R. 1923 All. 818. 
~-S. 3 — Defective search warrant. 

Conviction not vtttated if based on legal 

evidence, 

A conviction under S . 3 based upon legal evidence 
is not vitiated merely because of the defects and 
irregularities in the warrant. 35 All, 1 ; 28 All. 
210' and A, 1. R. 1924 All. 214, Foil. A. I R. 1924 
Lah. 247, Expl, (Tek Chand,J,) M^RAN BaKHSH v. 
Emperor. 104 I.C. 441=28 Cr. L.J. 825= 

A.I.R. 1927 Lah. 699. 

Place not siaied'^Warrant illegals 

Where at the time when the Magistrate signed, the 
place used as public gaming house is not stated at all 
in the body of the warrant, the warrant is not for the 
search of any particular place and therefore is illegal. 
35 All. 1 and 11 P.R. 1895 (Cr.) Ref. (Zafar MiJ.) 
Raja Ram v. Emperor. 73 I.C. 521 =5 L.L.J. 429= 
24 Cr.'L.J. 633=A.I.R. 1924 Lah 247. 

-^S. 3-“Dewali gambling. 

" Raid on — Undesirable, 

To issue warrant to raid houses where gambling 
•goes on at the time of Dewali is highly undesirable as 
the police are mei*ely encouraged to run in numbers 
bf perfectly innocent persons in order to get a reward . 
{Pullan, J,) Lachhman v, Emperor. 

A.I,R. 1930 Oudh 493. 
—Act not contravened — No offence. 

Gambling in PewaU should not be considered to be 
an ohence; but the law will not countenauce gambling 
^ven at Dewali if it is in contravention of the Gam- 
bling Act. 

Where the only evidence that anything was done 
in contravention of the Gambling Act was that the 
owner of the liouse had in front of him a small pot 
containing As. 15 and there was no reason to sup- 
pose, jth^ the sum represented his profits or that it 
was what is known as and the sums staked 

wete quitb trifling, 

^ Bdtd, tl;i at it was only a case of Dewali gambling 
in-priva,te house and no offence was committed under 
thbfCambling Act. ,20 0. C, 4 and A.I.R. 1922 
Qfidh 224, Rel.‘ on^ {Pullan, /,) , Lachman v, 

‘ A.I.R. 1930 Ou.dh 403. 

Ground* for conviction. 

rtrfr^rrt Accused mu^i be owner, occupier or having 

'-y' 

cOhviction it is hot sufficient to 


1 PUBLIC gambling ACT (186'"). S. 3-Offence 
under. 

the place alleged to be kept as a gaming house. 
{Raza, J .) Jamna Prasad v. Emperor. 

116 I.C. 57=6 O.W.N 43 = 30 Cr. L.J. 557 = 
12 A.I. Cr. R. 437 = A.I.R. 1929 Oudh 151. 

Sums set apart for those ministering to 

comforts — Not advantage to keeper. 

The mere fact that small sums are set aside for 
remunerating those who minister to the comfort of the 
persons assembled, does not show that such payments 
represent any advantage whatsoever to the person 
occupying or keeping the premises. {Drake Brock- 
man, C.) Nemichand V, Emperor. 

62 I.C. 322=22 Cr. L.J. 438 (Nag.). 
— S. 3— Interrelation of offences under. 

Offences under both sections — Interdepend- 
ent and complementary— -Joint trial— Valid. 

No cast iron rule of law can be laid down on the 
question as to whether the keeper of a gambling den, 
if he frequents the said den and gambles there, could 
not be said to do so in the course of the same tran- 
saction within the meaning of S. 239, Cr. P. Code. 
The words “same transaction” are not defined in the 
Code. The oflences under Ss. 3 and 4, Public Gambl- 
ing Act, are interdependent and “are the complements 
of one another.” A Court, therefore, is justified in 
trying two accused persons under Ss. 3 and 4 in the 
course of the same trial. A.I.R. 1922 Lah. 458; 6 P.R, 
1919 (Cr.)aud A.I.R. 1923 All. 88. Rel. on.; 5 P.W. R. 
1910 and 35 P.R. 1914 (Cr.), not Foil. {Sen, J.) Rure 
Mal V, Emperor. 120 I.C. 266 ■■ 1930 A.LJ. 229^= 
31 Cr. L.J. 35=:13 A.L Cr. R. 138= 
11 L^R.A. Cr. 21=1929 Cr. 0. 665- 
A.I.R. 1929 All. 937. 

Offences different. 

The offences under Sections 3 and 4 ■ are 
offences. The offence under Section 3 is that the 
owner or occupier opens or keeps the house as a 
common gaming house. He may do this without him- 
self taking part in gaming there under Section 4. 
{Daniels, J, C.) Chotay Lal v. Emperor. 

81 I.C. 186=11 O.L.J. 347=25 Cr. L.J. 698= 
A.LR. 1924 Oudh 403. 

— S. 3— Joint trial. 

Not illegal. 

The trial of a person under S, 3, along with a 
number of other persons’ fcHumd in the gaming house 
under S. 4 is not illegal. 6 P.R. 1919 (Cr.) and A.I. R. 
1922 Lah. 458, Foil. {Tek Chand, J,) Mi ran Bakhsh 
V. Emperor. 104 I.C. 441=23 Cr.L.J. 825= 

A.I.R. 1927 Lah. 699. 

— S. 3— Of fence under. 

— Chance of loss extremely rare — Offence com- 
plete. 

Where from the method of business carried on, the 
cha’ficO toMi&S tb a booth-lreeper is extremely rare and 
almost nil, the offence of keeping common gaming 
house is complete. A.I,R. 1924 All. 338, Foil. 
{Maker ji, J.) Nathu Mal v. Emperor. 86 I.C. 808 »» 
23 A.L.J. 185=26 Cr. L.J. 372=47 AIL 405 = 
A.I.R. 1925 AIL 309. 

Manipulation to avert loss^Offence— Proof 

by prosecution. 

Where by the use of balls of paper the accused* so 
manipulated the conditions of the game that he could 
not possibly lose, held, that the offence of , keeping a 
public gaming house was committed. The words 
“usedn for^’the benefit or gain of the person 
Qwninglhe -house” require strict proof by the pro- 
secution who must show that the 
takes a fixed commission irrespective of |he result or 
so manipulates the conditidiis tfet dannot ^oss^Iy 
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PUBLIC GAMBLING ACT (1857). S. 8— Sentence. 

lose. (Mears, CJ., Lindsay and Ryves, JJ,) Atma 
Ram t?. Emperor- 81 1.C. -438=22 A.L.J. 249 = 

5 L.R.A. Cr. 33=46 All. 447=25 Cr. LJ. 902« 
A.I.R. 1924 All. 338 (F.B.). 

*— S. 8 — Sentence. 

Conviction under both sections — Cumulative 

sentence improper. 

It is not proper to convict the accused person under 1 
the two sections and pass a cumulative sentence 
on one count only, (Sen,J.) Rure Mal v. Em- 
peror. 120 I.C. 266=31 Cr. L.J. 35= 

1930 A.L.J. 229=13 A.I. Cr. R. 138 = 
11 li.R.A. Cr. 21=1929 Cr. C. 665 = 
A.I.R. 1929 All. 937. 
— S. 4 — Essentials for conviction. 

-^Arrest in gambling house not necessary^ 

Proof of presence sufficient. 

In order to sustain a conviction under S. 4 it is not 
necessary that the person proceeded against should 
have been actually arrested m the gambling house in 
question but it is incumbent on the prosecution to 
prove that he was actually seen in the house. The 
mere fact that the person proceeded against was seen 
going from the direction of the gambling house to his 
own house is insufficient. {Tek Chand, J.) Ali 
Hussain v. Emperor. 31 P.L.R. 184= 

A,I.R. 1930 Lah. 314. 

— S. 4^Presumption. 

,Caurts found on. search — Presumption as to 

^ace and persons found — How rebutted. 

Where at the time the accused’s house was search- 
ed under the provisions of S. 5 of the Public Gam- 
bling Act* cauris were found therein. 

Held, that tEere is a presumption that the house 
was used as a common gaming house and further that 
the persions found therein were there present for the 
purpose of gambling and that within the presumption 
is included the ingredient that the accused kept or 
used the house for profit or gain, and that, that pre- 
sumption would be rebutted if the object of the 
persons was merely to indulge in a common friendly 
amusement with a view to pass time, the idea of 
making any gain being entirely foreign to the mind of 
the entire party. 20 O, C. 4, Foil. {Wazir Hasan, 
A. J. C.) Ram Charan v. Emperor. 90 I.C. 713= 

2 O.W.N. 638 = 12 O.L.J. 646=26 Cr. JLJ. 1609= 
A.I.R. 1925 Oudh 674. 
— S.,8’— Conflacation of money. 

* Money found on person — Seizure illegal, 

i^t of the money found on the person of a man 
ari:«st^4 a gaming house can be seized as S. 5 
authorizes the seizure of money and securities lying 
about the premises but of no other money. The 
reason why such money cannot be seized is that a 
person convicted for gambling is liable to pay fine and 
power to confiscate money which belongs to the person 
arrested is jmt^ecessary* A. I. R. 1927 Eah. 338; 26 
Bom. 641 e,na 44 %)m'. 686, Rel. on. {Bamair, Ojfg, 
j.C.) Emperor v. Pyarelal. 121 I.C. 657= 

31 Cr. I 4 .J. 277-12 R.L.J. 161 = 

^ 26 N.L.R. 151 = A.I.R. 1930 Hag. 49. 

’v-^r^Money and valuables on person — Confisca^ 
ti/on improper • 

It would be unsafe to direct confiscations of aR 
moijieys or valuables, such as gold watches and orna- 
ments found on the person of a m^ arrested in a 
gammghoi^^ iQasedaw reviewed.) ^Broadway, J.) 
iSsRi v. ,^Em;peror. , . lOQ Lt. 716= 

8 Lah. 320=.26 6r. L.J. 832=7 A.t.Cr.B. 572= 

‘ ' 28 P.L,B. 5^21= A.Id8, 31^27 Lah. 338. 

to instruments of gammg 
/ditii bit person and not mone^. 

The power given to police in the first part of S’. 5 . 


PUBLIC GAMBLING ACT (1887). S. 5— Search 
without warrant. 

to seize instruments of gaming and money, etc., found 
in the house does not extend to the seizure of money 
recovered on the search of the persons found in the 
house. The search is limited to the recovery of 
instruments of gaming found on the person and, 
therefore, the police has no power to seize money 
found on the person of the accused. A.I.R. 1924 
Patna A2\ 26 Bom. 641 ; 44 Bom. 686; 26 All. 270 
and 41 All. 366, Ref. {Harrison, J.) Khadir Din v. 
Emperor. 96 I C. 503=27 Cr. L.J. 951 = 

7 A.I.Cr.R. 41 = A I.R. 1926 Lah. 290. 
— S. 5 —“Credible information.” 


— - — Meaning of — Sworn information unnecessary. 

Credible information includes any information 
which in the judgment of the officer to whom it is 
given, appears entitled to credit in the particular 
instance and which he believes and it need not be 
sworn information. 7 P.R, 1882 Cr. (F.B.), Foil, 
{Addison, J.) Devi Dayal v. Emperor. 

116 I.C. 455=30 Cr. L.J. 625=1529 Cr. C. 312= 
13 A.I.Cr.R. 58=A.I.R. 1929 Lah, 720. 


— S. 5— Presumption about search. 

Information credible — Presumption as to 

official acts. 

If the warrant on the face of it shows that the 
issuing officer believed upon information which he 
considered credible that the house in , question was 
being used as a common gaming house the presump- 
tion that the official acts were regularly performed 
applies and there is no authority in which it has been 
held that independent evidence of this fact must be 
produced at the trial. {Daniels, J>C.) Chotav Lal 
V. Emperob. 81 I.C. 186=11 O.L J. 347 = 

25 Cr. L.J. 698= A.I.R. 1924 Oudh 403. 


—S. 5— Procedure in search. 

S. 103, Cr.P, Code, does not apply* 

Where a warrant has been issued for search under 
S. 5, Gambling Act, S. 103, Cr.P. Code, is not applica- 
ble. A.I.R. 1922 Lah. 458, Foil. {Sen, J.) Rure 
Mal V. Emperor. 120 I.C. 266 =3i Cr. L^. 35— 
1930 A.L.J, 229-13 A.I.Cr.R. 188= 
11 L.R.A.Cr. 21=1929 Cr. G. 665= 
A.LR. 1929 All. 037. 


Credible inf ormation as bo actual gambli^ig, 

how game is played and how boU is levied— ^Neces^ 
saryfor search. 

To apply S. 6 of the Public 'Gambling A'Ct,' the 
premises must be entered or searched under the 
provisions bf S. 5 of that Act’. The credible infor- 
mation, which the Police Officer must obtain before 
he can ehter^a plaoe must show that the gambling is 
being carried on for the profit of . owner Qr 
occupier, and there .ought to,b«,evidencq„tO’.^sqribe 
cither how the , game h^elf , was, ^ played^ pri how a tptf, 
if any, was levied. A Police Officer is not at 
to raid premises merely because a.ntlSi^be?r?9* Piersons 
are collected to gamble there>;Wl a 
on such information cannot be 
Brockman, J.C.) , NemipmaNO o- 
62 LG. 322=^22 firw 


— S. Sy-^Sparch 'jffithbut iifart»a!ht.’ ’ ^ 
Ap Assistant 


authbriseci under ',S.‘ i bi't: 


SlMOCUt. t. 

le^T^tpSlic tjs 


search a place Withbi 
N-^.nhe La,l V. Emperob. 

^ 1872^,6 Cl?, 

A.r.R. 
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PDBLIG GAMBLING ACT (1867), B. 5-Yalidity of ! 
warrant. 

-~S. S — ^Validity of warrant. 

Superintendent of Police certifying he had 

reason to believe — Warrant valid. 

Where the Superintendent of Police issued the 
warrant and he signed it certifying that he “had 
reason to believe,” etc., the only interpretation to be 
placed on the warrant is that the Superintendent of 
Police had reason to believe and therefore he acted 
upon credible information within S. 5* (Broadway, 
J.) Ahmad Hassan v.The Crown. 96 I.C. 655= 

7 Lah. 310=27 P.L.R. 566=27 Cr. L.J. 990 = 

7 A.I.Cr.R. 15=A.I.R. 1926 Lah. 559. 
— S. 6 — Eyidence. 

Direct evidence of taking commtssion not 

necessary* 

It is not necessary for the police to give direct 
evidence that the gambling was being carried on for 
the profit of the keeper of the house. 20 A. L.J. 213, 
Dist. (Daniels, J,) Sitaram v. King-Emperor. 
75 I.C. 358=55 All. 671=25 Cr. L.J. 935= 
A.I.R. 1925 All. 186. 

— S. 6 — Illegal search. 

■ Illegal search^Presumption does not arise. 

Where it is found that the search was illegal, the 
presumption under S. 6 of the Gambling Act does 
not arise. 

In such a case, the presence of the dice and the 
board and the pot by itself does not raise any pre- 
shiBption that the premises were being used as a 
common gaming house. (Mukerji, J.) NaNhe Lal 
V. Emperor. 86 I.C. 832=23 A L.J, 137 = 

26 Cr. L.J 896=6 L.R.A.Cr. 65= 
A.I.R. 1923 All. 301. 

— S« 6 — Illegal warrant* 

‘Presumption does not arise. 

The presumption under S. 6 would not arise if it is 
found that the warrant was an illegal warrant. 
(Boys, J.) Paras Ram v. Emperor. 

A.I.R. 1930 All. 750. 

No presumption arises* 

If the search warrant is illegal no presumption 
tmder S. 6 arises that the house is a common gaming 
house or that the persons present in the house are | 
there for the purpose of gaming. (Iqbal Ahmad, J.) 
Darab V. Emperor. 105 I.C. 825=50 All. 512= 
26 A.L.J. 78=28 Cr. L.J. 1001=8 L.R.A.Cr. 155« 

S A-l.Cr.R. 506=A.1.R. 1928 All. 20. 
— — J/o presumption arises. 

The effect of a search warrant being illegal is that 
no presumption such as arises under S. 6 can be 
made in favour of the prosecution. (Tek Chanda J.) 
Miran Bakhsh o. Emperor. 105 I.C. 551= 

28 Cr. L.J. 8a5=A.LR. 1927 Lah. 699. 


— — Warrant vague and indefinite as to place 

and person-^-Omission to address to a definite 
police officer^^Warrant illegal-^Presumption does 
net arise* 

The Superintendent of Police received credible 
infotbation that a common gaming house was main- 
tained by Puttu Lal. He issued a warrant for the 
search of the house of Puttu Lal but omitted to get 
the bounkiaries of dbat house noted in the warrant or 
to enter to whom it was addressed. The caste of 
Puttu Lal was misdescribed. The Sub-Inspector 
to' whom the warrant in question was handed over 
for a suitable opportunity to make the search, 
^l^corred^^ the caste of Puttu Lal in the warrant 
j-wjtt ijua c^wn hand and went fo the house of Puttu 
* ^ \ made a search. 

' : the erroneous deSpri^oU ,of the caste 

mAy not be very material, but 



PUBLIC GAMBLING ACT (1867), S. IS-Interrela- 
tion of offences under. 

the omission to address it to a definite police ofiacer 
and to describe the house by its boundaries or 
number, renders the warrant vague and indefinite, 
and it cannot be said that under that warrant the 
officer making the search was authorised to make it. 
The warrant in question cannot therefore be regarded 
as legal and the presumption authorised by S. 6 
cannot be raised. (Kanhaiya Lal, J ,) Jamna 
Prasad v. King-Emperor. 73 LC. 518 = 

21 A.L.J. 602=5 L.R.A. Cr. 138 = 25 Cr. L. J. 630= 


„ ^ ^ A.I.R. 1925 All. 128. 

-S. 6 — Presumption under. 

Instruments of gaming and nal found. 

Where a Magistrate raids a house and finds therein 
instruments of gaming and a Nal (a wooden box 
containing some money) the presumption is that the 
place was a common gambling house. (Addison, J ) 
Devi Dayal v . Emperor. 116 I.C, 455= 

30 Cr. L.J. 625 = 1929 Cr. C. 812= 
13 A.I.Cr.R. 58= A.I.R. 1929 Lah. 720. 
— S. 8 — Confiscation of money. 

Money found on the person-— Plot forfeited. 

In the ordinary case of money found in the 
possession of a person who is discovered in a gaming 
house such money is not capable of being forfeited. 
Everything found on the premises or on the persons 
there which is surely tainted with the gaming mark, 
that is to say, “Reasonably suspected to have been 
used or intended to be used for the purpose of 
gaming” is liable to forfeiture and may or may not 
be returned under the discretion of the Magistrate 
under the provisions of S. 8 but not otherwise. 28 A. 
274 and 41 A 366, Foil. (Bucknill,J .) Lachmi Narain 
Marwari V, King-Emperor. 77 I.C. 177 = 

5 P.L.T. 622=1928 P.H.C.C. 220= 
1 Pat. L.R. Cr. 229=25 Cr. L. J. 321= 
A.I.R. 1925 Pat. 52. 


— S. 10— Illegal arpest. 

Person illegally arrested cannot be exa- 
mined. 

A person arrested during the raid could be rightly 
examined on oath only in case the premises were 
entered into under provisions of the Act. Where 
they were entered into contrary to the provisions of 
the Act the Magistrate is not authorised to call upon 
one of the persons arrested to take oath and give 
evidence in the case. (Mukerji, J.) Nanhe Lal v. 
Emperor. 86 I.C. 832=23 A. L. J. 137= 

26 Cr.L.J. 836=6 L.R.A. Cr. 65= 
A.I.R. 1923 All. 301. 

— S. 12 — Ring game. 

Ring game is not a game of mere skill. 34 All. 96, 
Foil. (Dalai, J.) Aziz Ismail v. Emperor. 

110 I.C. 675=10 A.L Cr. R. 199-9 L.R.A. Cr. Il7= 

29 Cr.L*J« 738* 

— S. 13— Effect of amendment by U. P. Act. 

Playing game of skill in public places no 

offence. 

The result of amendment of the U. P. Act of 1917 
is that the playing of a game of mere skill in a public 
place is gaming, but it is not such gaming as falls 
within the ambit of the Public Gambling Act. The 
suggestion that the expression “ any game of mere 
skill ” means a game in respect of whidi there is no 
wagering or betting is untenable. (Ashworth, f,) 
Panna Lal v. Emperor. 91 I.C. 50=58 ill. 22o» 
25 i.L.J. 150=6 L.R.A.Cr. 205-27 Cr.LJ. 

A.I.R. 1926 m 187. 

— S. 13— Interrelation of offenees under. 

— -^Offences distinct^Coneietion ^eiaraielu 

under both sections — Hot illegal,^ 
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PUBLIC GAMBLING ACT (1867), S. IS-^PuWic 

place. 

The two offences under Ss. 3 and 4 may be inter- 
dependent but they are distinct offences and one 
cannot be said to overlap the other. It is not illegal 
to convict an accused under the two sections sepa- 
rately. {Sen, /.) Rure Mal v. Emperor. 

120 I.C. 266=31 Cr. L.J. 35=1930 A.L.J. 229* 
13 A.I.Cr.R. 138 = 11 L.R.A.Cr. 21 = 
1929 Cp.a 665 = A.I.R. 1929 All. 937. 
— S. 13-^Pahlic place. 

— ■ Meaning of, 

A public place is one which is in full view of the 
public and one to which the public has access. White 
V. Cahiti, 1 K. B. 443, Ref.; A. I. R. 1922 Oudh 275 ; 
51 I. C. 971 and A. X. R. 1922 Oudh 196, Dist. 
(Ptillan , J,) Laea v , Emperor. 

7 O.W.N. 621 = 1930 Cp.C. 905 = 
^ A.I.R. 1930 Oudh 394. 

either open to or used by the public — 
Private place open to public view — Not public 
place. 

The word ‘*place” is used in S. 13 in conjunction 
with street and thoroughfare and could not have 
been intended to apply to a private place which 
might be open to a public view. Of course a particular 
place though private may become a public place on a 
particular occasion, for instance, when the members 
of the public are really present there. But unless 
such is the case, a private place cannot be called a 
public place merely because if some member of the 
public were to pass close by he might have an 
opportunity of seeing what was going on there. It 
must be a place either open to the public, or actually 
used by the public, the mere pubUcity of the situation 
not being sufficient. 17 All. 166, Rel. on ; (1904) A. W. 
N. 92 and 1 A .L. J. 129, Ref. ; A.I. R. 1922 All. 544, 
Dist. {Sulaiman^ J.) Babu Ram v. Emperor. 

103 I.C. 202=49 All. 913=25 A.Ii.J. 578 = 
8 L.R.A. Cp. 116=28 Cp.L.J. 666= 
8 A.I.Cr.R. 159=A.I.R. 1927 All. 560. 

^ X iCgal right to resort by the public — Not 

necessary — Place in view of and accessible to public 
-^xvned by public body’^Puhlic place. 

In order to bring a particular spot within S, 13, it 
is not necessary that the public should have a legal 
right to go to it. All that is necessary is that the 
public actually go there, whether as of right or on 
sufferance of the proprietors. A. I. R. 1922 All. 542 
and 14 N. L.R. 137, Ref.; Reg, v. Wellard, (1885) 14 
Q, B. D.. 63 ; 30 Bom. 348 ; l7 P. R. 1882 (Cr.) and 
11 R R, 1890 (Cr.) Dist. 

A place which is in full view of the public as they 
pass to and fro, is also freely accessible for all classes 
of the public and belongs to public body, which has 
never enclosed it» is a public place within S. 13. 
{Tek'fihand, J,) Mahomed Khar v. Emperor. 

104 I.C. 230=28 P.L.R 577=28 Cr.Ii.J. 790 = 
A.I.R. 1927 liah. 672. 

- ^ . m ,^ P ublic place is place where public go — Serai 

flfS a stand for hackney carriages and resorted 
to hy public is a public place, 

A pljE^^ which is in any way dedicated to the use of 
the public is of course a public place* but where it is 
owned privately and no such dedication has taken 
place* the question whether it is a public place de- 
pends on the character of the place itself and the use 
actually made of it. A public place is a place where 
th^ public go, no matter whether they have a right to 
go or not. A serai taken by the Municipality on rent 
and used as a stand for^ackney carriages, and which 
is resprted'to by ’the public, is a public place within 
the section; Reg,v, Wellard, <1884) 14 Q.B.D. 63. 


PUNJAB ALIENATION OP LAND ACT (1900), S. 

1 6**- Attachment. 

Approved. {Shadi Lai, C,J,) NqrA v, EmpeROR. 

89 LC. 975=28 Cp. L.J. 1455= 
A.I.R. 1926 Lah. 149. 
——Public must have lawful access to. 

If the provisions of S. 13 of the Public Gambling 
Act must be satisfied as to a place being a public 
place, the place must be opened to the public, i,e,, the 
public must have lawful access, by right, permission, 
usage or otherwise. {Kinkhede, A,J.C.) Sabimiya v. 
Emperor. 81 I.C. 897=26 Cr. L.J. 1073= 

A.I.R. 1925 Nag. 123. 

—No dedication to public— If public place^ 

Nature — Use of place— Test, 

I When there is a dedication of a place in any way 
to the use of the public, doubtless it will become a 
public place, but where it is under private ownership 
and there has been no such dedication the question 
whether or not it is a public place depends on the 
character of the place and the use to which it is actu- 
ally put. {Kinkhede, A,J,C,) Sabimiya r. Emperor. 

81 I.C. 897=25 Cp. L.J. 1073= 
A.I.R. 1925 Nag. 123. 

Pree access to public— Use to which place is 

put— Deciding factors. 

The words “in a public place” in S. 13 as amended 
arelcapable equally of including in their ordinary 
reasonable and proper meaning “a place the title to 
which is vested in the public” “and a plane to which 
however owned the public is allowed in effect unres- 
tricted access.” It is not the question of title to the 
place nor the nature of its metes and bounds ^ which 
are the deciave factors but the use to which the 
place is put. A,I.R. 1922 All. 542, Rel. on. {Boys. /.) 
Tulsi Das v. Emperor. 82 LC. 426= 

46 All. 787=22 A.L.J. 7J1=5 L.R. A. Cp. 149= 
25Cp. L.J. 1308= A.I.R. 1924 AIL 768, 
— S. 13— Punishment. 

Both fine and imprisonment-illegal, 

A person who offends against S. 13 can be punished 
either with imprisonment or with fine, but not with 
both. Double punishment of fine and imprisonment 
cannot be legally imposed. 25 P. R. 1880 (Cr.). Foil. 
{Tek Chand, J,) Mahomed Khan v, EmpeROR. 

104 I.C. ^30=28 P.L.R. 577=28 Cp. LJ. 790= 
A.LR. 1927 Lah. 672. 

— S. 18-A— Effect of amendment by U P. Act. 

See under Pasuc Gambling Act, S. 13. 

PUBLIC NUISANCE. 

See (1) Cr. P. Code, Ss, 133-143. 

(2) Penal Code, Ss. 268, 290, 291. 

PUBLIC PLACE. 

See (1) Gambling Acts, 

(2) Municipal Acts. 

(3) Penal Code. 

PUBLIC PROSECUTOR. 

See Cb. P. Code, S. 496. 

PUBLIC SERVANT. 

(1) Penal Cqde, Ss. 21, 161. 

(2) Tort. 

PUNISHMENT. 

See (1) Cr. P. Code, 

(2) Criminal Trial. 

* (3) Penal Code, Ss. 53 to 75. * 

PUNJAB ALlENATIOir OP AdT 

of 1900). , 

— S. 16— Attachment. 

^——Not'prohibited,,\ 

Sectionfl6 ddes not proMbit the attactoent nf lattd 
of- a.membep Sof agriculturat tribe d^pngh it 
prohibits its sale in exeention of adecree.'(J' 4 W Lalt 
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PUNJAB ALIENATION OF LAND ACT (1900). S. 

16 — Fine in criminal case. 

Emperor v. Mukha Singh. 119 I.C. 227= 

30 Cp. L.J. 1006 = 1929 Cr. C. 212» 
A.I.R. 1929 Lah. 667. 

— S. 16-^Fitte in criminal case. 

Fine imposed in a criminal case on an offender is 
not recoverable as land revenue. {Jai Lai, J.) 
Emperor v, Milkha Singh. 119 I.C. 227 = 

30 Cr. L.J. 1006=1923 Cr. G. 212= 
A.I.R. 1929 Lah. 667. 
16— Temporary alienation. 

In execution — prohibited. 

The Punjab Land Alienation Act does not prohibit 
the temporary alienation of land belonging to a 
member of an agricultural tribe (such as a temporary 
farm of a mortgage thereof) in execution of a decree. 
1 Lah. 192 and A.I.R. 1921 Lah, 44, Foil. {Jai Lai, 
J.) Emperor v. Milkha Singh. 119 I.C. 227= 
30 Cr.L.J. 1006 = 1929 Cr. C. 212= 
A.I.R. 1929 Lah. 667. 

. — S. 16 — Warrant under Cr. P. Code, S. 386. 

• - ~ Land of agriculturist — 'Not saleable in pursu- 
ance of warrant. 

The combined effect of S. 386, Cr. P. Code, and 
S. 16, Punjab Land Alienation Act, is that the land 
belonging to a member of an agricultural tribe cannot 
be sold in pursuance of a warrant issued by a Magis- 
trate to the Collector and sent to the nearest Civil 
Court for execution. (Jai Lai, J.) Emperor v. 
Milkha Singh. 119 I.C. 227 =30 Cr.L.J. 1006= 
1929 Cr. C. 212=A.I.R. 1929 Lah. 667. 
PUNJAB BORSTAL ACT (XI OF 1926). 

— Minor associating with habitual offenders. 

; — If benefit denied. 

A minor boy cannot be denied the benefit of the 
provisions of the Punjab Borstal Act simply because 
he associated with habitual criminals. (Dalip Singh, 
J.) Valina Rama v. Emperor. 108 I.C. 169= 
29 Cr. L.J. 350=10 A.I. Cr.R. 16= 
A.I.R. 192$ Lah. m. 
PUNJAB DISTRICT BOARDS ACT, (XX OF 1883). 
— S. 30— Haisiyat tax. 

•‘ • ‘ K ate varying according to income — Oovcmor- 

GeneraVs sanction necessary. 

The haisiyat tax not fixed at a flat rate for particular 
^iMTofesston, calling or trade, but varying according to 
die income of such individual assessee, is in the nature 
of a tax on income, and can only be imposed with the 
previous sanction of the Governor-General-in-Council 
and if this is not done, the assessees are not 
legally liable to pay it : A.LR. 1928 Lah, 53, Foil, 
(Tek Chand,J.) Lasondhi v. Emperor. 

107 I.C. 601=9 Lah. 424=30 P.L.R. 660 = 
9 A.L Cr. R. 488=29 Cp. L.J. 268= 
A.I.R. 1928 Lah. 332. 

— S. 58— Magistrate member of District Board* 

P rosecution directed against uistrict Board 

Offidals-^Magistrate debarred from trping. 

Where a Magi^rate, as a membeir pf a District 
Board, presided at a meeting of the Board at which 
the proposal in the Commissioner's letter to start the 
prosecutions was adopted, and it was resolved that 
the police be called in to make , an enquiry and to 
proceed against such of the District ^ Board Officials 
m the resSy: of the enquiry rnjiglit warrant : . 

%eld, that the Magistrate isr debarred from Iryiiig 
the cases. (Broadway. J.) Hem Raj v. Emperor. 

108 I.C. 271=9 L.L.J. 983fe2S‘'P.l4.E. 282= 
29 (iv.Ii.3. 371=& 1028 Iiah . 114 

vigbt to iUkirs’ toll- ... 


PUNJAB EXCISE ACT (1514), S- 61— Imported 
article examined in transit. 

Where a District Board auctions the standing 
reeds and the right to levy toll the sums due from the 
purchaser cannot properly be said to be clue under 
the Act. They are due on contracts and should 
properly form the subject-matter of an' ordinary 
civil suit. (Shadi Lai, C. J.) Narain Singh v. 
District Board of Ludhiana. 110 I.C. 811= 

9 L.L.J. 341=29 P.L.R. 232 = 9 A.I.Cr.R. 405 = 
29 Cr.L.J. 779 = A.LR. 1928 Lah. 109. 
PUNJAB EXCISE ACT (1 of 1914). 

— S. 24(3)— Effect of provisions in Excise Manual. 

Excise Act not affected by S. 407 Vol. 1 of 

Manual^Possession of liquor in excess — Punish- 
able. 

S. 407 of Vol. I of the Excise Manual cannot, and 
does not, override the provisions of the Excise Act and 
therefore a licensee in possession of liquor in excess of 
the ’prescribed quantity and outside the place of 
license is rightly punishable under S. 61, 16 P. R. 
Cr. 1917, Foil. (Broadway and Martineau, JJ.) Em- 
peror V. PURAN Singh. 73 LC. 69S«*4 Lah. 10= 

5 L.L.J. 412=3 P.L.R. Cr- 1923 = 24 Cr.L.J. 667= 
— S. 50— “Raid report”. A.I.R. 1924 Lah. 73. 

Accused not entitled to see. 

The accused are not entitled to see the document 
called the "Raid Report” submitted under S. 50, 
Punjab Excise Act, since the document is a highly 
con&ential one. (Skc^np, J.) Ghulam Nabi v. 
Emperor. 117 LC. 377=30 Cr.L.J. 760= 

A.LR. 1929 Lah. 429. 

— S. 61 — Accused an Arain. 

— N o point in accused's favour., 

The fact that the accused is an Arain who has 
nothing to .do with liquor, is no ground in accused’s 
favour. \Jiarrison and Jai Lai, JJ.) Crown v. 
Ibrahim. 99 La 1012=27 P-L.R. 197= 

28 Cr.LJ. 212. 

— S. 61— Burden of proof. 

— —Possession of illicit liquor — Crown to prove 
that liquor did not come in the ordinary way. 

The accused was charged with being in possession 
of illicit liquor. The Chemical Examiner’s, dpirfiofl 
was that the suspected liquor was hot definitely <&- 
tinguishable from the spirits made at K distifi^y. 

Held, that until and unless the Crown had shown 
that the liquor could hot in the ordinary way of busi- 
ness have come from K distillery, the onus did not 
shift on to :the accused of showing that that was where 
begot it froih. (Harrison, J.) Kunda Singh u. 
Emperor. 103 LC. 197-10 Lah. 431= 

. 28 Cr.L.J. 661=30 P.L.R. 557= 
A.I.R. 1928 Lah. 191. 

— S. 61 — ^Fol^eigu alcohol. 

r-lncludea in'* rectified spirit^'. 

For purposes of S. 61 U) (a*) absolute alcohol of 
foreign origin is included in the term rectified spirit, 
aJI spirit of a strength of more' than 43 degrees or 
nlore overproof being rectified spirit. (Harrison and 
Jai hal, JJ.) Bmperor v. Narain Das. 

98 I.C. 285=7 Lah. 341=27 P.L.R. 502- 
27 Cr.L.J- 1311=8 L.L.J. 613= 
A.I.R. 1926 Lah. 517. 

— S. 61— Imported article examined in transit. 

-Custom Officials authorised to examine — In* 

terrupHon in transii^Boes not cease to be imi- 
tation. 

Cocaine was despatched from Germany in two re- 
gistered packets, one consigned to Mult^ and the 
other to branch post office in, the Multah di$tri(^ to 
fictitious addre^es: The packets, whid:^ cahfe 
Kafsichi, were opened at th^ah .port ' hy the ousIhiY' 
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PUNJAB EXCISE ACT (1914), S. 61— Joint posses- 
sion of house. 

officials, who on examining them and ascertaining the 
nature of the contents, sent them on to the post office 
for delivery to the consignees. On the petitioners 
calling, at the post office for the packet in question, it 


f PUNJAB EXCISE ACT (1914), S. 61— Yisitops sit- 
ting near cocaine. 

I Two brothers — Presumption is against the 

' elder. 

Where illicit liquor is found m a house occupied by 
two brothers, the presumption is that the elder 


was handed over to them after certain enauiries had brother was in possession of the liquor. {Wilber force, 

< - .. . .I ... - ” - 1 r \ o _ _ r»e\ T fy rtrrn . . 


been made and the petitioners were then arrested 
and convicted under S. 61 (1) (a). 


J.) Kehr Singh v. Emperor. 60 I.C. 672= 

22 Cr. L.J. 272 (Lah.). 


Held, that the act of the Custom officials being ““S. 61— Liquor brought by visitor. 


authorized by the Customs Act and the regulations 
made thereunder, the article does not cease to be im- 
ported by the consignee merely because it was inter- 


’“-Owner not a joint possessor. 

Bringing of liquor by A to B's house does not 
make B a joint possessor nor can the latter be said to 


rupted in transit by the Custom officials acting under, ^ave joined in the sale if he asks A to bring the 
and in accordance with, their statutor^^ powers, bottles and hands them or the money to him. (Soott- 
2 P.R. (Cr.) 1911, Cons. {Fforde, C, J,) Ram Tikaya Smith J ,) Kishen Singh v. Emperor. 72 I.C. 381= 


V. Emperor. 101 I.C. 596 - 8 Lah, 100= 

9 L.L.J. 213=28 Cr.L.J. 468=28 P.L.R. 495= 


A.I.R. 1927 Lah, 191. -“S. 61~Sentence. 


8 P.W.R. Cr. 1923 =24 Gr. L.J. 381 = 
A.I.R. 1924 Lah. 233. 


— S. 61— Joint possession of house. 


Distinction between seller and user. 

There ought to be a distinction between a manu- 


Articles found in house-’All inmates having , ^ mpacuou ucrweeu manu- 

aecess-PresuUtion of i,ossessiof:-micit li<,u^ facturer or seller of an excisable article who 
found in son's room-Presum^tim of his guilt does transaction but also demorali^s 

not arise jt j other people, and a person who possesses it for his 

Where’articles are found in a house in such place 

Sion and control of any other person than the house- _ . ».• SS3:=i.I.E. 1929 Lah. 29. 

u Jo Pr&oistOH %n Crtimnal ProcedurB Code as to 

master, though t is open to the prosecution to prove . „ff^»deys—nr,t a^hUi^Me. 


TavT^c^^ to. no pr;;um^^ 325=30 63|=30 Cr. L.J. 13= 

rX'^th^fitlrentVr^^^ 

Sh^SiJon wTwhh so^^^^^ ^Ittwt";; AelSint of the Code in 1923 

tl^ family. 15 All. 129 and A. I. R. 1928 Lah. 272. g. longer cS“ o^ 

' , I.P.Cm but extends to all offences, still in an offence 

When most of illicit liquor is found m the room under S. 61 of the Punjab Excise Act, S. 562 should 
occupied for the night by the son and his family for resorted to, as such an offence is not usually 

sleeping, it does not necessarily mean that the son .g^st offence’ as contemplated by S. 562 ; 19 P.R. 
was in the exclusive possession of the room. 1916, Cr., Appr. (Cambell, J.). Emperor ®. Faiz 


legal possession still remains with the father, the Xalib. 
house-master, and there is obvious possibility that the 

liquor could have been placed there by the father. ^ 

The mere fact that the son does not report the tj. 


LLIB. 93 I.C. 702=27 Cp.L.J. 478 = 

A.I.R. 1926 Lah. 317, 

— '“-Must be deterrent. 

In awarding punishment for an ofience under the 


matter to proper authorities but uses the room along g^^cise Act the Courts must always bear in mind that 
with his wife and family to sleep in does not make him injuit distillation implies a good deal of preparation, 
^ilty of the offence of being^ in possession of that results not only in the loss of excise revenue, 
liquor. (Addison and Dalip Singh, JJ ,) Emperor drunkenness. The offence also often 

V, Binjha. 122 I.C. 108 = 31 Cr.L.J. 352= escapes detection and it is necessary to impose a 

11 Lah. 305 = A.I.R* 1930 Lah* 884. sentence which would have a deterrent effect: 19 P.R, 
— S/io/» kept by father and scmr-Place where (Cr.) 1916, Foil. (Shadi Lai, C,J,), Emperor v, 
liquor was found accessible to public— “Father absent Piara Singh. S4 I.C. 129=7 Lah. 32= 

from village^Son not a drinker or seller— Guilt 27 P.L.R. 221=27 Cr.L.J. -561 = 

not made out, A.I.R. 1926 Lah. 166. 

Two bottles of illicit liquor were recovered from a Must be deterrent, 

sweetmeatshop kept by the accused who were father For the offence of manufacturing liquor and being 
and son. The oortion of the shop from which the in possession of it, deterrent sentences are absolutely 

. ^ 1 _ rLi- xT T\ . 


bottles were recovered was accessible to the public. 
At that time the father was absent from the village 


necessary. (Wilber f orce, J,), Emperor v, Bupha* 
60 I.C. 658=22 Cr.L.J. 258 (Lah,) 


and returned several days later. The son was not — s. 61 — Spontaneous growth of hemp. 


shown to be a drinker or to be selling liquor from 
the shop. 

Held, that under these circumstances the posses- 


— Garden neglected and open to public-^Dwner 

negligent in weeding out — Hot guilty of cultivation. 
Where there was spontaneous growth of hemp in a 


sion of the illicit liquor was not brought home to the neglected garden open to the public and no attempt 
accus^ and that they were not guilty. (Shadi Lai, at secrecy was made, 

CJ,) Bahau V. Emperor. 86 I.C. 160= the owner cannot be convicted under S* 61, 

26 Cr. L.J. 720=26 P.L.R. 10= (2) (b) and his negligence in not recognising these 
A.I.R. 1925 Lah. 437. plants and having them weeded out of his g^den did 

Metiers other than managing member— 

IFroof of possession wiih“-Hature of, (AddtAon, J,), Hans 

_ Toestabttsbthatpossessiou and control of a pla« «29 fib IbT. 


Vixe with some member of the family, other than the 
managing member there must be good and dear evi- 
dence of the fact before the Court can arrive at such 
a conclusion. (Shadi Lai, C,J,) Tara t>. Emperor. 


A.I.B. 1928 Lah. 861. 
•S. 61— Yisitors sitting near cocaine*, 

.. —Hot liable. 

The accused and thr€Je other persons were found 


61 i.C. 720=22 Cr. L.J. 432 (Lah.) J ^tting tound a fair quantity of cocaine in a house, 


Cr, D. 142 
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PUNJAB LAWS ACT (1872), S. 43— Interpreta- I PUNJAB MUNICIPAL ACT (1911), S. 152- Bro- 
tion. thel, what is. 


The cocaine as well as a pair of scissors and paper 
was lying on the ground before them. One of the 
three persons was not an inmate of the house and the 
remaining had come from some other place. The 
house had been leased to the accused. 

Held^ that under the circumstances, accused alone 
should be held to have been in possession of the 
cocaine. {Zafar Ali, J.). Nanwan v. Emperor. 

86 I.C. 217«'J6 P.L.R. 9=26 Cp.L.J. 729= 
A.I.R. 1929 Lah. 519. 

PUNJAB LAWS ACT (lY of 1872). 

— S. 43 — Interpretation. 

'Slaughter of kine.^ 

The words “slaughter of kine” in S. 43 of the 
Punjab Laws Act mean slaughter of kine not only for 
commercial but also for religious purposes. (F/orde 
and Campbell, JJ,) Emperor v. BArkat. 

96 I.C. 152=7 Lah. 507=27 Cr. L.J. 888= 
27 P.L.R. V91 = A.I.R. 1926 Lah. 447. 

— S. 51 — Failure to republish. 

If invalidates the rules. 

The obligation upon the Local Government to re- 
publish the rules under S. 51 is directory and not 
mandatory, and accordingly a failure on the part of 
the Local Government to carry out that obligation 
does not invalidate the statutory rules Moreover, it 
is republication which repeals the rules and not the 
failure to republish. The rules are only required to 
be republished when they have been amended or 
altered, S. 51, as it stood originally, has to be read 
with Ss. 43 and 50 of the original Act. (Fforde and 
Cambell, JJ,) Emperor v. Barkat. 96 I.C. 152 = 
7 Lah. 507=27 Cr. L.J. 888=27 P.L.R. 791- 
A.I.R. 1926 Lah. 447- 

PUNJAB LIMITATION (CUSTOM) ACT (I of 1920.) 
— Art. 2—Allegations of wrongful possession. 

Reversioners in suit for possession, alleging 

•wrongful possession only — Article applicable. 

Where in a suit for possession, the reversioners do 
not, in the plaint, admit or seek to set aside any 
alienation made by the deceased Mahomedan widow 
in favour of the alienee, but simply allege wrongful 
possession by him. Art. 2 of the Schedule annexed to 
the Punjab Limitation (Custom) Act (1920) does not 
govern limitation. The general rule of limitation con- 
tained in Limitation Act, Art, 141, applies. {Bhidc, JX 
Lehna V, Nur Ahmad, 11 L.L.J. 465= 

1930 Cr. C. 95=A.I.R. 1930 Lah. 111. 
PUNJAB MINOR CANALS ACT (3 of 1905.) 

— S. Ip—Acts beyond authority. 

Section 10 of the Act does not authorise the Collec- 
tor to enter upon the property of private individuals 
and to set fire to plants or trees growing thereon in 
order to facilitate the deposit of soil or silt excavated 
from the canal bed. {Tek Chand, J,) RanJHabal 
V, King-Emperor. 105 I.C. 817=9 L.L.J. 424 =*» 
28 Cr.L.J. 993= A.I.R, 1927 Lah. 706. 
— S. 10— Setting fire to reeds. 

Authority of Collector, 

Section 10 of the Act does not authorise the Collec- 
tor to enter upon the property of private individuals 
and to set fire to plants or trees i rowing thereon in 
order to facilitate the deposit of soil or silt excavated 
from the canal bed* Therefore, an officer doing any i 
of the above acts cannot be said to be acting in the 
discharge of his duty as a public servant within 
S. 332, 1. P. C, {Tek Chand, J,) Ranjha Hal v, 
;Emperor, 108 I.C. 817=9, L.L,J, 424 = 

28 Cr, L Jt 993-4J.R. 19^i7 Lrt, 706. 


PUNJAB MUNICIPAL (ACT III of 1911.) 

— S. 3— Building. 

Movable wooden shed, 

A wooden shed of dimensions 10 ft. x 8 ft. x 8 ft. 
roofed by tin sheeting, and used for sleeping purposes' 
at night was held to be a “building” though mounted 
on wheels and permitted it to be moved from one part 
of the site, on which it stood, to another. 29 L.J.C.P. 1 
and 49 J.P. 661 Foil. {Campbell, J,) Nandu Mat , 
V, Municipal Committee, Simla. 85 I.C. 879= 
5 Lah. 543 = 26 Cr. L.J. 539 = 
A.I.R. 1925 Lah. 252. 
— S, 33 — Powers under S. 162. 

— If can be delegated. 

According to S. 33 of the Act the committee cannot 
delegate its powers under S. 152 of the Municipal Act. 
Over and above this the second class Committee 
cannot delegate any of its powers to the President 
without the previous sanction of the Commissioner, 
and similarly the first class Committee without the 
sanction of the Local Government. Where no 
such sanction is ever obtained for delegating such 
powers to the President a notice issued by the latter 
cannot be held as legal. (Abdul Raoof, J.) Mt. 
Gul^ar Jan v. The Crown. 74 lc. 433= 

4 Lah. 120=5 L.L.J. 622 = 24 Cr. L.J. 769= 
A.I.R. 1924 Lah. 80. 
— S. 81— Amount due by farmer. 

Procedure for recovery — Applicability of 

S, 81. 

It is open to a Municipal Committee to farm out the 
collection of any octroi, toll or terminal tax for a 
period not exceeding one year. However the amount 
due by the farmer is uot amount due under the Act. 
It is an amount due under a simple lease or contract 
and only recoverable by law-suit and not by the 
procedure laid down in S. 81. (Campbell, ),) Maya 
Das V. Municipal Committee, Chiniot. 

99 LC. 1030=28 Cr. L.J. 230= 
AJ.R. 1927 Lah. 161. 
— S. 81 — Money due under lease. 

Procedure for recovery — Applicability of 

$• 81. 

Money due to the Committee under a lease or a 
contract cannot be recovered by proceeding under 
S. 81- Such money should be realized by action in 
Civil Courts. (Shadi hal, C,J,) Mana Ram v. Em- 
peror. 96 I.C. 224=7 Lah. 868= 

27 Cr. L.J. 912=27 P.L.R. 840= 
A.I.R. 1926 Lah. 518* 

— S. 81— Revision. 

An order made by a Magistrate under S. 81 in a 
case to which that section has no application can be 
set aside in revision by High Court. (Campbell, JJ) 
Maya Das v. Municipal Committee, Chiniot. 

93 I.C. 1030=28 Cr. L.J. 230 = 
A.I.R. 1927 Lah. 161. 

— S. 182— Brothel, what is. 

In order to constitute a brothel the place must be 
resorted to by persons of both sexes for the purpose 
of prostitution, who are strangers to the occupancy, 
(6 S.L.R. 224, Ref.) 

The brother of the accused and the brother's wife 
were living in the accused’s house. The brother’s 
wife was practising prostitution in the house. Held, 
that the house did not constitute a brothel within the 
section and that the accused was not a brothel keeper. 
(Martineau, J,), Mt. Rahto v. Emperor, 

II I.C, 122«95 C3r.W» 634t?:A.I.8. 1925 Lah. 146. 
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PUNJAB MUNICIPAL ACT (1911), S. 152— Delega- 
tion of powers. 

— S. 152'— Delegation of powers. 

' N o sanction — Validity, 

According to S. 33 of the Act the Committee cannot 
delegate its powers under S. 152 of the Municipal Act. 
Over and above this the Second class Committee can- 
not delegate any of its powers to the President with- 
out the previous sanction of the Commissioner, and 
similarly the 1st class Committee without the sanction 
of the Local Government. Where no such sanction 
is ever obtained for delegating such powers to the 
President a notice issued by the latter cannot be held 
as legal. (Abdul Raoof, /.). Gul^ar Jan v. 
Emperor. I.C. 433m4 Lah. 120=5 L.L.J. 322= 
24 Cr.L.J. 769»AJ.R. 1924 Lah. 80. 
— S. 152— Service of notice. 

Personal service. 

The notice required by S. 152 (c) prohibiting the 
residence of the prostitute in a certain quarter ought 
to be served upon her personally. Where therefore 
the Municipal Committee promulgated a general 
notice, it is ineffective to bind a particular person and 
in such cases regular trial is preferable to summary 
trial. (Zafar Ali, J.) Mt. Allah Rakhi v. Emperor. 
116 I.C. 191=30 Cr.L.J. 574 = 1630 Cr. C. 30 = 
12 A.I.Cr. R. 440=31 P L.R. 332=11 Lah. 235 = 

A.I.R. 1930 Lah. 62. 

— S. 153— Brothel. 

Hotel used as hrothel-^Procedure, 

An order passed under S. 153, Punjab Municipal 
Act, on an owner of a hotel which was being used as 
brothel to vacate the premises is bad ; the proper 
order in sucb a case is to ask the owner to dis- 
continue the using of the hotel as a brothel. (Broad- 
way, J,) Bharucha V, Municipal Committee, 
Lahore. 107 I.C. 391=9 Lah. 3i44=29 Cr. L-J. 250= 

9 A.I. Cr. R. 501=A.I.R. 1928 Lah. 278. 
— S. 155— Long use. 

— Validity of plea. 

The section contemplates only recent and tempo- 
rary breach of the rules and the person prosecuted 
thereunder can successfully plead that he had been 
using the premises for the purpose objected to for a 
long period. (Zafar Ali J,) Allah Baksh v. 
Emperor. 77 LC. 495=25 Cr. L.J. 415 = 

A.I.R. 1924 Lah. 670. 

-^S. 172— Private property. 

^—Building on site declared private by Civil 
Court^Legality of prosecution. 

Where the applicant has obtained a decree in his 
favour declaring that the site was his private property 
but the Municipal authorities prosecuted him for | 
building on that property* 

JHeld, the prosecution was wrong. (JaiLal,J,)\ 
Imam Din v. Emperor, 84 I.C. 718= 

6 L.LJ. 523=26 Cr. L.J. 386=26 P.L.R. 47= 
A.I.R. 1925 Lah. 238, 

•-^S. 175— Tender of compensation. 

—Absence of tender — Validity of notice. 

The language of S. 175 indicates that the requisi- 
tion open to the Municipality is subject to the pay- 
ment of compensation, i.c., the tender*of compensation 
must accompany the notice. (Le Rossignol, J,) 
Ghasita V , The Crown through Municipal Com- 
mittee, SiALKOT. 73 I.C. 813=4 Lah, 188= 

24 Cr. L.J. 701 = A.I.R. 1924 Lah. 89. 
k—fi, 198 — Notice requiring demolition. 

—Rcwcdj/ of party^Pcwer of Magistrate to 
prohibit demolition. 

The Municipal Committee has power under S. 195 
to require a building to be demolished, and a Magis- 
trate cannot interfere with the exercise of the power 


PUNJAB MUNICIPAL ACT (1911), S.198— Excava- 
tions. 

and is not competent to prohibit the demolition of the- 
building, the remedy of the accused, if he is aggriev- 
ed by the notice, being to appeal to the Commis- 
sioner under S. 225. (Martin eau and Campbell, JJ,) 
Emperor v, Jaseat Mal. 99 I.C. 80= 

8 L.L.J. 562 = 27 P.L.R. 784=7 A. I. Cr. R. 204 = 
23 Cr.L.J. 48 = A.I.R. 1927 Lah. 69. 

Remedy of party — Power of Magistrate to 

proh ib it d emolition . 

The Municipal Committee has power under S. 195 
to issue a notice requiring the building to be de- 
molished and the Magistrate is not competent to direct 
that the building should stand, the remedy of the 
persons aggrieved by the notice being to appeal to 
the Commissioner under S. 225. (Martineau and 
Campbell, JJ.) Municipal Committee, Pasupot v, 
Jasrat Mal. 99 I.C. 944 = 8 Lah. 103 = 

28 Cr.LJ. 208=28 P.L.R. 434=8 L.L.J. 564= 
27 P.L.R. 78C = A.I.R. 1927 Lah. 58. 
•— S. 197— Scope of power. 

Bye-law under old Cl, (d) prohibiting persons 

from selling vegetables except at particular places 
^Applicability under the new section. 

Clause (fln of S. 197 does not authorise Municipal 
Committee to frame any bye-law prohibiting the sale 
of fresh fruits and vegetables. The bye-law, there- 
fore. framed under the old section before the amend- 
ment in 1923 prohibiting a person from selling whole- 
sale or by auction any fruit or vegetables except at 
vegetable markets cannot be considered to remain in 
force and goes beyond the scope of Cl. (a) of S. 197- 
(Zafar AH and Bhide, JJ.) Mula Mal v. Empe- 
ror. 120 LC. 188=11 Lah. 34= 

31 Cr. L. J. 43=1929 Cr.C. 164= 
A.LR. 1929 Lah. 607. 
—-Old bye-law prohibiting persons from selling 
vegetables except at particular place— ^Prosecu- 
tion for infringement under amended section^ 
hegality. 

Clause (a) of S. 197, as amended by the Municipal 
Act of 1923, does not authorize a Municipal Com- 
mittee to frame a bye-law prohibiting, the sale by 
auction of fresh fruits and vegetables at any place 
other than a particular place. Therefore where a 
Municipality had framed a bye-law that the sale should 
take place at a particular place under S. 197 {d) of the 
Act, which authorized the framing of such a bye-law 
but which sub-section had since been repealed by 
Act of 1923, 

Held, that no person could be prosecuted for the 
breach of the bye-law under old S. 197 (d) when the 
alleged offence was committed after passing of the 
Municipal Act of 1923. (Shadi Lai, C, J.) Ghanaya 
Lal V , Municipal Committee, Montgomery. 

112 I.C. 360=29 Cr.L.J. 1082 = 
11 A. h Cr. R. 310= A.I.R. 1928 Lah. 540* 

— 'S. 198— Excavations. 

Object of S. 198 — Excavation on private 

estatC'^Liability, 

The object of S, 198 is to empower the Committee 
I to forbid excavations in order to preserve the soi) or 
to prevent landslips, and it is not intended that a 
son should be prohibited from making an excavation 
or a hole or a cavity in his own estate for dotr^tic 
purposes which . cannot cause any landslip or danger 
to the public. 

Where, therefore, an alleged excavation is made 
on a private estate for making charcoal and the com- 
plainant does not produce any evidence to prove the 
nature or the dimensions of the excavation, nor is 
there any warrant for the assumption th^t the pjr^ 
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PUNJAB MUNICIPAL ACT (1911), S. 214— Notice 
and specifying. 

vention of the excavation is necessary for any of the 
urposes mentioned in the section the accused cannot 
e said to have done an act contrary to the provisions 
of law. {Shadi Lai, C. /.) Jangi v. Emperor. 

117 I.C. 801 = 1929 Cp.C. 5?S=30 Cp.L.J. 836 = 

A.I.R. 1929 Lah. 845. 
— S. 214— Notice not specifying time. 

Legality of proceedings. 

Where a Municipal Committee passed a resolution 
ordering a notice to issue prohibiting a particular 
area to be used for prostitution without fixing any 
time within which the order was to be carried out. 

Held, that as no time was fixed under S. 152 of 
the Municipal Act as to when the persons affected 
have to comply with the notice, by virtue of Sec- 
tion 214 of the Act, it was the duty of the Committee 
to fix a reasonable time within which the persons 
afl^ected should carry out the resolution. Hence 
there was a defect in the resolution which invalidated 
all the proceedings taken on its basis. Section 37 of the 
Municipal Act could not cure this defect. {Martineau^ 
J.) Mt. Rahto V. Emperor, 81 I.C. 122= 

23 Gr. L.J. 634= A.I.R. 1926 Lah. 148. 
— S. 228— Authority in writing. 

The authority to prosecute a person under Munici- 
pal Act must be in writing and full particulars of the 
person to be prosecuted should be given with the 
authority so given to the prosecutor. (Abdul 
Raooft J.) Mt. Gul^ar Jan v. The Crown. 

T4 I.C. 433=4 Lah. 120 = 6 L.L.J. 622 = 
24 Cr. L.J. 769= A.I.R. 1924 Lah. 80. 

228— General authority. 

— Authority, 

• A general authority can be given without naming 
each accused, 22 All. 123, Rel. on ; A. I. R. 1924 Lah. 
80, Overruled. (Addison and Skemp, JJ.) Emperor 
V. MahomAd Shafi. 103 I.C. 826=8 Lah. 613= 
28 P.L.R. 637 = 28 Cr. L.J. 1002 = 9 A.L Cr.R. 178 = 

A.I.R. 1928 Lah. 27. 
PUNJAB RESTRICTION OF HABITUAL OFFEN- 
DERS ACT (y OF 1918). 

3— Appeal. 

Powers of District Magistrate* 

The Restriction of Habitual Offenders Act only 
provides for a higher penalty for offenders who are 
found to be incorrigible. 

A District , Magistrate in appeal has jurisdiction to 
substitute an order under S, 110, Cr. P, Code, for 
that passed by the trial Magistrate restricting a 
certain person proceeded against under the Restriction 
of Habitual Offenders Act. (Tek Chand, J.) Khu- 
dayae V* Emperor. 110 I.C. 321 = 

16 A.L Cr. R. 603 = 29 Cr.L.J. 689 = 
A.I.R. 1928 Lah. 851. 
— S. 7— Grounds for restrictions. 

Mere isolated suspicions of offences^If 

sufficient* 

’ The mere fact that a person was suspected of 
offences on one or two isolated occasions is not 
sufficient to justify a person being restricted under 
S* 7. (Bhide,J*) Amman v. Emperor, 

118 I.C, 912=1929 Gr. C. 370=30 Cr.L.J. 973= 

A.I.R. 1929 Lah. 803. 
-rS, 16-^Scope of restrictions. 

The rulesunder S. 16 do not empower the Magis- 
trate to confine a person to his house between certs^in 
spueoiffed hours. He can only, be restricted to the 
th® . vjyyiage on such I arger area as the Court 


RAILWAYS ACT (1890), S. 42 — Reservation of 
compartment for particular class, 
may fix. (Campbell, J.) Mahomed v. Emperor. 

99 I.C. 608 = 8 Lah. 267=28 P.L.R. 440= 
28 Cr.L.J. 176=A.I.R. 1927 Lah. 124. 
PUNJAB VILLAGE WATCHMEN RULES, 

— Rr. 43 & 44 — Proof of offence. 

Circumstances rendering information in- 
cumbent and headman's omission to inform* 

To establish an offence under Rr. 25 and 32 
against a village headman, it would be necessary to 
show that when a cognizable offence had been com- 
mitted the village headman received information of 
its commission and there were certain circumstances 
existing which rendered it incumbent upon him to 
report to the police personally and he omitted to do 
so. It is not sufficient to support conviction to prov e 
the bare facts that a cognizable offence had been 
committed and the chowkidars had come to know of 
such offence and had not reported. 30 P.R, 1883 
(Cr.) Foil. (Addison, J.) Rahman v. Emperor. 

110 I-C. 685 = 10 Lah. 219= 
11 A.I. Cr. R. 11 = 29 P.L.R. 837= 
29 Cr. L.J. 749=l'tf29 Cr, C. 82= 
A.I.R. 1929 Lah. 520. 

QUASHING PROCEEDINGS. 

SeeCR. P. Code, S. 439. 

RAILWAYS ACT (IX OF 1890). 

— S. 3 — Railway. 

Does not include Railway, 

Staff quarters or any building of a residential 
character cannot be deemed to be part offa railway, 
and the fact that the place happens to be between 
two lines makes no difference if the lines by 
themselves are so quite apart that there can be even 
private lands between the lines. (Lindsay^ J.) 
Lodai V* Emperor. 103 I.C. 104=23A.L.J. 710= 

8 A.l.Cr.R. 181=28 Cr. L.J. 648=8 L.R.ACr. 120= 

A.I.R. 1927 AU.B46. 

— S. 3 (7)— Railway servant. 

One who is engaged by a Railway to pass sleepers 
and who is paid by results partly by the Railway and 
partly by the contractor is a Railway servant. (Carr, 
J,) A. V. Joseph v, J. L. Lammond. 83 I.C. 894= 
3 Bur. L.J, 147=26 Cr. L.J. 190= 
A.I.R. 1924 Rang. 373. 

—A person employed by one authorised by a 
Railway Company to act on their behalf is a Railway 
servant. (Carr, J*) A, V. Joseph v, J. L. Lammond. 
83 I.C. 894=3 Bur. L.J. 147=26 Cr.L.J. 190= 
A.I.R. 1924 B$.ng. 373, 

“Service of a railway” is not limited to the 

actual running of the trains. (Carr, J,) A. V. Joseph 
V. J. L. Lammond. 83 I.C. 894=3 Bur. L.J. 147= 
26 Cr. L.J. 190= A.I.R. 1924 Rang. 373. 
— -S. 42— Reservation of compartment for parti- 
cular class. 

Undue preference^General power of Company 

to regulate traffic. 

In particular circumstances the reservation 6f a 
compartment for a class of passengers or intending 
passengers without remuneration may amount to 
undue preference within the meaning of S. 42 (2J of 
the RaUways Act. Traffic includes not only carriage 
of goods only but of passengers also. The' depart- 
mental rule enabling f$e Company to reserve a 'com*' 
parfament for a class of ordinary passtsngers igp^ay 
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KfilLWAYS ACT (1890), S. 68— Fraudulent use of 
pass. 

be a violation of the term of S. 42 (2) in certain cir- 
cumstances but the Company has a general power to 
regulate its traffic and arrange for the accommoda- ] 
tion and convenience of its passengers so long as it 
does not bring itself within that section, A Railway 
Company has an absolute right to regulate its own 
traffic in its own way, its own interest being the 
best security that its strict legal right to do so will 
not be abused so long as it does not contravene 
any express provision of the law. A.I.R, 1923 Bom. 1, 
Foil. (Suhrawardy and Cuming, JJ.) Bhupendra 
Kumar Datta v. Emperor. 81 I.C. 788= 

51 Cal. 168=28 C.W.N. 388 = 39 C.L.J. 107 = 
25 Cr. I4.J. 1012 = A.LR. 1924 Cal. 687. 
— S. 68— Fraudulent use of pass. 

Where a railway servant applied for and obtained a 
free pass for his wife and mother and handed over 
this pass to another woman, who w’as neither his wife 
nor his mother, and she used it. 

Held: the railway servant was guilty under Penal 
Code, S. 420 and not Railways Act, S. 68. {Simpson 
A. J. C.) Ram Dayal v. Emperor. 88 I.C. 524= 

2 O.W.N. 510=12 O.L.J. 508=26 Cp. L.J. 1164= 
A.LR. 1925 Oudh 479. 

— S. 84— Rules under. 

The railway police, if they have completed an 
i nvestigation before the time mentioned in the proviso 
to sub-E. 1 to R. 26 under S. 84, Railways Act, are 
not impliedly prohibited from exercising the ordinary 
powers which the officer in charge of a police station 
has of maldng a report as to the result of his investi- 
gation under S. 173, Cr. P. Code. The provisions of 
the Criminal Procedure Code apply, unless there is 
anything in any enactment for the time being in 
force regulating the manner of investigating offences 
connected with railway accidents to the contrary. 
There is nothing that clearly frustrates the authority 
of the police officer mentioned in. S. 173, Cr. P. 
Code who has completed his investigation at the time 
an enquiry under R. 20 is commenced or ordered. 
{Fawcett and Mirza, JJ.) Shibbhat v. Emperor. 

109 LG. 487=52 Bom. 238 = 30 Bom-L.R. 392- 
29 Cr. L.J. 551 = 10 A.L Cr. R. 308= 
A.I.R. 1928 Bom. 162. 
— S. 101— Essentials for conviction. 

Breach of a rule of the railway company without | 
-evidence that it endangered the safety of passengers | 
is not sufficient for conviction. {Dalai, A.J,C.) Par- 
BHU Dayal v. Emperor. 81 I.C. 917=26 O.C. 363= 
25 Cr. L.J. 1093= A.LR. 1924 Oudh 250. 
— S. 101— Omission to set points- 
Under R. 12 of the rules framed under the Rail- 
ways Act, it was the duty of the accused, who was a 
Station master when he knew that a train was ap- 
proaching the station to send the passed porter to the 
iadng points with instruction for him to set and lock 
the points for the line on which the train was to come. 
The station master neglected to send the porter to the 
ppipts. The signals were down to allow the train to 
pass into station. But under the rules the engine 
driver should have stopped the train when he found 
that there was no porter at the points signalling him 
to pass on. The points were not properly locked and 
the consequence was that some of the carriages of 
the train were derailed. No person was hurt but the 
derailment of part of the train caused danger to per- 
sons travelling therein. 

Hetdt that it was uot quite clear whether the engine 
dirIver could have avoided the derailment by stopping 
the train in time because the signals were in his 
l^yotir. But if the station master had complied with 


RAILWAYS ACT (1890). S. 108— Sufficient cause, 
the rules and had sent the passed porter out to the 
points to properly set and lock them, no accident 
would have occurred. Hence, the disregard by the 
accused of R. 12 enhanced the danger to the persons 
travelling in the train and therefore the accused was 
liable. {Scott-Smith , JJ) Bishan Sarup v. Emperor. 

86 I.C. 61=6 Lah. 324=26 Cp. L.J. 685 = 
26 P.L.R. 44 = A.LR. 1925 Lah. 423. 
•The duty of a person in control of a railway 


station is first to give the fundamental orders regulat- 
ing the arrival of a train and secondly to see that they 
are accurately carried out. Where such an order 
was given to set the points to the loop but the slides 
showed main the failure to act upon a defect in the 
working of the machinery is an act of grave negli- 
gence. Omitting to set the points, which would 
prevent a train after a clear line signal is given, from 
running into another train is an act endangering the 
safety of the persons in either of the two trains. 
{Walsh and Ryves, JJ.) Emperor v. Sheo Baran. 

81 I.C. 705 = 22 A.L.J. 20=5 L.R.A. Cr. 105 = 
25 Cp.L.J. 993 = A.I.R, 1924 All. 438. 
— S. 108— Additional reasons. 

The accused is not deprived of the defence under 
S. 103 of the Act of sufficient and reasonable cause 
merely because there was an additional reason for 
pulling the chain which in the opinion of the Magis- 
trate was not sufficient and reasonable. {Patkar and 
Baker, JJ,) Popatlal Bhaichand v. Emperor. 

32 Bom.L.R. 111= A.LR. 1930 Bom. 160. 
— S. 108— Insufficient cause. 

Primarily, S. 108 is intended for the protection of 
the personal safety of passengers who are travelling 
by train. The mere fact that the accused left his coat 
even though it contains valuables is not a reasonable 
and sufficient cause within the meaning of S. 108, 
Accordingly if he pulls the communication cord for 
that purpose he can be convicted under the section. 
{Marten and Madgavkar, /J.)Emperob n.KAiKOBAD 
SoRABji. 95 I.C. 58=28 Bom.L.R. 486= 

27 Cp.L.J. 730= A.I.R. 1926 Bom- 288. 
— S. 108— Pulling chain. 

Hature of offence^Obstruciion to railway 

servant in discharge of dutieS'^PulHng chain does 
not amount to. 

Where a person without sufficient and reasonable 
cause pulls the emergency chain, he renders himself 
liable for prosecution under S- 108 only, and 
under S. 121 for preventing the running of the train 
and thus obstructing or impeding a railway servant in 
the discharge of his duty : 43 Bom. 103, Foil. {PatkA't 
and Baker, JJ,) Popatlal Bhaichand Shah v. 
Emperor. 32 Bom.L.R. 111=A.LR- 1930 Bom. 161^4 
— S. 108 — Sufficient cause* 

— ^ — :-To remove overorotpding, 

Puliing the cQmrnjiRication chain of a railway com- 
partment to remove ti^ oyercroyrding# , yrhich it yvas 
the duty of the railway admmiftr2^9?3i b? prevent 
under S. 9(3 is a reasonable and sufficient, cau^ under 
S. 108 Pf the Apt : 4. 1. R. 1922 aSeLl JSu 

(Patkar and Baker, JJ.) Popatlal BHAlCHA^iP'. 
Emperor. * 32 Bom.L.R. 111= A.LR* 19^ aM 

—^Boof^ thrown out. 

A who had insiitt^ted a civil s,uit: Pg^j^st 
travel^ with the lato p -fiie 
with hif i|i|5ccmut 


with h|S jS^cCMxut bfoc^.^ irain was in 

motion B fhe^apcOiint books and threw them 
through the windbw. U pulled fnd 

stopped the tradB. , 
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RAILWAYS ACT (1890). S. 108— Test. 

102 I,C. 779=8 Lah. 196=28 Cr.L.J. 603= 
28 P.L.R. 485 = A.I.R. 1927 Lah. 476. 
— S. 108— Test. 

The risk of danger, of loss and of discomfort to the 
other passengers on a train by stopping the train by 
pulling the commnnication cord is one element that 
has to be considered for the purpose of deciding 
whether there was reasonable and sufficient cause to 
stop the train by pulling the communication cord. 
But this must be considered in relation to the risk 
arising from the circumstances to the person pulling 
the cord* In other words if the risk to the passenger 
pulling the cord is incommensurate with the risk and 
discomfort, etc., to the other passengers, he cannot be 
said to have had just and reasonable cause. But 
where the risk to the passenger is very great as com- 
pared to the risk to the other passengers, he must be 
said to have just cause for pulling the cord. 

Another element of great importance is whether 
the necessity or occasion for pulling the cord has 
arisen from the fault of the railway administration. 

The third element to be considered is the import- 
ance of the line and train. (Ashworth^ J.) Ashrafi 
Lal V, Emperor. 106 I.C. 679 = 8 L.R.A. Cp. 132= 
8 A.I. Cp.R. 290-26 A.L.J. 976= 
28 CP.L.J. 967= A.I.R. 1927 All. 647. 
—S. lOS— Passenger. 

The expression “Passenger” in S. 109 includes a 
class of passengers. {Suhrawardy and Cuming, JJ) 
Bhupendea Kumar Datta v. Emperor. 

81 I.C. 788-51 Cal. 168=28 C.W.N, 388 = 
39 C.L.J. 107=25 Cr, LJ. 1012= 
A.I.R. 1924 Cal. 687. 

— -S. 112— Essentials. 

To constitute an offence under S. 112 (b), it is not 
necessary that the used ticket should be relevant to 
the journey which the passenger wished to under- 
take : 11 C.W.N. 100, Diss. from. {Wild, /. C. and 
Aston, A.J.C.) Devkishinuas v. Emperor. 

112 I.C. 771=23 S.L.R. 39 = 
30 Cr. L.J. 3 = 11 A.I. Cr. R. 538= 
A.I.R. 1928 Sind 191. 
— S. 113— Essentials for arrest. 

To justify an arrest without a warrant ' much more 
than trespass or travelling without ticket would be 
necessary. In the case of trespass it must be shown 
that there was reason to believe that the person to be 
arrested would abscond or that his name and address 
were unknown and he refused to give his name and 
address or that there was reason to believe that the 
name or address given to him was incorrect. In the 
case of travelling without ticket it must further be 
^wn that there was refusal to pay the sum charged. 
(Mukerji, J.) S. A. Hamid v. Sudhir Mahan. 

83 C.W.N. 761 = 29 Cp. C. 366= 
A.I.R. 1929 Cal. 730. 

’-’S* 113 — Nature of proceedings* 

An application under S. 113 (4) is not a prosecution 
for criminal offence and on such application the 
Magistrate has no power to fine the defaulter or to 
ordef a sentence of imprisonment in default of such 
fine; The Magistrate can only direct him to pay the 
fate and the excess charge under sub-S. (3) and then 
proceed to recover it as if it were a fine. {Mating 
Ba, J.) Ma Kalay Ma v. Emperor. 113 I.C. 73= 
6 Rang. 619=30 Cr* L.J. 57= 
A.I.R* 1929 Rang. 11. 

llS-^-Reyision. 

A person travelled without a ticket but with guard s 
permhtsion. He was asked to pay extra charge which 
he refused. 4pplicatibn to a Magistrate under S. U3 
(4), Byways Act, was rejected. 


RAILWAYS ACT (1890), S. 122— Essentials for 
liability. 

Held, that High Court could not go into the merits 
of the order when it had no jurisdiction to revise that 
order : 5 S. L. R. 54, Dist. {Perctval, J.C,, and 
Haveliwala, A J.C.) Secy, of State v, Gobindram 
Jaichandrai. 1980 Cr. C. 646= 

A.I.R. 1930 Sind 162. 

Order of a Magistrate under S. 113 (4), Railways 

Act, is merely an administrative or a ministerial order 
and the proceedings before him are not criminal 
proceedings in a criminal Court within the scope of 
the Criminal Procedure Code and is not subject to 
revision under S. 439 : A.I.R. 1926 Sind 57 ; A.I.R. 
1927 Sind 23, Foil.; Other case law referred. {Per- 
cival, J,C, and Haveliwala, AJ^C,} Secy, of 
State v. Gobindram Jaichandra. 

1930 Cr. C. 646=A.I.R. 1930 Sind 162. 
— S. 114 — Scope. 

S. 114 refers to persons who sell or attempt to sell 
I or part or attempt to part with the possession of 
any half or a return ticket. S. 114 does not apply 
to the purchasers or transferees of tickets, the trans- 
ferrers alone being punishable under that section. 
{Wild, J, C. and Aston, A. J. C.) Devkishindas v. 
Emperor. 112 I.C. 771 = 23 S.L.R. 39= 

30 Cr.L.J. 3=11 A.I.Cr.R. 538= 
A.I.R. 1928 Sind 191. 

— S. 120— Applicability. 

Pailway servants. 

The latter portion of S. 120 has a reference to the 
forfeiture of fares and of passes or tickets and to the 
removal of the offender from the railway by any 
railway servant, and thus shows its inapplicability to 
railway servants. (Barlee, J,C. and Aston, A, J,C,) 
Mulchand V, Emperor. 118 LC. 197= 

23 S.L.R. 409=1929 Cr. C. 842- 
30 Cr.L.J. 879=A.1.R. 1929 Sind 249. 
— S. 120— Essentials for conviction. 

Using abusive language* 

Conviction for using obscene or abusive language 
cannot be had where alleged particular expression 
has not been proved by the witness, since it possi- 
ble that witnesses may have considered certain ex- 
pressions to amount to abuse, which the Court may 
not. {Campbell, J,) Budha Singh v. Emperor. 

85 LC. 83«6L.L.J. 469= 
26 Cr.L.J. 417=A.I.R. 1925 Lah. 151. 
— S. 121— Essentials for conviction. 

Before a person can be convicted of wilfully obs- 
tructing or impeding a railway servant in the dis- 
charge of his dutJes, it must be shown that the 
obstruction or resistance was offered to such railway 
servant in the discharge of his duties as authorized by 
law ; 1 C. W. N. 74, Ref. {Broadway, J,) JOWAND 
Mal V, Crown. 91 LC. 33=6 Lah. 467= 

7 L.L.J. 622=26 P.L.R. 715=27 Cr.L.J* 1* 
A.I.R. 1925 Lah. 650. 

— S. 121— Pulling chain. 

Where a person without sufficient and reasonable 
cause pulls the emergency chain, he renders himself 
liable lor prosecution under S. 108 only, and not under 
S. 121 for preventing the running of the train and 
thus obstructing or impeding a railway servant in 
the discharge of his duty : 43 Bom. 103, Foil. (Patkar 
and Baker, JJ.) Popat LalBhaichand v. Emperor. 

32 Bom.L.R. Ill -A.I.R. 1980 Bom. 160. 
— S. 122— Essentials for liability. 

Two things are necessary to bring a man under that 
section ; (1) that the place of entry rnust be “railway’' 
as defined in S. 3 (4) of the Act, and (2) the entry 
should have been unlawful in the inception, {hind* 
say, J*) Lodai v. Emperor* 103 LC. 
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RAILWAYS ACT (1890), S. 122-Unlawfal entry. 
25 A.L.J. 710=8 A.I. Cr. R. 181=28 Cp. L.J. 648 = 
8 L.R.A. Cr. 12C = A J.R, 1927 All. 648. 
--S. 122— Unlawful entry. 

The most important words in S. 122 are the words 
“unlawfully enters”, for unless and until a person has 
made an unlawful entry upon the railway premises he 
cannot be brought within this penal provision. The 
word “unlawful” means “contrary to the law laid 
down in the statute.” 

If the railway made a general rule under the Act 
(by virtue of S. 47 (1) of the Act) that nobody should 
enter upon railway platforms except passengers with 
tickets, any other persons entering upon the platform 
might be guilty of unlawful entry. But where no 
such rule exists, and where the Station Master leaves 
the platform gate open, those who enter upon the 
platform can hardly be considered to be other than 
licensees. A person who enters in this manner may 
be quite lawfully ordered to leave the railway premi- 
ses, but as he has not entered unlawfully he can never 
be brought within the mischief of S. 122 of the Rail- 
ways Act. (Foster, J.) Mew Lal Jha u. Emperor. 

88 I.C. 522«6 P. L. T. 437=26 Cr. L. J. 1162= 
A.I.R. 1923 Pat 535. 
— S. 127 — Obstruction by assembly. 

-Conviction of a member of the assembly^ 


LegaUty. 

The term “offence” in S. 149, Penal Code, is con- 
fined to offence under the Penal code and so a con- 
viction under S. 128, Railways Act, with reference to 
S. 149 is illegal and cannot be sustained. A,I,R. 1923 
Mad. 187 and A.I.R. 1925 Mad. 239; Foil. 

Where a large body of men set out to obstruct a 
railway line and throw stones at trains they form an 
unlawful assembly and if in carrying out their com- 
mon object they commit offences under 8s. 127 and 
128, Railways Act, only those of them who are proved 
themselves to have committed these offenqes under 
Ss. 127 and 128 can be convicted under those sections. 
The rest are not constructively guilty as S. 149 cannot 
be invoked against them although the offences com- 
mitted by them are the very offences they set out to 
commit and committed in prosecution of their com- 
mon object, (Waller and Ananthakrishna Ayyar, 
,//.) Vasudeva Mudauar V, EmperoE. 

HB I.C. 68»52 Mad. 882=30 M. L. W. 108 = 
1929 M.W.N. 522=2 M. Cr. C. 173 = 
30 ClP. L. J. 869 = 1929 Cr. C. 624= 
A.LR. 1929 Mad. 880=57 M. L. J. 114. 
•*-S* 130— Jurisdiction. 

In view of provisions of S. 29-B of C. P. Code, a 
Magistrate other than a District Magistrate has no 
jurisdiction to try an offence under S. 130 of Rail- 
ways Act : 43 Bom. 888 Diss. from. (Dalip Singh, 
/,) Emperor v. Mt. Jannat. 110 1. C. 589= 
29 P. L.R. 536=10 A, I. Cp.R. 499= 
29 Cr. L. J. 733=A.I.R. 1928 Lah. 909. 
•yrS, 145— Representative of railway. 

-y-^-Right to conduct prosecution, 

" ipec. 145 (2) only entitles a person authorised by the 
Agent of a railway to conduct prosecutions on behalf 
of the railway administration without the permission 
of the Magistrate, which would, except for the pro- 
vision, be required under S. 495, Cr, P. Code. 
prima facie. Neither S. 145 (2) of the Railways Act, 
nor S. 495, Cr, P. Code affects S. 493 ot ihe latter 
enactment which deals with the right of appearance 
smd precedence of the Public Prosecutor before 
dhy Court in which any case of which he has 
charge, is under trial. Where the Public Prosecutor 
has charge of prosecution the pleader instructed by a 
private person, including the agent of a railway 


RECORD OF RIGHTS— Presumption of correct- 
ness. 

administration, shall, it is enjoined, act under the 
directions of the Public Prosecutor, (Macpherssn, J,) 
The Bengal Nagpur Railway Company. Ltd. v. 
Shaikh Makbul. 92 I.C. 697=7 P.L-T. 343= 
1926 P.H.C.C. 74=27 Cp.L.J.313= 
A.I.R. 1925 Pat. 765. 

— S. 145— Scope. 

Section contemplates private prosecutions. 

Sec. 145 (2) of the Railways Act, contemplates 
mainly if not exclusively, prosecutions for offences 
under that enactment, that is to say, private prosecu- 
tions undertaken by the railway administration, in 
which the Public Prosecutor does not appear, as 
distinguished from public prosecutions undertaken or 
taken over by the State and in particular prosecu- 
tions under the Indian Penal Code, (Macpherson, 
J.) B. N. Ry. Co. Ltd. v. Shaikh Makbul. 

92 I.C. 697=7 P.L.T. 343=27 Cr. L. J. 313= 
1926 P.H.C.C. 74= A.I.R. 1925 Pat. 756. 
RANGOON CITY MUNICIPAL ACT (YI OF 1922) 
— S. 214— Continuing offence. 

Although the offence of keeping op^ a private 
market without a license is a continuing offence, 
which is freshly committed every day, still if the 
offenders committing the same for more^ than 
six months to the knowledge of the Munidpality, 
S. 214 (2) is a valid defence. (Carr, J,) Emperor v. 
U Thin Ohn. 117 I.C. 250=7 Rang. 23= 

30 Cr.L.J. 754= A.I.R. 1929 Rang. 122. 
RANGOON RENT ACT (11 OF 1920) As Amended 
by I of 1922) (Repealed by IX of 1925). 

— S. 14— Certificate. 

A landlord’s remedy for recovery of excess rent 
received by his tenant from a sub-tenant cannot be 
exercised unless and until the Controller has granted 
a certificate certifying the standard rent of the psrei 
mises leased by the landlord. (May Oung, J,) B. R; 
Bahadur X?, Jadawjee Mehta. ,77 I.C. 882= 

1 Rang. 687=2 Bur. L.J. 235 = 25 Cr.L.J. 482= 
A.I.R. 1924 Rang. 172. 

RAPE. 

See Penal Code, Ss. 354, 375 and 376. 

RASH AND NEGLIGENT ACT. 

See (1) Penal Code, S. 304-A. 

(2) Tort. 

REASONABLE AND PROBABLE CAUSE. 

See Malicious Prosecution. 

REBELLION. 

See Penal Code. 

RECORD OF RIGHTS. 

—Construction. 

—^~Right to erect dam. 

Where the right of the, residents of a village to erept 
dam across a river is entered in the record-of-righ|ts 
but the entry does not specify the period for which 
the dam was to stand, the enl;ify is not. hereby 
rendered as of no effect but simply means tli^* .the 
dam is to stand for a reasonably period to yay 
till sufficient water has entered their reservoirs 
enable them to irrigate the area specified. XJ^ahf, 
Prasad and James, JJ,) Ragho Pras^P 
ROR. ^ lip Iyp.,383w?^ Gr,W. S96» 

, A.I.i. 1929^1. 180. 


—Presumption of corri , ^ 

Old record rid ehm 'ence 




The presumption of correctness, which ktt Aches to 
the finally published Record-ofiKighls^ only to 

possession at the time whyp, the Ye^m; is wepm * 
aBd,eTe»if SBcb pre$S5J«bij’»^ 
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REFORMATORY SCHOOLS ACT (1897)— Inten- REGISTRATION ACT (1908), S. 82— Illegal ptose- 
tion of Act. cation. 


criminal trial, it is clear that where there has been an 
interval of ten or 12 years between the preparation of 
the record and the occurrence of an offence in res- 
pect of dispute arising over possession of land, any 
presumption arising from the record is obviously of 
the weakest possible description. Indeed the proba- 
tive value is practically nil since all sorts of changes 
may obviously take place in the course of 10 or 12 
years* (Oraham and Lort-WilUams , J J ,) Nayan 
Mandal V, Emperor. 34 C.W.N. 170= 

1930 Cr.C. 134«A.I.R. 1930 Cal. 134. 

Reference to high court. 

^ee Cr. P. Code, Ss. 374, 376, 432 and 435 to 439. 
reformatory SCHOOLS act (YIII of 1897). 
•-“Intention of Act. 

The sending of first youthful offenders, whose 
antecedents are not shown to be bad, to ordinary jails 
has the effect of making them hardened criminals 
alfter they are discharged from such jails . Their 
association with all classes of offenders has a very un- 
healthy influence on them. It is the duty of the 
Magistrate to take into consideration all such matters, 
when deciding the q^uestion of sentence. There are 
bther suitable forms of punishment provided by the 
law. The provisions of Reformatory Schools Act are 
intended for cases of youthful offenders. Lal,J,) 
Emperor v, Dharm Prakash. 96 I.C. 390= 

27 Cp.L.J. 934= A.I.R. 1926 Lah. 611* 

— S. 4— * YouthtuI offender.’ 

Boy of 16. 

The order for detention in a Reformatory School 
can only be made in the case of a youthful offender, 
4tld under S. 4 of the Reformatory Schools Act a boy 
ceases to be technically a youthful offender at the age 
of 15, therefore it is illegal to order detention of a 
boy of 16. {Heald, J.) Hamid v. Emperor. 

75 LC. 294=2 Bur. L.J. 96==24 Cr. L.J. 918 = 
A.I.R. 1924 Rang. 16. 


— S. 8— Revision. 

Powers of High Court. 

Section 439. sub-S. (1) gives the High Court the 
necessary power to pass an order under sub-S. (2), 
S. 8, Reformatory Schools Act, of detaining a boy 
accused in Reformatory, not only on appeal but also 
in revision. Criminal Reference Ho. 41 of 1924 held 
wrongly decided. (Fawcett and Mirisa, JJ.) 
Emperor v. Lakshman. 112 I.C. 344= 

80 Bom. L.R. 952=29 Cp. L.J. 1016= 
11 A.I. Cr. R, 308=A J.R. 1928 Bom- 348. 


— S. 11— Procedure. 

S. 11 requires that an enquiry as to age should be 
held before sending a youthful offender to a Refor- 
ihatbry ' School. Theife must be a clear finding as to 
iige. ‘ 

'‘The period of detention in the Reformatory School 
ihust also be fixed. 

The Court must find that the youthful offender to 
bfe sent to the Reformatory School is a fit and proper 
diJ^6n to be an inmate of such a School. (Maung 
tSW, J J Emperor v. Seion Chodng. 

^ 84 L€. 708 = 26 Or. L.J* 852=3 Rang. 218= 

/: ' ^ AJ.R. 1925 Rang. 302. 


RBFOS&li TO IRSHirEfi (fUESltlONa. 

'■ gVioiNCE.AcT. 


REGISTRATION ACT (III of 1877) 

— S. 74— Validity of order under. 

Provisions of section are mandatory. 

The provisions of S. 74 are mandatory and the 
District Registrar has no jurisdiction to refer the 
matter to his deputy the Sub-Registrar and if it is 
so referred any proceedings or order made by the 
Sub-Registrar ordering the petitioner to be prose- 
cuted is illegal, 24 Cal* 755, Foil. (Wort, J.) HiR- 
DAY Narain Singh v. Emperor. 119 I.C. 888= 
10 P. L. T. 889=30 Cr. L.J. 1101 = 
1929 Cr. C. 252=A.I.R. 1929 Pat. 500. 
— S. 77— Stay of criminal trial. 

When High Court can interfere. 

There is no invariable rule as regards the ^ staying 
of criminal proceedings (under S. 82, Registration 
Act) pending the issue in a civil suit. This is a matter 
for the discretion of the trial Court and in Criminal 
Revision, High Court cannot interfere with the order 
unless the Court has in exercise of its jurisdiction 
acted in a manner which is unjudicial : A.I.R. 1927 
Mad. 798. Foil.; 1 P.L.T. 697, Ref. (Wort, J.) 
Hirday Narain Singh v. Emperor. 119 I.C. 888= 
10 P.L.T* 889=30 Cr. L.J. 1101 = 
1929 Cr. C. 252= A.I.R. 1929 Pat. 500. 
— S. 82 — False thumb impression. 

Putting the thumb impression by an accused as 
that of another in column (1) of the register Form 
No. 8 maintained by the Registration Department, in 
order to facilitate registration of the document, under 
R. 53 will be an oflence under the section. (Jwala 
Prasad and Maefherson, JJ.) Basgit Singh n. 
Emperor. 104 I.C. 626=6 Pat. 303= 

28 Cr. L.J. 850= A.I.R. 1S28 Pat. 129. 
— S. 82— Falsity of recitals. 

Sub-Registrar cannot enquire into truth or falsity 
of recitals, as false recital is no offence. 

The proceeding or enquiry in S. 82 (a) must be a 
proceeding or enquiry as prescribed by the Act. 
(Kulwant Sahay, J.) Mt. Gobindia v. King-Empe- 
ROR. 81 I.C. 124=9 P.L.T, 372= 

1924 P.H.C.G. 199=2 Pat. L.R. Cr. 162= 
25 Cr. L.J. 636=A.I.R. 1924 Pat- 754* 
— S. 82— Fresh trial. 

Acquittal under Ss. 419-114, Penal Code^ 

Subsequent trial under S. 82 (c). Registration Act, is 
not barred. 

Where a person executed a mortgage and registered 
it and was subsequently tried and acquitted under 
Ss. 419-114, Penal Code. 

Held, that his subsequent trial under S. 82 (c), 
Registration Act, was not barred as he committed two 
entirely distinct offences : one was cheating by 
personation when he executed the deed of mortgage ; 
and the other an oflence under the Registration Act, 
when he represented himself at the registration office 
to be another, and that the offence of personation at 
the registration office was a totally different and 
subsequent one to the offence of cheating : A.I.R, 
1924 Rang. 213, Ref. (Darwood, J.) Me ToK v. 
King-Emperor. 105 I.C. 236=6 Bur. L.J. 201 = 
28 Cr. L.J. 908=A.I.R. 1927 Bang* 808* 

— S. 62 — Illegal prosecution* 

Order for prosecution under Ss. 82 

471, 1.P.C, — Former found illegal under S*. 74 — 
Order under $.471, X.P.C. remains. 

Where a person is ordered to be prosecuted Jnndq^ 
S. 82, Registration Act and S* 4^1, LR.Cm anji 
prbs^ution under S. 82 is illegal* having ^f ega^4|9 
the provi^ons bf S. 74, ^tbgistrati^n^Act, ‘illega^ 
< br'iix^glfkrity in wa;^ affects fhb vafiqity of w 
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order of prosecution under S. 471, I.P.C. and if the 
prosecution under S. 82 is set aside the part of the 
order under S. 471 remains. For Penal Code has no 
relation to Registration Act and is governed by prin- 
ciples entirely different from those governing prose- 
cution under S. 82. (Wort, J.) Hirday Narain 
Singh v. Emperor. 119 I.C. 888 = 10 P.L.T. 889 = 
30 Cr. L.J. 1101 = 1929 Cr. C. 232 = 
A.I.R. 1929 Pat. 500. 

— S. 82 — Sanction. 

—No sanction is required for a prosecution under 
S. 82. {Pratt, J.) Maung Saing v. Emperor. 
76 I.C. 431 = 1 Rang 299=25 Cr. L.J. 191 = 
A.I.R. 1924 Rang 213. 

— S. 83— Interpretation. 

"May” in S. 83 should be read as "must be”— 

Prosecution under S. 83 cannot be commenced by 
private person without permission, under S. 83. 11 
Cal. 566 (F.B.) ; 40 Mad. 880 ; A. I. R. 1921 Mad. 
140 ; A. I. R. 1924 Pat. 754 ; A . I. I^. 1925 Nag, 3^4, 
Diss. from. 37 All. 107 and 38 All. 354 Foil. {Heatd 
and Chari, //.) Nga Pan Gaing v King Emperor. 

99 I. G. 401=4 Rang. 437 = 
5 Bur. L.J. 156 = 28 Cr. L. J. 145 = 
A.I.R. 1927 Rang. 61. 

— S. 83 — Sanction. 

Permission under S. 83 of the Registration Act is 
not a preliminary requisite for the institution by a 
private person of proceedings for an offence under 
S. 82 of the Act. 10 Cal. 604 and 37 All, 107 Diss. 39 
All. 293 Ref. : 11 Cal. 566 (F.B.) and 40 Mad. 880 
Foil. {Prideaux, A,J, C,) Mt. Indrani Bahu v, 
Mt. Rani Badi. 87 I. C. 913= 

26 Cr. L. J. 1025 = 21 N. L. R. 167 = 
A.I.R. 1925 Nag. 344. 
For instituting a complaint under S. 82 no per- 
mission is necessary under S. 83. 38 All. 354 not 
Foil. ; 11 Cal. 566 (F, B.) ; AO Mad. 880 Foil. 
(Kulwant Sahay, J.) Mt. Gobindia v. King-Em- 
peror. 81 I.C. 124=5 P.L.T- 372= 

1924 P.H.C.C. 199-2 Pat. L.R. Cr. 162- 
25 Cr. L.J. 636= A.I.R. 1924 Pat- 7.4. 

REPLY. RIGHT OP. 

Sue Cr, P. Coue, S. 292. 

REPUTE. 

See (1) CB. P. Code, S. HO. 

(2) Evidence Act, S. 122. 

REVIEW. 

Cr. P. Code, Ss. 367 and 369. 

REVISION. 

Cr. P. Code, Ss. 435 to 439. 

RIGHT TO MAINTENANCE 
See (1) Cr. P. Code, S. 488. 

SALT ACT (12 of 1882), 

— S. 9— Abetment of offence. 

Abetment of offence under Salt Act — Punish- 
ment prescribed under $, 9-^Punishment under 
Penal Code, S, 117, is illegal* 

The punishment under Penal Code, S. 117, for 
abetment of an act which is an offence under Salt Act 
(1882) and not an offence under Penal Code, is illegal 
for the reason that Salt Act, S. 9, prescribes specific 
punishment for the abetment of such an offence. It 
is illegal to proceed under S. 117, I, P. C., which 
allows a higher punishment for abetment of an 
offence for the punishment of which a lighter and 
separate penalty is provided by the provisions of 
S. 9, Salt Act (1882). (Wazir Basan, C. J, and 
Pullan ^ /.) Mohanlal Saksena o. Emperor. 

A.I.R. 1930 Oudh 497, 


“S. 9 prescribes punishments for (Abetment of 

all kinds of offences under Salt Act, 

Clause (c), S. 9 embraces all abetments whether 
aggravated or mitigated in their nature. The section 
does not provide for any execution in respect of such 
abetments as provided for by Penal Code, S. 117, ano 
the punishment prescribed by the said section is for 
all abetments of acts which are declared to be 
offences by the provisions of Salt Act. {Wazir 
Hasan, C.J. and Ptillan,J.) Mohanlal Saksena 
V . Emperor. A.I.R. 1930 Oudh 497. 

— S. 15— Applicability. 

S. 15 does not apply where salt is unlawfully 
manufactured at au unauthorised place to which 
S. 18 applies while S. 15 applies in the case of an 
authorised place. Non-compliance with the provisions 
of S. 118 renders the search irregular. (Sulaiman, 
J.) Ram Din v. Emperor. 77 I.C. 815= 

5 L.R.A. Cp. 38=25 Cp. L.J. 463= 
A.I.R..1924 All. 437. 
— S. 27— Tmpoptation*, meaning of. 

There is nothing m S. 27 to bear out the contention 
that importation into a part of the territories men- 
tioned in S. 1 is to be taken as meaning only importa- 
tion from outside those territories, and not importation 
from one part of the territories into another part. 
{Martineau, J* SiTA Ram v. Emperor. 

69 I.C. 460=A.I.R. 1924 Lab. 160. 
— Miscellaneous. 

Doing anything in contravention of Salt Act (1882) 
or of any rule made thereunder is not a separate 
offence under Penal Code nor is it that an abetment of 
an act in contravention of Salt Act or of any rule 
made thereunder is a separate offence under the 
Penal Code : 6 O.C. 153,' Bef. ; 6 Mad. 249, Dist. 
{Wazir Hasan t C* J, and PuUan, J.) Mohanlal 
Saksena v. Emperor. A.I.R. 1930 Oudh 497. 

SAME TRANSACTION. MEANING OF. 

See Cr. P. Code. 

SANCTION. 

See C. R. P. Code, Ss. 195 to 199 and 476. 
SANCTION TO PROSECUTE. 

See C. R P. Code, Ss. 188, 195, 197 and 476. 
SEARCH. 

See Cr. P. Code, Ss. 96, 101 to 103 and 105. 
SEARCH WARRANT. 

See Cr.P. Code, Ss. 94—99, 

SECURITY BOND. 

See Cr. P. Code, Ss. 106—126. 

SECURITY FOR GOOD BEHAVIOUR, ETC. 

See Cr. P. Code, Ss. 107—126. 

SEDITION. 

Sea Penal Code. 

SEDUCTION. 

See Penal Code. 

SELF-DEFENCE. 

See Penal Code, Ss. 96—105. 

SENTENCE. 

See (1) Cr. P. Code, Ss. 31—35, 123. 390—402. 
423, 426. 

(2) Criminal Trial* 

(3) Penal Code, Ss. 53—75. 

SERVANT, CUSTODY OF. 

See Penal Code. 

SERVICE OF SUMMONS. 

Se^lCR. P. Code, Ss. 69—74. 

SERVITUDE. 

See Penal Code, S. 56. 

SESSIONS CASE. 

See Cr. P. Code, Ss, 268--’307, 

SESSIONS JUDGE. 

See Cr. F. CoPB# 


Cr. D. 143 
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SIND COURTS ACT (1886), S. 9— Reference on 
difference of opinion. 

SESSIONS TRIAL. 

See Cr. P. Code, Chap. 23. 

SIND COURTS ACT (Bom. 12 of 1886). 

— S. 9 — Reference on difference of opinion. 

Per Wild, A. J, C.-— S. 9 (c) does not restrict the 
3rd Judge to giving his opinion on the ^ points or 
points of difierence only, but makes it obligatory on 
him to give bis opinion on the appeal or confirmation 
as the case may be : 38 Cal. 202, Rel. on. {Wild, 
A* J. Cm on difference between Percival, J • C. and 
Rupchand, AJ,C.) Mohamad Yasdf v. Emperor. 

1930 Cr. C. 805==A.I.R. 1930 Sind 225. 
— S. 16 — Accusations of criminal nature* 

— When Court can take disciplinary action, 

without a conviction by the criminal court. 

Per Rupchand, .si .j.C.— Where the accusations 
against a pleader are of a criminal nature, it is not in 
every case that criminal conviction is a sine qua non 
to the exercise of the disciplinary jurisdiction of the 
High Court. A broad distinction has to be drawn 
between the acts done by the pleader in his profes- 
sional capacity or in the presence of the Court, and 
acts not done in such capacity and not in the presence 
of the Court. It is only in the latter case when the 
acts charged are indictable and are fairly denied that 
the Court will not proceed against the pleader in the 
exercise of ‘its disciplinary jurisdiction, until he has 
been convicted and will not compel him to answer on 
oath to a charge for which he may be indicted: 47 
Cal. 1115 and other cases relied on: A.I.K. 1926 Cal, 
502 and A.I.R. 1927 Cal. 536, Ref. {Percival, J.C. 
and Aston ^ Rupchand and DeSouza, AJ&s,) 
L. Bar-at-Law. In re, 115 I.C. 318 = 

23 S L.R. 245 = 30 Cr. L.J* 443 = 
12 A,I.Cr.R.^74=A.I.R. 1929 Sind 121 (P.B.) 
— S. 16— Failure to keep accounts. 

If a pleader or barrister fails to keep fee-book or 
ledger showing sums deposited by client for expenses 
and sum expended on his behalf. High Court is justi- 
fied in taking serious notice of his conduct under its 
disciplinary jurisdiction: 5 S.L.R, 222 Foil. {Percival, 
J.C,, Aston, liupchand and DeSouza, AJ.O's,) 
L. Bar-at-La-w. In re, 115 I.C. 3l8»» 

23 B.L.R. 245=30 Cr.L.J. 445=12 A.I.Cr.R. 274= 
A.I.R. 1929 Sind 121 (F.B.) 

Is professional misbehaviour because that 

willhe considered disgraceful and dishonourable 
by pleaders of repute and competency. 

Per Bupchand, AJ*C, — Professional conduct of a 
pleader must be judged by the rules and standard of 
his profession and if a pleader has done something 
which would -be reasonably regarded as disgraceful 
and dishonourable by pleaders of good reputation 
and competency he is guilty of professional miscon- 
duct. Further a pleader becomes more disgraceful 
and calls for a more severe punishment, when he is 
guilty not only of an unwritten rule of professional 
conduct, but where such rule has been enacted and 
laid down by the Rules of Association to which ho 
has the honour to belong and where one of the con- 
ditions on which he has obtained his license to prac- 
tice as a pleader is that he shall undertake to submit 
to such written rules of conduct. 

Applying this test the failure by a pleader to keep a 
fee-book or a ledger containing the account of client’s 
money for a number of years which is a breach of 
Rr. 35 and 36 of the Rules of the Karachi 
Bar Association is an act of professional misbehaviour 
because that woud be considered disgraceful and dis- 
honourable by pleaders of good repute and compe- 
tency: Ex parte Law Society In r^, A Soticitor, 


SIND COURTS ACT (1888), S. 16— Power to define 

misbehaviour. 

(1912) K,B. 302 Foil. (Percival, J,C, and Aston, 
Bupchand and DeSouza, A./.C’s.) L. Bar-at-Law 
In re. 115 LC. 318 = 23 S.L.R. 243 = 30 Cr.L.J. 443 = 
12 A.I.Cr* R. 274= A.I.R. 1929 Sind 121 (F.B.) 

— S. 16— Misbehaviour, scope of. 

“ Misbehaviour ” is not limited to profes* 

sional miscondjict, but includes general misconduct 
also, 

“Misbehaviour” m S. 16 is not limited to pro- 
fessional misconduct, but can be extended to general 
misconduct as well. 

Per Rupchand, A. J, C, — The Judicial Commis- 
sioner’s Court of Sind has unlimited jurisdiction to 
deal with every kind of misbehaviour, professional 
or otherwise of a pleader though such jurisdiction will 
undoubtedly be exercised for the very object with 
which it has been conferred, namely, the preservation 
of the purity of the Courts and the proper and 
honest administration of the law: 11 S.L.R. 81 (F.B.) 
Foil.; 37 Bom. 354; 29 Cal. 890 and A.I.R. 1922 P.C. 
351, Rel. on. (Percival J.C. and Aston, Rupchand 
and De Souza, A.J.Cs.) L, Bar-at-Law, In re. 

115 I.C. 318 = 23 S.L.R. 245=30 Cr. L.J. 445 = 
12 A.I.Cr.R. 274= A.I.R. 1929 Sind 121 (F.B,). 

—S. 16^Nature of proceedings. 

Proceedings under S. 15 though ju.iicial are neither 
criminal nor civil, but special proceedings resulting 
from Court’s inherent power over its officers — Form 
of procedure in such proceedings is not of controlling 
importance so long as fair notice and chance ot 
being heard are present. Per Rupchand, A,J C,-- 
A.I.R. 1922 Cal. 515 (S.B.), Foil.; 36 Bom. 606; 
23 C.W.N. 560; 32 M.L.J. 402; 1 P.LJ. 576 and 
19 M.L.J. 504, Rel. on. (Percival^ J.C, and Aston, 
Rupchand and De Souza, A.J,Cs,) L, BaR-AT-Law, 
In re, 115 I.C. 318-23 S.L.R. 245= 

30 Cr. L.J. 445=12 A.I.Cr.R. 274 = 
A.I.R. 1929 Sind 121 (F.B.). 

— S. 1€— Omission to plead privilege. 

In disciplinary proceedings against pleader he, 
being inadvertently put on oath, answering questions 
without protest — He cannot afterwards urge that 
answers given by bim if found false, should not be 
used against him in determining whether his conduct 
was worthy of his profession. Per Rupchand, 
A, J, C, — (Percival, J. C., Aston, Rupchand, and 
De Souza A J,C^s.) L, Bar-at-Law, In re. 

115 I.C. 318 = 23 S.L.R. 245 = 30 Cr. L.J. 445 = 
12 A.I. Cr. R. 274- A.I.R. 1929 Sind 121 (F.B.). 

— S. 16 — Perjury. 

Pleader in order to avoid punishment in disciplinary 
proceedings voluntarily committing perjury — There is 
no reason why he should not be prosecuted for per- 
jury. Per Rupchand , A.J.C, 6 Mad. 252 Ref. (Perci- 
val, J,C,and Aston , Rupchand and De Souza,A,J .C$.) 
L, Bar-at Law, In re, 115 I.C. 318=23 S.L.R. 245 = 
30 Cr. L.J. 445=12 A.I Cr. 274= 
A.I.R. 1929 Sind 121 (F.B.). 
— S. 16 — Power to define misbehaviour. 

Court has power to define by judicial decision or 
otherwise what constitutes misbehaviour on pleader’s 
part— Rules framed by Bar Association with Court’s 
approval are such, to which pleaders must conform, 
but it does not follow that breach of any of them 
should call for disciplinary action. Per De Souza A, 
J, C, (Percival, /. C., Aston, Rupchand and De 
Soum, A,J. Cs,) L, Bar-at-Law, In re, 

115 I.C. 318=23 S.L.R. 245=30 Cr.L.J. 445= 
12 A.X.CIr.R* 274= A.I.R. m9.Sina.l21 (P.B.) 
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SINDH COURTS ACT (1886), S- 16-Proof, of mis- 
conduot. 

— S. 16— Proof, of misconduct. 

Fev De Souza A, J , C. — Disciplinary proceedings 
against a pleader being of a quasi criminal character, 
the misconduct must be made out by the admission of 
the party concerned or else there must be other 
strong proof of the misconduct imputed : 17 All. 498: 

41 Cal. 113 ; 11 Bom. L. R. 1150, Foil. {Percival, J. 

C» Aston, Rupchand and De Souzuy A,J. Cs.) L. 
Bar-AT-Law, In re. 115 I.C. 318 = 

23 S.L.R. 245=30 Cr.L.J. 445= 

12 A.I.Cr.R. 274 = A.LR. 1929 Sind 121 (F. B.). 
SIND JUDICIAL COMMISSIONER’S CIRCULARS 
AND RULES. 

— AlRdaYit before Bench Magistrate. 

An affidavit sworn before a Bench Magistrate in 
Sind is one sworn before a proper person under 
S. 539 according to the rules of the Sind Judicial 
Commissioner’s Court. (Kincaid, J. C, and Barlee, 

A. J. C.) Emperor v. Kundan. 19 LC. 600= 

28 Cr. L.J. 168=7 A.l. Gr. R. 336« 

A I.R. 1^27 Sind 128. 

SLAVERY. 

See Penal Code, S. 370. 

SOLITARY CONFINEMENT. 

See Penal Code, S. 73. 

SONTHAL PARGANAS JUSTICE REGULATION 
(Beng. Reg. 5 of 1893). 

— Jurisdiction of Patna High Court. 

The Letters Patent must be read subject to the 
special legislation in the form of Regulation 5 of 
1893 which declares that the Courts other than the 
Sessions Court are not subordinate to the Patna 
High Court as their High Court. (Ad ami and 
Macpherson, JJ,) Sailendra Nath v. Emperor. * 
108 LC. 419 = 7 Pat. 337 = 9 P.L.T. 488 = 

29 Gr. L.J. 427=A.I R. 1928 Pat. 241. 
— S. 4 (1)— Jurisdiction of Patna High Court. 
^Patna High Court has no jurisdiction to trans- 
fer cases of inquires and trials before the Deputy 
Magistrate in the Sonthal Parganas — Commissioner 
of Bhagalpur is the High Court, It is only in cases 
where Government appeals against an acquital that 
the Patna High Court can have jurisdiction. The 
criminal Courts in the Sonthal Parganas, other than 
the Sessions Courts, are not within the jurisdiction 
of the Patna High Court. (Ad ami and Macpher- 

soHtJJ.) Sailendra Nath v. Emperor. 

108 LC. 419 = 7 Pat, 337=9 P.L.T. 468 = 
29 Cr. L.J. 427 = A. LR. 1928 Pat. 241. 

* — Under Cl. 1 (U) (a) of S. 4 the High Court of 
Patna has only jurisdiction to deal with appeals under 
S. 417 against an order of acquittal. It has no power 
to deal with an application under S. 439 for setting 
aside acquittal for which the proper forum is the 
Commissioner of Bhagalpur. (Jwala Prasad and 
Macpher$on,JJ,) AiiWAR Ai.1 v. Deoghar Munici- 
pality. 99 LC. 112=6 Pat. 83=8 P.L.T. 271 = 
1926 P.H.C.C. 267=7 A-L Cr. R. 231 = 
28 Cr. L J. 80=A.LR. 1926 Pat. 449. 
SPECIFIC RELIEF ACT (I of 1877). 

— S. 9 — Continuing wrong. 

’^Criminal trespass* 

The continuance in possession of a trespasser is a 
recurring wrong and constitutes a new entry every 
time that the true owner goes upon the land or as 
Hear to it as he dares to make a claim to it. There is 
a fresh cause of action each time he is resisted, and 
the persons entering subsequently with the permission 
of the first trespassers and resisting the entry of the 
owner are equally guilty. (Mullick, Ag* C. J. and 
Wort.J,) Emperor v. Bandhu Singh, 106 LP. 691 = 


STAMP ACT (1899). S. 64— Deeds of release. 

6 Pat. 794=29 Cr.L.J. 99=9 A.L Cr.R. 238 == 
A.I.R. 1928 Pat. 124. 

— S. 9 — Essentials. 

Section 9 requires legal possession and the owner 
who re-enters without delay has in law never 
lost possession. (Mullick, Ag. C. J . and Wort,J.) 
Emperor v. Bandhu Singh. 108 LC. 691 = 

6 Pat. 794=20 Cr. L.J. 99=9 A.LCr. R. 238 = 
A.LR. 1928 Pat. 124. 

STAMP ACT (II of 1899). 

— S* 43 — Essentials for prosecution. 

Intention to evade payment of proper duty. 

Under the proviso to S. 43, Stamp Act, there must 
be a clear proof of an intention to evade payment of 
the proper duty for the prosecution of the accused 
after the penalty in respect of the document is paid. 
(Jwala Prasad, J.) Rang Lal Sahu v. Emperor. 

108 1. C. 427 = 28 Cr. L. J. 397 = 10 A.l. Cr. R. 137. 

— S. 62 — Arbitrators. 

Arbitrators signing on unstamped partition 

deed — Liability. 

Not only persons who execute an instrument of par- 
tition but also those who sign it otherwise than as 
witnesses are liable to prosecution if they append 
their signatures to the instrument w'hich is not duly 
stamped. 

Where certain arbitrators signed unstamped instru- 
ment of partition. 

Held, that they were liable to prosecution under 
S. 62 (5). (ilil, A J.C.) Emperor v, Puttoo 
Lal. 73 I.C. 836=24 Cr. L.J. 392- 

A. I. R. 1324 Oudh 249. 

— S. 62— Ingredients of offence. 

Intention if material* 

The question of intention does not enter into S. 62. 
The mere execution of a document requiring stamp 
duty without the same being properly stamped is an 
offence whatever intention may have been entertained 
in respect of payment of Stamp duty. 2 Cal. 399 
(F.B.j ; 31 All. 36 and 7 Mad. 537, Foil. (Sulaiman 
and Mukerji, JJ.) Emperor v. Pannalal. 

93 I.C. 84=24 A.L.J. 338=7 L.R.A. Cr. 90= 
627 Cr. L.J. 470 = A.LR. 1926 AIL 389. 
— S. 62 — No dishonest intention. 

Acquittal. 

Where an offence under S. 62 of the Indian Stamp 
Act was found by the trying Magistrate not to have 
been committed intentionally, the High Court setting 
aside the order of conviction ordered the applicants to 
be acquitted under S, 438, C. P. Code. (Kendall, 
J.) Emperor v * Ishwar Dayal. 99 I.C. 598 — 
8L.R.A.Cr.31=28Cr. L.J. 166=25 A.L.J. 401 = 

7 A.L Cr. R. 205 = A.LR. 1927 AIL 238. 
— ^S. 64 — Deeds of release. 

Insufficient stamp — Ho dishonest intention 

— Legality of conviction. 

R and his two brothers M and L had some dispute 
amongst themselves and settled the same by execu- 
ting three deeds of release. In each of the deeds two 
of the brothers disclaimed all interest in certain pro- 
perties in favour of their third brother. The deeds 
were presented for registration, each bearing a stamp 
of Rs. 5. The Sub-Registrar admitted them to re^- 
tration, but subsequently he reported the mafter 
being of opinion that higher stamp duty was charge, 
able because “ the effect of the documents was to 
make the partition among three brothers.” The 
three brothers were prosecuted. Two of them ap- 
proached the Deputy Commissioner, paid the deficit 
duty and penalty and the case against them was with- 
drawn. The case against JR proceeded. He was con- 
yicted and sentenced to pay a fine of Rs. 1,000^ 
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STAMP ACT (1899). S. 64— Scope. 

On appeal the order was set aside on the ground 
that the case was not properly instituted without a 
complaint. It was suggested that the Collector might 
give an opportunity to the accused of showing that 
his intention was not fraudulent. The Collector, 
however, thought that there was a deliberate attempt 
to defraud the revenue and sanctioned the prosecu- 
tion. Accordingly, the District Sub-Registrar lodged 
a complaint. 

Held, that as there was no evidence that accused R 
had the intention of evading the payment of property 
duty, or he executed the documents w'lth intent to 
defraud the Government, he would not be convicted 
under S. 64. {Jwula Prasad, /.) Rang Lal Sahu 
V, Emperor. 108 I.C. 427 = 29 Cr. L.J. 397 = 

— S. 64— Scope. 10 A.I. Gr. R. 137. 

Person in whose favour the document is executed is 
not hit by S. 64 (a). {Miikcrji, J ) Panchanan 
Roy. V, Emperor. 1929 Cr. C 359 = 

A.I.R. 1929 Cal. 723. 

— S. 65— Prosecutions undp. 

— Right of private in dividual. 

It is not within the competence of private in- 
dividuals to start criminal law in motion in respect of 
offences under the stamp law. {Kin1:hede, AJ.C,) 
Ramjiwan Marwadi V. Lahimi. 104 I.C. 1C8»» 
10 N.L.J. 21 = 9 A.I. Cr. R. 2 = 28 Cr. L.J. 780 = 
A.I.R. 1927 Nag. 202. 
— S. 69— Abetment of offence. 

E ndorsement in st-ile register by an un- 
licensed vendor — Sufficiency of evidence. 

Admission of a person, who is not a licensed vendor 
that he, at the recuest of licensed vendpr, made 
endorsement on and entries in sale register in respect 
of, stamps sold by the latter is not sufficient evidence 
to hold that he abetted the offence of a breach of 

R. 11, framed under S. 74, within the meaning of 

S. 107, Penal Code. (Percival, J ,C. and Rupchand, 
A.J.C.) Nevamal Vishindas v. Emperor. 

118 I.C. 206 - 1823 Cr.C. 104=30 Cr. L.J. 881 = 
A.I.R. 1329 Sind 118. 

— S. 70 — Sanction. 

- ' Prosecutimi tinder Secs. 30 and 65. 

For a prosecution for an offence under Ss. 30 and 65 
of the Stamp Act, the sanction of the Collector is 
indispensable and subsequent according of sanction 
cannot validate institution of such proceedings with- 
out sanction nor is the defect curable by S. 537. 
Cr. P. Code.; 9 Bom. 27; 9 Bom. 288:21P. R. 1915 
Cr. ; 37 Cal. 467, Rel. on. (Kinkhede, A. J. C.) 
RamJiwan Marwadi V. Lahimi. 104 LC. 108 = 
10 N.L J. 21=9 A.I. Gr.R. 2 = 28 Cr.L.J. 780= 
A.I.R. 1927 Nag. 202. 
—Art. 58— Stamp not necessary. 

Receiving back one’s own money which was reco- i 
vered from the person by the Police and returned by 
the Magistrate does not require a stamp. (Stuart, J,) 
Kanhai Lau V, Emperor, 81 I.C. 720= 

46 All. 354=22 A.L.J. 288=5 L.R.A. Cp. 78= 
25 Cr.L.J. 1008 = A.I.R. 1924 All. 578. 
STATEMENT TO POLICE. 

See Criminal P. C. S. 162. 

STAGES INDIAN (PROTECTION AGAINST DIS- 
AFFECTION) ACT. 

— S. 8— Jurisdiction of Maaistrate. 

—Magistrate having two jurisdictions, taking 
cognizance of complaint under one jurisdiction hut 
la;ter on 'under another jurisdiction may he deemed 
to have returned the complaint for presentation to 
proper Court and to have accepted it as re- 
presented* 

Inspector^^eneral of Police, Bhopal, -with the sane- 


Succession act ( 1925 ), s. 370 — Gratuity to 

particular persons. 

tion of the Governor-General in Council lodged a 
complaint in the Court of a Magistrate having two 
jurisdictionq. that of a Headquarters Magistrate and 
that of a !Magistrate exercising jurisdiction over rail- 
way lands in Bhopal State. The complaint was against 
the editor, printer and publisher of an Urdu Weekly 
‘ Riyasat” for publishing an article tending to excite 
disaffection towards the Chief of Bhopal State or his 
government or administration in Bhopal. The Magis- 
trate was subordinate to different High Courts in two 
different jurisdictions. The complainant applied for 
amplification of his complaint by the inclusion of 
Ttarsi as one of the places of publication of the above 
offending article. The Magistrate passed the follow- 
ing order : “The result of this petition for amplifica- 
tion will be that the case will henceforward cease to 
be a railway case for State administered areas if it 
was one and be transferred to my ordinary file of 
criminal cases of this Court. This be done.” After 
this order the accused objected that the Magistrate 
had no jurisdiction to hear the case as he had trans- 
ferred a case from a Court subordinate to one High 
Court to another Court Subordinate to the other High 
Court, which the Governor-General in Council could 
alone do by a notification in the Gazette of India. 

Held, that the trying Magistrate in his capacity as 
the Railway Magistrate for Bhopal was incompetent 
to deal with the complaint of an offence committed at 
Itarsi but in his capacity as Headquarters Magistrate 
was competent to do so. 

Held further, that as the original papers filed by 
the complainant contained material clearly amounting 
to an allegation of publication at Itarsi, the Railway 
Magistrate for Bhopal was no longer bound to dismiss 
the complaint in its entirety: he was entitled to return 
the complaint for presentation to the Court that could 
try the offence committed at Ttarsi and this was in 
effect what he did. (Jackson, A. J. C ) Diwan Singh 
p. Emperor. fi.I.R. 1930 Nag. 231. 

— S. 3— Right of person charged under. 

Plea in mitigation of penalty. 

Where a person is charged under S. 3 of the Act, 
ho has a right to plead extenuating circumstances such 
as a worthy motive in mitigation of the penalty to be 
imposed in the event of couviction and that for the 
purpose of making good that plea it may be necessary 
for him to show that the offensive allegations were 
true. {Tck Chand and Coldstream, JJ>) Santa 
Singh v. Emperor. 106 I.C. 709=29 Gr-L.J. 117 = 

A.I.R. 1927 Lah. 710. 
STAY OP CRIMINAL PROCEEDINGS. 

See (1) Criminal Trial. 

(2) Cr. P. Code, Ss. 526, 528. 

STOLEN PROPERTY. 

See Penal Code, Ss. 410-434. 

SUCCESSION ACT (XXXIX of 1925). 

—S. 370— Gratuity to particular persons. 

If succession certificate is to be given in respect of 
tte estate of the deceased person it must be in res- 
pect of an estate which goes to the heirs of the de- 
ceased person, A succession certificate cannot be 
granted in case of gratuity which does not form part 
of the estate of the deceased but is merely a sum 
paid to particular persons who are not necessarily the 
heirs of the deceased. A.I.R. 1924 Sind 57, Ref. 
(Percival^ J.C. and Aston, AJ.C,) Mx. HanifaBAI 
V, Karachi Port Trust, 117 I.C. 151 = 

23 S.L.R. 859=1929 Cr. C. 447* 
A.I.R. 1929 Sind 177. 

SUDDEN PROYOCATION. 

See Penal Code. 
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SUMMARY PROOBDURE (CRIMINAL). 

See Cr. P. Code, Ss. 260, 265. 

SUMMARY TRIAL. 

See Cr. P. CODE, SS. 260, 265. 

SUMMONS CASE. 

See Cr. P. CODE, SS. 241-250. 

SUMMONS DISOBEDIENCE OF. 

See Penal Code, S. 124. 

SUNNI LAW. 

Sec MaHOMEDAN LAW, 

TORT. 

—Negligence —0 ollisibn. 

^lii every suit for damages on account of collision 

on land or at sea the Court in the first place has to 
determine what was the cause of accident and the 
cause m^ans the material even from which the accident 
resulted. {Page^ /.) ‘‘RaBENFELS”, In re, 

121 1. C. 312-56 Cal. 763 = 31. Cr. L. J. 215= 

A. I. R. 1930 Cal. 97. 

Tests for ascertaining cause same at common 

law and Court of Admiralty. (1384} 9 A- C. 873, 
Ref. iPagc, /.) ‘•RabeNFELS”, In re, 

121 1. C. 312 = 56 Cal. 763 = 31 Or. L. J. 215= 
A. I. R . 1930 Cal. 97. 

Admiralty. 

Where the Court is of opinion that the damage was 
caused by the fault of two or moie vessels, the Admi- 
ralty Couit imposes liability on both paities to make 
good the loss or damage “in proportion to the decree 
in which each was in fault.’’ /•) 

“RabeNFELS ”, In re. 121 I. C. 312= 

56 Cal. 763 = 31 Or. L. J. 215 = 
A. I. R. 1930 Cal. 97. 

’‘ " •Biirden of proof. 

If the cause of damage is the combined operation 
of more acts than one, such acts need not be synclno- 
nous, for in order to establish that the damage was 
caused by more acts than one it is essential to ptove 
not that the damage -was ‘the result* of two or more 
‘ siniultaheous acts, but that it was the effect of con- 
current operation of those acts -which in combination 
Were the cause of it. The Margaret. (1881) 6 R. D. 
76 and S* S, Voiittc's case^ 3 A. C. 129, Rel. on. 
{PaZCy Jf) *‘RABENFELS,” In re. 121 I. 0. 312= 
66 Cal. 763 = 31 Or. L. J. 216 = 
A. I. R. 1930 Cal. 97. 

--Negligence— Oontribtttory. 

*-Last opportunity. 

'Where the negligence of the plaintiff or that of the 
defendant is the sole cause of the accident the matter | 
is free from doubt. But difficulty may arise where 
accident is caused partly by negligence of the plaintiff ! 
and partly by that of the defendant. In such circum- j 
stances it becomes duty of the Court to endeavour to 
asiprtain whether the negligent act or omission of the 
plaintiff, or that of the defendant, was the cause of 
the accident. ^ If the Court finds itself unable .to dis* 
cover to what eKlent the negligence of the plaintiff or 
that of the d^endant contributed to bring about the 
accident, the defendant is entitled to succeed for in pari 
d die to potior est conditio defendifitis* On the other 
hand, though the plaintiff may have Ijeen guilty of 
negligence and although that negligence may in fact 
have contributed to the accident, yet if the defendant 
conW III the, i nesnlt the escerci^e , of ordinary care 
and dili^oe have avoided the mischief which happen- 
.tad,the plaimiffls negligence will ,not excuse him. 
In like manner although there^ may have been 
negligisnceon the part of , the plaintiff, yet unless^ he 
inight, by the exercise of ordinary care, have .* avoided 
^the consequences of the defendah^^?^ nUe^gence he ie i 

Cr. D.--144 


j U. P. DISTRICT BOARDS ACT (1922), S. 34 — 

I Interpretation. 

I entitled to recover ; if by ordinary care he might have 
avoided them, he is the author of his own wrong. 
A.I.R. 1925 Cal. 893, Foil.; Radley v. Z. H. W. Ry. 
Co.^ 1 A.C. 754 ; Bridge v. The Grand Junction Ry^ 
Co., 3 M. & W. 244, Ref. {Page, /.) '‘RabenfelS,” 
/// /V. 121 1.0. 312=56 Cal. 763 = 31 Or. LJT. 215= 

A.I.R. 1930 Cal. 97. 

—Negligence— Meaning of. ' 

JNegligence means lailuie to exercise reasonable 

care and sRill in the circumstances; and a party cannot 
be held guilty ot negligence simply because he failed 
to take tne right course or did what w^as* wrong. 
Stoomvaart Maatsekappy Nederland v. Penins^ular 
and Oriental Steam Navigation Co., (1880) 5 A. C. 
876; lonss v. Boyce, (1816) 1 Starkie ^93 ; TJie 
Bywell case, (.1897) 4 P. D. 2l9 ; The Meannacky, 
(1897) A. C. 351 and i*. 6*. VolutPscase, (1922) 1 A.C. 
129. Ref. (Page,J.) “ RaBENFELS”, In re. 

121 1. 0. 312=66 Cal. 763 = 31 Cr. L, J. 215= 
A, I. R. 1930 Cal. 97. 

—Infringement— Remedy. 

A 'oi confined to avil side. 

Although the Criminal Court has a discretion in 
view of the peculiar circumstances of a particular 
case, e.g., if there exists a dona fide dispute as to the 
right to use a trade-mark, or where there has been 
. undue delay in commencing criminal proceedings, to 
stay its own hands and direct the complainant to 
establish his lights in a Civil Court, it is nowhere 
laid down by the legislature that an aggrieved person 
should seek his remedy in a Civil Court and not’ in a 
Criminal' Court. (Raza, J.) MOHAMMAD Raza v. 
Emperor. • 7 Q. W. N. 698^=1930 Cr. o: 765 = 

A. I. R. 1930 OuiUi 360. 
— ^'-TT-Botkavil and crimitiah 
.It is nowhere: laid down, by the legislature that 
under no cirqumstances could a dispute , relating to 
the mfringement of a trade-mark be entertained by a 
Criminal Court and, that ii should always be adjudi- 
cated upon by a Civil Court. The only thing which 
can be said is that the Criminal Court may, in view 
of the peculiar circumstances of a particular case, stay 
its own hands and direct the complainant to establish 
his right in Civil Court. 32 Cal. 431, Ref. to. {SHdi 
Lai, C /. and Agha Haider, /.) BANARASI DaS v. 
EMPEROR. 108 I. 0, 607= 9 A. L Or. R. 406= 
29 Or, L. J. 426 = 9 Lah. 491 = 
29 P. L R. 610= A. I, R. 1928 Lah. 186. 
—Registration. 

In India there is no method by which a trade- 
mark may be registered. (OtUr, /,). P. A. PaKIR 
MOHAMED V. Emperor. 1929 Or. C. 498= 

A. I. R. 1929 Rang. 322. 

tRANSPBR OF CRIMINAL CAEB. 

See Cr. P. CODE, Ss. 526 AND 528. 

TRESPASS. 

See (1)' ADVERSE POSSESSION. 

(2) PENAL CODE, S. 141. ' ^ 

(3) TORT— Trespass. 

TRIAL. See CRIMINAL TRIAL. - . , 

— Pl 3 ,pe of; See Cr. P. Code, Ss. 179 and 
TRIAL . BY JURY. SeeCK.F. CODE, 

— B. 3— ApjiIicitbiUty, .jw,: . 

XT. P. MSTEIOT BOARDS ACi 
— S, 84— Inteipietatio,!. ' , .1. a 

-J I'^^IntpPed in iont^mdT 
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tr.P. DISTEIOT BOABDSAOT (1922), S. 34 — 

Interpretation. 

The expression “interest in a contract” means a finan- 
cial interest with profit or hope of profit from the con- 
tract as the object of the person interested. This must 
be inferred from the facts in evidence in each case. 
{Young and Sen, Jf.) EMBEROR v. NaRBADA 
Prasad. 1211. 0.819= 

1930 Or, 0. 54= 51 All. 864= 
31 Or. L. J. 356= A. I, E. 1930 AU. 38. 
XX. P. EXCISE ACT (IV OF 1910). 

— S. 3 — Excise Ofificer. 

Sub-Inspector of Police invested with powers 

under S. 10, is an Excise OfiScer within the Act. {Mears, 
C,J. and j^iggoti, /.) EMPEROR v. CHATAR SINGH. 

821. 0. 705 = 46 All. 158=21 A. L. J. 922 = 
6 L. B. A. Or. 40=25 Or. E. J, 1345 = 
A. I. B. 1924 AU. 267. 

*~S. 40--Bules under. 

Rules made in accordance with the provisions of 

Ss. 40 ^d 41 have the force of law. {Sen afid Nia~ 
matullah, //.) RADHEY SHIYAM y. MEWA LAL. 

116 1. 0. 89«51 AU. 506=1929 A. L. J. 212 = 
A. I. B. 1929 All. 210. 
— S* 40— Transfer of license. 

— ^Licensee takingpartner — Rule 82. 

Where an agreement is entered into between a licensee 
and a third person in consideration of money contribut- 
ed by the latter for sharing the profits and losses in the 
business, the transaction does not amount to a transfer 
or sub-lease of the liquor contract contravening the pro- 
visions of R. 82 or S. 23, Contract Act. 39 Ail. 107, 
Eoll.j 12 Bom* 422, Ref, {Sen and Niamatullah, JJ.) 
Radhey Shiyam z/. MewaLal. 116 I. 0. 89= 
51 AU. 506 = 1929 A.L.J. 212= A.X.B. 1929 AU. 210. 
— S. 65— OfliissiOB to record reasons. 

——Where the officer making the search does not 
record the grounds of his belief that the house of the 
accused contained prohibited liquor, as required by S. 53, 
Excise Act, and does not conduct the search in pre- 
sence of two or more respectable inhabitants of the 
locality, the search is irregular. Any officer authorized by 
law to make a search ought to exercise the very greatest 
caution in fulfilling the formalities required by law for 
making a search and providing every possible safeguard 
so as not to allow any handle for adverse criticism. 
{Sent /.)- FaQIRA v, EmpeROR. 120 I. 0. 204= 
31 Or.L. J. 10=11 Ii. B. A, Ox. 18= 
1929 Or. 0. 493= 13 A. I. Or. B. 131= 
A. I. B. 1929 All. 901. 

f ^_i. '« * Though it is the duty of the Police officer before 
he proceeds to make a search without a search warrant, 
to record the grounds of his belief that the offender was 
likely to escape or conceal the evidence of his offence 
before he made the search, yet his omission to record the 
grounds of his belief, when he has clearly stated in the 
diary his intention pf making the search, would hardly 
amount to illegality, although it is certainly an irregu- 
larity. {Stuart, C/.) ALI ABBAS v. KiNG-EmpeROR. 

1 Luck. 301=29 p.0. 374 = 28 Or. Ii.J*. 321= 
100 1. 0. 705=A. I. B. 1927 Oudh 132. 
--‘“—Mere omission to record the reasons for the 
search by Sub-Inspector who had no intention of apy 
of the types mentioned in S., 448, x.P.C., does not 
amount to an 'offence under that section, {jydmkls, 
/,C.) AU ABBAB al^s BaNNE-' SA tiEB’ Z'. . ;StJ5S®» 
SINGH. - 88 1. 0. 725=* 2 W- J6X* 468= 

26 Cr. Ji. J*, .1206= A.. I. B. 195^ jPndh j505, 

-.S.63-Proce4nM: 

•*— *— In making a search a 

officer is not confined to the stiict provisions of ’ the "Cr. 


IX. P. EXCISE ACT (1910), S. 60— House 
occupied jointly. 

P.Code, relating to searches but only to those provisions, 
in so far as they are applicable under the U. P. Excise 
Act. Therefore, entrance in the house searched by the 
ladder is not an act explicitly forbidden by law. When 
a man is proved to have been in possession of an article 
against the law he cannot plead as a defence that the 
search was irregular. 35 All. 358 and A.I.R. 1924 AH. 
214, Appl. {Stuart, C, J.) ALI ABBAS v. KiNG- 
Emperor. 1 Luck. 301 = 29 O. O. 374 = 

28 Cr. L. J. 321=6 O. W. NT. 1198 = 100 I. C. 705 = 
A. I. B. 1927 Oudh 132. 

— S. 60— Burden of proof. 

When once the possession of cocaine with the 

accused is found as a fact the onus is upon them to 
prove that they had sufficient reasons for being in pos- 
session of cocaine. {Y omtg and Sen, JJ.) EMPEROR 
V, Kashi Nath. 121 1. 0. 647 = 1930 A. L. J. 249 = 
1930 Cr. 0. 182=31 Cr. L. J. 286 = 
A. I.B. 1930 AU. 161. 
— S. 60-~0onviction after — Illegal search. 

Where an Excise Inspector, without obtaining a 

search warrant and without recording any reasons, as 
required by S. 53, searched the house of the accused 
and found therein an ounce of cocaine without license. 
Held, that although the search was illegal, the con- 
viction of the accused under S. 60 (<z) was not illegal. 
{Kanhaiya 2Utl, /.) ABDUL HAFIZ v, EMPEROR. 

24 A.L.T. 173=6 L. B. A. Or. 203* 
27 Or.L. J. 265=92 1.O. 441 = A.I.B. 1926 All. 188. 
— S. 60— Explanation about implejnents. 

— — -In cases of offences uiAier S. 60 {f) relating to 
implements the excise officers must explain to the Court 
what the implement, alleged to be found with the 
accused, is and for what purpose they suppose it is in the 
possession of the accused. {Wals/i and Mukerji', //.) 
EMPEROR V. MaHADEO. 88 I. 0. 276 = 47 AU. 611 = 
23 A. L. J. 417=26 Cr. L. J. 1107= 
A. I. B. 1925 AU. 388. 
— S. 60— House occupied jointly. 

—Where in a sm^l common house occupied by 
two brothers belonging to a joint Hindu family, and 
running a common business, there are discovered not 
only an enormous quantity of cocaine but all the neces- 
sary weighing machmes and packing material to deal 
with it, it is idle to suggest, that both brothers would not 
know of the dealings in cocaine. {Young and Sen, //.) 
Emperor v. Kasi^i Nath. 121 L 0* 647=. 

1930 A. L. J. 249=1930 Or. 0. 182/ 
31 Or. L. J. 286= A. L B. 1930 AU. m. 
—The ownership of the house, under S. 60 (as), ia 
not an essential element, but the nature of the occupa- 
tion of the house might and often is a circumstance of 
very great importance in estimating whether the p^rU* 
cular accused in any given case possesses the excisable 
article. Three men, two of whom were brothers and 
the third their cousin, were in actual occupation of a 
house in which, bn search, the police discovered packets 
of cocaine* They were carrying on the same business 
and set up the same defence. 

ffeld^ that the facts were sufficient to bring each of 
them within S* 60 {a), 26 AXJ. 414, Dist* {Mears, 
Cj. and Youkg, /.) ISMAIL v. EMPERQR. 

115 1. 0. 648=1929 A. L. L 609=10 L.B.A.Or. 
so Or. L* J. 623=1929 Or. 0. 289 =61 AU. 747= 
12 A.XOr.B*27=A.I.B.1929AU4 706* 

iljfead of the family — Liability of ^ ' 

, JVheV^ fwinentied liquor and materials fbr ffidnufac* 
fothid, in the fat^B^sh^bf perSc|h 

. V V . * ..It 
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F. P. EXCISE AOI (1910), S. 60— House 

occupied jointly. 

something being done in his house but was proved uot 
to have done so. 

Heldy that the presumption was that he was an acces- 
sory and, he may be held to be in possession of the ma- 
terials, 22 O.C. 256 and 24 O.C. 294, Dist. {Ashworth^ 
A.J,C,) Maiku Emperor. 86 I. 0. 707= 
26 Or.L. J. 661 « A. I. B. 1926 Oudh 684. 
—•The mere fact that bhang was detected in a 
house in which the accused lived along with several 
other persons who were his relatives cannot malce him 
guilty where there is no evidence that the accused 
brought the bhang and Jcept it in the house. 22 O. C. 
256 and 24 O.C. 294, Foil. {Gokaran NatJi^ A. /. C.) 
Bahadur Dubez/. King-Emperor. 89 1.0. 146= 
12 0. L. J. 388-26 Or. L. J. 1281= 
A. I. B. 1925 Oudh 480. 

— S. 60— Proof of offence. 

Where the contents of the bottles found in the 

possession of the accused could have been subsequently 
changed and from the circumstances of the case it can- 
not be said that the accused was in possession of illicit 
liquor, a conviction under S. 60 {a) cannot be sustained. 

/.) FaQIRA v, EmperOR. 120 I.O. 204= 
31 Cr.L-J. 10=1929Cr.O. 493-11 L. B. A. Or. IS- 
IS A. I. Or. B. 131= A- 1. B. 1929 AU. 901. 
— S. 60— Sentence. 

— -S. 13 of Act (II of 1923) makes offence under 
S, 60 punishable with imprisonment for one year. 
{Dalai, /.6*.) BHIKHA v. EMPEROR. 86 I. 0. 432- 
28 0.0. 123=26 Or. L. J. 800= 
A. I. B. 1925 Oudh 627. 

— S. 60— Summary trial. 

-—Under the U. P. Excise Amendment Act (II of 

1923), S. 13, the punishment for an offence]under S. 6 in 
respect of excisable articles other than cocaine is im- 
prisonment for one year. The offence is therefore not 
triable summarily. {Jiyves, /.) EMPEROR v, RaM 
Narain. 81 1.0. 342 = 46 All. 446=5 L.B,A.Or. 69 = 
26 Or. Ii. J. 806= AXB. 1924, All. 676. 
— S. 64— Liability for servants* act. 

—Where accused’s servant was found selling toddy 
the prescribed hours, not at the shop of the ac- 
^ sed but in a palm- grove, 

Held, that the object of the servant being allowed to 
stay in the grove was to watch the trees and the juice, 
and not to sell toddy, and that if servant took it into 
his head to keep some toddy for himself and to sell it 
after the prescribed hours, no amount of precaution on 
the part of the master could prevent this, {Mukerji, 
/.) AziMUDDiN z/. Emperor. 86 1,0. 480= 
47 AU. 287=26 Or. L. J. 832=23 A. L. J. 136= 
6 L. B.A, Or. 63= A. I. B. 1926 All. 307. 

tTwo excise licenses, / and T who were partners 

in a country liquor shop license had been Convicted under 
S. 64 (r) of the U. P. Excise Act (1910) of committing a 
breach of the conditions of the license by selling liquor 
out of the prescribed hours and also by selling adulterat- 
ed liquor. T was present at the shop when these offences 
were detected. J the other licensee was not present and 
there was no suggestion that he knew anything about the 
irregular sales. 

Held, that fs conviction was right, he being equally 
guilty as (24 B. 423 and 9 A.L. J. 288, Ref:) The 
real test so far as agency is concerned is not the 
nature of the act but ^e nature of the business. The 
nature of the fact is the test which decides the criminal-’ 
ity. The la^ of partnership is merely a breach of the 
law, of agency just like the law of master and servant, 
and for this purpose two partners stand to one another 
in the same relation as master and servant, {Pf^alsA, /.) 


U. P, EXCISE ACT (1910), S. Tl^PrOBUmptloa 
when drawn. 

JWALA Prasad v, King-Emperor. 

82 I. 0. 139 =46 AU. 642 = 26 Cr. L. J. 1211 «« 
A. I. B. 1924 AU. 101. 

— S. 64— Short weight. 

•—Where a man whose duty it is to sell packets of 
drugs at a certain weight exposes for sale upwards of 
sixty packets all of which are short in weight it cannot 
be held that he is acting by accident or without inten* 
tion. If he was ill he at least culpably negligent in not 
making proper arrangements for the weighing of his 
stock of drugs. {Pullan, /.) RaM HaRAK Em- 
PEROR. 7 O. W. N. 761 = 128 1. 0. 276. 

— S. 69— Applicability. 

—The evidence of a previous conviction can be used 
under the provisions of S. 69 to afford reason for en 
hancement of sentence after the accused’s guilt has been 
determined. {Stuart, C.Jl) RaHIM BaKHSH v, EM- 
PEROR. 10 A. I. Or. B. 169 = 29 Or. L. J. 626 = 
109 I. C. 349 = 6 O. W. N. 124= 

9 A. I. Cr. B. 416= A.I. B. 1928 Oudh 276. 
— S. 71— ApplicabUity. 

The proviso as to punishment by fine applies only 

to that person who is able to show that he is the emplo- 
yer or principal, that he did not personally commit the 
act complained of, and that he took all due and reason- 
able precaution to prevent the commission of such act. 
{Mears, C. /. afid Young, /.) ISMAIL v, EmPEROR. 

116 I. C. 648=1929 A. L. J. 609 = 
10 L. B. A. Cr. 92=30 Or. L.J. 623= 
1929 Or. 0. 289=61 AU. 747=12 A. I. Or. E. 27= 
A. I. B. 1929 AU. 706.- 

— S. 71— Effect on S.60. 

Proviso in S. 71 that no person other than the 

actual offender shall be punished with imprisonment 
except in default of payment of fine does not in any way 
modify the effect of S. 60 {a), which provides that a 
person in possession of cocaine may be punished with 
imprisonment which may extend to two years. {Mears, 
C, /. and Young, /.) ISMAIL v. EmPEROR, 

115 I. 0. 648=1929 A. L, J. 609 = 
10 L. B. A. Or. 92=30 Cr. L. J. 623 = 
1929 Cr. C. 289 =61 Alll 747= 
12 A. I. Cr. B. 27= A. I. B. 1929 AU. 705.. 
— S. 71— LiabUfty for son’s act. 

— Where a licence-holder was convicted on the 

^ound that Lis son, in his absence, sold adulterated 
liquor 

Held, that the conviction was proper in absence Of 
proof that he took all due and reasonable precaution to 
prevent the commission of the offeiice. {Walsh and 
Sulaiman, //.) EMPEROR w. SiTAL PRASaB. 

86 1. C. 217 =23 A, L. J. 62=26 Or. L. J. 729= 
A. I. B. 1926 AIL 313. 

—S. 71— Possession. 

Transfer of key of a locked box to a friendly co- 
occupant does not divest the owner of his possession; 
{JWalsh and Ryms, //.) EmpEROR v, BaNARSI. 

77 1 C. 829 = 46 All. 264=22 A. L. J. 144= 
6 L. B. A. Cr. 73= 26 Cr. L. J. 477= 
A. I. B. 1924 AIL 381. 

—S. 71— Presumption when drawsx. * > 

: — A presumption under S, 7l is drawn as to the 

commission of on offence when a person is proved to he 
the owner of the house in which cocaine is found. In 
every prosecution under S. 69 it shall' be presumed, Until 
i the contrary is proved, that the accused pbrsdn Has 
committed an offence punishable under that section in 
respect of any excisable article for the jibssession of 
which he is unable to account satisfactorily. In such a 
case however the offender cannot be punished wjth 
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V. P, BXCISB ACT (mo), S. 71-Presuinptioii ^ U. P. MTOIdPAIOTiPS ACT (1916)-AsBertioji 
wbeii drawn. of title what is. 


ioaprisonment but only \vith fine as laid dovin In the 
proviso to S, 71. {Hankin and Choizfter, //,) ABDUL 

KAHMAKi V, Emperor. 109 1, o. 2U= 

8 A. I. Or B. 437=^29 Or. L. J. 483»= 
8Ii E. A. Or. 66=26 A. li. L 41A 
tl. P, GOVBENMENT EXILES, 

— E, 88r“Applica'bility, 

j --R. 22 applies only to a person licensed to drive 

in another province and not licensed in the United Pro. 
Vinces. {.Ashworth, /,) Emperor v. Sita Ram. 

101 L 0. 668==26 A. L. Z, 674= 

8 L, E. A. Or. 69=7 A.I. Or. E, 443= 
28 Or. L. J. 492=49 All. 754= 
A. I.E. 1927 All. 478. 

XT; P. LAND EEVBNUE ACT {IH OP 1901). 

~-S. 40— Prior order under Or. P. Code, Ss, 145 and 
146. 

’ "The order either under S. 145 or under S. 146 
does not interfere with the subsequent order under 
S, 40 of the Land Revenue Act. by which possession has 
been made over to the party in whose favour mutation 
has been effected. {Dalai, J. C.) Emperor v, NiSAR 
Ali Khan, 90 I. 0. 399 = 26 Cr. L. J. 1551= 

A. I. E. 1926 0udli 179. 
— S. 46— Omission to inform. 

Where a zamindar collecting more than the 

recorded rent from the tenants has not been asked the 
information by Qanungo or the Patwari, his failure to 
inform the officials concerned the fact of such collection 
does not amount to an offence unner S. 176, Penal 
Code. {Banerfi, /.) BUDH SiNGH v. King-EmperOR. 

98 I. C. 487=7 L. E. A. Or. 195= 
27 Or. L. J. 1367= A. I. B. 1927 All. 111. 
— S. 48— Offences during mutation proceedings. 

— Proceedings in mutation are proceedings within 

the meaning of S, 476 and the Court concerned with 
the proceedings is a revenue Court within the meaning 
of S. 48, Land Revenue Act of 1901. A revenue Court 
has therefore jurisdiction under S. 472 when the offence 
is committed before it in any proceedings even non- 
judicial. Moreover mutation proceedings are judicial 
proceedings within the meaning of the Cr. V. Code 
though ordinarily they may not be so and there is no 
bar, therefore, to a revenue Court from proceeding 
under S. 478 with regard to an offence committed in 
mutatian proceedings before it. A.I.R. 1926 P. C. 100, 
Ref, (.Siuart, C. /.) LACK HM AN PRASADI JOSHI v. 
Emperor, 124 1. 0. 364=31 Or. L. J. 679= 
6 0. W. 3Sr. 963=1930 Or. 0. 164= 
5 Luck. 435= A. I. E. 1930 Oadk 58 
— S. 147 —‘Citation’. 

Bullan , — The word “citation” employed in 

the Land Revenue Act means a direction of some kind 
to appear in Court. The word “citation” itself means 
a notice or a summons and it is probable that the drafts- 
man of the Land Revenue Act was using it, not in a 
technical sense such as that employed in the Succession 
Act but merely as a variant for a notice. 

Stuart, C, f , — ^A citation is. not necessarily an order 
to appear. It is a notice or an order to do something, 
A.T.R. 1927 AIL 122, DistXStuart, C,J, and Pullan,jX) 
CHANDRIKA ^INGH z/. EmpERQR. 4 O.W.N. 1211 = 

29 Or. L.J'. 94=106 I.O. 686=9 A.I. Cr.E. 336 = 
A.I.E, 1928 Oudh 122. 
— S. 147— Non-compliance witk citation. 

■ Per Boys and Y oung, JJ, — A citation issued to 
a person who is in arrear of -Government revenue under 
S. 147 is not a summons within the meaning of S. 174, 
Penal Code, and the person so served . Is not bound to 
appear in obedience to it and .his failure, tq attend he 
is not guilty under S. 174, Penal Code, con- 


tra.) (Cases considered.) {.Boys, Young and Sen, JJ,) 
Emperor v, Himanchal Singh, 123 I, o . 673= 
52 AIL 668 =1930 A. L. J. 364= 
31 Or. L. J. 646 = 1930 Cr. 0. 433= 
A I. E. 1980 All. 265 (F.B.). 
A citation under S. 147 though issued on 25th 
February was not served till 10th March 1927 at 5 p.m. 
and called on the accused to be present at noon on llth 
March “in case the entire arrears . . are not paid 

very soon.” The accused did- not appear on the day 
fixed. 

Ideld, that no conviction under Penal Code, S. 174 
could possibly stand, (Sulaiman, Ag. C. Boys,^ 
Banerji, Kendall and Weir, JJ,) EmpeROR v, TiKA- 
RAM, 9 L. E. A. Or. ISO = 26 A. L. J. 1201= 

10 A I. Cr.E. 390 = 111 1 0. 670 = 
29 Cr. L. J. 910 = A.I.B. 1928 All. 680 (F.B.). 

Ibid. 99 1. 0. 60 = 24 A. L. Z. 1001 = 

28 Or. L. J. 28 = 8 L. E. A. Cr. 41= 49 All. 205= 
7 A. I. Or. E. 175=7 A. I. Or. E. 270 = 
A. I. E. 1927 All. 122. 

^Dissented from by. (^Stuart, C, J, and PuUan, 

J.) CHANDRIKA SlNGH 2/. EMPEROR. 

1061. 0. 686 = 4 O. W. N. 1211 = 29 Or. L. Z, 94= 
9 A. I. Cr. E. 336= A. I. E. 1928 Oudh 122. 

Ibid, 991,0.409 = 

49 AU. 215 = 26 A. L. J. 38=7 L. E. A. Cr. 177= 
28 Cr . L. J. 153 = A. L E. 1927 AU. 49, 


XT. P. MOTOB VEHICLES EULES. MOTOR 
Vehicles act. 

— E. 11. 

Motor Vehicles Act (VIJI of 1914), 16—./?. 11 

does not apfly to cars registered outside the U. P, 

There is nothing in the wording of these rules to show 
that R. 11 applies to cars registered outside the U. P. It 
is clear from the definition of “registering authority” in 
R, 3, and this expression as used in R. 11 means the 
authority who had registered the car under the rules in 
force in tbe U. P., and hence R, 11 does not apply to 
cars not registered in the U. P. {Sen, /.) EmperoR v, 
P. C, CHAUDHRI. 120 I. 0. 272^11 

31 Cr. L. Z, 40= 1930 A. L. J. 527fl 
62 AU. 212 = 1930 Cr. 0.60 SB 
A. I. B. 1980 AU. 34^ 
XT. F. MUNICIPAL AOOOXTNT CODE. 

— S. 132 (14) (16)— Exemption from octroi duty. 

^The machine of a motor car and the component 

parts of such a machine {e.g., a cylinder-head) being 
included in ‘machinery* • will be exempted from the pay-, 
ment of octroi under sub-S. 14, and the specific mention 
of motor car in sub-S. 16 will not prevent such ex- 
emption being claimed under sub-S. 14, because persons 
subject to taxation are entitled to exemption under any 
head under which such exemption may be claimed.' 
{Dalai, J.) SURJAN LaI. v . EmPEROR. 

116 1. C. 452= 1929 A. L. Z. 395= 
10 L. E. A. Cr, 71 = 11 A. 1. Cr. B. 492= 
SO Cr. L. Z. 468= A. I. B. 1929 AU. 278. 


XT. P. MXJNICIPALITIES ACT (H OP 1916). 
—Assertion of title what is. 

•The fact that a Municipal Board has on several 


occasions demolished a chabutra constructed by a, party 
on the disputed land and realised the cost does hot 
amount even , to an assertion of title on the p^rt of the 
Municipal Board and is absolutely inconclusive, (Sen, 
/.) Gauri Shankar Emperor. ' , ‘ 

. 120 1, q. 547=1930 A, 3L. Z, 244= 

1930 Cr . 0. 0= 31 fir, X 133= 
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TJ, P. MUNICIPALITIES ACT (1916). 

— S, 23— Appeal. 

—An election commissioner independently of any 
special legislation about an election petition, is not 
amenable to the jurisdiction of High Court, Probibi* 
tion against an appeal or revision indicates that it was 
the intention of S. 23 to confine the High Court’s power 
merely to advising and answering questions of law re- 
ferred specially to it. All matters which arise in the 
course of an election petition which the commissioner 
has disposed of one way or another, are matters which 
are within his jurisdiction. (Walsh and Jiyves, //.) 
B. Ram Nath v Emperor. 83 I.O. 654= 

46 AU. 611 = 22 A. L. J. 497=5 L. R. A, Or. 109= 
26 Or. L. J. 94 = A. I. R. 1924 AU. 684. 
— S. 50— Prosecutions. 

• ~ > « nl/nder Prevmiion of Adulteration Act — Fewer 
to sanction. 

In view of S. SO (s') it makes no difference to the 
legality of the sanction that the Board expressed itself 
against prosecution. In such a case, the Chairman is 
the Board and his act binds the Board, The policy of 
the Municipalities Act is to enable certain functions of 
the Board to be exercised by the Chairman so as to 
avoid the delay necessitated by reference of the matter 
to the Board. S. 12, Prevention of Adulteration Act 
(U.P. Act VI of 1912), w’hich is general provision as 
to sanctions of prosecution for adulteration, cannot 
control S. 50 (e\ Municipalities Act, for two reasons. 
One is that a general enactment cannot affect a special 
one; and the other reason is that the latter Act was 
passed later than the former one. (Ashworth, /.) 
KisHAN Lal V, Emperor. 26 A.L. J*. 239 = 

9 A. I. Or. R. 184 = 9 L. R. A. Or. 25 = 
108 I. o; 148 = 29 Or. L. J. 340= 
A. I. R. 1928 All. 254. 

— S. 82— Interest doulitful. 

— " A member of the Board acquii ing share or inte- 

rest in any contract must obtain permission in writing 
of the Commissioner. Where there is doubt as regards 
the interest, the Commissioner should be applied to for 
permission. (Boys, /.) BHairo PRaSAD v, EmperOR. 

128 I. 0. 894 = 1950 A.L. J. 1465= 
1930 Or. 0. 995 = A. I. R. 1930 AU. 739. 
— S. 86— Strike *by sweepers. 

——On lOnh April, ten sweepers sent a notice to the 
Municipal Board demanding an increase of pay. Having 
received no reply to this, they on 20th April sent a 
further notice threatening to strike on 1st May unless 
their demands were granted. On 1st May they aban- 
doned their work in accordance with the notice. The 
Magistrate examined the Health Officer in the case of 
one of these and the latter stated that there was the 
danger of cholera epidemic. 

Held^ that they were rightly convicted under S, '85 (1). 
(Daniels, J.) AUGNOO v, THE CROWN. 

81 I. 0. 143 = 46 AU. 41 = 21 A.L.J. 808= 
4 L R. A. Or. 202 = 25 Or. L. J. 666= 
A.I.R. 1924 All. 188. 

— S. 116— Scavenging. 

Where by an arrangement with the Municipa- 
lity the customary sweepers undertake to transport and 
deposit at the given place night soil at a given rate, the 
Municipality must be deemed to have undertaken house 
scavenging with the consent of the customary sweepers, 
and therefore the rubbish and soil collected from houses 
is collected by the Board within the meaning of section 
116 and the arrangement is not a sale to the Board. 
(Walsh, /.) Hari Lal v. Emperor. 

76 I. 0. 971=46 All. 281 = 21 A. L. J. 149= 
26 Or. L. J. 299 = 4 L. R. A. Or. 62= 
A. I. R, 1923 All. 480. 


U. P. MUNICIPALITIES ACT (1916), E. 185— 
Legality of order. 

— S. 128— Motor vehicles, 

Short stay within municipality. 

Motor cars brought by chance visitors within the 
Municipality and not used in such Muni<'ipality for more 
than short periods are not vehicles “kept” within the 
Municipality under S. 128. Before it can be found that 
such a vehicle is kept within the Municipality it must be 
established that it is retained within the Municipality for 
more than short periods. Such visitors are not liable to 
be convicted under S. 299. (Stuart, C. /.) LaCHMI 
Nath v. Lucknow Municipal Board, 

109 1. 0. 367 = 3 Luck. 608 = 29 Or. L. J. 543= 
10 A. I. Or. R. 239 = 5 0. W, N 441= 
A. I. R. 1928 Oudh 306, 

— S. 178— Adjacent. 

-If there is a wall separating a house from the 

public road, the building cannot be called adjacent to 
the road. “Adjacent” must mean “joining at some 
point,” and the meaning of the word is made clearer by 
the w’ords “ abutting on.” (Dalai, /.) BHAU DEB v. 
Emperor. 112 1. C. 588=51 All. 463= 

11 A, I. Or. R. 213 = 29 Or. L. J. 1084= 
1929 A. L. J. 90 = 10 L. R. A. Or. 27 = 
A. I. R. 1928 All. 696. 
— S. 178— Alteration in building. 

The expression “an alteration in a building ” in 

S. 178, sub-section (3), must include a part of such 
building. The definition in S. 214 of a part of a build- 
ing lays down w^hat is to be read into this expression 
when it is used. But it is not inconsistent with a wall 
supplementary to or accessary to a verandah or balcony 
or house or other larger building, being in itself a build- 
ing within the meaning of S. 1/8. (Walsh, /.) NiHAL 
Muhammad v, King-Emperor. 85 1, 0. 41= 
21 A. L. J. 774 = 4 L. R, A. Or. 226 = 
26 Or. L. J. 425= A. I. R. 1924 AU. 200. 
— S. 178— Prosecution. 

-Where the accused applied and obtained sanction 

to build a chahuira in front of his house, he cannot be 
prosecuted for having built the chabutra resting on stone 
bracl^ets, especially when there is nothing in the sanc- 
tion to forbid the use of stone brackets as supports for 
the chabutra, (Kanhaiya Lal, /.) RAM SaRUP v* 
KiNG EmpsROR. 48 All. 230 = 7 L. R. A. Or. 

24 A L. J. 163-27 Or. L. J. 250=92 I. 0. 426= 
A. I. R. 1926 AU. 122. 
— S. 185— Alteration not material. 

^The raising of the plinth and the alterations made 

by the accused in the size, position or number of the 
doors or windows cannot be treated as materia] altera- 
tions in the original plan so as to affect the Municipal 
Board if the area built on does not exceed that entered 
in the sanctioned plan. (Kanhaiya Lal, A, J, Cf) 
Emperor v, Babu ram. 67 1. 0. 828 = 26 0, 0. 1= 
23 Or. L. J. 476 = A, I. R. 1928 Oudli 36. 
— S. 185— Applicability. 

The whole object of S. 49 of the Town Improve- 
ment Act is to invest the Trust with the powers possess^ 
ed by the Municipal Board with relation to the offences 
mentioned in S. 49. It is immaterial whether the Act 
which constitutes the offence was committed before the 
scheme came into force or after it. (Wazir Hasan, A, 
kundan Lal e/. LUCKNOW Improvement 
Trust. 81 L C. 719 =11 O. L. J. 201= 

26 Or. L. J. 1007= A, I. R. 1924 Oudk 390. 
— S- 186— Legality of order, 

An order convicting the accused under Ss, 185 and 

307 of the U. P. Municipalities Act concluded with the 
words “ Failure to comply with the order will as 
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U. P. MUNIOXPAIiITIES ACT (1916), S, 185— 
Iiegality of order. 

December 1st involve a continuing fine of Rs, 2 per 
diem.” ^ ^ 

that if this was to be treated as an order im- 
posing such a fine it was illegal and if it was to be treat- 
ed as a warning it was unnecessary and undesirable to 
specify the amount which could only be decided when a 
second prosecution had been successful. ( Stuart, /.) 
Ramzan v. The Municipal Board of Benares, 

6 Ii. B. A. Or. 112-26 Cr. L. J. 1135- 
88 1. 0. 367= A. I. B. 1926 All. 204. 
— S, 193— Obstruction. 

— ’ I f a person obstructed in constructing a drain 

over the land of another does not take action under 
S, 193 of the Act and no notice is issued to the person 
obstructing, a contract given by the Municipality to 
construct a drain is contrary to the terms of the Act. 
iDalal, /.) CHHITRIA z), MUNICIPAL BOARD, 
Bindraban. 116 I. 0. 798 = 1929 A. L. J. 99 = 
lOL.B. A. Or. 37=11 A. I. Or.B. 254 = 
SO Or, L. J. 691= A. I. R. 1929 All. 16. 
— S. 247— Enqiuiry under. 

——The provisions of S, 350, Cr. P. Code, apply to 
an enquiry, under S. 247 of the U.P. Municipalities Act. 
{Daniels, /.) BaSANTI v. EmperOR. 

811. C. 139 = 26 Or.L.J. 651=A.I.B. 1925 All. 245. 
— S. 265 — Burden of proof. 

——The onus of proving that the site in dispute is a 
public street or part of a public street lies upon the 
Crown. {Sen, /.) GAURI SHANKAR v. EmPEROR. 
120 1. 0. 547 = 1930 A. L. J. 244= 1930 Cr. 0. 42- 
31 Cr. L. J. 133= A. I. E. 1930 All. 26. 
— S. 285 — Dispute about property. 

Where there is a clash between Municipal Board 

on one side and a private individual on the other with 
reference to some property the matter has got to be 
adjudicated by the civil Court which is the only forum 
for determining the title. The straightforward course 
in such a case is the institution of a suit in the civil 
Court. The remedy provided by S. 265 may be cheap, 
swift and within a certain range effective. S. 265, 
however, is not intended to arm a Municipal Board with 
powers to disturb the possession of any person who 
asserts a lawful title to the property in controversy. 
{Sen, /.) GaURI ShaNKAR v. EMPEROR. 

1201, 0. 647=1930 A. L, J, 244 = 1930 Or, C. 42 = 
31 Cr. Ii, J. 133=A. I. B. 193tf AU. 26. 
— S. 265— Obstruction, iB^bat is. , 

If a man puts a bench on the payment in front 

of his shop in a municipal street, without the permission 
of the municipality, ob^uction of the public road must 
be presumed. {Dalai, /.) TUFAIL Ahmad ». Em- 1 
PEROR. 109 I. O. 809 = 9 A. I, Cr. B. 1= 

8 L. B. A. Or. 168=29 Or. L. J. 617= 
A. L B. 1928 All. 60. 
— S. 295— Contract given arbitrarily. 

^The words “under this Act” in S. 295 have the 

significance that the Municipal Boai'd must have acted ■ 
according to directions given in the Act, No contract 
arbitrarily given by the Municipality in contravention 
of the provisions of the Act can r^der obstruction 
thereof liable to penalty. {Dedal, /.) ChhITARIA v. 
Municipal Board, Bindraban. 116 1. C. 798= 
1929 A. L. J. 99 = 10 L. B. A. Cr. 37= 
11 A. 1. Or. B. 254=30 Cr. L.X 691= 
A. 1. B. 1929 All. 16. 

•^S. 295— Obstruction. 

— Advising a person who is. being asked, by a 

Htmidpal peon not to pay a cert^n charge due from 
him under the Municipal bye-laws is not “obsjbructioti'*. 
Vithimth^ Tpegning ^Studrt^, /:} 


IT. P. MITNICIPALITIES-ACT (1916), 3. 307t-, 

Notice when necessary. 

PaNDEY V, Emperor, 64 1.C. 130= 19 A.Ii. J. 914= 
22 Or. Xi. J. 738= A, I. B. 1921 All. 168 
— S. 307— Continuing fine, 

An order convicting the accused under Ss, 185 

and 307 of the U, P, Municipalities Act concluded with 
the words ; “Failure to comply with the order will as 
from December 1st involve a continuing fine of Rs, 2 
per diem,” 

Held, that if this was to be treated as an order im- 
posing such a fine it was illegal and if it was to be 
treated as a warning it was unnecessary and undesirable 
to specify the amount which could only be decided when 
a second prosecution- had been successful, {Stuart, /.) 
Ramzan v, municipal Board of Benares. 

88 I. C. 367= 6 L. B. A. Cr. 112= 
26 Cr. L. L. 1135= A. I. B. 1926 All. 204. 

Order respecting futiire offe7ice passed at first 

conviction is illegal, 

A Magistrate cannot at the time of original convic- 
tion pass an order in respect of a future offence. There 
must be a separate prosecution and a separate conviction 
after the accused has failed to comply with the order 
and has rendered himself liable to a continuing fine, 
40 All. 569 and A.I.R. 1921 All. 267, Foil. {Daniels, 
/.) Mathura Prasad v. Municipal Board, Eta- 
waH. 94 1. 0, 136 = 7 L. B. A Cr. 113= 

27 Cr. L. J. 568, 

^Under S. 307 {h ) of the Municipalities Act, it is 

illegal for a Magistrate to sentence the accused to a 
further daily fine at the same time that he sentences him 
to a fine for disobedience of the notice. i^Boys, /.) 
Ram Lal V, Municipal Board, Budaun. 

841. 0. 439 = 26 Or. I*. J. 295 = 

6 L. B. A. Or. 22= A. I B. 1926 AU. 251. 
— S. 307— Essentials for conviction. 

~ ' ' " • N otice irregular. 

If a notice is not issued according to the provisions of 
the Municipalities Act, or under a rule or a bye-law, the 
person to whom the notice is issued may disobey it and 
yet not he liable to punishment; and to sustain a con- 
viction under S. 307, it is necessary to prove that the 
notice was Issued under the ' provisions of the Act or 
under a rule or a bye-law. A.I.R. 1925 Oudh 546, 'FoUT' 
{Banerfi, /,) NaRAYAN DAS v, MUNICIPAL BOARD, 
Jhansi. 98 I O. 492-7 L. B. A. Or. 199= 

7 A. I. Cr. B, 1=27 Or. L. L 1372. 

‘ N otice irregular. 

If a notice is not issued according to the provisions 
of the Act or under a rule or a by-law, the person to 
whom the notice is issued may disobey it and yet not 
be liable to punishment. Hence, to sustain a convic- 
tion under S. 307, it is necessary to prove that ,the 
notice was issued under the provisions of the Act or 
under a rule or a by-law. Where an accused admits 
the issue of the notice and his disobedience thereof, it 
does not necessarily follow that he is guilty. It is open 
to him to plead that the notice was issued without 
authority and without reason, {Dalai, /,€.) RamcHa 
RAN z/ Improvement Trust, LUCKNOW. 

85 I. 0. 243 = 26 Cr. L. J. 499= 
A. 1. B. 1926 Oudh 646. 
— S. 307— Notice when necessary. 

Zease — Termination of^Notice to lessee — T , P, 

Act,S.m{k). 

Applicant vras allotted under a lease of one the 
plots given to stall-holders along the side of a public 
road in a municipality. The municipality later on pass^ 
a resplution that this roadside should not* be let out in 
future to stall-holders and that the present stall-holders 
told ; to The executive ofiicer of the 
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XT. P. MUNICIPALITIES ACT (1916), S. 307— j 

Notice When necessary. I 

Municipality issued a notice under S. 211 to the lessees j 
to remove, treating the lessees as trespassers making an | 
encroachment on a public road. The petitioner was 
convicted for failure to comply with the notice. 

Held^ that it was the duty of the executive officer to 
give proper notice under S. Ill (/4), T. P. Act, and that 
the conviction was illegal and accusation vexatious. 
{Dalai, /.) AMINULLAH v. EMPEROR. 

1071.0. 690 = 26 Or. L. J. 274= 

9 A. I. Or. E. 197 = 26 A. L. J. 328 = 

9 L. E. A. Or. 28= A. I. E. 1928 All. 95. 
—S. 307-"EeasonaT3leness of order of Board. 

There is no appeal under the Act against a notice 

issued by the sanitary authority under S. 267. The 
Magistrate who has to deal with a question of breach 
is not entitled to consider the reasonableness of the 
order. “Question” in section 321 means “called in 
question as regards its reasonableness or practicability.” 
It cannot mean in the context in which it is used, 
“challenging its legality”. The scheme of the Act is 
clear that, except as provided in the case of specified 
orders which may be appealed to the District Magistrate, 
no order or direction or requirement made by a> munici- 
pality, or a committee of a notified area can be ques- 
tioned on the merits, provided that it is a requirement 
or an order or a direction made within the powders con- 
ferred upon the authority, but its legality can un- 
doubtedly be questioned in any Court in which penal 
proceedings are brought for breach of the order, if it can 
be shown that it is an order, requirement or direction 
which the Board could not make, an order made 
outside its jurisdiction. 33 All. 147, Dist. (JValsh, /.) 
Kashmiri Lal v. Emperor. 63 1, o. 410 « 

19 A. L. jr. 541 = 43 All. 644 = 22 Or. L. J. 650 = 
A, 1. E. 1921 All. 267. 
-S. 814— Complaint by. authorized person. 

* Although S. 314 provides that, no Qourt is to take 

cognizance ot certain' offences except with the permission 
of the Board, yet where the prosecution has been started 
on the report or on complaint of some person authorized 
by the Board by general or special order on this behalf 
either with reference to ah offences or certain specified 
offdtces, the coniplaint must be taken to- have been pro- 
perly instituted and the Court is bound to take cognizance 
of it and' to act upon it. {Sen, /.) MOHAMMAD 
Yusuf v. Emperor. 120 1. 0. 207= 

31 Or. Ij. j. 13 = 1930 A. L. J. 202= 
1929 Or. O. 493 = A. I. R. 1929 All. 901. 

S ecretary 

Where a complaint is made by the Secretary under 
the authority of the President aftei an order is passed 
by the Board to that effect, the provisions of law are 
satisfied. {Dalai, /*) BHaU DEB v, EMPEROR. 

1121, 0. 688 =20 Or. L. J, 1084=1929 A. L. J. 90 = 
51 All. 463=11 A. I. Or. B. 213= 
10 L. E, A. Or. 27= A. I. R. 1928 All. 696. 

314— Prosecution under. 

“——Under this Act the prosecution is not one institu- 
ted u^n complaint since the Magistrate takes cognisance 
from information received. Consequently S* 247 of the 
Cr* P* Code does not apply. Non-appearance of the 
complainant, therefore, does not justify dismissal of the 
complaint. {Stuart,/,) ,MT, BaSANTI MaQUSUD 
Ali. 83 1. 0. 730 = 5 L. it. A. Or. 63= 

26 Or. L. J. 170= A. I. R. 1924 All. 628. 
— -S. 314-~SuflS.cient authority. 

—“Upon receiving information from the Preaident 
of the Municipal Boat'd of their resolution that the 
accused should be prosecuted for disobedience of a notice 


U. P. TOWN IMPROVEMENT ACT (1919), S. 49 
—Offence before scheme. 

a prosecution can be started by a Magistrate under 
S. 314. {Banerji, /.) HUSAIN v, NOTIFIED AREA, 
Mahoba Dist., Hamirpur. 49 All. 245= 

25 A. L. J. 93=7 I,. B. A. Or. 182= 
27 Or. L. J. 1120 = 97 I. 0. 432= 
A. I. E. 1927 All. 131. 

— S. 333-— Scope. 

Sanctioning a prosecution is neither for the pur- 
pose of making preliminary arrangements for the hold- 
ing of first elections, nor is it any step towards expedit- 
ing the assumption by the Board of its duties when esta- 
blished. {Sulaiman, J.) JUGGAN v, EmPEROR. 

65 1. 0. 447 = 19 A. L. J. 942=23 Or. L. J. 95 = 
A. I. E. 1921 All, 162. 
U. P. PREVENTION OF ARULTBRATION 
ACT (VI OF 1912). 

— S. 4— Possession of adulterated article. 

Possession of adulterated food or drug is not 

made a crime under the Act. {Dalai, J.) BanarSI 
Das V. Emperor. 125 1. C. 503= 

31 Or. Ii. J. 866=1930 Or. 0. 817= 
1930 A. L. J. 911 = A. L R. 1930 All. 595. 
— S. 5— Adulteration. 

-“Adulterated” with respect to ghee implies mix- 
ture of substance not derived from milk. {Banerji, /.) 
RAM Dayal Gupta z/. Emperor. 

7 A. I. Or. E. 40 = 8 L. R. A. Or. 8=28 Or.L.J. 39 = 
99 I. 0. 71= A. I. E. 1927 All. 730. 
— S. 12— Sanctioning prosecution. 

In view of S. 50 {e) it makes no difference to 

the legality of the sanction that the Board expressed it- 
self against prosecution. In such a case the Chairman 
is the Board and his act binds the Board. The policy of 
the Municipalities Act, is to enable certain functions of 
the Board to be exercised by the Chairman so as to 
avoid the delay necessitated by reference of the matter 
to the Board. S. 12, Prevention of Adulteration Act 
(U. P. Act VI of 1912)^ which a. general provision, as 
to sanctions of the prosecution for adulteration, cannot 
control S. 50 (j). Municipalities Act, for two reasons. 
One is that a general enactment cannot affect a special 
one ; and the other reason is that the latter Act ’ was 
passed later than the fottner one. {Sidaiman^ and Aek- 
worth, //.) NAJAF ALI KHAN V, MUHAMMAD 
FaZAL. 1081.0.148 = 

29 Or. li, J. 340=9 L. R. A. Or. 25= 
9 A. I. Or. E. 184=26 A-Ii.J. ^ = 
A. I. R. 1928 All. 254. 

— S. 15— Applicability.’ 

——If a person accused under S. 4 appears and 
stands his trial in spite of the fact that the summons 
was not issued to him within one month from consent 
obtained under S, 12, S. 15 does not deprive Court of 
jurisdiction to try him. {Dalai, /.) Ramchand v* 
EMPEROR. 1141. 0. 870 = 

50 AU. 853=10 E.R.A, Or. 185= 
12 A. I. Or. R. 247^=^30 Or.L.^T. d69= 
A. I. R. 1929 AIL 167. 
XT. P. PUBLIC OAMBLINa ACT. See PUBLIC 
Gambling act (Imp. ill of 1867). 

U. P. TOWN IMPROVEMENT ACT (VHt OP 
1919). 

— B. 49— Offence before Bcbeine. 

The whc^e object of 8* 49 of the Town Im* 

prov^ent Act is to invest the Tfrust with the powers 
possessed by the Municipal Bqard with relation t0 
the offencejB mentioned in S* 49. It 1$ immaterial 
whether the Act whichj, constitutes the offence was 
committed before the , scheinie capcie fore^, , or, after 
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TJ.P. TOWN IMPROVEMENT AOT (1919), S. 49 
--Ofi^ence l^efore scheme. 

it. {Wasir Hasan^ A. J. C.) KUNDAN LAL v, 
LUCKNOW IMPROVEMENT TRUST. 81 I. 0. 719== 
11 0. L. J. 201=26 Or. L. J. 1007= 
A. I. R. 1924 Oudh 399. 
U. P. VILLAGE PANOHAYAT ACT (VI OF 
1920). 

—Village panchayat. 

— — ^ Court. 

A village panchayat constituted and held under Local 
Act (VI of 1920) is a ‘‘ Court,” and when it is dealing 
with a case in regard to an “ offence” it is a criminal 
Court. (jObitet.) {Boys and Bane rfi, JJ.) KaMLAPATI 
Panth V. Emperor. 48 All. 23=23 A. L. J. 897= 
6 L. R. A. Or. 179=27 Or. L. J. 19 = 
91 1. O. 61 = A. I. R. 1926 All. 27. 


31— Applicability. 

— — S. 32 applies only to suits. The provision applic- 
able to criminal cases is to be found in S. 31. {Daniels, 
Mt. Masala v. Emperor. 27 Or. L. J. 358= 
7 L. R. A. Or. 76= 92 I. 0. 870 = 
A. I. R. 1926 All. 368. 


71— Finality of order. 

—There is no provision in the Act declaring that 

the Collector’s order under S. 7l in criminal proceed- 
ings should be final. (Boys and Banerjt, //.) 
KAMLAPATI PANTH V. EMPEROR. 91 1. O. 51 = 

48 All. 23 = 23 A. L. J. 897 = 6 L. R. A. Or. 179= 
27 Or. L. J. 19 = A. I. R. 1927 All. 27. 


W3aiPPING ACT (1909), S. 4— When infUcted. - 

or a substitution of a sentence of 10 stripes for a sen- 
tence of imprisonment for three months or more is not 
ordinarily an enhancement of sentence. But the substitu- 
tion of a sentence of 30 stripes for a sentence of three 
months’ rigorous imprisonment is an enhancement and 
therefore an illegal sentence under S. 423 (1) (^) of the 
Code. 2 Weir. 487; 6 B.L.R. Ap. 95, Not Foil.; Rat. Un. 
Cr. C. 131 ; 17 All. 67 ; 23 Bom. 439; 27 Cal. 175; 30 
Mad. 103 (F. B.) ; 36 All. 485, Ref. {Rutledge, C. J. 
MaungBa and Heald, //.) EmpEROR v. CHIT PON. 
119 I. 0. 209 = 7 Bang. 319 = 30 Or. L. J. 986 = 
1929 Or. 0. 169= A.I.R. 1929 Rang. 177 (F.B.). 

— S. 3— Additional sentence 

The word “punishment” in S. 3 of the Whipping 

Act refers to the total of punishment awardable. In 
lieu of punishing the offender by imprisoning him^ or 
fining him the Court may punish him with whipping. 
But a fine in addition to whipping is illegal. 16 Bom. 
357, Foil. {Venkata Suhba Rao, /.) S. B. VaRADA- 
RAJULU V. Emperor. 82I.C. 49=20 M.L.W. 881= 
25 Or. L.J. 1185= A.I.R. 1925 Mad. 183. 

— S. 3— Outraging woman’s modesty. 

The offence of outraging a woman’s modesty not 

being punishable with whipping, house-breaking in 
order to commit that offence cannot be so punished, 
(Sulaiman, J.) DARBARI LAL v. EMPEROR. 

89 I. O. 146 = 23 A.L. J. 894= 6 L.R A. Or. 136 = 
26 Or. L. J. 1282=A.I.R. 1925 AU. 691. 


72— Public nuisances. 

I ‘-‘Local enquiry. 

A Magistrate has no power under S. 72 to make a 
local enquiry into cases rdating to public nuisan?ies He 
should in such cases follow the procedure laid down by 
Ss 133 to 143 of the Code. {Kanhaiya Lai, J.) 
KaDHORI V. KJNG-EmPEROR. 24 A. L. J. 162 = 

6 L. B. A. Or. 216 = 27 Or, L. J. 276 = 
921. 0. 452- A. I. R. 1?26 AU. 193. 
XJNLAWFtTL ASSEMBLY. ^See PENAL CODE, 
SS. 141-148. 

TJNNATITRAL offence. See PENAL CODE, 
S. 377. 

XJNSOtrNDNES2 OF MIND. 

See (1) CR. P. CODE., SS. 464-475. ' 

(2) PENAL Code, Ss. 84-85. 

VERDICT OF JXJRY. See CR. P. CODE, Ss, 297- 
307. 

WACSNG war against the king. See 
PENAL CODE, Ss. l2l, 122 AND 124. 

WARRANT CASE. See CR. P. CODE, Ss. 25L259. 
WEIGHTS AND MEASURES .Sfe Penal CODE, 
Ss. 265-266. 

.WHIPPING. See Cr. P. CODE, SS. 390, 394 AND 
395, 

WHIPPING ACT (IV OF 1909). 

--AS AMENDED BY BURMA ACT (VHI OF 
1927). 

—Legality of sentejice, 

^Substitution of strifes for imprkommnt , 

Substitution p£ a sentence of 30 stripes for a sen- 
tence of one year*s rigorous imprisonment or more or a 
substitution of a sentence, of 25 stripes for a sentence of 
nine months’ rigorous' ihiprisotthfient of more or a sub- 
stitution of a sentence' of ’20 stripes for a senten<::e of six 
months* imprisonment or more is not ordinarily an en- 
hancement of sentence withih the meaning of S. 423 Cl) 
X3) of Cr. P. Code and in the case bf a person ' under 16 
' ‘ kTS of ase the sub^futibn of ‘a sentence of l5 ^pes 
r a of impritk^ohic^^ for six 


—S. 4— Additional sentence. 

•A sentence of imprisonment can be inflicted in 

- . .... —'Ll I 1 aV.,.. 


the case of a juvenile in addition to whipping and the 
High Court has power to inflict a sentence of imprison- 
m^t, even when the sentence of whipping passed by the 
lower Court has already been carried out. 7 Bom. H. 
C.R. Crl. 70, Dist. {Boys and Banerji, JJ.) EmPE- 
ROR MOTHA. 119 I.C. 572 = 1929 A.L. J. 224 = 
10 L.R.A. Cr. 60:^11 A. I. Cr. R. 424= 
30' Or. L.J. 1087=AJ.R. 1929 All. 322. 
——An additional punishment of whipping cannot 
be passed on a person who has received an ad^uate 
substantive sentence for an offence under S. 436, Penal 
Code. ' {Stuart, Cj:) JaGaNNATH &. EMPEROR^. 

1 L.O. 668 = 29 Cr. L J. 666 = 110 1 0. 2ir= 
A.I.R. 1928 Oudh 111. 

-Before a sentence of whipping, in addition to im 


prisonment can be passed on a person found guilty 
under S. 394, 1.P. Code, there roust be also a finding that 
he himself caused hurt while committing the robbery. 
(Carr, /.) PO THAUNG v. KING-KMPEROR. 
lOAl-Or.B. 276=1091.0. 810= 29 Or. I..J.618" 

6 Bang. 48= A. I. B. 1928 Bang. 112. 
X sentence of imprisonment is an essential sen- 
tence under S. 392 of, the I. P. Co(ie. To this smtTOce a 
fine may be added. .And undfer .S. 4 of the Whippi^ 
Act a sentence of whipping may ,be_ imposed where, in 
the commission of U robbery, hurt is caused. {Mears, 
C.J. and Banerji, /.) BADRI PRASAD v. EMPEROR. 
66 1, d. 418 = 23 Or. L.L 274 = 44 AU* 638= 
20 A.L.J. 388= A. I. R. 1922 All, 245r 

—S. 4— WbeR inflicted. * ^ , i L 

When a person inflicts pain^ upoU another’ -aiKl 

when the offence is one which permits of the of 

whipping, it is a good thing to inflict that penalty. There 
are, of course, circumstaUces in which the actual hurt 
caused is very slight and that is a circumstance to which 
attention has to be paid. {Mears, C.J. and Bandit, /.) 

Badri S’rasad Emperor. 66 1.0. 418«^ 

<: •: 44 All. 688..=20 A.1..J. 888=23 Or.L.J. 27^ 

s tijS!'."! . A.JJs, 1222.AH. '245. 
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WHIPPING ACT (1909). 

— S. 5— Institution. 

If the sentence of whipping is passed, no other 

sentence can be passed, for, the whipping is considered 
to be in lieu of either a single punishment or a combined 
punishment. 16 Bom. 357, Appr. {Stuart^ /.) KiSHNU 
SINGH V, Emperor. 81 1. 0. 260=46 All. 174 = 
21 A. L. J. 916=5 L. E. A. Or. 64 = 
25 Or. Ii. J. 772= A. I. E. 1924 All. 455. 
— S. 5— Interpretation. 

The word ‘‘Court” does not exclude the Appellate 

Court. {Boys and Banerji^ EmpeROR v. MOTHA. 

119 I. 0. 572=1929 A. L. J. 224= 
10L.E. A. Or. 60=11 A. I. Or. E. 424 = 
30 Or. Ii. J. 1087= A. I. E. 1929 All. 322. 
WILD ANIMALS.— .5*^^ ANIMALS. 

WILD BIEDS AND ANIMALS PEOTEOTION 
AOT (Vin OP 1912). 

—Essentials for conviction. 

To convict a person under the Act, it is necessary 

to prove that he had either killed or attempted to kill 
one of the animals or birds mentioned in the Schedule. 
{Shadi Lai, C. /.) BaTAN SINGH v, EMPEROK. 

107 1, 0. 288=9 A. I. Or. E. 485=29 Or. L. J. 238. 
WITHDEAWAL OF COMPLAINT. See Cr. P. 
Code s. 248 

WITHDRAW^ OF PROSECUTION. See CR. P. 

r'rvniT ^ aQd 

WOEDS AND PHEASES. 

—Accident, 

Accident 

Rule 27 (c) under Motor Vehicles Act (1914), S. 11, 
which provides that the driver of the motor vehicle shall 
promptly report all occurrences of accidents to the near- 
est policfi.siation is intended to apply only to accidents 
happening to the car which one js driving and which 
results in some injury, annoyance or danger to the public 
or of danger or injury to public property or obstruction 
to traffic and so understood it is not u/t^a vires. The 
petitioner w’as driving his car when on the way the car | 
went out of control and jumped over a culvert, the 
parapet of which was only nine inches high, and fell 
into a channel. As a result of the accident, the front 
axle of the car was bent*and some chunam was knocked 
off- on the eastern side of the culvert. Those who were 
in the car received slight injuries; but they where able 
to return to their homes in the same car. 

Held, that the incident is not an accident within the 
meaning of the rule. 

Reilly, /. — An accident which makes the control of 
the vehicle impossible in the usual way or more difficult 
than usual, may be a source of danger to other users of 
the road and a rule requiring the driver to report such 
an accident would be within the rule making power 
under the Act. {Madhavaft Nair, /.) NaGARAJa 
Mooppanar V. Emperor. 108 1. 0. 909 = 

27 M.L.W. 426 = 9 A.I. Or. E. 419 = 
29 Or. L. J. 461=61 Mad, 504= 
1 Mad. Or. 0. 119 = A. L E. 1928 Mad. 364= 

56 M.L. J. 320. 

— Adhiar. 

A n adhiar may be a mere labourer or he may be 

• a tenant; and the question whether he is a mere labourer 
or a tenant must or depend upon the facts of each case. 
{Sanderson, C. J. and Chotzner, J.) EMPEROR v. 
ASiMULLA mondab. 86 I. 0. 939 = 

26 Or. L. L 651= A. I. E. 1925 Cal. 1068. 
—Carriage. 

— - ^Calcutta Municipal Act (1899), S. 559, CV. 18, 
Byedctfiv Noe, 10 framed under. 

The term “carriage” includes a motor car. {Mocker- 
jee, A.CJ. and Fletcher, /,) MANAGER, INDIAN 

CR. D.— 145 


WOEDS AND PHEASES— Labelled or Sealed. 

Motor Taxi Cab Co. v. Corporation of Cal- 
cutta. 61 1, 0. 641 = 25 0. W. N. 21 = 

33 0. L. L 19 = 22 Or. L. J. 401= 
A. I.E, 1921 Oal. 107. 

— Contimiing offence. 

Co7tttnuing offence ” and “ co?itinuing contra- 

ventiofif' 

The expressions “ continuing offence ” and “ conti- 
nuing contravention ” must mean the same thing since 
in each case the offence consists of contravention of 
certain rules. {Mirza and Broomfield, //.) BECHAR- 
DAS NAROTAMDAS v. EMPEROK. 127 I. 0. 181 = 
31 Cr. L. J. 1159 = 1930 Or. 0. 772= 
32 Bom. L. E. 768= A. I. E. 1930 Bom. 340. 

—Conviction. 

Conviction may mean the verdict of the jury or 

the sentence of the Court. What the term as used in 
S. 439 (.6) of the Cr. P. Code means in a particular case, 
depends on the particular facts of the case. {Buckland, 
y. on difference between Maker ji and Graham, J Jl) 
Superintendent and Remembrancer of Legal 
affairs V. JNANDRA NATH GHOSE. 49 O.L.J. 432= 
33 0. W. N. 699=56 Oal. 1146 = 
30 Or. L. J. 1038 = 119 I. 0. 301 = 
1929 Or. 0. 395= A. I. E. 1929 Oal. 747. 
— ‘ Dakbal sadharan.’ 

The expression does not include the right of 

fishery. {Chotzner and Gregory, //.) SREENIBASH 
Mahata V. Emperor. 29 Or. L. J. 601 = 

10 A. I. Or. E. 209 = 109 1. 0. 229. 

—Decision. 

The word ' decision,’ unless otherwise qualified 

by the context, may possibly embrace matters both of 
civil and criminal law. {^Lord Chancellor^) CHUNG 
CHUCK V, REX. 123 I. 0. 781 (P. 0.) = 

1930 Or. 0. 1171= A. I. E. 1930 P. 0. 291 (P.O.). 
-Emergency. 

Per Bhide, /. — An “emergency” may result from 

an unforeseen combination of circumstances. This combi- 
nation may not take place all at once but gradually. 
An immediate action may be rendered necessary when 
the culminating point is reached. {Broadway and Bhide, 
yy.) Des Rai V. Emperor.' 126 1, 0. 177= 

31 Or. L. jr. 987 = 31 P. L. E. 677= 
1930 Or. 0. 897= A. I, E. 1930 Lab. 781. 

—Includes. 

— — “ Includes''' adds a species to the general clause, 
DeSouza, A. y. C. — It is a well-known rule of inter- 
pretation that the word “ includes” is used as a word of 
enlargement and ordinarily implies that something else 
has been given beyond the general language which 
precedes it , to add to the general clause a species which 
does not naturally belong to it. State v. Moutello Salt 
Co,, 98 Pac. 549, Rel. on. 

per Aston, A, J, 6* .—The phrase “shall include ” 
must be construed as comprehending not only such 
things as they signify according to their natural import, 
but also those things which the interpretation clause 
declares that they shall include. DUworih v. Com- 
missioner of Stamps, (1899) A* C. 99, Foil, {Fercival, 
y. C,, Astoji, Rupchand Bilaram and jDeSoma, A, J. 
Csf) P:mpeROR V. JiAND. Ill 1. 0. 865= 

22 S. L. B. 349 = 29 Or. L. L 946.= 
A. 1. S. 1928 ;^lnd 149 (FJS;.). 
— Iialniled or Sealed. 

Bihar and Orissa Food Adulieration Act (fl of 

1919), 5*. 14. 

Neither the word “ labelled ” nor the 
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WOBBS AND PHBASES--LaT>eUed or Sealed. 

‘‘ sealed” necessarily means that it should contain the ^ 
name of manufacturer. {^Jwala Prasad and JRoss^ JJS) 

Emperor Shib Das marwari. 

106 1. 0. 687 ===29 Or. Ii. J. 75-9 P, L. T. 434b- 
9 A.' I. Or. B. 352- A. I. B. 1928 Pat. 213. 

. —Law 

‘ Law ’ — Rule framed under section of Act is not 

‘ Law^ unless Act itself says so. {Coutts and Das^ 
//.) Emperor v, abdul Hamid. 68 1. 0. 946- 
3 P. L. X. 685-1922 P. H. 0. 0. 274- 2 Pat. 134- 
23 Or, L. 0*. 625-1 Pat. L. B. Or. 199- 
A. LB. 1923 Pat. 1(S.B.). 

— ^Market. 

, -r — r— The word “ market” is incapable of definition in 
the true sense of that word, that is, by the charac- 
teristic or crucial mark common to all the instances. It 
is a thing which can only be described. ' (^Patkar and 
Murphy, JJ.) BOMBAY MUNICIPALITY V. Yen- 

• KANNA, * 113 I. O. 506 -30 Bom. L. B. 1128 
' 62 Bold. 780 - 12 A, I. Or. B. 30 - 30 Or. L. J. 168 - 

A. I. B. 1928 Bom. 413. 

^ ,1 r . ^ yfat means a closed wooden box into which the 
sm’ail arnounts meant for^ the gaming house-keeper are 
•put by the gamblers. {Addison, /.) DEVi DayaL v, 

* Emi*EROR* ■ ' 116 1. 0. 465 = 30 Or. L. J. 626- 

1929 Or. 0. 312-13 A. I. Or. B. 58- 
A. I. B. 1929 Lah. 720, 

' —Plying for, Mre. 

— ‘ ^■ : *‘ M ddras Local Boards Act {XIV of 1920), . 166 

The act of plying for hire can only be done at the 
place and time that the hiring is effected. Therefore, a 
person who lets out his car for hire in ilf, a town within 
District T, and which is a municipality, need not obtain 
a license from the T Distiict Board, if the car travels 
beyond the municipal limits and traverses any of the T 
' District Board roads. {Madhamn Natr and Curgcnven, 
jjf) LOCAL Fund Overseer, MayaVaram d. Pak- 
KIRISAMI THEY AN. 106 I.O. 446- 

27M.L.'W.66 = 29 Or. L. J. 30- 
9 A. I. Or. B. 289 - 51 Mad. 627 - 
1 M. Or. 0. 24- A. 1. B. 1928 Mad. 166- 
66 M. L. J. 213. 

—Public place, 

—A public place is one which is in. full view of the 
“public aftd one to which the public have access. {Pul 
Ian, y.) L\la V, Emperor. 126 1. 0. 702- 

SlOr.L.J. 1118-7 O. W. N. 621= 
1930 Or. 0. 906- A. I. B. 1930 Oudb 394. 

— ^Sewa’. 

^ — ^The word “S,ewa” may mean “in addition to” 

or “apart from”. Its meaning depends upon the con- 
text. {Dawson^Miller, C. /. and Foster, /.) MaHA- 

rajadhiraj dharbhanga V. Commissioner of. 
.Income-Tax, 92 I. 0. 338=2 Pat. L. B.Or. 242 
6 P. L. T, 366-1926 P. H. 0, 0. 49 
.A. LB. 1926 Pat. 313. 

Bbeets of tin. 

— — Calcutta Municipal Act (3 B* C. of 1899), 
341. 

Sheets pf tin, attached by their "side to the shop- by 
hinges and suppprted at the other end by props thus 
forming a verandah o'ver the street and when the props 
aii^e -taken away the sheets' hang down straight, cannot be 
considered as fixtures and therefore notice ufider'"Si-341' 
' liecessary* and Cuming, ^ fj,) 

gARAYAN KISSEN SeN Z'. CORPORATION 'OF 
5 V ^ 63LO. @laL«692- 


WOBKMEB’S BBEAOH OP OONTBAOT ACT 
(1859), S. 1— Joint contract, 

33 O.L.J. 377- 22 Or. L. J. 619- 
A. 1. B. 1921 Cal. 385. 

—‘Signing*. 

Signing * a judgment does not mean initialling 
but means the writing of the full name of the Magistrate 
or the judge. {Sundaram Cketty, /.) BraHMIAH v. 
Emperor. 1930 M. W. N. 787 - 32 M. L. W. 280= 
1930 Or. C. 1123- A. 1. B. 1930 Mad. 867= 

69 M. L. J. 674. 

—Tahzirat-i-Hind. 

The -words “Tahzirat-i-IIind” means Indian 

Penal Code. {Currie,- /.) MaliK AMIR ALAM v. 
Emperor. 1930 Or. 0. 981= 

A. I. B. 1930 Lab. 885. 
WOEKMEN’S BREACH OP CONTRACT ACT 
(Xril OF 1859 AS AMENDED BY ACT XXL 
OP 1920). 

—Refusal to work. 

In a prosecution under the Act, if it is proved 

•that the workman has refused to work and that there is 
a finding that he is physically fit for the same he must 
be held to have refused “wilfully and without lawful or 
reasonable excuse.” {MacGregor, /.) HEETH LAL 
Kadria V, Mooksudally. 1 Bur. L. J. 109- 
A. I. B. 1923 Bang* 79. 

— S. 1— Compositor. 

A compositor is an artificer, if not a workman 

wdthin the meaning of Act XIII of 1859. ,41 Mad. 182, 
Dist, {Oldfield and Hughes, //.) SOMaNNA v, 
CHELLAPATHI RAO. 60 1. 0. 62 - 44 Mad 63= 

22 Or. L. J. 196= A. L B. 1921 Mad. 618. 

— S. 1— Elephant driver. 

A mahout or elephant driver is a workman or 

labourer and comes within the meaning of those w’ords 
in S. 1 of the Act. 8 C.L.R, 254, Diss. {Fawcett and 
Madgavkor, JJ,) EmPEROR v. KuTTA. 

27 Bom. L. B. 1415 = 27 Cr.L.J. 160-91 L 0. 896- 

A. L B. 1926 Bom. 80. 

— S. 1—Engiuiry under. 

Nature of. 

The enquiry directed by S. 1 of the Workmen’s 
Breach of Contract Act cannot be held to Jae.A 0 A^der 
Chapter XX of the Cr.^ P. Code, and if a Magis?h»S»^ 
;es an order of acquittal in accordance with S. 247, 
Cr. P, Code, his order of acquittal is not one passed 
under that Chapter of the Code but merely a dismissal 
of the complaint, and therefore there is nothing to pre- 
vent him from reviewing that order if he sees cause to 
do so. 43 M. 443, Foil.; 46 C. 867, Dist. {Ayling 
andOdgers, J J,) RAMAMMAz/. GuRUNATHAN. 

72 LC. 881=46 Mad. 723=18 M.L. W. 111- 
32 M, L. T. 347-1923 M. W. N. 402- 
24 Or. L. J. 465= A. 1. B. 1923 Mad. 719- 
46 M. L. J. 36. 

— S. 1— Joint contract. 

Amendment Act of 1920, .S', 5, 

‘ When the employer relied on a contract made with 
two artificers, jointly, held, there is nothing in section 
1 to exclude joint contracts. Joint contracts, which 
are not expressly excluded by the wording of S. 1 may 
be contemplated in it, for S. 5 of the Amending Act, 
XII of 1920, provides that the “contract” in the Origi- 
nal Act shall extend to all contracts within the meaning 
•of the Contract Act. What the. Court has to do in 
dealing with cases under the Act is to see whethei' as a 
matter of evidence and as matter of fact, the arti- 
ficer or any of the artificers before it,' has received an 
advance of money* • 2 Bom.’ L, R. 545, Dist.' {fOld field 
JJf^ 
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WORKMEN’S BREACH OF CONTRACT ACT WORKMEN’S BREACH OF CONTRACT ACT 
(1859), S, 1— Musician. (1859), S. 2~-Sumiaary trial. 


SWAMI PILLAI. 71 I. 0. 61 — 16 M. L. W. 883— 
31 M. L. T. 4:75- 24 Or. L. J. 13 = 
A. I. R. 1923 Mad. 184 = 44 M. L. J. 53. 


work one day after the other. /.) ASGAR ALI 

V. Emperor, 76 1.C. 1040=25 Or. L. J. 320= 

A. I. R. 1923 AU. 609. 


— S. 1— Musician. 

person who plays a musical instrument in a 

band is not an artificer, workman or labourer within 
the meaning of those words as used in the Workmen’s 
Breach of Contract Act. The Workmen’s Breach of 
Contract Act, S. 2, as amended by Act XII of 1920, 
gives a Magistrate complete discretion to order either 
the repayment of the advance or the performance of 
the woik. {Saunders, /. C.) NGA Tha GyaN v. NGA 
Ba E 641. 0. 370-23 Or. L. J, 2=4 U. B. R. 7= 

A. I. R. 1922 U. B. 9. 

1 — Validity of contract. 

A contract enteied into under the Workmen’s 

Breach of Contract Act at a place where that Act is not. 
in force cannot be enforced, and the contracting work- 
man is not liable for any breach of the contract. A 
contract under the same Act for a period exceeding one 
year by a person under the age of 18 years, is void. | 
(Gokul Prasad, /.) MAZHAR HUSaIN v, EmPEROR. 

59 I. 0. 194 = 22 Or. L. J. 50. 

1— Withdrawn Complaint. 

A complaint under S. 1 of the Act which is with- 
drawn before any order is made by the Magistrate 
under S. 2 of the Act either for a refund of the 
advance paid or for specific performance of the contract, 
is not a criminal proceeding within S. 211, 1. P. Code. 
28 M. 37, Ref. {Ayling and Coutts-Trotter, //.) 
HUSSAINA BeaRI V. EMPEROR. 22 Or. L. J. 13 = 
591. 0. 46=43 Mad. 443. 

— S. 2— -Advance. 

Meaning. 

Under the Act, an advance, for marriage expenses of 
the workman, is a loan but not advance, which, under 
the Act, must be repaid, in the form of vrork which the 
workman has contracted to perform, and not in the 
form of money instalments. {Scott Smith and Leslie 
Jones, //.) BHOLaNATH v. MUNSHI, 

22 Or.L.J. 288 = 60 I.C. 688 = 3 U.P.L.R. 28 (Lah.). 

— S. 2— Applicability. 

- The agreement was for a sum of Rs. 160 due by 

the accused, father and son, to the complainant and 
they agreed to work for a period of one year and 
subsequently to repay any money that may be found 
still due by them to him at the end of the year. They 
were to be paid Rs. 6 per month out of which Rs. 2 a 
month w^ere to be taken towards this debt, Rs, 4 being 
paid to them in cash. There was no obligation ^ under 
the agreement to work in the tope after the period^ of 
one year and the bond then converted itself into a sim- 
ple money debt bond. The Magistrate merely directed 
the two accused to work for the period of six months, 
the balance of the period of one year after deducting the 
period for which they had already worked. The order 
did not say that they should work in the tope any longer 
than they agreed to ; the recovery of the balance that, 
may be found due at the end of the year was, to be by a 
suit. Held, there was nothing unfair in the arrangement 
and S. 2 of the Act did not apply. {Krishnan, J.) 
EllAN, In re. 76 I. O, 641 = 1924 M.W.N. 41 = 
25 Or. L. J. 209= A. 1. R. 1924 Mad. 361 = 
46 M.L.J. 842. 

,—S. 2— Calculation Of time. , 

— ^An agreement that the accused should work every 
day should not be tjansformed by the Court into an 
agreement to work for 365 days at odd intervals, If the 
complainant so chose, when the accused should fail to 


— S. 2— Carrier. 

A person who agrees to carry stones on his 

camels does not come under S. 2. {Shadt Lai, C. /.) 
Jafar V. Emperor. 77 I.O. 233 = 3 Lab. 371= 

25 Or. L. J. 346= A. I. R. 1922 Lab. 443- 
—S. 2— Jurisdiction. 

An offence under S. 2 of the Workmen’s Breach 

of Contract Act is triable by a second class Magistrate. 
{Boys,j.) Khalbalz/. Muhammad Yusuf. 

82 I. 0. 366 = 5 L.R.A.Or. 158=26 Or. L. J. 1294 = 

A. L R. 1924 All. 616. 

—S. 2— Limitation. 

Complai nt. 

Complaint should be brought within 3 months from the 
neglect to perform contract, {Boys, /.) KhaLBAL v. 
Muhammad Yusuf. 82 1.0. 366=6 L.R,A.0r. 168= 

I 25 Or.L.J. 1294= A, I. R. 1924 AU. 616. 

—S. 2— Non-compliance with order. 

Under S. 2 (1) a Magistrate cannot order the 

accused to work for moie than one year and the accused 
cannot therefore be punished for not complying with an 
order directing to work for more than one year. {Wal- 
lace, J.) Parayya V. Venkatigadu. 

'38M. L. T. 321 = 102 1, C. 497=28 Or.L.J. 561= 
26 M.L.W. 137 = 8 A.I.Or.R. 213= 
A. I. R. 1927 Mad. 603 =-52 M.L.J.663. 
— S. 2~-Feriod of grace. 

On conviction for an offence under S. 2 of the 

old Act of 1859 some period of grace — the len^h of the 
period being determined by the Magistrate in his discre - 
tion — should be allowed to the accused for the repay- 
ment. {Boys, J.) KHALBAL v. MUHAMMAD YUSUF. 
821.0. 366 = 5 L.R.A.Cr. 168=A.I,R. 1924 AU. 616. 
—S. 2~Procedure. 

—The Magistrate cannot order the workman to be 
imprisoned by the same order by which he directs him 
to make a payment. The order about imprisonment 
should be a separate order passed after the workman 
has failed to comply with the order about repayment, 
{Harrison, J.) KUR SlNGH v. EMPEROR. 

28 Or.L.J. 23 = 99 1.0. 66 =7 A.I.CrK. 196 = 
A.I.R. 1927 Lab. 62. 

Where the Magistrate omitted, before ordering 

the complainant to pay compensation under S. 2 {]>) of 
the Act, to call on him to show cause, 

Held, that his order was illegal. {Daniels, J.) ABDUS 
Samad Khan v. Emperor. 82 1. 0. 134= 

45 AU. 616 = 25 Or.L.J. 1206 = A.I.R. 1923 AU. 699. 
— S. 2~-Scope of, 

Proviso (fl) to clause (1) of S. 2' of the Work- 
men’s Breach of Contract Act merely pro'vides that an 
order directing repayment of the advance or perfor- 
mance of the contract shall not be made, unlete the 
employer moves the Court within three months of the 
breach of the contract. The proviso has no application 
to a case where a complainant has already <^liaine<i ao 
order under S. 2, sub-section (1) and»is applying for an 
order of imprisonment under clause (2J for failure to 
obey the order under clause (1). (^RdhinsaAt - JES- 
MUDIN V. ISADALLY. 10 L.B;R. 240= 69 I. 0.863^= 

i2^2^,L.J.X49. 

—S. 2— Summary trial. ! 

— ^ An offence under S. 2 of tbe, Workmen’s Breach 

of Contract Act is trialple' sumnxarUy '260 Of 

the Cr. P. Code. ■ M^,m ll.Mk 262, Fell. 
Other cases j tOj and WaUK /JO 
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WOBKIVEEN’S BREACH OP CONTRACT ACT 
(1859), S. 3— Relation of debtor and creditor. 

ABDUS Samat z/. Yusuf. 59 1. 0. 917= 

22 0r.L.J, 165 = 19 A.L.J. 22=43 All. 281 = 
A.I.R. 1921 All. 285. 

— S. 3— Relation of debtor and creditor. 

A provision by which the advance to the work- 
man is to be repaid by periodical deductions from the 
amount of his wages and should in any case be worked 
out by him does not simply create a relation of debtor 
and creditor but creates a relation of master and ser- 
vant. 13 Bom. L.R, 548 and 1 Weii 681, Dist. Kpid- 
field and Hughes, //.) SOMANNA v, CHELAPaTHI 
RaO. 60 I.C. 52=44 Mad. 53 = 22 Or.Ii.J. 196= 
29'M.L.T. 48 = A.I.R. 1921 Mad. 618 = 39 M.L. J. 710. 
— S. 4— Applicability. 

— * •Contract of service. 

Where in a case the service is not restricted to agri- 
cultural work, but embraces any kind of service includ- 
ing domestic service and the loan also is not a loan 
advanced for any particular work to be performed but 
it is merely a general loan on condition of the accused 
entering into a contract of service. 

Held, that it is doubtful whether the case comes 
under the Act at all. 23 Mad. 203, Appl. (IValiace, 
/.) PARAYYA V, Venkatigadu. 38 M.L.T. 321 = 
1021.0. 497=28 Or.L.J. 561=26 M.L.W. 137 = 
8A.I.0r.R.213=A.I.R.1927 Mad. 603= 
52 M.L.J. 563. 

— S. 4~New contract. 

Accused obtained an advance of Rs. 300 for 

doing certain work. He worked for a few months 
after the execution of the agreement but failed to com- 
plete the engagement. He was arrested and on being 
charged with a breach of contract executed another 
agreement in lieu of the former advance to work for 
another period of one year. Thereupon the complaint 
originally filed against him was withdrawn. After the 
execution of the second agreement he worked again for 
a little while and then broke off the engagement. The 
complainant thereupon proceeded against him to 
enforce his agreement and obtained an order. 

Held, that the order was right. Although no advance 
in cash was made at the time of the second agreement 
the new contract entered into under the circumstances 
abovementioned merely superseded the old contract, 
and its validity is recognised by S. 4 of the Act. 
iKanhaiya Lai, J.) ABDUL RASHID v, HaJI NISAR. 
771.0. 448 = 45 AU. 691 = 21 A.L.J. 622 = 
4 L. R. A. Or. 137=25 Or. L. J. 400 = 
A. I. R. 1924 AU. 143. 
WORKMEN’S COMPENSATION ACT (VIII OP 
1923). 

—Applicability. 

Apprentices — Contract of service necessary. 

The Workmen’s Compensation Act may or may not 
apply to apprentices, the nature of the contract being 
the deciding factor. Contract of service is necessary to 
bring apprentices under the category of Workmen.” 
The student of the B class of the Maclagan College is 
neither an apprentice nor a workman. {^Johnstone, /.) 
INDAR Singh v . Secretary of State. 

119 1. 0. 722= A. I. R. 1929 Lab* 573. 
— Praming of issues. 

■ — "Rules framed under the Act do not preclude the 

Commissioner from framing issues which legitimately 
' arise in the case even if the written statement of a 
party to the proceeding does hot spedfically raise the 
Issues, (JCulwant Sahay and Macpkerson, //.) Urmila 
Dasi V. Tata Iron and Steel Co., Ltd. 

8 Pat. 24=9 P. Lt. T. 611=112 1. 0. 328= 
Jl. 1.R. 1928 Pat. '508.. 


WORKMEN’S COMPENSATION ACT (1923), 

S. 3— ‘ In the course of employment. ’ 

— S. 2 (m)— ‘Wages.* 

— The term “wages” involves the notion of a con- 
tract of service or employment and that the manual 
labour which a person does must be solely for the bene- 
fit of his employer. In the ca&e of students of B class 
in the Maclagan Engineering College the labour done 
in workshops is primarily, if not entirely, directed to the 
imparting of instruction for the benefit of the students 
and the word ‘'wages” does not import a contract of 
service, as ordinarily understood, between the students 
and the College. (Johnstone, /,) iNDAR SiNGH z/. 
Secretary of State. 

119 1. C. 722 = A. I. R. 1929 Lab. 573. 

— S. 3— Exemption of liability. 

R eckless act of workfiien, 

A reckless or a rash act is not an act which exempts 
the employer from liability to compensation. What is 
necessary is a wilful disobedience of a rule expressly 
framed. An employee of the defendant company was 
killed by being run over by an engine on a railway 
track. It was found that the speed of the engine was 
faster than that prescribed by the rules and workmen 
used to cross the track in the ordinary course at that 
spot without any objection or prohibition. 

Held, that there was no wilful disobedience of any 
rule on the part of the deceased employee and therefore 
he was entitled to compensation. Johnson v. Marshall 
Sons dr* Co., Ltd,, (1906) A.C. 409; Radley v. Z. and 
N. PV, Railway Co,, (1876) 1 A.C. 754 and Davies v, 
Mann, 10 M. and W. 546, Rel. on. (Kulwant Sahay 
and Maepherson, JJ,) URMILA DASI v. TaTA IRON 
AND STEEL CO., LTD. 112 I. 0. 328 = 

8 Pat. 24=9 P. L. T. 611 = 
A. I.R. 1928 Pat. 508. 
— S. 3— Tn tbe course of employment.’ 

•'Accident while travelling in train. 

The deceased was a workman in the employ of the 
defendant company. He was sent on a message by one 
of the company’s officers from Kalyan to Bombay. In 
Bombay he was directed by another of tbe company’s 
officers to return to Kalyan. C>n his way back he was 
travelling in an electric train. While he was standing 
at the door of the carriage which was left open, sup- 
porting himself on the vertical iron bar, the trafn*^&^^ 
going on a bridge received a jerk, and as a result of tha^‘ 
befell down on the lines and died consequently. Notice 
of the accident was given within a week. The work- 
man’s father proceeded to recover compensation from 
the defendant company. 

Held, (1) that the notice was given as soon as prac- 
ticable after the happening of the accident ; 

(2) that warning notices in connexion with these 
electric trains, which state, amongst other things, 
“Don’t stand near tbe door,” were framed for the pur- 
pose of securing the safety of passengers in general, 
and not for that of workmen and that the defendant 
company are not protected by proviso (Jj) (ii) to S. 3 ; 

(3) that the accident was in the course of and arose 

out of the employment of the deceased workman and 
he did not take any greater risk than an ordinary 
traveller would do while travelling on one of these elec- 
tric trains, (jHarten^ C, J, and Crump, /.) G. I. P. 
Railway v . Kashin ath* 106 1. 0, 466= 

52 Bom. 45=29 Bom* L. B. 1544= 
A. I* R. 1928 Bom. 1* 
—Where a temporary hessian cloth cover Was 
spread out under the roof to protect the cloth, under 
manufacture from dust because of certain repairs of the 
roof of the weaving shed of a mill, a jobber in the 
weaving *d^artm^, whilo trying ito cut a pbttion of 
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WORKMEN’S COMPENSATION ACT (1923),] 
S. S— * In the course of employment.’ 

the cover to admit more light, got entangled in the belt 
and was killed. 

Held, that the act of the deceased workman in re- 
moving the hessian cloth was incidental to his work 
and was done in the performance of his duty, and arose 
out of and in the course of his employment within S. 3. 
{Patkar and Baker, //.) AhmeDABAD COTTON, 
Etc,, Co. v. Bai Budhian. 10 1 1. 0. 562= 

29 Bom. L.E. 349= A. I. R. 1927 Bom, 223. 
— S. 3 (b) (ii)— “Wilfiaiy.” 

A man does a thing wilfully when he does it in- 
tentionally because he expects some benefit to himself, 
either some convenience or an easy way of doing a piece 
of work and so forth. ( B. B. Gkoss and S. JfC. Ghose, 
//.) Tiku Kahar V. Equitable Coal Co., Ltd. 

124 I.C. 496 = 1930 Cr. 0. 10= 
A. I. R. 1930 Cal. 58. 

— S. 3 (2). 

*—~kulvant Sahay, J. — The word “wilful” imports 
that the misconduct is deliberate and not merely a 
thoughtless act on the spur of the moment. Macpherson, 
J. dissenting Johnsm v. Marshall Sons dr* Co., Ltd., 
fl906)A. C. 409, Foil. (^Kuhvarit Sakay and Mac- 
pherson, //.) URMILA DaSI v. TaTA IRON AND 
Steel CO., Ltd. 1121.0.328=8 Pat. 24= 

9 P. L. T. 511 = A.I.R. 1928 Pat. 508. 
— S. 4-~Iiiterpretation and scope. 

^The words “result from” in S. 4 are wider than 

“solely and directly attributable” and the requirement 
of the law is satisfied even if the injury can be 
traced to the accidenc as the unnatural cause thereof. 
The true test is not whether the disablement is the 
direct or even probable result of the injury or the in- 
jury the natural cause thereof, but whether the disable- 
ment can be traced to the injury even as an unusual, 
but not unconnected result thereof. Dunham v. Clare, 
(1902) 2 K. B. 292 and Y stradowen Colliery Co., Lid. 
v. Grifpths, (1909) 2 K.B. 533, Ref, {Suhrawardy and 
Cammiade, //.) ASHUTOSH SEAL v. GOURIPORE CO., 
LTD. 100 I. C. 441 = 31 C. W. N. 286 = 

45 C, L. J. 244 = A.I.R. 1927 Cal. 286. 

— S. 5~Burdeii of proof. 

-^Co?itinuous service. 

An applicant, a relative of the deceased workman, in 
a suit for compensation against a Dubashe firm con- 
tended that there was no continuous service of the 
deceased workman. He alleged in the plaint that the 
deceased was a casual labourer employed by the 
Dubashes’ firm for the purpo^ses of their trade. But 
the firm asserted that the case fell under S. 5 (^z). 

Held, that it was the firm to show that the service 
was continuous and that there was no break therein of 
more than 14 days, so as to bring the case under S. 5 
(a). Jones V, Ocean Coal Co., (1899) 2 Q.B. 124 and 
Gardiner v. Vickers, Lid., (1928) 44 T.L.R. 563, Dist. 
(Percival, J.C. and Aston, A.J.C.) COWaSJI & SONS 
V. ALOO JOOTHA. 120 I.O. 510 = 

24 S.L.R. 199 = 1930 Or. 0. 66= A;I,R. 1930 Sind 49. 

— S. 8—Mode of payment. 

——The Act does not forbid compensation being paid 
otherwise than through the Commissioner. The whole 
scheme of S. 8 under sub-S. (1) whereof compensation 
“ shall” be paid to the Commissioner, seems to be 
designed for the protection of the employer against 
claims in respect of accidents where his liability is 
admitted or established. {Heald, Offg. C. J., Chari and 
Ormision, //.) CUDDAI MUTAYALU, In the matter 
of. 123 1. 0. 133 = 7 Rang. 660= 1930 Cr. 0. 91= 
A. I. R. 1930 Rang. 1 (S.B.). 


WORKMEN’S COMPENSATION ACT (1923), 
S. 30~-Qnestion of fact. 

— S. 8— Re. deposit of compensation. 

j-Subject to the observance of the provisions of 

R. 8, the Commissioner has power to order the re-deposit 
of the compensation. (Heald, Offg. C. J., Chari and 
Ormistofi, JJ.) CUDDAI MUTAYALU, In the matter 
of. 123 L 0. 133= 7 Rang. 660= 1930 Cr. 0. 91 = 
A. I. R. 1980 Rang. 1 (S.B.), 
—S. 8— Right to compensation. 

Section 8 makes it quite clear that compensation 

is payable only to the dependents of the deceased. It 
follows, therefore, that if no near relation who is men- 
tioned in S. 2 (//) exists, the money cannot be paid to a 
more distant relation even though he be his next of kin. 
The amount is to be refunded to the employer, {Sulai- 
man and Pull an, JJ.) KaLKA PRASAD, In the 7nat- 
ter of, 118 1 C. 719 = 10 L, R. A. Cr, 144= 

12 A. I. Or. R, 381=1929 Or. 0, 291 = 
A. I. R. 1929 All. 707. 

— S. 12 — Contractor, *who is. 

Tindal supervising coolies working for Dubashes 

is not contractor. 

A tindal was employed by the Dubashes to supervise 
the workmen, one of whom was the deceased workman. 
The workman received injuries during the course of, 
and arising out of the emplo 3 Tnent which resulted in his 
death. 

Held, that the tindal was not contractor. {Percival, 

J. C. and Astern, A.J.C) COWASJI & SONS v. 
ALOO JOOTHA. 24 S. L. R. 199 = 120 I. C. 610 = 
1930 Cr. 0. 66= A. I. R. 1930 Sind 49. 
—S. 19~Setting aside previous order. 

Commissioner has no power to set aside a previ- 
ous order for compensation made by him under a 
mistake. (^Shadi Lai, C, J. and Abdul Qadir, J.) 
In the matter of COMPENSATION FOR THE LIFE OF 

Karim Dad, planer, Loco Shops, Moghalpura. 

125 I. O. 637=1930 Or. O. 801 = 
A. I. R. 1930 Iiah. 667, 

— S. 23— Inherent powers. 

Under Workmen’s Compensation Act the Com- 
missioner exercises power of a Court only under certain 
provisions of the’ Code and S. l5l, C, P. Code, not being 
one of them, Commissioner does not possess any 
inherent power contemplated by the aforesaid section. 
{Shadi Lai, C\ J. and Abdul Qadir, /.) the matter 
of COMPENSATION FOR THE LIFE OF KARIM DAD, 
PLANER, LOCO Shops, moghalpura. 

125 I. 0. 637=1930 Or. 0. 801 = 
A. I, B. 1930 Iiah. 667. 
— S. 30— Finding based on no evidence. 

Where the finding is based upon no evidence, a 

substantial question of law arises and an appeal lies. 
(^. B. Ghose and S. K. Ghose, JJ.) BhuSAN CHAN- 
DRA Chose v. George Henderson. 

, 123 1. 0. 746 = 1929 Cr. 0. 618 = 
A. I. R. 1929 Oal. 774, 

— S. 30— Question of fact. 

A finding as to * wilful disobedience ’ is a finding 

of fact which might be arrived at on evidence and 
hence it cannot be interfered with in appeal by the High 
Court. (^B, B. Ghose and S. K. Ghose, JJ.) TiKU 
Kahar v. Equitable Coal Co., Ltd. 

124 1. 0. 496 = 1930 Cr, 0. 10 = 
A. 1. R. 1930 Cal. 58. 

There is no question of law in the finding by the 

Commissioner that the deceased workman worked for 
a certain number of days only. {Percival, J. C. and 
Aston, A. J. C.) COWASJI & SONS v. ALOO JOOTHA. 
24 S. Ii. B. 199=120 1. C. 610 = 1930 Or. 0. 66 = 
A. L R. 1980 Bind 49. 
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WORKMEN’S COMPENSATION ACT (1923;. 

— S. 30— Scope. 

——Section 30 allows appeals to the High Court 
from ^ certain orders, in particular, from an order dis- 
allowing a claim of a person alleging himself to be a 
dependant. Except, however, as provided by this sec- 
tion no appeal lies from his orders and there is no 
authority conferred, by the Act, or by rales framed 
thereunder on, the Financial Commissioner or any other 
officer of Government to direct the Commissioner to 
reverse any decision at which he may have arrived and 
if a Financial Commissioner purports to direct the 
Commissioner to reopen the proceedings, his action is 
u/tra vires, (^Heald^ Offg, C. J., Cha7‘t and Ortmsion, 
//.) GuDDAI MUTAYALU, In the matter of, 

123 I. 0. 133=7 Rang. 660 = 1930 Or. 0. 91 = 
A. I. R. 1930 Rang. 1 (S. B.). 

— Sch. 2 (6)— “ Loading.” 

Protection under the Act is meant for the work- 
men who are actually engaged in the process of handl- 
ing the bales, so as to transfer them from the wharf to 
the hold of a ship which is actually being loaded. But 
where a workman is injured while stacking certain bales 
in a shed alongside the wharf, the workman at the time 
when he met with the accident is not engaged for the 
purpose of loading a ship. (^Kemp, Ag. C, J. and 
Murphy, Jl) PaRSU DhONDI v, TRUSTEFS OF THE 
PORT, Bombay. 123 1. 0. 495 = 64 Bom, 114 = 
1930 Or, 0. 86=31 Bo;m. L. R. 1804 = 
A I. R. 1930 Bom. 44. 


YOUTHFUL OFFENDER. 

WORKS OF DEFENCE ACT (VH OF 1903). , 
— AcQtuiescence. 

Where the cantonment authorities had acquiesced 

in the existence of a platform within cantonment area 
for 30 years, 

Held, that they were not entitled to demolish it, 
having acquiesced in its existence for such a long period. 
Where its existence in the Defence Zone could not be 
considered a danger to the defence of the town, Act 
VII of 1903 would not apply. {^Stuart, J.) Ram 
Ratan V, Emperor. 65 I. C. 855=20 A. L. J. 169 = 
23 Cr. L. J. 199= A. I. R. 1922 All. 86. 
— S. 36— Essentials for continuing fine. 

There must be a conviction for persistence in the 

offence before a continuinf fine can be imposed under 
S. 36. Negligence in supervision w-ould not affect the 
question of conviction where a man is prosecuted for a 
breach of a statutory rule. {Dalai, J.) TiKa Ram v. 
Emperor. 110 1. C. 675= 10 A. I. Or. R. 332= 
9 L. R. A. Cr. 123 = 29 Or. L. J. 739 = 
26 A. L. J. 1377= A. I. R. 1928 All. 687. 
WRONGFUL CONFINEMENT. PENAL CODE, 
SS. 340-342. 

WRONGFUL CONVERSION. See PenaL CODE. 
WRONGFUL LOSS. PENAL CODE. 
WRONGFUL RESTRAINT. See PENAL CODE, 
S. 341. 

YOUTHFUL OFFENDER. REFORMATORY 
SCHOOLS ACT. 



